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ABSTRACT

This article proposes a positive bargaining thedoy intellectual property-based
technologies in the post-WTO era. It focuses orotaipns between patent-sensitive
industries and developing countries over legal emtients and access conditions in an
archetypical patent-sensitive industry, namely pharmaceutical industry. The ability
on the part of developing countries to issue, oedlen to issue, compulsory licenses
over pharmaceutical products serves as a workiragrgte.

The article's analysis of the bargaining power @ss®d by developing countries
combines a conventional assessment of market stheawqualitative analysis that
highlights the effects of these countries' proggrtsi innovate. The ensuing bargaining
situation yields numerous insights, the primary ngeing as follows: Firstly,
innovation in intellectual property-based techno&sy such as within the fields of
pharmaceuticals, software, information communiaatiechnologies (ICTs), and plant
genetics, creates a paradoxical effect within theoug of innovative Newly
Industrialized Countries (NICs). The paradox is éxhon the notion that innovation
weakens, rather than boosts, the countries' baiggipower vis-a-vis the prospect of
bargaining retaliations. This conspicuously is ttese of the prospects of issuance of
compulsory licenses over pharmaceutical patents.

Secondly, the resulting bargaining dynamic deemigkashe practical significance of
the Least-Developed-Country (LDC) carve-out corgdim the TRIPS and other WTO
agreements. Specifically, it is argued, distribatjustice policies contained in TRIPS
should be geared toward a broader group of weakelbging countries extending
beyond the group of LDCs. This theory points oua tentative threefold typology of
developing countries, defined based on their bariga power. Accordingly,
developing countries are modeled as HBPs, MBPs, ld#Bids depending on whether
they are relatively high-, medium-, or low-bargaigipower countries, respectively.

In its conclusion, this article contends, based tbe model presented, that strong
protection of intellectual property rights could Ve significant negative allocative
consequences for developing countries. Such isdkBe without contributing to--and
even impeding--their technological development. ualdy, the HBP-MBP-LBP

underlying developmental inequality shifts the myli balance between static and
dynamic efficiencies. In that sense, TRIPS mayepnoeffective in promoting dynamic
long-term innovation policies for developing couet
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l.
INTRODUCTION

Legal entitlements enshrined in international aadhéstic intellectual property laws are
entangled a country’s bargaining power in two int@or ways. Firstly, bargaining
power partly determines the extent to which a dmyelg country is able to voice its
concerns in the course of the launching, agendmggetand closing of international
negotiations. Secondly, bargaining power affects the extent tichv a country can

actually make use of flexibilities set forth undeeternational and domestic intellectual
property laws. These concerns stress the utility of analyzingpbst-WTO legal and

institutional intellectual property framework ight of relative bargaining power.

This article proposes a positive bargaining theboy intellectual property-based

technologies in the post-WTO era. It focuses onotiations over legal endowments
and access conditions in an archetypical patergitsan industry, namely the

pharmaceuticals industry. The ability of developowuntries to issue, or threaten to
issue, compulsory licenses over pharmaceuticalgeseas a working example. A
compulsory license forces the patentee to licehsgatent to the issuing government,
thus permitting local production or importation géneric copies of the drug for

payment of below-market compensation to the pagente

The WTO-sponsored Agreement on Trade-Related Aspefktintellectual Property

Rights (TRIPS) contains numerous loopholes thatvideo plasticity for national

governments to respond to political exigenciés.reality, these loopholes consist of
flexibilities and safeguards that allow WTO membersinimize the potential negative
effects of intellectual property protectibnFrom among such loopholes, the
authorization for WTO members to compulsorily lisenpatents is of particular
relevance. While TRIPS mandates that all WTO memle@act and enforce TRIPS-
compliant patent laws in their territories, in ltedl circumstances it also allows national

Tt Assistant Professor, Faculty of Law at the Ursitgrof Haifa. For further information, please cactt
dbenolie@law.haifa.ac.il.

t1 Professor of Law, Fundacdo Getulio Vargas Laho8t S&o Paulo, Brazil. For further information,

please contact: bruno.salama@fgv.br.

The authors wish to thank Robert Cooter, YochailkBan Neil Netanel, Caio Mario da Silva Pereira,

and Oscar Vilhena Vieira for their comments andi@&vThis article has been presented in 2008 at

conferences and workshops at the Yale Law Schauilvddsity of Sdo Paulo School of Economics,

Fundacdo Getllio Vargas Law School, Haifa Univgrdilaw School, and the Autonomous

Technological Institute of Mexico. The authors wibalso like to thank the participants of all of the

above for their helpful comments. For researchstasiship, the authors are thankful to Priscilla

César, Gabriel Pinto, Rotem Medzini and Leor Saple gratefully acknowledge financial support

from the Law School of the Fundacédo Getllio VargasSao Paulo. Any inaccuracies are our

responsibility.

Richard H. Steinberg, In the Shadow of Law or B&®Consensus-Based Bargaining and Outcomes

in the GATT/WTO, 56 Int'l Org. 339 (2002).

Eyal Benvenisti and George W. Downs, DistributR@litics and International Institutions: The Case

of Drugs, 36 Case W. Res. J. Int'l L. 21, 27 (2004)

Judith Goldstein, Miles Kahler, Robert O. Keohamed Anne-Marie Slaughter, Introduction:

Legalization and World Politics, International Onggation, Vol. 54, No. 3, Legalization and World

Politics (Summer, 2000), p. 393.

Robert Weissman, A Long, Strange TRIPS: The Pheentical Industry's Drive to Harmonize

Global Intellectual Property Rules, and the RenmgrWTO Legal Alternatives Available to Third

World Countries, 17 U. Pa. J. Int'l Econ. L. 106071-1072 (1996), at 1096.
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governments to force the patentee to grant usénefpatent for payment of below-
market royaltieS. Yet, the issuance of a compulsory license is lgrdependent upon
whether the country possesses sufficient bargaipioger, the existence of legal
loopholes notwithstanding.

In the post-WTO era, it is commonly thought thad BATT/WTO system has proven
increasingly subject to legal, rather than pollticantrol® Indeed, the Uruguay Round
of negotiations that ended in 1994 “legalized” ittternational negotiation'sOne of the
alleged achievements of the Uruguay Round wasith@iomoted a reduction in the
power held by developed countrfeShat assertion is often grounded on a set ofytreat
provisions that were purportedly designed to lithé use of power, both in the context
of dispute resolution and more broadly in tradeatiagions’ The establishment of legal
rules, such as those set forth for instance urgeMRIPS Agreement, begs the use of
legal discoursé’ Consequently, even where disagreement exists twver exact
interpretation of a rule, negotiations can no lorge carried out exclusively in terms of
interests and poweél. However, as this article demonstrates, in the ednbf
bargaining between patent-sensitive industriesdewtloping countries, the demise of
the power-based system is in many ways unlikely.isAto be argued, the basis on
which the relevant law is made is best understbooligh a power-based systénhis
reality explains the usefulness of applying bargjitheory as an analytical tobl.

Antony Taubman, Rethinking TRIPS: ‘Adequate Rearation’ for Non-voluntary Patent Licensing,

Journal of International Economic Law 2008 11(47-870.

® See generally, John H. Jackson, The World Traipstem 109-111 (2d ed. 1997) (comparing the
new rule-based system of the WTO after the UrudRaynd with the prior power-oriented system of
GATT). See also Peter M. Gerhart & Archana SeemHaK®ower and Preferences: Developing
Countries and the Role of the WTO Appellate BodyN3C.J. Int'l L. & Com. Reg. 515 (2005).

" Kenneth W. Abbott, Robert O. Keohane, Andrew Mogik, Anne-Marie Slaughter, and Duncan

Snidal, The Concept of Legalization, Internatio@alganization, Vol. 54, No. 3, Legalization and

World Politics (Summer, 2000), p. 409.

In this article, the term "developed countriestludes the United States, Canada, European Union

countries, Cyprus, Malta, Slovenia, Israel, Japdoyth Korea, Hong Kong, Singapore, Taiwan,

Australia, and New Zealand. See IMF Advanced Ecaesniist. World Economic Outlook,

Database—WEO Groups and Aggregates Information, oligct 2008. Available at

http://www.imf.org/external/pubs/ft/weo/2008/02/vazda/groups.htm#ae.

See generally WTO, Understanding on Rules andd@iwres Governing the Settlement of Disputes,

available at http://www.wto.org/english/tratop_sfuli_e/dsu_e.htm, Article 23 on channeling

disputes between countries concerning the obligatio the WTO treaties into the dispute settlement

procedure; WTO, Agreement on Safeguards, availabte http://www.wto.org/english/docs

_ellegal_e/25-safeg.doc, Article 11 (prohibiting tise of unilateral action to seek voluntary réstsa

on trade between member countries).

19 Kenneth W. Abbott, Robert O. Keohane, Andrew Mogik, Anne-Marie Slaughter, and Duncan

Snidal, The Concept of Legalization, Internatio@alganization, Vol. 54, No. 3, Legalization and

World Politics (Summer, 2000), p. 409.

Id. See also Richard H. Steinberg, Judicial Lawmalkihthe WTO: Discursive, Constitutional, and

Political Constraints, The American Journal of inagional Law, Vol. 98, No. 2 (Apr., 2004), p. 257-

262.

Joseph Straus, The Impact of the New World OmierEconomic Development: The Role of

Intellectual Property Rights System, 6 J. MarsRaV. Intell. Prop. L. 1, 10 (2006) (with refererioe

the power-based system within the FTAs and TRIRS-Rlgreements); Joseph Straus, Bargaining

around the TRIPS Agreement: The Case for Ongoingli®Brivate Initiatives to Facilitate

Worldwide Intellectual Property Transactions. A Goent on the Paper Presented by David Lange

and J.H. Reichman, 9 Duke J. Comp. & Intl L. 9B @998); Peter M. Gerhart, The Two

Constitutional Visions of the World Trade Organiaat 24 U. Pa. J. Intl Econ. L. 1 (2003).

Richard H. Steinberg, In the Shadow of Law or B&Consensus-Based Bargaining and Outcomes

in the GATT/WTO, 56 Int'l. Org. 339 (2002); Gregd®paffer, Power, Governance and the WTO: A
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Equally important is the notion that the bargainsitgation of developing countries has
typically been understood from a relatively narrstandpoint. Conventional analysis
measures power by a ballpark estimate of market thiat is based on the overall size
and diversity of each country’s econoffyit adopts the perspective of governments
which treat domestic market opening as a cost, faneign market opening and
associated increases in export opportunities asestiecnpolitical benefit® Both in
theory and practice, however, this framework isvéld in two ways. Firstly, it tends to
ignore the broader options before each developiogntty in the course of the
bargaining process. Bargaining theory illuminatbese options by describing two
additional factors beyond the issue of market powée first of these factors is the
country’s ‘outside option’, which entails its exped payoff in the absence of an
agreement with the patentee. The identificatiothef outside option is significant, for
instance because reaching an agreement with teatpatmay become unappealing if
the alternative, the unilateral issuance of a cdsgwy license, is sufficiently
attractive™® The second factor relates to the country’s ‘ingigiions’, which are the
actions that the country may take in order to depwsitive payoffs while temporarily
disagreeing in the course of the bargaining proteBgveloping countries make use of
an inside option, for instance, when they awbédfactoprotecting intellectual property
rights while formally complying with the TRIPS Agnment®

A second way in which the GATT/WTO system is flawedts attempt to explain the
bargaining situation of developing countries in gost-WTO era relates to two special
characteristics of contemporary intellectual propsensitive bargaining. The first
feature is that innovation in intellectual propesgnsitive technologies creates a
paradoxical effect within the group of innovativeewWy Industrialized Countries
(NICs). The paradox lies in that innovation weakeather than boosts, their bargaining
power vis-a-vis the prospect of bargaining retadieg. This conspicuously is the case of
the prospects of issuance of compulsory licenses pharmaceutical patents. The
second insight deemphasizes the practical signiéeaf the Least-Developed-Country
(LDC) carve-out contained in TRIPS and other WT@eagentsSpecifically, as this
article shows, distributive justice policies contd in TRIPS should be geared toward a
broader group of weak developing countries extemtigyond the group of LDCs. This
theory points out to a tentative threefold typolafyleveloping countries based on their

Comparative Institutional Approach, in Power anadtall Governance (Michael Barnett & Raymond

Duvall, eds. 2004).

See Richard H. Steinberg, In the Shadow of LaRaw~er? Consensus-Based Bargaining and

. Outcomes in the GATT/WTO, 56 Int'l. Org. 339 (2002)

Id.

16 Abhinay Muthoo, A Non-Technical Introduction t@aining Theory, World Economics, Vol. 1, No

2, April-June 2000, p. 159. The outside optionlé® dermed the “threat value” (Robert D. Cooter,

The Strategic Constitution, Princeton, Princetoriversity Press (2000), at 274), the “reservation

value” or “disagreement value” (see Leigh L. ThoompsThe mind and heart of the negotiator, Upper

Saddle River : Prentice Hall, 2001).

Abhinay Muthoo, A Non-Technical Introduction t@ijaining Theory, World Economics, Vol. 1, No

2, April-June 2000, p. 149, 157-160.

8 Robert M. Sherwood, The TRIPS Agreement: Impiicat for Developing Countries, 37 IDEA 491,
544 (1997) (noting that “the judicial systems int@ps eighty percent of the countries of the world
are simply not up to the task of supporting inwl&l property rights, much less dealing effectivel
with other matters”); and Robert M. Sherwood, Sarhings Cannot Be Legislated, 10 CARDOZO J.
INT'L & COMP. L. 37, 42 (2002). See also TRIPS,iéla 41 (defining the four key tenets of national
enforcement provisions, which are largely modeledmerican intellectual property law).
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bargaining power. Accordingly, developing countra@e modeled as HBPs, MBPs, and
LBPs depending on whether they are relatively highedium-, or low-bargaining
power countries, respectively.

Part 1l describes the transition between the pnel @ost-WTO legal and institutional
frameworks pertaining to intellectual property @aning. It claims the new framework
crystallized a two-tiered bargaining situation ovére conditions of access by
developing countries to intellectual property-bapestiucts and technologies generated
in developed ones. In this two-tiered bargainirigation, developing countries bargain
simultaneously with governments of developed coesit(Tier-1 bargaining) and with
the industry (Tier-2 bargainindj. Against this backdrop, post-WTO international
intellectual property regulation generally weaketieel bargaining power of developing
countries, but unequally so. This lays the conc@pfmundations for the description of
the bargaining situation of developing countrieserms of their outside option, inside
options, and market power. The pharmaceutical imgubeing a prototypical patent-
sensitive industry, serves as a working examplehich to apply this framework.

Part 11l employs concrete case studies to proposenaeptual shift. That shift would
usher the analysis from the current dichotomic vidva developing-developed country
typology, into a more complex one that divides digwieg countries in three categories,
namely High-Bargaining Power Countries (HBPs), MediBargaining Power
Countries (MBPs), and Low Bargaining Power CoustrieBPs). While limited to
assessing the country’s ability to circumvent TRIR®visions through compulsory
licenses, this typology highlights: the distinctipesition of NICs in comparison to the
remainder of developing countries; the existencengfqual levels of innovation within
parts of the developing world, particularly withgertain NICs; and perhaps most
importantly, the notion that distributive justiceligies contained in TRIPS should be
geared toward a broader group of countries.

Part IV concludes with a set of policy ramificatsont contests the institutional
favoritism of LDCs over a broader group of devehgpcountries, such as within the
2005 Hong Kong declaration. In addition, it argtiest the HBP-MBP-LBP underlying
developmental inequality shifts the optimal balabeaveen static and dynamic
efficiencies. In that sense, TRIPS may prove iraiife in promoting dynamic long-
term innovation policies for developing countries.

9 See Ravi Ramamurti, The Obsolescing 'Bargainingdél? MNC-Host Developing Country
Relations Revisited, Journal of International Besm Studies, Vol. 32, No. 1 (1st Qtr., 2001), (. 2
39; Robert D. Putnam, Diplomacy and Domestic Rslit The Logic of Two-Level Games,
International Organization, Vol. 42, No. 3 (Sumni988), pp. 427-460.
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Il.
THE POST-WTOIPRBARGAINING SITUATION

A. Overview

The post-WTO intellectual property regulation framoek weakened the bargaining
power of developing countries, but unequally sasEBrgument can be broken into two
subsets. Firstly, the legalization of internatiomdkllectual property regulation under
TRIPS reduced the transactions costs for benafksiaf intellectual property protection
in the developed world to promote favorable actigntheir governments. This is true
regarding the issuance of trade sanctions, but aisce broadly with respect to
diplomatic pressure. As such, the TRIPS Agreemadtthe post-WTO framework in
general crystallized a two-tiered bargaining dyrmaover the conditions for access by
developing countries to intellectual property-bapeatiucts and technologies generated
in developed countrie.

In what is the first tier of negotiations, bargaipiinvolves only national governmefts.
Typically, such “Tier-1” bargaining tend to opposet exporters and importers of
intellectual property-based products and technekfgi Simultaneously, developing
countries undergo a second tier of negotiationsier2” bargaining involves
governments of developing countries and the ingifétBecause nowadays holders of
intellectual property rights, and patentees in ipaldr, are commonly multinational
enterprises (MNESs), the bargaining between then@olgy 'haves' and the 'have-nots'
typically cuts transnationally as wéflin practice, one of the most important aspects of
this two-tiered bargaining dynamic is that it cdidates a two-tiered sanctions cost
structure that may be levied against developingnttas. To illustrate, developing
countries that issue compulsory licenses run tkk df being sanctioned at both
bargaining levels. In what are Tier-1 sanctions;hsdeveloping countries may be
sanctioned by the governments of developed cosntaied in what are Tier-2 sanctions,
they may be sanctioned by the industry as wells Thial sanction cost structure is in

% Robert D. Putnam, Diplomacy and Domestic Polititise Logic of Two-Level Games, International

Organization, Vol. 42, No. 3 (Summer, 1988), pp/-480.

See Ravi Ramamurti, The Obsolescing 'Bargainingd@ll? MNC-Host Developing Country
Relations Revisited, Journal of International Besm Studies, Vol. 32, No. 1 (1st Qtr., 2001), (. 2
39.

22 See e.g. Daniel Gervais, The TRIPS AgreementftidgaHistory and Analysis (2d ed. 2003); and
Peggy B. Sherman & Ellwood F. Oakley, PandemicsRaaceas: The World Trade Organization's
Efforts To Balance Pharmaceutical Patents and Acte#IDS Drugs, 41 Am. Bus. L.J. 353, 363-
382 (2004).But seeG. Richard Shell, "Trade Legalism and InternatioRalations Theory: An
Analysis of the World Trade Organization" (1995) Baike L. J. 829 at 843-44 (highlighting
historical antagonism between Europe and the Un8taes over the need for a strong, binding
system of dispute resolution for the GATT).

See Ravi Ramamurti, The Obsolescing 'Bargainingdd&ll? MNC-Host Developing Country
Relations Revisited, Journal of International Besm Studies, Vol. 32, No. 1 (1st Qtr., 2001), (. 2
39. See also Robert D. Putnam, Diplomacy and Dam@slitics: The Logic of Two-Level Games,
International Organization, Vol. 42, No. 3 (Sumni988), pp. 427-460.

Peter Drahos with John Braithwaite, Informaticguéalism: Who Owns the Knowledge Economy?
(2002). See also Eyal Benvenisti, Exit and Voic¢ha Age of Globalization, 98 Mich. L. Rev. 167
(1999).
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reality the main way in which the post-WTO intetleal property framework may be
said to have generally reduced the bargaining paivéeveloping countries.

Secondly, the disempowerment of developing counti@s not been uniform.
Proponents of TRIPS usually claim that the agreeénpasitively impacts Foreign
Direct Investment (FDI), trade and innovation witldeveloping countries. However,
the way in which these variables play out in depelg countries primarily depends on
localized and country-specific considerations.His respect, a development inequality
principle®® suggests, firstly, the existence of a divide betwdlICs and the remaining
developing countries. NICs differ in that theirdarand fast-growing domestic markets
position them as strategic destinations for FDI aaimde. To a certain extent, NICs can
make use of this advantage irrespective of theiegs institutional framework or their
intellectual property framewor®. In addition, this development inequality principle
reveals that there is another divide within deviglgpcountries, namely the divide
between innovative and non-innovative developingntoes. Yet, and perhaps to the
surprise of the TRIPS aficionados, the number ofovative developing countries
remains extraordinarily small.

B. Bargaining Transition in the Post-WTO Era
1. Diminishing Returns

The enactment of the TRIPS Agreement reduced thigyadd developing countries to
bargain both with the industry and their home goweents. The decrease in bargaining
power took place across three dimensions of interma intellectual property law,
namely its substance, enforcement, and legitimgogtly, at the substantive level of
international intellectual property law, TRIPS rBded the scope of intellectual
property protection worldwid®. It expanded the scope of intellectual property
protection to a number of areas which were seldbrayer, legally protected in the
developing world® Noticeably among them are genetic resources, plani¢ties, and
pharmaceuticals, all of which must now be madergal#e without discrimination as to
the place of invention, and irrespective of whethesducts are imported or locally
produced?’

In contrast, the more liberal framework that pr&diin the pre-WTO era awarded
developing countries considerable leeway to bargaith patentees and national
governments of developed countries. This situatommonly entailed an outright
refusal by developing countries to establish ariforce intellectual property protection
in a number of IP-sensitive areas, such as phautiaaks and electronics. As a result,
in the pre-WTO era, the commitment to effective epaitprotection within most

25
26

The “development inequality principle” is deseribin further details in Section 11.B.2.

Ha-Joon Chang, Institutional Development in Histl Perspective, in Rethinking Development
Economics (Ha-Joon Chang, ed.), New York, Anthees®(2003), pp. 499-522.

Laurence R. Helfer, Regime Shifting: The TRIPsregment and New Dynamics of International
Intellectual Property Lawmaking, 29 Yale J. Int11.(2004).

% 1d. at 27.

? See TRIPS Agreement, art. 27. See also Chidi @gnam, Regime Tension in the Intellectual
Property Rights Arena: Farmers' Rights and PostPERCounter Regime Trends, 29 Dalhousie L.J.
413 (2006), at 425.
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developing countries was either nonexistent or vempal®® In contrast, in the post-
WTO era developing countries are in principle coliepgeto extend patent protection
whenever mandated by TRIPS; where they deem tlehtmotection is not in their best
interests, they need to undergo a costly and diffiprocess of bargaining with
patentees and their home governments.

Secondly, TRIPS regulation is enforceable by theQMTDispute Settlement Body
(DSB). A central tenet of the TRIPS Agreement wasirtcrement incentives for
countries to enforce international intellectual gdy law through the threat of trade
sanctions® For that reason, the TRIPS Agreement set forttear anandate for the
DSB to resolve international disputes with bindiagthority®* To illustrate, WTO
members issuing compulsory licenses run the riskaving such practices challenged
at the WTO’s DSB? potentially leading to authorization for the paess government
to issue trade sanctions against the country deamdtave breached international
patent law. Conversely, prior to the creation & YWTO the most important forum for
the negotiation of the international intellectualogerty regime was the World
Intellectual Property Organization — WIP®In sharp contrast with the WTO, the
WIPO members never agreed on a comprehensive seinohum standards for patent
protection® In addition, while all WTO members are automaticaubscribed to
TRIPS, adherence to WIPO-administered treaties measnandatory even by its own
members. Most importantly, WIPO had no formal ecdéonent mechanism and no
dispute resolution system among stéfes.

Thirdly, the sponsorship of an institution with sogign equality decision-making rules
such as the WTO arguably reinforced a perceptiofegitimacy surrounding TRIPS

Laurence R. Helfer, Regime Shifting: The TRIPsregment and New Dynamics of International

Intellectual Property Lawmaking, 29 Yale J. Int11.(2004), at 23.

3 See Rosalyn S. Park, The International Drug ltifusVhat the Future Holds for South Africa's
HIV/AIDS Patients, 11 Minn. J. Global Trade 12571(2002).

%2 See e.g. Guzman, Andrew T.,Global Governancetle@dVTO (August 2002). UC Berkeley Public
Law Research Paper No. 89. Available at SSRN: /lgggn.com/abstract=321365. See also WTO
website, Dispute Settlement, at http://www.wto.ergylish/tratop_e/dispu_e/dispu_e.htm.

¥ See WTO Official Website, Dispute Settlement, at
http://www.wto.org/english/tratop_e/dispu_e/dispunti.

% See WIPO Official Website, What is WIPO?, avd#aht http://www.wipo.int/about-wipo/en/what/.

See also Susan K. Sell, The Quest For Global GamemIn Intellectual Property And Public Health:

Structural, Discursive, and Institutional Dimensip@7 Temp. L. Rev. 363, 383 (2004) (explaining

that soft international intellectual property lanwasvalso produced by the United Nations High

Commissioner for Human Rights (UNHCHR) and by therl Health Organization (WHO), which

are all actively engaged in making public interoaél law in intellectual property.)

J.H. Reichman, "Universal Minimum Standards d€llectual Property Protection under the TRIPS

Component of the WTO Agreement” (1995) 29 Inteoral Lawyer 345. See also Michael Blakeney,

The International Protection of Industrial Properfrom the Paris Convention to the TRIPS

Agreement, WIPO National Seminar on Intellectuagerty, 2003, WIPO/IP/CAI/1/03/2.

Paul Salmon, Cooperation between the World letéllal Property Organization (WIPO) and the

World Trade Organization (WTO) (2003), 17 St. Jehd:L. Comm. 429, at 432. See Dispute

Settlement: Legal Text - Understanding on rules pmutedures governing the settlement of disputes,

Annex 2 of the WTO Agreement, art. 17. Available at

http://www.wto.org/english/tratop_e/dispu_e/dsutm.h See also Richard H. Steinberg, Judicial

Lawmaking at the WTO: Discursive, ConstitutionaildaPolitical Constraints, The American Journal

of International Law, Vol. 98, No. 2 (Apr., 2004), 247 (under the WTO model, a decision of the

panel or the appellate body should be automaticdigpted; the only exception arises if all WTO
members, including the prevailing member, decidednsensus to block it).
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policies®” Since the late eighteenth century, national gawents and industrial elites
have combined efforts to enhance access by nasidwakechnological inputs, and
restrain access by foreigners to technological weff Indeed, the legalization of
international intellectual property regulation und®IPS not only reinforced these ties,
but also portrayed them as a democratic or glolefane enhancing solution. This
situation often renders it more difficult for desping countries to sustain the case for
compulsory patent licensing before the internafioc@mmunity and within public
opinion® In addition, although more controversially, thegaéved legitimacy of the
TRIPS Agreement justifies developed countries inmmpsunilateral trade sanctions
against alleged intellectual property violationsdeyeloping countrie®,

In addition, the trend toward legally reducing thargaining power of developing
countries gained momentum in recent years withcm@stant negotiation of the so-
called TRIPS-plus agreements. These are bilateredgional Free Trade Agreements
(FTASs) typically negotiated between a developed andeveloping countr§: They
include either more stringent intellectual propepsotection standards than those
mentioned in the TRIPS Agreement or mandate a ahiog of the transition periods
contained in the TRIPS AgreeméhtFor instance, many FTAs entered into by the
United States impose additional restrictions on g¢gneunds on which compulsory
licenses may be issuéd.Others introduce provisions preventing nationajutatory
authorities from registering a generic drug thainsler patent protection in the country
without the protection of the patent hold&TRIPS drafters were aware that changing

" Richard H. Steinberg, In the Shadow of Law or B®Consensus-Based Bargaining and Outcomes
in the GATT/WTO, 56 INT'L ORG. 339 (2002), pp. 33%4; and Nitsan Chorev, The Institutional
Project of Neo-Liberal Globalism: The Case of th@ @/ Theory and Society 34:317-355 (2005);
Susan K. Sell, TRIPs and the Access to Medicineapaégn, 20 Wis. Int'l L.J. 481, 481 (2002); Peter
Drahos with John Braithwaite, Information Feudalisitho Owns the Knowledge Economy? (2002),
p. 2; Eyal Benvenisti, Exit and Voice in the Age ®Gfobalization, 98 Mich. L. Rev. 167 (1999);
Marney L. Cheek, The Limits of Informal Regulatd@@poperation In International Affairs: A Review
Of The Global Intellectual Property Regime, 33 Gafash. Int'l L. Rev. 277, 283 (2001).

David Landes, The Unbound Prometheus — Techrmbgihange and Industrial Development in

Western Europe from 1750 to the Present. Cambri@genbridge University Press, 1969; Ha-Joon

Chang, Globalisation, Economic Development andRloée of the State, Zed Books, London and

New York, 2003, pp. 275-283; Eric Schiff Industigation without National Patents — the

Netherlands, 1869-1912 and Switzerland, 1850-180inceton University Press, Princeton, NJ

(1971); Christine McLeod, Investing the Industriévolution: The English Patent System, 1660—

1800, Cambridge University Press, Cambridge (1988nneth Sokoloff and Zorina Kahn,

Intellectual property institutions in the Unitedafds: early development and comparative perspective

a paper prepared for the World Bank Summer Resa&iatkshop on Market Institutions, 17-19 July

2000, Washington, DC.

Linda L. Lee, Trials and TRIPS-ulations: Indiaatéht Law and Novartis AG v. Union of India, 23

Berkeley Tech. L.J. 281 (2008).

See Marney L. Cheek, The Limits of Informal Redgaty Cooperation In International Affairs: A

Review of The Global Intellectual Property Regir@8,Geo. Wash. Int'l L. Rev. 277 (2001). See also

Carlos M. Correa, Intellectual Property Rights, W&O and Developing Countries 11 (2000), and G.

Richard Shell, "Trade Legalism and Internationala®ens Theory: An Analysis of the World Trade

Organization" (1995) 44 Duke L. J. 829 at 843-44.

“l Graeme B. Dinwoodie, 82 Chi. Kent L. Rev. 146002), at 1495.

42 See Peter Drahos, BITs and BIPs, 4 J. World lInfiop. L. 791, 792-807 (2001); and Bryan
Mercurio, TRIPS-Plus Provisions in FTAs: Recentrid® in Regional Trade Agreements and the
WTO Legal System (Lorand Bartels, Federico Ortieds.), pp. 215-237, Oxford University Press,
2006.

43 See for instance the United States FTA with Jo(dat. 4(20)).

4 See e.g. arts 19(5)(3) of CAFTA-DR; 17(9)(4) o®+Chile; 15(9)(6) of US—Morocco; and 14(8)(5)
of US—Babhrain, just to name a few.
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the domestic intellectual property laws of devehgpicountries was a politically
difficult task*® Because of that, developing countries at largeevgeanted a five-year
transition period to become TRIPS-complighToward the end of TRIPS transition
period, it became clear that the implementationTBIPS was proving increasingly
slow, costly, and a source of political antagonisinus the push towards strengthening
intellectual property protection in the developimgrld through FTAs. The extent of the
impact of an FTA on the prospects of use of TRIRSilhilities varies depending on the
language of each agreement. However, a generalisrahat they leave measures
relating to the issuance of compulsory licensesnof@ challenge through the
investment dispute settlement mechanisms.

2. Development Inequality Principle

Policy and academic analyses of TRIPS often digpditite attention to the various
ways in which the agreement affects different depielg countried’ Traditional
approaches typically depart from the well-known tR&8outh dichotomy, or some
variation thereof® This framework highlights the asymmetries betweéé¢orthern
countries, which are deemed to generate innovaireglucts and technologies, and
Southern countries, which are generally deemeditsume theri A closer look at
developing countries, however, reveals that thectdf of the TRIPS Agreement are
much more varied and can hardly be understood dluagipolar line of North/South.
Developing countries differ not only in their propgy to attract FDI, trade, and
technology, but also in their abilities to innovaded to make use of intellectual
property protection as a tool that fosters domestiovation. This set of circumstances,
which unequally impacts the bargaining power of aleping countries, is herein
referred to as the development inequality principle

To begin with, there had been a sharp divide inéb@nomic development strategies
employed within the developing world in the perijmeeceding the adoption of TRIPS
worldwide. A few countries, particularly Japan athé East Asian “tigers” of Hong
Kong, South Korea, Singapore and Taiwan, had mahagesuccessfully adopt an
export promoting industrialization (EP) strateggther than an import substituting (IS)
strategy’® Successful implementation of the EP strategy &sbithese countries in

% Laurence R. Helfer, Regime Shifting: The TRIPsregnent and New Dynamics of International
Intellectual Property Lawmaking, 29 Yale J. Int11.(2004), at 24.

6 See TRIPS Agreement art. 65.

4" For official surveys, see: World Intellectual pesty Organization (WIPO, 1985), and the United
Nations Department of Economic and Social AffalblNCTAD, 1974). For theoretical and empirical
studies, see, also, Grundmann, Foreign patent naliespin developing countries: An empirical
analysis, 12 J. Devt'| Stud. 186 (1976); J. Katateats, the Paris Convention and Less Developed
countries, Discussion Paper no. 190, at 24-27 (Yhl&r. Economic Growth Center, Nov. 1973);
Greer, The Case against Patent Systems in Lesddpede Countries, 8 J. Int'l L. & Econ. 223
(1973); Vaitsos, Patent revisited: Their functiondieveloping countries, 9 J. Devt'l Stud. 71, 89-90
(1972). But see Daniel C.K. Chowhe Role of Intellectual Property in Promoting Imational
Trade and Foreign Direct Investmeir 4 Intellectual Property and Information Wealth (Pter K.
Yu ed., 2007), at 187, 187 (stressing China'stgldili attract foreign direct investment despite kvea
intellectual property rights); and also F. M. Sarerindustrial Market Structure and Economic
Performance, Houghton Mifflin: Boston (1980).

8 See Paul Krugman, A Model of Technology Transded the World Distribution of Income 87 J. Pol.
Economy 253 (1979), at 254-55.

49 See Carlos M. Correa, Intellectual Property Rigtite WTO and Developing Countries 11 (2000).

% Howard Handelman, The Challenge of Third Worldv&lepment, % ed., Pearson Education Inc.,
(2009, 2006), pp. 297-300.
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receiving higher levels of sustained inflows of F&rid in deriving more benefits
therefrom>* By the turn of the last century, the East Asiagefs were no longer
deemed to be developing countries, but rather dpeeP? In the course of their
transition toward becoming exporters of technolbgged products, they rapidly
foresaw the benefits of adhering to the TRIPS-pgeka

Most of the remaining latecomers to post-World Wandustrialization embraced IS
strategies® Academics debate about whether IS was merely a palicy choice or a
natural consequence of local economic, political aocial conditions that prevented
countries from pursuing EP strategié®onetheless, the fact remains that IS proved to
be a less successful path than®EBrounded on dependency theories of development,
IS theorists concluded that freer trade would inemgite countries of the ‘periphet¥.’
Local policies responded accordingly, and thesent@s grew increasingly suspicious
of foreign investment and trade liberalizationthe past two decades, however, fears of
economic integration within the developing world/éajielded far greater optimisth.

In what has been referred to as an ironic reveesdi;globalization sentiments now
seem to be more prevalent in wealthier than in @oopuntries? In fact, as of the
1980s and 1990s, most developing countries opdredrharkets to foreign investment
and trade, leaving behind decades of inward-oreemtdustrialization policies. Again,
foreseeably, the results of adherence to free madiies were generally unevéh.

Although most developing countries had reservatiapgut strengthening intellectual
property rights, signing the TRIPS Agreement wadition for participating in the
WTO. Being a WTO-member was, and still is, gengrallewed as an essential
component of their participation in the internaibwave of trade and prosperity of a
globalized world® The TRIPS Agreement consists of a broad, but owatsial, reform
agenda for an intellectual property regime thatlieppalmost flatly to all WTO-

1 Jagdish Bhagwati, The Wind of the Hundred DayswHNashington Mismanaged Globalization,

MIT Press (2001), p. 28.
2 gee IMF Advanced Economies List. World Economiatl@k, Database—WEO Groups and
Aggregates Information, October 2008.
For a detailed description of import substitutistnategies, see Claudio D. Shikida, Brazil: from
import substitution to the 21st century. What i e do? Ibmec MG Working Paper — WP30.
See for instance Rethinking Development EconoiftiesJoon Chang, ed.), New York, Anthem Press
(2003).
Jagdish Bhagwati, The Wind of the Hundred DayswHWashington Mismanaged Globalization,
MIT Press (2001), p. 143.
The distinction between center and periphery Atigean economist Raul Prebisch. See id.,
Commercial Policy in the underdeveloped Countridmerican Economic Review, 49:251-291
(1959). Se also Fernando Henrique Cardoso and Ealetto, Dependency and Development in Latin
America, Berkeley: University of California Pred979).
Jagdish Bhagwati, The Wind of the Hundred DayswHNashington Mismanaged Globalization,
MIT Press (2001), p. 144.
Jagdish N Bhagwati, In Defense of Globalizatiorford University Press (2004), p. 8.
This is true even if one assumes, as many cldiat,this “new” form of capitalism benefits evergon
— a proposition which we neither accept nor disp®ee e.g. Jagdish Bhagwati, In Defense of
Globalization, Oxford University Press (2004); Dea@oyle, Paradoxes of Prosperity: Why the New
Capitalism Benefits All, Texere: New York (2001).
0 John A. Harrelson, IV. Note, TRIPS, Pharmaceufatents, and the HIV/AIDS Crisis: Finding the
Proper Balance Between Intellectual Property Rigimd Compassion, 7 Wid. L. Symp. J. 175, 178
(2001).
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member$! The mandatory adoption of TRIPS standards createsmperative costs
for developing countries, namely reduced accesseto technologies and knowledge
and higher royalty payment§ Against that backdrop, defenders of TRIPS has trd
cast intellectual property protection as a cergiiédr of modern economic policy and a
catalyst for development, an argument that is tidoto Firstly, intellectual property
protection is said to explicitly encourage domestiwovation in developing countries,
similarly to the set of events that took placetie early history of the United Stafés.
Secondly, intellectual property protection is etjuabnsidered to induce more inward
technology transfer, particularly by means of emieanFDI and trade that is carried out
by MNEs®® According to this theory, the availability of ifiectual property protection
would be akin to a “passive” industrial policy ~wbuld stimulate innovation without
requiring large investments of public funds oftacking in the developing worf§.

This uniform analysis when broadly applied to adiveloping countries, however,
overlooks the fact that the pro-TRIPS and anti-T&RIEonsiderations play out
dissimilarly in different parts of the developingosd. Firstly, the existence of an
intellectual property protection-innovation link I8 most cases highly questionable.
Historically, a strong intellectual property systeappears to have been neither
necessary nor sufficient for progress at nationdl@mpany level’ In fact, it is a well

1 See e.g. Michael Blakeney, The International &utidn of Industrial Property: From the Paris

Convention to the TRIPS Agreement, WIPO Nationam®ar on Intellectual Property, 2003,

WIPO/IP/CAI/1/03/2, p. 16.

Christopher S. Gibson, Globalization and the Tetbgy Standards Game: Balancing Concerns of

Protectionism and Intellectual Property in Inteirmiaél Standards, 22 Berkeley Tech. L.J. 1403, 1404-

1406 (2007)

See Shahid Alikhan, Socio-Economic Benefits dkllectual Property Protection in Developing

Countries (WIPO 2000), pp. 1-10; Kamil Idris, Wotldellectual Prop. Org., Intellectual Property: A

Power Tool for Economic Growth 1 (2d ed. 2003); Atham, How Patent Protection Helps

Developing Countries, 33 AIPLA Q.J. 377 (2005).

See e.g. Robert M. Sherwood, Human Creativity Emonomic Development: Patents Propel

Technology, 33 Akron L. Rev. 351 (2000). See alsd/iFScherer, The Political Economy of Patent

Policy Reform in the United States, see at: httguil.researchoninnovation.org/scherer/patpolic.pdf,

(draft of September 2007), at 37-38. Scherer resuglthat the argument also overlooks the fact that

during the first forty-seven years of its existenitee United States provided strong patent praiacti

to domestic residents, but denied patents to foee&) whereas less developed countries were being

asked under TRIPS to increase the scope of thé@npgrotection to both domestic and foreign
residents.

%5 Keith E. Maskus, Intellectual Property Rights fire tGlobal Economy (2000); Keith E. Maskus, The
Role of Intellectual Property Rights in EncouragiRgreign Direct Investment and Technology
Transfer, 9 Duke J. Comp. & Int'l L. 109 (1998);rd& J. Gervais, Panel lll: Information Technology
And International Trade: Intellectual Property, dea& Development: The State Of Play, 74 Fordham
L. Rev. 505 (2005); The Relationship Between letlial Property Rights and Foreign Direct
Investment, 9 Duke J. of Comp. & Int'l L. 163 (199Keith E. Maskus & Mohan Penubarti, How
Trade-Related are Intellectual Property Rights2ntl. Econ., Nov. (1995), at 227, 229-30, 237-43;
and Edmund W. Kitch, The Patent Policy of Develgp®@ountries, 13 UCLA Pac. Basin L.J. 166
(1994).

% Kenneth Dam, The Economic Underpinnings of Patemt, 23 J. Legal Stud., 247, 271 (1994). See

also Robert D. Cooter and Hans Bernd Schaefern8nits Knot: How Law Can End the Poverty of

Nations (2009), available at http://works.beprems/cobert_cooter/151, chapter 3 (last reviewed on

March 2, 2009).

Ove Granstrand, Innovation and Intellectual PriypRights, in The Oxford Handbook of Innovation

(Jan Faberberg, David C. Mowery and Richard R. &feleds.), Oxford University Press, 2005, at

284. See also J. Lerner, 150 Years of patent RiotedNBER, Working paper No. 7478 (2000); E.

Kaufer, The Economics of Patent System, New Yorkrwbod Academic Publishers (1989); P.

Moser, How Do Patent Laws Influence Innovation? device from 19-Century World Fairs,
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recognized fact that broad intellectual propertgt@ction in cumulative innovation
processes can stifle subsequent innovadfidioreover, more modern research on the
contributions of strong intellectual property systeinternationally, and particularly the
TRIPS Agreement, also failed to demonstrate howeerstringent intellectual property
regime can foster innovation in the developing wat large’® Innovation springs from
the creative application of knowledge, but its uhdeg conditions are necessarily
complex; many are not easily altered by policy; aodne are the result of cultural
evolutionary processes which extend beyond thehrefishort-term policymakingf

In addition, there is now evidence that the weaftdomestic research and development
on productivity is largely dependent on the masieé of an econom. Since Romer’s
endogenous growth models were propo<edkvelopment economics has increasingly
focused its attention on endogenous technologltahge to explain the growth patterns
of world economies. In endogenous growth modelshrielogical innovation begins
with research and development sectors that makeofuagailable human capital and
knowledge stock. Technological innovation is thepleed in the production chain,
leading to permanent increases in the growth rdteoutput. These models are
essentially premised on the assumption that inmmvahat is endogenously determined
makes sustained economic growth possible. Recadiestsuggest, however, that a key
determinant of innovation is the potential markee ©f user<? That is, the availability
of a large domestic market significantly determittes ability of a country to increase
its innovation by investing in research and develept’® It follows that larger

National Bureau of Economic Research, Working P&aer9909 (2003); and Fritz Machlup & Edith

PenroseThe Patent Controversy in the Nineteenth Centl®y]. Econ. Hist. 1, 24 (1950).
% Roberto Mazzoleni & Richard R. Nelson, The Betsefind Costs of Strong Patent Protection: A
Contribution to the Current Debate, 27 Res. Porg,281 (1998); Robert P. Merges & Richard R.
Nelson, On the Complex Economics of Patent Scope&;@um. L. Rev. 839, 890-93 (1990); Nancy
Gallini & Suzanne Scotchmer, Intellectual PropeiMyhen Is It the Best Incentive System?, in 2
Innovation Policy and the Economy 67 (Adam B. Ja&fel. eds., 2001); and Suzanne Scotchmer,
Standing on the Shoulders of Giants: CumulativeeBeh and the Patent Law, 5 J. Econ. Persp. 29,
37 (1991). But see Edmund W. Kitch, The Nature udction of the Patent System, 20 J.L. & Econ.
265 (1977) (sustaining that broad patents stimutatther developments); Gallini & Scotchmer,
supra, at 68 (arguing that broad patents may beexft if ex ante contracting is available) andryer
R. Green & Suzanne Scotchmer, On the Division affiPm Sequential Innovation, 26 RAND J.
Econ. 20, 31 (1995) (arguing that in some circumsa first patents should be broad); and Oren Bar-
Gill and Gideon Parchomovsky, The Value of Givingag Secrets, 89 Va. L. Rev. 1857, 1884 (2003)
(showing that in some circumstances the inventdirpréfer a narrow patent).
Ove Granstrand, Innovation and Intellectual PriypRights, in The Oxford Handbook of Innovation
(Jan Faberberg, David C. Mowery and Richard R. &feleds.), Oxford University Press, 2005, at
284.
0 See e.g. David Landes, The Wealth and Poveryatibns, New York: W.W. Norton, 1998.
" See Daron Acemoglu and Joshua Linn, Market Sigklanovation: Theory and Evidence from the
Pharmaceutical Industry, NBER Working Paper 100888) (Cambridge, Massachusetts: National
Bureau of Economic Research); and Hulya Ulku, Imtion, and Economic Growth: An Empirical
Analysis, IMF Working Paper No. 04/185 (2004).
See Paul M. Romer, Increasing Returns and Long ®wwth,” Journal of Political Economy, Vol.
94 (1986), pp. 1002-37; Endogenous Technical Chadgernal of Political Economy, Vol. 98
(1990), pp. 71-102, and The Origins of Endogenousw@ (1994), Journal of Economic
Perspectives, Vol. 8, pp. 3-22.
Daron Acemoglu and Joshua Linn, Market Size amubVation: Theory and Evidence from the
Pharmaceutical Industry, NBER Working Paper 100888) (Cambridge, Massachusetts: National
Bureau of Economic Research).
Hulya Ulku, Innovation, and Economic Growth: Ampirical Analysis, IMF Working Paper No.
04/185 (2004).
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developing countries can potentially derive highenefits from intellectual property
protection.

Secondly, whether intellectual property protectisran important determinant in the
locational competition for FDI remains unsettl@dBoth theoretical and empirical
considerations suggest an ambiguous relationshipivele®@ intellectual property
protection and the distribution of FDI within desping countrie$® Host-country
characteristics are significant because intelldgit@perty protection has weaker effects
in countries with strong market-related pull fastdor FDI, such as large markets of
abundant natural resourcésThere is also some evidence that FDI responds to
intellectual property protection only in host-coued that have reached a minimum
threshold of development and have a capacity téatmiinventions® Naturally, the
impact of intellectual property protection is stgen in human-capital and technology
intensive industries such as pharmaceuticals, dicsnand health care products,
chemicals, machinery and equipment, and electegalpment.’ Nevertheless, even in
these industries, investment decisions remain getit on many other factots.It
must also be noted that intellectual property lavnot the only mechanism for
protection of knowledge and information, and ateimnot even the most import&ht.
This statement remains true even for patent-seaditdustries, and remarkably adn
the chemicals industry, for instance, there is ena that MNEs tend to prefer stand-
alone operations abroad and to employ a relatiselgll number of workers as a means
of knowledge protectioff To summarize, the various means by which intelkict

> Peter Nunnenkamp and Julius Spatz, Intellectumpétty Rights and Foreign Direct Investment: The

Role of Industry and Host-Country Characteristi€ig| Institute for World Economics, Kiel Working
Paper No. 1167, p. 2.

Commission on Intellectual Property Rights, Imsdimg Intellectual Property Rights and
Development Policy pp. 22-23 (2002). Available at
http://www.iprcommission.org/graphic/documents/fimaport.htm.

Peter Nunnenkamp and Julius Spatz, Intellectuzpétty Rights and Foreign Direct Investment: The
Role of Industry and Host-Country Characteristi€ig| Institute for World Economics, Kiel Working
Paper No. 1167, p. 2.

% d.

" See Carlos A. Primo Braga and Carsten Fink, matésnal Transactions in Intellectual Property and
Developing Countries. International Journal of Trembgy Management 19 (1/2): 35-56 (2000),
Beata K. Smarzynska, Composition of Foreign Dirbotestment and Protection of Intellectual
Property Rights: Evidence from Transition EconomMrld Bank, Washington, D.C. (2002), and
Edwin Mansfield, Intellectual Property ProtectioRpreign Direct Investment, and Technology
Transfer, International Finance Corporation DisaussPaper 19, IFC, Washington DC (1994).
Available at: http://www.ksg.harvard.edu/dvc/ifatiprop.pdf.

Commission on Intellectual Property Rights, Imsdimg Intellectual Property Rights and
Development Policy pp. 23-24 (2002). Available at
http://www.iprcommission.org/graphic/documents/fimaport.htm.

See, e.g., Lawrence Lessig, Free Culture (2004ilable at http://www.free-culture.cc/freeconfnt
Yochai Benkler, Coase's Penguin, or, Linux and Naéure of the Firm, 112 Yale L.J. 369 (2002);
Yochai Benkler, Through the Looking Glass: Alicedahe Constitutional Foundations of the Public
Domain, 66 Law & Contemp. Probs. 173 (2003).

Henrigue M. Barros, The Impact of the Distribatiof R&D Expenses on Firms’ Motivations to
Patent, Ibomec Working Papers. Available at: hitfeés.repec.org/p/ibm/ibmecp/wpe_138.html.
Peter Nunnenkamp and Julius Spatz, Intellectuzgbdtty Rights and Foreign Direct Investment: The
Role of Industry and Host-Country Characteristi€ig| Institute for World Economics, Kiel Working
Paper No. 1167, p. 2.
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property rights influence FDI are subtle, and iletetbial property protection alone does
not sufficiently generate strong incentives for VBN invest in a developing counfty.

This set of considerations explains why the effeétthhe TRIPS Agreement are highly
inconsistent. Focusing on the effects of TRIPS b &d trade on one hand, and on
innovation on the other, the development inequalityciple sets out two dividing lines
within the developing world. The first line is drawbetween larger economies,
particularly NICs, and the remaining developing rtiokes. The category of NIC is a
socioeconomic classification applied to severalntoes by geographers, economists,
and political scientists. Manufacturing must acdofor a significant fraction of the
NIC’s gross domestic product, but aside from thate is no undisputed or official set
of criteria that allow a country to be labeled atCR® According to Bradford, the
emergence of NICs is a “generalized historical nmoset in which industrialized
countries vacate intermediate sectors in industgpiaduction in which advanced
developing countries are currently more competitimed advanced developing
countries, in turn, vacate more basic industriatt@s in which the next tier of
developing countries have a relative advant&§éNICs are therefore those countries
that fulfill the intermediary stages in the inteinaal division of labor; and since this
division is ever changing, the categorization obantry as an NIC changes as Wélh
popular method of categorization would treat as Nkhly Brazil, Mexico, South
Africa, China, India, Malaysia, Philippines, Thaithand Turkey® and would refer
instead to the archetypical East Asian tigers afigliong, South Korea, Singapore and
Taiwan as “developed®

Essentially, NICs differ from the remaining devalapcountries because they possess
large and relatively diversified domestic economigss fact awards them the status of
being strategic and fast-growing markets in ancdhwvhich MNEs typically cannot

refrain from investing or trading. Consequently, NICs capture a disproportionally

8 See Keith E. Maskus, The role of Intellectual pamy Rights in Encouraging Foreign Direct

Investment and Technology Transfer, 9 Duke J. C&nipt'l L. 109, 128 (1998).

Anis Chowdhury and lyanatul Islam, The newly isttialising economies of East Asia, London,
Routledge, 1997, at 4. See also N. Grimwade, latemnal trade: New patterns of trade, production
and investment, London: Routledge, 1989, at 312.

8 C. I. Bradford Jr., The Rise of the NICs as Exgexs on a Global Scale, in L. Turner N. McMullen
(eds.), The Newly Industrializing Countries: Traated Adjustment, London: George Allen & Unwin
(1982). Accordingly, NICs tend to be more advaniteth other developing countries, and less so than
developed countries. There is no official or undisp set of criteria to define an NIC, so each auth
sets a list of countries according to her own deteand methods. See, Mauro F. Guillén,
Multinationals, Ideology, and Organized Labor, Tlhenits of Convergence, Princeton University
Press, (2003); David Waugh, Geography, An Integraipproach. Nelson Thornes Ltd., 3rd ed.,
(2000); and N. Gregory Mankiw, Principles of Econcsn4th ed. (2007).

Mauro F. Guillén, Multinationals, ldeology, andrganized Labor, The Limits of Convergence,
Princeton University Press, (2003).

8 1d. See also David Waugh, Geography, An Integrateddgugh. Nelson Thornes Ltd., 3rd ed., (2000);
and N. Gregory Mankiw, Principles of Economics, dth (2007).

See, Pawel Bozyk, Newly Industrialized Countri@gbalization and the Transformation of Foreign
Economic Policy, Ashgate Publishing, Ltd, 164, 20B6t note that many authors still treat countries
such as Singapore and South Korea as NICs.

Just consider, for instance, the fact that Chineady has the same number of mobile-phone users a
the whole of Europe, namely five hundred millioreenSee Technology in emerging economies, The
Economist (U.S. Edition) February 9, 2008.
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large portion of the FDI that flows to developinguatries®® In turn, the remaining

developing countries receive proportionally muchaben shares of FDI. Such is the
case not only for LDCs, but also for a much broagieup of developing countries.
Accordingly, bargaining power within NICs is genlgragreater than among the
remaining developing countries.

This market size approximation, however, fails¢oagnize a second divide that exists
within developing countries — that is, the divideeeen innovative and non-innovative
developing countries. While all developing courgrée innovative on some level, only
a small fraction of them are innovative in the awadaintellectual property-based
technologies. China and India are effectively thé/ @leveloping countries that, aside
from being scientifically proficient, are also aliteproduce technology-based products
in patent-sensitive industries in large scal¥et, and regrettably for TRIPS enthusiasts,
these countries do not display the highest stasdafdlRIPS compliance within the
developing world.

One could still abide by dependency theories uphgldhat developing countries at
large — that is, Southern countries — are almoslusively consumers of technology.
Consistent with that claim, vertical industrial joeds were widely applied in China and
India in their steady, and yet uncertain, procéssaich up®® Again, academics sharply
disagree on the value of such vertical policies] positions range from claims that
these policies were crucial to the claim that thesated more harm than goYcEither
way, the causes of the “miracle” in India and Chara of no concern here; what
matters is the conclusion that TRIPS plays outimi¢zrly in the developing world,
including with respect to its interaction with inrative activities.

At any rate, in comparison with the remaining depelg countries, NICs bear an
advantage not only in terms of their ability toratt FDI and trade, but also in their
ability to promote endogenous innovation. Thisitgaloes not mean however that all
NICs make use of their theoretical or potentialigbto innovate in the same fashion.
Although helpful, the availability of large domestmarkets is far from a sufficient
condition for a developing country to become inriwea In fact, there is a sharp divide
between the “innovative” and the “non-innovativelQs. As will be argued later in this
article, the divide between innovative and non-watve NICs results in sharp, if
somewhat counterintuitive, effects on each NIC'ssghming power over legal

endowments and access conditions to intellectugdesty-based technologies.

%1 See e.g. llene Grabel, Internaitonal Private @agilows and Developing Countries, in Rethinking

Development Economics (Ha-Joon Chang, ed.), Nevk,Yanthem Press (2003), pp. 327-328.
%2 Rand Corporation, News Release: Rand Study Salsmced Countries Will Benefit Most from
Progress in Technology, with Lesser Benefits toeDittations (June 1, 2006).
% See the famous World Bank study, The East Asi@made, Economic Growth and Public Policy, A
World Bank Policy Research Report, Oxford Univer§itess (1993).
For a defense of the exceptionalism of induspiicy in East Asia see Alice Amsden, Asia’s Next
Giant: South Korea and Late Industrialization, Neaevk: Oxford University Press (1989), and Robert
Wade, Governing the Market? Economic Theory andRioée of the Government in East Asian
Industrialization, Princeton: Princeton UniversRyess (1990). For a critique see Robert D. Cooter
and Hans Bernd Schaefer, Solomon’s Knot: How Law &ad the Poverty of Nations (2009),
available at http://works.bepress.com/robert_cddbdr (last reviewed on March 2, 2009), and Jagdish
Bhagwati, The Wind of the Hundred Days: How WastongMismanaged Globalization, MIT Press
(2001).
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C. The Case of Bargaining Power in Pharmaceuticatieifts

The pharmaceutical industry is the prototypicalepasensitive industry, and for that
reason, it serves well as a working example in twhic apply the development
inequality principle. In negotiations over patentptbducts and technologies, the
bargaining power of a developing country essentiaithges on three variables, namely,
the country’s outside option, inside options, andrkat power. Firstly, the outside
option represents the country’s expected payoftha absence of an agreement. The
identification of the outside option is significarfor instance because reaching an
agreement with a patentee may become unappealitige iblternative, the unilateral
issuance of a compulsory license, is sufficientlyaative™ Secondly, the developing
country’ bargaining power also depends on the aldily of inside options. Under
bargaining theory, inside options are the actitia$ & party may take in order to derive
positive payoffs while temporarily disagreeing fire tcourse of the bargaining procéss.
An inside option differs from an outside option that as a result of the latter
negotiations break up and the parties stop bamginwhereas the former assumes
continued bargaining. Developing countries make use of an inside opfianinstance,
when they avoidde factoprotecting IPRs while formally complying with TRS®
Thirdly, a developing country’s bargaining powerpdeds also on the extent of its
market power, if any exists. A developing countiyrghasing a patented product or
technology will be deemed to have market powerfarsas it is able to profitably pay
less than the competitive price.

1. Outside Option: Instrumentality of Patent Consjony Licenses

In voluntary exchanges, a bargaining problem arisesause the parties have to
negotiateex antethe allocation of the cooperative surplus thateipected to be
generatedex postby their decision to cooperat® When this problem is not solved,
mutual cooperation and agreement fails to takeepl&argaining theory commonly
refers to this alternative as the “outside optiob&cause it is the best alternative
available for a country should it decide or be masto withdraw from negotiatiort&*

% Abhinay Muthoo, A Non-Technical Introduction t@ijaining Theory, World Economics, Vol. 1, No

2, April-June 2000, p. 159. The outside optionlé® dermed the “threat value” (Robert D. Cooter,
The Strategic Constitution, Princeton, Princetoriversity Press (2000), at 274), the “reservation
value” or “disagreement value” (see Leigh L. ThoomsThe mind and heart of the negotiator, Upper
Saddle River : Prentice Hall, 2001).

Abhinay Muthoo, A Non-Technical Introduction t@jaining Theory, World Economics, Vol. 1, No

2, April-June 2000, p. 149, 157-160.

Abhinay Muthoo, Bargaining Theory with Applicati® Cambridge University Press, 1999, at 137.

% Robert M. Sherwood, The TRIPS Agreement: Impiizet for Developing Countries, 37 IDEA 491,

544 (1997) (noting that “the judicial systems int@ps eighty percent of the countries of the world

are simply not up to the task of supporting intl@l property rights, much less dealing effectivel

with other matters”). See also TRIPS, Article 4&fiding the four key tenets of national enforcement
provisions, which are largely modeled on Ameriaateliectual property law).

See US Submissions to OECD and other Interndti@ompetition Fora, Roundtable on Monopsony

and Buyer Power — Note by the United States (Octold#08). Available at

http://www.ftc.gov/bc/international/ussubs.shtm.

190 gee, e.g., Robert Cooter, The Cost of Coase, 1eghl Stud. 1 (1982); Leigh L. Thompson, The
mind and heart of the negotiator, 2nd ed, New Je{id&): Prentice Hall; 2001; Robert D. Cooter &
Thomas Ulen, Law & Economics, The Addison-Weslayesein economics,"%ed., at 78-80.

191 Abhinay Muthoo, A Non-Technical Introduction t@iaining Theory, World Economics, Vol. 1, No
2, April-June 2000, p. 149, 154-160.
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Naturally, to reach an agreement, each party mystat to receive a payoff higher than
that of its outside optiot??

In bargaining over the purchase price of pharmacalst the issuance of a compulsory
license can be viewed as an outside option availtdl developing countries. In this
case, the payoff represented by the issuance dafngpulsory license is mainly a
function of three variables. Firstly are the expdchet savings that arise upon the
issuance of the compulsory license; secondly arexipected sanctions costs, which are
the retaliatory costs that patentees and their hgmernments can impose on the
country that issued compulsory licenses; and thiadle the expected administrative
costs associated with the more lax IP institutidnainework suggested or created by
the issuance of the compulsory license.

The net savings, being the first variable deterngnihe payoff represented by an
outside option, are in reality the expected balavfcdirect costs and benefits that the
country expects to obtain with the issuance ofcttrapulsory license. A country issuing
a compulsory license avoids the payment of royaliiethe patent holder; but issuing a
compulsory license will only be cost-effective fifat country is able to either buy or
produce the drugs at a lower cO%t.

This first variable determining the outside opti@iue tends to play out more favorably
in larger and more industrialized developing coestrsuch as NICs. These countries
potentially obtain larger net savings upon the asse of a compulsory license
primarily because they possess unique featurese¢hder them suitable places for the
development of an indigenous generics productipacitdy. (The term “generics” refers
to drugs that can be obtained from multiple soyressopposed to drugs that are sold
only by the originator company or its exclusiveetisees’) The establishment of a
viable and competitive generics pharmaceutical stgurequires large consumer
markets, local technical capacity, and proper mactufing conditiond® In addition,
even for generic drugs, some research and develdpnse necessary for the
manufacture of high-quality products, and the espenand time incurred are often
underestimated’® Together, these considerations explain why a gengroduction
capacity cannot be reproduced easily in most plactse world.

192 Robert D. Cooter, The Strategic Constitutionn&eton, Princeton University Press (2000), at 274.

193 warren A. Kaplan & Richard Laing, Local Productidndustrial Policy And Access To Medicines:
An Overview of Key Concepts, Issues, and Opporesitfor Future Research, World Health
Organization, Paper prepared for World Bank Meetinghe Role of Generics and Local Industry in
Attaining the Millennium Development Goals (MDGs) Pharmaceuticals and Vaccines Conference
Washington, 2003.

194 Andreas Seiter, Pharmaceuticals: Local ManufawguiVorld Bank, March 2005, p. 2.

195 See World Health Organization, Manufacture of ittovirals in Developing Countries and
Challenges for the Future, at 1, EB114/15 (Apr. 2%004), available at
www.who.int/gb/ebwha/pdf_files/EB114/B114_15-en.p&ee also Warren A. Kaplan & Richard
Laing, Local Production: Industrial Policy And AaseTo Medicines: An Overview of Key Concepts,
Issues, and Opportunities for Future Research, dMdealth Organization, Paper prepared for World
Bank Meeting on the Role of Generics and Local stguin Attaining the Millennium Development
Goals (MDGs) in Pharmaceuticals and Vaccines Cenfsr Washington, 2003, available at
http://siteresources.worldbank.org/HEALTHNUTRITIONW®POPULATION/Resources/281627-
1095698140167/KaplanLocalProductionFinal.pdf.

19 World Health Organization, Manufacture of Antimtirals in Developing Countries and Challenges
for the Future, at 1, EB114/15 (Apr. 29, 2004), ilde at
www.who.int/gh/ebwha/pdf files/EB114/B114_15-en.pdf
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The availability of a generics manufacturing capadan greatly increase the net
savings of the country issuing a compulsory licendee reason for the increase is
essentially that such a capacity lends credibtlitythe threat of issuing a compulsory
license. Unlike the calls for distributive justioéien put forth by countries with no such
manufacturing capacit} the ability to produce generics empowers a coutatryake
use of compulsory licenses if and when necesSaiy. fact, for many years it appeared
that the only practical use of compulsory licenses as a negotiating tot® With a
credible threat of compulsory drug licensing an& tbcal manufacture of them,
governments are able to press patent holders i lgrge discounts on drud¥

Generic medicines are typically priced at considlgrdower rates than the brand
drugs™*! As such, their availability generally reduces antoy’s dependence on drugs
supplied by big pharmaceutical companies. To #atst in Brazil, 56% of AIDS drugs
distributed in 2001, commonly known as ‘antiretrald’ (ARVs), were locally

produced-*? While these drugs were not protected by patéttheir production as

generics made possible a price reduction of 82%hen period between 1996 and
2001M* Other countries have followed a similar path. Fostance, Thailand's
Government Pharmaceutical Organization has beedupmg generic AZT for a

quarter of the price of the brand name versiorséweral years:

The case of Brazil illustrates how a local genem@nufacturing capacity can serve as a
powerful strategic tool to increase net saving®ugh price negotiations® Brazil's
state-owned laboratory, Far-Manguinhos, producesrsef the sixteen medicines used
in the antiretroviral 'cocktail' freely offered the country**” The Brazilian government

197 Amrita Narlikar, International Trade and DevelupiCountries: Bargaining Coalitions in the GATT
and WTO, London: Routledge, 2003, at. 77.

198 peter K. Yu, Access to Medicines, BRICS Alliancasd Collective Action, 34 Am. J. L. and Med.
345, 358 (2008).

199 Brent Savoie, Thailand's Test: Compulsory Licegsh an Era of Epidemiologic Transition, 48 Va. J.
Int'l L. 211, 238 (2007).

110 Keith E. Maskus, Ensuring Access to Essential ibleds: Some Economic Considerations, 20 WIS.
INT'L L.J. 563, (2002), at 571.

11 Andreas Seiter, Pharmaceuticals: Local ManufamguiWorld Bank, March 2005, p. 2 (also noting
that “generic drugs are not always lower pricedme local 'branded generics' are sold at pricealequ
to or higher than the originator product, dependingmarket conditions, access barriers and price
transparency.”)

112 Alexandre Grangeiro et al., Sustentabilidade diifa de Acesso a Medicamentos Anti-Retrovirais
no Brasil, Revista de Saude Publica (2006); 40 I[jS6p-69, at 64 (noting that expenditures in 1998
were R$ 346 million jumping to R$ 557 million in @D).

113 |Integrating Intellectual Property Rights and Depenent Policy, Report of the Commission on
Intellectual Property Rights, London, September 0f2002, available at
http://www.iprcommission.org/graphic/English_Intrtm.

114 Alexandre Grangeiro et al., Sustentabilidade détiPa de Acesso a Medicamentos Anti-Retrovirais
no Brasil, Revista de Saude Publica (2006); 40 [[S6p-69, at 64 (noting that expenditures in 1998
were R$ 346 million jumping to R$ 557 million in @D).

15 Judy Rein: International Governance through Tradgeements: Patent Protection for Essential
Medicines, 21 NW. J. INT'L L. & BUS. 379, 2001.

118 See Jorge A. Z. Bermudez, et al., Intellectuaperty in the Context of the WTO TRIPS Agreement:
What is at Stake?, at 36. See also Integratindléstaal Property Rights and Development Policy,
Report of the Commission on Intellectual Properigh®s, London, September of 2002, available at
http://www.iprcommission.org/graphic/English_Intrtm.

117 Far-Manguinhos is part of the Oswaldo Cruz Fotinda— FIOCRUZ, a non-profit research
foundation linked to the Brazilian Ministry of Héfal See also Integrating Intellectual Property Righ
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has largely premised its price negotiations witle timternational pharmaceutical
industry on the credible threat of locally produgigenerics® Brazil repeatedly
threatened to issue compulsory licenses for AID$lionges only to retract at the last
minute after achieving what was widely perceivedasegotiation victory™® A recent
study concluded that in the period from 2001 to32B80azil saved approximately USD
$1.2 billion solely in ARVs used for treatment offéction by retroviruses, primarily
HIV.*?° In spite of its numerous threats, Brazil thustas only issued one compulsory
license, in 2007.

The second variable influencing a country’s outsajgion relates to its expected
sanctions costs. Generally speaking, these arecdbis that may be imposed on a
country that unilaterally breaks pharmaceuticabptt. Big pharmaceutical companies
often develop concerted efforts with their home egaments in order to build a dual
structure of sanctions costs. In the post-WTO tiepetl patent bargaining framework,
sanctions costs may come from governments of thieloleed world, in what is defined

in this article as Tier-1 sanctions, or from thephaceutical industry itself, in what is

defined herein as Tier-2 sanctions.

An alleged breach of TRIPS potentially may givesris the submission of a complaint
to the WTO. TRIPS rules on compulsory licensessammewhat ambiguous as to what
constitutes sufficient grounds authorizing the @wme of a compulsory license over
pharmaceuticals, leaving an open flank that magxpored through litigation in most
cases?’ The outcome of such litigation may be the authatian to impose trade
sanctions on the country deemed to have actedailfetf? Although the Doha Round
broadened the legally acceptable scope of compulboensing, the possibility of
authorization by the WTO to apply trade sancticgmsains a tangible risk. The dearth
of case law by the DSB on the topic adds an additielement of uncertainty as to the
outcome of such litigation.

Government-imposed Tier-1 sanctions may also aaigifrom unilateral state action. In
recent decades, the United States took a leadlagrrattempting to shape and increase
international patent protectidf® Even in the post-WTO era, the United States Trade
Representative (USTR) retains powers to act umédiye*?* and uses them to persuade

and Development Policy, Report of the Commission lotellectual Property Rights, London,
September of 2002, available at http://www.iprcassion.org/graphic/English_Intro.htm.

118 Benjamin Coriat & Fabienne Orsi, PharmaceuticatieRts, Generic Drugs and Public Health under
The TRIPS Agreement, Background paper to the CdirajuRoundtable Discussion on IPR at the
DRUID Summer Conference 2003 on Creating, ShanmyTaansferring Knowledge (2003).

119 Robert C. Bird & Daniel R. Cahoy, The Emerging IBREconomies: Lessons from Intellectual
Property Negotiation and Enforcement, 5 NW. J. TEGHNTELL. PROP. 400, 421 (2007).

120 A 'S. Nunn, et al., Evolution of Antiretroviralrly Costs in Brazil in the Context of Free and
Universal Access to AIDS Treatment. PLoS Med. 20(Q1%):e305. See also Jane Galvdo, Access to
Antiretroviral Drugs in Brazil, 360 Lancet 1862,648(2002).

2 Thomas F. Cotter, Market Fundamentalism and RES Agreement, 22 Cardozo Arts & Ent LJ 307
(2004).

122 See e.g. Thomas F. Cotter, Market Fundamentadisththe TRIPS Agreement, 22 Cardozo Arts &
Ent. LJ 307 (2004); Laurence R. Helfer, Regime t8tgf The TRIPs Agreement and New Dynamics
of International Intellectual Property Lawmakindg® ¥ale J. Int'l L. 1 (2004) and G. Richard Shell,
Trade Legalism and International Relations Theéuy:Analysis of the World Trade Organization, 44
Duke L.J. 829, 843-44 (1995).

123 See Marney L. Cheek, The Limits Of Informal Regaty Cooperation In International Affairs: A
Review of the Global Intellectual Property Regir@@,Geo. Wash. Int'l L. Rev. 277, 284 (2001).

124 See Omnibus Trade and Competitiveness Act of 1988).S.C. 2242 (1999).
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other countries, particularly developing countriesenhance their intellectual property
protection system. Such unilateral sanctions carrdeed back to the mid-1970s, a
period when intellectual property-sensitive indestr pressed the United States
government to set up an aggressive unilaterall@atielal property agenda designed to
curtail piracy and recover part of what were peregito be unfair economic lossés.
Unilateral initiatives of this kind, however, remaa mostly non-legalized aspect of
patent bargaining that takes place in the shaddwiseoWTO rule-based international
system.

Similarly to net savings, trade sanctions also dbaifect all developing countries in
the same mannéf® First and foremost, countries with more diversifeconomies tend
to be less vulnerable to trade sanctions on spepifoducts?’ In addition, some
emerging economies are large enough to pose argelieat of counter-retaliating
trade sanctions imposed by developed countriesh Si&s noticeably the case in the
dispute between the United States and China oeelatter’s intellectual property laws,
a situation that in the mid-1990s almost led toadée war:?® Another important aspect
of trade sanctions is that as world powers comfoetgeopolitical influence, distinctive
strategic advantages may reduce the prospects piogimg sanctions among certain
developing countrie¥”® To use the example of China again, during theeafentioned
dispute, the United States bore a specific intemregbreventing China from selling
nuclear technology and equipment to Iran, Pakistad Algeria, which enhanced
China’s bargaining positioft°

Aside from governments, the pharmaceutical indussgif may also be in a position to
impose sanctions costs on countries that issue wsony licenses. Compulsory
licenses undermine the overall intellectual propgmotection system of a country,
impacting IP-sensitive industries such as chemicalemputer software, and
pharmaceutical$®! Pharmaceutical patentees that are either harméieblicensing, or

12 For a general discussion of the Act, see Paul CiB, U.S. Industry's Influence on Intellectual
Property Negotiations and Special 301 Actions, T3 A Pac. Basin L.J. 87 (1994); Judith Bello &
Alan Holmer, "Special 301": Its Requirements, Imnmpéntation and Significance, 13 Fordham Int'l
L.J. 259 (1989 - 90). See also See Marney L. ChEk&,Limits of Informal Regulatory Cooperation
In International Affairs: A Review Of The Globalt&llectual Property Regime, 33 Geo. Wash. Int'l L.
Rev. 277, 292 (2001). See also Robert Krupka,.eBaktion 337 and the GATT: The Problem or the
Solution? 42 Am. U. L. Rev. 779 (1993).

126 Robert C. Bird, Defending Intellectual Propertgis in the BRIC Economies, 43 Am. Bus. L.J. 317

(2006).

Eyal Benvenisti and George W. Downs, DistributRalitics and International Institutions: The Case

of Drugs, 36 Case W. Res. J. Int'l L. 21, 27 (2004)

See Assafa Endeshaw, A Critical Assessment ofJtlse-China Conflict on Intellectual Property, 6

Alb. L. J. Sci. & Tech. 295, 318-319 (1996); Peker Yu, From Pirates to Partners: Protecting

Intellectual Property in China in the Twenty Fiséntury, 50 Am. U. L. Rev. 131 (2000), at 140;

Richard J. Ansson, Jr., International IntellectBabperty Rights, the United States, and the Pepple’

Republic of China, 13 Temp. Int'l & Comp. L.J. BED).

See William P. Alford, How Theory Does - And Dobkwt - Matter: American Approaches to

Intellectual Property Law in East Asia, 13 UCLA P&asin L.J. 8, 21-23 (1994) (sanctioning can

undermine long term international relations). Séso éBarry E. Carter, International Economic

Sanctions: Improving the Haphazard U.S. Legal Regi@alifornia Law Review, July, 1987; and

Martine de Koning, Why the Coercion-Based GATT Ammh is not the Only Answer to

50 International Piracy in the Asia-Pacific Region,B@r. Intell. Prop. Rev. 59 (1997).

Id.

131 Daniel J. Gervais, Panel IlI: Information Tectogy And International Trade: Intellectual Property,

Trade & Development: The State Of Play, 74 FordhamRev. 505 (2005); Ha-Joon Chang,

23

127

128

129



TOWARDS AN INTELLECTUAL PROPERTY BARGAINING THEORY
- Work in progress. Please do not cite or use witltbetauthors’ permission -

receive a credible threat of compulsory licensihtheir patents, can retaliate through a
number of ways. Depending on the circumstances;, ta® impose sanctions costs
through reduced FDI, reduced technology transfereanad local R&D, and reduced
trade’? In addition, and because innovation in pharmacalstiis largely deemed to be
patent-sensitive, a local pharmaceutical industvhjle it exists, can also impose
sanctions costs, most notably in the form of reduo@ovation. In India, for example,
the issuance of a compulsory license could sengtarding signal to the innovation-
prone sectors of its home pharmaceutical industhych would probably be prompted
to reduce innovation efforfs® The example of India actually illustrates why the
existence of an indigenous innovative pharmaceuticistry can ironically impair the
bargaining power of some developed countries, ddwidiscussed further later in this
article.

The extent of industry-sponsored sanctions codtsy aeferred herein as Tier-2
sanctions costs, are particularly difficult to potd This is mainly because of the
conceptual divide between static and dynamic efficy, a theme that arises almost
unavoidably in a discussion of patent policiesEffective patent protection entails a
trade off between static losses arising from mohoppents of patentees, and potential
dynamic gains to society at large due to enhancedvation>> The problem of
industry-specific sanctions mirrors this discussion that sanctions costs can be
evaluated both in terms of welfare effects in afdiim and welfare effects during the
transition process toward equilibriufif.

Regardless of how Tier-2 sanctions costs are medsumiddle income developing
countries are generally less likely to receive swsamnctions than lower income
countries. International pharmaceutical companygscally cannot afford to lose or
alienate large markets that contain, or potentiediytain, lucrative middle classE$.A

Globalisation, Economic Development and the RoléhefState, Zed Books, London and New York,
2003, p. 286-288.

132 See Elhanan Helpman, Innovation, Imitation, amellectual Property Rights. 61 ECONOMETRICA
1247, 1249 (1993) (arguing that the analysis dafliettual property protection should be carried out
through at least for dimensions, namely the terhtsade, the interregional location of manufactgrin
product availability, and R&D investment patterns).

133 padmashree Gehl Sampath, Economic Aspects ofsédoeMedicines After 2005: Product Patent
Protection and Emerging Firm Strategies in the dndPharmaceutical Industry, a study for the
WHOQO'’s Commission on Intellectual Property, Innogatand Health (CIPIH): June 2005.

134 For early works on the distinction between staiici dynamic efficiency see e.g. Simon Kuznets,
Static and Dynamic Economics, The American EcondRagiew, Vol. 20, No. 3 (1930), pp. 426-441
(also noting that the distinction was first intreéd into economic theory by J. S. Mill, who in hisn
took it from Comte); and J. M. Clark, Static Modalsd Dynamic Aspects, The American Economic
Review, Vol. 45, No. 2, Papers and Proceedingshef $ixty-seventh Annual Meeting of the
American Economic Association (1955), pp. 450-46#gying that dynamic theory accepts
indeterminateness of various kinds). For a more anodliscussions see e.g. Anne O. Krueger, The
Political Economy of the Rent-Seeking Society, TAreerican Economic Review, Vol. 64, No. 3
(1974), pp. 291-303; and Ha-Joon Chang, Globatisattconomic Development and the Role of the
State, Zed Books, London and New York, 2003, pg-180.

135 william D. Nordhaus, Invention, Growth, and We#a Cambridge, Mass.: MIT Press (1969). See
also Robert D. Cooter and Hans Bernd Schaefern8nis Knot: How Law Can End the Poverty of
Nations (2009), available at http://works.bepress/cobert _cooter/151, chapter 3, p. 16 (last
reviewed on March 2, 2009).

136 Spring, 2002, 3 Chi. J. Int'l L. 47, 11232 wordstcle: Public Health and International Law: TFEP
Pharmaceuticals, Developing Countries, and the D8bhution”, Alan O. Sykes

137 Eyal Benvenisti and George W. Downs, Distributielitics and International Institutions: The Case
of Drugs, 36 Case W. Res. J. Int'l L. 21, 44 (2004)
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recent report by PriceWaterhouseCoopers predieiiskth 2020, Brazil, China, India,
Indonesia, Mexico, Russia and Turkey will represarg-fifth of global pharmaceutical
sales, an increase of 60% since 26834As the economy in these countries improves,
local populations are expected to face the kindshodnic health issues that are typical
in wealthier countries. In addition, changes inisnmental conditions may also cause
the spread of diseases that are more prevaleheineveloping world such as cholera
and malaria, among others. At the same time, lohfgeexpectancy in these countries
tends to positively impact drug sales as well.

The case of Brazil's intellectual property law dttates the lower levels of vulnerability
of NICs to Tier-2 sanctions’ Brazil enacted a TRIPS-compliant intellectual nap
law in 1997**° The law then enacted, however, incorporated a eunath TRIPS
flexibilities and contained several mechanisms tké#t room for future compulsory
licenses. For instance, the law included a “localking” provision which allows for
subjecting a patent holder to compulsory licensingmong other factors, she fails to
manufacture the product within Brazilian territdfy.Upon the enactment of this law,
the pharmaceutical industry issued a communiquingtthat any actions furthering the
issuance of compulsory licenses would ensure tloatpanies whose patents are
violated will not sell their next generation AIDSuds, or any other medication, in
Brazil **> Unimpressed by such threats of the pharmaceutidabtry, Brazil continued
to negotiate drug discounts from international ptegeutical companies premised on a
threat of its own, namely the prospects of issuarmrepulsory licenses. The Brazilian
government finally issued a compulsory license @02 to date, however, the
realization of the pharmaceutical industry's rataliy threats remains improbable.

Lastly, a developing country’s outside option degseon a third consideration. Aside
from the net savings and the sanctions costs iedolthe outside option is also a
function of the effects of the issuance of a commpry license on administrative costs,
which operates in two way$® On the one hand, a country issuing a compulsoentie

has, by definition, a less stringent intellectuedgerty system. Thus, the compulsory
license can be said to contribute to a reductiorthm overall costs related to the
administration of the intellectual property systépm the other hand, a country issuing a
compulsory license faces the risk of incurring Bosdlitigation, a meaningful

138 priceWaterhoseCoopers, Pharma 2020: The visiathich path will you take? (2007). Available at
http://www.pwc.com/gx/eng/about/ind/pharma/pharniz®hal. pdf.

139 Federal Law No. 9,279 of May 14, 1996.

140 Maria Auxiliadora Oliveira, Gabriela Costa Chavasd Ruth Epsztejn, Brazilian Intellectual Propert
Legislation, in Intellectual Property in the Corttast the WTO TRIPS Agreement: Challenges for
Public Health, Jorge A. Z. Bermudez and Maria Aaxibra Oliveira (eds.), WHO/PAHO
Collaborating Center for Pharmaceutical Policiegidtfel School of Public Health Sergio Arouca
Oswaldo Cruz Foundation, Rio de Janeiro (2004), 153-162, at 155 (noting however that under
TRIPS, Brazil could have made use of a transitierigal, but the country waived this prerogative).

1“1 Robert C. Bird & Daniel R. Cahoy, The Emerging IBREconomies: Lessons from Intellectual
Property Negotiation and Enforcement, 5 NW. J. TEGHNTELL. PROP. 400 (2007).

142 Cited in Ubirajara Regis Quintanilha MarquesletBrazil's AIDS Controversy: Antiretroviral Drugs
Breaking Patents, and Compulsory Licensing, 606& DRUGL.J. 471, 474 (2005).

143 James Love, Compulsory Licensing: Models for &fatactice in Developing Countries, Access to
Medicine and Compliance with the WTO TRIPS Accokdemorandum prepared for the United
Nations Development Program, January 21, 2001. | Alviei at
http://www.cptech.org/ip/health/cl/recommendedgiedetice.html.
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consideration for poorer developing countri&sThis risk of litigation is enhanced by
the fact that, under TRIPS, applications for corapry licenses must be considered on
their individual merits*®> Taking both sides into account, the net impadhefissuance
of a compulsory license on administrative costsosonly difficult to measure but also
difficult to predict™*® What is clear however is that litigation costd\8EO’s DSB can

be a deterrent only for smaller and poorer develppbuntries?’
2. Inside Options: National Opportunism within TBIP

The outcome of a bargaining process, although cainsd by the outside option, is also
determined by the inside options available to thgigs. Inside options are actions that
provide positive payoffs while bargaining is stithderway. Inside options are therefore
resources available to the parties during the eowfsnegotiations?® A desirable
outside option demonstrates why a developing cgunam genuinely threaten to
terminate cooperation with patentees if it is sobddle to obtain a larger payoff through
the issuance of a compulsory license. Convershly,availability of desirable inside
options shows why a developing country can credibigaten to temporarily suspend
or prolong negotiations simply in order to hold éarta better offef*

To begin with, a compulsory license can functiothbas an outside option and as an
inside option. As described in the previous sulieectat a Tier-2 level, namely the
level in which developing countries negotiate witle pharmaceutical industry over
drug pricesjnter alia, the compulsory license is the outside opiiam excellenceAs
was shown earlier, the issuance of a compulsoense typically reflects the preferred
option of a developing country when negotiationthwatentees break down. Yet, the
issuance of a compulsory license can work as aideingption as well. In order to
understand why, consider the Tier-1 level negatretiin which countries bargain over
the legal endowments that will be set forth undenestic and international intellectual
property laws. In the course of such negotiatiting,issuance of a compulsory license
potentially permits a country to obtain a positpagoff without leaving the negotiations
table, where a legal endowment may be at stake.irfstance, in the course of the
negotiations within the Doha Round, some develomiogntries indeed threatened to
issue compulsory licenses while not leaving theotiagons table at the WTO.

There are several additional inside options avhildbr developing countries. The
ability of a developing country to make use of desioptions, however, is to a large

%4 Thomas F. Cotter, Market Fundamentalism and fREPS Agrement, 22 Cardozo Arts & Ent LJ 307
(2004). See also Gregory Shaffer, Recognizing BuBloods in WTO Dispute Settlement: Who
Participates? Who Decides? The Case of TRIPS aardhRiceutical Patent Protection, 7 J. Int'l Econ.
L. 459 (2004).

195 See TRIPS Agreement, art. 31(a).

146 Carlos M. Correa, New International Standarddritellectual Property: Impact on Technology Flows
and Innovation in Developing Countries, 24 Sci. &bP Poly 79, 85 (1997) (discussing
administrative costs of implementing the TRIPS Agnent).

147 paul Rothstein, Moving All-In with The World TradOrganization: Ignoring Adverse Rulings and
Gambling With The Future of the WTO, 37 Ga. J.ll&'Comp. L. 151, 166-167 (2008) & Fn. 95
and accompanying text.

148 Jon Elster, Arguing And Bargaining In Two Constint Assemblies, 2 U. Pa. J. Const. L. 345, 399-
400 (2000).

149 Abhinay Muthoo, A Non-Technical Introduction t@aining Theory, World Economics, Vol. 1, No
2, April-June 2000, p. 149, 157-160; Jon Elsterguimg And Bargaining In Two Constituent
Assemblies, 2 U. Pa. J. Const. L. 345, 400 (2000).
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extent dependent upon the specific tenets of itoma patent laws and regulations.
While the dominant legal rules affecting intelletyroperty systems are essentially
extraterritorial in nature, the incorporation of [ flexibilities by each country is not
mandatory and has to be established under domkstis!*® Each state adjusts
international standards to its own intellectual gandy policies and establishes their
enforcement level, thereby setting the ground foamaining process in which political
actors at the national and supra-national levebyab order to influence lawmaking at
the national level®* Nevertheless, recent studies have shown that rdamgloping
countries failed to fully incorporate TRIPS’ fledibes into their national patent
legislation, reducing the available inside optioifs.

TRIPS indeed contains authorizations for a numbeoutside options that may be
utilized by developing countries. Firstly, in soeses developing countries can hinder
patenting by foreigners through discrete changedegislation that are expressly
permitted under TRIPS. Secondly, it is possiblentorow the legal definition of
patentability, or simply deny patentability altolget, for certain categories of products
such as plants and animaté Thirdly, a country can intensify the use of thewmine of
prior user's rights in order to lower licensing tsd8* This doctrine offers a personal
defense for someone who non-publicly uses an inwenindergoing the patenting
process by another, and permits the non-patentehalder to continue using the
invention. Its practical effect is to authorize @ty other than the patentee to continue
to put into practice an invention that was creatthe time the patentee's application
was filed™® A forth inside option available to a developingintry is the imposition of
supplementary disclosure obligations on patent®eSRIPS authorizes a country to
establish duties to disclose the origin of plamiaji resources used in an inventioh,

%0 gee J.H. Reichman & David Lange, Bargaining arciinedTrips Agreement: The Case for Ongoing
Public-Private Initiatives to Facilitate Worldwidietellectual Property Transactions, 9 Duke J. Comp.
& Int'l L. 11, 62 (1998).

151 Eyal Benvenisti and George W. Downs, Distributielitics and International Institutions: The Case
of Drugs, 36 Case W. Res. J. Int'l L. 21 (2004).

152 See for instance P. Thorpe, Study on the Impleatiemt of the TRIPS Agreement by Developing
Countries, Study Paper No 7. London: CIPR, 2001;KB.Keyla, Review of National Patent
Legislations of India, Indonesia, Sria Lanka & Taad. New Delhi: National Working Group on
Patent Laws, 2003; and M. Oliveira, J. A. Z. Berewmdnd G. Velasquez, Has the implementation of
the TRIPS agreement in Latin America and the Caalobproduced intellectual property legislation
that favors public health? Bull World Health Orgaf04; 82:815-21, (2004); Maria Auxiliadora
Oliveira et al., Has the Implementation of the TRIRgreement in Latin America and the Caribbean
Produced Intellectual Property Legislation that étavPublic Health?, 82 WHO Bull. 815, 818, 819
(2004); Medecins sans Frontieres, Implementatioth@fDoha Declaration on the TRIPS Agreement
and Public Health: Technical Assistance - How tot Ge Right, http://www.accessmed-
msf.org/prod/publications.asp?scntid=2222002154&t@atent type=PARA&; and World Health
Organization, Antiretrovirals and Developing Coluggr Report by the Secretariat, EB 115/32 (Dec.
16, 2004), available at http://www.who.int/gb/ebwdf files/EB115/B115 32-en.pdf.

133 Except for micro-organisms. See TRIPS Agreemdnticle 27(3)(b). See See Jayashree Watal,
Intellectual Property Rights in the WTO and DevéhgpCountries 93 (2001).

134 See Ruth Okediji, Toward an International Faie@®ctrine, 39 Colum. J. Transnat'l L. 75 (2000).

%% paul J. Heald, The TRIPS Game, 88 Minn. L. Ré®. 2

1% TRIPS Agreement, Article 62(1) (authorizing memsb® “require, as a condition of the acquisition o
maintenance of the intellectual property rights compliance with reasonable procedures and
formalities”).

157 Nuno Pires de Carvalho, Requiring Disclosurehef®rigin of Genetic Resources and Prior Informed
Consent in Patent Applications Without Infringinget TRIPS Agreement: The Problem and the
Solution, 2 Wash. U. J.L. & Pol'y 371, 372 (2000)Hat is at stake is the possibility of detecting
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to compel the patent offices to publish the applicafor a patent shortly after its
submissiort>® or to require that a patentee reveal the “bestahdar practicing the
invention™>° A best mode provision requires the patent applitadisclose the specific
embodiment of the invention, thereby prohibitingeantors from disclosing only what
they consider to be their second-best embodimeihtijewretaining the best for
themselves® Other inside options available for developing ddes under TRIPS
include the use of counterbalancing regulatory mmessin competition la#f* or the
use of safeguards permitted within the TRIPS Ageerit?

A number of more commonly controversial inside optpolicies exist as well. The
TRIPS Agreement does not stipulate exceptions éaptitent rights it protect§® As a
result, developing countries are able to devioudibcourage patent applications by
foreign firms by pursuing myriad alternatives, sashmaking the process of patenting
overly costly, lengthy, and bureaucralié¢or simply taking advantage of (and failing to
improve) its judicial system. The latter alternatig closely related to the much broader
context of failures in the rule of lalf® a familiar trait amongst developing countri&s.

commercial gains from the use of genetic resours@ghat countries supplying those resources can
demand their share in the benefits.”)

%8 paul J. Heald, The TRIPS Game, 88 Minn. L. Rd@.2

139 TRIPS Agreement, Article 29(1) (“Members ... mayuire the applicant to indicate the best mode for
carrying out the invention known to the inventotta filing date or, where priority is claimed,the
priority date of the application.”); see also JRtichman, From Free Riders to Fair Followers: Globa
Competition Under the TRIPS Agreement, 29 N.Y.Undl L. & Pol. 11, 81 (1997), at 33 (defending
the implementation of the best mode requirement).

%0 1n re Nelson, 280 F.2d 172, 126 USPQ 242 (CCPA0)19See also Eli Lilly & Co. v. Barr

Laboratories Inc., 251 F.3d 955, 963, 58 USPQ2d518®874 (Fed. Cir. 2001) (“The best mode

requirement creates a statutory bargained-for-exgaby which a patentee obtains the right to

exclude others from practicing the claimed invemfior a certain time period, and the public recgive

knowledge of the preferred embodiments for praagi¢che claimed invention”).

TRIPS Agreement, art. 40(2) (“Nothing in this egment shall prevent Members from specifying in

their legislation licensing practices or conditichat may in particular cases constitute an abfise o

intellectual property rights having an adverse@fta competition in the relevant market.”).

182 TRIPS Agreement, art. 7.

183 3. H. Reichman & David Lange, Bargaining Arouhe fTRIPS Agreement: The Case for Ongoing
Public-Private Initiatives to Facilitate Worldwidietellectual Property Transactions, 9 Duke J. Comp.
& Intl L. 11, 21 (1998); Frederick M. Abbott, THdew Global Technology Regime: The WTO
TRIPS Agreement and Global Economic Development,Cr2-Kent L. Rev. 385, 399 (1996);
Rochelle Cooper Dreyfuss & Andreas F. Lowenfeld,oTAchievements of the Uruguay Round:
Putting TRIPS and Dispute Settlement Together, &7 W Int'l L. 275 (1997); and J.H. Reichman,
From Free Riders to Fair Followers: Global CompmtitUnder the TRIPS Agreement, 29 N.Y.U. J.
Int'l L. & Pol. 11, 81 (1997).

%% paul J. Heald, The TRIPS Game, 88 Minn. L. Rd@.2

185 See Robert Sherwood, The TRIPS Agreement: Intjbies for Developing Countries, 37 IDEA 491,

493 (1997). See also Arie Reich, From Diplomacy.dwv: The Juridicization of International Trade

Relations, 17 J. Intl. L. Bus. 775, 805 (1997); dnetiana Gross S. Cunha, Rule of Law and

Development: The Discourses on Institutional Refoiimthe Justice System, Direito GV Working

Paper No. 21, available at

http://www.direitogv.com.br/interna.aspx?Pagld=HTKICWI&IDCategory=26&IDSubCategory=14

6.

See for instance Cooter & Schaefer, Law and tinefy of Nations; Richard Posner, Creating a

Legal Framework for Economics Development, The \WdBlank Research Observer 13:1, 1-11

(1998); Maria Dakolias, The Judicial Sector in hatimerica and the Caribbean: Elements of Reform,

Papers 319, World Bank - Technical Papers (1996peR J. Barro, Economic Growth in a Cross

Section of Countries, The Quarterly Journal of Exuits, MIT Press, vol. 106(2), pages 407-43

(1991); and Douglass C. North, Institutions, JounfaEconomic Perspectives, American Economic

Association, vol. 5(1), pages 97-112 (1991).
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All of these alternatives avoide factoprotecting intellectual property rights, while
formally complying with TRIPS®’

In conclusion, the availability of inside optionscieases the bargaining power of
developing countries by increasing their willingsds enter into an agreement with
patentees and their home governméfftén addition, the availability of inside options
may reduce the short-term costs of compliance Wiehpatent sections of the TRIPS
Agreement, both by rendering patenting less att@and by creating the conditions
for a reduction in costs to consumers of patentetiyrts:°® From the developing
country’s perspective, the goal of discouragingeiigm patenting is twofold. It aims at
seizing the positive welfare effects offered byeilgctual property laws, while at the
same time reducing the cost to consumers and lodalstry of complying with the
TRIPS Agreement. All of this may be accomplishedhaiit deliberately breaching
TRIPS. What is more, this scheme/system often all@vdeveloping country to
recapitulate some of the rewards of foreign inniovatvhile bearing as little of the cost
as possiblé’®

3. Market Power: Competition and Substitutes

Finally, a developing country’s bargaining powerdependent on the extent of its
market power, should it bear any. In both econoraiud law, market power generally
refers to the ability of a seller to profitably cga more than the competitive price for
what it sells, or the ability of a buyer to probta pay less than the competitive price
for what it purchase¥’ In the case of pharmaceutical patents, market poveaild
express itself in the ability on the part of a depeng country buying a patented drug to
gainfully pay less than the competitive pri¢@Conversely, existing data suggests that
situations such as this are quite rare. The avendgeesale drug prices are almost as
high in developing as in developed countries, nibistanding the fact that incomes are
much higher in the lattéf> This data intimates that the extent of the mapater of

167 Robert M. Sherwood, The TRIPS Agreement: Impiizat for Developing Countries, 37 IDEA 491,
544 (1997) (noting that “the judicial systems int@ps eighty percent of the countries of the world
are simply not up to the task of supporting intl@l property rights, much less dealing effectivel
with other matters”). See also TRIPS, Article 4&fiding the four key tenets of national enforcement
provisions, which are largely modeled on Ameriaateliectual property law).

188 Abhinay Muthoo, A Non-Technical Introduction t@&aining Theory, World Economics, Vol. 1, No
2, April-June 2000, p. 148-152.

%% paul J. Heald, The TRIPS Game, 88 Minn. L. Rd@.2

170 The Preamble to the TRIPS Agreement suggestsjtisn and the merits of flexibility are trumpeted
by the WTO itself. See TRIPS Agreement, Article)g(Members may, in formulating or amending
their laws and regulations, adopt measures negessarrotect public health and nutrition, and to
promote the public interest in sectors of vital artance to their socio-economic and technological
development, provided that such measures are ¢tensigith the provisions of this Agreement.”).

"1 See US Submissions to OECD and other Interndti@ampetition Fora, Roundtable on Monopsony
and Buyer Power — Note by the United States (Octold#08). Available at
http://www.ftc.gov/bc/international/ussubs.shtm.

172 See US Submissions to OECD and other Interndti@ampetition Fora, Roundtable on Monopsony
and Buyer Power — Note by the United States (Octold#&08). Available at
http://www.ftc.gov/bc/international/ussubs.shtm.

173 See Keith E. Maskus, Access to Essential Mediciaed Affordable Drugs: Ensuring Access to
Essential Medicines: Some Economic Consideratién®vis. Int'l L.J. 563 (2002); and Frederick M.
Scherer & Jayashree Watal, Post-TRIPS Options fare8s to Patented Medicines for Developing
Countries, WHO Commission on Macroeconomics andth€2001).
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the overall group of developing countries is [BW.Similarly, a software industry
requires an innovative-based infrastructure, soblectricity, computers and networks.
This in turn requires an educated labor force. diditton to all these things, the
developing country must already value intelleciu@perty as a sellable commodity in
order for a software industry to materialize. Besmagoftware is such an advanced form
of trade, LBPs, especially African ones, are fanfrdeveloping any profitable industry,
let alone a profitable software indust’y. When viewed as a monolithic group,
developing countries can be said to be ‘price-aker

Yet, market power fundamentally varies among deualp countries. Firstly, the
availability of an indigenous pharmaceutical indystan serve as a powerful
instrument for engendering competition among drugpsers at the national levél’
Secondly, the developing country’s market poweretels equally on its purchase
volume, so developing countries with larger consumarkets tend to levy more
market power/® Thirdly, in wealthier developing countries a sizieashare of the
population will be covered by either public or @ie health insurance, such that
governments or insurance companies based in tloesdries will respond to a larger
demand, potentially allowing them to negotiate éargrice discount§’® In addition, a
buyer's market power also depends on factors sacthe availability of information
and of substitute products, the buyer’s price sty and the differential advantage of
the products, all of which highlights the importancof factoring in local
considerations®

In sum, measuring bargaining power is tricky. Reéamarket size typically offers the
best preliminary assessment tool, but a more cdmepsave understanding requires
taking into account other considerations that shem®untry’s outside option, inside
options, and market powé&t* In the post-WTO era, trade and intellectual propkave
merged into a single bargaining legal and instndi framework. For that reason,
international patent regulation became necessanilgngled within a broader agenda of
trade liberalization foreign investmentand innovation policie¥? This dynamic

174 See Keith E. Maskus, Access to Essential Mediciaed Affordable Drugs: Ensuring Access to
Essential Medicines: Some Economic ConsideratiéngVvis. Int'l L.J. 563 (2002); and Frederick M.
Scherer & Jayashree Watal, Post-TRIPS Options fare8s to Patented Medicines for Developing
Countries, WHO Commission on Macroeconomics andth¢2001).

175 See, Mary Kopczynski, Robin Hood Versus The BslliSoftware Piracy and Developing Countries,
33 Rutgers Computer & Tech L.j. 299, 328-329 (208AHn. 213-215 and accompanying text.

1% Férum de Competitividade da Cadeia Produtiva Bafutica 2003-2006: O Desafio de Prosseguir,
joint publication of the Minister of Health and tiMinister of Development, Industry and Foreign
Trade, Brasilia, DF, 2007 (hereinafter, “Férum deretitividade”) at 13.

177 See C.P. Chandrasekhar & Jayati Ghosh, WTO ddegsd: Does it really benefit developing
countries?, The Hindu Business Line, available at
http://www.thehindubusinessline.com/2003/09/09ie&12003090900140900.htm.

178 Eyal Benvenisti and George W. Downs, DistributReitics and International Institutions: The Case
of Drugs, 36 Case W. Res. J. Int'l L. 21 (20044t

17 See Keith E. Maskus, Ensuring Access to Essetilicines: Some Economic Considerations, 20
WIS. INT'L L.J. 563, 566-570 (2002). See also WoHikalth Organization, Commission on
Macroeconomics and Health, Working Group 4 Repddalth and the International Economy 49
(2002).

180 See Michael E. Porter, Competitive Strategy, FFree Press, New York (1980).

181 Richard H. Steinberg, In the Shadow of Law or BConsensus-Based Bargaining and Outcomes
in the GATT/WTO, 56 INT'L ORG. 339 (2002).

182 Frederick M. Abbott, The New Global Technologygitee: The WTO TRIPS Agreement and Global
Economic Development, 72 Chi.-Kent L. Rev. 387-8996); and Frederick M. Abbot, Protecting

30



TOWARDS AN INTELLECTUAL PROPERTY BARGAINING THEORY
- Work in progress. Please do not cite or use witltbetauthors’ permission -

emphasizes the higher levels of bargaining powethote countries that fulfill the

intermediary stages in the international divisidriabor and industrial production, such
as NICs'®® At the same time, the propensity to innovate darsy change the ability

on the part of developing countries to issue cosgyl licenses, as will be argued in
the next section.

First World Assets in the Third World: Intellectudtoperty Negotiations in the GATT Multilateral
Framework, 22 Vand. J. Transnat'l L. 689 (1989).

18 Anis Chowdhury and lyanatul Islam, The Newly Isttialising Economies of East Asia, London,
Routledge, 1997. See also C. I. Bradford Jr., Tise Bf the NICs as Exporters on a Global Scale, in
L. Turner N. McMullen (eds.), The Newly Industriahg Countries: Trade and Adjustment, London:
George Allen & Unwin (1982)/ Mauro F. Guillén, Miméationals, Ideology, and Organized Labor,
The Limits of Convergence, Princeton University $3te(2003); David Waugh, Geography, An
Integrated Approach. Nelson Thornes Ltd., 3rd €D00); and N. Gregory Mankiw, Principles of
Economics, 4th ed. (2007).
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1.
THE INNOVATION BENT OVERBARGAINING COSTSTRUCTURE

A. Overview

Insofar as the ability to issue compulsory licensesconcerned, the post-WTO
intellectual property-based bargaining environnregjuires a conceptual adaptation of
existing bargaining models. Tables 1 and 2 depmplgcally the suggested shift. Table
1 represents the standard view that WTO memberstiagg market access and other
commitments essentially premised on the size awersity of their economie$’ The
assumption is that members with the highest ecomameialth and more diversified
economies have more bargaining chips to offer, lasd to lose, in case negotiations
break down. Bargaining power is therefore viewec @sntinuum that largely reflects
market size and economic diversificatidA.In contrast, as depicted in Table 2, this
article argues instead for a more nuanced viewaajdining power within the group of
developing countries when intellectual propertydasaproducts and technologies are at
stake. This nuanced view takes into account theatlveigher levels of bargaining
power of NICs in comparison with the rest of thewgy of developing countries, but it
also considers the effects of varied levels of watiwveness in pharmaceuticals within
the group of NICs. A typology emerges to divide @€leping countries into three
groups. As will be explained, innovative NICs aetegorized as Medium Bargaining
Power countries (or “MBPs”), and non-innovative NI@re categorized, somewhat
paradoxically, as High Bargaining Power Countries {(HBPs”). The remaining
developing countries are represented collectively.@av Bargaining Power Countries
(or “LBPs").

184 Richard H. Steinberg, Trade-Environment Negatiaiin the EU, NAFTA, and the WTO: Regional
Trajectories of Rule Development, 91 A.J.I.L. 2283 (1997); Peter M. Gerhart & Archana Seema
Kella, Power and Preferences: Developing Countiies the Role of the WTO Appellate Body, 30

- N.C.J. Intl L. & Com. Reg. 515, 522 (2005).

Id.
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Table 1: Conventional WTO Bargaining Sitaati

Least Developing DevetgpCountries Developed
Countries (LDCs)

[ I Ir ]
50 Poorest Countries [Defaut] li Most OECDs

Table 2:_Suggested Post-WTO Bargaining Model

LBP MBPs HBPs Developed
Coungrie
NICs
Innovative / Non-Innovative

[ Il 1L It ]

LDCs China raBil Most OECDs
Developing countrigDefault list] India South Africa
Thailand

The presence of innovation in pharmaceuticals, iqaaily, serves as a threshold
between two groups of NICs. These groups are thevation 'haves’', sometimes
referred to as ‘innovative developing countrf®5And the innovation ‘have—not¥'.
Currently, only two NICs are undergoing the procedsbecoming innovators in
pharmaceuticals. This small group of innovative dli¥fectively includes only India
and China. To be sure, this transition is cleameindia, which already displays robust
signals of pharmaceutical innovativeness. In Chatidl, there are indications that the
country's innovative industry is as promising. Histgroup of countries, pharmaceutical
innovation plays a twofold role. On the one hamdydosts the countries’ technology-

1% See Ramesh A. Mashelkar, Nation Building thro&glience & Technology: A Developing World
Perspective, Innovation Strategy Today, Vol. 1,208nhd Carlos Morel et al., Health Innovation in
Developing Countries to Address Diseases of ther,Pbath Zuckerman Lecture, Royal Society,
London, Innovation Strategy Today, Vol. 1, 2005.

187 See Hulya Ulku, Innovation, and Economic Growkh: Empirical Analysis, IMF Working Paper No.
04/185 (2004), p. 20 (noting that market size isnaportant factor in determining the effectivene$s
R&D sectors).
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based economy, rendering them more competitiveediient*®® On the other hand,
pharmaceutical innovation harms the ability of thggvernments to issue compulsory
licenses that would make drugs more affordable heirt needy and sizeable
populations:®®

In 'innovative NICs," or MBPs as explained, theigsxe of compulsory licenses causes
the coming about of Tier-2 sanctions costs. Thab isay, sanctions costs imposed by
the pharmaceutical industry. The issuance of a cisopy license signals the existence
of a less protective intellectual property systeim. MBPs, the booming local
pharmaceutical industry would be prompted to rednoevation efforts out of fear that
a less protective legal and institutional environmeould be available to future
pharmaceutical inventions. Such a reaction wouldacdy be the case both for the
national pharmaceutical industry, as may be seemipently in India, and for
international MNEs performing R&D activities abrgaak is increasingly common in
both India and China.

Conversely, ‘non-innovative NICs’, or HBPs as expéa, neither innovate, nor appear
to foresee becoming relevant innovators in pharoises in the immediate future.
HBPs particularly include Brazi® and Thailand® as well as South Africa as a
threshold, or dubious, cas®.Countries such as Brazil and Thailand share whin&
and India the feature of possessing bargaining powmased on their large and
diversified economies, although certainly on a $enascale. Therefore, it may be
proffered that HBPs are at best mildly fearful a&rfl sanctions costs. However,
specifically because HBPs are non-innovative coesitithe risk of industry-specific
sanctions costs, or Tier-2 sanctions costs, ismz&d. In these countries, a much less
innovation-prone pharmaceutical industry will net b a position to impose sanctions
costs through reduced innovation.

B. The HBP Model: A Single Sanctions Cost Structure
1. Introduction

The group of HBPs entails a first sight paradoxiocalat least unusual, case in which
overall weaker players are in a favorable positmiargain. HBPs such as Brazil and
Thailand generally possess less market power toager developing countries such as
India or China; yet in the context of intellectyaloperty bargaining they emerge
stronger than the latter countries given their igbilo issue compulsory licenses.
Similarly, the most innovative applications of gawment's use of open source

18 Shahid Yusuf, From Creativity to Innovation, Dmnent Research Group, World Bank,
Washington, D.C., World Bank Policy Research Wogkitaper 4262, June 2007.

189 See e.g. AVERT.org on India (http://www.avert/aigsindia.htm); and on China
(http://www.avert.org/aidschina.htm).

1% Férum de Competitividade da Cadeia Produtiva Bagmtica 2003-2006: O Desafio de Prosseguir,
joint publication of the Minister of Health and tihinister of Development, Industry and Foreign
Trade, Brasilia, DF, 2007 (hereinafter, “Férum derpetitividade”).

191 See, general discussion at Brent Savoie, Thaflamést: Compulsory Licensing in an Era of
Epidemiologic Transition, Va. J. Int'l L. 211 (200Daniel R. Cahoy, Confronting Myths And
Myopia On The Road From Doha, 42 Ga. L. Rev. 13D72.

192 5ee, discussion at: Alan O. Sykes, Public HeAlth International Law: TRIPS, Pharmaceuticals,
Developing Countries, and the Doha “Solution”, 3i.Ch Int'l L. 47 (2003). South Africa was the
target of litigation initiated by a number of phateutical manufacturers over South Africa's
Medicines and Related Substances Control Act 07199
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technology are coming from HBPE Some examples are Citizen Service Centres in
Brazil, ICT-based Electoral Reform in South Afrioa Philippine Customs Reform.
Innovative solutions based on open-source techredogrimarily enable faster
diffusion of locally-innovated ICt* The group of HBPs is basically composed of
those countries that stand to benefit the most fbamgaining around TRIPS through
patent compulsory licensing. Their high bargainpayer is essentially connected to
three features. Firstly, they belong to the catggdrNICs, which signals a relatively
higher market power than developing countries r@elaSecondly, they do not innovate
in pharmaceuticals and thus have lower innovatedated sanction costs. And thirdly,
their current domestic laws contain limited TRIP8Bspprovisions.

This third point deserves highlighting and furtle&planation. Not every non-innovative
NIC can be considered an HBP. Mexico, for instaadayge non-innovative NIC, has a
fairly limited ability to bargain either with dewsged countries or the pharmaceutical
industry. Mexico is bound by the North American é&Erade Agreement (NAFTAY
and by an FTA which it signed with the Europeandunin the year 2008° These
agreements can render illegal issuances of compulisenses that under TRIPS alone
would otherwise be deemed legal. As such, theseeaggnts magnify the prospects of
Tier-1 sanctions in the event of issuances of cdsgpy licenses.

2. The HBP-MBP Regional Thresholds
a) Brazil/South America

The case of Brazil shows that the absence of loeedvation in pharmaceuticals can
ironically boost the bargaining power of a largeeleping country. For decades, Brazil
has been a leading voice for the developing warlGouth America and beyond, in
international trade and intellectual property disgu As such, it has opportunistically
funneled its commercial interests into an aggrestvm of bargaining with developed
countries.

Brazil is herein categorized as an HBP primarilgdwese it has a high value outside
option in negotiations over the conditions for &sceo patented pharmaceuticals. This
outside option is available to Brazil firstly besauthe country possesses a generics
industry that is in a position to produce paterdagys that may be compelled to obtain
compulsory licenses. Since the issuance of compulgmenses in Brazil can generate
net savings, threats of compulsory licensing becanmwerful negotiation weapon.
Secondly, a non-innovative NIC like Brazil faces@anmbination of mild to low Tier-1

193 Compare: United Nations University, Free Softwame Developing Countries Vital to Future

Prosperity and Good Governance: UNU Technology Bgpe at
http://www.unu.edu/media/archives/2006/files/mis-B-06.pdf.

194
Id.

19 See, North American Free Trade Agreement, Dec1292, 32 I.L.M. 289, 670 (1993). Under such
agreement, Mexico specifically undertook to protdtiRs under the stringent standards defined in
chapter 17 of the agreement.

1% The Free Trade Agreement between Mexico and thefean Union (MEUFTA). See also Bryan
Mercurio, TRIPS-Plus Provisions in FTAs: Recentid®; in Regional Trade Agreements and the
WTO Legal System (Lorand Bartels, Federico Ortieds.), pp. 215-237, Oxford University Press,
2006, at 221 (noting that Mexico has FTAs with o¢@rcountries, many of which were negotiated
subsequently to NAFTA).
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and Tier-2 sanctions costs. On a Tier-1 level, Bealarge and diversified economy
grants the country some leeway to endure threatetafiation from the developed
world. On a Tier-2 level, Brazil's large and grogirtonsumer markets guarantee
reasonable to high private investment levels irdpetion®®” At the same time, a less
stringent patent regime does not harm sufficiently largely non-innovative
pharmaceutical industry® Thirdly, an NIC such as Brazil can withstand tlmespects
of costly litigation upon the issuance of compuwslazenses.

All of these factors have contributed to shapinga#fiis aggressive bargaining
behavior®® In the backdrop of that, Brazil has now becomeldveenowned for being
the most successful developing country in tacklimg AIDS epidemié® Key to the
effectiveness of Brazil’'s AIDS program was the doyis aggressive negotiation stance
designed to obtain large discounts on HIV/AIDS maton produced by big
pharmaceutical companies. Its strategy was largebmised on the issuance of
compulsory licenses, or the threat thereof, onmiatghts over these drug%

As part of this process, in 2007 Brazil issued anpolsory license over Merck’s
Efavirenz, an ARV'® The country seemingly suffered only modest sanstioosts
upon its issuance of the compulsory license. Torbegh, no sanctions were raised at
the WTO or other international fora, as the comgyldicense was largely viewed as

197 Tech's Future; With affluent markets maturinghte next 1 billion customers will be Chinese, &rdi
Brazilian, Thai... In reaching them, the industryll be deeply transformed, Business Week,
September 27, 2004 (through: lexisnexis).

1% carlos H. de B. Cruz and Luiz de Mello, Boostimnavation performance in Brazil, OECD
Economics Department Working paper No. 532, atheygng that scientific and applied R&D are
highly disconnected in Brazil, thus the countrypysand large incapable of converting knowledge into
productivity gains for its business sector). See #lan Wright, Innovation in Brazil: Public Pols
and Business Strategies, Woodrow Wilson Internati@enter for Scholars, March/2008 (Brazilian
scientists and research institutions developedeastablished the country's capacity to produce -state
of-the-art knowledge in various fields; innovatioar the ability to apply knowledge in the
development and production of goods and servicesgeler, remains largely absent in most sectors
of the economy.)

199 Robert C. Bird and Daniel R. Cahoy, The EmergBRIC Economies: Lessons from Intellectual
Property Negotiation and Enforcement, 5 Nw. J. Téclntell. Prop. 400, at 406. See also Peter K.
Yu, Access to Medicines, BRICS Alliances, and Galiee Action, 34 Am. J. L. and Med. 345 (2008)
(defining Brazil as the “poster child of the use-of, more precisely, the threat to use--compulsory
licenses to promote access to essential medicin8s9 Peter K. Yu, Access to Medicines, BRICS
Alliances, and Collective Action, 34 Am. J. L. akiéd. 345 (2008), at 349.

20 The Economist, Brazil's AIDS programme: A coriflid goals, May 10, 2007. See also Ellen 't Hoen,
TRIPS, Pharmaceutical Patents, and Access to Easdfedicines: A Long Way from Seattle to
Doha, 3 CHI. J. INT'L L. 27, 32 (2002).

201 See Request for Consultations by Brazil, Uniteate3--US Patents Code, VVT/DS224/1 (Feb. 7,

2001). See also Gregory Shaffer, Recognizing PuBlimds in WTO Dispute Settlement: Who

Participates? Who Decides? The Case of TRIPS aadmiceutical Patent Protection, 7 J. INT'L

ECON. L. 459, 471.

Announcement of the Ministry of Health, BrazilraBil decreta licenciamento compulsério do

Efavirenz (May 4, 2007), available at

http://portal.saude.gov.br/portal/aplicacoes/nasfoticias_detalhe.cfm?co_seq_noticia=29717; see

also Celia W. Dugger, Brazil Overrides Merck PatemtAIDS Drug, N.Y. Times, May 5, 2007, at

A6. Brazil also included Abbott's Kaletra in itsnapulsory license threat (Thai Flu Moves South,

Wall st. J., May 7, 2007, at A14) but later camemcagreement with the pharmaceutical company on

a significantly discounted price (Brazil Gets Alibiscount, Wall St. J., July 5, 2007, at B7).
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legal under international laf¥® The Special 301 Report issued by the USTR criitiz
Brazil's discussions with patent holdé¥put the United States did not impose formal
sanctions. Merck indeed issued a press releasmgsttitat Brazil's action was an
“expropriation of intellectual property” that “wilhave a negative impact on Brazil's
reputation as an industrialized country seekingtt@act inward investment, and thus its
ability to build world-class research and developtiié®® The extent to which these
threats may come to fruition remains to be seene To Merck’s claim, there are no
clear signs of revamping of the pharmaceuticalaseat Brazil, particularly insofar as
innovation is concerned. On the other hand, thezena obvious signs of reduced FDI
in Brazil. The opposite, remarkably so, was truefathe year 2007: Brazil's share of
FDI in 2007 totaled USD $34.6 billion, almost twias much as the previous year and
representing one of the highest shares in the waridngst developing countrié¥:in
the pharmaceuticals industry, specifically, FDR®07 reached USD $164.4 milliéH,
which is consistent with the historic investmemels observed in previous yeafs.

In fact, Brazil's aggressive bargaining behavios lexceeded specific TRIPS policies
over pharmaceuticals, an assertion that may be udstinaded by at least five separate
examples. Firstly, Brazil remains the only devehgpcountry that has ever requested
consultations pursuant to the WTO dispute settlénpeacess with any developed
country concerning the noncompliance of intellectpi@perty laws with the TRIPS
Agreement®® Secondly, Brazil exercised aggressive leadershiGATT; alongside
India and eight other developing countri&s Brazil strongly opposed attempts to
expand the mandate of the GATT to cover substarititallectual property issués
Thirdly, Brazil vigorously led the campaign to soppthe free and open source
software movement, noticeably alongside developednities such as Spain and

203 See, e.g., Tove Iren S. Gerhardsen, Brazil T&iteps to Import Cheaper AIDS Drug Under Trade
Law, IP-Watch, May 7, 2007, available at http://wpw
watch.org/weblog/index.php?p=614&res=1280&print=0.

204 2007 Special 301 Report, at 30.

295 press Release, Merck & Co., Statement on BraziBavernment's Decision to Issue Compulsory
License for Stocrin (May 4, 2007), available at
http://www.merck.com/newsroom/press_releases/catp#007_0504.html

2% Source: Central Bank of Brazil (www.bcb.gov.bBee also Foreign Direct Investment in Brazil
Doubles in 2007 to US$ 35 Billion, Brazil Magazine, available  at
http://www.brazzilmag.com/content/view/9086/ (lestiewed on March 2, 2009).

297 Source: Central Bank of Brazil.

208 See, Table 1: FDI in pharma in Brazil (productioh pharmaceutical inputs + production of
medicines, in USD), at Avaliacéo da Politica Indast Tecnolégica e de Comércio Exterior — PITCE
para o Setor Farmacéutico, Brazilian FederatioRl@&rmaceuticals Industry - FEBRAFARMA, July
2007.

209 See Request for Consultations by Brazil, Uniteate3t-US Patents Code, VVT/DS224/1 (Feb. 7,
2001).

219 The other LBPs were Argentina, Cuba, Egypt, Nigasa Nigeria, Peru, Tanzania, and Yugoslavia.
See, Press Release, World Intellectual Propertyai@zgtion [WIPO], Member States Agree to
Further =~ Examine  Proposal on  Development (Oct. 4, 0420 available at
www.wipoint/edocs/prdocs/en/2004/wipo_pr_2004_386lhPress Release, WIPO, Member States
Adopt a Development Agenda for WIPO (Oct. 1, 2007)available at
www.wipo.int/pressroom/en/articles/2007/article_ D0®ml.

21 5ee, Jayashree Watal, Intellectual Property Rightise WTO and Developing Countries 19 (2001).
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Finland?*? In fact, the open source movement's largest cdrat@n of supporting
countries presently lies in South America, cleartger the leadership of Brazif’

Brazil has also become the first country to reqaing company or research institute
that receives government financing to develop saféwto license it as open-source,
meaning the underlying software code must be foeall£** Open-source represents a
small share of the global software market, but kinnd open source solutions will find
their biggest markets in developing countries,ipaldrly in MBPs, as China and India,
but also HBPs, as in East Asia and South Améfitahese countries have begun
turning to open source for various reasons, natlehthem a sense of not wanting to
be beholden to MNEs such as Microsoft.In turn, Microsoft has become a

progressively harsher opponent of the open-soudafevare model, in which the

underlying code for software is freely shared faens to modify and distribute.

Similarly to the fields of pharmaceutical patent&l anformation and communications
technzcil70gy (ICT), it upholds that the open sourppraach undermines innovation at
large:

Fourthly, Brazil serves as one of the leaders é@h20 organization, which essentially
congregates the twenty largest economies in thédwooth from within the developed
and the developing worlds. Brazil's HBP-type leatigp was also demonstrated in
2003 at the Cancun Ministerial during the Fifth WMnisterial Conferencé'® where
Brazil led a coalition of twenty one developing oties together with China and
India?*® Lastly, one year after the Ministerial in Cancirazil was seated at the
1‘orefr02§12t0 of the process that led to the estableshinof a development agenda within
WIPO.

This article thus suggests that Brazil's strateggiveés from a distinct set of incentives
hidden within the TRIPs Agreement. These hiddemntiges render it convenient for
non-innovative NICs, such as Brazil, to use compyldicenses as part of a hard-line
negotiation strategy with big pharmaceutical cogtions. Brazil is able to obtain net

%12 See Brian Fitzgerald & Nic Suzor, Legal Issuestfor Use of Free and Open Source Software in
Government, 29 MELB. U. L. REV. 412, 422 (2005).

13 Daniel F. Olejko, Comment, Charming a Snake: OBenrce Strategies for Developing Countries
Disillusioned with TRIPs, 25 PA. ST. INT'L L. RE\355, 858 (2007) (Argentina, Chile, Peru, and
Venezuela have also display a wide acceptance efh gpurce even in comparison to developed
countries' standards.)

24 Todd Benson, Brazil: Free Software's BiggestBest Friend (29 March 2005), at:
http://www.nytimes.com/2005/03/29/technology/29cantep.html

215 United Nations University, Free Software in Deyghg Countries Vital to Future Prosperity and
Good Governance: UNU Technology Experts, at: Hpuv.unu.edu/media/archives/2006/files/mre-
iist-3-06.pdf

216 Brazil Gives Nod to Open Source, Wired, 16/11/2003
http://www.wired.com/techbiz/it/news/2003/11/61257

217 see, Sanjiva Weerawarana & Jivaka Weeratungan Gparce in Developing Countries, 2004, see at:
http://www.eldis.org/fulltext/opensource.pdf, at 32

218 gee, G-20, G-20 Members, www.g-20.mre.gov.br/mamhasp.

219 pablo A. Ormachea, Agriculture Subsidies andFifee Trade Area of the Americas, 13 Law & Bus.
Rev. Am. 139, 149 (2007).

220 gee, Press Release, World Intellectual Properiya@ization [WIPO], Member States Agree to
Further Examine  Proposal on Development (Oct. 4, 0420 available at
www.wipoint/edocs/prdocs/en/2004/wipo_pr_2004_386lhPress Release, WIPO, Member States
Adopt a Development Agenda for WIPO (Oct. 1, 2007)available at
www.wipo.int/pressroom/en/articles/2007/article_D0®ml.
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benefits from such aggressive behavior mostly bexatiis able to produce generics
locally, something that smaller and weaker develgpiountries are unable to do. In
turn, in a country with weak institutions and higtxation such as Brazil, the expected
long-term effects of maintaining an overall weal&tent protection system in the
pharmaceutical industry are less dramatic than ameninnovative countries, such as
India. Brazil, unlike India, is by and large a nioamovative country, particularly in

pharmaceuticals. As such, in Brazil, the issuanteampulsory licenses, at best,
modestly hinders innovation in the pharmaceuticalustry over time, because such
innovation tends not to occur for reasons moreau@ritial than the compulsory licenses.

All in all, the case of Brazil does not demonstrdtat patents are uncorrelated with
innovation in pharmaceuticals. Although it remaanisighly controversial topic, there is
some evidence of the existence of a link betwedenpgrotection and pharmaceutical
innovation?** Indeed, the lack of a more stringent enforcemérntellectual property
laws may well be one of the many causes for lacknabvation in the Brazilian
pharmaceutical sector. However, even supportesdrohger patent protection systems
will concede that an effective intellectual progeregime is in-and-of itself neither
sufficient to attract pharmaceutical FDI nor toisgrinnovation??? Early adherence to
TRIPS has failed to cause, at least as a solerfattte emergence of technological
innovation in the Brazilian pharmaceutical industfp generalize, in non-innovative
NICs, TRIPS does not operate as a “carrot” for monevation; rather, it functions as a
“stick” for less piracy.

b) Thailand/Asia

Thailand is arguably another HBP country. The caSé&hailand has a number of
similarities to that of Brazil. Like Brazil, Thait@ has adopted an aggressive stance on
both patent bargaining and software protection.ABia, to illustrate, some of the
highest overall Free/Libre/Open Source SoftwareQEE) related activity seems to be
taking place in innovative developing countriesnedy NIC countries like India, China
and Taiwan, followed by South Korea, Malaysia, &pare and Thailantf> Moreover,
Thailand has been one of the few developing caemto actually carry out compulsory
licenses of drugs. It did so for the first time2006, with the compulsory license of
Merck’s Efavirenz, the same drug on which Braziposed a compulsory licen&g.
Only a few months later, Thailand issued two mooenpulsory licenses, one for
Abbott’s Kaletra, an AIDS drug, and another for &aAventis’ Plavix, a heart

221 See Andréanne Léger, The Role(s) of IntellecRraperty Rights for Innovation: A Review of the
Empirical Evidence and Implications for Developi@puntries. Paper provided by DIW Berlin,
German Institute for Economic Research in its sebiescussion Papers of DIW Berlin with number
707. Available at http://www.diw.de/documents/plbtionen/73/61916/dp707.pdf. See also Colleen
Chien, Cheap Drugs at What Price to Innovation:Dibe Compulsory Licensing of Pharmaceuticals
Hurt Innovation?, 18 Berkeley Tech. L.J. 853, 83603).

222 pouglas Lippoldt, Intellectual Property RightshaPmaceuticals and Foreign Direct Investment,
Policy Brief, Groupe d’Economie Mondiale de SciencBo (November 2006). Available at:
http://www.gem.sciences-po.fr/content/publicatigaiflippoldt IPRs_Pharma_FDI1106.pdf.

23 http://www.linuxjournal.com/article/6884

224 | etter from the Department of Disease ControlMerck Sharp and Dohme (Nov. 29, 2006), in
Ministry of Pub. Health & Nat'l Health Sec. Offidehail., Facts and Evidence on the 10 Burning
Issues Related to Government Use of Patents oneTPagented Essential Drugs in Thailand 47-48
(Vichai Chokevivat ed., 2007), http://www.moph.#dhot/White%20Paper%20CL-EN.pdf.
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medicine?®® The compulsory license over Plavix represents gicodarly clear
expression of high bargaining power on the paftwdiland, given that whether a heart
disease drug meets the TRIPS criterion of “natie@makrgence” is questionable as a
matter of law??® Such a compulsory license potentially could haiveryrise to Tier-1
sanctions authorized by the WTO — which in fact eveliappened — but the Thai
government acted irrespective of that risk.

The dynamics of Tier-2 sanctions in Thailand areilar to those seemingly prevailing
in Brazil. Firstly, Thailand is actually in a pdsih to obtain net benefits with the
issuance of compulsory licenses, the main reasog ltleat it possesses an established
manufacturing capability in pharmaceutic&5In fact, a state-run capacity to produce
generics, particularly AIDS drugs, further enhanttes ability of the country to pose a
veritable threat of issuing compulsory licen§&sSecondly, Tier-2 sanctions costs play
out in Thailand in a similar fashion to that of BitaLike Brazil, the pharmaceutical
industry in Thailand is relatively small in commn to other sectors of the local
economy. Moreover, the Thai pharmaceutical indusgymostly geared toward
supplying the local market, rather than for expbrtaddition, the industry practically
involves no research and development of new drugs @mponent&® Over the
coming years, Thailand will likely remain an ovérahporter of medicines, with the
trade balance further shifting in favor of impdti®.Moreover, and although Abbot
Laboratories recently withdrew seven registratigapli@gations for newly-developed
pharmaceutical products in Thailand, the Thai gorent seemingly relies on the
expectation that its markets are large enoughstasusufficiently interested MNES!

25 Thail. Dep't of Disease Control, Ministry of Puttealth, Decree Regarding Exploitation of Patent on
Drugs & Medical Supplies by the Government on Carabon Drug Between Lopinavir & Ritonavir
(Jan. 29, 2007), available at http://www.cptechipfgealth/c/thailand/thai-cl-kaletra_en.pdf; Thail
Dep't of Disease Control, Ministry of Pub. Healtnnouncement Regarding Exploitation of Drugs
and Medical Supplies for Clopidogrel (Jan. 25, 2007 available at
http://www.cptech.org/ip/health/c/thailand/thaietbpidogrel_en.pdf.

2% gee, e.g., Tove Iren S. Gerhardsen, Drug Compaacts to Thai License; Government Ready to
Talk, IP-Watch, Feb. 16, 2007, available at htopaiv.ip-
watch.org/weblog/index.php?p=538&res=1280&printBangkok’'s Drug War Goes Global, Wall St.
J. (Asia), Mar. 7, 2007; and Ronald A. Cass, TleeRt Turmoil, Wall St J., Mar. 13, 2007.

227 judy Rein: International Governance through Trédeeements: Patent Protection for Essential
Medicines, 21 NW. J. INT'L L. & BUS. 379, 2001.

28 sanchai Chasombat, Cheewanan Lertpiriyasuwathb&bThanprasertsuk, Laksami Suebsaeng and
Ying Ru Lo, The National Access to Antiretroviraldgram for Pha (Napha) in Thailand, Southeast
Asian J Trop Med Public Health, Vol 37 No. 4 JuB0B, p. 706.

22 See New Regulatory Trends In Thailand's PharnmeguMarket published by Pacific Bridge
Medical (March 1999). Available at:
http://www.pacificbridgemedical.com/publicationsfi{ThailandMar1999.htm

2% |n Thailand's Pharmaceutical Market Generics Aikely to Be the Fastest-Growing Segment,
Reaching US$1.63bn in 2010 from US$1.1bn in 200%sifess Wire, May 1, 2007, at
http://ffindarticles.com/p/articles/mi_mOEIN/is_20May_1/ai_n27219824.

%31 press Release, Medecins sans Frontieres, MSFubea® Abbott's Move to Withhold Medicines
from People in Thailand (Mar. 15, 2007), availablat http://www.accessmed-
msf.org/prod/publications.asp?scntid=1532007142&tdAtent type=PARA&; see also Nicholas
Zamiska, Abbott's Thai Pact May Augur Pricing Shiftall St. J., Apr. 23, 2007, at A3. Kaiser Daily
HIV/AIDS Report, Abbott To Stop Launching New Drugs Thailand in Response to Country's
Compulsory License for Antiretroviral Kaletra (Mak4, 2007), http://www.kaisernetwork.org/daily
reports/rep index.cfm?hint=1 &DR ID=43558.
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Tier-1 sanctions costs appear to play out favordbtyThailand as well. In recent
negotiations with the United States, Thailand nigtagjected a proposed FTA? This
FTA would have, among other things, required a tgreaommitment by the Thai
government to enhance patent protectidhis rejection again represents a typical HBP
bargaining stance, paralleling that of Brazil. Afedl, Brazil thus far has not agreed to
the framework laid out by the United States for thiended Free Trade Area of the

Americas (FTAA), which contains similar TRIPS-pl®visions®*

To conclude, the similarities between the caseEhailand and Brazil are abundant. In
spite of sharp differences in their political syst&&>* to date the only developing
countries that have achieved universal access td #iRrapy to AIDS patients have
been Brazil and Thailarfd® In both cases, more ambitious health programs were
possible by, among other things, aggressive pregotiations with big pharmaceutical
companies. This strategy, in turn, was largely psech on the issuance — or more
commonly, the real threat of issuance — of compyltioenses over patented drugs.
The ensuing paradox, to insist on this term, lis® an that overall less powerful
countries such as Brazil and Thailand are provimgensuccessful in dealing with the
AIDS epidemic than other countries that are ovaralte powerful, such as India and
China®*’ This situation arises in countries such as Brazd Thailand not in spite of
their lack of pharmaceutical innovation, but intdagcause of it.

c) South Africa/Africa

A third HBP to practice aggressive bargaining isitBoAfrica. The country boasts the
largest economy in the African continent, and esjogticeable political influence over
other African countries. In relative terms, it igpected to remain quite powerful vis-a-
vis other developing countrie$® Similarly to Brazil and Thailand, South Africa is
engaged in little to no innovation on the grounaktigularly in pharmaceuticals. In that
sense, it may be more narrowly classified as ainoavative NIC.

There are three persuading indications of Soutic&s HBP-like bargaining situation.
Firstly, alongside with Brazil, South Africa was opminently involved in the

232 See, e.g., Thai Human Rights Commission Criticig@#\ with US, Bilaterals.org, Jan. 26, 2007,
http://www.bilaterals.org/article.php3?id_ artick34.2.

233 The FTAA, being a proposed agreement to elimisateduce the trade barriers among all countries
in the Americas but Cuba, would increase intellacproperty protection beyond TRIPS minimum
standards. See FTAA Negotiating Group on IntellgicRroperty Rights, available at http://www.ftaa-
alca.org/ngroups/ngprop_e.asp. See also Pablo ma€irea, Agriculture Subsidies and the Free
Trade Area of the Americas, 13 Law & Bus. Rev. Ar89, 145-146 (2007).

234 Thai's compulsory licenses were issued by a amiligovernment; Brazil's compulsory licenses by a
democratic one.

2% Nathan Ford et al., Sustaining Access to Antingtal Therapy in Developing Countries: Lessons
from Brazil and Thailand. AIDS 2007. 21 (suppl £1SS29. World Health Organizaion. 3 by 5
progress report. Geneva: WHO; March 2006.

2% Grace C. "The effect of changing intelledtiproperty on pharmaceutical industry prospen
India and China: canmsiderations for access to medicine,” IssueapeP, Health Systems
Resource Centre, Department of Internatiddallvelopment, United Kingdom, June 2004.

%7 See AVERT.org on Brazil (http://www.avert.org/sitirazil.htm); Thailand
(http://www.avert.org/aidsthai.htm);  India  (httpulbw.avert.org/aidsindia.htm); and China
(http://www.avert.org/aidschina.htm).

238 Jim O'Neill, Global Economics Paper 134, How &dlie the BRICs?, Goldman Sachs (2005).
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negotiation&™ that led to the Decision on the ImplementationPafagraph 6 of the
Doha Declaration on the TRIPS Agreement and Putsialth?*° In retrospect, there is
wide consensus that South Africa made an impodantribution to what is sometimes
regarded as a turning point in the TRIPS debdt&econdly, the country has been
noticeably influential in placing the issue of agsdo medicines on the human rights
and public health agend&¥.

Thirdly, South Africa withstood great pressure fréme United States in the process of
amending its intellectual property law. In 1997 Boéfrica passed the Medicines
Amendment Act*® allowing for parallel imports of pharmaceutic&ts.Controversy
erupted over this legislation, and the United Stafevernment threatened sanctions if
the South African government put the Medicines Admeant Act into full forcé*® The
United States Congress included in its appropnatidill in 1998 a provision
withholding aid monies for South Africa until theedicines Amendment Act was
repealed. The Clinton administration eventuallykegicaway from its original stance,
even though it was heavily lobbied by the pharmacaluindustry — the latter having
reduced Tier-2-like sanction power vis-a-vis itsfHBargaining counterp&t® Not too
surprisingly, South Africa did not back down — mugchthe contrary*’ The United
States government later withdrew its legislatioterathe South African government
asserted that it was legally able to utilize patathports and compulsory licenses under
TRIPS. On the South African side, the only compsanmade was to repeat earlier
promises that South Africa would abide by the WTTRIPS Agreemertt'®

%9 See Sonia E. Rolland, Developing Country Coalitiah the WTO: In Search of Legal Support, 48
HARV. INT'L L.J. 483, 496 (2007) (mentioning alsadia the same context).

240 General Council, Implementation of Paragraph 6hef Doha Declaration on the TRIPS Agreement
and Public Health, WT/L/540 (Sept. 1, 2003), 43NIL509 (2004).

41 See, e.g., SUSAN K. SELL, PRIVATE POWER, PUBLIC WA THE GLOBALIZATION OF
INTELLECTUAL PROPERTY RIGHTS 146-62 (2003), at 18dbserving that "[tlhe HIV/AIDS
pandemic was a contingency that sped up the rémelaf the negative consequences of TRIPS");
Ruth Mayne, The Global Campaign on Patents and gsctee Medicines: An Oxfam Perspective, in
GLOBAL INTELLECTUAL PROPERTY RIGHTS: KNOWLEDGE, ACESS AND
DEVELOPMENT 244, 249 (Peter Drahos & Ruth Mayne.e@0)02) (noting that "[tlhe South
African government's decision to fight the case wasritical factor in generating global media
interest").

242 5ee Peter K. Yu, The International Enclosure Moxeiy82 IND. L.J. 827, 848 (2007)., at 865-66.

243 gection 10 of Medicines and Related Substancesr@@mendment Act 90 of 1997 (S. Afr.).

244 Mary Beth Walker, Note, Assessing the BarrierdJmiversal Antiretroviral Treatment Access for
HIV/AIDS in South Africa, 15 DUKE J. COMP. & INT'L. 193, 210 (2004).

25 1d. at 211.

246 pyb. L. No. 105-277, 112 Stat. 2681 (1998). Tec#ic language of the bill said "none of the fand
appropriated under this heading may be made alifab assistance for the central Government of
the Republic of South Africa, until the Secretary State reports in writing to the appropriate
committees of the Congress on the steps being takehe United States Government to work with
the Government of the Republic of South Africa émotiate the repeal, suspension, or termination of
section 15(c) of South Africa's Medicines and RedaSubstances Control Amendment Act No. 90 of
1997"

47 See Ellen 't Hoen, TRIPS, Pharmaceutical Patenis,Access to Essential Medicines: A Long Way
from Seattle to Doha, 3 CHI. J. INT'L L. 27 (200a),31.

248 See, James Love, Five Common Mistakes by Reporevering US/South Africa disputes over
compulsory licensing and parallel imports version.0 1 September 23, 1999,
http://www.cptech.org/ip/health/sa/mistakes.htffil. See European Commission, Different
Needs, Different Responsibilities: What is the Ekilag from Developing Countries? (Dec. 14,
2005), available at http://ec.europa.eu/comm/tiasieés/global/development/ pr141205 en.htm
(stating that "advanced developing countries" idellithe large emerging economies of the G20, who
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To conclude, the explanation for HBPs' unique biargg situation is threefold. Firstly,
and most notably, HBPs stimulate a collapse oflike-2 sanction costs. This statement
is true with respect to MNEs, and at times loca&kestors, both of which refrain from
conducting R&D locally, even in the face of stropgtent laws. Furthermore, HBPs
possess large consumer markets that tend to bk highirable to large MNEs. As can
be expected, early adherence to TRIPS strict paw@ities has failed to cause, in-and-
of itself, the emergence of research and developmian innovation in the
pharmaceutical industry in HBPs. Lack of innovatiorwhat are thus ‘non-innovative
NICs’ has transformed economically weaker NICs istimnger bargaining powers in
patent-sensitive products, such as pharmaceutath is the case when such countries
threaten to issue, or actually issue, patent cosmpyllicenses. Secondly, the shortage
of local innovation frees HBP governments, suclBeil, Thailand, or South Africa,
from pressures from a local industry that requimese stringent patent protection. This
economic-political reality facilitates, rather thamarms, HBPS' power to issue
compulsory licenses over pharmaceuticals. Thir@glyd more generally, in HBP
countries, TRIPS does not effectively function dsarot” for more FDI or innovation;
rather, it serves a “stick” to exert pressure inofaof Pax-American tailor-made
intellectual property rights.

C. The MBP Model: A Dual-Sanction Cost Structure
1. Introduction

Among NICs, innovative countries are those thatefierihe least from bargaining
around TRIPS through compulsory licenses or thrédaseof. Simply put, the main
reason for this phenomenon is that in these camttompulsory licenses discourage
local innovation. These countries paradoxicallysessa weaker bargaining position in
terms of their ability to issue compulsory licensesinly because MBPs are subject to
a dual sanctions cost structure. First, on a Tibatbaining level, a compulsory license
can cause the United States government to imposetigas. While strong in
comparison to the rest of the developing world, MBRemain dependent on
strengthening their commercial ties with the depetb world. Second, on a Tier-2
bargaining level, MBPs markets may be sanctionedMINEs or national investors,
particularly insofar as the issuance of compuldimgnses may harm MBPSs' innovation
incentives. Furthermore, if the development ecomsnhistory of developed countries
should repeat itself, these MBPs eventually willntvatronger intellectual property
protection as an important means of transforming ifully developed countries.
Having among other things demonstrated signifiganamise in carrying out health
innovation?*® China and India are most likely to be the firstéach a point at which
creating stronger patent protection will be in theire self-interest>°

combine developing country status with high contpetiness in one or more export sector, such as
Brazil (Agriculture), China (Manufacturing) and iadServices)").

249 Morel et al, 2005, p. 2; Mashelkar, 2005.

20 peter K. Yu, Access to Medicines, BRICS Alliancasd Collective Action, 34 Am. J. L. and Med.
345 (2008), at 391, referring to Chindia: How Chixiad India Are Revolutionizing Global Business
(Pete Engardio ed., 2006); Jairam Ramesh, MakingpeS©f Chindia: Reflections On China And
India (2006); see Shubham Chaudhuri & Martin Rawall Partially Awakened Giants: Uneven
Growth in China and India, in Dancing With Gian@hina, India, And The Global Economy 175 (L.
Alan Winters & Shahid Yusuf Eds., 2007); Merediftne Elephant and the Dragon: The Rise of India
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2. India

A number of fundamental advantages position Indidh& more promising incubator
for pharmaceutical innovation within the developiwgrld*** Having a burgeoning
science and technology sector, skilled workforee a democratic government, India
presents a uniquely situated laboratory for advandeveloping country patent
systems>? Current academic work on the role of intellectpiperty law in advanced
developing economies stills focuses more on Chiaa bn Indi&>® India however falls
similarly within the category of innovative NICsydis therefore an MBP as well.

The Indian pharmaceutical industry developed iroatext of week patent protection
with the Indian Patent Act of 1970 denying prodpetent coverage altogether for
pharmaceutical products and severely limiting pseceatent8>* The Indian industry

and China and What It Means for all of Us 126 (90@& the Goldman Sachs study forecasted, “[ijn
US dollar terms, China could overtake Germany @ribxt four years, Japan by 2015 and the US by
2039.” Dominic Wilson & Roopa Purushothaman, Drezmniwith BRICs: The Path to 2050
(Goldman Sachs, Global Economics Paper No. 99), Zvgeidmansachs.com/ideas/global-
growth/99-dreaming.pdf, at 4. See, also, Daniel.@CkKow, Why China Does Not Take Commercial
Piracy Seriously, 32 OHIO N.U. L. REV. 203, 208 @8) (“China's ambitions to eventually dominate
trade in high-technology sectors.”); Chindia: Hovhita and India are Revolutionizing Global
Business (Pete Engardio ed., 2006), at 4 (same).

51 Nicholas D. Kristof, They're Rounding the Firsirfi! And the Favorite Is . . ., N.Y. Times, Jan, 17

2006, at A19, at A27.

Janice M. Mueller, The Tiger Awakens: The Tumaoits Transformation of India’s Patent System

and the Rise of Indian Pharmaceutical Innovatiot6®itt. L. Rev. 491 (2007), at 503.

53 peter K. Yu, Access to Medicines, BRICS Alliancasd Collective Action, 34 Am. J. L. and Med.
345 (2008), at 391; Angus Maddison, Historical iStets for the World Economy: 1-2003 AD (2007),
www.ggdc.net/maddison/Historical_Statistics/horitadtiile_03-2007.xls.;Joseph Straus, The Impact
of the New World Order on Economic Development: Ruode of Intellectual Property Rights System,
6 J. Marshall Rev. Intell. Prop. L. 1 (2006); Rab8late, Judicial Copyright Enforcement in China:
Shaping World Opinion on TRIPS Compliance, 31 NICnt'l L. & Com. Reg. 665 (2006); see also
Jeffrey A. Andrews, Pfizer's Viagra Patent and ftemise of Patent Protection in China, 28 Loy.
L.A. Int'l & Comp. L. Rev. 1 (2006); see also Keash Look at My Sign!-Trademarks in China from
Antiquity to the Early Modern Times, 87 J. Pat. &a@lemark Off. Soc'y 654 (2005); see also Peter K.
Yu, From Pirates to Partners: Protecting Intellat®roperty in China in the Twenty-First Century,
50 Am. U. L. Rev. 131 (2000).

%4 padmashree Gehl Sampath, Economic Aspects ofsddoeMedicines After 2005: Product Patent
Protection and Emerging Firm Strategies in the dndPharmaceutical Industry, a study for the
WHOQ'’s Commission on Intellectual Property, Innowgatiand Health (CIPIH): June 2005, at 24
(noting that process patents were limited to aogeof seven years, or five years from the date of
sealing of the patent, whichever was shorter. Megeothe provisions on “local working” and
licensing of rights contained in the Indian PatAot of 1970 limited the scope of process patents
further by providing that any pharmaceutical preces which a local patent was obtained had to be
“worked” in India within three years from the dadé sealing of the patent. After three years of
sealing, the patent owner was subject to the piavisn “licensing of rights,” i.e., the patent owne
was obliged to license his process to a local nwotufer in cases where the patent was not locally
worked for a royalty not exceeding 4%. The govemiaso had the authority to grant a compulsory
license on a process after three years from the odfasealing of the patent if the product was not
available locally at “reasonable” rates. The Drugcé Control Order was primarily responsible for
determining these rates, and when a compulsorydizevas granted, the royalty rate for such a
license was to be set by the government in all<ageere the process patent owner and the licensee
could not agree upon a rate between themselvesAthalso provided that the burden of proof in
cases of patent infringement rested on the patenen.
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focused mainly on reverse engineering and the ptamuof generic$>® while it spent
little on R&D in comparison with firms in Westermuntries>"® The generics industry
that flourished in India allowed the country torgés current rank as fourth globally in
terms of medicine production (8% of global outpotwne) and thirteenth in terms of
value®’ India also boasts the largest number of mamufing facilities approved
by the US Food and Drug Administration (FDApywhere outside of the United
State<>® With this increase in production, part of the hmlipharmaceutical industry
started a slow but steady shift toward developicggacity to innovaté&”’

Major strengths of the Indian pharmaceutical mapketer include the cost-competitive
manufacturing base that extends to clinical styciesl extensive production skills in
chemistry and process development. The market durtbntails the ability to
manufacture over 50% of the bulk drugs needed t®rpharmaceutical production
activities locally, as well as the emergence ofarpsing biotechnology industry. India
also is known for its plethora of local scientiatsd R&D personnel of high scientific
quality and a wide network of R&E° By the year 2005, the R&D expenditures of
large-scale Indian pharmaceutical firms (includlogal subsidiaries of multinational
corporations) were already around 6% of the anturabver; this figure is expected to
rise to 10% by the year 2010. Therefore, compliamtie pharmaceutical patents blends
well with the prospects for top-tier Indian firme increase R&D investments and

innovation?®!

India is also at the crossroads concerning itsll@uteial property policies for the
biotechnology sector. For a start, it has ambitiglass for a biotechnology industry and
for its agricultural industry, it presently havirige third-highest number of biotech
companies in the Asia-Pacific after Japan and K&te@onversely, India witnesses an
internal persistent disagreement to a strengtheoinghe patent system related to

25y, C. Vivekanandan, Post-TRIPS: Emerging issumsFharma Industry — Pharmexcil Technical
Session, July 11, 2008, available at pharmexcil/data/uploads/Prof.Vivekanandan.ppt (noting that
Indian pharmaceutical companies currently produstevben 20-22% of the world's generic drugs in
value terms).

2% padmashree Gehl Sampath, Economic Aspects ofsAdmeMedicines After 2005: Product Patent
Protection and Emerging Firm Strategies in the dndPharmaceutical Industry, a study for the
WHOQ'’s Commission on Intellectual Property, Innogatand Health (CIPIH): June 2005, at 31.

7 Ramesh A. Mashelkar, Nation Building through Scier& Technology: A Developing World
Perspective, Innovation Strategy Today, Vol. 1, 20Carlos Morel et al., Health Innovation in
Developing Countries to Address Diseases of ther,Pbath Zuckerman Lecture, Royal Society,
London, Innovation Strategy Today, Vol. 1, 2005;G/.Vivekanandan, Post-TRIPS: Emerging issues
for Pharma Industry — Pharmexcil Technical Sessialyly 11, 2008, available at
pharmexcil.com/data/uploads/Prof.Vivekanandan.ppt.

%8 pradhan, Jaya Prakash, Overcoming Innovation tsintirough Outward FDI: The Overseas
Acquisition Strategy of Indian Pharmaceutical Firnmstitute for Studies in Industrial Development
(2008). Available at http://mpra.ub.uni-muenchefil@862/1/MPRA_paper_12362.pdf.

%9 Ramesh A. Mashelkar, Nation Building through Scie & Technology: A Developing World
Perspective, Innovation Strategy Today, Vol. 1,200

260 11, 1999; IBEF and Ernst and Young, 2004a, gG&ce, 2004, p.18.

%1 padmashree Gehl Sampath, Economic Aspects ofsAdmeMedicines After 2005: Product Patent
Protection and Emerging Firm Strategies in the dndPharmaceutical Industry, a study for the
WHOQ'’s Commission on Intellectual Property, Innowatiand Health (CIPIH): June 2005, at 31. See
also V. C. Vivekanandan, Post-TRIPS: Emerging is§oe Pharma Industry — Pharmexcil Technical
Session, July 11, 2008, available at pharmexcil/data/uploads/Prof.Vivekanandan.ppt.

52 Christoph Antons, Sui Generis Protection for PMarieties and Traditional Agricultural Knowledge:
The Example of India, European Intellectual Prop&gview, December 2007, pp 480.
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biotechnological invention€* At the same time as India is only slowly and utingly
opening the door to allow for a greater role ofepéd related to biotechnological
inventions, it has been positive in the developmehftfairly unique plant variety
legislation in the form of its the Protection ofRt Varieties and Farmers' Rights Act of
2001 (PPVFRAY®

3. China

China is already the second largest producer afnpheeutical and agricultural
ingredients in the worlé® It is the world's largest producer of active phaceutical
ingredients’*® although the vast majority of this production ipatented. In fact, China
is one of the world's leaders in the productiocainterfeit pharmaceutical®’ Given
that MBP countries herein have also been refeweat'innovative NICs,' the case of
China requires further exploration.

The characterization of China as an MBP is esdgntiased on the fact that it faces
large Tier-2 sanctions costs for the issuance whprdsory licenses, and for two
reasons. The first reason is that China is undeggaisomewhat uncertain, yet steady,
process toward becoming an evermore innovative top@if The days in which China
only produced cheap products of low quality arediggeing left in the past. To begin
with, for the past three years China has also tieemvorld's largest exporter of IC1°
Consecutively, tensions have developed betweenaCind the United States regarding
trade and technological standafd5One point of contention concerns, on the one hand,
China’'s approach to standard setting, particuaiylCT goods, and on the other, the
role of IP rights in international standard setfifigwhile the ICT industry increasingly
demands harmonized standards to serve the impesaifwcompetition, interoperability,
and efficiency, particularly in networked environm& China has signaled its intention
to follow a different directiori’? By seeking to set its own domestic standards aaisté
relying on international standards, China not ayates tensions but also raises trade
law issues under WTO rulé§ Thirdly, there is China’s innovative-based agriaré
industry. This is due to the noticeable fact tHs tJ.S. Department of Agriculture
(USDA) and China’s Ministry of Science and TechmpldMOST) renewed a 2002

263 Id.

264 1d. at 482.

%5 Grace C. “The effect of changing intelle¢tymoperty on pharmaceutical industry prospeit
India and China: considerations for access medicine,” Issues Paper, Health Systems
Resource Centre, Department of Internationavelpment, United Kingdom, June 2004. (for
penicillin, vitamin C, terramycin, doxycyclinand cephalosporin, China is the largest predu
in the world).

% peter K. Yu, Access to Medicines, BRICS Alliancasd Collective Action, 34 Am. J. L. and Med.
345 (2008), at 363.

%7 See Maria Nelson et al., Counterfeit PharmacalsticA Worldwide Problem, 96 Trademark Rep.
1068, 1089 (2006).

288 From Imitation to Innovation: A Strategic Adjustnién China’s S&T Development. Dr. Xin Fang,
Member of Standing Committee, NPC, China, Memberthaf Presidium, Chinese Academy of
Science.

%9 Technology in emerging economies, The Econortis$ (Edition) February 9, 2008

2’0 Christopher S. Gibson, Globalization and the Tettgy Standards Game: Balancing Concerns of
Protectionism and Intellectual Property in Inteimiaal Standards, 22 Berkeley Tech. L.J. 1403, 1421-
1422 (2007).
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protocol that supports the United States policyestablish and expand science and
technology exchanges with China to improve markeess for agricultural product§:

In sum, there is now clear evidence that reseanch development activities in the

Chinezsg economy have been growing steadily overpidm decade within these

fields.

Lastly, in reference to this article’s focal caseint, in pharmaceuticals, an increased
number of patents being filed locally are evideticat the country is increasingly
gearing its economy toward becoming increasinghovative. To be sure, the overall
annual research and development expenditures oe€aipharmaceutical firms in 2002
were still relatively low, corresponding to only1l8% of turnover. This number,
however, should not obscure the broader trend stgpthiat research and development
investments in pharmaceuticals have increasedtiiwes in the period between 1995
and 2004'® In a patent-sensitive industry such as pharmacasti the issuance of
compulsory licenses would be expected to negativegbact such a trend.

Secondly, the perception about the levels of paisstection in pharmaceuticals crosses
over to other industries. The decision to investéasearch and development in any
sector is partly based on the perception by theestor of the overall legal and
institutional environmentt’” The perceived level of protection in pharmacelgica
accordingly interplays with that of other indussiiebecause the issuance of a
compulsory license over a pharmaceutical product negatively impact a decision to
conduct research and development activities inrothgustries, particularly in other
patent-sensitive industries. The Chinese pharmaedutindustry remains less
innovative, and grows less speedily, than otheemiadensitive sectors of the Chinese
industry such as semiconductors and biotechndlBgpevertheless, the issuance of a
compulsory license in pharmaceuticals could noy duither delay the development of
the pharmaceutical sector, but also that of otbetoss.

Clear evidence of this phenomenon can be observdteiexample of the North China
Pharmaceutical Group Corporation (NCPC), China'sadileg pharmaceutical
exporter’”® Indeed NCPC has been increasing the number gfaitsnt filings with
China’s State Intellectual Property Office (SIPBawever, even in the peak year 2005,

2" The United States-China Government Signing Cergnfeact Sheet, December 11, 2007, 2, at:
http://www.ustr.gov/assets/Document_Library/Face&hk/2007/asset_upload_file675_13697.pdf?ht
=. Specific areas of cooperation include agricaltiiotechnology, natural resource management,
dairy production and processing, food safety, adftical product processing, biofuels research and
development, and water-saving agricultural techgltd.

2’5 Gary H. Jefferson, R&D and Innovation in ChinasHChina Begun Its S&T Takeoff? Prepared for
the Harvard China Review (2004). Available at:
http://people.brandeis.edu/~jefferso/HCR,%20Aug29d.,%2004a.pdf.

2’® Huaiwen He & Ping Zhang, Impact of the Intelledt@roperty System on Economic Growth: Fact-
Finding Surveys and Analysis in the Asian RegicBountry Report - China (WIPO - JPO - UNU
Joint Research Project), p. 7. Available at hitywlv. wipo.int/about-
ip/en/studies/pdf/wipo_unu_07_china.pdf.

2" See e.g. The 2007 A.T. Kearney Foreign Directestment Confidence Index. Available at:
http://www.atkearney.com/shared_res/FDICI_2007.pdf.

2’8 See Peter K. Yu, International Enclosure, the iReg Complex, and Intellectual Property
Schizophrenia, 2007 Mich St. L. Rev. 1, 25-26.

2’9 Huaiwen He & Ping Zhang, Impact of the Intelledt@roperty System on Economic Growth: Fact-
Finding Surveys and Analysis in the Asian RegioBountry Report - China (WIPO - JPO - UNU
Joint Research Project), p. 9. Available at hitydv. wipo.int/about-
ip/en/studies/pdf/wipo_unu_07_china.pdf.
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its filing numbered less than 2% In view of that fact, China has adopted what
Professor Peter Yu refers as a “schizophrenic’onatide intellectual property policy.
Accordingly, China seeks stronger intellectual gmy in areas such as entertainment,
software, semiconductors, and selected areas dédbinology, while striving for
weaker protection in less dynamic fields such amplceuticals, chemicals, fertilizers,
seeds, and foodstuff& This policy means that in the case of China, Piesanctions
costs for issuance of compulsory licenses over rpheeuticals cross over to other
sectors of its economy.

D. The LBP Model: A Positional Bargaining Situation
1. Introduction

A third category of developing countries is defirredein as the Low Bargaining Power
countries (LBPs). As a generalization, the LBP nhadaintains that every developing
country other than NICs is an LBP (per Table 2 &hdiie ‘Default List Countries’).
That category logically includes the group of Ldastreloped Countries (LDCs), which
are the fifty poorest countries in the world, batludes many others as well, bringing
the number of countries in the group of LBPs toromee hundred. Similarly to the
above HBP and the MBP, the LBP categorization c&fl@ shift from the market size
approximation into a conceptualization of a morenptex bargaining situation. The
LBP model indicates that the market size approxmnafails to describe the true
bargaining situation in the post-WTO era. Instedddefining developing countries
along the lines of ‘market power’, the real naratof TRIPS, instead, sets the stage for
a novel developing country categorization.

The LBP model makes a dual claim. Firstly, it cowle that the over a hundred
countries in this group possess low bargaining paweerms of their ability to issue
compulsory licenses. That is to say, that they havlew outside option in price
negotiations with pharmaceutical patentees. Segpiitt LBP model suggests that the
group of LBP countries also has low bargaining poimerade disputes more broadly.
This second claim represents, in fact, a partisceptual shift in comparison to the
MPB and the HBP models above. The LBP models castadt only a specific analysis
of the relative abilities of the countries withihig category to issue compulsory
licenses, but also a discussion of bargaining pawérade disputes more broadly. In
fact, this second claim — namely that LBPs have bangaining power more generally,
not only in terms of their power to issue compuwslicenses — serves the purpose of
illuminating the practical significance of the Le&@eveloped-Country (LDC) carve-out
contained in the TRIPS and other WTO agreements. dimalysis shows that the LDC
carve-out is too narrow and does not cover a lamsugh group of countries. More
generally, the LBP model will reveal that the dimitive justice policies contained in
TRIPS should be geared towards a broader groupwftdes.

In international trade, the usual assumption i$ b levels of bargaining power are
markedly the feature of LDCs. The United Nationfcailly designates the poorest fifty

280
Id.

%1 See Peter K. Yu, International Enclosure, the iReg Complex, and Intellectual Property
Schizophrenia, 2007 Mich St. L. Rev. 1, 25-26.
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countries in the world as LDC& There exist three basic macroeconomic parameters i
the way in which LDCs are definétf These parameters include: a low-income
criterion?®*a human capital status criterion, involving a cosife Human Assets Index
(HAI);?® and an economic vulnerability criterion entailiagcomposite Economic
Vulnerability Index (EVI)?*° To be added to the list, a country must satiskthake
criteria. Since the definition of the LDC categaegognizes the existence of structural
handicaps, it excludes large economies. Thus, tddsgynated an LDC the country’s
population must not exceed 75 milli6H. For being the poorest countries, WTO
agreements and TRIPS in particular contain someeciive and distributive justice

policies, despite being largely procedural in nefft

In fact, the post-WTO era, with its two-tiered bairgng situation, demands the creation
of a novel category of countries to include both@dand the remaining non-NIC
developing countries alike. All of these countragguably have little or no bargaining
power in negotiations over patented goods, suctirags, and thus should be jointly
modeled as Low-Bargaining-Power countries, or LBRs. this part of the article
explains, a lack of bargaining power is also whatlitates a distinct form of bargaining
policy on the part of developed countries towar ghoup of LBPs, namely ‘positional
bargaining’. This form of bargaining is premised anunilateral offer of stringent
intellectual property laws as a package deal. Mditeh, as a policy concern, existing
TRIPS laws favoring LDCs as the poorest countriesceivably represent a
discrepancy vis-a-vis the remaining LBPs. This atiéhtial approach is clearly
demonstrated within the 2005 Hong Kong declaratishich arguably discriminated
against most LBPs such as countries in Central&mah America, Lower Asia and
poorer Eastern European countries.

2. Least Developed Countries and Beyond

Neither the Agreement Establishing the WTO nor TTRIPS Agreement formally
categorize Least-Developed-Countries (LD&8)r for that matter any other particular

%82 \World Trade Organization, Least-developed coustriehttp://www.wto.org/english/thewto_

e/whatis_e/tif_e/org7_e.htm (listing the thirty-tw®Cs which are WTO members); UN Office of the
High Representative for the Least Developed Coesitliandlocked Developing Countries and Small
Island Developing States, http://www.unohrlls.org/.

83 |n continuation, there are two market power-basegs to become eligible for graduation. First, a
country’s GNI per capita must exceed at least tvtiee threshold level, and the likelihood that the
level of GNI per capita is sustainable must be dmkrhigh.Id. Second, a country must reach
threshold levels for graduation for at least twdha aforementioned three critetih

4 This is based on a three-year average estimateedBNI per capita (under $745 for inclusion, abov
$900 for graduation). See, World Trade Organizatioheast-developed countries,
http://www.wto.org/english/thewto e/whatis_e/tifomy7_e.htm; UN Office of the High
Representative for the Least Developed Countriesidlocked Developing Countries and Small
Island Developing States, http://www.unohrlls.org/.

% This is based on indicators of: (a) nutrition) Kiealth; (c) education; and (d) adult literacyeréd.

%% This is based on indicators of: (a) populationesifb) remoteness; (c) merchandise export
concentration; (d) share of agriculture, forestnyd afisheries in gross domestic product; (e)
homelessness owing to natural disasters; (f) iflgtabf agricultural production; and (g) instaltyliof
exports of goods and servicédg.

287 |d

28 See footnotes 303-309, infra.

289 The world’s fifties poorest countries are curhgaiesignated by two voluntary lists as least depet!
countries (LDCs). The first is by the United Nason See, United Nations
http://www.un.org/specialrep/ohrlis/ldc/list.htm.h& second is by the WTO. See WTO, Least
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group of developing countries. Instead, these ageeés merely use declaratory
language in indistinctive reference to LDCs’ indival developmerft’ their financial
and trade fieeds’?®! or their administrative and institutionatdpabilities”?** The
WTO is further noteworthy for voluntary listing LBG>

From a customary public international legal viewppthe WTQO'’s definitions of LDCs
most likely did not establish customary law withiriernational intellectual property
law. As a political phenomenon, however, it shdagdnoted that beginning in the early
1960s, LDCs did set up a forum in the United Naidmom which to proclaim their
views and, in doing so, further challenged the pgekdeals offered by the developed
countries. From 1962 through the mid-1970s, inipaldr, the United Nations General
Assembly — dominated by LDCs — passed a seriessolutions intended to emphasize
the sovereignty of nations with respect to foreigmestment. Even though General
Assembly resolutions do not represent authoritagtagements of international law, they
are probative of the state of international f&That is such, particularly given their
ever-changing legal nature with reference to faréiyestment?

Present-day WTO agreements merely recognize th&tldbsely theorized group of
poor countries — LDCs, must benefit from the gretapessible flexibility and leniency.
Consequently, WTO agreements commonly uphold tiséipo that better-off members
must make extra efforts to lower import barriersL@Cs’ exports. Since the end of the
Uruguay Round agreements in 1994, several decisioriavor of LDCs have been
taken. To begin with, in a meeting in Singapordd@®6, WTO ministers agreed on a
"Plan of Action for Least-Developed Countrié&®This included technical assistance to
enable them to participate better in the multilteystem and a pledge from developed
countries to improve market access for least-d@eslacountries’ products. Secondly, a
year later, in October 1997, six international oigations — the International
Monetary Fund, the International Trade Centre, theted Nations Conference for
Trade and Development, the United Nations DevelogrReogram, the World Bank,
and the WTO — launched the "Integrated Framewoakjbint technical assistance
program designed exclusively for least-developedntiies?®’ Thirdly, in 2002, the
WTO further adopted a work program for least-depetb countries. Again under the

Developed Countries, http://www.wto.org/englishithe e/whatis_e/tif_e/org7_e.htm (last visited
Dec. 8, 2007).

z:i See The World Trade Organization (WTO) agreemetigle XI(2).
Id.

292 See Understanding on Rules and Procedures Gogethe Settlement of Disputes, Apr. 15, 1994,

WTO Agreement, Annex 2, 33 I.L.M. 112 (1994), AliXI(2).

See WTO, Least Developed Countries, http://www.ergenglish/thewto e/whatis_
eltif_elorg7_e.htm (last visited Dec. 8, 2007). Toentries falling under this definition are: Angpl
Bangladesh, Benin, Burkina Faso, Burundi, Cambad@entral African Republic, Chad, Democratic
Republic of the Congo, Djibouti, Gambia, Guinea,ir@a Bissau, Haiti, Lesotho, Madagascar,
Malawi, Maldives, Mali, Mauritania, Mozambique, Mymar, Nepal, Niger, Rwanda, Senegal, Sierra
Leone, Solomon Islands, Tanzania, Togo, UgandaZanubia. Id.

2% See, e.g., Texaco Overseas Petroleum Co. v. hibymb Republic, 17 I.L.M. 1, 30 (1978)
("Resolution 1803 (XVII) seems to this Tribunalriflect the state of customary law existing in this
field."); see also Committee on Int'l trade anddstiment of the ABA Section of International and
Comparative Law, The Protection of Private Propamested Abroad 18 n.57 (1963).

2% gee, e.g., Andrew T. Guzman, Why LDCs Sign Tesalihat Hurt Them: Explaining the Popularity
of Bilateral Investment Treaties, 38 Va. J. Int'a39, at 648.

2% Understanding the WTO: Developing Countries,aeéttp://www.wto.org/english/-

;gr;evvto_e/whatis_e/tif_e/utw_chap6_e.pdf.

Id.

293

50



TOWARDS AN INTELLECTUAL PROPERTY BARGAINING THEORY
- Work in progress. Please do not cite or use witltbetauthors’ permission -

post-WTO market size approximation, the work pragraontained several broad
policies that erroneously chose to focus solely L&Cs. Logically, these policies
ranged from improved market access to increasetniesl assistance, such as
providing support for agencies working on the déifezation of least-developed
countr2i9%5' economies or a speedier membership ggdoe LDCs negotiating to join the
WTO.

More particularly, using similarly broad declaratdanguage, the TRIPS Agreement
employs a general rule for all developing countri&ls Member States are held to the
same international minimum standards of protectiod enforcemerft’ TRIPS does
offer some form of equitable action toward LDCsn&p but it does so arguably
unequally toward other LBPs, such as in Central &adth America, Lower Asia and
poorer Eastern European countries.

Thus, TRIPS favors LDCs, albeit procedurally, oreéhaccounts. First, it allows both
developing countries and what it defines as 'céesyin-transition° (referring mainly

to former Soviet Bloc countries which were closed=DI until approximately 1990) a
five-year grace period within which to fulfill thedbligations®®* The TRIPS Agreement
recognizes technical adjustments that may furteéydfull compliance with the patent
provisions for another five yeat® As for LDCs alone, however, TRIPS stipulates a
ten-year period of immunity from the duty to implent its substantive or procedural
standards.

Second, TRIPS endows its Council with the powerattcord extensiorisof the initial
ten-year grace period, uporiduly motivateti request by an LDC member. In doing so,
the agreement recognizes thespécial needs and requireméntsut only in a broad
sense’® LDCs continue to compete over intellectual propédsed foreign trade in
even terms with countries with much higher grossonal products (GNP), especially
the NICs3* Third, developing countries were flatly labeledréference to the topic of
technological transfer, with a suggestive mode ifieigntiation vis-a-vis LDCs. The
drafters of Article 66 of TRIPS described trepécial needs and requirementd these
countries identically®® Preceding drafts of Article 66 and 67 do not paaward any

2% Meanwhile, however, a growing number of governimdmave unilaterally abandoned import duties
and import quotas on all exports from LD@Gs%.

299 Understanding on Rules and Procedures Goverhm@ettlement of Disputes, Apr. 15, 1994, WTO
Agreement, Annex 2, 33 |.L.M. 112 (1994), art. 1.

3% Transition economies within TRIPS Article 65(3)arountries in Central and Eastern Europe that
formed part of the former Soviet bloc. Article 6b(8f the TRIPS Agreement refers to them as
"member[s] which [are] in the process of transfatiorafrom a centrally-planned [economy] into a
market, free-enterprise economy and which [arelediadting structural reform of [their] intellectual
property systems ... ." TRIPS, Id.

301 Understanding on Rules and Procedures Goverhim@ettlement of Disputes, Apr. 15, 1994, WTO
Agreement, Annex 2, 33 .L.M. 112 (1994), art 65.

%92 gee Understanding on Rules and Procedures Gogethe Settlement of Disputes, Apr. 15, 1994,
WTO Agreement, Annex 2, 33 I.L.M. 112 (1994), &2(8), (9).

%03 Ynderstanding on Rules and Procedures Goverhm@ettlement of Disputes, Apr. 15, 1994, WTO
Agreement, Annex 2, 33 I.L.M. 112 (1994), art 66Rj)ofessor Reichman argues that even TRIPS’
general language suffices to de facto recognizectitegory of LDCs within TRIPS. See J.H.
Reichman, Compliance with the TRIPS Agreement.oliiction to a Scholarly Debate, 29 Vand. J.
Transnat'l L. 363, 377 (1996), at 373.

304 See Simon Lester, The Asian Newly Industrialigalintries to Graduate From Europe's GSP Tariffs,
36 Harv. Int'l L.J. 220 (1995).

395 TRIPS Art. 66 (1).
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major changes during the drafting stages, suggeshat LDCs were for all time
granted a number of exemptions in adhering to TR¥PS

This kind of affirmative action toward LDCs seenoshiave given rise to a misguided
perception of the kind of bargaining that involvdsveloping countries and the
pharmaceutical industry. On the one hand, barggimitth the group of non-LDC
developing countries is thought to generate ‘irddge bargains.” The notion of
integrative bargains refers to the potential fae garties' interests to be combined in
ways that create joint value or 'enlarge the YfiePotential for integration only exists
when there are multiple issues involved in the tiatjon3% Integrative bargains also
assume the presence of some bargaining pOWeThus, international patent
negotiations are viewed as exchanges between itraalitmanufactured goods and
agricultural products for codified obligations tespect intellectual property rights.
This paradigm has in fact represented the commuditicab science narrative of WTO
bargaining at large. On the other hand, for LD@scsie benevolent form of ‘Positional
Bargains’ — a “take it or leave it” kind of agreemhe is said to be in pladé!

3. Positional Bargaining over TRIPS

In reality, the developed world adopted what is Wwnoas positional bargaining in
negotiating the international intellectual propeftgmework with the group of LBP
countries. In bargaining theory, positional bargainis a negotiation strategy that
involves holding on to a fixed idea, or positiofwdat one wants and advocating for it
and it alone, regardless of the underlying intar&$tEach negotiator begins with an
extreme position and proceeds from there to negotend make concessions.
Eventually, a compromise may be reached on divitlegbargain surplus. The WTO'’s
Uruguay Round of multilateral trade negotiationccaeded where prior WIPO’s
negotiations independent of the international eocundramework failed, particularly
regarding developing countriés That success can be explained in that TRIPS was
presented as an economic package deal, or wha¢d3osf Donald Harris analogizes

%% geeDaniel Gervais, The TRIPS agreement: Drafting Injsend analysis, sec. 2.247.

%97 David A. Lax and James K. Sebenius, "Intereste: Measure of Negotiation." In Negotiation Theory
and Practice, eds. J. William Breslin and Jeffreyrdbin, (Cambridge: The Program on Negotiation
at Harvard Law School, 1991), 165.

308 |d

39 5ee, Jonathan Sacks, The Politics of Hope, Londimmage, 2000 (Revised edition), Chapter 17, “The
Common Good”, pp. 198-209 (1997); Axelrod, Rob@ite Evolution of Cooperation. NY: Basic
Books (1984) pp. 3-24; 73-105.

310 See e.g., Frederick M. Abbott, The New Global firedogy Regime: The WTO TRIPS Agreement
and Global Economic Development, 72 Chi.-Kent Lv.RE85, 399 (1996), at 389; See J.H. Reichman
& David Lange, Bargaining Around the TRIPS Agreeimeéfrhe Case for Ongoing Public-Private
Initiatives to Facilitate Worldwide Intellectual dfrerty Transactions, 9 Duke J. Comp. & Int'l L. 11,
17 (1998).

311 Fisher and Ury outline the basics of this argunierChapter 1 of Getting to Yes. Roger Fisher and
William Ury, Getting to Yes: Negotiating Agreemaffithout Giving In. (New York: Penguin Books,
1981), 5.

312 |d

313 See, e.g., Ruth L. Gana, The Myth of Developmém, Progress of Rights: Human Rights to
Intellectual Property and Development, 18 Law &'¥P8IL5, 334 (1996); Donald P. Harris, Carrying a
Good Joke Too Far: TRIPS and Treaties of Adheg@n). Pa. J. Int'l Econ. L. 681, 724-38 (2006).
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with a treaty*™* or contract™ of adhesion. Such a dynamic has in fact described
bargaining situation with most non-LDCs developoamgintries, such as in Central and
South America, lower Asia and poorer Eastern Etanm®muntries. And LBPs, at large,
could not and did not resist this positional bangaj game’*

The Uruguay Round and the TRIPS’ bargaining gameairticular remarkably and
similarly ‘offered’ LDCs, as well as non-LDC LBPgreater access to markets for
traditionally manufactured goods and agriculturebducts. This offer has come in
exchange for stiff codified obligations to resp#w intellectual property rights of the
technology-exporting countrié’ That being said, the United States has been pyishin
since the 1994 Summit of the Americas in Miamiddnemisphere-wide free trade zone
and asking that developing countries, largely LBiasCentral and South America
eliminate their own barriers, while being able taintain its own protectionist
measures'® Frederick Abbott lists the Uruguay Round bargainahips employed as
including: the reduction of subsidies for agricudtuin industrialized natiors?
concessions with respect to imports of tropicadpiats>*° the phasing out of quotas of
textile products?* substantial transition period incentives to transfer technology
and compulsory licensintg®

Positional bargaining is not only practiced visia-iLDCs. It is also the systematic
practice used by the developed world in negotiatiaith non-LDC LBPs. As already
alluded to, the products derived from plant genéimdiversity, to mention a chief
intellectual property case for LBPs, are major sesr of wealth generation for
developed countrie€* LBPs in which most of the plant genetics are hduegly

collect the rents from the consumption plant genetisourced®® While developed

countries are critical about LBPs for their dedtiart of biodiversity, they are also the

314 Donald P. Harris, Carrying a Good Joke Too F&IPS and Treaties of Adhesion, 27 U. Pa. J. Intl
Econ. L. 681, 724-38 (2006).

315 Donald P. Harris, Carrying a Good Joke Too F&IPS and Treaties of Adhesion, 27 U. Pa. J. Intl
Econ. L. 681, 724-38 (2006).

316 See generally, Laurence Helfer, Regime Shiftifige TRIPS Agreement and New Dynamics of
International Intellectual Property Lawmaking, 2@&l& J. Int'l L. 1, 22, 2-3 (2004); Frederick M.
Abbott, The New Global Technology Regime: The WTRIRFS Agreement and Global Economic
Development, 72 Chi.-Kent L. Rev. 385 (1996), a?-88; Frederick M. Abbot, Protecting First
World Assets in the Third World: Intellectual Profye Negotiations in the GATT Multilateral
Framework, 22 Vand. J. Transnat'l L. 689 (1989).

317 J.H. Reichman & David Lange, Bargaining Aroune fAiRIPS Agreement: The Case for Ongoing
Public-Private Initiatives to Facilitate Worldwidietellectual Property Transactions, 9 Duke J. Comp.
& Int'l L. 11 (1998), at 17.

318 pablo A. Ormachea, Agriculture Subsidies andritee Trade Area of the Americas, 13 Law & Bus.
Rev. Am. 139, 139 (2007).

319 See generally Frederick M. Abbott, The New GloBachnology Regime: The WTO TRIPS
Agreement and Global Economic Development, 72 &bnt L. Rev. 385 (1996), at 387-88;
Frederick M. Abbot, Protecting First World Assets the Third World: Intellectual Property

20 Negotiations in the GATT Multilateral Framework, ¥2nd. J. Transnat'l L. 689 (1989).

321 Ilg:

322 |d

323 |d

324 Chetan Gulati, The "Tragedy of The Commons" lanPIGenetic Resources: The Need for a New
International Regime Centered around an InternatiBiotechnology Patent Office, 4 Yale Hum. Rts.
& Dev. L.J. 63, 63-65 (2001).
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principal cause for the international regime in ebhithis destruction is the most
attractive economic option available to LBPS.

Bilateral agreements over agriculture in LBPs, meigely, run into problems with the
United States' indisposition to lower agriculturetpction. Concerns have been raised
about impoverished corn farmers in non-LDC LBPshsag in Mexico and rice farmers
in Honduras and Haiti being driven to other empleym because of America's
subsidized producté’ Rationally, an increase in imports unconstructivehpacts
domestic production. Although reducing or elimingti agriculture protections is
particularly imperative for rural Latin American BB, the United States has shown
little flexibility on the matter®®

Argentina, Kazakhstan, and Pakistan, three secgmdgronal powers, them being non-
LDCs LBPs, illustrate this proposition well. Firgdrgentina's lack of adequate and
effective intellectual property protection has aaisome friction in its bilateral trade
relationship with the United States. In fact, Arglea has been on the Special 301
Priority Watch List since 1998 In April 2002, negotiations between the governmaent
of the United States and Argentina clarified asp@eftArgentina’s intellectual property
system, such as provisions related to the patdityabi microorganisms and its import
restriction regimé>® Yet Argentina’s amendment of its patent law in &aber 2003,
as required by the May 2002 agreement betweemibigdvernments, still did not lead
to its removal from the Special 301 Priority Wattst.>** What may explain
Argentina’s LBP-like bargaining situation is itsk alignment with the United States
in the area of agricultural biotechnology, incluglias co-complainants in a WTO
dispute challenging the EU moratorium on transgenaps and its implementation of
the Cartagena Protocol of Biosaféfy.

A second case of a non-LDC LBP with which positiohargaining is practiced is
Kazakhstan. The government’s effort to diversifg gconomy away from the energy
sector and spur the growth of a domestic technel@ped industry, along with the
WTO accession process, has led to a strong empbasistellectual property rights
protection. Kazakhstan, however, has been unsuotdassachieving bilateral trade
agreements with a number of developed countrieduding the United States, the
European Union and Austraff®® Not surprisingly, it being also a non-LDC LBPdan
also a TRIPS transitory country, for the last #ert years, since January 29, 1996,
Kazakhstan has been unsuccessful in negotiatingoeesip in the WTG3>*

326 |d

327 pablo A. Ormachea, Agriculture Subsidies andritee Trade Area of the Americas, 13 Law & Bus.
Rev. Am. 139, 150 (2007).

328 Id.

329 gee, National Trade Estimate Report on Foreigm@Barriers (Herein, NTE) — Argentina, which is
the twenty-first in an annual series that surveligmificant foreign barriers to U.S. exports. See,
http://www.ustr.gov/Document_Library/Reports_Puéations/2007/2007_NTE_Report/Section_Inde
x.html.

330 |d

331 |d

332 |d

333 |d

%4 1d, NTE — Kazakhstan.
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A third case exemplifying positional bargaining oegtions with a non-LDC LBP is
Pakistan. The U.S. Government placed Pakistan erSffecial 301 Watch List from
1989 to 2003 due to widespread piracy, and com@uiPR violations prompted the
U.S. to place Pakistan on the Special 301 Priakgtch List in both 2004 and 206%.
These Tier-1 sanction costs were left in place eaftar a twofold Pax-American
intellectual property reform. Firstly, Pakistan etesl a patent law in the year 2000 that
protects both process patents and product patentaccordance with its WTO
obligations®*® Secondly, after August 2005, the U.S. noticeabty threats of sanction
against Pakistan. These threats were posed innmesgo Pakistan’s lack of a central
intellectual property rights regulatory and enfonemt authority, as well as Pakistan’s
failure to implement its obligations under TRIPS8.féar of these threats, Pakistan’s
president created the Intellectual Property Orgaiim of Pakistan, an independent
body under the administrative power of the GovemtrseCabinet Division, which
consolidates into one body the authority over tnaaldks, patents, and copyrights —
areas that were until that time handled by threausge ministried®’

To conclude, the effectiveness of the TRIPS pasdidbargaining situation vis-a-vis
LBPs may be understood twofold. Firstly, this piosial bargaining situation allowed
LBPs to have greater access global mark&tSecondly, through the package/collective
signing of TRIPS, LBPs presumably avoided unildteagtions by developed
countries>>® Oftentimes, in theory as in practice, compromigdesnot satisfy the true
interests of the disputantd® instead, they simply split the difference betweew
positions, giving each side a part of what was baugQreative, integrative solutions, on
the other hand, hold the potential to provide eveeywith all of what they desifé
Positional bargaining is thought to be practicety atis-a-vis LDCs in the post-WTO
era. In reality, however, this strict bargainingegach is widely practiced with a much
larger group of developing countries, namely the-hBCs LBPs.

In international patent bargaining, arguably, a Imdarger group of developing

countries — namely non-LDC LBPs — should be reghiepossessing low bargaining
power over intellectual property-based technologigsh as drugs or plant genetics. In
light of that perspective, the distinction betwedhCs/non-LDCs developing countries
must be qualified as obsolete insofar as bargaimwgr patents is concerned. In
bargaining terms, there is little room to argue tHaCs hold weaker bargaining power

335 1d, NTE — Pakistan. In April 20086, in recognition Rékistan’s efforts, USTR lowered Pakistan from
the Special 301 Priority Watch List to the WatchtLliid.

336
Id.

337 |d

338 Arie Reich, The WTO As a Law-Harmonizing Instiaut, 25 U. Pa. J. Int'l Econ. L. 321, 362 (2004),
referring also to Gregory Shaffer, Power and GloBalvernance: The Need for A Comparative
Institutional Approach, in Power And Global Govemna 8 (Michael Barnett & Bud Duvall eds.,
2004).

339 gSee, e.g., Carlos M. Correa, Intellectual Prop&ights, the WTO and Developing Countries 11
(2000).

%0 J.H. Reichman & David Lange, Bargaining Aroune fAiRIPS Agreement: The Case for Ongoing
Public-Private Initiatives to Facilitate Worldwidietellectual Property Transactions, 9 Duke J. Comp.
& Int'l L. 11(1998), at 17 (The main premise ungaryy TRIPS’ positional bargaining reflects the
interests of high-tech producers on the short-texpense of technology-importers). Such is the case
with most if not all LBPs.

31 Eisher and Ury outline the basics of this argunierChapter 1 of Getting to Yes. Roger Fisher and
William Ury, Getting to Yes: Negotiating Agreemaffithout Giving In. (New York: Penguin Books,
1981), 5.
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than other poor non-LDC LBPs, such as South Amerittawer Asian or even some of
the poorest Eastern European countries. This pitogmogan be illustrated by the three
elements of bargaining power, namely market poatside option, and inside options,
as follows.

a) Outside Option

The first explanation for LBPs' low bargaining powelates to their low outside option
value®*? In theory, the issuance of a compulsory licenselcserve as an outside
option at the Tier-2 bargain level, when bargainwigh the industry and MNEs in
particular. It is the case, however, that withie thost-TRIPS regime, LBPs' Tier-2
outside option value is particularly limited. Theslity is the result of two main factors,
deriving from LBPs' short-run and long-run low p#gdor the issuance of compulsory
licenses.

To begin with, as a short-run, or static efficiemoyncern, LBPs may see low payoffs in
pursuing their outside option of purchasing gendriggs from HBPs, such as India or
China. As India and China move to adopt a TRIPSgl@ant patent regime, LBPs
increasingly face difficulties in conducting paedlimports of drugs from generics
producers. The TRIPS Agreement sets forth detailéss that are to be followed by a
WTO member nation willing to issue a compulsoryetise®*® It outlines the
prerequisites of patentability and the circumstanagder which a nation can issue such
a license. The TRIPS Agreement, as explained alulmas not speak specifically to the
issue of compulsory licensing between member nafidnThis point is crucial for
LBPs with no generics manufacturing capacity ofrtben, which primarily rely on the
infrastructure of MBPs — India and China — or of/&leped countries to get hold of
essential medicines.

In response to this set of concerns, at a WTO mgati 2001, held in Doha, Qatar, the
WTO adopted a Declaration on TRIPS and Public HeattGovernment officials have
interpreted Paragraph 6 of the declaration to domstan exception to the TRIPS
Agreement, whereby a country that does not havec#pacity to produce its own
generic drugs in the face of a public health cms&sy obtain the necessary drugs from a
country that does have such capatifyBy early 2005, the leading supplier of low-cost
generic AIDS medicine was Indfa’ As India attempted to attain TRIPS-compliance,
many health agencies stressed that the days otdstvtreatments for millions of poor

342 Abhinay Muthoo, Bargaining Theory with Applicati® (1999), at 99-100; Abhinay Muthoo, On the
Strategic Role of Outside Options in Bilateral Banijng Operations Research, Vol. 43, No. 2 (Mar. -
Apr., 1995), pp. 292-297.

33 See Agreement on Trade-Related Aspects of |otet Property Rights, Annex 1C art. 8(1), Apr. 15,
1994, 33 |.L.M. 81, available at <www.wto.org/estiidocs_e/legal_e/27-trips.pdf> (Marrakesh

” Agreement Establishing the World Trade Organizatiarts. 15, 16.

Id.

%5 For text of the Doha Declaration on the TRIPS e&gnent and Public Health see World Trade
Organization, Ministerial Declaration of 14 Novemt#901, WT/MIN (01)/DEC/2, 41 |.L.M. 746
(2002), available at  www.wto.org/english/thewto_imfist_e/minOl_e/mindecl_trips_e.htm
[hereinafter the Doha Declaration].

% 1d. In Doha, the WTO Ministerial Declaration on thRIPS Agreement and Public Health stated that
"the TRIPS Agreement can and should be interpratetl implemented in a manner supportive of
WTO Members' right to protect public health andparticular, to promote access to medicines for
all." 1d.

347 Editorial, AIDS Drugs Threatened, N.Y. TIMES, M&c 2005, at Al.
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patients around the world were endifiyAt the close of 2004, it appeared that the
Indian government was drafting legislation that ldoextend beyond the basic TRIPS
requirements and consequently endanger accessdicings for many poor patients —
including by eliminating opportunities for compulgdicensing for LBPS*® Numerous
NGOs and health officials around the world urged thdian government, in this
leading case, not to disregard the Doha meetingrpretation of TRIPS® India
ultimately adopted TRIPS-compliant legislation thiata large extent preserves its
ability to furnish generics to developing countries

A second explanation for LBPs' low outside opti@yqffs derives from their absent
long-run innovation-based industries. There isaeasmng evidence that the weight of
R&D on productivity depends heavily on size of g@@nomy*>* This dynamic tends to
hinder small-economy countries from overcoming rttetructural underdevelopment
through a strategy of investing in R&Y Currently, LBPs and notably Sub-Saharan
Africa have access to crucial ARV drugs becauset mibhe ARVs produced in India
and other developing countries are off-paféhSince HIV/AIDS constantly mutates,
scientists must continuously develop new treatmemsed on future innovatidr’
While barriers exist in the creation of effectiv®¥s for specific Sub-Saharan African
where there is rampant HIV/AIDS, the concern alibatindian Patents Act and other
TRIPS-related laws is also related to a long-ruypffaThese concerns derive from the
need for new innovative technology and the posgibthat HBPs like India will
innovate and produce new technology to be usedakignis in LBPS>® Furthermore,
this long-run concern is relevant primarily to 'leeged diseases,’ or diseases of the

%8 press Release, Medecins Sans Frontieres, TharBegiof the End of Affordable Generics (Mar. 22,
2005), available at www.cptech.org/ip/health/c/aidgos03222005.html.

39 Letter from Jim Yong Kim, HIV/AIDS Director of th World Health Organization, to Dr. A.

Ramadoss, Minister of Health and Family Welfare Ioflia (Dec. 17, 2004), available at

www.cptech.org/ip/health/c/india/who12172004.html.

Letter from U.N. Special Envoys for HIV/AIDS tbd Prime Minister and President of India on the

Amendments to the Patents Act Under Debate (Mar. , 112005),

www.cptech.org/ip/health/c/india/unaids03112005lhtiretter from Achmat Dangor, Director of

Advocacy, Communication and Leadership for UNAID&Kamal Nath, Minister of Commerce and

Industry of India (Feb. 23, 2005), www.cptech.qgufiiealth/c/india/unaids02232005.html.

%1 IMF report on innovation and growth in developingcountries  (2004) -
http://imf.org/external/pubs/ft/wp/2004/wp04185.p@bhile innovation has a positive effect on per
capita output everywhere, market size is an impoffector in determining the effectiveness of R&D
sectors; accordingly, only larger market OECD cdestare able to increase their innovation by
investing in R&D, and smaller OECD countries proenotnovation by using the know-how of other
OECD countries).

%2 IMF report on innovaton and growth in developingcountries  (2004) -
http://imf.org/external/pubs/ft/wp/2004/wp04185.p@bhile innovation has a positive effect on per
capita output everywhere, market size is an impoffector in determining the effectiveness of R&D
sectors; accordingly, only larger market OECD cadastare able to increase their innovation by
investing in R&D, and smaller OECD countries proenotnovation by using the know-how of other
OECD countries).

%3 gee Kernel Nath's Statement on the OrdinanceiRgl® Patents (Third) Amendment, PRESS INFO.
BUREAU (India) Dec. 29, 2004, pib.nic.in/releas&dese.asp?relid=6074 &
lists.essential.org/pipermail/ip-health/ 2004-Debenf007318.html (currently, 97% of all drugs
manufactured in India are off-patent.).

%4 WHO Report on Global Surveillance of Epidemic-prorinfectious Diseases - Human
Immunodeficiency Virus and Acquired Immune DefiaggnSyndrome (HIV/AIDS), World Health
Organization, 2000. Available at http://www.wholasr/resources/CSR_ISR_2000_1hiv/en/.

%5 See, Randeep Ramesh, Cheap AIDS Drugs Under fTHB&#ARDIAN (U.K.), Mar. 23, 2005,
www.guardian.co.uk/world/2005/mar/23/india.aidslidting Ellen't Hoen: "But without the Indian
drugs industry, where will they get cheap drugsnf?b).
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developing world, and particularly LBPs outside L&) Such as malaria or tuberculosis.
Besides HIV/AIDS, these neglected diseases have bewmially eliminated from the
innovation agenda in HBPs and developed counttiks.%° Yet they are still rampant
in LBPs in Lower Asia, Central and South Americal @aven poorer parts of Eastern
Europe®’ As of today, it seems that the new Indian law wayreatly hinder the ability
of Indian firms to sustain an on-going innovativ@igy regarding low-cost medicines
for LBPS’ neglected diseases.

b) Inside Option

The second explanation for LBPs' low bargaining @oim trade negotiations relates to
the latter's low value inside optiof® TRIPS ignores the small differences in
bargaining power over compulsory licenses betwde@4 and non-LDC LBPs, and it
does so while undermining the latter's inside apticost structure. The present
reasoning does not eliminate the production costshe problems associated with
distribution and the timely administration of mad&s within this group of non-LDC

LBPs3*° However, this argument implies low inside opti@sicconsiderations for most
or all LBPs, on three grounds.

Firstly, the Tier-1 inter-governmental bargain leeatails a disturbing institutional
constraint within TRIPS, again discriminating agaimon-LDC LBPs by law. For a
start, on December 6, 2005, shortly before the WMiDisterial Conference in Hong
Kong, WTO member states agreed to accept a prossnehdment to TRIPE® This
amendment sought to provide a permanent solutiompdement paragraph 6 of the
Doha Declaration on the TRIPS Agreement and Putéialth®®* If ratified, the new
article 31bis of the TRIPS Agreement will allow odues with insufficient or no
manufacturing capacity to import generic versioherspatent pharmaceuticaf¥’

%% See, e.g., Letter from U.N. Special Envoys fovHIDS to the Prime Minister and President of India
on the Amendments to the Patents Act Under Debat®lar.( 11, 2005),
www.cptech.org/ip/health/c/india/unaids03112005lhtm see TRADE ORGANIZATION,

INTELLECTUAL PROPERTY: PROTECTION AND ENFORCEMENT,

www.wto.org/english/thewto _e/whatis_e/tif e/agrmhtm; Randeep Ramesh, Cheap AIDS Drugs

Under Threat, GUARDIAN (U.K)), Mar. 23, 2005,
o www.guardian.co.uk/world/2005/mar/23/india.aids1.

Id.

%8 gee, e.g., Abhinay Muthoo, Bargaining Theory vhfiplications (1999), at 137-138.

%9 See, e.g., Amir Attaran & Lee Gillespie-White, Patents for Antiretroviral Drugs Constrain Access
to AIDS Treatment in Africa?, 286 J. Am.Med. Assli886, 1886-1906 (2001); Srividhya Ragavan,
The Jekyll and Hyde Story of International TradeéeTSupreme Court in PhRMA v. Walsh and the
TRIPS Agreement, 38 U. Rich. L. Rev. 777 (2004).

30 See General Council, Amendment of the TRIPS Ageze, WT/L/641 (Dec. 8, 2005), available at

www.wto.org/english/tratop_e/trips_e/wtl641 e.htmherginafter TRIPs Amendment]; and

Agreement on Trade-Related Aspects of IntellecRaperty Rights, Apr. 15, 1994, Marrakesh

Agreement Establishing the World Trade Organizatfeamex 1C, Legal Instruments--Results of the

Uruguay Round, 33 I|L.M. 1197 (1994) [hereinafterRIPs Agreement], available at

www.wto.org/english/docs_e/legal_e/27-trips.pdf.

See World Trade Organization [WTO], Declaratiam the TRIPS Agreement and Public Health,

WT/MIN(01)/DEC/2, 41 1.L.M. 755 (2002).

Although the initial deadline for ratification waDecember 1, 2007, the deadline was recently

extended for another two years. William New, TRIB&uncil Extends Health Amendment; Targets

Poor Nations' Needs, INTELL. PROP. WATCH, Oct. 232007, www.ip-

watch.org/weblog/index.php?p=798. As of this wagtirslightly over a quarter of the 151 WTO

member states, including the United States, Inth@an, China, and most recently members of the

European Communities, have ratified the proposeénament. Press Release, WTO, Countries

58

36

ke

36

N



TOWARDS AN INTELLECTUAL PROPERTY BARGAINING THEORY
- Work in progress. Please do not cite or use witltbetauthors’ permission -

The Enabling Clause at the Hong Kong Declaratidmaised on what is officially called
the "Decision on Differential and More Favorableediment, Reciprocity and Fuller
Participation of Developing Countries,” which wadopted under GATT in 1979. It
enables developed members to grant special and fagogable treatment to some
developing countries. The Enabling Clause represdre WTO's legal basis for the
Generalized System of Preferences (GSP). UndeGthie, developed countries offer
non-reciprocal preferential treatment (such as pelow duties on imports) to products
originating in developing countries. Preferencesgivcountries unilaterally determine
which countries and which products are includedhieir schemes. Within the Hong
Kong Declaration vis-a-vis patent-sensitive indigstrin developing countries, this
Enabling Clause should be thought to be a classst-WTO legal basis for regional
arrangements among developing countries and for Ghebal System of Trade
Preferences (GSTP). Under such a scheme, a nurlmveloping countries would
exchange trade concessions among themselves.

This post-WTO policy of favoritism toward develogirtountries, however, has not
been equally applied towards non-LDCs regional LBRgnizations, as within Asia,
the Caribbean, or South America. In particularséheclude the Southern Common
Market in Latin America (MERCOSURY? the Common Market for Eastern and
Southern Africa (COMESA3** and the ASEAN Free Trade Area (AFTRY.

Thus, to facilitate the supply of essential medisino countries with insufficient or no
manufacturing capacity, as is the case of most |LBR&le 31bis(3) creates a special
arrangement for both the affected countries, asd #iose countries belonging to a
regional trade agreement. It did so, however, witplied reference only to the African
agreement® Such an arrangement could have allowed the largepgof LBPS® to
aggregate their markets to generate the purchagower needed to render the
development of an indigenous generics pharmacéltidastry attractiveé®® It also
could have paved the way for the development ofiorey supply center®’

Accepting Amendment of the TRIPS Agreement (Aug. 2,2007),
www.wto.org/english/tratop_e/trips_e/amendment re.ht

%3 MERCOSUR is a Regional Trade Agreement (RTA) betwéegentina, Brazil, Paraguay and
Uruguay founded in 1991 by the Treaty of Asuncibhis treaty was later amended and updated by
the 1994 Treaty of Ouro Preto. Its aim is to praenfsee trade and the fluid movement of goods,
people, and currency. See MERCOSUR’s home pagevat. mercosur.org.uy.

%4 The Common Market for Eastern and Southern Afiica preferential trading area with nineteen
member states stretching from Libya to Zimbabwe.e,S&COMESA's home page at:
http://www.comesa.int/.

35 ASEAN Free Trade Area (AFTA) is a trade bloc agnent by the Association of Southeast Asian
Nations supporting local manufacturing in all ASEAMuntries. AFTA is composed of the ten
countries of ASEAN. See, e.g., John S. Wilson & jBemin Taylor, Deeper Integration in ASEAN:
Why Transport and Technology Matter for Trade,"dedacilitation Reform Issue Brief, The World
Bank. 2008.

%6 TRIPs Amendment, art. 31bis(3).

%7 The TRIPs Agreement distinguishes between deiregopnd least developed countries. This Article
uses "less developed countries" to denote bothldgwng and least developed countries. When
referring to the TRIPs Agreement, however, thisicdtreturns to the terms "developing countries”
and "least developed countries."

38 See Peter K. Yu, The International Enclosure Maset, 82 Ind. L.J. 827, 848 (2007).

39 See Frederick M. Abbott & Jerome H. Reichman, Doéa Round's Public Health Legacy: Strategies
for the Production and Diffusion of Patented Mewls Under the Amended TRIPS Provisions, 10 J.
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procurement system&® and patent pools and institutions, while facilitgttechnical
cooperation within the regioti*

Unfortunately, because article 31bis specificalgguires that Least Developed
Countries make up at least half of the membershipng beneficiary regional trade
agreement, the provision would benefit only a ledinumber of developing countries,
predominantly those in Sub-Saharan Afri€a.By referring solely to the LDCs
classification, the other LBPs countries, such #&hkiw Asia, the Caribbean, or South
America, are once again ignored.

An important example of non-LDC LBPs is presentbédough the Andean Pact
countries, referring to five South American devahgpcountries, namely Venezuela,
Ecuador, Peru, Colombia and Bolivia, as well asd¢hwther Latin American countries,
namely Chile, Mexicd’® and Cub&’* Like LDCs, these developing countries often
have made a call for solidarity against the effbgtgshe developed world and the United
States to press Andean Pact governments into agattither amendments to protect
intellectual property rights in Latin Ameri¢& These non-LDCs countries, labeled
herein as LBPs, have similarly implemented charngedbeir patent laws as a result of
pressure from the United Stafé8.

To be sure, foreign trade laws in contexts othant@RIPS’ often waive and grant
various regional national organizations affirmata&ion-tailored policies, as granted
by the General Council of the World Trade Orgarnimat’’ Recent examples of
waivers include the EC/France Trading Arrangemevits Morocco®’® the United
States' Caribbean Basin Economic Recovery Act (CBEY the Canadian Tariff

INT'L ECON. L. 921, 973-77 (2007) (discussing thetemtial benefits of pooled procurement
strategies and the establishment of regional phagatical supply centers).

370 See Sisule F. Musungu et al., Utilizing TRIPSxi#idities for Public Health Protection Through
South-South Regional Framework, XV-XVi (2004),  weaomuthcentre.org/index2.php
?option=com_docmané&task=doc_view&gid=9&Itemid=68\acating the establishment of "regional
procurement systems where they would jointly condandering through an entity acting on their
behalf and a central purchasing agency managingptivehases on behalf of all the member
countries"); see also id. at 70-73 (discussingomgji procurement systems).

"1 See TRIPs Amendment, art. 31bis annex P 5.

372 See id. art. 31bis(3) (requiring that “at leaalf kof the current membership of [the regional &ad
agreement] is made up of countries presently ottited Nations list of least developed countries")

373 Mexico, however, is certainly bound by the No#tmerican Free Trade Agreement (NAFTA). See,
North American Free Trade Agreement, Dec. 17, 182 |.L.M. 289, 670 (1993). Under such
agreement, Mexico specifically undertook to protdiRs under the stringent standards defined in
chapter 17 of the agreement.

374 See, e.g., Cuba backs Brazil in AIDS drug patemt, (March 12, 2001) Marketletter Publications
Ltd.

35 See, e.g., ANDEAN PACT CALL TO FIGHT US IPR PRESEE (July 5, 1993), Marketletter
Publications Ltd. (UK)

378 For the Pan-South American stand, see CILFAatlbth Assembly of the umbrella organization for
Latin American pharmaceutical industries, ALIFAR Bariloche, Argentina. See, e.g., North and
South Americans Against Patents, May 30 1994, 198¢ketletter Publications Ltd. (UK).

377 Article 1X:3 to the WTO Agreement states thatlsentities may use a notice of planned procurement
or a notice regarding a qualification system agaitation to participate in the deliberations hare

378 On which decisions were taken at the 4th MinistetMeeting; see WT/MIN(01)/15 and
WT/MIN(01)/16.

379 |d
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Treatment for Commonwealth Caribbean Countries (B&RN),%*° the United States'
Andean Trade Preference Act, and the ACP-EC PatireAgreement®’

This narrow interpretation of the 31(bis)(3) Hongortl§ Declaration provision,
interpreted to include solely LDCs, in fact remaicisallenged within the WTO'’s
pharmaceutical bargaining game. While the Eurogeéammunities ihsisted that the
[provision] should be limited to what is effectiyedub-Saharan Africa other LBPs
hold a much broader interpretatitfi.Although these countries may be less poor than
the group of LDCs, these remaining LBPs arguablydnt® be included in the 31bis
arrangement, as under the TRIPS regime they axede remarkably little bargaining
power vis-a-vis technology-manufacturing MNEs aokfgn governments alike.

The holdout effect by the United States toward kalgaining LBPs as one was
evidently observed in numerous international tremlends. The Doha rules of 2001
notably allowed LBPs to break patents to import,did not authorize them to override
patents for the purposes of export to countrigseied. In December of 2002 in Geneva,
although 143 of the WT® 144 members agreed on a solution, the lone hildos
United States, obstructed the agreemi&h#merican negotiators lobbied to limit
covered medicines to those for HIV/AIDS, malariahdrculosis, and a few additional
diseases that primarily affect Africa. Other LBRs, it were, jointly sought a more
flexible approach on access to medicines that walilmlv nations to protect public
health as they see fit* As a result, no agreement was reached by closigeafalks®®°
As a result, there perhaps could be a need to teiaxigid LDCs-oriented trade rule by
allowing other LBPs to obtain essential medicines more affordable cost®

Secondly, low inside option cost considerationsainior LBPs, as there have been
only a few reported initiatives on South-South teslbgy transfer with reference to
most LBPs aliké®’ This fact again contributes to the low bargainipower of

countries other than LDCs that belong to the LBRegary. Certainly MBPs such as
China and India already possessed a manufactuaimgcdy and therefore are perceived

380 Id

381|d.

%82 Frederick M. Abbott & Jerome H. Reichman, The Bdtound's Public Health Legacy: Strategies for
the Production and Diffusion of Patented Medicitlsler the Amended TRIPS Provisions, 10 J.
INT'L ECON. L. 921, 973-77 (2007), at 945.

33 See, Jeffrey Sparshott, U.S. Refusal Thwarts WOrQg-Patent Talks; Bush Seeks Supporters of
Interim Plan to Ease Enforcement for Poor Natiddash. Times, Dec. 25, 2002, at C10.

%4 See, Editorial, A Global Medicine Deal, N.Y. Tisyean. 5, 2003.

35 After the fiasco in Geneva, the Bush administratim balance, pledged not to bring trade pressure
against countries that export cheap drugs for HIB& and other resource-poor country epidemic
diseasedd.

%% This article describes only the positive theoryafgaining, and does not focus on possible novmati
ramifications.

%7 Joan Rovira, Creating and Promoting Domestic DMignufacturing Capacities: A Solution for
Developing Countries, in Negotiating Health: Inéetiual Property and Access to medicines, at 227, at
235. There are, however, a few examples for sootiihstrade worth mentioning. To illustrate,
Thailand offered to help Ghana and Zimbabwe to gt factories to produce HIV/AIDS
antiretrovirals. Id. Brazil, in comparison, offered cooperation agreement, including technology
transfer, to developing countries for the produttaf generic ARV drugs. Ellen 't Hoen, TRIPS,
Pharmaceutical Patents, and Access to EssentiaktMed: A Long Way from Seattle to Doha, 3 Chi.
J. Intl L. 27, 32 (2002), at 32.
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to remain outside the scope of this limited LBPeghiming power narrativé® Article

66 of the TRIPs Agreement, in particular, requitks/eloped countries to provide
incentives for their businesses and institutionshédp create & sound and viable
technological basein Least Developed Countries, realistically refey to other LBPs,
by promoting and encouraging transfer of technaf§gyHowever, it is unclear how
these LBPs could enforce article 66, even withdabsistance of the mandatory WTO
dispute settlement process. Likewise, even thohgiibha Declaration is full of verbal
commitments and plans for capacity building, itsigent about how to fund the
ambitious technical assistance prografisturthermore, its legal nature as a ‘work
program' is particularly vagu®&® further undermining LBPs' inside option. With létt
LBP bargaining power, it was only natural that deped countries, MBPs and HBPs
with ARV manufacturing capabilities eventually ségl technology transfer agreements
with the few LBPs that wished to manufacture garselbcally®** LBPs' inside option
value further diminish as a result.

The disparity between MBPs and HBPs on the one ,hamdl LBPs on the other, was
also apparently perceived during the discussiosobftions to implementing paragraph
6 of the Doha Declaration. There, some LBPs undeesicthe importance of building
local manufacturing capacify’® Their demands eventually created tension towards
HBPs and MBPs alike. The African Group strived &or explicit agreement proposing
the solution of building domestic manufacturing @atence’® HBPs and MBPs, like
Brazil and India, for their part, already had mawifiring know-how and consequently
believed otherwisé?

LBPs bear low inside option value in the Tier-1daan for a third and additional reason
deriving from the fact that changes in patent lawsMBPs with manufacturing
capacity, such as India, further undermined LBRside option. LBPs heavily depend
on drug imports from MBPE® Although LDCs are not obliged under the WTO rules
enshrined in the 2001 Doha Declaration to granemfiorce pharmaceutical product
patents until at least 2016, other developing aemisaw this transition period end in
January 2005. This list includes countries witmgigant manufacturing capacity, such
as India, a major source of WHO prequalified gené&iVs. They were required to
introduce new pharmaceutical patent legislatioronder to comply with WTO rules.
This requirement may be viewed to create fundanhdydegaining implications for
LBPs. Nonetheless, as long as the present LBR® prisis is unresolved it is unclear

38 Council for Trade-Related Aspects of Intellect@abp. Rights, Communication from Kenya, the
Coordinator of the African Group, Elements of adgaaph 6 Solution, IP/C/W/389, P 15(a) (Nov. 14,
2002).

39 TRIPs Agreement, art. 66(2).

39 Sungjoon Cho, A Bridge Too Far: The Fall of th#HFWTO Ministerial Conference in Cancun and

so1 the Future of Trade Constitution, 7 J. Int'l Ecbn219 (2004), at 226 (emphasis omitted).
Id.

392 gee, e.g., UNAIDS, 2004, Report on the Global &IEpidemic, 10, 104.

393 See Frederick M. Abbott, The WTO Medicines Damisi World Pharmaceutical Trade and the
Protection of Public Health, 99 AM. J. INT'L L. 31334 (2005).

394 Council for Trade-Related Aspects of Intellect@abp. Rights, Communication from Kenya, the
Coordinator of the African Group, Elements of adgaaph 6 Solution, IP/C/W/389, P 15(a) (Nov. 14,
2002).

395 |d

39% Médecins Sans Frontiéres, Untangling the WebriceRReductions: A Pricing Guide for the Purchase
of ARVs for Developing Countries (2007),"1@dition, at 7.
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how these recent or newer drugs may be made alagalsustainable and affordable

prices for LBPs, further undermining their insiggtion value®’

On the Tier-2 bargain level, further evidence foe verall demise of LBPs' inside
option may be found. Under the current bargainiitgason, access to life-saving
medicines, in particular, for the LBPs truly depgmuh the goodwill of MNEs towards
LBPs in tandem. MNEs voluntarily offer their moss@bunted prices to LBPs including
non-LDC LBPs. However, MNEs have little or no ecoical incentive to do s&? In
reality, many LBPs' endemic diseases could be ptedeor treated with vaccines or
pharmaceuticals that are not accessible to thelagi@os in most LBPs. To illustrate,
almost 18 million people, mostly in LBPs stretchiingm Africa to Central or South
America, are infected with river blindness (onchowesis) which is curable by
administering a single oral dose of Ivermectindéaaame B Mectizan) per yeAr.
Moreover, isoniazid and co-trimoxazloe prophylaxagainst tuberculosi® and
pneumonia, respectively, are highly effective lnat @rely available to poor people in
many LBPs outside sub-African LDC%.Interventions for these and many other LBPs-
based diseases may be more cost effective and dgdai risk than for the most
expensive HIV therapies emphatically underminingirthbargaining power within
TRIPS.

c) Market Power

Most LBPs alike have little or no market power irhem bargaining with MNEs
directly. To start, with regard to Tier-1 bargaiginvith the developed world, and
particularly the United States, most if not all L8Rare regulation-takers. The
preferential edge for LBPs, and originally NICsvesl — that was built into the GATT
(1947), GATT-Part IV (1965), and various GATT (19Todes, such as the Subsidies
Code — has not been put into practice effectiveyy United States presidential
administrations and trade authoritié$ A double standard that at least favors LDCs is
implicit in these arrangemert¥ Political developments diminished the authority of
existing international bodies in this area — sushtlze World Intellectual Property
Organization (WIPO) and the United Nations Econgm&ocial and Cultural
Organization (UNESCO) — while at the same time mststently dismissing GATT's
basic purposes and premié&sin the post-World War Il era, the United States an
United Kingdom as key players in early GATT roundse to their collective sense of
responsibility for newly liberated colonies and ibaAmerican nations, traded non-
reciprocal leeway for more subsidies, protectioniand multiple exchange rates to less

397 |d

398 |d

39 The Carter Center, River Blindness Program (2082lilable at:

http://www.cartercenter.org/healthprograms/showag?programlD=2&submenu=healthprograms.

400 Rajesh Gupta et al, Responding to Market Failirdsiberculosis Control, 293 Science 1049 (2001).

401 See, Karen Zwi et al., Cheaper Antiretroviral§teat AIDS in South Africa: They Are At Their Most
Cost Effective in Preventing Mother to Child Trarission, 320 Brit. Med. J. 1551 (2000).

402 william A. Lovett, Colloquium: Current World TradAgenda: GATT, Regionalism, and Unresolved
Asymmetry Problems, 62 Fordham L. Rev. 2001 (19842006.

403 william A. Lovett, Colloquium: Current World TradAgenda: GATT, Regionalism, and Unresolved
Asymmetry Problems, 62 Fordham L. Rev. 2001 (19842002.

404 See, e.g., Jerome H. Reichman, The TRIPS Compofi¢he GATT's Uruguay Round: Comparative
Prospects for Intellectual Property Owners in aedrated World Market, 4 Fordham Intell. Prop.
Media & Ent. L.J. 171 (1993).
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developed countri€€® The basic theme of providing unconditional mosefad-
nation treatment under Article 1l strongly favortéee interests of weaker and smaller
trading nations, such as LBPs and most Nf€&oday, however, LDCs continue to
face substantial asymmetries rooted in the GA¥Tyneven economic development
through the IMF'® regional discrimination, and divergent industrailicies in the
WTO. Whenever LBPs fail to comply with the Unitethts-led policy concerning the
issuing of compulsory licensing, American MNEs dygoressure their government to
issue economic sanctions towards all LBPs &ffRe.

LBPs also have virtually no market power in Tieb&rgaining with MNEs. In that
sense, LBPs are also price-takBfsThe primary explanation for this phenomenon is
that LBP pharmaceutical consumer markets tend tsrball*'! Over the past two
decades, a substantial amount of literature coefirempirically the importance of host
country market size — which LBPs typically lack e- attract FDI*? In fact, most

405 william A. Lovett, Colloquium: Current World TradAgenda: GATT, Regionalism, and Unresolved
Asymmetry Problems, 62 Fordham L. Rev. 2001 (19842005, at 2005 & Fn. 12.
0% See William A. Lovett, Rethinking U.S. Industrititade Policy in the Post-Cold War Era, 1 Tul.fJ. o
Int'l & Comp. L. 135, 135-83 (1993); The asymmeprpblem also has been analyzed extensively in
William A. Lovett, World Trade Rivalry: Trade Equiand Competing Industrial Policies (1987), at
8-11, 52-53, 75-96, 105-28. GATT, however, (at faatil 1994) and United States domestic trade
law still allowed considerable leeway for sensillgjustments and offsets to foreign subsidies,
restrictions, and discounting for LDCs. See, WilligA. Lovett, Colloquium: Current World Trade
Agenda: GATT, Regionalism, and Unresolved Asymme®rpblems, 62 Fordham L. Rev. 2001
(1994), at 2006. Had the United States used its GAMT and national-law-trade remedies willingly,
thereby overcoming local interest groups and o#xagenous concerns, Lovett explains, most of the
LDCs asymmetry problem would have been resolved. Id
As Wesche observes, structural realism wouldcatei that LDCs' involvement generates significant
losses, leading them to refrain from participatimgless forced to do so. However, in GATT's
Uruguay Round, developing countries did chooseaxigpate. See, Lisa Wesche, "The Impact of
Uncertainty on Developing Countries' Decision toghtgate in Multilateral Institutions" Paper
presented at the annual meeting of the Americaiti¢&l Science Association, Boston Marriott
Copley Place, Sheraton Boston & Hynes Conventiomé2eBoston, Massachusetts, Aug 28, 2002, at
<http://www.allacademic.com/meta/p65528 index.html>
For a bibliography on the International Monetdfynd ("IMF"), the International Bank for
Reconstruction and Development (later the Worldkaand the General Agreement on Tariffs and
Trade ("GATT"), see William A. Lovett, World TradRivalry: Trade Equity and Competing
Industrial Policies 38-40 (1987).
See, generally also, G. Richard Shell, Trade li®gaand International Relations Theory: An
Analysis of the World Trade Organization, 44 Dukd.L829, 843-44 (1995) (describing the three
statutory mechanisms of the Trade Act of 1974,masraled, used by the US industry to pressure the
US government to issue trade sanctions on LDCs dawtloping countries at large, referring to
section 301, 'Super 301," and 'Special 301); see Jgdish Bhagwati, Aggressive Unilateralism: An
Overview, in Aggressive Unilateralism: America'sl3Drade Policy and the World Trading System 1
(Jagdish Bhagwati & Hugh T. Patrick eds., 1990).
'Price-takers' is a financial term that relatestlividuals who respond to rates and prices tingas
though prices have no influence on them. See, EiahrDictionary (For: Price takers), at:
http://www.anz.com/edna/dictionary.asp?action=cot&ieontent=price_takersmakers.
Source: Intercontinental Marketing Services (IMByp pharmaceutical markets worldwide, 2007.
Available at
http://www.imshealthcanada.com/vgn/images/portald000873/8/42/79016672Trends16_En 07C
ORR.pdf (the pharmaceutical markets of North Aner@ond Europe account for over 80% of drug
sales worldwide).
412 Douglas Lippoldt, Intellectual Property RightshaPmaceuticals and Foreign Direct Investment,
Policy Brief, Groupe d’Economie Mondiale de SciencBo (November 2006). Available at:
http://www.gem.sciences-po.fr/content/publicatigaiflippoldt IPRs_Pharma_FDI1106.pdf.
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pharmaceutical FDI flows to the developed worldmNICs*** Pharmaceutical MNEs
derive their above-average profitability from th@ntnuous release of new drugs. The
global market is estimated at approximately USD (5dlion, and the leading 12
companies — all of which are headquartered in dg@esl countries — account for
approximately 45% of total salé¥'

In conclusion, there are three central explanation&BPs' low bargaining power. The
first of the three relates to the fact that LBPseféow outside option payoffs, both due
to static and dynamic inefficiencies. Concretel3Ps increasingly face difficulties in
accessing generics produced in India and Chinaitidddlly, LBP markets provide
implied incentives for drug innovation over negégttdiseases, particularly in India,
which is currently their main supplier. The secoegplanation for LBPS’ low
bargaining power involves their limited inside apis based on three factors: the
existence of a disturbing institutional constramthe TRIPS Hong Kong Declaration
that discriminate against non-LDC LBPs; the limitaslailability of South-South
technology transfers; and the fact that changgmiant laws in countries such as India
further undermine LBPs’ inside option. Finally, thew bargaining power over
compulsory licenses by LBPs is mainly a functiorthe fact that these countries have
very little, if any, market power in price and régfion negotiations with MNEs and
their home governments. That is, when it comesargdining over international patent
regulation and international prices of patenteddgod_BPs are by and large both
regulation-takers and price-takers.

413
Id.

414 F6rum de Competitividade da Cadeia Produtiva Bafutica 2003-2006: O Desafio de Prosseguir,
joint publication of the Minister of Health and tiMinister of Development, Industry and Foreign
Trade, Brasilia, DF, 2007 (hereinafter, “Férum deretitividade”) at 13.
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V.
SUMMARY AND CONCLUSIONS

This article puts forth a positive theory of bargag power based on an empirical
narrative of what is depicted herein as the pos®©@Margaining situation. The typology
presented is rendered possible by the demise opted&VTO bargaining models of
MNEs-host developing country relations developedhi® 1970s and 1984% During
the post-WTO era these models have lost their egpbay power, a phenomenon that is
particularly evident in negotiations between depelg and developed countries over
access by the former to medicines produced or dpedlin the latter. Numerous policy
considerations ensue from this article’s analysis.

For a start, lack of innovation carries paradoxioaplications for certain developing
countries in bargaining over TRIPS policies. A plgen based on two-tiered and multi-
party negotiations arguably stresses the spediztgn of NICs in this regard. NICs
differ from other developing countries in that thpgssess sizeable and desirable
markets, often coupled with an industrial capattproduce generics. In particular, one
can observe a paradoxical effect of innovation withnovative NICs, which weakens,
rather than boosts, bargaining power over the maispof issuing compulsory licenses.
This notion explains why non-innovative NICs aredeled as HPBs to denote their
higher levels of bargaining power, whereas innaeatNICs are modeled as MBPs
indicating medium levels of bargaining power. THigiamic is particularly relevant to
the case of compulsory licenses, which serveseag/tinking example here.

Furthermore, in highlighting certain specificitiesthin NICs, the positive bargaining
theory developed herein deemphasizes the pracetavance of the LDC carve-out
contained in the TRIPS Agreement. It does so bysiceming all non-NICs as low-
bargaining power countries, or LBPs. Under the texgsstate of affairs, access to
medicines by the majority of developing countriespehds on the goodwill — or
perhaps, reputational concerns — of the pharmazuidustry. The industry, however,
bears little economic incentives to promote acaesisese countries-°

A third ramification, as shown above, flows fromethrgument that the Tier-1 inter-
governmental bargaining level entails a reversiiistitutional favoritism towards
LDCs. It thus may be argued that this bargainirigasion discriminates against the
remaining LBPs, particularly within the 2005 Hongng declaration. In attempting to
facilitate the supply of essential medicines to ntdas with insufficient or no
manufacturing capacity, as is the case for mostd,Bife proposed article 31bis(3) to
the TRIPS Agreement creates a special arrangeno¢iinty for affected countries, but
also for those belonging to a regional trade ages#m however the implied reference
is only to the African one¥’ These LBPs now include numerous Central and South
America, Lower Asia or even poor Eastern Europeanntries. Specifically, these

415 Ravi Ramamurti, The Obsolescing 'Bargaining M@I&NC-Host Developing Country Relations
Revisited, Journal of International Business Steidifol. 32, No. 1 (1st Qtr., 2001), pp. 23-39 (¢als
noting that empirical tests using data from the@9@nd before confirmed the explanatory power of
these models).

1% Médecins Sans Frontiéres, Untangling the WebrioeFReductions: A Pricing Guide for the Purchase
of ARVs for Developing Countries (2007),"1@dition, at 9.

“7 TRIPs Amendment, art. 31bis(3).

66



TOWARDS AN INTELLECTUAL PROPERTY BARGAINING THEORY
- Work in progress. Please do not cite or use witltbetauthors’ permission -

regional agreements presently consist of the Soutli@mmon Market in Latin
America (MERCOSUR), the Common Market for Eastemd aSouthern Africa
(COMESA), and the ASEAN Free Trade Area (AFTA).

Instead, the Hong Kong declaration should havenaltbthe large group of LBFS to

aggregate their markets to generate the purchagower needed to make the
development of an indigenous pharmaceutical inglutractive®™® It also should have
paved the way for the development of regional supgénters?® procurement
systems$'?* and patent pools and institutions, while simultarsy facilitating technical

cooperation within the regiol¥ If ratified, the new article 31bis of the TRIPs
Agreement will allow countries with little or no mafacturing capacity to import

generic versions of on-patent pharmaceutitals.

Beyond these three policy ramifications, it must rmged that there exist several
constraints on this article’s model. Firstly, anegnettably, by virtue of being a
situational model, it does not — and cannot — ceftee long-run dynamic efficiency
implications of the post-WTO regime. While the deped countries' emphasis on the
protection of intellectual property rights has bdwavily criticized as a “beggar thy
neighbor' approach** the TRIPS Agreement could be read to reflect dicsta
economics efficiency of the structure of intelleadtyproperty, and particularly patent
law. This article, therefore, does not address kdretor how — the TRIPS Agreement
could be read for long-run efficiency, thereby wilog adjustments in national
intellectual property regimes designed to refleogirt specific innovative growth

dynamics**® An explanation for the present model's short-riotus lies within

innovation theory. All things being equal, pateraffect efficiency by spurring

innovation while generating a deadweight loss. Wéanore, it is well understood that

“1% The TRIPs Agreement distinguishes between deiredopnd least developed countries. This Article
uses "less developed countries" to denote bothldgwng and least developed countries. When
referring to the TRIPs Agreement, however, thisicdtreturns to the terms "developing countries"
and "least developed countries."

419 See Peter K. Yu, The International Enclosure Moset, 82 Ind. L.J. 827, 848 (2007).

420 See Frederick M. Abbott & Jerome H. Reichman, Dbéa Round's Public Health Legacy: Strategies
for the Production and Diffusion of Patented Meaks Under the Amended TRIPS Provisions, 10 J.
INT'L ECON. L. 921, 973-77 (2007) (discussing thetgmtial benefits of pooled procurement
strategies and the establishment of regional phegatical supply centres).

421 See Sisule F. Musungu et al., Utilizing TRIPSxiBiities for Public Health Protection Through
South-South Regional Framework, XV-XVi (2004),  wewmuthcentre.org/index2.php
?option=com_docmané&task=doc_view&gid=9&Itemid=68.

422 See TRIPs Amendment, art. 31bis annex P 5.

423 Although the initial deadline for ratification waDecember 1, 2007, the deadline has been extended
by two years. Wiliam New, TRIPS Council Extendsaite Amendment; Targets Poor Nations'
Needs, INTELL. PROP. WATCH, Oct. 23, 2007, www.igteh.org/weblog/index.php?p=798.

424 Frederick M. Abbott, The Enduring Enigma of TRIRsChallenge for the World Economic System,
1 J. Int'l Econ. L. 497 (1998)

4% There is noticeably important evidence suggestiag-at least in the United States--patent rightar o
research opportunities have begun to hinder longefficiency by chilling innovation. See, e.g.,
Rebecca S. Eisenberg, 'Bargaining over the Tramdf@roprietary Research Tools: Is This Market
Failing or Emerging?', in Rochelle Dreyfuss, Dian&Zimmerman, and Harry First (eds), Expanding
the Boundaries of Intellectual Property: Innovatfalicy for the Knowledge Society (2001); Carlos
M. Correa, 'Internationalization of the Patent 8ystand New Technologies'’, 20 Wis. Int'l L.J. (2002)
523, 528.
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the first effect is positive and dynamic, while teecond is negative and stdfic.
TRIPS, on the other hand, hinders the ability digymakers to choose a protection
level that strikes the right balance between theadyic efficiency gain and the static
efficiency loss. This is particularly so given tiievelopmental inequality among HBPs,
MBPs and LBPs, which is demonstrably relevant.

It may be contended, based on the present postivgel, that strong protection for

intellectual property rights may have significardgative allocative consequences in
developing countries without contributing to — aimd fact even impeding — their

technological developmeft! Thus, the HBP-MBP-LBP underlying developmental
inequality shifts the balance between static andadyc efficiencies, such that short-
term access and affordability to innovative-baseddg takes priority over long-term

innovation policy goals where necess&fin that sense, the gain in dynamic efficiency
from the greater innovative activity derived fromtellectual property protection only

unevenly balances out the losses from static wieficy. This is true both for the

undersupply of health care, for example, and feruhderproduction of the goods, as
pharmaceuticals, protected by the paféhtThe article's model thus leaves TRIPS'
lawmakers to achieve merely a contextual polichafncing minimum standards with

flexibilities in the short-run, among HBPs and LBRs non-innovative developing

countries, and among MBPs as wef.

This article's modest static innovative hypothésislso acutely relevant to the on-going
debate in the United States about the merits oBtgh-Dole Act!*! This seminal act
allows recipients of government funding to tak&ettb inventions developed with that
funding and its purported consequences since tfeiaceptiori>? The adoption of the
Act in non-innovative developing countries, namelgPs and LBPs, however, could
lead to an increased focus on commercializing teldgy directed toward the local
needs of developing countries. Regrettably, theilresf equal enactment of such
legislation in these developing countries may pronkkely to have the same purported
dynamic innovative impact on a similar scale tottkdich the Bayh-Dole Act
supposedly had in the United Stat&s.

426 Joseph E. Stiglitz, Knowledge as a Global Publimo in Global Public Goods: International
Cooperation in The 21st Century 308 (Inge Kaulleeds., 1999); Gideon Parchomovsky & Peter
Siegelman, Towards an Integrated Theory of IntalidProperty, 88 Va. L. Rev. 1455 (2002).

427 Ccarlos M. Correa, Managing the Provision of Knayge: The Design of Intellectual Property Laws,
in Providing Global Public Goods: Managing Globatian 414 (Inge Kaul et al. eds., 2003).

428 Joseph E. Stiglitz, Knowledge as a Global Publiso in Global Public Goods: International

Cooperation in the 21st Century 308 (Inge Kaul e¢ds., 1999).

Id. at 311 (emphasis in original).

430 Compare: Chamas Cl, SM Paulino de Carvalho & SeS#lilho, Current Issues of intellectual
property Management in Health and Agriculture im8F 12, in Intellectual Property Management in
Health and Agricultural Innovation: A Handbook oE® Practices (Anatole Krattiger, et al. eds.,
2007).

“31 Bayh-Dole University and Small Business Patenc@dares Act, Pub. L. No. 96-517, 94 Stat. 3015
(1980) (codified as amended at 35 U.S.C. §8§ 200¢20Q0)). See also, 35 U.S.C. § 200 (identifying
the statute's policy and objective).

32 sara Boettiger & Alan Bennett, The Bayh-Dole Aatplications for Developing Countries, 46 IDEA
261 (2006); Michael S. Mireles, The Bayh-Dole Addalncentives for the Commercialization of
Government-Funded Invention in Developing Counfri@gsUMKC L. Rev. 525 (2007).

433 South Africa, Malaysia, and the Philippines arasidering or have adopted legislation similar te th
Bayh-Dole Act. See Chris Bull, Managing Intelledt#sssets at Universities: The South African
Government is Considering the Introduction of L&gien Similar to the US Bayh-Dole Act
Governing intellectual property Arising from Unigdly R&D, Managing Intell. Prop., Apr. 1, 2005,
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