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ABSTRACT OF THE DISSERTATION

Orphans’ Property and the Judicial Treasury in Medieval Islam

by

Evan McKibbin Metzger
Doctor of Philosophy in Islamic Studies
University of California, Los Angeles, 2023

Professor Khaled M. Abou El Fadl, Chair

This is a history of Muslim legal institutions dedicated to preserving and investing the property
of orphans in Egypt and Syria in the Islamic Middle Period. These institutions coalesced into
centralized treasuries under the control of the judiciary in Cairo and Damascus and accumulated
enough resources to fund large-scale military campaigns. In Cairo, this institution was known as
the mida * al-hukm; in Damascus, it was called the diwan al-aytam or makhzan al-aytam.
Orphans’ property rights were the subject of legislation since the Ancient Period in the Near East
and a significant topic in both the Qur’an and early Arabic poetry. Although the emergence of
Islamic legal texts played a central role in the creation of legal practices for preserving and
investing orphans’ property studied in this dissertation, an analysis of Arabic chronicles and

prosopography indicates that the creation and perpetuation of the judicial treasuries in Cairo and



Damascus was a product of the efforts of both political rulers and Muslim jurists and judges. The
eventual decline in the fortunes of these institutions in the early 15" century A.D. was due to the
combination of the economic woes of the Mamluk Sultanate and the adoption of alternative,
diffuse methods of preserving and investing orphans’ property. These alternative methods relied
less on the centralized political power of the state but, rather, on networks of trust and
authoritative fixed-texts of law. The employment of decentralized legal practices was facilitated
by the increasing authority of particular legal texts favored by the legal school (madhhab). A
study of Shafi‘1 legal commentaries on some of the most important texts of positive law (furi ‘)
shows that Muslim jurists in the Mamluk Period nevertheless continued to authorize divergent
legal opinions within chapters on Aajr, which is the chapter that that most explicitly discusses
orphans and their property. Thus, gradual change and innovation was countenanced within the
framework of a relatively stable set of widely-recognized rules regarding the preservation and

investment of orphans’ property.
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Introduction

For much of the Islamic Middle Period in Cairo and Damascus, reputable people in good
standing could acquire a loan on interest from an institution that strikes the modern human being
as rather curious.! For this institution’s formal purpose was not, as a matter of fact, to provide
loans but to preserve the property rights of orphans along with a smaller category of individuals
known as the “absent people” (al-ghuyyab)—i.e., people who were not present to claim their
property. In Cairo, it was called the Miida * al-hukm (literally “the depository of the law” or “the
depository of the court,” but I will refer to it throughout this dissertation as “the Judicial
Treasury”); in Damascus, the diwan al-aytam (the Orphans’ Bureau) or the makhzan al-aytam
(the Orphans’ Treasury). One would be excused for assuming that an institution established for
such a noble purpose might have a primarily charitable function. In fact, as this dissertation will
show, these institutions were established to protect the rights of propertied orphans and provided
an important source of funds in times of need—even funding military campaigns.

This phenomenon of accumulating and reinvesting orphans’ property was not limited to
Cairo and Damascus. There were likely similar institutions in other cities. In chapter Five, for
example, | document the existence of similar legal institutions in Upper Egypt and in Baghdad.
But beyond these centralized institutions, judges and their trustees—referred to as umana’ al-

hukm (singular: amin al-hukm) in the sources—supervised orphans’ property in a more diffuse

! The Islamic Middle Period is periodization introduced to Islamic Studies by Marshall Hodgson in order
to conceptualize the historical period between 945-1500. It is separated into a Earlier Middle Period (945-
1250) and a Later Middle Period (1250-1500). This period is characterized by the waning-and eventual
disappearance-of a strong central caliphate, the emergence of smaller, regional powers, the Islamicization
of much of the Near East, and a high culture shared by elites and litterateurs, despite certain region
differences, throughout the Nile-to-Oxus region. See Marshall Hodgson, The Venture of Islam Volume 2:
The Expansion of Islam in the Middle Periods (Chicago: University of Chicago Press, 1977), 3-11.



manner. Even in Cairo and Damascus the centralized institutions for preserving orphans’
property existed alongside a network of individuals who were involved in distributing,
preserving and investing orphans’ property, as will be seen in Chapters Four and Five.

The purpose of this study is twofold. Its primary goal is to provide an empirical study of
the emergence of these institutions in Islamic history and their eventual decline in the 15"
century. Although most of the information about these institutions arrives to us from sources
produced during the Mamluk Period (1250-1517), and these sources are explored in detail in
Chapters Four and Five, these institutions were neither the original creations of the sultans,
scholars or judges of the Mamliik Period nor where they perceived as such by contemporaries of
the period. Rather, the judiciary’s supervision of orphans’ property was seen as a fundamental
part of the judge’s practice of the law at this time. For this reason, Chapter Three details the
expansion of the judiciary’s control over orphans’ property starting in the 2"%/8" century as this
history created a precedent for the institutional arrangements in the Mamlik Period.

The second purpose of this study is to understand the relationship between these practices
of supervising and investing orphans’ property to Muslim jurists’ understanding of divine law, or
Shari‘a, as expressed in the textual tradition known as figh. These practices, | argue throughout
the dissertation, can be seen as an attempt to uphold the rights and duties towards orphans
elaborated by Muslim jurists in figh. As will be seen in Chapter Four, accusations of mishandling
orphans’ property were seen as a serious violation of the law. Moreover, Muslim jurists in the
Middle Period transmitted a legal maxim (ga ‘ida) that stated that leaders of the community
should act in regards to the wealth entrusted to them in the same way that a guardian acts

towards the orphan in his care. For example, in the book of legal maxims composed by the



Shafi‘1 legal scholar and judge, ‘Izz al-Din Ibn ‘Abd al-Salam al-Sulami (d. 660/1262), one
reads:

“The leaders (wulat) and their deputies are to only take actions...according to what is of more
benefit to whoever is under their jurisdiction, thereby preventing harm and corruption and
bringing benefit and guidance.”

According to Ibn ‘Abd al-Salam, the textual basis for this rule is the Qur’anic verse, “And do not
approach the orphan’s property except in a way that is best until he reaches maturity.” Thus, he
states, “If that is the case for the rights of the orphans, then a fortiori, it must be valid for the
rights of all Muslims in regards to how the imams use general funds.” This model for the
legitimate use of state funds was employed at times by jurists during the Mamlik Period to
challenge appropriations of property by the sultan that they deemed illegitimate. For instance, the
Hanaft legal scholar Kamal al-Din Ibn Humam (d. 1457 A.D.) argued that the Mamliik state’s
practice of controlling most agricultural land and selling it to private individuals was a violation
of this maxim.® Similarly, the Shafi‘T legal scholar and Chief Judge ‘Alam al-Din al-Bulgini (d.
868/1465), one of whose texts is studied in Chapter Six, argued in a council convened to review
Sultan Barsbay’s purchase of land from the state treasury (bayt al-mal) that such a purchase is
invalid because “the ruler in regards to his people is in the position of a guardian to his orphan’s

property.”* Thus, the property rights of orphans were a grave legal matter and the guardian’s

% Ibn ‘Abd al-Salam, Qawa ‘id al-Ahkam fi Islah al-Anam, vol. 2 (Jadda: Dar al-Qalam, 2000), 158.

® “It is not permissible for the Imam to buy or sell anything from the Treasury, because responsibility for
caring for Muslims’ money is like the responsibility of an orphan’s guardian. He is not allowed to sell
from (his ward’s) property except in times of greatest need and there being no other way to support him,’
Bethany Walker, “Popular Responses to Mamliik Fiscal Reforms in Syria,” Bulletin d’Etudes Orientales
58 (2009), 67.

B

4 Shihab al-Din Ahmad Ibn Hajar, Inba’ al-ghumr bi-abna’ al- ‘umr, ed. Hasan Habashi (Cairo:
Lajnat Ihya’ al-Turath al-Islami, 1969), 3/478.



protection of those rights was seen as a model for good governance. It seems reasonable,
therefore, that the judges and administrators tasked with supervising orphans’ property grounded
their practice in the legal norms developed in figh. This dissertation will substantiate this
assumption by tracing the emergence of orphanhood as a legal attribute starting with the Qur’an
and early Muslim jurists’ development of the concept of legal interdiction (kajr) in order to
conceptualize the authority of guardians and judges over the property of orphans. | argue that
these legal concepts were important steps towards the creation of a legal discourse that jurists

and judges employed to justify their control of orphans’ property.

Modern scholars of Islamic law have tended to leave aside the question of the
relationship between legal practice and the study of the figh in premodern Muslim societies. In
part, this is due to the paucity of archival and court records prior to 16" century Ottoman
practice. Yet, over forty years ago, Abraham Udovitch revealed the salience of figh to
commercial practice by relying almost exclusively on legal manuals.® Arguing directly against
Hurgronje and others who held that “all classes of the Muslim community have exhibited in
practice an indifference to the sacred law in all its fullness,” Udovitch showed that commercial
laws developed in the “formative period” (7th - the middle of the 10th centuries A.D.) continued
to provide the basic vocabulary and legal framework for commercial transactions as late as the
12th century.® Nevertheless, even Udovitch limited himself to the legal manuals of the formative

period, based on the assumption that figh failed to develop after this period. Since the publication

> Abraham Udovitch, Partnership and Profit in Medieval Islam (Princeton: Princeton University Press,
1970).

® Ibid. 256-260, quoting Snouck Hurgronje, Selected Works (Leiden: Brill, 1957), 290. For the definition
of the “formative period” in Islamic law, see Wael Hallag, The Origins and Evolution of Islamic Law
(Cambridge: Cambridge University Press, 2004), 2-3.



of Udovitch’s study, the supposed inability of Islamic law, in all its varieties and geospatial
expressions, to adapt and develop has been thoroughly challenged and disproved (much of this
literature is discussed in Chapter Six). However, the most of these studies have chosen to
examine legal texts, largely neglecting figh’s relationship to the social world and other genres of
writing produced in the post-formative period. As a result, the extent to which Islamic law
shaped legal institutions and legal practice is poorly understood in the Islamic Middle Period.
Despite this, scholars have shown in recent years that premodern Muslim legal scholars
developed a concept of the “rule of law” based on legal precedent and the moral framework
introduced by the Qur’an. For example, according to Hallaq, the Qur’an is a “structuring event”
in Islamic constitutional history which provided a moral grounding for the development of ideas
of justice and law in Muslim societies; its role in introducing the rule of law in Muslim societies
is equivalent in many regards to the role of the Magna Carta in English legal history.” Hallag,
Khaled Abou EI Fadl, and Noah Feldman have all argued that a strong commitment to the rule of
law in premodern Muslim societies emerged due to the role of the ‘ulama’ as keepers of the law
and defenders of justice and the moral order, often in direct opposition to the will of a sultan,
caliph or emir. Similarly, Intisar Rabb has argued that Muslim jurists in the formative period

elaborated a concept of “divine legislative supremacy,” which stipulates that coercion and

" Hallaq, “Quranic Magna Carta: On the Origins of the Rule of Law in Islamdom,” Magna Carta,
Religion and the Rule of Law (Cambridge: Cambridge University Press, 2015), 157-176.

8 Hallag, The Origins and Evolution of Islam Law 205; Khaled Abou El Fadl, Rebellion and Violence in
Islamic Law (Cambridge: Cambridge University Press, 2001) 23-3; Noah Feldman, The Fall and Rise of
the Islamic State, Reissue (Princeton: Princeton University Press, 2012) 21-55; Mark David Welton,
“Islam, the West, and the Rule of Law,” Pace International Law Review 19, no. 2 (2007), 169-194.



governance must be based on the rule of god and not men.® Sherman Jackson, in his study of the
Mamlik-era jurist al-Qarafi’s constitutional jurisprudence, has argued that “the very concept of
the ‘rule of law’ (for al-Qarafl) connotes the ability to countenance a plurality of equally
authoritative legal interpretations.”'° These authoritative legal interpretations, in al-Qarafi’s day,
were those endorsed by the four Sunni madhahib, or schools of law, each of which had their own
courts and judges.'* According to Mathieu Tillier, it was the autonomy of the judges, achieved in
the mid-9™ century, and the existence of “fixed-texts” of law that allowed them to insist on “a
political model that was...no less than what is now called ‘the rule of law.”>1?

This indicates that jurists and judges by the Islamic Middle Period aspired to ensure
law’s supremacy over individual whim and the tyranny of the state. It remains to be seen,
however, how judges, governors and other powerful actors created meaningful connections
within the social sphere to the texts purporting to convey and elaborate “God’s law.” Was this
merely an elusive vision, elaborated at length in formal texts of law as a purely intellectual
pursuit, or was this something that was translated into legal practice? In order provide a
preliminary answer to this question, this dissertation will seek to understand how conceptions of

orphanhood and legal interdiction developed by jurists enabled the creation of the unique legal

institutions and practices described in Chapters Three, Four and Five.

% Intisar Rabb, Doubt in Islamic Law: A History of Legal Maxims, Interpretations, and Islamic Criminal
Law (New York: Cambridge University Press, 2015), 27-28.

19 Sherman Jackson, Islamic Law and the State: The Constitutional Jurisprudence of Shihab al-Din al-
Qarafi (Leiden: Brill, 1996), 142.

1 These are discussed in Chapters Four and Six of this dissertation.

12 Mathieu Tillier, “Judicial Authority and Qadis’ Autonomy under the ‘Abbasids,” al-Masdg 26, no. 2
(2014), 131.



It is useful to introduce here a distinction made by Abou El Fadl between “juristic
discourses, Islamic law, and Muslim law” in order to clarify the purpose of the engagement of
this study with figh, especially in Chapters Two and Six. According to this distinction, Islamic
law indicates “a set of authoritative or canonical rules,” whereas Muslim juristic discourses,
while still incorporating the rules of Islamic law, “also engage in a rhetorical dynamic through
which the jurists adjudicate, advocate, protests and aspire for certain goals.”® In this dissertation,
Islamic law in this sense is not studied—no attempt is made to discover standards according to
which particular canonical rules should be applied. Muslim juristic discourses, however, are
studied in Chapters Two and Six for two different reasons. In Chapter Two, the purpose is to
understand the ways in which early Muslim jurists in the 8" and 9" centuries A.D. developed
legal concepts of orphanhood and legal interdiction. In Chapter Six, on the other hand, my goal
is to understand the extent to which Shafi‘t Muslim jurists continued to adapt the laws they
advocated for in a particular set of texts to the social circumstances of the 13"-15" centuries
A.D. Recognizing the discourse in these texts as an aspirational framing of the law is critical for
understanding the way in which these texts advocated for change—or protested against it—
within the legal tradition. Chapters Three, Four and Five (and, to some extent, Chapter Two as
well), however, are attempts to understand “Muslim law”—specific historical and social
practices of supervising, investing and accumulating orphans’ property that was engaged in by
Muslims. As documented in these chapters, these practices were often framed as justified by
figh.

Although most modern historians of Islamic law study the normative discourses of law in

relative isolation from the social context or application of these laws, there is value in studying

13 Abou El Fadl, 2.



“Muslim law” alongside the juristic discourses. One can, for example, study the forums in which
a legal tradition reveals itself as relevant (such as a court whose raison d'étre is the promotion of
shar ‘T legal norms) and the ways in which individuals use the legal interpretations of the jurists
as guides for their behavior. This perspective has rarely been pursued. Christian Mdller, in his
assessment of the study of law in the Mamluk empire, remarks that recent interest in the Mamliik
Period has produced studies on “crime, punishment and justice,” yet not on the function of law
and the jurists’ relationship to broader historical trends. “Studies on Islamic law...deal mainly
with legal theory and doctrine that was not directly linked to Mamluk social and political
history.”'* The exceptions to this last remark are evidence of the value of studies of Muslim
juristic discourses in particular social and institutional contexts; Miiller’s own work on the
collection of documents known as the “Haram” documents (a collection of 900 documents
related to the court in Jerusalem, most of which originate from the tenure of a single judge during
the years 1391-1395 AD) is one such contribution to our knowledge of the everyday practice of
Islamic law in the Mamliik Period®. In his own words, “The Haram documents testify to the
functioning of the gadr judiciary on the basis of Islamic evidentiary law and in cooperation with
other state institutions, whether in the form of the Mamluk governor, the police, or the escheat

office.”*® In addition to his study, Donald Little, Muhammad Amin, Nial Christie, and George

4 Christian Miiller, “Mamluk Law: a reassessment,” in Ubi Sumus? Quo Vademus?: Mamluk Studies —
State of the Art, ed. Stephan Connerman (Gattingen: V&R Unipress, 2013. eBook Collection,
EBSCOhost, accessed April 23, 2017), 263.

15 Miiller, “The Haram Al-Sarif Collection of Arabic Legal Documents in Jerusalem: A Mamliik Court
Archive?” Al-Qantara 32, no. 2. (2011), 435-459; “A Legal Instrument in the Service of People and
Institutions: Endowments in Mamluk Jerusalem as Mirrored in the Haram Documents.” Mamluk Studies
Review 12, no.1 (2008): 173-191.

16 Muller, Der Kadi und seine Zeugen: Studie der mamlukischen Haram-Documente aus Jerusalem,
Abhandlungen fir die Kunde des Morgenlandes (Wiesbaden: Harrassowitz Verlag, 2013), 529.



Makdisi have all used legal documents from the period to study the relationship between Islamic
legal concepts and social practice.!’

However, no scholar has yet made a comprehensive study of the history and development
of the mida * al-hukm and those involved in its establishment and maintenance, although some
scholars have touched on aspects of it. The first modern scholar to write about the mida * al-
hukm was Etienne Marc Quatremeére, who wrote a long footnote on it in his translation of al-
Maqrizr’s chronicle, al-Suliik li-ma ‘rifat duwal al-muliik.*® His remarks are remarkably useful,
yet brief. Adam Sabra discussed the mida * al-hukm briefly in his study on poverty and charity.
However, like Quatremére, his focus is exclusively on the Mamlik Period, and limited to Cairo.
Moreover, due to his focus on charity, he seems to have seen this institution as an example of
such charity rather than the legal institution for preserving propertied orphans’ rights that it was.
Thus, he remarked that the state’s intervention into the supervision of orphans’ property was one
of the “exceptions that prove the rule” that the state generally did not intervene in the practice of
almsgiving.t® This, however, confuses charity towards (needy) orphans with the legal protections
extended to orphans (and others) by means of the office of the amin al-hukm and the miida * al-

hukm. Christian Miiller has studied the role and function of the amin al-hukm as this official

7 Muhammad Muhammad Amin, Al-awqaf wa-I-hayat al-ijtima ‘iyya fi misr 648-923 h./1250-1517 m.
(Cairo: Dar al-Nahda al-‘arabiyya, 1980); Niall Christie, “A Rental Document from 8th/14th Century
Eqypt, ” Journal of the American Research Center in Egypt 41 (2004) 161-172; George Makdisi, The Rise
of Colleges: Institutions of Learning in Islam and the West (Edinburgh, Edinburgh University Press,
1981), 35-74; Emile Tyan, Histoire de I'organisation judiciaire en pays d'Islam. Tome Il (Harissa:
Imprimerie de Saint Paul) 1943, 130 ff; Annemarie Schimmel, “Kalif und Kadi im spatmittelalterlichen
Agypten,” Die Welt des Islams 24 (1942), pp. 1-128.

18 Etienne Marc Quatremére, Histoire des Sultans Mamlouks de I’Egypte, Tome Second (Paris: Oriental
Translation Fund of Great Britain and Ireland, 1845), 107-108.

19 Adam Sabra Poverty and Charity in Medieval Islam: Mamluk Egypt, 1250-1517 (Cambridge:
Cambridge University Press, 2000) 4.



appears in the Haram Documents of Jerusalem.?® His work has been fundamental for my
understanding of the meaning of official titles in Damascus. In his study of scribes and the
position of the witness investigator (sakib al-masa’il) during the first four centuries of Islamic
rule in Egypt, Tillier stated that the history of other types of auxiliary judicial offices, including
that of the amin, remains, “still to be written.” His 2017 monograph on the development of the
Muslim judiciary in the 7" and 8" centuries elucidates some of the early parts of this story, and |
have referred to this study in Chapter Three.?* Similarly, a recent book published by Yaacov Lev
on the judicial administration in Egypt up to the Fatimid period also studies the judiciary’s
supervision of orphans’ property; as far as I can tell, he is the only scholar to have recognized
that judges were involved in investing—and not just preserving—this property at an early date.??

This study will contribute to the growing scholarship on the history of Muslim law, legal
institutions and judicial personnel by charting the development of the offices of the umana’ al-
hukm, the mida * al-hukm and the diwan al-aytam. However, | do not limit myself to tracing the
fortunes of the formal, central locations in which orphans’ property was accumulated. This is
because, has Ebrahim Moosa writes, “Muslim law was really a nomocratic order - one regulated
by norms arrived at consensually, enforced by a theocentric moral authority and regulated by

individuals and communities of coercion.”? To focus exclusively on the formal institutions

20 Christian Mller, Der Kadi und seine Zeugen, 319-323.

2L Tillier, L ’invention du cadi: La justice des musulmans, des juifs et des chrétiens aux premiers siécles de
I’Islam. Paris: Editions de la Sorbonee, 2017.

22 Yaacov Lev, The Administration of Justice in Medieval Egypt from the Seventh to the Twelfth Century.
Edinburgh Studies in Classical Islamic History and Culture. Edinburgh: Edinburgh University Press:
2020.

23 Ebrahim Moosa, “Colonialism and Islamic Law,” Islam and Modernity: Key Issues and Debates, ed.
Muhammad Khalid Masud, et. al. (Edinburgh: Edinburgh University Press, 2009), 166.
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supported by the state—in this case, the umana’ al-hukm, the mida * al-hukm and the diwan al-
aytam—would be a mistake, for the rule of law in premodern Muslim societies did not rely
exclusively on the enforcement of the state in the first place.?* As | describe in Chapter One, the
rights of orphans was a major moral and political concern in Late Antiquity and early Muslim
societies, and this concern was developed by early Muslim exegetes and legal scholars into a set
of rights of orphans and duties towards them that did assume the intervention of a caliph, a
governor or a judge. This nomocratic order was independent of any particular legal institution. It
is for this reason that | pay close attention in Chapters Four and Five to what | have termed
decentralized legal practices of distributing, accumulating and investing orphans’ property. By
including these practices in my study, | attempt to avoid a teleological approach to understanding
legal practices and institutions. Thus, rather than arguing that the decline in the fortunes of the
Miida * al-hukm and the diwan al-aytam represents an overall failure in the efforts to preserve
orphans’ property, I suggest that the move to decentralized practices may have been a strategy to

protect this property from the hands of the state.

Overview of Chapters
Chapter One: Orphanhood in Late Antiquity and Early Islam: From Moral Quality to Legal
Attribute

This chapter demonstrates that the concern for the rights of orphans in the Qur’an and in
early Arabic poetry emerged from a common concern in the Late Antique Near East for the legal

status of the orphan. It also shows that orphans were represented in pre-Islamic and early Arabic

24 By the rule of law, | mean an aspirational concept that justifies legal actions by referring to
authoritative texts over which a special class of individuals—Iegal scholars—have a monopoly of
interpretation. A fuller definition of this conception of the rule of law is discussed in Chapter Two.
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poetry as ambiguous: potentially either dangerous or socially creative due to their fragmented
social status as fatherless (and potentially also motherless) individuals. They were, | argue, not
just a matter of concern due their vulnerability but also because they were unmoored individuals
that threatened to disrupt society. This helps explain why orphans were politically significant in
Late Antique Arabia: to care for orphans was an expression of strength and upheld the social
order. Although both the Qur’an and pre-Islamic poetry represent orphans as both a moral and
social problem, the Qur’an also introduces legislation on the property rights of orphans and the
duties of guardians towards orphans in their care. This was a first step towards the
conceptualization of orphanhood as an abstract legal category rather than a moral attribute.
Similarly, this chapter argues that the concept of safah underwent a semantic shift from
connotating a moral quality in pre-Islamic literature to indicating a legal attribute that indicated a
lack of rushd, or reasonableness. Early Muslim legal scholars interpreted lack of rushd as the
common ground for the legal interdiction of both the sufaha’ and orphans (and all minors more

generally).

Chapter Two: The Emergence of Hajr as a Standardized Legal Concept

An analysis of early hadith, or tradition-reports about the Prophet, Companions,
Successors or prominent scholars and transmitted over generations, shows that /ajr was
controversial and rejected by many early scholars. Eventually, the voices of opposition were
drowned out by the increasingly forceful insistence on the similarity of the legal status of
orphans, sufaha’, and the insane. This was not to occur, however, until the 9th century A.D., the
same time that judges began to exhibit autonomy from both caliphs and regional governors. This

chapter shows how early debates regarding 4ajr and handling orphans’ property, as recorded in
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the book of traditions by the Iraqi scholar Ibn Abi Shayba, reveal a geographical disparity.
Scholars in the Hijaz, for example, overwhelmingly supported extracting zakat from an orphan’s
property, whereas this was a matter of debate in Irag. Importantly, these debates indicate that
judges in the first century and a half of Islam do not appear to have anything to do with orphans’
property. The regional diversity on the topic of Aajr was soon subjected to a process of
standardization after the emergence of personal schools in the 2"/8" century and, especially,
after the followers of the eponyms of these schools elaborated these opinions. The earliest
“fixed-text” lawbooks provide evidence of both this regional diversity and an increasing
standardization of terminology starting in the 9" century. Evidence from the biographies of early
judges also indicates that the term £ajr was first introduced widely in Iragq, and may have been
inherited from the administrative practice of the Umayyads. Iragq was also the location of the
greatest resistance to public authority placing a free adult under kajr. Eventually, both the
interdiction of an adult and the legal term were accepted by all four post-formative Sunni

schools.

Chapter Three: Supervision of Orphans’ Property and the Muda“ al-Hukm up to the Ayyiibids
This chapter charts the appearance of trustees (umana’) who were tasked with supervising
orphans’ property and the increasing centralization of the control of orphans’ property under the
judiciary during the centuries prior to the Ayyiibid and Mamliik Periods in Egypt. Since
developments in the judiciary in Egypt prior to the arrival of the Fatimids in 969 C.E. are closely

related to the history of the judiciary in Iraq, I first analyze the reports found in the history of the
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judiciary written by Waki‘ (d. 306/917) before turning to a discussion of Egypt.?® This analysis
shows that judges in Basra began appoint trustees to supervise orphans property as part of an
expansion in the powers of the judge in the early Abbasid-era. In Egypt, a similar timeline can be
established on the basis of al-Kindi’s biographical history of judges. Whereas oversight of
guardians was made the responsibility of tribal ‘urafa’ in or shortly after 86/705, it was during
the tenure of Khayr b. Nu‘aym that orphans’ property was taken away from the tribal ‘urafa’ and
placed under the supervision of the state treasury (bayt al-mal). Although this occurred on the
order of the Abbasid caliph al-Mansur, judges began initiating their own reforms in this matter
starting in the early 9" century. The judge ‘Abd al-Rahman al-*Umari (in office 185-194/801-
810) spent his own money to create a special chest for the property of orphans and estates with
no inheritors. This is identified by al-Kindr as the first miida . There is also evidence that
orphans’ property was used for profit-bearing investments starting with al-‘Umart’s tenure. After
the arrival of the Fatimids in Egypt, a new home for the miida * al-hukm was created in the
busiest market in Fustat. The location suggests that these funds were used to provide loans to
merchants, as was the case in Mamlik Cairo and Damascus. A final reform in the Fatimid period
prevented the umana’ from taking 2.5% of orphans’ property in return for their services. This
reform was instigated by the Sunni jurist al-Turtiishi and implemented by the Fatimid vizier.
Following this reform, the umana’ were to receive a fixed salary from the state. This reform,
similar to the establishment of the new mauida *, indicates the extent to which the establishment of
successful legal institutions intended to preserve legal rights developed in figh relied on both the

efforts of legal scholars along with the state.

% On Waki* and his history of the judiciary, see Muhammad Khalid Masud, “A Study of Waki*’s (d.
306/917) Akhbar al-qudat,” in The Law Applied: Contextualizing the Islamic Shari‘a. A volume in Honor
of Frank E. Vogel, ed. P. Bearman et. al. (New York: I. B. Tauris, 2008), 116-127; A.K. Reinhart,
“Waki‘,” Encyclopaedia of Islam, Second Edition.
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Chapter Four: The Supervision of Orphans’ Property and the Mida * al-Hukm in Cairo in the
Ayyiibid and Mamlitk Periods (1171-1517)

This chapter charts the history of the mida * al-hukm in the Ayytbid and Mamlik periods
in Cairo. It begins with an introduction to the history of the period and introduces a critical
approach to the idea of a distinct “Mamluk Period,” arguing that many of the institutions of the
period, including those related to the judiciary, were older than the establishment of the Cairo
Sultanate in Egypt. These introductory remarks are intended to liberate the investigation from the
search for a particularly “Mamlik” identity of the legal system. Rather, as the previous chapters
show, the miida * al-hukm was a legal institution that had existed in Egypt for at least four
hundred years prior to the arrival of either the Ayytibids or the Mamliiks. Nevertheless, in a way
similar to the pattern seen in the Fatimid period, both sultans and judges collaborated during this
period to introduce important reforms. Baybars forced his military officers, or emirs, to allow the
Shafi‘Ts to audit the property of orphans in their possession. Later, a new miida * was established
during the rule of Sultan Lajin, and its management was made the responsibility of the Shafi‘l
Chief Judge of the time, Ibn Daqiq al-‘Id. The choice for the miida s location was a bustling
caravansary, once again located in the central market. In the first three-quarters of the 8/14%
century, this mida * accumulated a large amount of wealth. This is likely because the
administrators of this miida ‘, along with their counterparts in Damascus, provided interest-
bearing loans on a regular basis to merchants. In the late 14" century, however, sultans and emirs
began making a series of onerous demands for exorbitant sums from the miida * as a result of the
economic and political crises that the Cairo Sultanate faced. This, along with the decrease in
trade following Tamerlane’s occupation of Damascus, marked the beginning of the end of the
miida s fortunes. After the year 1445 A.D., the miida  no longer appears in the sources.

Nevertheless, umana’ al-hukm continued to exist until after the Ottoman occupation of Egypt. |
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argue that it is likely that orphans’ property was supervised starting in the early 15" century in a
more decentralized manner, possibly as a conscious reaction to the series of raids on orphans’
property at the end of the 14" century.

This chapter also documents the resistance of the HanafTs to the Shafi‘is’ exclusive
control of the miida * and orphans’ property. Hanafis during the 14™ century, when the coffers of
the miida * were overflowing, protested that exclusive Shafi‘T control of orphans’ property meant
that zakat was extracted from orphans even if they (or their guardians) were Hanafi. Their
resistance occurred on two levels: they both petitioned sultans to receive their own miida ‘and
appoint their own umana’ and, simultaneously, blocked the extraction of zakat on an individual
level in courts of law. Although the first avenue of resistance was ultimately unsuccessful, the
latter appears to have been successful at times. It is also significant that the Hanafis only
attempted to acquire a miida ‘ of their own during the last half of the 14™ century, which is a
further indication of the decline of the miida ‘ in the 15" century. Although the miida * slowly
faded into nonexistence in the 15" century, its flourishing throughout the 14" century as a place
for safekeeping and investing property of orphans and absent individuals is a testament to the
relative success of implementing the rule of law via this institution. Its eventual decline after it
had been used by sultans and emirs as an emergency fund on several occasions is also an
important indication of the dependence of successful legal institutions on political and economic

conditions.

Chapter Five: Orphans’ Property in the Provinces: Cairo and Damascus
This chapter continues the previous chapter’s investigation into the legal practices of

preserving orphans’ property during the Mamlik Period. The focus in this chapter is on two
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provincial urban centers: Quis in Upper Egypt and Damascus in Syria. These urban centers were
chosen for study due to the existence of chronicles and biographical dictionaries written during
the Mamlik period that provide information about titles and individuals involved in the
preservation and investment of orphans’ property, as well as occasional notices about attempts
by the agents of the sultan or individual emirs to appropriate some of this property. The main
argument of this chapter is that both provincial centers had a much more decentralized and
diffuse system of preserving orphans’ property than was seen in Cairo. The reasons for this are
different in each case, and it appears that the decentralized system in Damascus only began to
dominate following a number of forced loans from the central orphans’ fund in the first half of
the 8"/14™ century.

In Upper Egypt, judges were able to resist the demands by the state for orphans’ property
in part due to the diffuse methods of preserving orphans’ property but also due to the distance
between the main urban center, Qiis, and Cairo. In Damascus, on the other hand, orphans’
property was accumulated from the Ayyiibid period in a centralized location, making it more
vulnerable to demands by the sultan or emirs. Although there is limited evidence for the location
of this place, at one point it was in a caravansary, as in Cairo. In Damascus, the terms makhzan
al-aytam and diwan al-aytam were used rather than miida “ al-hukm. The biographical literature
from the period provides plenty of information about the administrators of the diwan al-aytam,
and from this we can conclude that it was a relatively prestigious job. The chapter concludes
with an analysis of a unique “ego-document,” the diary-like chronicle of Ibn Tawq. This
provides rare information about the decentralized ways in which orphans’ property was
preserved, distributed and invested by individuals who were part of the Shafi‘T judiciary but not

formally attached to either the diwan al-aytam or the makhzan al-aytam.
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Chapter Six: Legal Stability and Innovation in the Kitab al-Hajr in the Mamlitk Period

This chapter establishes the centrality and authority of a particular body of Shafi‘T texts of
substantive law (furi ‘) for legal practice in the Mamluk period. It is argued here that (1) the
importance of these texts was reinforced by the Mamliuk leadership’s commitment to Islamic
legal (shar 7) norms in theory and, often, in practice. Furthermore, this chapter shows that (2)
common accounts of the authority of al-NawawT and al-Rafi‘1, the “two shaykhs” within the
Shafi‘Tt madhhab, do not account for the importance of divergent opinions (ikhtilaf) during this
period, and the existence of a large body of texts on substantive law that either bypassed or
directly challenged the opinions of al-Nawaw1 and al-Rafi‘1. This leads to a working hypothesis
that authoritative opinions in the Shafi‘t madhhab can be studied via careful attention to change,
restructuring, and disagreement within the texts identified in Section A. Section B of this chapter
then applies this hypothesis to the chapters on hajr found within the aforementioned texts of
substantive law. | then argue on the basis of this analysis that the rules developed by jurists in
chapters on fZajr at times reflect actual legal practice. Moreover, they continued to allow for such
a diversity of opinions—with prominent jurists disagreeing entirely with each other regarding the
authoritative position of the madhhab—that the legal practice of supervising and investing
orphans’ property in the Mamlik Period was formed due to a combination of the jurists’
authorizing discourse on what is legal (sar 7) in addition to the historical application of siyasa
by sultans and judges. Legal practice, therefore, in the Mamliik Period was determined by a
combination of the weight of perduring institutions, figh, and the discretionary authority of both

judges and sultans.
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Chapter One
Orphanhood in Late Antiquity and Early Islam: From Moral Quality to Legal

Attribute

Overview of Chapter

Long before orphanhood became a politically charged concept harnessed by statesmen,
jurists and scholars in Egypt and Greater Syria in the late Middle Period in order to stake claims
to authority and impress upon others their piety and righteousness, the peoples of the Near-East
took an interest in the plight of orphans and, more broadly, legally incapacitated individuals.
Moreover, some of the earliest Arabic texts—poetry (pre-Islamic and Umayyad), the Qur’an,
hadith and sira—convey the epic and moral connotations of orphanhood as a signifier of
fertility, growth, and (dangerous) potential. These early texts reveal that orphans and orphanhood
were a mode of a larger discourse on agency and social belonging. To be a benefactor or
protector of orphans was not just to do justice, but to make a public claim to full adulthood and
the right to make responsible political decisions. To be an orphan, on the other hand, was not
necessarily to be weak or downtrodden (although, as we will see, this was always present as a
potential and sometimes actualized outcome), but to embody an unmoored energy that could
either lead to the destruction of the self and others, or could transform oneself or others who
come into contact with this energy into an ideal, often mythic, socially-responsible member and
leader of the community.

This chapter will first survey pre-Islamic Near Eastern legal and religious texts to
establish that the concept of orphanhood as a legal category, and the rights and duties it gave rise
to, were a part of the common law of the geographical and cultural milieu from which Islamic

law emerged. It will then be shown that pre-Islamic poetry and the sira (biography) of
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Muhammad share a similar mythic attitude to orphans as an instance of liminal personality that
gives rise to the dangerous potentiality mentioned above. The material from the Qur’an is also
compared to this early Arabic poetry in order to show how the rich epic and ritual semantic
layers of the material on orphanhood became universalized and generalizable to any person
fitting a particular category. Orphans appear in the Qur’an as a legal and social category,
generalizable to any person who is a minor without a father, and not just a literary figure.
Orphanhood and guardianship become “character masks,” to use a term developed by Marx, that
abstracted from the moral individuality of the orphans in question to become faceless legal
persons. A further sign of this universalization and abstraction of the concept of orphanhood is
the development of a new legal concept, hajr (or legal interdiction). In the earliest Islamic legal
texts, orphans, spendthrifts (sufaha’) and bankruptcy were often discussed separately. However,
jurists soon developed a new category, hajr (legal interdiction), to standardize legal approaches
to these previously different categories. This standardization was enabled by a shift in the
meaning associated with safah in legal discourse. Whereas the root s-f-h in pre-Islamic poetry
was associated with a range of moral ideas, some of them heroic, the term in legal literature
became used to indicate the opposite of rushd, or reasonableness. This semantic shift from safah
representing a moral quality to a legal attribute with a restricted range of meaning was an

important step in the creation of a legal discourse on legal incapacity.

Orphans in the Ancient Near East
Millenia before Muslim judges asserted their duty to supervise orphans and their
property, orphans were already the focus of substantial legislation and moralizing literature in the

Near East. In fact, the mention of orphans as a symbol of just governance and good laws is so
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replete in the historical record that it can be stated with confidence that this was part of a
common legal culture in the ancient Near East that maintained a striking amount of continuity up
until and after the emergence of Islam.?® Despite the linguistic and cultural diversity within the
Ancient Near East, legal historians have argued that a common “legal ontology” characterized
much of the law, particularly in its emphasis on the justice due to the orphan, widow and the
indebted.?” Raymond Westbrook, remarking on this shared legal culture, has argued that part of
the reason for the focus on these downtrodden individuals, and their importance as a symbol of
justice, was because of the challenge that judges faced in trying to establish an appearance of
objectivity and fairness:
The qualities of a judge included not only probity, but also a heightened sense of right
and justice, and a special regard for the weaker elements of society. Indeed, a greater
stress was laid upon these qualities than in modern society, and for good reason. Modern
law relies upon the absence of personal interest and adherence to the letter of the law to
ensure the objectivity of its judges. Ancient judges, often administrators and wealthy
local landowners, were not shielded from personal interest in disputes or from
acquaintance with the parties, and could not seek refuge in the strict wording of legal
texts. It therefore fell to personal qualities to achieve the same ends.?
Unlike modern judges, and, eventually, Muslim judges, who can, in the course of issuing a legal
decision, claim to rely on a developed theory of legality and an established set of texts relevant to

each legal issues, ancient judges did not, according to Westbrook, have this advantage.

Entangled in a web of personal interests, judges, administrators and kings appear to have gone to

% On the common legal culture of the ancient Near East, see Raymond Westbrook, “Introduction: the
Character of Ancient Near Eastern Law,” in A History of Ancient Near Eastern Law, ed. Raymond
Westbrook, vol. 1 (Brill: Leiden and Boston, 2003) 22-24.

" Brian R. Doak, "The Origins of Social Justice in the Ancient Mesopotamian Religious Traditions"
(2006), Faculty Publications - George Fox School of Theology 185,
https://digitalcommons.georgefox.edu/ccs/185, 1.

28 \Westbrook 87.
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lengths to publicly display their “special regard” for the vulnerable, thereby buffering them from
accusations of crude bias.

Such a concern for the orphan can be found starting with the oldest known law code to
have survived the toils of history. The Laws of Ur-Namma (ca. 2100 B.C.E.) are a Sumerian
collection of laws with a prologue describing how the King of Ur, with the help of his deities,
established justice, allowed peaceful trade, and liberated cities from wicked rule. It is the first of
a series of legal texts produced in Mesopotamia between circa 2000 — 1550 B.C. that claimed to
restore justice and reform the legal practice of the land.?® Among the claims in this short
prologue is the following boast:

| did not deliver the orphan to the rich. | did not deliver the widow to the mighty. | did

not deliver the man with but one shekel to the man with one mina (i.e., 60 shekels). I did

not deliver the man with but one sheep to the man with one ox.*

Orphans appear as one social group among several that the Laws of Ur-Namma highlight as
having received some kind of protection, probably from debt slavery.3! While the last two
categories are examples of poor individuals who needed protection from the rich, the orphan and

widow are united by something other than poverty: they lacked a male protector who could

represent their claims in court.

% Benjamin R. Foster, “Social Reform in Ancient Mesopotamia,” in Social Justice in the Ancient World,
ed. K.D. Irania and Morris Silver (Greenwood Press: Westport and London, 1995), 165-177, 165. This is
not, however the first text claiming legal reform and upholding the protection of the orphan and widow
from the rich and mighty; that had already been proclaimed by Urukagina of Lagash in the Ur | period
(ca. 2400 B.C)), i.e., approximately 300 years before the law code of Ur-Namma was produced. See F.
Charles Fensham, “Widow, Orphan, and the Poor in Ancient Near Eastern Legal and Wisdom Literature,”
Journal of Near Eastern Studies vol. 21, no. 2 (1962), 129-139, 130.

% Martha T. Roth, Law Collections from Mesopotamia and Asia Minor, 2™ ed., (Scholars Press, Atlanta:
1997), 16.

31 Fensham, 129.
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The pairing of the widow and orphan is, of course, a cliché, but it is important to pause
and note that this concern for the two categories as “the common policy of the ancient Near
East...was not started by the spirit of Israelite propheticism or by the spirit of propheticism as
such.”®? Long before concern for the orphan and widow became emblematic of Muslim piety, it
was already “seen as a virtue of gods, kings and judges.”®® There is, therefore, no need to search
for the “origins” of Islamic laws and guidance on the ethical treatment of the orphan, the widow,
or their analogous category, the indebted.>*

A little over a century after the Laws of Ur-Namma were written, another Sumerian set of
laws were published. While this set of laws, the Laws of Lipit Ishtar (ca. 1930 B.C.), does not
mention orphans in its prologue, the self-proclaimed “pious shepherd of the city of Nippur” Lipit
Isthar did include several laws intended to protect the rights of orphans, particularly fatherless

women. These laws include the right of an unmarried daughter to inherit from her father if he has

32 Fensham, 8.
3 1bid. 8.

% Hence one can bypass entirely the concerns raised and rebuked in by Lena Salaymeh about Islamic
Studies’ supposed “positivist” tendency to search for origins. Whether “beginnings” is a more useful and
less sinful term than “origins,” as Salaymeh insists, is also entirely irrelevant for my purposes. There are
no beginnings or origins to the general concern for orphans and other legally incapacitated individuals
because (1) many of the laws were already part of the general legal culture and (2) early Arabic and
Islamic sources, including the Qur’an, already expect their audience to accept the moral and legal
normativity of giving special care to orphans. C.f. Lena Salaymeh, The Beginnings of Islamic Law: Late
Antigue Islamicate Legal Traditions (Cambridge: Cambridge University Press, 2016), 1-42. This also
avoids the circularity inherit in trying to define Islamic law as “‘Islamic’ because it is generated by an
interpretive process anchored in Islamic sources” (1bid. 8). Instead, this study leaves aside issues of
identity and essence in order to study the laws, legal institutions and processes that sustained and
produced the legal practice of guardianship of orphans, their property, and the broader category of hajr
(legal interdiction).
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no male offspring, the requirement that boys who were promised an apprenticeship from a man
but did not receive it be returned to their mothers, and the requirement that a fatherless woman’s
brothers give her in marriage if her father did not before his death.3® We also see here the
involvement of judges, for the first time, in the arrangement of orphans’ affairs: if the orphan’s
apprenticeship fell through, this needed to be confirmed before a judge before the mother
resumed custody.®” Official involvement in the lives of orphans is, however, still rather limited;
the assumption appears to have been that the welfare of orphans, and orphaned women in
particular, was to be supervised by male relatives.

In the famous stela on which were inscribed the Laws of Hammurabi (ca. 1750 BC), we
see another pairing of the themes of justice and the protection of widows and orphans. The
prologue describes Hammurabi as a god-appointed protector of the weak and powerless, a
guardian for his people, and a pious patron of the deities’ cults in his cities. With the sun-god
Shamash ruling “over all humankind,” and Hammurabi his chosen shepherd ruling on earth,
justice was restored, and, he claims, the people’s well-being was enhanced.®® In the code’s
epilogue, Hammurabi circles back to this theme, but this time he adds that protecting the widow
and orphan was a primary motive for the announcement of the new laws:

In order that the mighty not wrong the weak, to provide just ways for the waif and the

widow, | have inscribed my precious pronouncements upon my stela and set it up before
the statue of me, the king of justice, in the city of Babylon, the city which the gods Anu

% We will see that the unmarried, but propertied, woman without a father was a matter of concern for
some early Muslim jurists as well.

% Roth, 25-26, 30.
%7 Ibid. 30.

% Roth 76-81.
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and Enlil have elevated, within the Esagil, the temple whose foundations are fixed as are
heaven and earth, in order to render the judgements of the land, to give the verdicts of the
land, and provide just ways for the wronged.*
Establishing means for the orphan and widow, the paradigmatic categories of “weak people,” to
access justice is portrayed as the final cause of the legal code which stood in alignment with the
king’s image, the temple to the gods, and, ultimately, the gods in heaven overseeing the fortune
of the city. Within the body of laws in the code, moreover, we find specific rules that apply to
orphans (here defined as fatherless children):
If a widow whose children are still young should decide to enter another’s house, she will
not enter without (the prior approval of) the judges. When she enters another’s house, the
judges shall investigate the estate of her former husband, and they shall entrust the estate
of her former husband to her later husband and to that woman, and they shall have them
record a tablet (inventorying the estate). They shall safeguard the estate and they shall
raise the young children; they will not sell the household goods. Any buyer who buys the
household goods of the children of a widow shall forfeit his silver; the property shall
revert to its owner.*
Like the rule in the Laws of Lipit Ishtar, this is apparently a case of judges asserting their
authority over orphans. Yet whereas the previous case was a matter of validating the existence of
a contract and its non-fulfillment, Hammurabi’s stela describes a much greater remit for judicial
authority. We can infer two important points from this passage: (1) judges were not expected to
supervise the person or property of orphaned children if their mother was alive but unmarried
and (2) judges were supposed to keep an account of orphans’ property if the mother remarried.

While the new father would be entrusted with the estate and act as a guardian to the children, the

judges were supposed to prevent the sale of the children’s estate. Although it is impossible to

% |bid. 133-134.

40 |bid. 116.
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know the extent to which these laws were followed in practice (at least for the author of this
study), it is significant that judges were tasked with overseeing orphans’ property in a way
similar to what we see later in the Islamic Near East. It is a further indication that the institutions
that Muslim judges oversaw were likely grounded in practices and ideas about law, authority and
morality that were well-established prior to the 7th century A.D.

This was not limited, moreover, to Mesopotamia. In Syro-Palestine, two epic poems in
Ugaritic also emphasize concern for orphans and widows as a central mode of dispensing justice.
In the Aghat Epic, Daniel, a just king, is described as sitting before a gate on a threshing floor
where “he judges the cause of the widow(s)” and “[a]djudicates the case of the fatherless.”*
More dramatically, the Krt Epic tells how the king, Krt, has fallen into sickness and is challenged
by his son, who claims that his father is no longer fit to rule and should abdicate in favor of the
son. As part of his charges, the son declares,

Thou has let thy hands fall into negligence

Thou dost not judge the case of the widow

Nor adjudicate the cause of the broken in spirit
Nor drive away those who prey upon the poor!
Before thee thou dost not feed the fatherless
Nor behind thy back the widow.
For thou art a brother of the bed of sickness
Yea a companion of the bed of disease.*?
Here we observe that judging the case of the widow and feeding orphans (the fatherless) are not

only examples of just rulership but also indications of the ruler’s power. The inability to perform

these quintessential duties is a sign of weakness, and the king thus faces his son’s (apparently

# Cyrus H. Gordon, Ugaritic Literature: A Comprehensive Translation of the Poetic and Prose Texts
(Rome: Pontificium Institutum Biblicum, 1949), 88.

%2 |bid. 82. Italics are not the authors but indicate the translator’s doubt about the translation.
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partially justified) betrayal. In the Aghat Epic, however, Daniel upholds the rights of the orphans
and the weak shortly after being blessed with a son by the gods; tying justice for these
downtrodden groups with fertility. As we will see shortly, the semantic association of justice
towards orphans with health and fertility appears with force in pre-Islamic poetry, the Qur’an
and the Prophet’s biography.

In addition to the texts cited above, Biblical material, particularly the legal texts in
Deuteronomy, are replete with exhortations and commands to act justly towards orphans. This
material, too, links divine favor and justice with special concern for these particular individuals.
In Exodus 22:21-24 and 23:6, the Israelites are commanded to avoid oppressing foreigners,
widows, orphans and the poor.*® These groups appear to be singled out due to their inability to
voice their complaints and be heard: “If you do abuse them,” the Hebrew god declares, “when
they cry out to me, | will surely heed their cry; my wrath will burn, and I will kill you with the
sword, and your wives shall become widows and your children orphans.”** The moral and legal
duties towards orphans are further expanded upon in Deuteronomy, which presents itself as a
“second law” in which Moses transmits again the laws revealed to him at Mount Horeb/Sinai.*®
In a study of the social context and impact of these laws, Harold Bennett has argued that the

injunctions to provide tithes was part of a program initiated by the Omrides between 922 and 722

3 Richard D. Patterson, “The Widow, Orphan, and the Poor in the Old Testament and the Extra-Biblical
Literature,” Bibliotheca Sacra 130 (1973), 228. One author has pointed out that the “dyadic” formula
which paired widows and orphans was widespread in the Ancient Near East, as we have also documented
above, but that the “triadic formula,” coupling widows, orphans and foreigners was unique during the
period to the Hebrews. The reasons for this difference are beyond the scope of this introductory chapter.
See Mark Sneed, “Israelite Concern for the Alien, Orphan, and Widow: Altruism or Ideology?,”
Zeitschrift fir Alttestamentliche Wissenschaft 111, no. 4 (1999).

% Exod. 22:22-24 (NRSV).

* Dennis T. Olson, “Book of Deuteronomy: Hebrew Bible/Old Testament,” in Encyclopedia of the Bible
and its Reception, ed. Hans-Josef Klauck, et. al., vol. 6 (Berlin and Boston: De Gruyter), 654.
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B.C. of public assistance in order to stave off potential rebellions by farmers and herders
impacted by a resurgent market economy and a rapidly centralizing state.*® Whereas households
formed local communities that took responsibility for orphans in their community, social
disruption instigated by the Omrides’ economic policies weakened these local support
networks.*” While this author cannot evaluate the validity of Bennett’s historical argument, it is
entirely sensible that laws regulating the treatment of orphans and other marginal social groups
may in fact address a breakdown of previous forms of social support or, even, the intervention of
a powerful group into local, heterogeneous and spontaneous ways of organizing social life and
distributing property. In other words, the establishment of laws that appear in favor of orphans
may point to a more complex process of political and legal centralization that should not be
mistaken by the careful researcher as purely the result of altruism or a vague pious sentiment
expressing itself, suddenly, in institutional form. This insight, as will be shown in future
chapters, resonates with this study’s findings about the supervision of orphans’ and absentee
property in the Islamic Late Middle Period.

It can be concluded at this point that one of the reasons that orphans appear as a specific
concern for the powerful was the potent metaphor of just political power giving a voice to the
voiceless. In Biblical literature, we see this in the metaphors depicting God, the Law-giver, as
someone who listens to the oppressed, including the poor, the orphan and the widow, whose

voice rises up in pain; unjust and mighty individuals will be punished by God when He hears

46 Bennett 127, 129, 151.

47 Bennett 151.
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their cries.*® Psalm 68:5 further emphasizes the juridical significance of the relationship of God
to these oppressed individuals: “Father of orphans and protector of widows is God in his holy
habitation.”*® The theme of God giving a voice to the orphan is stated most clearly in the Sayings
of the Wise, where God is said to plea the cause of the poor and the fatherless.*® In a similar
fashion, in Isaiah’s vision, in which God exhorts His wicked, disobedient people to return to the
path of justice, God enjoins them to “learn to do good; seek justice, rescue the oppressed, defend
the orphan, plead for the widow.”! Speaking up for the orphan and the widow are part of a
transformation in which the “scarlet” and “crimson” sins of the unjust are transformed, becoming
white as snow or wool.>? Doing this is not just an act of piety that produces an internal
transformation; it will also lead to an external change in circumstances (“you shall eat the good
of the land”).%® In another passage, doing justice to the widow and orphan is mentioned as a
condition required for the return to the Promised Land.>*

Similarly, in Ancient Egypt, texts emphasized the virtue of the powerful speaking up for
the otherwise voiceless orphans. This relationship between orphanhood and the inability to be
heard reached such an extent that the linguistic classifier used for the orphan, a child pointing to

his mouth (possibly indicating their need for food or, alternatively, their yet unintelligible

“8 See also Job 24.

9 Psalm 68:5; see also Psalm 82:3-4.
%0 patterson 230.

*! |saiah 1:17.

52 |saiah 1:18.

%% |saiah 1:19. See also Isaiah 1:21-26.

5 Jeremiah 7:5-7.
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speech), became by the Twelfth Dynasty a word indicating any weak and powerless person in
need of the protection of someone who could voice their needs.> One funerary stela from the
Twelfth Dynasty declared that its owner had been “the herald of the orphans” during his life.% In
a direct parallel to Biblical texts, a Middle Kingdom dialogue, A Farmer and the Courts,
likewise portrays a farmer praising the Egyptian chief steward in the following way:
You father the orphan.
You husband the widow.

You brother the divorced,
You mother the motherless.

I will extol your name throughout the land,
I will proclaim you a just judge.®’

As voiceless individuals, orphans were (and arguably still are) paradigmatic cases of
marginalized individuals within society. In societies that relied on kinship to determine status, as
all premodern societies in the Near East were, lacking a father implied the loss of one’s status
and support network. For this reason, orphans are also exemplars of liminal individuals, those
entities that the anthropologist Victor Turner described as “neither here nor there; they are
betwixt and between the positions assigned and arrayed by law, custom, convention, and

ceremonial.”® Orphans, like all liminal entities, were ambiguous and, for that very reason,

potentially evocative of a multiplicity of emotions and ideas.>® It is for this reason that they

% Arlette David, “The NMH and the Paradox of the Voiceless in the Eloquent Peasant,” The Journal of
Egyptian Archaeology 97 (2011).

% Ibid. 74.

%" Victor H. Matthews and Don C. Benjamin, Old Testament Parallels: Laws and Stories from the Ancient
Near East, 2" ed. (New York and Mahwah: Paulist Press, 1997), 217.

%8 Victor Turner, The Ritual Process: Structure and Anti-Structure (Ithaca: Cornell University Press,
1977), 95.

9 Turner, 42-43.
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demand the attention of those at the top of the social hierarchy. While Bennett may be right that
economic forces are an important factor in producing legislation regarding orphans (as well as
widows and foreigners, two other cases of liminality), it would appear that something more basic
than economic exigencies made orphans a perpetual source of literary creativity and legislation
for those at the top of the social hierarchy in the Ancient Near East and, as will be seen shortly,
during Late Antiquity and after the appearance of Islam. What, beyond material causes, can
account for the enduring attention given to this topic?

Orphans did not necessarily have a set of responsibilities and duties defined by the social
hierarchy; they could, at times, give rise to the specter of a breakdown in the social and political
hierarchy. This can be seen even in the case of literature: in the Epic of Gilgamesh, Enkidu was
both a fatherless person and a foreigner who traveled to the gates of Uruk to challenge the
injustices of its king, Gilgamesh.®® And yet, rather than topple Gilgamesh’s control of the city,
Enkidu joined forces with him to achieve more glory for him (and the city) than ever before. The
potent, yet possibly dangerous, liminal character of orphans is a theme which we will see appears
with force in the early Arabic and Islamic sources. Surprisingly, it is also an idea that appears in
figh. Before turning to the early Islamic political and legal representation of orphans, I will

discuss the laws of guardianship in Late Antiquity, the period between antiquity and the 2nd/9th

% Enkidu was created by the goddess Aruru to be a match for Gilgamesh, the “shepherd of ramparted
Uruk,” who had betrayed his duties to his people by harassing young men and stealing people’s wives.
See The Epic of Gilgamesh, 2™ edition, trans. and ed. by Benjamin R. Foster (New York and London:
W.W. Norton & Company, 2019), 6-7. Enkidu is later adopted by the goddess Ninsun, who describes him
as a “foundling” and a “foster child” (ibid., 26). Later, the monster Humbaba taunts Enkidu as one “who
does not know his father” (ibid. 40). After his death, Gilgamesh amid his lament for Enkidu, exclaims,
“May foundlings and orphans weep for you/Like brothers may they weep for you/Like sisters may they
loosen their hair for your sake” (ibid. 64). In a much later version of the Gilgamesh Epic told by the
Roman historian Aelian (ca. 170-235 A.D.), Gilgamesh himself is said to be a foundling that became the
king of Babylon after having been raised by an eagle (ibid. 171).
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century, in the two legal traditions that existed in the areas in which Islamic legal practice and

thought first developed — Roman, including provincial, law and Jewish law.

Orphans in Late Antiquity

Historians of early Islam increasingly emphasize that the emergence of the first Muslim
polity, the Qur’an, and the religious movement of Islam does not represent a complete break with
the cultures and civilizations in the Near East before the early 7th century, but, rather, in many
ways, a new synthesis of ideas, images and practices that had wide circulation throughout the
Mediterranean littoral, Mesopotamia, and the Iranian plateau. Great religious and philosophical
traditions cherished today in the West, like Hellenism and Christianity, stood alongside and
mixed freely with other intellectual and spiritual currents, such as Mazdaism and Manicheism.
This rich cosmopolitan coagulation of various currents — cultural, religious, economic and
political — should not be seen as isolated from life in the Arabian Peninsula. Serious scholarship
on Islam no longer accepts the idea that the Hijaz, the cradle of Islam, was a cultural vacuum.®*
The so-called “empty Hijaz” thesis has been proved untenable, and scholars now speak of a “pre-
Islamic polyphony” of diverse religious, cultural, and philosophical ideas that many of the
inhabitants of the Arabian Peninsula, like their contemporaries to the North in Syria and Iraq,
would have had some familiarity with.%2 Therefore, if we want to gain a better understanding of

the genesis of a legal institution, as this chapter aims to do, it is vital that one takes stock of the

81 Chase Robinson, “Introduction,” The New Cambridge History of Islam, vol. 1 (Cambridge: Cambridge
University Press, 2010), 9.

62 See especially James Montgomery, “The Empty Hijaz,” in Arabic Theology, Arabic Philosophy. From
the Many to the One: Essays in Celebration of Richard M. Frank, ed. J.E. Montgomery (Dudley: Leuven,
2006). For the term “pre-Islamic polyphony” see Garth Fowden, Before and After Muhammad: The First
Millennium Refocused (Princeton and Oxford: Princeton University Press, 2014), 5.
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most relevant ideas and institutional possibilities in which the Islamic rules of guardianship,
concern for orphans, and, eventually, concept of kajr, were implicit. By far the most salient of
these for our purposes here, due to their obvious similarities to the Islamic treatment of
guardianship, and their general currency in the Near East, were Judaism, Christianity, and
Roman law. A brief overview of the legal position of the orphan in these three traditions during
Late Antiquity also has the additional benefit of allowing us to see what is unique about the
ethical stance of the Qur’an and the Islamic legal institutions that emerge between the 7th and

10th centuries.

Roman Law

In his Culturgeschichte des Orients Unter den Chalifen, Alfred von Kremer argued that
the Islamic laws of guardianship were derived from Roman law indirectly via a “Jewish source,”
citing verses five and six of Surat al-Nisa’.®® Guardianship laws, in both late Antiquity and in
modern legal systems, tended to focus on two main groups of people: orphaned minors and
people deemed unable to manage their own affairs.®* The following section will analyze von
Kremer’s claim. | will show that, on the face of it, the claim does have some merit, but, when we
consider the hybrid nature of the early Muslim community, the interconnectedness of the Near

East in Late Antiquity, and the existence of a number of laws concerning the welfare of orphans

8 Alfred von Kremer, Culturgeschichte des Orients Unter den Chalifen, Erster Band (Wien: Wilhelm
Braumuller, 1875), 540.

% Recently, guardianship laws have become the subject of much media attention due to the case of
Britney Spears, who has been under a “conservatorship” (a form of guardianship in the State of
California) since 2008 and has recently challenged the suitability of the conservatorship in court. Spears
was an adult when she was placed under a conservatorship due to alleged concerns about her mental
health.
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(and their property) going back all the way to the Ur-Namma, there is no reason to assume a
single origin for either the institution of guardianship or the “affectionate concern for orphans
and minors”—to quote VVon Kremer again—expressed by the Qur’an.®®

By the time Justinian’s Corpus of Civil Law (Corpus iuris civilis) was compiled in the
early sixth century A.D., Roman law could already be regarded as ancient, having a written
history going back to the Twelve Tables, a code drawn up in 451-50 B.C.%¢ Within the vast world
of the Roman Empire, it enjoyed no rival, but, even on the peripheries and bordering regions,
such as Iraq, it was an influential model and source for legal concepts, particularly via their
Greek translation, as we will see shortly in the Talmudic treatment of guardianship. There are
also a number of clear similarities between Islamic legal concepts and Roman law which earlier
scholars, such as Schacht and Goldziher, interpreted as evidence of “borrowings” directly from
Roman legal sources.®” In a monograph on the relationship between the Islamic legal institution
of wala’, or patronage, Crone rightly rejected Schacht’s and Goldziher’s positions as untenable
given the lack of evidence for any actual borrowings and the unlikelihood that the study of Greek
rhetoric by individuals in Iraq implied their transmission of Roman law into Iraq, a region that
she deemed largely “Persian.”®® Unfortunately, Crone’s hypothesis that elements of what she

vaguely describes as “provincial Roman law” were absorbed into Islamic law not in Iraq but,

8 Von Kremer, 540.
% Fowden, 166.

%7 On Goldziher’s views on the relationship between Islamic law and Roman law, see the useful summary
by Patricia Crone in Roman, provincial, and Islamic law: The origins of the Islamic patronate
(Cambridge: Cambridge University Press, 1987), 102-106. For Schacht’s view that much of Islamic law
is “borrowings” from Roman law, see Joseph Schacht, “Foreign Elements in Ancient Islamic Law,”
Journal of Comparative Legislation and International Law 32 (1950).

% Crone, 3-12.
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rather, in Syria is also untenable. As Wael Hallag has argued in a lengthy review of Crone’s
contribution, the entire thesis that similar laws must necessarily imply later borrowings is based
on the false assumption that the Arabs were uncultured “barbarians” isolated from the high
culture to their North, and that they had no cultural contributions, certainly not in the field of
law, to Late Antiquity.® Intensive research over the past three decades on the myriad economic,
cultural and political interconnections between pre-Islamic Arabia (from the Syrian Desert to
Southern Arabia) and the peoples and civilizations surrounding them on nearly all sides makes
this assumption hard to believe.”® There were no black and white, clearly demarcated cultural
zones in Late Antiquity, and laws of guardianship were so widespread that it is likely futile to try
and pin down a single source for their appearance in Islamic figh and legal practice.

| have no intention of entering directly into this contentious debate about the origins of
Islamic law, but, on the other hand, I raise it to note three things: (1) regardless of the obvious
similarities, there is not enough evidence to argue that rules of guardianship are actual
“transplants” or “borrowings” from Roman law, and (2) it is unnecessary to look for sources
given that the concern for the welfare of orphans, and the provision of a guardian of some kind,
was so common as to not need any particular foreign legal tradition to establish its normativity
and desirability as a part of the law. This last point is in addition to the argument noted above

regarding the participation of many Arabs into Hellenistic, Sassanian, and Jewish cultures of

% Wael Hallaq, “The Use and Abuse of Evidence: The Question of Provincial and Roman Influences on
Early Islamic Law,” Journal of the American Oriental Society 110, no. 1 (1990), 80. Hallag, quoting her
own words, shows that Crone’s work evidences a hostile assumption that pre-Islamic Arabia was
“Impoverished,” “barbarian,” and, when its inhabitants conquered the areas to the North, “culturally
destructive” (ibid.).

 Much of this research is based on archaeological finds and involves languages unfamiliar to most

Islamicists, but the most important conclusions can now be easily accessed in Robert Hoyland, Arabia
and the Arabs (New York: Routledge, 2001).
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Late Antiquity. Moreover, a look at early Arabic sources shows that pre-Islamic Arabic culture
emphasized the need to protect and support orphans. If anything (at all) was directly modeled on
Roman or Talmudic law, it was the later grouping of a number of legal concepts under the meta-
concept of kajr. However, this happened at such a late time in the history of the Muslim
community that the basic laws concerning orphans were already well-established legal practices,
as | will show shortly. But first, what were the Roman laws on orphans? Some familiarity with
these latter will help us recognize what is distinctive about the Islamic legal treatment of orphans
discussed at the end of this chapter.

Roman guardianship was originally a product of the agnatic family system of rights and
duties which allotted control over all members of the family to the paterfamilias whose patria
potestas, or right over the life of his family members, ended upon his death.”* Guardianship over
the property of minors, all women, and those deemed mentally underdeveloped was implemented
as a means to ensure the protection of their property; it did not extend, in its earliest and most
basic conception, to physical custody (in later Roman law in the Byzantine Empire, the
guardianship of women was eventually abolished).”? In fact, three kinds of guardianship were
developed over a period of centuries in Roman law: tutela legitima, tutela testamentaria, and
tutela Atiliana. The first and oldest, the tutela legitima, gave the right of guardianship to the

family of a deceased man. If the man’s father (i.e., the grandfather) was still alive, he assumed

™ On patria potestas, see Max Kaser, Roman Private Law, 4™ ed., trans. Rolf Dannenbring (Pretoria:
University of South Africa, 1984), 304-307.

2 Emmanuelle Chevreau, “The Evolution of Roman Guardianship through the Mechanism of excusatio
tutelae,” in Legal Documents in Ancient Societies VI. Ancient Guardianship: Legal Incapacities in the
Ancient World (Trieste: EUT Edizioni Universita di Trieste, 2017), 190; for the abolishment of
guardianship over women, see Timothy Miller, The Orphans of Byzantium: Child Welfare in the
Christian Empire (Washington, D.C.: The Catholic University Press of America, 2003), 38.
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guardianship of their property. Technically, the grandfather was not actually deemed a guardian,
but acquired legal responsibility over the children in place of their father. If the grandfather was
not alive (a very common phenomenon), then guardianship became the responsibility first of the
oldest adult male siblings, then to paternal uncles, and then to paternal cousins. Finally, if none
of these relatives existed, the father’s Roman clan, the gens, was required to select one of its
members as guardian.” Following the order of inheritance, this order of guardianship was
deemed to be in the interest of both the ward and the guardian, who was in line to inherit the
property he managed if his ward died.”* Eventually, self-interest as a motivation for carrying the
burdens of guardianship was replaced by the idea of duty, and by the time of the Empire,
guardianship was described as a compulsory burden (munus).”

The rule of defaulting to particular male relatives is assumed to be older than the second
form of guardian, but by the time of the promulgation of the Twelve Tables (c. 450 B.C.), most
Roman civilians appear to have preferred the second form of appointing guardians, the tutela
testamentaria.”® According to this mode of appointment, a man could write a will before his
death in which he named a specific man to act as guardian for his minor children.”” Because men
could not appoint the children’s mother as guardian, many Roman men in the third century A.D.
found a way around this by disinheriting their children, bequeathing all their property to their

wives, and instructing them in their will to give the property to their children at the age of full

3 Miller 32.
"4 Kaser, 317-318.
® 1bid. 317;
6 Miller 33.
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adulthood, twenty-five.”® Later, especially in the provinces, it appears that mothers often did act
as guardians for their children. This is particularly evident in Egyptian papyri from the Ptolemaic
period, in which women were appointed as guardian for their children despite the protests of
Roman jurists.” It was not until 390 A.D., under Emperors Theodosius | and Valentinian Il, that
the ban on women serving as guardians was officially lifted in the Eastern Roman Empire,
according to which the mother could serve as guardian as long as she promised to never remarry,
in cases where no male relative or testamentary guardian was found.®® Despite this official ban,
however, recent research on documentary evidence suggests that women did, in fact, serve as
guardians or alongside guardians in both Rome and, especially, in Egypt and the Roman
province of Arabia up to the third century A.D. This research suggests that the law in 390 A.D.
recognized an already common situation and created a new requirement that women swear not to
marry when serving as guardians.®!

The tutela Ateliana was the final form of appointing a guardian in Roman law,
established by the lex Atilia (c. 210 B.C.). This was a magisterial appointment: in cases where no
testamentary or legitimate (i.e., one of the agnates mentioned above) was available, the praetor
urbanus in Rome along with a majority of the plebeian tribunes were required to appoint a
guardian (in the provinces, this appointment was made by local governors). Because

guardianship was conceived of as a public burden, guardians could only refuse this appointment

"8 Miller 39.
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under specific grounds, such as age, sickness, location, having a number of children under their
care, or public and military duties.®? Eventually, under Marcus Aurelius (r. 161-180 A.D.), a
special kind of official, known as the praetor tutelarius, responsible for overseeing appointments
of guardians and settling legal disputes involving guardians and their wards.?® This responsibility
was eventually transferred to the urban prefects in the late fourth century A.D.8* It is fascinating
that the duty of the praetor tutelarius overlapped with that of the amin al-hukm, the legal
functionary tasked with preserving and investing the property of orphans in the Islamic Middle
Periods.® However, there is no reason to believe that the two legal offices share a genetic
relationship, for the amin al-hukm does not appear to have existed as a distinct office until the
10" century, and this as a result of a process of professionalization of the judicial system,
whereas Islamic legal rules on orphans and guardianship are already evident in the Qur’an. The
resemblance here would seem to be primarily a result of nearly identical problems related to
biological development and human mortality leading to similar solutions.

Nevertheless, one cannot turn a blind eye to other compelling evidence that some parts of
Islamic figh regarding orphans and guardianship appears to be a kind of legal transplant from
Roman law. The stages of minority and tutorship that Roman law prescribed appear to have
some resemblance to Islamic legal discourse on legal majority, and it is likely that this is why

von Kremer perceived some Roman influence on verses five and six in Sirat al-Nisa’, which

82 Kaser 319.
8 |dem.
8 Miller 74.

8 The amin al-hukm, his functions, and the development of this often overlooked Islamic legal
administrator will be explored in detailed in Chapters 3-5.
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command the believers not to give property to al-sufaha’ (imbeciles, but often glossed as
spendthrifts) and to “test the orphans (wa-abtalii al-yatama)” at the age of marriage (i.e.,
puberty) before handing over their property. The Roman legal concept which must have inspired
von Kremer’s suggestion of a genetic relationship is the cura, a kind of legal disability that was
distinguished starting from the period of the Twelve Tables from tutela, the guardianship of
minors discussed above. Cura was first a form of guardianship that applied to lunatics and
prodigals under interdiction; eventually, around 200 B.C., this cura was also extended to people
above the age of puberty but under the age of 25. All three categories, lunatics, prodigals and
young adults under 25, were required to have a curator in order to dispose of any property
(exceptions were made for actions that benefited the person subject to cura, such as receiving
gifts). By Justinian’s age, the tutela of minors and the cura were largely indistinguishable,
although Roman law continued to employ the two terms. During the period of cura, young
adults could initiate financial transactions, but they were subject to the approval of the curator.

These laws present a prima facie similarity to Islamic legal material in both the Qur’an
and, later, in figh. First, the two verses that von Kremer mentioned address the issue of when to
turn property over to the safih, often — but not always — glossed by Islamic legal scholars as the
prodigal, and the orphaned minor. Moreover, the insane, the prodigal, and the orphan, in addition
to slaves, are the primary categories of people that Islamic legal scholars include under the

concept of hajr ‘ala insan li-haqq nafsih, or interdiction of a person for their own sake.®” This

8 Kaser 81-84, 326-328.
8 As opposed to hajr ‘ala insan li-haqq ghayrih, or interdiction of a person for another’s sake, such as

interdiction due to bankruptcy (iflas), a kind of interdiction that was often treated separately from the
former. See Muwaffaq al-Din Ibn Qudama, al-Mughni, 6 vol., ed. ‘Abd Allah b. ‘Abd al-Muhsin al-Turki
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might suggest a relationship between Roman and Islamic legal approaches. Moreover, if a child
acquired maturity but not yet puberty, he or she was considered by most jurists of the Islamic
Middle Periods to have some special rights — he or she could be given permission by the
guardian to distribute charity, to give permission to people to enter the household, or even create
valid testaments (wasaya).28 In some ways this also resembles the period in Roman law of the
cura, although substantial differences exist since the Muslim jurists did not allow the guardian to
give permission to the child to dispose of his or her wealth, whereas the cura allowed the
guardian to permit such transactions as sales, purchases, and loans.

For much of these resemblances, what we are probably noticing is a phenomenon
commented on by the legal historian, Reuven Yaron, in his comparative study of Roman and
Jewish laws regarding gifts causa mortis: “similar problems tend to be tackled in similar or at
any rate comparable ways even in systems which are completely independent of each other.”®
We have already seen that, from a very early period, orphans were seen as liminal figures and
their passage from childhood to adulthood would certainly require special attention from jurists

trying to determine an elusive border between, on the one hand, youth and legal incapacity, and,

on the other, adulthood and full legal capacity. Moreover, the tests that Muslim jurists

and ‘Abd al-Fattah Muhammad al-Hulw (Riyadh: Dar ‘Alim al-Kutub, 1986), 6/593 and Chapter 6 of this
dissertation.

8 There are some exceptions to this. The Hanafis did not agree that the rational child could make a valid
testament, and al-Shafi‘T did not hold that the rational child could acquire any additional rights over the
nonrational child. Later Shafi‘is, however, would hold that testaments were valid. For a comparison of the
four madhhabs positions, see al-Kasani, Bada i al-sani’ fi tartib al-shara’i‘, 10 vol., ed. ‘Ali Muhammad
Mu‘awwid and ‘Adil Ahmad ‘Abd al-Mawjiid (Beirut: Dar al-kutub al-‘ilmiyya, 2003), 10/87-89. See
also Abu Ishaq al-Shirazi, al-Muhadhdhab fi figh al-imam al-shafi ‘i, 6 vol., ed. Muhammad al-Zuhayli
(Beirut and Damascus: Dar al-Shamiyya and Dar al-Qalam, 1997), 3/707-708; Malik b. Anas, al-
Muwayra’, 2 vol., ed. Muhammad Fu’ad ‘Abd al-Baqt (Cairo: Mustafa al-Babi al-Halabi, 1985) 1/762; 1bn
Qudama, 8/508-510.

8 Reuven Yaron, Gifts in Contemplation of Death in Jewish and Roman Law (Oxford: The Clarendon
Press, 1960), viii.
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recommend for determining whether a minor has reached maturity (rushd) are reflective of the
mercantile environment in which the early jurists of the 81" and 9" centuries A.D. were writing.
The idea of testing orphans is found already in the Qur’an in verse six of Sirat al-Nisa’— one of
the verses mentioned by von Kremer as indicating borrowing from Roman law — which stipulates
that orphans should be tested as to their competence before their property is given to them:
“Make trial (wa-ibtali al-yatama) of orphans until they reach the age of marriage; if then ye find
sound judgment in them, release their property to them.”*® For al-Shafi‘1 (d. 820 A.D.), this verse
implied that both young men and women should be subject to a test (ikhtibar) to determine their
mental maturity. He notes that it is easier to do this in the case of men and women who go to the
market, but that women usually did this rarely.%! Malik is also reported to have held that a person
subject to legal interdiction (kajr) could be given some of their property to engage in trade in
order to test them (yakhtabiruh), but that any profit from this trade would still revert to the
guardian’s control. Moreover, the minor or safih would not be liable for any debt acquired during
their undertaking.®? The famous Hanbali fagih of the post-formative period, Ibn Qudama, details
the way in which these “tests” should be adjusted according to the expected social status of the
minor. For merchants, they should be introduced to trading in the market, but for the sons of

prominent people (al-kubara’) and owners of large estates (al-dahdgin), “the likes of whom are

% Q. 4:6. The entire verse, as translated by Yusuf Ali, reads: “Make trial of orphans until they reach the
age of marriage; if then ye find sound judgment in them, release their property to them; but consume it
not wastefully, nor in haste against their growing up. If the guardian is well-off, let him claim no
remuneration, but if he is poor, let him have for himself what is just and reasonable. When ye release their
property to them, take witnesses in their presence: But all-sufficient is Allah in taking account.” Ali, >>

8 Muhammad b. IdrTs al-Shafi‘i, al-Umm, 11 vol., ed. Rif*at Fawzi ‘Abd al-Mutallib (Mansoura: Dar al-
Wafa’, 2001), 4/459.

%2 Sahniin b. Sa‘id al-Taniikhi, al-Mudawwana al-kubra, 16 vol. (Cairo: Dar al-Sa‘ada, 2014), 13/71.
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shielded from the markets,” he recommends that they be given a stipend for them to spend on
their needs and that they should hire an agent (wakil) that they hold accountable. Women of such
a high social position also were to prove themselves as a competent “lady of the household
(rabbat al-bayt),” whose duties included hiring weavers, sending an agent to buy linen, and
making the agent give an account of their spending.®® As we will see shortly, the idea of testing
minors, particularly orphans, was not only present Qur’an and, later, in Muslim figh, but was also
a salient theme in early Arabic poetry as well as the sira. In short, the first part of Q 4:6 was
understood by Muslim jurists in the terms of social situations that seemed possible in their own
societies, and the wording itself seems to bear no relationship with Roman law.

Moreover, similar conclusions can be said for the other parts of the verse. The following
lines—an admonition to avoid wasteful consumption and permission for poor guardians to use
their wards’ property to sustain themselves in times of need—are of such a general nature that
looking for any origin beyond the context of the Qur’an’s production appears futile. Such rules
could potentially have occurred to anyone, but, as will be shown at a later point in this chapter,
the ability of guardians to consume part of the orphans’ property in case of poverty appears to be
an appeasement of some Arabs’ pre-Islamic practice of sharing property. Furthermore, Roman
law, far from giving guardians such a broad license to use some of their wards’ property for their

own uses, took a completely opposite stance. Guardians were required to make an account of the

% Tbn Qudama, 6/608. In the post-formative Shafi‘1 legal tradition, there are also recommendations to see
if the women being tested are capable, in the words of al-Nawaw1 of “protecting food from cats and
similar things,” on which the late Mamluk qadi, faqih, and historian comments: “This is because this
shows resolve (al-daby), (the ability to) preserve property, and that she will not be tricked. All of that is
the very meaning of maturity (rushd). His words ‘and similar things’ refers to things like cats, such as
mice, chickens and other things related to household chores.” Badr al-Din Ibn Qadi Shuhba, Bidayat al-
muhzaj fi sharh al-minhdaj, 4 vol., ed. Anwar b. Abi Bakr al-Shaykhi al-Daghistant (Jeddah: Dar al-
Minhaj, 2011), 2/186.
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property of their wards before and after the period of guardianship, and, in the early 4" century,
Constantine went so far as to place a lien over guardians’ property for the period during which
guardians undertook their duties. According to Miller, this resulted in a general reluctance to
assume the burden of guardianship throughout the late Roman Empire.%

This leaves the final part of verse six of Sirat al-Nisa’: “When ye release their property
to them, take witnesses in their presence: But all-sufficient is Allah in taking account.” On the
face of it, this verse seems to convey a fairly straightforward command: guardians should have
witnesses attest when giving their (now adult and mature) former wards their property. In fact,
jurists and Qur’anic commentators did not agree on this interpretation. Although, as the Qur’anic
commentator al-Qurtubi (d. 1272 AD) notes, “the apparent meaning of the verse (zahir al-aya)”
is that taking witnesses is a “duty (fard)”, a group of jurists saw it as only “recommended
(mustakabb).”® Part of the reason for this disagreement about the meaning of the verse can be
seen already in the afsir of the 2"9/8™ century commentator, Mugqatil b. Sulayman (d. 767 A.D.),
who remarks that the “take witnesses in their presence” clause refers “to paying them (bi 'I-daf*
ilayhim),” but then continues to note that the final phrase of the verse (“But all-sufficient is Allah
in taking account™), “means as a witness, so there is no better witness than Allah between you
and them.”®® Is this to mean that Allah, alone, as a witness is sufficient without also enlisting

humans to witness handing over the property? It might appear that the majority of Middle Period

% Miller 69. Miller argues that this lien (called a hypotheca) resulted in a general unwillingness to assume
the duties of guardianship since the lien could potentially continue to be in effect for more than two
decades.

% Abii ‘Abd Allah al-Qurtubi, al-Jami * li-ahkam al-Qur’an wa’l-mubin li-ma tagammanah min al-sunna
wa-ay al-furgan, 24 vol., ed. ‘Abd Allah al-Turki (Beirut: Mu’assasat al-Risala, 2006), 6/76-77.

% Mugatil b. Sulayman, Tafsir Mugatil b. sulayman, 5 vol. ed. ‘Abd Allah Mahmid Shahata (Beirut:
Mu’assasat al-Tarikh al-‘Arabi, 2002), 1/358.
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jurists understood the verse in this way since of the four Sunni schools of law only the Malikis
understood this clause as conveying a requirement that all guardians take witnesses.®” However,
there are two important other factors that caused this divergences on the issue of having
witnesses present during the hand-off. First, Malikis, unlike the other three law schools, believed
that the legal interdiction on orphans could only be removed with a judicial ruling (hukm).*® For
the other schools, only the case of a safih required a ruling to effect a change of legal status
because a safih was originally placed under legal interdiction by means of a ruling, whereas the
case of orphans, as minors, did not necessitate the intervention of a judge but were automatically
under legal interdiction.®® Hence, since their legal incapacity was acquired without the
intervention of a judge, it could also be removed without any judge’s ruling. Second, these jurists
argued that the guardian of an orphan held the orphans’ property as a form of trust (amana), and
so while witnesses might be useful as a precaution in case of any dispute about the guardians’

handling of the property, the guardian, as a trustee (amin) was in principle to be taken for his or

% Maryam ‘Ata Hamid Qawzah, “Ahkam mal al-yatim fi al-figh al-islami” (master’s thesis, An-Najah
National University, 2011), 116.

% ]dem.; Muhammad b. ‘Abd Allah al-Raymi, al-Ma ‘ani al-badi‘a fi ma ‘vifat ikhtilaf ahl al-shari‘a, 2
vol., ed. Sayyid Muhammad Muhanna (Beirut: Dar al-Kutub al-‘Timiyya, 1999), 1/533. There is important
evidence of how the students of Malik handled this process in a template-style document preserved in a
4"/10™ century text. According to the text, a guardian could come to the judge and claim that a person
who was a ward in his care “was now mentally mature (gad rushid), and I am handing over his property
to him, so record this for me.” The judge should not do this, however, until it is proved to him that the
man truly is the orphan’s guardian and that the orphan had reached maturity. ‘Abd Allah b. ‘Abd al-
Rahman AbT Zayd al-Qayrawani, al-Nawdadir wa’[-ziyadat ‘ald ma fi al-mudawwana min ghayrihda min
al-ummahhat, 15 vol., ed. Muhammad al-Amin Bikhubza and ‘Abd al-Fattah al-Hulw (Beirut; Dar al-
Gharb al-Islami, 1999), 10/99.

% Although this was the position of Aba Yasuf (d. 798 A.D.), not all Hanafis agreed with this. According
to Muhammad al-Shaybani (d. 805 A.D.), the safih was to be considered under legal interdiction as soon
as he started to spend prodigally. Muhammad al-Shaybani, Al-Asl, 13 vol., ed. Muhammad Baynakalin
(Beirut: Dar Ibn Hazm, 2012), 8/470-471, 487; Shams al-Din al-Sarakhsi, al-Mabsiit, 32 vol. (Beirut: Dar
al-Ma‘rifa, n.d.) 24/163; Tbn Qudama, 6/610; al-Raymit 1/533.
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her word in the absence of contrary evidence.® If, however, the guardian had taken a loan from
the orphans’ property (something that not all early jurists agreed was legal), then the guardian
would be required to take witnesses.'%

In sum, there was no agreement among early Qur’anic commentators or jurists about the
legal content of this verse. As seen above, Roman law required that guardians create an account
of their wards’ belongings before assuming guardianship and again once their duties came to an
end. Beyond the divergences documented in the previous paragraph from this position, it must be
noted that Q 4:6 does not indicate that guardians should make an account of their wards’
property before assuming guardianship duties. If the verse were truly a reference to Roman law,
whether directly or via a Jewish intermediary, as von Kremer suggested, it is hard to see how this
important stipulation could have been missed.

Contrary to Von Kremer’s claims, if there is one place where one might argue that a clear
“borrowing” from Roman law appears to have occurs, it is not, in fact, in Sirat al-Nisa’ but in a
legal opinion attributed to Aba Hanifa (d. 767 A.D.). According to this opinion, recorded in

numerous legal texts, legal incapacity could not persist beyond the age of twenty-five except in

100 Al-Kasani, 6/588; ‘Al b. Muhammad al-Mawardi, Al-Hawi al-kabir fi figh madhhab al-imam al-
shafi ‘T radiy allah ‘anhu wa-huwa sharh mukhtasar al-muzani, 19 vol. ed. ‘Ali Muhammad Mu‘awwid
and ‘Adil Ahmad ‘Abd al-Mawjud (Beirut: Dar al-Kutub al-‘Ilmiyya, 1994), 6/363. A minority Shafi‘l
view held, however, that removing legal interdiction on an orphan did require a jurist’s ruling because its
removal “requires contemplation (nazar) and testing (ikhtibar).” See al-Shirazi, al-Muhadhdhab, 4/283.
See also: ‘Abd al-Wahid al-Ruwayani, Bakr al-madhhab fi furi * al-madhhab al-shafi 7, 14 vol., ed. Tariq
Fatht al-Sayyid (Beirut: Dar al-Kutub al-‘TImiyya, 2009), 5/390. Malik is reported to have held that the
guardian (wasi) was to be believed if he said that he spent his wards’ property for their benefit unless
someone else took care of them like their mother or brother, in which case the guardian would need to
provide evidence. In support of this opinion, Sahniin cites the witnessing clause in Q 4:6 (Sahniain, 15/25).

101 Qawzah, 116.
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extreme cases of mental disability (namely, insanity).1%? After reaching the age of twenty-five, a
safih’s property could not be withheld from him. Roman law, as seen above, also held that all
forms of legal incapacity due to minority came to an end at the age of twenty-five. However,
here the similarities come to an end, for Abti Hanifa’s opinion did not apply to the case of
minors, but to spendthrifts. Moreover, unlike both Roman law and the majority of early Muslim
jurists, Abt Hanifa did not hold that the safih could be withheld from making oral transactions,
which meant, as later jurists would conclude, that “it is of no use to prohibit (the safth from

possessing) the property (/a yufid man‘ al-mal shay 'an).”*%

Jewish and Christian Laws on Orphans and Guardianship

Up to this point, a direct comparison of Roman and early Islamic laws on orphans’
property and guardianship has shown that only a very weak case, if any, can be made that either
the Qur’an or early Muslims looked to a Roman model for their laws. But von Kremer suggested
that Roman law came to the early Muslim community via Jewish law, and Crone, as seen above,
argued that Roman provincial law, much of it known today from Christian sources, had some
kind of influence on early Islamic law. The following section will not only consider these claims
in regards to orphans’ property and guardianship but also introduce some of the developments in
Jewish and Christian treatment of these subjects in order to gain a better understanding of the

Late Antique legal milieu in which early Islamic law and ethics emerged.

102 He nevertheless still allowed legal interdiction to be imposed partially on “the shameless jurisprudent”
(al-mufti al-majin), “the ignorant physician (al-tabib al-jahil),” and “the insolvent renter (al-mukari al-
muflis),” but these are all partial forms of interdiction that did not imply the near complete legal
incapacity that minors, spendthrifts and insane people had. See al-Kasani 10/82; al-SarakhsT, 24/157.

103 Al-Sarakhst 24/158.
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First, it should be noted that Talmudic law between the 2" and 5" centuries shows a clear
relationship to Roman law. Like Roman legal documents in late Roman Egypt, Talmudic law
employs the Greek term for guardian, epitropos.®* Many of the rules in the Mishnah and Tosefta
are similar to those we have already seen in Roman law: the father is expected to appoint a
guardian, but the court will do so if no one has been appointed. Usually, the mother is not
expected to be the guardian, and court-appointed guardians are always free men, but the father, if
he chooses, can appoint a woman or a slave as a guardian.®® Like Roman and Islamic law, the
main duty of the guardian is to protect and preserve the wealth of his or her ward. Just as we saw
in the case of Roman law, this duty is unpaid and not expected to be profitable, something that
marks a major difference from Islamic law, as will be seen shortly.% Unlike in Roman law, the
guardian is also expected to separate tithes from the orphans’ property and provide them access
to the Torah, something, we will see, some Muslim jurists also believed.’®” Moreover, the court
took an increased interest in positioning itself as a replacement of the father, epitomized in the
maxim, repeated often in medieval texts: “the court acts as the parents of the orphan” and “the
judge of the widows.”1% Talmudic laws’ adoption of Greek and Roman legal concepts of

guardianship, coupled with the Biblical interest in the welfare of poor orphans discussed above,

104 Gagliardi, 231-232.

105 Amihai Radzyner, “Guardianship for Orphans in Talmudic law,” in Legal Documents in Ancient
Societies VI. Ancient Guardianship: Legal Incapacities in the Ancient World (Trieste: EUT Edizioni
Universita di Trieste, 2017), 247, 256-257.

106 The epitropos of the court was considered a “paid bailee,” but apparently the payment only referred to
the profit of being acknowledged as a trustworthy person by the court. Ibid. 263.

197 1bid. 259.

108 1hid. 249-250; Mark R. Cohen, Poverty and Charity in the Jewish Community of Medieval Egypt
(Princeton: Princeton University Press, 2005), 43, 142, 147, 237.
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meant in practice that the Jewish court was not only interested in preserving successful transfers
of property to orphans, but also in helping those orphans without property through the
distribution of alms and the provision of clothing and education. In an earlier period, in the
second century B.C., it seems that Jewish priests had also stored some of the movable wealth of
orphans in the Temple.2%® This central location for preserving wealth, associated with a religious
or spiritual power, is similar to the institution in medieval Egypt and Syria that will be discussed
in Chapters Three, Four and Five. Finally, in the firstcentury A.D., a dispute emerged about
whether guardians should give an account at the end of their duties as guardian.*'° Since this
opinion was disputed, just as in Islamic law, it seems hard to make the case that Jewish law
provided a direct model for either Q 4:6 or Islamic laws of guardianship.

The interest in the spiritual welfare of the orphan and the good of all orphans, whether
wealthy or destitute, is paralleled by Christian attitudes to orphans. By the middle of the second
century, bishops supervised the distribution of food and money to orphans, widows and others in
need.!!! Peter Brown has argued that this inclusion of these poor figures in the bishops’ “flocks”
was an important means by which Christian leaders in late Antiquity extended their power and
legitimacy in the Near East. As bishops and clerics rose to positions of leadership in late Roman
society, they made claims to speak in the name of “the poor,” demanding and receiving support
and recognition from the emperors and the urban populace alike. Prior to the rise of Christian
authority, public giving was not imagined or represented as help for the down-and-out; it was

first and foremost a gift to one’s fellow citizens, both rich and poor, out of civic virtue and the

199 Miller, 43.
110 Radzyner, 264-265.

11 Miller, 45
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desire to impress the public with one’s generosity.!? According to Brown, “in a sense, it was the
Christian bishops who invented the poor.”!!® In this way, new forms of authority were created,
such as the episcopalis audentia and church officials strengthened local communities by reaching
out to the disadvantaged, a category which largely referred to the “middling” poor—those people
who supported the Church through tithing, but were also constantly under the threat of suddenly
being thrown into destitution.*'* This new category of poor was the result of the adoption of the
Near Eastern model of society in the late Roman Empire, in which the poor were “a judicial, not
an economic category. They were plaintiffs, not beggars. To give ‘justice’ to the ‘poor’ was a
sign of royal energy.”**® In accordance with this model, Byzantine emperors, while largely
keeping Roman laws of guardianship intact except for the small modifications discussed above,
introduced a new institution: the orphanage, which soon became an important symbol of the
Emperor’s righteousness and dedication to justice.!!®

Both Jewish and Christian communities in the centuries before the emergence of the early
Muslim communities, due to the longstanding Biblical significance of the plight of the orphan
and the widow, manifested an increased interest, compared to Roman law, in the welfare of poor

orphans. The focus in Roman law was on propertied orphans and contains little in regards to the

112 peter Brown, Poverty and Leadership in the Later Roman Empire in “The Menahem Stern Jerusalem
Lectures” (Hanover: University Press of New England, 2002), 4-5.

13 |bid., 8-9.

114 1bid., 49-48; 67.

1 |bid., 69.

116 Miller 51, passim. In addition to the orphanage, the enrollment of fatherless children in monasteries
appears to have been a way to attract new members and staff to religious institutions. See Richard
Greenfield, “Children in Byzantine Monasteries: Innocent Hearts or Vessels in the Harbor of the Devil?”

in Becoming Byzantine Children and Childhood in Byzantium, ed. Arrieta Papaconstantinou and Alice-
Mary Talbot (Washington: Dumbarton Oaks, 2009), 275.
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majority of orphaned individuals—those without estates and property needing a special guardian
to oversee its management. This is a common commitment that, as will be seen shortly, is
present in pre-Islamic poetry, the Qur’an, and early Islamic sources like the Prophet’s biography
and the athar works. After this comparative overview of the treatment of orphans in those legal
communities active in the Near East upon the appearance of Muslim communities, three points
can be drawn in conclusion. First, little direct “borrowing” can be seen. Even in cases where we
seem to have a very obvious insertion of Roman legal ideas in Islamic law, as in the case of Aba
Hanifa’s opinion that interdiction of the safth ends at age twenty-five, these similarities upon
closer inspection appear superficial. Much like Jewish incorporation of Roman and Greek legal
concepts, any initial borrowing that did occur soon acquired a life of its own in the new context.
(And, moreover, Abt Hanifa’s opinion on this matter never gained dominance among Muslim
jurists.) Second, the general similarity between these different communities’ laws points to an
extensive diffusion of shared expectations and assumptions about the community’s responsibility
for orphans’ persons and property. These expectations, moreover, had been in enshrined in laws
and legal institutions so ancient that it is likely that general knowledge of them existed in areas
like Syria, Irag, and Egypt. One probably did not need to speak to a legal expert or look at a law
book in those areas to know that some authority, whether a governor, judge or religious scholar,
was expected to be involved in guardianship appointments in the case that none was appointed
by the father. Most guardians were male, but women could also be appointed, particularly in the

Roman provinces, including Arabia.!’

17 Hannah Cotton, “The Guardianship of Jesus Son of Babatha: Roman and Local Law in the Province of
Arabia,” The Journal of Roman Studies 83 (1993), 94-108.
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Why do we see so many suggestive parallels between the legal cultures of Late
Antiquity? The answer, mentioned above, appears to be that similar problems led to similar legal
solutions. Orphans were by all estimates extremely common in premodern times, even without
the added turbulence of pestilence and war. Documents from Roman Egypt and Byzantine tax
records, while limited in scope, suggest that anywhere between 25 to 45 percent of children
experienced orphanhood before reaching adulthood.'® Another study, based on a
microsimulation of Roman mortality, suggests “that just over one-third of Roman children lost
their fathers before puberty, and another third then lost their fathers before age twenty-five.”%?
In medieval Egypt, the numbers of orphans were likely similar, if not higher. According to Eve
Krakowski in her study of Geniza documents relating to young Jewish women in Egypt between
the 10" and 13" centuries, 40 percent of the 381 marriage documents she studies indicate that the
women were fatherless at the time of marriage.*?° This would suggest that orphanhood
throughout the Near East was a common experience, and often a likelihood, rather than an

exception as it has become today.

Orphans, Guardianship, and Social Responsibility in Pre-Islamic and Early Islamic

Culture

118 Miller 21.

119 Richard P. Saller, Patriarchy, Property and Death in the Roman Family,” Cambridge Studies in
Population, Economy, and Society in Past Time, (Cambridge: Cambridge University Press, 1994), 189.
Significantly due to its temporal and spatial remoteness from the surveys cited above, a study of English
manorial court records between 1279-1410 showed that between 26.6 and 35.3 percent of all heirs in the
records are identified as orphans. See Elain Clark, “The Custody of Children in English Manor Courts,”
Law and History Review 3, no. 2 (1985), 335.

120 Eve Krakowski, Coming of Age in Medieval Egypt: Female Adolescence, Jewish Law, and Ordinary
Culture (Princeton: Princeton University Press, 2018), 2.
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The Qur’an mentions orphans directly in 21 different verses, each time using either the
singular noun yatim or the plural yatama. The plural aytam, common in later Muslim legal
writings, is never used. Out of these 21 verses, all but one (al-Kahf 82) make a clear reference to
the ethical or legal duties owed to orphans. Taken together, these verses constitute a distinct
minor theme in the Qur’an that indicates the importance of taking care of orphans, both
propertied and destitute, to the early Muslim community and can help explain, in part, the
continued significance of orphans to Islamic law and conceptions of justice well into the
medieval period. Moreover, the orphan appears as a conduit of dangerous, but potentially
astonishing and positive, energy. Nourished and protected, the orphan can achieve or help one
achieve greatness; denied his or her rights and neglected, the spurned orphan can be a sign or
cause of one’s downfall.

In the previous pages, it was seen that this dangerous energy embodied in the orphan was
a common Near Eastern theme. It is for this reason that Stura 93, an apparently biographical
reference to the prophet and often understood as such by both Muslims and Orientalists, can also
be seen as fitting a model of representing the Near Eastern hero as an orphan, a theme expanded
on in the biography assembled by lbn Ishaq.!?* The Qur’anic verses that mention orphans also

bear a strong resemblance to some of the Biblical verses mentioned above, and some of them, as

121 «“The story of Muhammad the orphan seems patterned along other legends of heroes, with the
difference that his figure was both heroic and hieratic, but is not necessarily untrue on this score alone,”
Aziz Al-Azmeh, The Emergence of Islam in Late Antiquity: Allah and his People (Cambridge: Cambridge
University Press, 2014), 376. Although not referencing his orphanhood directly, Izustu makes a similar
remark that “in the pictures of Muhammad which the pious Muslim writers of later ages have left, we
often see a typical hero of the Arabian desert,” Thoshihiko Izutso, Ethico-Religious Concepts in the
Qur’an (Montreal: McGill-Queen’s University Press, 2002), 75.
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we will see, are a conscious reworking and response to the Bible.*?? In the following pages, | will
show that the Qur’anic material on orphans, regardless of its similarity to Biblical material and
Near Eastern law, is best understood in relation to the culture and literature of pre-Islamic and
early Islamic Arabia (6"-8" centuries). Using poetry, the most significant cultural artifact from
the period alongside the Qur’an, it will be shown that the ideas of the orphan’s ambiguous
nature, the ethical and legal significance of orphans, and the relationship between the safih and
ideas of responsible social action were familiar parts of Arabic and early Islamic culture by the
time jurists began writing about legal interdiction and guardianship in the 8" and 9" centuries
A.D.

Before turning to material related to orphans and their property in early Arabic and
Islamic culture, it must be noted that the sources here are not discussed just because they reveal
something about how Islamic legal institutions developed, but also, and more importantly for the
current study, because these materials continued to be cherished, read and meditated upon
throughout the Mamlik period. Both the Qur’an and pre-Islamic/early-Islamic poetry were
transmitted and read to a greater extent than any other kind of literature throughout the 13" and
15" centuries (and beyond, of course) throughout Egypt and Syria, including hadith (although
hadith will not be entirely ignored in this chapter). While the prominence of the Qur’an and
adab, particularly poetry, is in itself unsurprising to anyone vaguely familiar with late medieval

Arabic and Islamic culture, the extent to which pre-Islamic and early-Islamic poetry, in

122 Incorporation of Biblical themes is of course not evidence that the biographical material on
Muhammad’s orphanhood needs to be dismissed as ahistorical. In fact, just the opposite conclusion can as
readily be made from the Qur’anic evidence. As Speyer noted, Muhammad’s own experience of
orphanhood, referenced in Q 93, would have likely heightened his sympathy and concern for the plight of
the orphan. Speyer even suggests that Muhammad’s experience as a child may help explain the Qur’an’s
remarkable interest in Miisa (Moses). Heinrich Speyer, Die Biblischen Erzahlungen im Qoran
(Darmstadt: Wissenschaftliche Buchgesellschaft, 1961), 199, 308.
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particular, was preserved and read during this period has only come to light recently. In his
masterful study of the Ashrafiya library catalogue—the only complete catalogue of a library
from this period—Konrad Hirschler notes that the catalogue of this “run-of-the-mill library” at
the Ashrafiya (a mausoleum and madrasa built in Ayyabid Damascus) allows us to get a better
glimpse of what books were available and read during the period than any other source due to the
library’s average (“‘or perhaps even below” average) character.'?® Hirschler’s study shows us that
32% of all works in the library fall into the thematic category of “poetry,” whereas the thematic
category of “transmitted sciences,” including prayer books, kadith, Qur’an, and much else,
constitutes only 20% of the collection.'?* This contrast becomes even starker when one turns to
books that were held in multiple copies, a sure sign of the work’s popularity: out of the 163
works held in multiple copies in the Ashrafiya, poetry has a lion’s share of 47%.%° Turning to
pre-Islamic poetry, Hirschler shows that these works “are better represented in the collection
than virtually any field within the transmitted sciences,” with many authors having more than
one copy of their work in the library, indicating that they must have been “among the most
frequently lent out works in this library.”*?® While this astounding popularity can be partially
accounted for by the importance of pre-Islamic poetry for grammatical and exegetical studies at
the time, their salience is not simply a result of scholars’ interest in recherché lexicology and

grammar. Rather, recent research indicates that the poetry and lives of some of these poets, at

128 Konrad Hirschler, Medieval Damascus—Plurality and Diversity in an Arabic Library: The Ashrafiya
Library Catalogue (Edinburgh: Edinburgh University Press, 2016), 1,3.

124 |bid., 106.
125 1hid., 108.

126 1hid., 110-111.
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least, provided material for moralizing and entertaining reflections of a quasi-historical nature.?”
Given this outsized importance of poetry, and pre-Islamic poetry in particular, in late medieval
Arabic culture, one should not exclude the attitude and ethics reflected in early Islamic poetry

and focus entirely on the Qur’anic material.

Orphans as Liminal Figures with Ambiguous Power

While the word “orphan” often today calls to mind the bleak lives of those wretched
souls in a Dickens novel, early Arabic literature placed less stress on their helplessness than their
displaced existence. Most Middle Period Arabic lexicographers emphasized that the original
meaning of yatim, the Arabic word for orphan, was fard (alone, single, sole, or an individual),
and the noun yutm indicated infirad (isolation or the state of being alone).'? On the basis of this
understanding of the word comes the Arabic phrase durra yatima, or “unique pearl,” which was
employed especially to refer to highly-prized literary works, such as the epistle on wisdom by
Ibn al-Mugqaffa® (d. circa 139/756), Al-Durra al-yatima, or the highly influential literary
anthology by Abta Mansir al-Tha‘alibi (d. 429/1039), Yatimat al-dahr fi mahasin ahl al-‘asr

(The Unique Pearl Concerning the Elegant Achievements of Contemporary People). 1 Ibn

127 Guy Ron-Gilboa, “Pre-Islamic Brigands in Mamluk Historiography,” Annales islamologiques 49
(2015): 7-32.

128 1bn Manzir, Lisan al-‘arab, 15 vol. (Beirut: Dar Sadir, 1955-1956), 12/645-646; Muhammad Murtada
al-Husayni al-Zabidi, Taj al- ‘ariis min jawahir al-gamiis, 15 vol., ed. ‘Al al-Hilalt (Kuwait: al-Turath al-
‘Arabi, 2001), 34/134-137; Abt Manstar Muhammad b. Ahmad al-Azhari, Tahdhib al-lugha, 16 vol., ed.
Muhammad ‘Ali al-Najjar, et. al. (Cairo: al-Dar al-misriyya li’l-ta’lif wa’l-tarjima, 1967), 14/339-340;
Eric Chaumont, “Yatim,” Encyclopaedia of Islam, Second Edition.

129 |bn Manziir 12/646 ; ‘Abd Allah b. al-Muqaffa‘, Athar ibn al-mugaffa‘ (Beirut: Dar al-Kutub al-
‘Ilmiyya, 1989), 325-330; Muhammad Ibn Ishaq al-Nadim, Kitab al-fihrist /i 'I-nadim, ed. Rida Tajaddud
(Tehran: Ibn Sina, 1964), 132 (where Ibn al-Mugaffa‘’s work is referred to as “Kitab al-yatima fi al-
rasa’il”’). On Ibn al-Mugaffa‘, see Francesco Gabrieli, “Ibn al-Mukaffa‘,” Encyclopaedia of Islam, Second
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Manzir does, however, include some variant opinions about the meaning of yatim and yutm. The
Kufan philologist and famed transmitter of poetry and proverbs, al-Mufaddal al-Dabb (d.
between 164/781-170/787), held that the origin of the word was al-ghafla (negligence,
inattention, or indifference), and “it was for this (meaning) that the yatim was called a yatim,
since piety towards him (birrih) is neglected.”** For similar reasons, another early philologist,
one Abt ‘Amrd, claimed that the original meaning of yutm was ibza’ (slowing down or holding
back).*!

In Arabic and in Muslim figh, yatim refers to a fatherless child, and the word is not
usually used, except figuratively, for fatherless adults, as will be discussed below.**? This
contrasts with animals, in which motherless offspring, rather than fatherless, can be called yatim.
Ibn Khalawayh (d. 370/980-1) argued, however, that birds were an exception to this: “Yutm in
birds depends on (the loss of) both the father and the mother, for they both feed their chicks.”!3
This argument reveals an important assumption about the nature of yutm: the deciding factor was
loss of a provider of material sustenance, not the absence of a caregiver. This is reflected in the
discussion of orphans in figh, as well, where the overriding concern is for the management of

whatever property the orphan may own and to ensure that they are able to manage their own

Edition. For al-Tha‘alibi and his anthology, see Bilal Orfali, The Anthologist’s Art: Abii Mansir al-
Tha ‘alibt and His Yatimat al-dahr (Leiden: Brill, 2016). | rely here on Orfali’s translation of the title; see
ibid. 6.

130 Ibn Manziir, 12/645. On al-Mufaddal al-Dabbi, see Ilse Lichtenstidter, “al- Mufaddal b. Muhammad
b. Ya‘lab. ‘Amir b. Salim b. al-Rammal al-Dabbi,” Encyclopaedia of Islam, Second Edition.

131 |bn Manzar, 12/645; al-Azhari 14/340.

132 Al-Khalil b. Ahmad al-Farahidi, Kitab al- ‘ayn murattaban ‘ald hurif al-mu ‘jam, 4 vol., ed. ‘Abd al-
Hamid Hindaw1 (Beirut: Dar al-kutub al-‘ilmiyya, 2002), 4/409.

133 Al-zZabidi, 34/134. On Ibn Khalawayh, see Anton Spitaler, “Ibn Khalawayh,” Encyclopaedia of Islam,
Second Edition.
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economic affairs before their property is turned over to them. The lexicographers also mentioned
the minority opinion, held by Abt ‘Ubayda b. al-Jarrah (d. 18/639) that women, unlike men,
remain in a state of yutm until marriage.3* This opinion was likewise held by Malik and later
became a dominant opinion in the Maliki madhhab, but was never accepted by the other three
Sunni madhhabs that had jurisdiction during the Mamlik Period.**®

The Prophet Muhammad is by far the best known example of an exceptionally unique
orphan in Islamic and Arabic literature. The biographical material collected in 1bn Ishaq
highlights not only the difficulty that being first fatherless and, later, motherless presented, but,
also the uncertainty that his social dislocation provoked. In the story describing Halima’s
decision to foster him as a child, Halima relates that “each woman refused him when she was
told that he was an orphan, because we hoped to get payment from the child’s father.” Halima
too refuses, but, after not finding a child to suckle, she tells her husband that she will take the
orphan. Her husband tells her to do as she pleases, for “perhaps God will bless us on his
account.” Of course, this is what happens: no sooner do they take the young apostle under their
wing than Halima’s bosom overflows with milk, so do the udders of their weary old camel, and
their previously lethargic donkey now outpaces all her companions. When they return to their
(previously) barren abode, miracles of abundance persist.**® Haltma’s companions’ reluctance to
waste their time on an orphan proves, in the end, to be unjustified. In addition to Muhammad,

Mary is also identified in the Sira as an orphan who was chosen “above the women of the

13% 1bn Manziir, 12/645; al-Azhari, 14/340. On Abu ‘Ubayda b. al-Jarrah, see Ibn Sa‘d 3/379-384; 9/388-
389.

1% Tbn Qudama, 6/602-603.
136 Alfred Guillaume, The Life of Muhammad: A Translation of Ishag ’s Sirat Rasiil Allah (1955; reis.,
Karachi: Oxford University Press, 1967), 71.
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world.”**" Like Joseph and Moses, these prophetic figures’ social and familial dislocation is a
prelude to their becoming bearers of fertility and prosperity to their people.

Orphans are not always associated with growth and positivity in the early Arabic
tradition, but were also at times portrayed to be vessels of terrible destruction. A tradition quoted
by the Qur’anic exegetes, for example, claimed that an unknown Israelite man dreamt that “the
Temple (bayt al-maqdis) and the people of Israel would be destroyed at the hands of an orphan
boy (ghulam yatim), the son of a widow, from the people of Babel, and he is called
Nebuchadnezzar.” The man set off to find the boy, who happened to be collecting wood to
support himself and his mother. After feeding the poor boy for three days, the man requested that
the boy grant him safety when he becomes king, which he was granted.!3 This man’s calculated
kindness towards the orphan may have saved himself, but the destruction wrought by the orphan
against the man’s people would still come to pass.

This story of Nebuchadnezzar as an orphan boy shares a narrative schema that can also
be found in some of the stories related about pre-Islamic poets in Abu al-Faraj al-Isbahani’s (d.
362/972-3) Book of Songs (Kitab al-Aghani).**® During the bloody War of Basiis, Humam b.

Murra found an orphaned boy laying on the ground, and he took the boy and raised him as his

137 1bid. 275.

138 Abii Ja‘far al-Tabari, Tafsir al-tabart: jami* al-bayan ‘an ta wil ay al-qur’an, 25 vol., ed. ‘Abd Allah
b. ‘Abd al-Muhsin al-Turki (Giza: Dar Hijr, 2001), 14/479; Tarikh al-tabart. tarikh al-Rusul wa’l-mulik,
11 vol., ed. Muhammad Aba al-Fadl Ibrahim, (Cairo: Dar al-Ma‘arif, 1967), 1/586-588; Abu Ishaq al-
Tha‘labi, al-Kashf wa lI-bayan al-ma ‘riif tafsir al-tha ‘labi, 10 vol., ed. Abi Muhammad b. ‘Ashir and
Nazir al-Sa‘idi (Beirut: Dar Ihya’ al-Turath al-‘Arabi, 2002), 6/77.

139 For al-Ishahani’s life and the context of the book’s composition, see Hilary Kilpatrick, Making the

Great Book of Songs: Compilation and the Author’s Craft in Abi I-Faraj al-lsbahani’ Kitab al-Aghani
(London: RoutledgeCurzon, 2003).
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own, naming him Nashira.}*® After a time, the boy realized that he was actually a son of the
Bant Taghlib, the tribe at war with Humam’s people. So, when Humam took a reprieve during
the battle known as “the Day of al-Qusaybat, putting aside his arms in order to quench his thirst,
the orphan Nashira grabbed a short spear and killed him, after which he went and joined the
Banil Taghlib.'*

There is a nearly identical tale of an orphan’s revenge in The Book of Songs that also
takes place during the War of Bastis, but this time it was Humam’s brother, Jassas, who met his
demise at the hands of the orphaned son of his sworn enemy, Kulayb. After killing the latter,
Jassas had fostered the man’s son, al-Hijris, (who also happened to be Jassas’s nephew), raising
him like a son and even giving the boy his own daughter in marriage. After the dust of war had
settled and peace was made, al-Hijris, now a young man, discovered that Jassas was actually the
murderer of his father. When he returned home to his wife that night, his lust for vengeance was
such that his breath burned his wife’s bosom as they slept. The young man tricked Jassas into
giving him a horse and a knight’s equipment, after which he turned on him, spearing his adoptive

father to death.14?

140 The name is from the root n-sh-r, which has a strong semantic relationship to scattering rain or win
and the rejuvenation of life, both vegetation and human, as in “ard nashira,” which means according to
Lane, “Land having herbage, or pasturage, which has dried up and then become green in consequence of
rain in the end of summer.” Edward W. Lane, An Arabic-English Lexicon (London: Williams and
Norgate, 1863), 1/2795. It is possible that the name is supposed to indicate Humam’s belief that his good-
will towards the orphan would bring fertility and restore prosperity to his battle-beleaguered tribe. Yet the
root is also semantically related to the act of cutting, and so his name in the story also hints at the
Humam’s demise from the boy’s blade.

141 Abii al-Faraj al-Isbahani, Kitab al-Aghant, 3rd ed., ed. lhsan ‘Abbas, Ibrahim al-Sa‘afin, and Bakr
‘Abbas (Beirut: Dar Sadir, 2008), 5/30.

12 Ibid. 5/39-40.
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Finally, the famed su ‘/izk (brigand) poet al-Shanfara is said to have also wrecked
vengeance on his adoptive clan, the Banti Salaman. There are three different versions of this
story in the Book of Songs, but they all agree that his adoptive father treated him as his own. In
two of the three versions, al-Shanfara swears not to rest until he gets vengeance by killing 100
men of the Banti Salaman. Moreover, in two versions it is also explicitly stated that his own
father was killed by al-Shanfara’s adoptive tribe prior to being ransomed to the Banii Salaman- 43
According to Stetkevych, these anecdotes highlight the liminal and ambiguous nature of al-
Shanfara, and they are intended to help explain why he turned on his own tribe, the Banti Fahm,
who had abandoned him to their enemies as a form of ransom.'** Given the morbid similarities to
the previous stories, including the one about Nebuchadnezzar, it would also seem that
orphanhood accentuated the sense of liminality and disruption of the status quo. There is a
semantic logic to these stories that resonates with the story of Muhammad and Moses—two
orphans who also found themselves at odds with the customs and rules of the people they had
been raised by. These parallels suggest that the potentially disruptive power of orphans, in
particular, was a common idea in early Arabic literature familiar across literary and religious
genres.

Yet not all stories in the Book of Songs about orphans are quite this antinomian. The
legendary ruler of Mecca, Qusayy b. Kilab, who reunited the Quraysh in Mecca and was an

ancestor of Muhammad, was also said to have been raised as an orphan by his mother in

%3 Ipbid. 128, 131-132, 138.

144 Suzanne P. Stetkevych, The Mute Immortals Speak: Pre-Islamic Poetry and the Poetics of Ritual
(Ithaca: Cornell University Press, 1993), 125-128.
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Mecca.'* As in some of the previous orphan stories, a stranger informs him after a time that he
is not actually one of the Khuza“, the dominant tribe in Mecca at the time. When he asked his
mother who he really was, she informed him of his honorable lineage and told him, “Your people
are the family of God (a/ allah),” after which he went on a quest to find his people and reclaim
his patrimony.%® Another heroic orphan story from pagan Arabia can be found in the anecdotes
about Imru’ al-Qays. These stories indicate that it was the regicide of his father, the Kindite king,
and the burden of vengeance that he accepted, which rattled him out of his youthful precocity
and immaturity.*’ Stetkevych has argued convincingly that in pre-Islamic poetics, “to avenge is
to inherit,” and it is after a final drinking bout that Imru’ al-Qays foreswore wine, meat,
anointing himself with oil, washing his head and touching women.*® According to Stetkevych,
his mu ‘allaga portrays in its initial nasib section his decision “to abandon the quest for mature
manhood in pursuit of puerile pastimes” by deciding to slaughter his she-camel, typically used
by the Arab hero to overcome the terrors and dangers of the rakil.1*® His wasteful behavior is

typical of the kind of prodigality (israf) that Muslim jurists associated with the behavior of the

45 |bn Hazm, Jamharat ansab al- ‘arab, 9"ed., ed. ‘Abd al-Salam Muhammad Hartin (Cairo: Dar al-
Ma‘arif, 2020), 14.

146 Abai Bakr al-Anbari, Sharh al-qasa 'id al-sab * al-tiwal al-jahiliyyat, 9" ed., ed. ‘Abd al-Salam
Muhammad Hartn (Cairo: Dar al-Ma‘arif, 2019), 258-260.

¥ Imru’ al-Qays is portrayed in The Book of Songs as living a fairly typical su ‘Zik lifestyle prior to his
father’s murder. His father had exiled him because of he wrote poetry, and Ibn Kalbi reports after that that
“he would wander among the Arabs’ settlements with an assortment of Arab outcasts (shudhdhadh al-
‘arab) from Tayyi’, Kalb and Bakr b. Wa’il. If he came upon a stream, pool of water, or hunting ground,
he would stay awhile and slaughter something for the people with him each day. Then he would go hunt,
and when he would catch something he would return and eat, and they would eat with him. He would
drink, and he serve them with him as his slave girls sung to him. He would keep this up until the water of
the stream would dry up, then he would move on to another one,” Al-Isbahani, 9/66.

148 Stetkevych, 245, 248.

149 1bid. 263-270.
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safih. This behavior was likewise typical of the brigand-poets (sa ‘alik).*° In the Book of Songs,
then, it is Imru’ al-Qays’ sudden orphanhood upon his father’s murder (in one version, he is still
living with his wet nurse) that inspires his endeavor to enter adulthood and shed his socially

irresponsible behavior.!

The Ethical and Legal Significance of Orphans

The excessive behavior (israf) of pre-Islamic Arabs was not always so frivolous as Imru’
al-Qays’. In plenty of verse, we find both brigand-poets and other, less rebellious poets not
identified as social outcasts, taking pride in what might be called careless generosity,
slaughtering all they have for the sake of a guest or person in need. In many cases, these
recipients of carefree generosity are orphans and widows.*? For example, the poet ‘Abid b. al-
Abras of Asad, the tribe against which Imru’ al-Qays swore vengeance for his father’s death,
states in a poem boasting of his tribe’s route of Kinda:

We shield from harm all our weak ones, and defend the stranger,
And provide for the needs of the widows with orphan children (aramil al-aytam).*>

10 yiisuf Khulayf, al-Shu 7@’ al-sa ‘alik fi al- ‘asr al-jahili, 5th ed. (Cairo: Dar al-Ma‘arif, 2019), 38-39.

BIAl-Isbahani, 9/67. It is only an attempt because, as Stetkevych argues, he “ultimately abandons his
patrimony” and continues in his excessive behavior by never cease thirsting for more blood to quench his
desire for vengeance (Stetkevych 248).

152 In his ethnography of the Rwala, Lancaster observed similar acts of generosity towards widows,
orphans and other vulnerable members of society. He suggested that doing this “is not just to fulfill
religious obligations, but is, in itself, a political statement of autonomy and a means of spreading
reputation and gathering information.” William Lancaster, The Rwala Bedouin Today, 2" ed. (Prospect
Heights: Waveland Press, 1997), 94. Moreover, he suggested that this could at times act as an “insurance
policy,” since “tomorrow’s beggar might be you.” This latter observation resonates with the poem of and
anecdote about Hujayya, discussed below. Ibid. 95.

153 < Abid b. al-Abras, The Diwan of ‘Abid Ibn al-’Abras, of Asad, ed. and trans. Charles Lyall and
Muhammad ‘Awny ‘Abd al-Ra’af (Cairo: National Library Press, 2020), 9.
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Or, in a poem in the Diwan al-Hudhaliyyin, the poet Sa ‘ida b. Ju’ayya in an ode about his
regrets in old age that begins:
If only I could know: is there any escape from old-age?
Does one feel regret for life’s passing after one’s hairs grey?
(Ya-layta shi‘ri ‘ala manja min al-harami
‘am hal ‘ala al- ‘ayshi ba ‘da |-shaybi min nadami?)
After describing his aching joints and a journey on his reliable she-camel, he returns to his
interrogation of mortality:
Have fate’s days preserved those people
at Ma‘yat? They were neither weak nor cowardly.
(hal agtana hadathanu I-dahri min anasin
Kanii bi-ma ‘yata la wakhshin wa-la qazami)
The poet continues to describe these brave folk who were fated to meet their deaths in Ma‘yat,
even though they were forewarned about their inevitable demise and even if they had had armies
as mighty as a mountain. Then the poet describes individual warriors lying on the battlefield,
among whose number are:
(And) a noble man of ancient lineage perishing,
who sheltered the orphan spurned by others.
(wa-khidrimin zakhirin a ‘raquhu talifin
yu'wiy al-yatima "idha ma dunna bi’I-dhimami)*>*

The poet’s ruminations on the inevitability of fate and death, themes common in Pre-Islamic

poetry, is mixed here with the glorification of the fallen warrior by recalling his care for orphans

1% Diwan al-hudhaliyyin (Cairo: Matba‘at Dar al-Kutub wa’l-Watha’iq al-Qawmiyya bi’l-Qahira, 2019),
1/191-205.
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in times when no one else would. More examples of such behavior to orphans and widows can
easily be found in early Arabic poetry.>®
Taking care of orphans was not always so boastful nor did it always imply prodigality
(israf) in pre-1slamic poetry. Probably the most resonant image of generosity to orphans under
one’s care is found in a poem of al-Shanfara in which he describes his friend and fellow brigand
Ta’abbata Sharran, whom he calls “umm ‘iyal (mother of children):”
And I have watched the mother of children feeding them
And she gave sparingly, just doling out a few morsels.
She fears, were she to give freely, that famine would strike us.
We remain hungry, but this is the way she manages.>®
Stetkevych argues that this sobriquet (umm ‘iyal) is a symmetrical inversion of tribal
values of the liberality towards the poor and needy: whereas the typical Arab tribal chieftain
prides himself in providing overflowing pots and surfeit in times of need, Ta’abbata Sharran is
here portrayed as stingy, barely able to feed his own children, thereby highlighting his inversion
of social norms. We can also add that the feminine here appears to indicate as well the animal

(and uncivilized) nature of Ta’abbata Sharran, for while human orphans were considered to be

fatherless, the Arabic lexicographers inform us that it was believed that animals were orphans if

15 E 0., Abi Sa‘id al-Asma‘1, al-Asma ‘iyyat: ikhtiyar al-asma ‘7, ed. Ahmad Muhammad Shakir and ‘Abd
al-Salam Hariin, 8" ed. (Cairo: Dar al-Ma‘arif, 2021), 104; Al-Mufaddal b. Muhammad al-Dabbf, al-
Mufaddaliyat, 18" ed., ed. Ahmad Muhammad Shakir and ‘Abd al-Salam Hariin (Cairo: Dar al-Ma‘arif,
2019), 368 (feeding hungry women); ibid. 172 (feeding the mother of two and an emaciated woman
wandering at night while nursing her infant); ibid. 160 (the poet condemns his cousin for not feeding the
poet’s dependents in time of hunger); Diwan al-Hudhaliyyin 2/244 (“Father of the orphans and the guests
in the hour no father could be found”); ibid. 2/148-49 (praise for the poet’s fallen friend, who gave refuge
to widows and opened his house to strangers and the poor in winter).

15 al-Dabbi, 110. Like all other translations (unless otherwise stated), this is my own. However, | did
consult the translation by Lyall. See Charles Lyall, The Mufaddaliyat: An Anthology of Ancient Arabic
Ode, Volume II: Translation and Notes (Oxford: Clarendon Press, 1918), 70.
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they were motherless.'® Hence, this underscores another point that Stetkevych makes: “the
image of the indigent mother trying to feed her large brood suggests a widow and her orphaned
offspring, who, like the sa ‘alik, are cut off from tribal sustenance and plrotection.”w8 Here, the
outcast brigands are portrayed as having recreated the norms of society among themselves:
having found a (not-so-human) mother, they have been alleviated of the worst hardships
associated with orphanhood not despite their wildness but because of it.

This inversion of social norms of prodigality towards orphans into sparing, calculated
management by the mother stands as a literary allusion to the harsh reality of orphanhood. As
noted above, premodern societies likely experienced an exceptionally high level of fatherless
children. Other early Arabic poems emphasize the near ubiquity of these phenomenon. For
example, the pre-Islamic poet al-Muraqqish al-Akbar proclaims in an elegy for a cousin slain in
the War of Basils:

Longevity’s elusiveness is no cause for regret,

For a man knows what he faces in life.

A father perishes and a newborn stays behind.

And everyone with a father is eventually orphaned.

(laysa ‘ala tali |-hayati nadam/wa-min wara’i I-mar’i ma ya ‘lam

yahliku walidun wa-yakhlufu maw/liidun wa-kullu dhi "abin yaytam):®
Life’s ephemerality, stated in no oblique terms in the first line, is stressed doubly so in the

second line: by the time fathers die, their children are yet recently born (mawliid). As everyone is

said to experience orphanhood, it might be thought that the poet’s choice of words is a mere

137 Al-Azhari ,14/340; for a literal use of yatim to refer to a motherless onager, see al-Dabbi 50 (line 10).
158 Stetkevych, 139.

159 Al-Dabbi, 239.
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hyperbole, yet the use of both yaytam (becomes and orphan) along with mawlad is surely
intended to emphasize not just the brevity of life but the experience of losing a parent early in
life. Yatim, according to the lexicographers, was only used for a person as long as they had not
reached maturity. Even the exception to this that they mention—its figurative use to refer to
Muhammad even in adulthood as Yatim Abt Talib—refers to a previous period in which he
experienced orphanhood as a child.*®® These lines likely had greater resonance in a premodern
context because orphanhood was a common experience.

Further evidence that orphanhood was a widespread phenomenon can be found in a poem
included in the collection of early Arabic poetry compiled by Abi Tammam (d. 845 A.D.), the
Diwan al-hamasa. The poem was attributed to Yazid b. al-Hakam al-Thaqaft and was composed
in the form of a series of wise sayings (amthal) for his son. One of these lines reads:

It is unknown to one with a child—

will he lose him or will the child be an orphan?
(ma ‘ilmu dhi waladin ayath—
kaluhu am al-waladu I-yatimi)*o!

Carefree generosity towards orphans was not just a virtue of the social outcast, however,
but appears in non-su ‘litk poetry as well, as in the elegy attributed to the sister of al-Mugassas al-
Bahiliyya, also in Diwan al-hamasa:

1. So lengthy was that day of mine at Al-Qalib, that even a veil could hardly shield the
noontime sun.

160 Al-Azhari 14/339; al-Manziir 12/646; al-Zubaydi 34/135. Another man (not mentioned by these
lexicographers) who continued to be referred to as yatim even after adulthood and becoming a parent is
the mupaddith Abt al-Aswad Muhammad b. ‘Abd al-Rahman (d. late Umayyad period), known as Yatim
‘Urwa. See Muhammad b. Sa‘d, Tabagat b. Sa ‘d, ed. *Ali Muhammad ‘Umar (Cairo: Maktabat khanj,
2001), 7/451.

161 Al-Khatib al-Tabrizi, Shark diwan al-hamasa li-abt tamam al-tabrizi, ed. Ahmad Shams al-Din and
Gharid al-Shaykh (Beirut: Dar al-Kutub al-‘llmiyya, 2000), 1/731.
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Suswh R

And how many men you saw that had downplayed your reputation, but they caught a
glimpse of you before they had time to think twice.

Then you’d plunder savory meat bountiful as a torrent of rain, and many a camel that had
been fattened on freshly gathered clover.

But al-Mugassas is yours to claim, not ours, if you are not met by a people with many
honorable deeds to their name.

Cheerful and reclining next to the table even if an unexpected gale uprooted an
entrenched tent peg,

and father of the orphans, who would spring up at his door like larva in a bed of lush
foliage.

Ya tiula yawmi bil-qgalibi falam takad/ shamsu z-zahiyrati tuttaqa bi-hijabt
wa-murajjimin ‘anka z-zuniina ra’aytahu/ wa-ra’aka qabla ta’ammuli I-murtabi
fa’afa’ta ‘udman kal-hidabi wa-jamilan/ qad ‘udna mithla ‘ala’ifi I-miqdabi
lakumu I-muqassasu la lana 'in "antumu/ lam ya tikum gawmun dhawii "ahsabr
fakihun ’ila janbi I-khiwani 'idha ghadat/ nakba u taqla ‘u thabita [- atnabr

wa- abii I-yatama yanbutiina bi-babihi/ nabta I-firakhi bi-kali’in mi ‘shabi*?

Feeding the orphans has the fertile effects of springtime: orphans spring up like larva in the

fresh foliage of springtime.2® His sister’s lack of protection, indicated in the opening complaint
about exposure to the sun, is contrasted to life springing up around the “father of the orphans.”
Moreover, his serenity in times of hardship (line five) indicates that he was a master of the Arab
virtue of 4ilm, and not a social outcast. The language of this elegy is evocative of the encomiastic
poem to Muhammad said to have been composed and performed in his honor by his (pagan)
guardian and uncle, Abt Talib, in which he praises him as “A noble man, for whose sake the

clouds drop rain,/ The support of orphans (lit. “the springtime for the orphans”), the defense of

162 Al-Khatib al-Tabrizi, 1/679-680.

163 For the relationship between the root -sh-b and springtime foliage, see lbn al-Manzir, 2/950.
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widows!”1%4 Again we see an intimate semantic connection between protection and care for
orphans, patrimony, and springtime.

Early Islamic and Arabic culture, then, at times recognized a strong connection between the
Islamic emphasis on charity and goodwill towards orphans and the virtues of the pagan Arabs.
This recognition of a continuity of ethics, rather than the kind of break proposed by Goldziher in
a famous essay on muruwwa (chivalry) and din (faith or religion), is also related in The Book of
Songs about a poem by the mukhadrim*®® Hujayya b. al-Mudarrab:*6®

1. We insisted, and this woman persisted in getting angrier, shutting the curtain on us, and
covering her face.

2. She was scolding me about wealth whose existence made me seem pleasing to you, so
scold and rage all you want.

3. I saw that the orphans’ needs would not be fulfilled by just some gifts of food in brittle
wooden pots.

4. So I said to our two slaves, “Drive the camels to them. I’ll make our home as another
that’s lost its camels.

5. My children are more deserving to be hunger-stricken and have only turbid water any
time they drink.”

164 Guillaume, 124. This line was also memorialized in Mamluk-era biographies of the Prophet. See, for
example, Taqt al-Din al-Maqrizi, Imta‘ al-asma‘ bi-ma li’I-nabi min al-ahwal wa’l-amwal wa’l-hafada
wa’l-matad ‘, ed. Muhammad ‘Abd al-Hamid al-NamisT (Beirut: Dar al-kutub al-‘ilmiyya, 1999), 5/126;
Shams al-Din al-Dhahabi, Siyar a ‘lam al-nubald’, ed. Shu‘ayb al-Arna’wt, et. al. (Beirut: Mu’assasat al-
Risala, 1985), 1/56. The line of poetry was not always attributed to Abt Talib, as in al-Dhahabi, Mizan al-
i‘tidal fi naqd al-rijal, ed. ‘Al Muhammad al-BijawT (Beirut: Dar al-Ma‘rifa 1i’l-Tiba* wa’l-Nashr, 1963),
3/129 (The verse there is recited by A’isha bt. Abta Bakr while her father was adjudicating, and Aba Bakr
says the verse describes the Prophet); Shihab al-Din al-Nuwayri, Nikayat al-arab fi funiin al-adab (Cairo:
Dar al-Kutub al-Misriyya, 1933), 18/241 (The verse is attributed to the Prophet’s uncle al-‘ Abbas).

165 On the term mukhagdrim. Montgomery has argued that these poets and their artistic production are
evidence of cultural continuity between pre-Islamic Arabian culture and the Umayyad Caliphate despite
the social, religious and political upheavals of the time. Due to their combination of pre-Islamic and
Islamic aesthetic values, Montgomery considers the question regarding whether they were written before
or after the poet joined the Muslim community as unnecessary. See James Montgomery, The Vagaries of
the Qasidah: The Tradition and Practice of Early Arabic Poetry (Gibb Memorial Trust, 1997), 220-222.

168 1gnaz Goldziher, Muslim Studies, ed. S.M. Stern, transl. C.R. Barber and S.M. Stern (Albany: State
University of New York Press, 1967), 11-44.
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6. They!® recall to me the bones of someone who would have given me any of his mounts
had I come to him robbed of mine—

7. my brother. When | called upon him when calamity struck, he answered. And if | was
angered, he drew his sword in anger.

8. So do not think that I, the one you married, am noxious, for | am Hujayya b. al-Mudarrab.

lajijna wa-lajjat hadhihi fi t-taghaddubi/ wa-latti |-hijabi diinana wa-t-tanaqqubt

talimu ‘ala malin shafaniy makanuhi/ "ilayki fa-lawmiy ma bada laki wa-ghdabr

ra’aytu l-yatamd la tasuddu fuqirahum/ hadayd lahum fi kulli ga ‘bin musha ‘‘abt
fa-qultu li- ‘abdayna "artha ‘alayhimi/ sa’aj ‘alu bayti mithla "akhara mu ‘zibt

baniyya 'ahaqqu ’an yanalu saghabatan/ wa-"an yashrabii ranqan lada kulli mashrabi
dhakartu bihim ‘izama man law ’ataytuhit/ hariban la’asaniy lada kulli markabt

‘akhiy wa-Iladht "in "ad ‘uhi li-mulimmatin/ yujibniy wa- 'in "aghdab ’ila s-sayfi yaghdabi
fa-la tahsibiyniy baldaman ’in nakahtihi/ wa-lakinnant hujayyatu -onu I-mudarrabi®®

N GOr~LDE

This is a fairly typical example of socially approved israf (prodigality) in Arabic verse—
recognizing the debt he owed to his deceased brother, Hujayya sends his most precious
possessions to his brother’s orphans despite his wife’s scolding. This act of taking care of
orphans, as a father would, is again semantically related with rejuvenation and life: the orphans
themselves recall to him the bones of his dead brother. According to The Book of Songs, it was
‘A’isha who memorialized the anecdote about Hujayya and his poetry when she quoted them to
her brother, ‘Abd al-Rahman b. Abi Bakr, exhorting him to follow the poet’s example. This
happened after the ‘A’isha took care of her nephew al-Qasim b. Muhammad b. Abi Bakr and his
sister after their father’s death in Egypt when they were still small children. After seeing that
they were no longer small children, ‘A’isha entrusted them to the care of her brother ‘Abd al-
Rahman, saying “Be to them as Hujayya b. al-Mudarrab, Kindah’s brother, was (to Kindah’s

children).” Another report in The Book of Songs indicates that this goodwill towards orphans was

167 ] e., the orphans.

168 This is the version included in Diwan al-Hamasa (al-Khatib al-Tabrizi, 1/721-722).
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not associated with any particular religion. The report tells that Hujayya’s wife was so upset with
her husband that she left him, eventually coming to al-Madina and becoming a Muslim during
the caliphate of ‘Umar b. al-Khattab. Yet when Hujayya came to al-Madina to ask his wife to
return, he found himself unable to follow through with his plan because he was a Christian.'%°
While the importance of orphans in pre-Islamic poetry as both liminal figures and people
who are deserving of the attention and care of the powerful is undeniable, it is unclear how
widespread this may have been practiced in daily life, and it is even more uncertain whether the
property rights of orphans were respected as a rule. On the one hand, the communal nature of
some property in nomadic society would have likely suspended any individual claims of an
orphaned child.}” In settled areas, like the towns of Yathrib, Thaqif and al-Hira, some rule for
preserving orphaned minors’ property likely existed, but it is impossible to say without more
evidence. It is likely in many cases where nothing resembling a state existed that much depended
on the ability of an orphan to gain an able protector, as in the anecdote told about Imru’ al-
Qays’s sister, Hind. After their father’s murder, Hind and some of her father’s followers sought
refuge with a man named ‘Uwayr b. Shajna, but his tribe said to him “their property will be
eaten” (i.c., they will take it for themselves). In order to fulfill what he considered his duty,
‘“Uwayr helped them make an escape with their property until they reached their own people in

Najran.t™t

169 Al-lsbahani 20/200-202.

170 william Robertson Smith, Lectures on the Religion of the Semites (London: Adam and Charles Black,
1894), 94, 105.

171 Al-Isbahani, 9/67.
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This concern for orphans and their property in pre-Islamic Arabia provides important
context for the Qur’anic legislation on the subject in the later Medinan verses. The early Meccan
verses regarding orphans are general commands to consider the plight of the orphan. We have
already seen the biographical verse in Q 93, and we can add here that the sira, after asking the
receiver of the revelation to remember his own time as an orphan, then follows this up with a
command not to spurn the orphan. Another Meccan sira, Sirat al-Balad, describes the ”people
of the right (ashab al-maymana)” — those people who, unlike the people of the left, have God’s
signs revealed to them and will not burn in hellfire — as those who free a slave, provide food in
times of famine to an orphan who is a relative (yatiman dha magraba), or a poor person in
distress.!’> The emphasis on helping orphans, particularly those related to one, during times of
famine is reminiscent of the chivalric values glorified in pre-Islamic poetry. Siarat al-Fajr
condemns those who do not honor the orphan nor urge each other to feed the poor, but this time
follows up with an accusation that these unjust people “consume (peoples’) inheritance
greedily,” indicating that stealing inheritances was part of the dishonorable conduct towards
orphans.t”™ A very similar series of verses, which could be considered a variation on the verses in
al-Fajr, can be found in the Meccan siira, al-Ma ‘un: “Have you observed those who deny the

Judgment? That is he who repels the orphan, and does not urge the feeding of the poor.”1"*

172 9 90:13-16, 19.
17 0 89:17-19.

1740 107:1-3.
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In al-4n ‘am and al-Isra’ one finds the same command regarding orphans’ property: “And
approach not the wealth of the orphan save with that which is better, till he reach maturity.”*"
The repetition is suggestive of the gravity of the issue for the Arabs at the time of the Qur’an’s
revelation. This verse would also become critical for Muslim legal scholars’ understanding of
guardianship because some scholars took it as permission to trade with the orphans’ wealth if
this would bring profit for the orphans or ensure that zakat would not eat up their wards’
property.t’®

A series of Medinan verses determine specific rights of orphans and duties that Muslims
owe to orphans. We have already seen that the plight of the orphan was a matter of grave
concern in pre-Islamic society, and that the Meccan verses exhorted Believers to respect the
orphans’ rights. In the later Medinan verses, one does not find the personal plight of the orphans
emphasized, as in Q 93:6 in which the listener is directly reminded of his orphanhood and God’s
sheltering him, but they are now dealt with as a social group with specific legal rights. Q 8:41
and 59:7 set aside a portion of spoils of war for the orphans. Q 76:8 resembles the Meccan verses
insofar as it encourages feeding the poor, the orphan and the captive, but this time emphasizes (in

the following verse) that it is “for the sake of Allah only” and no thanks or reward is sought.*”’

175 6:152; 17:34. These verses are traditionally thought to be Meccan, but some have held 6:152 to be
Medinan. Jalal al-Din al-Asytti, al-Itgan fi ‘uliim al-Qur’an, ed. Shu‘ayb al-Arnu’tt and Mustafa Shaykh
Mustafa (Beirut: Mu’assasat al-Risala, 2008), 42. Noldeke, however, held this to be mistaken. Theodor
Noldeke and Friedrich Schwally, Geschichte des Qorans (Leipzig: Dieterich’sche Verlagsbuchhandlung,
1909), 1/162.

176 < Abd Allah Ibn Abi Shayba, al-Musannaf, ed. Hamad b. ‘Abd Allah al-Jum‘a and Muhammad b.
Ibrahim al-Lahidan (Riyad: Maktabat al-Rushd, 2004), 7/399.

177 Q) 76:8-9.
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This contrasts, thus, with the personal glory that the pagan Arabs expected from a boastful show
of generosity towards orphans.*’® This verse is also almost identical to Q 2:177.

In Sarat al-Nisa” and al-Bagara, we find a new emphasis on the importance of treating
orphans well and respecting their property rights as part of the Covenant with God. In al-Bagara,
charity towards orphans is explicitly mentioned as part of the Covenant that God made with the
Israelites:

And (remember) when We made a covenant with the Children of Israel,

(saying): Worship none save Allah (only), and be good to parents and to kindred

and to orphans and the needy, and speak kindly to mankind, and establish worship

and pay the poor-due. Then, after that, you turned away, save a few of you, and

were averse.!’®
Al-Bagara 215 adds that legal alms should be given to orphans, and Qur’anic commentators saw
this verse (along with Q 2:177) as indicating that orphans, after needy relatives, were the most
deserving of charity.'® Q 2:215 was also seen to be further condition by 2:219, which limits

charity and obligatory alms to al- ‘afw, or excess wealth, and along with Q 17:26-27, 29 and Q

25:27 admonishes prodigality (israf) when giving charity.8! The next verse, 2:220, was read by

178 In Isutzu’s words, Muslims are encouraged to do acts of generosity out of love for God, and not
because they want to prove themselves “a true dandy of the desert” (Izutsu, 76).

179 Q 2:83 (translation modified from Pickthall).

180 Fakhr al-Din al-Razi, Al-Tafsir al-kabir aw mafatih al-ghayb, ed. Sayyid ‘Umran (Cairo: Dar al-
Hadith, 2012), 3/46, 252.

181 |bid. 3/275-276; Bravmann has also argued that the idea of giving up one’s surplus as charity in the
Qur’an “presuppose the existence of a social custom in Arabian society which was an expression of this
idea.” Meir M. Bravmann and Andrew Rippin, The Spiritual Background of Early Islam: Studies in
Ancient Arab Concepts, Brill Classics in Islam (Leiden: Brill, 2009), 245.
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Qur’anic commentators as responding to hardships caused by the warning in al-Nisa’ about
people who consume orphans’ property (see below).!8?

And they ask you about the orphans. Say: To improve their lot is best. And if you

mingle your affairs with theirs, then (they are) your brothers. Allah knows who

pursues harm and who seeks good. Had Allah willed, He could have

overburdened you. Allah is Mighty and Wise.
According to several reports in al-Tabari’s Qur’anic exegesis, the Believers started to separate
orphans’ property from their own, even giving them their own food and sometimes their own
homes out of fear of the punishment threatened in al-Nisa’ for those who consume orphans’
property or due to al-4n ‘am 152. This led to not just hardship but a lot of waste — food would be
thrown away rather than eaten to avoid unlawful consumption.'® Not all reports agree with this,
however. Some people held, rather, that it was the pagan Arabs who had a habit of refusing to
use or eat anything owned or inherited by an orphan, an idea which must have seemed just as
plausible given the importance of the orphan in pre-Islamic Arabia.'®* Yet, this was a matter of
some contention for Qur’anic commentators; al-Razi states, quite to the contrary, in his
commentary on this verse that “The People of Jahiliyya had taken it as a habit to make use of
orphans’ property.”*®® It is possible that the confusion about how, exactly, Arabs prior to Islam
treated orphans and their property is a result of heterogeneous customary law and varying

degrees of acceptance of various legal traditions, Roman, Jewish and Sassanian, among the

Arabs prior to Islam.

182 |hid., 3/278.
183 Al-Tabari, Jami ‘ al-bayan, 3/698-703. See also al-Razi 3/278
184 Al-Tabari, Jami ‘ al-bayan, 3/703-705.

185 Al-Razi, 3/278.
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Of all the Qur’anic chapters, Sirat al-Nisa’ presents the most sustained and richest
material on how Muslims should treat orphans and their property. It also suggests, due to the
order and similarity of some verses, that orphans are legally similar to the sufaha’. These verses
are:

- Give unto orphans their wealth. Exchange not the good for the bad (in your
management therof) nor absorb their wealth into your own wealth. Lo! that
would be a great sin. (Q 4:2)

- And if you fear that you will not deal fairly by the orphans, marry of the
women, who seem good to you, two or three or four; and if you fear that you
cannot do justice (to so many) then one (only) or (the captives) that your right
hand possess. Thus it is more likely that you will not do injustice. (Q 4:3)

- Give not unto the foolish (al-sufaha’) your wealth (or: their wealth in your
possession), which Allah has given you to maintain; but feed and clothe them
from it, and speak kindly unto them” (Q:4:5).

- Test orphans till they reach the age of marriage; then, if you find them of
sound judgment, deliver over unto them their fortune; and devour it not by
squandering (israfan) it in haste lest they should grow up. Whosoever (of the
guardians) is rich, let him abstain generously (from taking the property of
orphans); and whosoever is poor let him take thereof reasonably. And when
you deliver up their fortune to the orphans, have (it) witnessed in their
presence. Allah suffices as a Reckoner. (Q 4:6)

- And when kinsfolk and orphans and the needy are present at the division (of
the heritage), bestow on them therefrom and speak kindly to them (Q 4:8).

- And let those fear who if they left behind them weak offspring would be
afraid for them. So let them mind their duty to Allah, and speak justly (Q 4:9).

- Lo! Those who devour the wealth of orphans wrongfully, they do but swallow
fire into their bellies, and they will be exposed to burning flame (Q 4:10)

- They consult you concerning women. Say: Allah gives you a decree
concerning them, and the Scripture which has been recited unto you,
concerning female orphans and those unto whom you give not that which is
ordained for them though you desire to marry them, and (concerning) the
weak among the children, and that you deal justly with the orphans (Q 4:127).

These verses present much more than either a general ethical injunction to do good to orphans or,
as seen in al-Bagara, a determination of orphans’ as recipients of charity. What unites these
verses, including Q 4:5, which does not mention orphans at all but only the sufaha’, is their

treatment of property and vulnerable individuals. Q 4:3 and 4:127 are, on the face of it, just about
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marrying orphaned women, but both also appear to be attempts to prevent men from squandering
orphaned girls’ property.18

In this sizra, orphans appear not just as a distinct legal category, but they are also
compared to other two groups seen as vulnerable — women and the sufaha’. This anticipates the
later subordination in the books of figh of these groups under the concept of %ajr, and the
juxtaposition of these groups indicates that the generalization of the concept of legal incapacity
via grouping orphans, women and the sufaha is something that commences with Qur’anic
legislation. Nevertheless, the use of Aajr as a legal concept does not appear in the Qur’an. As the
next chapter shows, the comparability of orphans and sufaha’ is something that was a matter of
debate among 2"Y/8™ century Muslim jurists and would eventually become accepted even in the
Hanafi madhhab whose eponym most vehemently opposed the legality of Zajr.

This section of the Qur’an in Sirat al-Nisa’ also includes the following striking imagery
about consuming orphans’ property: those who do this are not just destined for hellfire, but
literally consume fire in their bellies in place of food. This imagery shares a similar semantic
logic to that noted above: speaking kindly to orphans, protecting their persons and property, and
giving them shelter leads to fertility and prosperity, whereas robbing them of their property leads
to destruction. Early Qur’anic commentators invoked a Prophetic hadith to add further

description to this verse. The Companion Sa‘id al-Khudriyy reported that the Prophet told him

about his Night Journey, during which he saw the marvels of Paradise and the torments of Hell:

186 3 4:3 is the subject of much debate, but almost all the opinions cited by al-TabarT about the meaning of
“marry of the women” involve either a case of men marrying women in order to take their property or
marrying vulnerable women (orphans) in order to avoid paying a fair marriage gift. Another opinion, one
favored by al-TabarT argues that this verse builds on the previous verse. According to this reading, Q 4:3
exhorts men to do justice to the women that they marry just as they should do justice to orphans, per Q
4:2 (al-Tabar 6/358-374)
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“I looked, and I found myself in front of a group of people who had lips like those of camels
(mashafir ka-mashafir al-ibl), and a person had been assigned to them to take hold of their lips
(mashafirihim), then put in their mouths a rock made of fire that would come out their posteriors.
I said, “Who are those people, Jibril?’ He replied, ‘Those are the ones who consume orphans’
profit unjustly, they do but swallow fire into their bellies.”*8/

As an embodiment and literalization of their greed, these people do not have human lips,
but instead are described as having mashafir—a word used to describe the lips of non-human
animals, particularly camels, with their large lips, the upper portion of which is cleft open.'8 In
early Arabic poetry, it was also used as an invective for zanji or ‘abd.*®® In the context of stealing
orphans’ property, it is suggestive of greed and covetousness. The mutation of their lips into
mashafir also intimates a symmetrical inversion of Arab chivalry; whereas the most generous
Arab would slaughter not just any animal but a precious camel to feed the orphan, these wicked
folk have begun to turn into the very thing they ate (sinfully). Such a reading is supported by
what appears to be a borrowing of the Qur’anic image in a long poem written by the mukhadrim
poet Muzarrid b. Dirar al-Dhubyani. This poem is about a young boy named Khalid from his
clan, the Banti Tha‘lab b. Sa‘d b. Dhubyan, who, in his foolishness (safaha) was tricked into
selling his clan’s camels for the paltry price of a few goats and dogs. To add insult to injury, Ibn

Thawb, the man who conned the boy, was from the Banii ‘Abd Allah b. Ghatafan, who had given

the Banti Tha‘lab refuge. Upon hearing the complaint of the boy’s parents, Muzarrad guaranteed

187 Al-Tabari, Tafsir, 6/454. According to Mugqatil, the lips of these people are even longer than the
mashafir of camels (Mugatil, 1/360).

188 1bn Manzir 4/419; for the split upper-lift in pre-Islamic poetry, used metaphorically for a large wound

capacious enough to allow wind to pass through, see al-Anbari, 340-342.

189 As in a line by al-Farazdaq (al-Anbari, 145). See also Ibn Manziir, 4/419.
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them that he would have the camels returned to them, so he composed this poem to insult and

threaten Ibn Thawb:

10.

11.

12.

13.

14.

15.

16.

17.

18.

You people! Foolishness (al-safaha) is as bad as it sounds. Are visitors in sickness the
only result from loving Salma?

| wept for Salma at those familiar places—from Suwayqat Balbal to nearby Falajat, and
at Dha al-Ramth.

When she stood by the curtain, her sorrow would have annihilated me, were it not for
watching eyes.

Familiar places where graze every flock of ostriches—Dblack in color, like barefoot, agile
Indians.

They nibble a thicket’s roots alongside a rooster'®® who seems to pluck the zal# fruit
without even biting.

And she asked, “Won’t you stay Abii Hasan to take what you desire from us, and come
as you promised?”

| heard it from behind the corrals, when my people from Juhayna were encamped
between Nis‘ and Radwa:

the wail of an impotent old man and his feeble wife, robbed of their belongs at al-Sal‘a’,
the vipers’ abode,

They were destitute and desperate for milk, having sold—for some goats and two dogs—
rugged camels: strong as boulders,

red and white, plump and sheening, like pebbles in red mud used for bathing, their colors
that of saffron-dyed robes.

For a drink of Yam’ud’s water, their thick, brawny haunches could snap any keeper’s
switch.

Zur‘a Ibn Thawb! The women your tribe swore to protect are starving, while you’ve been
kept busy slurping up fresh milk.

Meanwhile Ibn Thawb’s own women have become bloated from the evil that is roasting
them like strips of meat.

I left Ibn Thawb with nothing to shield him from my words, and if I have the whim, I’ll
have my young slave girls sing to me about Thawb.

| gave Ibn Thawb a smack he won’t recover from; his doctors and visitors are still
wailing from it.

So return the Tha‘labi’s milk camels, for giving them up is more scrupulous and safer for
you than a thousand blows.

But if you do not return them you will hear about it forever, like an eternal medallion
placed around your neck.

Khalid is within our reach, even were he to settle with you in either of the two Aban
mountains.

190 | e., a male ostrich.
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19.

20.
21.

22,

23.

24,

25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.
41.

You duped him of his wealth (tasaffahtahu), for you thought of him as a boy tender like a
branch of the Bana tree.

The Tha‘lab1’s milk camels now long for the pastures in Ghayqa and in al-Fadfad.

But Ibn Thawb bleated at the shepherds for the sake of one herd of mares, yet to foal, and
another just having given birth, but yet to return to their stallion.

But let’s hail the milk camels whose groans in your barren lands will guide a visitor in
the night, or let’s hail the steeds of the warrior.

Some of them, bred at the season’s first coming, shared a pasture with ostriches; the
others are the offspring of noble, untamed beasts.

So listen, clan of Thawb! Khalid’s little herd are like the scorching fire of Hell. No good
will come of Khalid’s herd!

They are covered in protuberances from camelpox and lung disease; their buboes stand
like swollen breasts.

Mangy, they only bathe in the putrid leaves of the Ghalga tree and the piss of women past
the age of childbearing.

Never have | witnessed such a misfortunate acquisition, nor such a present gifted.

What a pity they were not protected by an honorable oath from Ibn Dara!

For then a group of men, resembling the cubs of a long-legged lion from Bisha, would
take them back.

And had al-Lajjaj been their protector, or the Ba‘ith family, then never would they have
run into the hunter’s trap.

And had they been under the protection of the Musafi‘ clan, then they would have been
returned safe and sound to their waterholes.

Or had they settled by the Tharma’ family, then they would have been guarded by long-
tipped spears.

Those men, sharp and devastating as swords, would handle it before retiring to bashful
women whose bodies sway like nimble spears.

But now the camels are ensconced on an ominous peak, a vile place that gnashes their
hides like a cricket stripping leaves.

So then I could not help but exclaim, “Rizam b. Mazin! This is a shame that dishonors
noblewomen!”

And I swear by the anus of a man whose heart’s desire was to mock me but was
unprepared for the fight,

a bird lifted its tailfeathers and sprayed him with excrement, raining down on him turmoil
and disaster.

So, run and seek help from Ibn Wagi‘’s donkey. He saw you by Mt. ’Ir, so he preceded
you to the hills of ‘Uta’id.

Chomping on fresh vegetation was easy for a donkey grazing on a hill alongside his
mother, uninterested in her.

But he is born of your mother and your father, just like the client of Zumayt or Za’i
And they said to him, “Be sensible! (uq ‘ud rusdhan),” but he replied, “If my milk camels
do not return, then I will not be sensible (rashid).”

d 191

191 This verse apparently refers to previous events, which are unexplained by the commentators on this

poem.
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42. Are there four, like bashful women, who leave the Wahid clan and have not roamed in
every place?'?
43. Last | heard, you are reclining on cushions with your guests while you sate your camel
lips with pure milk.1%
Lines 1-6, the nasth, commence with a direct reference to the foolishness of the people he is
condemning. Although later, in line 19, Muzarrid states that Ibn Thawb made a safih out of
Khalid, it is also clear, by the end of the poem, that the foolishness is as much shared by Ibn
Thawb and his people for failing to consider the troubling consequences of Ibn Thawb’s action.
The nasib in the following five and a half lines, while apparently an unrelated nostalgic
recollection of the poet’s beloved, also has the effect of heightening the contrast between the
harmony prior to the old couple’s cry (line 7) and the disruption of relations that follows. Just as
the camels become a cause of sickness for Ibn Thawb’s people, the poet’s memory of meeting
his beloved in a fertile wilderness—where ostriches and gazelles graze freely—only visits him in
sickness.

Ibn Thawb’s crime of taking advantage of a foolish youth has immediate consequences.
Although the camels in lines 9 and 10 are described as rugged, prized camels, by the time they
have reached Ibn Thawb’s people, they have become sickly, mangy beasts (lines 25 and 26).
Their cries for their homes will lead the Bant Tha‘lab’s warriors to their location, which is a
barren land (line 22). That these camels are a curse, rather than a source of profit or nourishment

for the Banu ‘Abd Allah Ghatafan is underscored in lines 13, 24 and 43. Line 13 states, in a

perversion of the imagery of generosity, that the women under Ibn Thawb’s protection (jarat ibn

192 Lyall notes that this verse is “entirely obscure” and, like the rest of the lines after #35, not retained in
all recension of the poem (Lyall, 48). Al-AnbarT and al-Tabrizi include the line but leave it entirely
unglossed.

193 Al-Dabbi 75-81.
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thawb), now imagined by the poet to be consuming the unlawfully acquired camels, are
themselves being roasted like strips of meat. Employing Qur’anic vocabulary, the poet then
claims in line 24 that the camels are like hellfire (nar al-laza).*®* Finally, the concluding line
attempts to undermine any social benefit that Ibn Thawb and his people might gain from their
deception: if they are sitting on cushions entertaining guests, they do it while engorging

themselves using their mashafir.

The relationship between the safih and ideas of responsible action

Muzarrid’s poem also highlights another important aspect of early Arabic discourse on
the safih: it was seen as a duty to strive to protect this vulnerable individual and to avoid taking
advantage of him. This, along with the arrangement of laws regarding the property of the orphan
and the safih in al-Nisa’, suggests that the two categories at an early period where seen as
comparable. In Muzarrid’s poem, the boy is told in line 41 to act rationally — literally, to sit and
remain a person of rushd (discretion). And yet the insult is such that he responds that he cannot
wait for the help of other tribes to take back his milk camels — apparently the wiser decision —
and is anxious to head out on his own, even if it is not the decision of a discerning person
(rashid). The clear semantic references to misappropriation of orphans’ wealth in the poem, the
use of s-f-h complex of meanings, and the exhortation to act with rushd are all signs of the
poem’s intertextual relationship with the Qur’an and the developing discourse in figh on legal
incapacity, orphanhood and interdiction (%ajr). In the following, it will be seen how Muzarrid’s
poem represents an intermediate stage in the understanding of safah. While safah before and

after this semantic shift continues to refer to both foolishness and irresponsible social activity,

194 See Q 70:15.
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the Qur’an juxtaposes safah to rushd, a connection that was developed in legal literature.
Previous to the introduction of this new standard of legal capacity and, even after but outside of
remit of legal literature, safah continued to be juxtaposed to Zilm.

The semantic field of safah in early Arabic poetry and literature is wider than how the
majority of Muslim legal scholars would come to describe the safih. As in the poetry of
Muzarrid, acting as a safzh is not just making poor financial decisions but also acting in an
unbefitting or foolish way, such as rushing to take revenge. Safah in this sense is not just
prodigality but thoughtless behavior that is often compared to Zilm. As Charles Pellat pointed
out, this latter virtue, highly prized by Arabs in the Jahiliyya, is “a complex and delicate notion
which includes a certain number of qualities of character or moral attitudes, ranging from serene
justice and moderation to forbearance and leniency, with self-mastery and dignity of bearing
standing between these extremes.”'*® In the Qur’an and in later centuries the term would become
associated more with the qualities of patience and leniency than the serenity and dignity of the
chivalrous warrior.% There is a clear connection between age in several uses of the term in early
Arabic poetry and later ethical writers, who portray the virtue of zilm as an ideal quality for men
between the adolescence and middle age. The connection between sufaha’, orphans and Zilm,
thus, is not incidental. A very early example of this close semantic connection can be seen in a
poem by al-Muhalhil:

1. E) Hérit)h, don’t act impulsively with our elders. We are people of honor and reason

ahlam).

2. Among us, as soon as a boy is weened, he handles affairs and makes war with the
tribes.

195 Charles Pellat, “Hilm,” EI2.

1% 1pid. Thomas Hefter, “Hilm,” EI°.
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3. They murdered Kulayb then said, “Stand down!” But, by the Lord of the Sacred and
Profane, what they said will not occur

4. until we exterminate them, tribe by tribe, in conquest, and we cleave their skulls with
our swords,

5. and the concealed ladies stand with their heads bared and wipe the side of orphans’
forelocks.

Ya hari la tajhal ‘ala "ashyakhina/’inna dhawii "as-sawrati wa--"ahlami
wa-minna 'idha balagha s-sabiyyu fitamahu/ sasa I- 'umiira wa-haraba I-’ agwami
qatalii kulayban thumma qalaw irba i/ kadhabii wa-rabbi |-hilli wa’l-ihrami
hattda nubida qabilatan/ qahran wa-nafliga bi’s-suyifi I-hami

wa-yaqumna rabbdtu I-khudiiri hawasiran/ yamsahna ‘arda dhawa’ibi I-’aytami

ok wNE

The poem, directed to al-Muhalhil’s enemy al-Harith b. ‘Abbad, plays on a number of opposites.
Al-Harith is warned not to act impulsively; the word used shares a root with jahl or jahiliyya.
This would be unwise because al-Muhalhil’s tribe, the Banii Taghlib, are noble and people of
ahlam, the plural of zilm. Al-Harith’s poor decisions will lead to the decimation of his tribe and
their children will become orphaned. The implication is that his inability to act with zilm makes
him an impotent protector of those needing protection among his people. Contrasted with this are
the precocious youth of the Bana Taghlib who are ready to act decisively and courageously at an
unnaturally young age. There is no transition between infancy and manhood for the Bana
Taghlib. The ability of the tribe to avenge and protect their own is again juxtaposed to the
women of Bakr b. Wa’il, who will stand exposed with their heads bared alongside their orphaned
children.

Ebrahim Moosa has argued that safah began to be constricted by Muslim scholars to a
narrower, more stable and ultimately “logocentric” meaning. Whereas the word previously had
all of the complexity noted by Pellat, Moosa holds that by the 5™ century A.H. a semantic shift
occurred in the meaning of the word to indicate a lack of ‘i/m—knowledge—whereas it had

previously shared the pre-Islamic meaning of jahl. As Goldziher showed using pre-Islamic
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poetry, jahl once indicated a range of meanings that had little to do with “ignorance” or lack of
‘ilm, but rather was used to mean barbarity, ferociousness, cruelty or the impetuousness of
youth.27 It is the impulsive behavior al-Muhalhil warns his enemy’s to refrain from and also the
mirror image of zilm as described by Pellat above. While it was not a exactly a virtue, poets
indicated that there were times when acting with jahl had its practical merits, such as a ruthless
reaction to being wronged by another.®® Whereas jahl is the temperament of the inexperienced
youth and the knave, kilm is a noble virtue befitting mature, chivalrous leaders who have the
fortitude, knowledge and courage to protect and preserve their social group. Moosa largely

accepts Goldziher’s argument about the shift in jahl’s meaning, and argues that the word

i)

sufaha '—the plural of safih—as it appears in verse five of Sarat al-Nisa " also underwent a
semantic shift as it became restricted in meaning. In the first two Islamic centuries, Moosa
argues, it was taken by most early Muslim scholars to mean women and children or women
exclusively. Moosa’s explanation for why the word was interpreted as women is, however, not
entirely satisfactory. According to him, women in pre-Islamic poetry referred to their husbands
as sufaha’ because they squandered wealth in extravagant shows of generosity and prodigality.
In return, poets accused their wives of failing to understand the social benefit of excessive
spending and consumption. But the Qur’an and Islamic ethics both condemned prodigality and

wasteful generosity, so this behavior was no longer a matter of pride. As a result, Moosa argues,

men began to refer to women as sufaha’ in a reversal of the previous connection between being a

197 1gnaz Goldzhier, Muslim Studies, vol. 1, ed. S.M Stern (Albany: State University of New York Press,
1966), 201-208.

198 Goldziher, 205. Note, however, that Jaroslav Stetkevych pushed back against Goldziher on this point,
arguing that jahl, while note a virtue, was part of the psychological and adrenergic “heroic” attributes of
the Bedouin warrior. See Jaroslav Stetkevych, Mukammad and the Golden Bough: Reconstructing
Arabian Myth (Bloomington and Indianapolis: Indiana University Press, 1996).
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spendthrift and femininity: “[t]hus, when the word safah was used in the Qur’an, it is not at all
surprising that the social memory of its Arab male readers denoted it as a feminine and negative
trait.”1% The issue with this argument is that there is very little evidence that the dominant social
memory of safah’s use in pre-Islamic Arabia was that wives called their husbands sufaha’. The
source Moosa cites only mentions one verse in which this is the case; the other examples of
wives scolding their husbands for wasteful consumption or spending do not use the root s-f-h.2%
Given the frequency of this misogynistic theme in early Arabic poetry, more than a single
occurrence of a word sharing the s-f-h root is not enough to establish a strong semantic
connection between scolding wives and safaha.?*

Secondly, there is very little evidence for the kind of semantic shift that Moosa claims to
have found. According to Moosa, by the fifth century A.H. the word no longer participated in the
wide-ranging complex of meaning indicated by jahl. Early commentators applied the negative
attributes associated with safah, he claims, to women for the reasons discussed above. But by the
fifth century, he also maintains, Qur’anic exegetes had managed to stabilize the meaning of
sufaha’ and equate it with lack of intelligence. This occurred through a process of suppression of
the previous diverse referent, thereby forcing the word to be read univocally.?%? Yet his argument
here, too, does not fit well with the evidence. First, as Moosa recognizes himself, there was no

early consensus that the word sufaha’ referred to women exclusively or even women and

199 Moosa 23.

200 Ahmad Muhammad al-Hafi, Al-Hayat al- ‘arabiyya min al-shi r al-jahilz, 2" ed. (Cairo: Maktabat
Nahdat Misr wa-Matba“‘atha, n.d.), 253-257.

201 On this theme see, in addition to al-Hafi, Montgomery, The Vagaries of the Qasidah, 75-76, 112.

202 Moosa 11, 14-27.

86



children together.2% Second, lexicographers continued to cite a range of meanings for safah,
safh, and sufaha’ much longer than the 5™ century. Ibn Manziir, for example, initially defines al-
safah, al-safah or al-safaha as khiffat al-kilm or naqid al- ilm. He quotes Abu ‘Ubayda as
interpreting the phrase safiha nafsah to mean “he destroyed himself or was the cause of his own
demise (ahlaka nafsahu aw-awbagahu),” and also quotes the grammarian and lexicographer al-
Zajjaj (d. 311/923) as claiming that the same phrase means “he did not think of himself (lam
yufakkir fi nafsih).” Only then does Ibn Manziir quote “some of the linguists (ba ‘d ahl al- ilm)”
as interpreting the word safah to mean khiffat al- ‘agl.?* The verb safiha could also mean, lbn
Manziir notes, to drink again and again without being sated. This meaning appears closely
related to the interpretation of the sufaha’ as individuals who consume their wealth prodigiously.
Given the reading habits discussed above of people in the Mamluk period, it would be surprising
if the semantic range of the word safah was entirely repressed. Pre-Islamic poetry continued to
be cherished, and the linguists continued to look to it to understand the meanings of words they
encountered.

This continued diversity in meanings well beyond the fifth century is likewise reflected in
the two works of zafsir that Moosa cites as well. In other Qur’anic uses of the word, for example,
al-TabarT interprets it to mean dalala, and al-Razi cites the definition mentioned implying losing
oneself or perishing.2% One also sees the continued affirmation of a wide range of meanings for

the word in al-Qurtubi’s commentary on the Qur’an, al-Jami ‘ li-ahkam al-Qur’an when he

203 |bid. 13-14, 24. See al-Tabari 6/391-393 for opinions from the first two centuries that sufaha’ refers to
children, orphans or a man’s children who also happen to be sufaha’.

204 1bn Manzir 13/497-498. On al-Zajjaj see C.H.M. Versteegh, “al-Zadjdjadj,” EI%.

205 Moosa 19.
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defines the term’s use in Sirat al-Baqgara, verse 13, including that it refers to the opposite of
hilm.2% These examples suggest that the semantic shift from a multivocal, heteroglossic usage of
the term to a univocal, logocentric understanding of the term was never as complete as Moosa
suggests.?%’

And yet Moosa is correct that a semantic shift of some kind occurred, but this shift’s
locus was restricted to a particular textual genre and for different reasons than he considered.
Verse five of Sarat al-Nisa’ is the critical verse for his argument, in which he rightly identified a
new rigidity, or logocentrism, in the way the term sufaha’ was interpreted by the 11"/5" century.
Moosa accurately notes that the commentators on this verse created a standardized, universal
definition of sufaha’ based on the cognitive ability of the individual to make rational decisions,
particularly in financial and commercial situations. As al-Tabar1 writes:

In my opinion, the correct interpretation of that (i.e., Q 4:5) is that God, Exalted in Name,

generalized when he said, “Give not unto the foolish their wealth (al-sufaha’),” for he did

not specify a certain fool and not another. Thus, it is impermissible for anyone to give a

fool their property, be they a young boy or an old man, male or female. This fool to

whom his guardian cannot turn over his property deserves to be under interdiction by
reason of wasting his property, his corrupt state and corruption, and his poor management

of it (huwa al-mustakiqq al-kajr bi-tadiy ‘ih malah wa-fasadih wa-ifsadih wa-si’ tadbirih
dhalik).”?%

26 Al-Qurtubt 1/311-312.

27 See also Oussam Arabi, “The Interdiction of the Spendthrift (al-Safth): A Human Rights Debate in
Classical Figh,” Islamic Law and Society 7, no. 3 (2000), 300-324. Arabi arrives at similar conclusions
regarding Moosa’s suggestion about a semantic shift and suppression of al-sufaha’s diverse referents, but
he concludes this for different reasons than given here.

208 A|-Tabari 6/394. Fasad and ifsad in this context must refer to the safih’s inability to manage his own

property and his destruction of material wealth because al-TabarT only held that rushd fi al-mal and not
al-rushd fi al-din were required for a person to gain legal capacity (al-Tabar1 6/407).
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For al-Tabari, the key for unlocking the meaning of al-sufaha’ in Q 4:5 is the following verse
commanding believers to test orphans when they reach puberty and only give them legal capacity
over their property if they have acquired discretion — rushd.? For both orphans and sufaha’, the
criterion for full legal capacity is rushd. Anyone, moreover, is potentially a person with rushd. It
IS in this sense a character mask — a social and legal category that any individual, regardless of
their individual merits, personal and social status, or, for the majority of scholars by al-TabarT’s
time, gender. Thus, Moosa is correct that a form of logocentrism has occurred, but because he
did not pay attention to legal practice and legal discourse, he failed to understand the causes and
nature of this semantic shift. Sirat al-Nisa’, particularly the verses regarding inheritance,
orphans and the sufaha’, are part of “a dense web of legislation.”?*® The shift in al-sufaha’s use
in a legal context, as opposed to other appearances in the Qur’an or literature, began with this
verse. But what did it shift away from?

It was seen earlier that al-Muhalhil made a connection between leadership, orphans and
sufaha’. Returning to this poem can help reveal the kind of semantic shift that occurred between
pre-and-early Islamic understanding of the word sufaha’ and its use in Muslim legal discourse.
In that poem, safah is opposed to Zilm, an opposition that continued in the lexicographer’s work.
But in the context of Sirat al-Nisa” and the discourse in figh whose point of departure was this
verse, safah is opposed to rushd. It should be obvious that rushd is a much lower standard than
possession of kilm. Whereas it is enough in the Muzarrid’s poem for the youth to sit in his place

to be a person of rushd and allow his social superiors (like the poet himself) to take matters into

209 Al-TabarT 6/394.

219 Joseph Lowry, “Reading the Qur’an as a Law Book,” (Yale, Dallah Al-Baraka Lectures on Islamic
Law and Civilization, March 15, 2015, available online in the Yale Law School Occasional Papers:
https://openyls.law.yale.edu/handle/20.500.13051/17672), 22.
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their own hands on behalf of the misguided youth, Zilm in al-Muhalhil’s poem is a matter of
knowing when and where to strike most effectively. Whereas rushd is a characteristic of
potentially any person, kilm as used in heroic poetry is a virtue of the noble and chivalrous. To
expect the average person to obtain this attribute would, then, defeat the purpose of celebrating
it.

The difference is one, therefore, between a legal attribute and a moral virtue. The Qur’an
introduces the use of s-f-h and r-sh-d in the context of describing legal personhood. The
particular attributes of the person who obtains rushd are unimportant to this personhood, hence
the abstract nature of the orphan, the person with rushd, or the safif. As the legal theorist
Alexander Somek writes, “With an appeal to law, we become all of a sudden faceless. From then
on, we interact as instantiations of ‘spouses,” ‘employers,’ ‘employees,’ ‘parents.’” Relations
become cold and distant when they are perceived as exemplars of the legal relation.”?!! This
nature of legal discourse, as opposed to literary or moral narrative, can help account for the
semantic shift noted above. Whereas in other genres, and even within the Qur’an itself, safah
continued to connote a moral attribute, the sufaha’ mentioned in Sirat al-Nisa’, alongside the
orphans, were interpreted in a legal, rather than biographical or moral, context. As al-Razi writes
in his discussion of Q 4:5:

Al-Safah as attributed to those people is not an attribute intended to vilify, nor does it

indicate that they disobeyed God, Exalted is He. Rather, they were named “sufaha ™ due

to their insufficient reason (khiffat ‘uqulihim) and their insufficient discernment to
preserve their wealth.?!?

211 Somek, 7.

212 Al-Razi, 5:179.
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This position was shared by al-TabarT as well: rushd meant only intelligence (al- ‘ag/) and the
ability to make sound financial decisions (al-is/ah fi al-mal).?*®* Al-Tabar claimed that it had
become a matter of consensus (ijma ) that a person with these two attributes does not deserve to
be placed under legal interdiction (al-4ajr). It is not clear what kind of consensus he was
referring to. Likely, he is indicating that the legal practice of his time in the early 4"/10" century
considered financial probity determinative for rushd since he also quotes—only a few paragraphs
previous to this remark—earlier dissenting voices that insisted that rushd also indicated a moral
content.?!4 Other early Muslim scholars, left unmentioned by al-Tabari, also held that rushd
referred to a moral or religious state as well as the ability to deal independently with one’s
property. This was, for example, Mugqatil’s position.?*> More famously, al-Shafi‘1 also held a
similar view about the moral nature of rushd: “Rushd, and God knows best, is probity of religion
(al-salah fr al-din) in order that the testimony (of the person) is valid and doing right with their

property (Wa-islah al-mal).”?'

213 Al-Tabari 6/407.

214 He notes that Qatada (d. 117/735) claimed that rushd referred here to “salahan f7 ‘aqlih wa-dinih”, or
“soundness of mind and religion.” Hasan al-Basri (d. 110/728) held that it rushd meant “rushdan fi al-din
wa-salahan wa-hifzan li’l-mal,” or “discernment in religion; dealing properly with and preserving
wealth.” Ibn ‘Abbas (d. 68/686-8) claimed that rushd referred to being rushd “f7 halihim wa’l-islah ft
amwalihim,” which might be translated as sound “in their temperament and doing right with their
property” (Al-TabarT 6/405-406). On Qatada, see Pellat, “Katada b. ‘Di‘ama,” Encyclopaedia of Islam,
Second Edition; for Hasan, see Helmut Ritter, “Hasan al-Basri,” idem and Christopher Melchert,
“HASAN BASRI,” Encyclopedia Iranica, XI1/1, pp. 29-31, available online at
http://www.iranicaonline.org/articles/hasan-basri-abu-said-b-abil-hasan-yasar (accessed on 4/15/2022);
for 1bn al-*Abbas, see L. Veccia Vaglieri, “ ‘Abd Allah b. al-*Abbas,” Encyclopedia of Islam, Second
Edition.

2% Mugatil b. Sulayman, 1/358.
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Nevertheless, later Shafi‘is expressed discomfort with this view. By the Late Middle
Period, the dominant opinion in Egypt and Greater Syria (i.e., during the Mamltk period),
Shafi‘is adopted the majority opinion that only sound financial discretion was a condition for
rushd when considering legal capacity of adults. According to al-Rafi‘t (d. 623/1226), some
Shafi‘1 scholars held, contrary to the founder’s opinion and in agreement with Malik and Aba
Hanifa, that al-salah fi al-din should not be taken into consideration for determining rushd.
Furthermore, if an adult returns to a state of dissolution (fisq) the correct (al-asak/) opinion of
the madhhab was that the judge should not place the person back under legal interdiction.?’ This
opinion is preferable, al-Rafi‘T continues, “because the predecessors (al-awwalin) did not place
dissolute people under legal interdiction.”?!8 This latter rationalization is shared by the late-
Ayyubid/early-Mamluk legal giant and chief gadi, ‘1zz al-Din Ibn Abd al-Salam: “the
predecessors (al-salaf) did not do it.”?!® The late Mamluk-era chief qadi and author-jurist Walt
al-Din Abu Zur‘a (d. 826/1423) confirmed in his work on the authorized positions of the Shafi‘l

madhhab that this was still the dominant opinion in the early 15" century.??°

21T Abi al-Qasim al-Rafi‘i, al- ‘Aziz Sharh al-Wajiz, ed. * Ali Muhammad Mu‘awwad and ‘Adil Ahmad
‘Abd al-Wujtd (Beirut: Dar al-Kutub al-‘Timiyya, 1997), 5:75. See Chapter Four of this dissertation for
the importance of this work, in particular, for Shafi‘1 figh in the Mamluk period. More generally, see A.
Arioli, “Al-Rafi‘T,” EI?.

218 1dem.

219 4177 al-Din ‘Abd al-Aziz b. ‘Abd al-Salam, Al-Ghaya fi ikhtisar al-nihaya, ed. Iyad Khalid al-Tabba*
(Beirut: Dar al-Nawadir, 2016), 56

220 Wali al-Din Ahmad b. ‘Abd al-Rahim Abii Zur‘a, Tahrir al-fatawa ‘ala al-tanbih wa’l-minhaj wa’l-
hawt al-musamma al-nukat ‘ala al-mukhtasarat al-thalath, ed. ‘Abd al-Rahman Fahmi Muhammad al-
Zawawi (Jiddah: Dar al-Minhaj, 2011), 2/39. For his biography, see Ibn Qadi Shuhba, Tabagat al-
shdfi ‘iyya, ed. ‘Abd al-Halim Khan (Hyderabad: Da’irat al-Ma“arif al-Uthmaniyya, 1980), 103-105.
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These authors were elaborating on Abii Ishaq al-Shirazi’s attempt in the 57/11" century
to ameliorate al-Shafi‘T’s opinion about rushd with the majority holding that sa/ah al-din is not a
necessary condition for attaining legal capacity. According to al-Shirazi,

If a person reaches the age of majority with sound financial discretion but is
religiously dissolute (fasigan fi al-din), then they remain subject to interdiction because
of His words, Exalted is He, “then, if you find them of sound judgment, deliver over unto
them their fortune (Q 4:6).” The dissolute person (al-fasig) is not someone who has been
found to be of sound judgment. Since his preservation of his wealth (kifzik li’I-mal) is not
guaranteed in his state of dissolution—for one cannot be sure if dissolution will bring him
to wasteful spending (al-tabdhir)—the interdiction is not removed from him. And it is
also for this reason that his testimony is not accepted, even if he is known to be honest,
because we cannot be sure if dissolution will bring him to lie.?%

Al-Shirazi’s justification for why moral considerations are relevant for legal interdiction
collapses the distinction between religious and financial probity drawn by al-Shafi‘T and the
29/8™ century scholars that agreed with him. The only reason that rushd is conditioned on a
certain level of moral probity is because there is a probability that the dissolute individual will
mismanage their property through excessive spending. Hence, the determinative cause of
removing legal interdiction and enjoying legal capacity is the ability to exercise practical reason
in financial matters, and nothing more.

Rushd, safah, and %ajr became legal terms that scholars used to define legal relations
between individuals. Just as zilm as a signifier of chivalrous virtue was a poor standard for
determining abstract legal personhood, so too did religious probity become less important over
time as a condition for legal capacity. Even al-Shafi‘1 did not elaborate on how al-salah fi al-din

was to be determined, but rather detailed the different ways that individuals, depending on their

gender, social class, and expected means of making a living, should be tested for their discretion

221 A|-Shirazi, al-Muhadhdhab 3/282.
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in financial matters.??2 Tellingly, he claims that he has witnessed judges testing people’s
discretion by giving them a small amount of their property and waiting to see what they do with
it; no such concrete detail concerning a moral or religious test is mentioned.??®

By the end of the formative period of Islamic law, then, the discourse on legal capacity
had become almost completely abstracted from considerations of virtue or moral or religious
probity. The yatim and the safih, the two cases of incomplete maturity upon which Muslim legal
scholars built the law of interdiction and legal capacity, entered legal discussions as people in
abstracto: what mattered was not their individual desires, flaws, virtues or relationships with
their kin or community, but their ability to act as a landowner, a merchant, or a farmer.??*
Relations of power between jurists, judges and these liminal individuals placed them in a
position of social dependence. We have seen how the responsibility for these individuals
transformed into a discourse on legal personhood within legal literature. This is an indication of
the increasing presence of the rule of law as a major aspirational commitment by the end of the
formative period—the combination of a written legal discourse, a common commitment to
values, and “methodical apprenticeship” which helped transmit and universalize these values
both geographically and temporally.??® The next chapter will show how kajr, the legal concept of
interdiction which built on the status of abstract character masks of the yatim and the safih,

emerged in figh at the same time that the judiciary was going through a process of

222 A|-Shafi‘T 4/451-452, 459-460.
223 |pid. 460.

224 On the importance of discourse on persons in abstracto for the emergence of legality, see Somek 156,
167.

225 Pierre Bourdieu, “The Force of the Law: Toward a Sociology of the Juridical Field,” The Hastings
Law Journal, 38 (1987), 844.
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professionalization, textualization and universalization of legal rulings. It was at this historical
moment, moreover, that judges began exercising control over these two categories of individuals.
The centralization of judicial power, the extension of this power over orphans and the sufaha’,
and the successful elaboration of the legal concept of Zajr helped produce, in turn, the mida * al-

hukm, or judicial treasury.

Conclusion

This chapter began with a survey of Near Eastern, Roman and Abrahamic laws and ethics
pertaining to orphans and their property. It was seen that a commitment to preserving orphans’
property and representing rulers and judges as giving a voice to them are as old as written law
itself. At the same time, it was seen that orphans may have been a common subject of legislation
and the representation of justice because they not only provided a justification for elites to claim
tithes or alms, but also because of the liminal nature of orphans within society. A common theme
that extends to early Islamic poetry and religious literature is the representation of the orphan as
an ambiguous individual with potentially destructive or aggregative power. Early Arabic poetry,
in particular, shows that orphans and their property were a recurrent them. Given the differences
between Roman law and Islamic figh of guardianship and interdiction, therefore, it is
unnecessary to presume direct borrowings from Roman law.

A comparison of early Arabic poetry with the juxtaposition of the safih and the yatama in
the Qur’an indicates that Sirat al-Nisa’ introduces a reconfiguration in the meaning of safih that
would later be taken up by early Muslim scholars as they interpreted the word as indicating legal
status. This semantic shift redefined safik in the context of law as referring to a spendthrift

(mubadhdhir) and positioned rushd, rather than kilm, as its antonym, thereby separating safih
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from its epic and ritual context and placing it into a standardized, abstracted and logocentric
discourse suitable to law. As safih, rushd, and yatim became used as character masks that
referred primarily to one’s relationship to property, scholars were able to create a legal discourse
on legal capacity subordinated under the concept of kajr, or legal interdiction. The term Aajr in
this sense, however, does not appear in the Qur’an nor does it seem to have been used by the
earliest fugaha’. The next chapter will show how this term slowly gained currency among
Muslim scholars, not without considerable resistance, and entered texts of figh after it had

already been introduced as an administrative sanction.
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Chapter Two: The Emergence of Hajr as a Standardized Legal Concept

Introduction

The Qur’an has much to say about orphans, their rights, and the legal and ethical duties
owed them—more, at least, than many other legal topics in the Qur’an—but this material is no
match for the detail one finds in later figh texts starting in the late 8" century with Malik’s
Muwayza’. The Qur’an, as we have seen, does treat orphans as a distinct class of individuals, but
it is ambiguous at times whether the orphans referred to are the universal “character masks”
indicative of legal discourse or, rather, relatives and acquaintances to which one owes a personal
duty, such as in the case of Hujayya. In later figh texts, orphans are one class of individuals with
limited legal capacity, just like the sufaha’, slaves and the insane. They are subject to kajr, or
legal interdiction, and it is standard for post-formative works of all four Sunni madhhabs to
include a chapter on hajr elaborating these cases. The abstraction and generalization one finds in
these later legal texts is a reflection not just of the seriousness with which early Muslim jurists
and judges took the verses relate to orphans and the sufaha’, but it is also an indication of
developments in the way law was practiced during the first two centuries of Islam. In fact, by
looking at early texts of figh alongside biographies of jurists, one can see that the use of the term
“hajr” to refer to the status of orphans and the sufaha’ first appears as a legal term in the cities of
Irag before becoming accepted by all jurists. An analysis of early hadith, or tradition-reports
about the Prophet, Companions, Successors or prominent scholars and transmitted over
generations, also shows that Zajr was controversial and rejected by many as a legal concept that
could be applied to adults. Eventually, the voices of opposition were drowned out by the

increasingly forceful insistence on the similarity of the legal status of orphans, sufaha’, and the
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insane. This chapter will show how Muslim jurists in the first three centuries of Islam gradually
accepted a standard legal terminology for conceptualizing legal incapacity. It argues that the term
hajr was likely first used in the sense of legal interdiction in Irag and may have been used first as
a term to describe an order from a governor (wali). Regardless of its origins, the term was
adopted as a standardized legal term by the 9" century, and orphans were thereafter

conceptualized by Muslim scholars as subject to Zajr.

The Emergence of Early Islamic Jurisprudence (figh)

To see how the legal status of orphans in Islamic legal discourse (figh) became
subordinated under a general legal concept of Zajr, it is important to understand first how Islamic
law developed in its formative period (7""-11" centuries A.D.).??® Contemporary historians of
Islamic law have developed competing theories about how the four Sunni schools of law, or
madhahib, emerged. According to Schacht, whose theory dominated Western scholarship until
the end of the 20™" century, the formation of the Hanafi, Hanbali, Maliki and Shafi‘T schools was
preceded by two stages: first, the emergence of geographical schools in the 8™ century A.D. and
then, later in the 9™ and 10" centuries, a number of different “personal schools,” based on an
eponymous founder, whose multiplicity was eventually diminished in Sunni Islam to the four
schools that remain today. Before the emergence of the geographical schools, Schacht argued,

the rules applied by judges were largely based on the discretion of governors and judges who did

226 On the formative period of Islamic law, see Wael Hallag, The Origins and Evolution of Islamic Law
(Cambridge: Cambridge University Press, 2005), 2-3; Ahmed El Shamsy, The Canonization of Islamic
Law: A Social and Intellectual History (New York: Cambridge University Press, 2013), 2-4; Sherman
Jackson, “Taqlid, Legal Scaffolding and the Scope of Legal Injunctions in Post-Formative Theory,”
Islamic Law and Society 3, no. 2 (1996), 168.
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not look to the Qur’an or the Prophet’s sunna (exemplary words and deeds) for inspiration.??’
Only after this initial period were the “ancient schools,” as he called the geographical schools,
characterized by anonymous legal doctrines that differed according to region: Hijazi, Iragi, and
Syrian, with some internal variation among these regions. The non-religious law developed by
Umayyad administrators, governors and judges was thus incorporated into the doctrine of the
ancient and then personal schools of law.??® Christopher Melchert accepted Schacht’s theory of
geographical “ancient schools,” but also argued, building on George Makdisi’s work, that the
emergence of the post-formative legal schools was the result of the development of a standard
curriculum for training new students in the doctrine and methodology of the eponym’s legal
school.??® In the same book, Melchert argued that personal schools first emerged out of the
ancient, geographical schools due to pressure from the Traditionists, those individuals who
demanded that law be derived not from considered opinion (ray) but primarily from revelation
or traditions transmitted about the Prophet’s sayings or actions.?®® A recognized master scholar,
like Aba Hanifa, helped bolster the authority of legal doctrine circulating regionally that was
previously defended via use of ra’y. Whereas, according to Melchert, the earlier geographical
schools were characterized by vague and anonymous legal doctrine, starting in the 9" century

A.D., specific legal opinions were attributed to authoritative individuals.?3! However, Melchert

221 Joseph Schacht, An Introduction to Islamic Law (Oxford: Clarendon Press, 1982), 19-27.
228 |bid. 31-68.

229 Christopher Melchert, The Formation of the Sunni Schools of Law, 9"-10" Centuries C.E. (Leiden:
Brill, 1997), xxii, 32-33.

230 |pid. 32.

231 |bid. 38-39, 48.

99



later abandoned his position that the “traditionist-jurisprudents” pressured the regional schools to
reshape themselves into personal schools, arguing rather that this was a result of the prominence

of Shafi‘1 and his followers’ insistence on the primacy of Prophetic sadith over the consensus of

Medina.?*

The idea of a geographical school, however, has been forcefully challenged by Wael
Hallag, who argued that specific legal opinions from at least the early 8" century A.D. were
already ascribed to individual scholars.?** Moreover, geographical regions, even cities, were
home to extreme differences of opinion. Hence, legal thought, Hallaq contended, was neither
organized according to a geographical school, nor was it vague at this time. Hallaq did not argue,
it should be noted, that geographical variation did not exist; on the contrary, he maintained that
this was a feature throughout Islamic legal history, even after the founding of the post-formative
schools of Islamic law.?** For Hallag, the emergence of these schools of law was, nevertheless,
the result of a transformation that occurred in the 8" and 9" centuries, just not one from
geographical to personal schools. Prior to this time, “the early schools...were personal in the
sense that their followers, who were mostly judges, muftis and the legally-minded, adhered to, or

adopted, the doctrines of a particular leading jurist.”3> Nevertheless, followers still combined the

282 Melchert, “Traditionist-Jurisprudents and the Framing of Islamic Law,” Islamic Law and Society 8, no.
3(2001), 400-401.

2% Hallaq, “From Regional to Personal Schools of Law: A Reevaluation,” Islamic Law and Society 8, no.
1 (2001). Nimrod Hurvitz also dismissed the existence of ancient schools embedded in specific
geographical centers, arguing that “the shift from geographical to personal madhdahib never took place,”
in part “because the unifying factors of these madhahib, i.e., geography, can at best account for a limited
number of shared local customs.” See Nimrod Hurvitz, “Schools of Law and Historical Context: Re-
Examining the Formation of the Hanbali Madhhab,” Islamic Law and Society, vol. 7, no. 1 (2000), 44.
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legal methodology and doctrine of different legal scholars. Hallag dates the rise of legal schools
proper to the later 9" century and 10" century, at which time the madhhab emerged as both “an
established and authorized body of doctrine and as a delimited hermeneutical enterprise.””2%

For his part, Harald Motzki has also challenged Schacht’s thesis about the ancient
schools, but from another approach and with different results. Studying the legal scholarship of
Mecca by means of a microanalysis of the Musannaf of ‘Abd al-Razzaq al-Sana‘1 (d. 211/827),
Motzki argued that “[r]egional schools of legal and religious scholarship can already be
discerned in the last decades of the first/seventh century, even if their differences probably were
consciously recognized as dependent on ‘schools’ only at the beginning of the second/eighth
century.”?” Hence, while he accepts that ancient, geographically distinct schools existed in some
form, he does not emphasize the corporate nature of these schools or their embrace of a clearly
delineated body of doctrine or hermeneutical method. Nevertheless, Motzki does show that
jurists during the seventh century A.D. were already referring to scripture and the example of the
Prophet—his sunna—as sources of law.2® This pushes back Schacht’s timeline for the
development of hadith by a century.

In his study of the Abbasid judiciary in Irag, Mathieu Tillier also argues for the existence
of regional variation in early Islamic law and challenges Hallaq’s strongest claims against the

existence of ancient regional schools. According to Hallag, the early usage of the word madhhab

in relation to a region or people of a region (i.e., madhhab al- ‘Iragiyyin) does not refer to either a

2% |pid., 21.

23" Harald Motzki, The Origins of Islamic Jurisprudence: Meccan Figh before the Classical Schools,
trans. Marion. H. Katz (Leiden: Brill, 2002), 296-297.
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legal methodology or shared legal doctrine. Rather, in the words of Hallaq, “[t]hese labels were
convenient ways to refer to a particular school of jurists who had little in common other than
their presence in an unchanging geographical locale.”?® Tillier accuses Hallag here of willingly
turning a blind-eye to the word madhhab when it is used in relation to Irag and the Hijaz,
particularly Medina. Tillier not only documents the use of the term madhhab with a specific
geographical location in judicial appointments, but he also shows that the terms ahl al- ‘7rag and
ahl al-Hijaz were used by Ibn al-Mugqaffa® (d. 139/757) in the early Abbasid period to refer to
two opposing groups of jurists who upheld different legal norms.?*® Moreover, evidence suggests
that the Abbasids, who early in their rule turned primarily to Hijazi scholars to serve in the
judiciary, soon realized that these scholars were unprepared to deal with some situations that
were more familiar to the jurists of Irag. The differences visible in legal doctrine to the
contemporaries of these jurists in the 8" century does not entail, Tillier adds, that they were
anonymous (as opposed to personal); rather, “the infrastructure of those major tendencies,”
within each region was the teaching circles that formed around a recognized master jurist or
scholar.24!

Ahmed EI Shamsy makes a useful point that can help clear up some of the differences
between perspectives on the early history of the Islamic schools of law: where one draws the line
between types of schools and when they exist depends fundamentally on the definition of

“school of law.” For him, the full-fledged madhhab in its post-formative form includes

2% Hallaq, “From Regional to Personal Schools of Law,” 16.

240 Mathieu Tillier, Les Cadis D Iraq et L ’Etat Abbasside (132/750-334/945) (Damascus: Presses de
I’Ifpo, 2009), 138-186.
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attachment to the scholarship of the founder, a developed legal hermeneutics, a complex social
structure for educating students and conferring authority within the school, and a means of
controlling and permitting for doctrinal change.?*? Drawing on Thomas Kuhn’s theory of normal
science and the productive role of paradigms for intellectual achievement in the sciences, El
Shamsy argues that Shafi‘ism in the 9™ century A.D. became a “paradigmatic school,” due to the
efforts of al-Shafi‘T himself to canonize the Qur’an and hadith and via his production of an
unprecedented interpretive framework for approaching these sources. His students took up the
task of elaborating this framework, thereby marking a shift away from “the old model of schools
justified in terms of locality-based normative traditions.””?** Malikis, Hanafis and Hanbalis soon
developed similar frameworks.?** Throughout his study of canonization and school-formation in
Islamic law, EI Shamsy emphasizes that the emergence of writing on a large scale in Muslim
scholarly circles played a key role in the process of textual canonization, an insight that will help
us explain the adoption of kajr as a widely-accepted term. The spread of writing allowed for the
standardization of legal thought and the development of the post-formative schools of law that
possessed astounding uniformity across time and space, something that the previous, regional
legal traditions were not capable of due to their reliance on the memory and scholarly culture of
each generation of scholars.?*®

The process of canonization via adoption of canonized, written texts (not just written

notes intended to aid the memory) and the development of a hermeneutical framework is a
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fundamental step towards establishing the rule of law. As the social theorist Pierre Bourdieu
wrote:
The rule of law presupposes the coming together of commitment to common
values (which are marked, at the level of custom, by the presence of spontaneous
and collective sanctions such as moral disapproval) and of the existence of explicit
rules and sanctions and normalized procedures. This latter factor, which cannot be
separated from the emergence of writing, plays a decisive role. Writing adds the
possibility of universalizing commentary, which discovers “universal’ rules and,
above all, principles; and writing adds the possibility of transmission. Such
transmission must be objective—depending for its success upon a methodical
apprenticeship. It must also be generalized—able to reach beyond geographical
(territorial) and temporal (generational) frontiers.?4
A textual tradition of written law allows for the communication of specific laws beyond the time
and locale in which they were enacted; it produces, in the words of Jack Goody, the “partial
autonomy of the text.”?*” This, in turn, entails the need for interpretation due to the fact that the
stable texts require application in unexpected contexts and new linguistic environments.?*® This
partial autonomy is essential to the notion of the law. As we know from experience, it is possible
for state interests or social conventions to clash with the law as interpreted by the legal
professionals. Moreover, legal professionals can maintain a legal defense of interests not entirely

their own. Bourdieu’s point is that it is only once a status group of legal professionals emerges as

interpreters of texts that the rule of law emerges as an aspirational concept.?*® While El Shamsy

2% pierre Bourdieu, “The Force of the Law: Toward a Sociology of the Juridical Field,” The Hastings
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has shown how the possibility of the rule of law as regulated by the paradigmatic madhhab
appeared in the 3'9/9" century, the specific mechanisms by which this possibility was
implemented—even if surely, in fits and starts and never to be a bygone conclusion—remains in
many cases as yet understudied. It was shown in the previous chapter that orphans and the
spendthrift began to be understood as universal categories with the legal discourse in Sirat al-
Nisa’, yet the question of how these rules were understood and transformed into legal practice
remains to be answered. The remainder of this chapter will trace the formation of the these rules
in the first three centuries of Islam.

Even before the emergence of the full-fledged doctrinal schools of law, we have some
evidence of the ways in which early Muslims managed orphans’ property and the affairs of the
safth. As was argued in the previous chapter, concern for the orphans’ well-being on a moral
level, the property rights of orphans, and the social responsibility for preventing the safih from
harming themselves or others were all significant concerns of Arab society. The emergence of
judicial instruments to handle the affairs of the orphan and the safik, however, and the
development of figh did not occur immediately during the life of Muhammad or even in the first
hundred years following his death. The following will show how the early debates about how
best to handle orphans’ property, as recorded in the book of traditions by the Iraqi scholar Ibn
Abi Shayba, reveal a geographical disparity in approaches to this topic. In this sense, the results
support Tillier’s arguments about the existence of regional schools noted above. Nevertheless,
the regional diversity was soon subjected to a process of standardization after the emergence of

personal schools in the 2"Y/8™ century and, especially, after the followers of the eponyms of these

political model that was the exact opposite of the so-called “oriental despotism” and was no less than

what is now called the ‘rule of law’.” See Tillier, “Judicial Authority and Qadis’ Autonomy under the
‘Abbasids,” Al-Masdq 26, no. 2 (2014), 131.
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schools elaborated these opinions. Following this, a comparison of biographical literature with
the traditions and jurisprudence of the scholars will reveal that the legal term of Zajr, under
which the majority of rules regarding orphans’ property and the sufaha’ was subsumed in post-
formative figh of the four madhhabs, did not seem to be used in the scholarship of the earliest
legal thinkers. Rather, it would seem that the term was first introduced widely in Irag, and may

have been inherited from the administrative practice of the Umayyads.

Early Debates about Orphans’ Property in Islamic Jurisprudence

The Musannaf of Ibn Abi al-Shayba (d. 235/849) is one of several surviving compilations
of athar, or reports about what the Prophet, the Companions, Successors or prominent Caliphs,
judges and scholars said or did.?° They are, as one recent scholar has noted, “our main source
for the study of the first 150 years of Islam.”?* A musannaf refers to a work that is arranged
according to topics, such as salat (ritual prayers), talaq (divorce), or buyi * (sales), and this type
of text represents a fairly developed form of compiling hadith and athar into texts that a scholar
or jurist could easily peruse to find individual traditions relevant to what they were seeking.?®2
While not all of the reports in these texts are about legal material, law is a significant topic in the

Musannaf of Ibn Abi al-Shayba. Most of the reports with legal content, moreover, cite authorities

20 Scott Lucas, “Ibn Abi Shayba,” Encyclopaedia of Islam, THREE.

! Behnam Sadeghi, “The Traveling Tradition Test: A Method for Dating Traditions.” Der Islam 85, no.
1 (2008), 203.

2 Fyat Sezgin, Geschichte des arabischen Schriftums: Band | (Leiden: Brill, 1967), 55; Motzki, 51.
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other than the Prophet.?>® The value of the reports in this Musannaf to the current topic at hand is
that it, like the Musannaf of ‘Abd al-Razzaq al-Sana‘1, to which we will have occasion to return
to later, most likely contains an overall accurate, if partial, portrayal of Islamic legal debates in
the 2"9/8" century, if not in the mid-to-late 15/7" centuries.?>* The work of Harold Motzki and
Fuat Sezgin, in particular, have placed the authenticity of the Musannaf texts on firm
grounding.?®® This does not mean, of course, that every word of every single report is an
authentic transmission from the purported authority. In any case, here we are less interested in
discovering an authentic text than understanding, based on one of the largest and most
informative legal sources available for the history of early Islamic law, of how Muslim scholars
and jurists approached the issue of orphans, their wealth, and legal interdiction (%ajr) in order to

understand the development of a legal institution whose primary purpose was to uphold the rule

23 Only about one out of every eleven reports of the Musannaf cite the Prophet as an authority, out of
nearly 39,000 reports total. See Scott Lucas, “Where are the Legal ‘Hadith?’ A Study of the ‘Musannaf’
of Ibn Abi Shayba,” Islamic Law and Society, 15, no. 3 (2008), 286.

% As Lucas argues, “the importance of the Musannaf derives from the fact that all of its reports date to
the 2"/8" century and are contemporary with the great jurists Ab@ Yasuf, Muhammad b. al-Hasan al-
Shaybani, and al-Shafi‘1,” ibid. 308.

2% Sezgin showed that several modern historians of Islamic law and hadith had underestimated the use of
writing from even before the rise of Islam and also misunderstood the complexity of takammul al- ilm
(1it. “carrying knowledge,” which is the term for seeking, studying and transmitting %adith) as a social
practice of primary importance in premodern Muslim civilization. Whereas some scholars had assumed
that this practice of transmission was primarily oral until the 3/9" century, Sezgin was able to show that
even oral transmission was almost always accompanied by written texts. See Sezgin, 53-84. Similar
conclusions were drawn by Nabia Abbott in her contemporaneous studies of literary papyrological
documents, which indicated that Arabia before the Prophet was awash in literate individuals and that the
Umayyad period showed a steady increase and adoption in the use of written transmission. Like Sezgin,
she emphasized that oral transmission was often accompanied by written transmission of texts. See Nabia
Abbot, Studies in Arabic Literary Papyri, 3 vols. (Chicago: University of Chicago, 1957-1969). The
results of these groundbreaking studies have been further elaborated by Gregor Schoeler, who was able to
show that many of the “books” from the first two Islamic centuries that Sezgin referred to in his work
took the form of “iypomnéema,” or written reminders intended to aid the memory, rather than
“syngramma (written composition, systematic work.” See Schoeler, The Genesis of Literature in Islam:
From the Aural to the Read, ed. and trans. Shawkat M. Toorawa (Edinburgh: Edinburgh University Press,
2009), 6-8.
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of law. The fact that these reports may in some cases likely contain a kernel of authenticity only
makes the results we can obtain from the Musannaf that much more compelling.

The proceeding section follows the following methodology. All of the reports regarding
three main topics regarding orphans and legal interdiction were collected from the Musannaf:

(1) Should orphans pay zakat?

(2) If guardians consume a part of an orphan’s property, should that be considered a

loan?

(3) Is the legal interdiction (kajr) of slaves or of free people a valid act, and, if so, what

are the consequences?

After collecting the traditions relating to these topics from the Musannaf, the transmitters
within the isnad, or chain of transmission, were all identified according to the region or regions
in which they were active. This was done by referring to the biographical literature, particularly
Shams al-Din al-Dhahab1’s (d. 748/1348) Siyar a ‘lam al-nubala’, which was selected due to the
comprehensiveness of its coverage of Muslim scholars and, especially, due to the author’s “love
of precision.”?*® Other biographical texts, as noted in the footnotes, were used when Siyar a ‘lam
al-nubala’ does not include an entry on the individual or provides insufficient information.
Comparing the content of the traditions with the location of the transmitters allows us to see
where a particular tradition was being transmitted, which is a good indication that this was a
topic of interest in the region. This analysis is also supplemented with occasional references to
another early extant musannaf work, that of al-Sana‘1, the purpose of which is to ensure that no

major debate or position on our topics is elided in this analysis. Since al-Sana‘i cited Hijazi

256 For this assessment of al-Dhahabi, see Caterina Bori, “al-Dhahabi,” Encyclopaedia of Islam, THREE. |
refer here to the edition of the Siyar edited by Shu‘ayb al-Arna’at: Siyar A ‘lam al-Nubala’, ed. Shu‘ayb
al-Arna’ut (Beirut: al-Risala, 1981-1988).
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scholars significantly more than Ibn Ab1 Shayba, it is possible that there are opinions that appear
in one text and not the other.?>” Following the analysis of the legal debates as reflected in the
Musannaf, the positions on orphans and legal interdiction of the early author-jurists—Malik, Abi
Hanifa and al-Shafi‘T—and their students are analyzed with reference to the results from the
initial analysis of the Musannaf. In this way, it will be shown how jurists began to agree upon a
standardized legal language for the topics under consideration which resulted in the legal status
of orphans being subordinated under %ajr both conceptually and organizationally in works of

Sfurii * (Islamic positive law).

Those Who Held that Orphans Are Liable for Zakat®®
1. Sharik b. ‘Abd Allah (d. 177-179 A.H.), Kufan?® < Abii Yaqazan (d. unknown),
Kufan?? < Ibn ‘Abi Layla (d. 82 or 83 A.H.), Kufan®?: ““Al1 purified (zakka, i.e.,
extracted alms from) the property of the Banti Abt Rafi‘—orphans in his care—and said,

“Do you think that I would supervise wealth and not purify it?”

7 On this point, see Tillier, L'invention du cadi : La justice des musulmans, des juifs et des chrétiens aux
premiers siécles de I'lslam (Paris: Editions de la Sorbonne, 2017), Web, Ch. 3, Paragraph 34. Tillier
argues that Iraqgi legal debate, by the 9th century, did not need to refer to debates in the Hijaz, hence the
minimal reference to Hijazi scholars in Ibn Abi Shayba’s Musannaf.

28 The traditions in this subsection are found in Abi Bakr Ibn Abi Shayba, al-Musannaf, ed. Hamad b.
‘Abd Allah al-Jum‘a and Muhammad b. Ibrahim al-Luhaydan (Riyadh: Maktabat al-Rushd, 2004), 4/231-
232.

29 Al-Dhahabi Siyar, 8/200; Nurit Tsafrir, “Semi-Hanafis and Hanafi Biographical Sources,” Studia
Islamica, no. 84 (1996), 69-70.

260 Al-Dhahabi, Siyar, 7/232.

61 1hid. 4/262-267.
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2. ‘Alib. Mushir (d. 120 A.H.), Kufan?®? < Yahya b. Sa‘id (d. 143 A.H.), Medinan®® < al-
Qasim b. Muhammad b. Abii Bakr al-Sadiq (d. 105-108 A.H.), Medinan?®*: “We were
orphans in the care of ‘A’isha, and she used to purify our property and trade with it across
the sea (kanat tuzakki amwalina wa-tubdi ‘uha fi al-bahr).”

3. ‘Abd al-Rahman b. Sulayman Ibn al-Ghasil (d. 171 A.H.), Medinan®® < al-Ash‘ath (d.
136 A.H.), Kufan?®® < Abii al-Zubayr Muhammad b. Muslim (d. 128 A.H.), Meccan®’ <
Jabir b. ‘Abd Allah Al-Salimi (d. 77 or 78 A.H.), Medinan:%® “Zakat is due on the
orphan’s property.”

4. ‘Alib. Mushir (d. 120 A.H.), Kufan?®® < al-Layth b. Sa‘d b. ‘Abd al-Rahman al-Fahmi
(d. 175 A.H.), born in Egypt but traveled widely, including to Damascus, Mecca, Medina

and Baghdad?’® < Abii ‘Abd Allah Nafi‘ al-Qurashi (d. 117 A.H. or 119 A H.),

262 |bid. 8/484-487.

23 hid. 5/468-481.

264 |bid. 5/53-60.

265 |pid. 7/323-325.

266 |pbid. 6/275-277.

267 |bid. 5/380-386.

268 |hid. 3/189-194.

269 See Tradition #2 above.

270 Al-Dhahabi, Siyar, 8/136-163.
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Medinan?"t < *‘Abd Allah Ibn ‘Umar b. al-Khattab (d. 73 or 74 A.H.), Meccan and
Medinan:?"? “He (i.e., Ibn ‘Umar) used to purify the orphan’s property.”

‘Abd Allah b. Idris b. Yazid (d. 192. A.H.), Kufan, but also known, according to al-
Dhahabi for often taking the position of Medina and opposing the Kufans. He was also a
friend of Malik.2”® < Muhammad b. Ishaq b. Yasar b. Khiyar al-Akhbari (d. 150-152
A.H.), Medinan, but also traveled widely in al-Jazira, Kiifa, Baghdad and al-Hira?* <
Muhammad b. Muslim al-Zuhri (d. 123-125 A.H.), Medinan but also moved to
Damascus:2”® « ‘Umar (Ibn al-Khattab) said: Strive on behalf of the orphans to increase
their wealth so that zakat does not deplete it.”

. Abii Khalid Sulayman b. Hayan al-Ahmar (d. 189 A.H.), Kufan?® < Yahya—probably
Yahya b. Sa‘id (d. 143 A.H.), Medinan?’’" < Hanzala b. Abii Sufyan al-Jumahi (d. 151

A.H.), Meccan?® < Humayd b. Abii Humayd al-Tawil (d. 142 or 143 A.H.), Basran?’® <

27 |bid. 5/95.

272 |bid. 3/ 203.

213 |bid. 9/42-48.

274 |bid. 7/33-55.

27 | bid. 5/326-350.

278 |bid. 9/19-21.

277 See Tradition #2 above.

278 Al-Dhahabi, 6/336

27 |bid. 6/163-169.
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al-Qasim b. Muhammad (d. 105-108 A.H.), Medinan:?8 «““A’isha used trade with our
property across the sea and purify it.”

Isma‘il b. Ibrahim Ibn ‘Ulayya (d. 193 A.H.), Basran, Kufan and Baghdadian?! < Abii
Bakr Ayyiib al-Sakhtiyani (d. 131 A.H.), Basran?®? < Abii Muhammad ‘Amr b. Dinar al-
Jumahi (d. 126 A.H.), Meccan®® < Abil Ayyiib Makhiil Al-Dimashqi (d. 112-114, 116,
or 118 A.H.), Damascene, but captured in Central Asia and manumitted in Egypt. He also
traveled widely in the Hijaz and Iraq:?%* ““Umar said: Strive on behalf of the orphans to
increase their wealth so that charity (sadaga) does not deplete it.”

Waki* b. al-Jarrah (d. 197 A.H.), Kufan?® < al-Hassan b. Salth b. Salih b. Hayy al-
Hamadhani (d. 169), Kufan?®® < Abii Farwa ‘Urwa b. al-Harith al-Hamadhani (d.
unknown), Kufan?’ < al-Sha‘bi ‘Amir b. Sharahil (d. 104 A.H.), Kufan, but stayed in

Mecca for a time to escape al-Mukhtar?®: “Zakat is due on the orphan’s property.”

280 See Tradition #2 above.

281 Al-Dhahabi, Siyar, 9/107-120.

282 1hid. 6/15-26.

283 |bid. 5/300-307; Ibn Sa‘d, 8/40-41.

284 Al-Dhahabi, Siyar, 5/155-160.

285 |bid. 9/140-168.

286 |bid. 7/361-371.

287 Shihab al-Din Ibn Hajar, Tahdhib al-Tahdhib (Haiderabad: Da’irat al-Ma‘arif, 1325/1907-1909),

7/178.

28 Al-Dhahabi, Siyar, 4/294-319.
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9. Abil Usama Hammad b. Usama b. Zayd (d. 201 A.H.), Kufan?®® < Hisham b. ‘Urwa b. al-
Zubayr lbn al-*‘Awwam (d. 146 A.H.), Medinan, but traveled to Kufa and Baghdad®° <
Muhammad Ibn Sirin al-Ansari (d. 110 A.H.), Basran:?®! “The orphan has a right to his
property, and there is a right due to others in it. What | say is nothing other than what
God the Exalted said.”

10. Abii Zakariyya Yahya b. Yaman al-‘Ijli (d. 189 A.H.), Kufan®*? < al-Hasan b. Yazid (d.
unknown), Kufan, but originally from Mecca?®® < Tawiis b. Kaysan al-Farist (d. 106
A.H.), Yemeni and Meccan:?®* “Purify the orphan’s property; otherwise, it is a debt you
are liable for (lit.: attached to your neck).”

11. Waki* b. al-Jarrah (d. 197 A.H.), Kufan®® < Miisa b. ‘Ubayda (d. 153 A.H.), Medinan?%
< ‘Abd Allah b. Dinar al-‘Adaw1 al-*Udawi (d. 127 A.H.), Medinan:?®" “Ibn ‘Umar was
called to (care for) an orphan’s property. He said: If it is your will, I will take

responsibility for it on the condition that I purify it year after year.”

289 |bid. 9/277-279.

2% |bid. 6/34-47.

291 |bid. 4/606-622.

2%2 |bid. 8/356-357

2% \bn Hajar, Tahdhib al-Tahdhib, 21327-328.

2% Al-Dhahabi, Siyar, 5/38-49; Ibn Sa‘d, 8/97-102.
2% gSee Tradition #8.

2% Tbn Sa‘d, 7/555.

297 Al-Dhahabi, Siyar, 5/253-255.
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12. Abii Hisham ‘Abd Allah Ibn Numayr al-Hamadhani (d. 199 A.H.), Kufan?® < Malik b.
Mighwal b. ‘Asim b. Ghaziyya al-Bajali (d. 158 or 159 A.H.), Medinan®®® < ‘Ata’ b. Abi
Rabbah al-Qurashi (d. 115 A.H.), Medinan:3*® “He held (i.e., ‘Ata’) that zakat is due on

the orphan’s property.”

Those Who Held Orphans Do Not Pay Zakat:*%!
1. ‘Abd Allah b. Idris b. Yazid (d. 192. A.H.), Kufan®? < al-Layth b. Sa‘d b. ‘Abd al-

Rahman al-Fahmi (d. 175 A.H.)*® < Abii al-Hajjaj Mujahid b. Jabr (d. 102-104 or 107-
108 A.H.), Meccan and Kufan, but also traveled widely3%* < ‘Abd Allah b. Mas‘@id al-
Hudhali (d. 32 or 33 A.H.), Medinan, but reported to have been sent by ‘Umar b. al-
Khattab to teach in Kufa:3® “He (i.e., Ibn Mas‘iid) used to say: Calculate what is owed
for zakat of the orphan’s property. Then if he reaches maturity and you find them of
sound judgment (fa-idha balagha wa-unisa minhu al-rushd), let him know (how much is

owed). If he wants, he will purify it, or if he wants, he will not.

2% |bid. 9/244-245.

2% |bid. 7/174-179.

%90 1hid. 5/78.

%01 The traditions in this subsection are found in Ibn Abi Shayba, 4/243-244.
%02 See Tradition #5 in Section A.

%03 See Tradition #4 in Section A.

%04 Al-Dhahabi, Siyar, 4/449-457.

%05 | bid. 1/461-500.
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2. Jarir b. ‘Abd al-Hamid Yazid al-Dabbi (d. 188 A.H.), Kufan3%® < Abii ‘Attab Mansiir b.
al-Mu‘tamir al-Sulami (d. 132 or 133 A.H.), Kufan®"” < Abii ‘Imran Ibrahim b. Yazid al-
Nakha‘T (d. 96 A.H.), Kufan:3*® “There is no zakat of the orphan’s property.”

3. Wakib. al-Jarrah (d. 197 A.H.), Kufan®**® < Sulayman al-A‘mash b. Mihran al-Kahil1 (d.
148 A.D.), Kufan®'® < Ibrahim b. Yazid al-Nakha‘1 (d. 96 A.H.), Kufan:3!! “Something
like it (mithlahu).”

4. Abii Usama Hammad b. Usama b. Zayd (d. 201 A.H.), Kufan®2 < Abii ‘Abd Allah
Hisham b. Hassan al-QurdasT (d. 146-148 A.H.), Basran, although it was doubted
whether he actually reported from Hasan al-Basri**® < Abii Sa‘id al-Hasan al-Basri (d.
148 A.H.), Basran:®* “There is no zakat of the orphan’s property until he reaches puberty
(hatta yahtalim).

5. Wakib. al-Jarrah (d. 197 A.H.), Kufan®'® < Sufyan b. Sa‘id b. Masriiq al-Thawri (d. 161

A.H.), Kufan®® < Abii Sa‘id al-Hasan al-Basri:*!’ “He (i.e., al-Basri) had in his

3% Ibid. 9/9-18.

%07 |bid. 5/402-412

%98 |hid. 4/520-529.

399 See Tradition #8 in Section A..
310 Al-Dhahabi, Siyar, 5/226-249.
311 See previous tradition.

312 See Tradition #9 in Section A.
313 Al-Dhahabi, Siyar, 6/355-363.
%14 |bid. 4/563-588.

315 See Tradition #8 in Section A..
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possession property that belonged to one of his brothers’ children who were orphans, and
he did not purify it (fa-la yuzakkiyuh).

6. Hafs b. Ghiyath b. Talq b. Mu‘awiya al-Nakha‘T (d. 194-196 A.H.), Kufan®!® < Hajjaj b.
Artah b. Thawr b. Hubayra al-Nakha‘1 (d. 145 or 149 A.H.), Kufan®'® < al-Hakam b.
‘Utayba al-Kindi (d. 115 A.H.), Kufan®?° < Abii Umayya Shurayh al-Qadi b. al-Harith al-
Kind (d. 78 or 80 A.H.), Kufan:3*! “He (i.e., Shurayh said about the orphan’s property: If
| take a camel or two®?? from the orphan’s property soon nothing will be left.”

7. Waki‘b. al-Jarrah (d. 197 A.H.), Kufan®?® < Sufyan b. Sa‘id b. Masriiq al-Thawri (d. 161
AH.), Kufan®?* < Jabir b. Yazid al-Nakha‘T (d. 127, 128 or 132 A.H.), Kufan®® < al-
Sha‘bi ‘Amir b. Sharahil (d. 104 A.H.), Kufan:3?® “There is no zakdt of the orphan’s

property.”

316 Al-Dhahabi, Siyar, 7/229-279.

317 See the previous tradition.

318 Al-Dhahabi, Siyar, 9/22-34.

319 1bid. 7/69-75.

320 |bid. 5/208-213.

%21 |bid. 4/100-106.

%22 Lit.: “al-dhawd aw al-dhawdayn.”

323 See Tradition #8 in Section A.

%24 See Tradition #5 in Section B.

5 \bn Hajar, Tahdhib al-tahdhib, 2/146-51.

326 See Tradition #8 in Section A.
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8. Waki*b. al-Jarrah (d. 197 A.H.), Kufan®?’ < Sa‘id b. Dinar (d. unknown), location
unknown:328 “I asked al-Sha‘bi regarding the orphan’s property, ‘Is there zakat due on
it?” He said, ‘Yes, but if it was in my possession, | would not purify it (ma-zakkaytuh).””

9. Abii Zakariyya Yahya b. Yaman al-‘Ijli (d. 189 A.H.), Kufan®® < al-Hasan b. Yazid (d.
unknown), Kufan, but originally from Mecca:3*° | heard Mujahid (Kufan) say:33!
“Calculate it. If you know, then purify it (fa-idha ‘alamt fa-zakkih).”3%

10. Abii Usama Hammad b. Usama b. Zayd (d. 201 A.H.), Kufan®*® < Sa‘1d, Basran®* <
Qatada b. Du‘ama b. Qatada al-Sadusi (d. 118 A.H.), Basran < al-Hasan al-Basri, (d. 148

A.H.), Basran:**® “It is taken from date palms and livestock. As for money, not until he

reaches puberty (fa-amma al-mal, fa-hatta yahtalim).” He meant: the orphan’s money.

%27 See Tradition #8 in Section A.

%28 Not much is known about this individual beyond that he transmitted from al-Sha‘bi. See Ibn Abi
Hatim al-Razi, Al-Jark wa I-ta ‘dil (Beirut: Dar Thya’ al-Turath al-‘Arabi, 1952), 4/18; Abt Hatim Ibn
Hibban, Al-Thigat (Hyderabad: Dar al-Ma‘arif al-‘Uthmaniyya, 1973), 6/360.

329 See Tradition #10 in Section A.

%30 See Tradition #10 in Section A.

331 See Tradition #1 in Section B.

%32 1t seems that “If you know” was interpreted by Ibn Abi Shayba as referring to knowledge of the orphan
reaching majority.

%33 See Tradition #9 in Section A.
3 1t is unclear who this individual is. He could either be Abii Mas‘lid Sa‘id al-Jurayri b. Iyas (d. 144
A.H.) or Aba ‘Abd al-Rahman Sa‘id b. Bashir al-Azdi. See al-Dhahabi, Siyar, 6/153-156 and 7/304-305,

respectively. In either case, the result for this study is the same since both were active in the same city.

335 See Tradition #4 in Section B.
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11. Abii Bakr b. ‘Ayyash al-Asadi (d. 193 A.H.), Kufan®® < ‘Asim b. Abi al-Najiid al-Asadi
(d. 127 or 128 A.H.), Kufan®¥’ < Abii Wa’il Shaqiq b. Salama al-Asadi al-Kifi (d. 82
A.H.), Kufan:*® He used to say: “An orphan was in my care who owned 8,000 (dirhems),
and | did not purify it until he reached puberty (hatta lamma balagh), then | handed it
over to him.”

12. Sufyan b. ‘Uyayna al-Hilali (d. 198), Kufan, but moved to Mecca®*® < Aba Muhammad
‘Amr b. Dinar al-Jumahi (d. 126 A.H.), Meccan®*? < ‘Abd al-Rahman b. al-Sa’ib, (d.
unknown), Hijazi:3*! “Ibn ‘Umar was in the possession of orphan’s property. He

borrowed from it so as to avoid paying zakat from it.”

Consuming the Property of Orphans as a Loan3#
1. ‘Abd Allah b. al-Mubarak Wadih al-Hanzali (d. 181 A.H.), Marwazi>® < al-Rabi* b.

Anas b. Ziyad al-Bak:T al-Khurasani (d. 139 A.H.), Basran and Marwazi*** < Abi al-

%% Al-Dhahabi, Siyar, 8/495-508.
37 |bid. 5/256-261.

338 |bid. 4/161

339 Ibid. 8/454-475.

340 See Tradition #7 in Section A.

1 1bn Hajar, al-Mizzi and Ibn Hibban only mention his Hijazi roots, and they do not mention dates for

this individual’s life. See Ibn Hajar, Tahdhib al-tahdhib, 3/449 and 6/182; Jamal al-Din Yisuf al-Mizzi,
Tahdhib al-Kamal fi asma’ al-rijal (Beirut: al-Risala, 1980-1992), 17/128; Ibn Hibban, 5/91.

%2 The traditions in this subsection are found in Ibn Abi Shayba, 7/399-400.

%3 Al-Dhahabi, Siyar, 8/378-421.

4 Ibid. 6/169.
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‘Aliyya Rufaya‘ b. Mihran al-Riyahi al-Bast (d. 90 or 93 A.H.), Basran:**® “He (i.e., Abii
al-*Aliyya) said: Whatever you consume of the orphan’s property is a loan in your name.
Do you not see that He said, “And when you deliver up their fortune to the orphans, have
(it) witnessed in their presence.”

Isma‘il b. Ibrahim Ibn ‘Ulayya (d. 193 A.H.), Basran, Kufan and Baghdadian®¥ < Abii
Bishr Salama b. ‘Algama al-Tamimi (d. before 140 A.H.), Basran®**’ < Muhammad lbn
Strin al-Ansart (d. 110 A.H.), Basran:3* “He (i.e., Ibn Sirin said): I asked ‘Abida®*® about
His words, ‘Whosoever (of the guardians) is rich, let him abstain generously (from taking
the property of orphans); and whosoever is poor let him take thereof reasonably.” He
replied: It is then a loan. Do you not see that He said, ‘And when you deliver up their
fortune to the orphans, have (it) witnessed in their presence.’”

Isma‘il b. Ibrahim Ibn ‘Ulayya (d. 193 A.H.), Basran, Kufan and Baghdadian®® < Abii
Yasar ‘Abd Allah b. Abi Nujayh (d. 131), Meccan®! < Abii al-Hajjaj Mujahid b. Jabr (d.
102-104 or 107-108 A.H.), Meccan and Kufan, but also traveled widely:**? “Regarding

His words ‘Whosoever (of the guardians) is rich, let him abstain magnanimously (from

345 1pid. 4/207-213.

346 See Tradition #7 in Section A.

7 |bn Hajar, Tahdhib al-tahdhib, 4/150.

348 See Tradition #9 in Section A.

39 < Abida b. ‘Amr al-Salmani (d. 72 A.H.), Kufan. See al-Dhahabf, Siyar, 4/40-44.

350 See Tradition #7 in Section A.

%! Al-Dhahabi, Siyar, 6/125-126.

352 See Tradition #1 in Section B.
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taking the property of orphans); and whosoever is poor let him take thereof reasonably’—
borrow from it and trade with it.”
4. All the following isnads conveyed a content of a single word: “bi’/-qard (as a loan).”

a. Waki‘b. al-Jarrah (d. 197 A.H.), Kufan® < Abii Ja‘far ‘Isa b. Mahan al-Razi (d.
circa 160 A.H.), Basran and Razi (i.e., from Rayy)*®* < al-Rabi‘ b. Anas b. Ziyad
al-Bakri al-Khurasani (d. 139 A.H.), Basran and Marwazi®>®° < Abi al-*Aliyya
Rufaya‘ b. Mihran al-Riyahi al-Basri (d. 90 or 93 A.H.), Basran.®*®

b. Sufyanb. Sa‘id b. Masriiq al-Thawri (d. 161 A.H.), Kufan®**' < Hammad b. Abi
Sulayman al-Kiiff (d. 120 A.H.), Kufan®® < Sa‘id b. Jubayr b. Hisham al-Walibi
(d. 95 A.H.), Kufan.®*®

c. Sufyanb. Sa‘id b. Masriiq al-Thawri (d. 161 A.H.), Kufan®® < ‘Asim b. Abi al-

Najid al-Asadi (d. 127 or 128 A.H.), Kufan®! < Abii Wa’il Shaqiq b. Salama al-

%3 See Tradition #8 in Section A.
%4 Al-Dhahabi, Siyar, 7/346.

%5 See Tradition #1 in this section.
%6 See Tradition #1 in this section.
%7 See Tradition #5 in Section B.
38 Al-Dhahabi, Siyar, 5/231-239.
%9 See Tradition #11 in Section C.
%0 See Tradition #11 in Section B.

%1 |pid. 5/256-261.
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Asadi al-Kifi (d. 82 A.H.), Kufan.3¢?

Regarding a Man Who Interdicts His Slave (fi al-rajul yahjur ‘ala ghulamih)®3
1. Muhammad b. AbT ‘Adi (d. 194 A.H.), Basran®“ < Salih b. Abi al-Akhdar®® (d. before
160 A.H.), Basran®®® < ‘Abbad b. Sa‘id b. ‘Abbad (d. unknown), location unknown3®’ <
‘Umar b. ‘Abd al-‘Aziz (d. 101 A.H.), Umayyad Caliph®®: “Whosoever sells a slave or
man under interdiction (ma#jiran ‘alayh), his property is thereby forfeit.”
2. Hushaym b. Bashir al-Salami (d. 183 A.H.), Baghdadi **® < Mughira b. Mugsim al-Dabbi
(d. 133 or 134 A.H.), Kufan®*° < Abii ‘Imran Ibrahim b. Yazid al-Nakha‘T (d. 96 A.H.),

Kufan:3"! “If he comes to the people of his market and informs theme that he interdicted

%2 1bid. 4/161

%3 The traditions in this subsection are found in Ibn Abi Shayba, 7/339.

%4 Al-Dhahabi, Siyar, 9/220-221.

%5 The published text states his name as “al-Ahmar,” which appears to be a mistake.
%6 |bid. 7/303-304

%67 Al-Dhahabi, Mizan al-‘itidal fi naqd al-rijal, ed. ‘Al Muhammad al-Bijaw1 (Beirut: Dar al-Ma‘rifa,
1963), 2/366.

%8 p M. Cobb, ““Umar (II) b. ‘Abd al-‘Aziz,” Encyclopaedia of Islam, Second Edition.
369 A|-Dhahabi, Siyar, 8/287-294; Mizan al- itidal 4/308.
370 Al-Dhahabi, Siyar, 6/10-13

371 See Tradition #2 in Section B.
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him,32 then no one is permitted to enter into affairs with him (fa-lays li-akad an
yukhalituh).”

3. Abil Usama Hammad b. Usama b. Zayd (d. 201 A.H.), Kufan®”® < Abii ‘Abd Allah
Hisham b. Hassan al-Qurdiist (d. 146-148 A.H.), Basran®’* < al-Hasan al-Basr1 (d. 148
A.H.), Basran:*"® If a man places his slave under interdiction (idha hajar al-rajul ‘ala
‘abdih) among the people of his market, then nothing is permitted for him.”

4, Hushaym b. Bashir al-Salami (d. 183 A.H.), Baghdadian®"® < ‘Abd Allah b. ‘Awn al-
Muzani (d. 151 A.H.), Basran®’’ < Muhammad Ibn Sirin al-Ansari (d. 110 A.H.),
Basran:®"® “He (i.e. Ibn Sirin) thought nothing of kajr.”

5. Abii Zakariyya Yahya b. Yaman al-‘[jli (d. 189 A.H.), Kufan®*"® < Muhammad b. Qays (d.

unknown), Kufan3 < Bakkar al-*Itb1 (d. unknown), Kufan:3! < “A man placed a slave

372 | g., if a man comes to the market and informs the people there that he placed his slave under
interdiction. Alternatively, this verbal phrase could be read in the passive voice (hujir ‘alayh), which
would then mean that the man came and informed the people that his slave has been placed under
interdiction.

373 See Tradition #9 in Section A.

37 See Tradition #4 in Section B.

375 See Tradition #4 in Section B.

%76 See Tradition #2 in this section.

377 Al-Dhahabi, Siyar, 6/364-375.

%78 See Tradition #9 in Section A.

379 See Tradition #10 in Section A.

%0 \bn Hajar, Tahdhib al-Tahdhib, 9/412-413.

%1 This individual seems to only be known in the context of this tradition. See Muhammad b. Isma‘l al-

Bukhari, al-Tarikh al-kabir, ed. Muhammad b. Salih al-DibasT (Riyad: al-Nashir al-Mutamayyaz, 2019),
2/529.
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belonging to him under interdiction (hajar ‘ala ghulam lahu), so the matter was brought
to ‘Ali. He said, ‘Were you going to send him to the market with a dirhem to buy some
meat with it?” The man replied, ‘Yes.” So, he said, ‘Then make him ma 'dhiin to do this

(i.e., give him permission to do this.)’”

Those Who Disapproved of Interdiction of the Free Person (al-hajr ‘ala al-hurr) and Those Who

Allowed 1382

1.

‘Abd Allah b. Idris b. Yazid (d. 192. A.H.), Kufan®? < Shu‘ba b. al-Hajjaj al-Azdi (d.
160 A.H.), Basran®®* < Mughira b. Muqgsim al-Dabbi (d. 133 or 134 A H.), Kufan®° <
Ibrahim al-Nakha‘1 (d. 96 A.H.), Kufan:38® “A free person cannot be placed under
interdiction (/@ yuhjar ‘ala hurr).”

Muhammad b. Fuday! al-Dabbi (d. 195 A.H.), Kufan®’ < Husayn b. ‘Abd al-Rahman al-
Sulami (d. 136 A.H.):3 “I saw Shurayh when a man came to him along with his nephew
(ibn akhih), having requested him (Shurayh) to force the nephew to come to court. Then
the man said, ‘my nephew drinks sukkar excessively,” by which he meant wine. Shurayh
said, ‘Take possession of his property and spend on him from it according to what is fair

(bi’l-ma ‘riif).”” Al-Sulamti said, “His nephew’s beard had already grown.”

%2 The traditions in this subsection are found in Ibn Abi Shayba, 7/339-340.

383 See Tradition #5 in Section A.

%4 Al-Dhahabi, Siyar, 7/202-228.

385 See Tradition #2 in Section D.

386 See Tradition #2 in Section B.

%7 Al-Dhahabi, Siyar, 9/173-175.

388 See Tradition #6 in Section B.
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3. Hafs b. Ghiyath b. Talq b. Mu‘awiya al-Nakha‘1 (d. 194-196 A.H.), Kufan®*° < Hajjaj b.
Artah b. Thawr b. Hubayra al-Nakha‘T (d. 145 or 149 A.H.), Kufan®*® < ‘Abd al-Malik
Ibn al-Mughira (d. 99-101 A.H.), Medinan:* “Najda®*? wrote to Ibn ‘Abbas (d. 68 A.H.)
to ask him about an old man who had lost his mind or abandoned his mind. So he wrote
back to him, ‘If his mind is lost or he abandoned his mind, then he should be placed
under interdiction (hujir ‘alayh).””

4. Yahyab. Zakariyya b. Abi Za’id al-Wadi‘1 (d. 183 or 184 A.H.), Kufan3® < Hajjaj b.
Artah b. Thawr b. Hubayra al-Nakha‘T (d. 145 or 149 A.H.), Kufan®** < ‘Ata’ b. Abi
Rabbah al-Qurashi (d. 115 A.H.), Medinan3® < Ibn ‘Abbas (d. 68 A.H.), Basran and

Meccan:*% “Something similar (i.e., as the immediately preceding tradition).”

Analysis
First, on the topic of whether or not orphans are liable for paying zakat while they are still
minors, the opinion upholding this as a duty is represented in both Iraq and the Hijaz. The twelve

reports have, either as authorities or transmitters, individuals from all major cities during the first

%89 See Tradition #6 in Section B.

390 See Tradition #6 in Section B.

1 |bn Hajar, Tahdhib al-tahdhib, 6/425-526.

%92 Not much seems to be known about this individual. See ibid. 10/419.
33 Al-Dhahab, Siyar, 8/337-341.

%% See Tradition #6 in Section B.

%% See Tradition #12 in Section A.

%6 1. Veccia Vaglieri, “*Abd Allah b. al-*Abbas,” Encyclopaedia of Islam, Second Edition.
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150 years of Islam from these areas: Mecca, Medina, Basra and Kufa. Half of the twelve reports
in support of zakat of orphans’ property refer back unequivocally to Medinan authorities, and
another three refer to Meccan authorities, or people who spent some time in Mecca. In
comparison, only two of the twelve reports against taking zakat from orphans’ property refer
back to a non-lraqi authority (Ibn Mas‘tid and Ibn ‘Umar), and even here the former settled in
Kufa while the latter’s tradition appears to suggest that zakat might be a duty. It claims that Ibn
‘Umar borrowed from orphans’ wealth in order to avoid paying zakat on it. The implication
seems to be that either Ibn ‘Umar believed that zakat would otherwise be due, or he believed that
others would pressure or coerce him to pay zakat on behalf of the orphans, regardless of his own
position.

In a recent article, Lena Salaymeh has made the argument that the debate about minors
paying zakat in early Islam was part of a debate about whether zakat, which she terms the
“charity tax,” was a “for-the-divine” act or “for-the-polity” act.3®” According to this argument, in
the period of “late antique Islam,” Muslims viewed zakat as a “for-the-polity” act that jurists
employed in order to articulate “Muslim identity.””3%® Unlike later, orthodox understandings of
zakat which viewed it as a primarily “for-the-divine” act like salat, paying the charity tax was,

according to Salaymeh, a marker of citizenship in the emerging Islamic empire.>®® This charity

%97 She uses these terms to avoid what she terms “orthodox assumptions” about zakar and to avoid the
words “religious” versus “secular,” the former being to burdened in modern understandings of religion as
associated with charity, spirituality, and piety and devoid of political content. See Salaymeh, “Taxing
Citizens: Socio-legal Constructions of Late Antique Muslim Identity,” Islamic Law and Society 23, no. 4
(2016), 335. For the term “charity tax,” see pp. 338.

%% Ibid. 338.

%9 By citizeship, Salaymeh means “membership in a political society,” an example of which is Roman
citizenship (ibid. 339).
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tax was enforced by the state, and, unlike other acts which like prayer, it was requisite of all
individuals, including those without legal capacity like slaves and minors.*®® Salaymeh’s
argument about the political nature of taxation is compelling, yet it is unclear whether, as she
states, the opinion that zakat is obligatory on orphans was the “majority opinion” among
jurists.*° What is certain, however, is that early Hijazi authorities overwhelmingly took the
position that orphans’ property was subject to zakat while this was a matter of debate in Iraq in
the mid-2"9/8" centuries, if not earlier.

In addition to the possibility raised by Salaymeh that this debate about zakar was
inflected by ideas about political belonging, some of the traditions about zakar appear to be
entwined in a debate about the legality of trading with orphans’ property. For example,
Traditions A2 and A6 are two versions of the same statement by al-Qasim b. Muhammad that
‘A’isha used to trade with their property when they were orphans in her care in addition to taking
zakat from it.4%? In some cases, later authors explain that the kind of trade ‘A’isha engaged in

was a mudaraba contract.*%® One tradition included in al-Sana‘1’s Musannaf explicitly states that

490 |pid. 345.

401 She does note on the same page, however, that there “is no clear consensus in late antique sources as to
if minors must pay the charity tax” (ibid. 349).

492 Eor other versions of the tradition, see al-Sana‘1 3/500; al-Shafi‘T, al-Umm, 2/69; al-Shaybani, al-Asl
3/155; Abu Bakr al-Bayhagqi, al-Sunan al-kubra, ed. Muhammad al-Qadir ‘Ata’ (Beirut: Dar al-Kutub al-
‘Timiyya, 2003), 6/4; Aba al-Qasim Ibn al-Simnani, Rawdat al-qudat wa-tarig al-najat, ed. Salah al-Din
al-Nahi (Beirut: al-Risala, 1984), 2/579.

493 1hn al-Simnani, 2/579. Mudaraba in its basic form is a contract in which an investor provides capital to

an individual who would provide the labor to create profit. See Jeanette A. Watkin, “Mudaraba,”
Encyclopaedia of Islam, Second Edition.
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‘A‘isha invested orphans’ property in this kind of contract.*** Although the Sunni schools of law
would eventually all recognize this form of contract as legitimate, al-Sana‘1 preserved two
traditions dissenting to the use of orphans’ property to provide loans of any sort.*®> Due to the
sensitivity of orphans’ property in early Islam noted in the previous chapter, it is unsurprising
that there would have been some discomfort among the early Muslim community about entering
into risky yet potentially profitable investments with orphans’ property. Given this fact and the
connection between zakat of orphans’ property and trading with it it is entirely possible that
traditions about the zakat of orphans circulated as much, if not more, for concerns about the
morality and legality of turning a profit from orphans’ wealth as for demarcating boundaries of
political belonging. The connection between zakat and trade is even clearer in Tradition A7,
attributed to ‘Umar b. al-Khattab, which explicitly proposes a causal relation between zakat and
trading with orphans’ property: “Strive on behalf of the orphans to increase their wealth so that
charity (sadaqga) does not deplete it.*% These words were attributed by other transmitters directly
to the Prophet.**” Some scholars also transmitted a similar Prophetic report but with slightly

different wording: “May whoever has become the guardian of property belonging to an orphan

404 Al-Sana‘1, 3/500 (where the term mugarada, an equivalent term in Shafi‘T and Maliki sources is used).
In another version, it is said that ‘A’isha traded with it in al-Bahrayn (al-Bayhaqt 6/466).

%% |bid. 7/357. For other traditions against trading or giving loans with orphans’ property, see al-Bayhaqi

6/4-5.

496 See other versions of this tradition in al-Bayhagi, 6/3.

407 Al-Shafi‘, 2/69; al-SarakhsT, 2/162, 22/20; Ala al-Din ‘Ali b. Qadi Khan al-MuttaqT al-Hindi, Kanz
al- ‘'ummal, ed. Bakri al-Hayani (Beirut: al-Risala, 1981), 15/177; al-Mawardi, al-Hawi, 3/153. Al-

Tirmidhi also transmitted this hadith, noting that he considered it “slightly weak (fiz magal). See Abi ‘Isa
al-Tirmidhi, al-Jami ‘ al-kabir, ed. Bashshar ‘Awwad Ma‘raf (Beirut: Dar al-Gharb al-Islami, 1996), 2/25.
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trade with it (yattajar bih) and do not let it be eaten up by charity (al-sadaga).”*% In all of these
cases, zakat is a justification for trade. Not all of the profit, moreover, would be returned to the
orphans, since a mudaraba contract would set aside a prefixed portion of the profit for the person
providing the labor.

Another conclusion that can be draw from the opposing sets of traditions in Sections A
and B above is that judges do not appear to involved in the process of separating zakat from the
property of orphans. Tradition A11, for example, portrays Ibn ‘Umar as being approached to
supervise orphans’ property, and there is no indication that this is part of an official job or
judicial post. Similarly, the instructions in Traditions B1 and B9 appear to be instructions for
private individuals. The clearest example of the private nature of guardianship of orphans’
property is B5, which reports that al-BasrT was responsible for his nephews’ property and chose
not to purify their wealth. It will be seen later in this chapter and in the following one that this
conclusion is supported not only by the other reports in the Musannaf but also by the early
biographical literature of judges which allows us to date the transfer of this power to the
judiciary. In Chapter Four, moreover, we will see that the judges’ power over orphans’ property
and zakat in the Mamlik period gave rise to specific litigation attempting to thwart this.

Turning to the set of traditions in Section C, it can be observed that these traditions in
favor of treating the consumption of orphans’ property by the guardian as a loan are all of Iraqi
origin, and no opposing opinion is cited in the Musannaf, indicating that this was a popular

position in Kufa and Basra. One of these traditions cites the clause of Q 4:6 instructing the

8 Al-Muttaqi al-Hindi, 15/77; Al-Bayhagqi 6/3; al-Mawardi, al-Hawr, 3/153.
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transfer of property to the orphans to be witnessed,*®® and two of these traditions cite the clause
of the same verse that appears to give license to poor guardians to consume orphans’ wealth

according to al-ma ‘ritf.**° Since this latter word can have a range of meanings, including “what

29 <6

is approved by reason,” “the law,” “the right,” “the good,” or even “with moderation,” it is

unsurprising that early Muslims disagreed about the conditions under which a poor guardian
could avail themselves of an orphan’s property.*** As Michael Cook noted in his study of the

related phrase, al-amr bi’l-ma riif wa’l-nahi ‘an al-munkar (“commanding right and forbidding

% ¢¢

wrong”), the Qur’anic exegetes’ “glossing of the term ‘right’ (ma rif)...vary widely with the

context, yielding a proliferation of meanings.”**? Within the context of Q 4:6, al-Tabari cites the
following five groups of opinions about the meaning of bi’l-ma rif:

(1) Orphans’ property can be consumed in need, but it is a loan.

(2) The guardian can only eat of the orphan’s food with the tips of their fingers, but
cannot clothe themselves from the orphan’s property

(3) The guardian can eat enough to stave off their hunger and to clothe oneself to hide
their privates (al- ‘awra).

(4) The guardian may eat the fruits of the orphans’ property and drink the milk of their
livestock in return for taking care of them, but as for silver and gold, the guardian
shall not take anything of them except as a loan.

(5) Itis permissible for the poor guardian to consume any of the property as long as they
are taking care of it, even if this depletes the property. The guardian is not required to
repay it.413

499 «“And when you deliver up their fortune to the orphans, have (it) witnessed in their presence.”

410 <\unhosoever (of the guardians) is rich, let him abstain generously (from taking the property of
orphans); and whosoever is poor let him take thereof reasonably’— borrow from it and trade
with it.”

411 ane, 1/2014.

42 Michael Cook, Commanding Right and Forbidding Wrong in Islamic Thought (Cambridge: Cambridge
University Press, 2001), 25.

M3 Al-Tabari, Tafsir al-tabari, 6/411-426. Al-Tabari’s own opinion falls into the first group.
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The transmitters of the twenty-four reports that constitute the first group of opinions—that bi’l-

ma ‘riif means “as a loan,”—are overwhelmingly Kufan or Basran.*'* While Iragis do transmit

4 (1) Abii Kurayb (d. 247 or 248 A.H.), Kufan (al-Dhahabi, Siyar, 11/394-396) < Waki*, Kufan <
Sufyan al-Thawri, Kufan and Isra’il b. Yainus (d. 160-162 A.H.), Kufan (Ibid. 7/355-361) < Abi Ishaq al-
Sabi‘1 (d. 127), Kufan (Ibid. 5/392-401) < Haritha b. Mudarrab (d. unknown), Kufan (Ibn Hajar, Tahdhib
al-tahdhib, 2/1166-167). (2) Abt Kurayb (Kufan) < Ibn ‘Ulayya (Basran) < Zuhayr b. Mu‘awiyya (d. 173
A.H.), Kufan (al-Dhahabi, Siyar, 8/181) < al-‘Ala’ b. al-Musayyab (d. unknown), Kufan (Ibid. 6/339) <
Hammad b. Ab1 Sulayman, Kufan < Sa‘id b. Jubayr, Kufan < Ibn ‘Abbas, Basran and Meccan. (3)
Muhammad b. ‘Abd al-A‘1a (d. 245 A.H.), Basran (Ibn Hajar, Tahdhib al-tahdhib, 9/289 < al-Mu‘tamir b.
Sulayman al-Taymi (d. 187 A.H.), Basran (al-Dhahabi, Siyar, 8/477-479) < Yunus b. ‘Ubayd (d. 139 or
140 A.H.), Basran (Ibid. 6/288-295) < Ibn Sirin, Basran < ‘Abida al-Salmani, Kufan. (4) Ya‘qub b.
Shayba (d. 262 A.H.), Basran (Ibid. 12/476) <Ibn ‘Ulayya, Basran < Salama b. ‘Algama, Basran < Ibn
Sirin, Basran < ‘Abida al-Salmani, Kufan. (5) al-Hasan b. Yahya (d. 263 A.H.), Jurjani and Baghdadi (Ibn
Hajar, Tahdhib al-tahdhib, 2/324 < ‘Abd al-Razzaq al-San‘a’1, Yemeni < Hisham b. ‘Urwa, Medinan <
Ibn Sirin, Basran < ‘Abida al-Salmani, Kufan. (6) Ya‘qub b. Shayba, Basran < Hushaym b. Bashir,
Baghdadi < Salama b. ‘Alqama, Basran < Ibn Sirin, Basran < ‘Abida al-Salmani, Kufan. (7) al-Hasan b.
Yahya, Jurjant and Baghdadi < ‘Abd al-Razzaq al-San‘a’1, Yemeni < Ma‘mar b. Rashid (d. 153 A.H.),
Basran settled in Yemen (al-Dhahabi, Siyar, 7/5-18) < Ayyiib a-Sakhtiyani, Basran < Ibn Sirin, Basran <
‘Abida al-Salmani, Kufan. (8) al-Muthanna b. Ibrahim (d. unknown), location unknown [See Akram b.
Muhammad Ziyada al-Falijt al-Athar1, Mu jam shuyitkh al-tabart (Cairo: Dar Ibn ‘Affan, 2005), 420] <
Abi Salih ‘Abd Allah al-Juhani (d. 223), Egyptian (al-Dhahabi, Siyar, 10/405-415) < Mu‘awiya b. Salih
(d. 158 A.H.), Andalusian (al-Dhahabi, Siyar, 7/158-163 < ‘Ali b. ‘Abd Allah b. al-‘Abbas (d. 118 A.H.),
Medinan (Ibn Hajar, Tahdhib al-tahdhib, 7/357-358) < Ibn ‘Abbas, Basran and Meccan. (9) al-Hasan b.
Yahya, Jurjani and Baghdadi < ‘Abd al-Razzaq al-San‘a’1, Yemeni < Ma‘mar b. Rashid, Basran settled in
Yemen < Ayyiib a-Sakhtiyani, Basran < Ibn Sirin, Basran < ‘Abida al-Salmani, Kufan. (10) Muhammad
b. Sa‘d al-‘Awfi (d. 276), Baghdad < his father < his uncle < his father < his father. It is unclear where
these people lived [see al-Khatib al-Baghdadi, Tarikh baghdad, ed. Bashshar ‘Awwad Ma‘raf (Beirut:
Dar al-Gharb al-Islami, 2002), 3/268; c.f. Heribert Horst, “Zur Uberlieferung im Korankommentar at-
Tabaris,” Zeitschrift der Deutschen Morgenlandischen Gesellschaft 103, no. 2 (1953), 294, where the
author confuses this Ibn Sa‘d with his namesake, Ibn Sa‘d, the author of the famous al-Tabagat al-kubra.
(11) Aba Kurayb, Kufan < Ibn Idris, Kufan < Hushaym b. Bashir, Baghdadi < Hajjaj b. Artah, Kufan <
Sa‘id b. Jubayr, Kufan. (12) Ya‘qab b. Ibrahim (d. 208 A.H.), Medinan and Baghdadi (al-Dhahabi, Siyar,
9/491-492 < Hushaym b. Bashir, Baghdadi < Hajjaj b. Artah, Kufan < Sa‘id b. Jubayr, Kufan. (13)
Ya‘qiib b. Shayba, Basran < Ibn ‘Ulayya, Basran < Hisham al-Dastuwa’1 (d. 154 A.H.), Basran (al-
Dhahabi, Siyar, 7/149-155) < Hammad b. Abi Sulayman, Kufan < Sa‘id b. Jubayr, Kufan. (14)
Muhammad b. al-Muthanna (d. 252 A.H.), Basran (lbn Hajar, Tahdhib al-tahdhib, 9/425-426) <
Muhammad b. Ja‘far al-Hudhali (d. 194 A.H.), Basran (ibid. 9/96-98) < Shu‘ba, Basran < Hammad b.
Usama, Kufan < Sa‘id b. Jubayr, Kufan. (15) Abt Ahmad Hamid b. Zanjuwayh (d. 249 or 251 A.H.),
Khurasant but traveled widely (al-Dhahabi, Siyar, 12/19-21; al-Khatib al-Baghdadi, 9/24) < Hakkam b.
Salm (d. 190 A.H.), Baghdadi (al-Dhahabi, Siyar, 9/88) < ‘Amr b. Abi Qays (d. unknown), Kufan (Ibn
Hajar, Tahdhib al-tahdhib, 8/93-94) < ‘Atta’ b. al-Sa’ib (d. 136 A.H.), Kufan (al-Dhahabi, Siyar, 6/110-
114) < al-Sha‘bi, Kufan. (16) Hamid b. Mas‘ada (d. ca. 240 A.H.) Basran (Ibn Hajar, Tahdhib al-tahdhib,
3/49) < Bishr b. al-Mufaddal al-Raqqashi (d. 186 A.H.), Basran (al-Dhahabi, Siyar, 9/36) < Shu‘ba,
Basran < Ibn Abi Nujayh, Meccan < Mujahid, Meccan and Kufan. (17) Ibn al-Muthanna, Basran <
Muhammad b. Ja‘far Basran < Shu‘ba, Basran < Ibn Ab1 Nujayh, Meccan < Mujahid, Meccan and Kufan.
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the other opinions, no transmitter from the Hijaz after the first generation is mentioned in the

isnads of group number one. The evidence from Malik’s Muwayza’ also suggests that the poor

guardian’s consumption of his orphan’s property was not considered a loan. Although he does

not discuss this opinion directly, the recension of the Muwayza’ transmitted by Yahya b. Yahya

al-Masmiid (d. 234/849) includes the following tradition:*'®
Malik related to me on the authority of Yahya b. Sa‘id, who said: I heard al-Qasim b.
Muhammad say, “A man came to ‘Abd Allah b. ‘Abbas and said to him, ‘I have an
orphan who has camels. Should I drink the camels milk?.” Ibn al-*Abbas replied to him,
‘If you seek out stray camels, feed the mangy ones, mend their watering trough, give
them water when they need it, then drink without either harming their offspring or
depleting their milk.”*!

This tradition supports the third group of opinions in al-TabarT’s Tafsir that hold that the

guardian can consume some of the orphans’ property (here, limited to milk) as long as the

guardian is scrupulous in his care of the orphan’s camels. Although Malik did not elaborate here

(18) Muhammad b. ‘Amr b. al-‘Abbas (d. 249 A.H.), Basran (al-Athari, 556) < Aba ‘Asim al-Dahhak b.
Makhlad (d. 212 A.H.), Basran (al-Dhahabi, Siyar, 9/480-483) < ‘Isa b. Maymiin Ibn Daya (d. 164 A.H.),
Meccan < Ibn Abi Nujayh, Meccan < Mujahid, Meccan and Kufan. (19) al-Hasan b. Yahya, Jurjani and
Baghdadi < ‘Abd al-Razzaq al-San‘a’1, Yemeni < Sufyan al-Thawri, Kufan < Ibn Abt Nujayh, Meccan <
(a) Mujahid, Meccan and Kufan and (b) Hammad b. Ab1 Sulayman, Kufan < Sa‘id b. Jubayr, Kufan. (20)
Ya‘qub b. Ibrahim, Medinan and Baghdadi < Hushaym b. Bashir, Baghdadi < Hajjaj b. Artah, Kufan <
Mujahid, Meccan and Kufan. (21) Ibrahim b. Waki‘ (d. unknown), location unknown < Waki*, Kufan <
Sufyan al-Thawri, Kufan < ‘Asim b. AbT al-Najid al-Asadi, Kufan < Abi Wa’il, Kufan. (22) Muhammad
b. Humayd al-Razi (d. 248 A.H.), Razi (ibid. 11/503-506) < Jarir b. ‘Abd al-Hamid (d. 188 A.H.), Kufan
(ibid. 9/9-18) < Mansiir b. al-Mu‘tamir, Kufan < al-Hakam b. ‘Utayba, Kufan < Sa‘id b. Jubayr, Kufan.
(23) Ya‘qub b. Shayba, Basran < Ibn ‘Ulayya, Basran < Ibn Ab1 Nujayh, Meccan < Mujahid, Meccan and
Kufan. (24) Abt Zayd Sa‘id b. al-Rabi‘ (d. 211 A.H.), Basran (ibid. 9:496-497) < Sufyan al-ThawrT,
Kufan < Ibn Abt Nujayh, Meccan < Mujahid, Meccan and Kufan.

4150n Ibn Yahya’s life and role in the transmission of Malik’s figh in North Africa and Andalusia, see
Burhan al-Din Ibn Farhiin, al-Dibaj al-mudhahhab fi ma ‘rifat a ‘yan al-madhhab, ed. Muhammad al-
Ahmadi (Cairo: Dar al-Turath 1i’l-Tab‘ wa’l-Nashr, 2011), 2/352-353 and Malik b. Anas, al-Muwayza’,
ed. Muhammad Fu’ad ‘Abd al-Baqi (Beirut: Dar Thya’ al-Turath al-‘Arabi, 1985), X.

8 1bid. 2/934. See also al-Bayhaq, 6/6, 465.
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on the tradition, it is likely that this extended to parallel cases (i.e., eating the fruit of the
orphans’ orchards if the guardian takes care of them).*!

Turning to Sections D and E, it can be seen that the use of the term Zajr in these early
traditions does not refer to the case of the orphan but rather either to a person placing his slave
under interdiction or a free (adult) person. The traditions in section D are particularly revealing
of how this term was first understood. Tradition D1 is a report that Caliph ‘Umar II declared that
any person who traded with a person placed under legal interdiction would forfeit his property. It
is probable that this means that that person was liable for all losses they might incur, although the
tradition may be referring to an actual sanction against the individual. We also learn that Ibrahim
al-Nakha‘t and Hasan al-Basr1 allowed slaves to be placed under Aajr, but Ibn Sirin apparently
did not see any validity to zajr. The placement of this tradition in Section D suggests that Ibn
Sirin did not believe Aajr to be a proper legal tool even for the case of slaves, otherwise one
would expect this tradition to be grouped with the other anti-%ajr traditions in Section E. This
latter section indicates that Ibrahim al-Nakha‘T did not allow /kajr on free adults, whereas
Shurayh and Ibn ‘Abbas appear to recognize the legitimacy of this. In the case of Ibn ‘Abbas,
however, it is unclear if this is only allowable in the case of a man of advanced years.

These traditions about /ajr indicate that the debate was primarily occurring in the cities
of Kufa and Basra, as every tradition cites an Iragi authority (even Ibn ‘Abbas moved to Kufa
and became a major source for Kufan exegesis and legal traditions.)*® The debate was also

clearly understood as conceptually related to a master’s authority over slaves. Later Muslim

M7 C.f. Abt Bakr Ibn al-‘Arabi, Ahkam al-Qur’an, ed. Muhammad ‘Abd al-Qadir ‘Atta (Beirut: Dar al-
Kutub al-‘Timiyya, 2003), 422-423.

M8, Veccia Vaglieri, ““Abd Allah b. al-*Abbas,” EI.
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jurists would consider slavery (al-rigq) as one of the legal causes for 4ajr, but, as just seen, it
would appear that even in the case of slaves early Muslim jurists did not unanimously accept that
the master’s power over his slave was a case of ajr.*'® As Tradition E5 also notes, the early
debate about kajr of slaves was closely related to the issue of al- ‘abd al-ma dhiin, or the slave
who has received permission (to trade.).*?° The Sunni schools of law all accepted this as a valid
legal act, either for a specific purpose or as an absolute permission to trade, and it was seen as a
temporary lifting of the legal incapacity (kajr) of the slave.*?! In other words, later scholars saw
hajr as the default legal status of a slave, whereas this does not seem to be the case in the first
two centuries.

From the analysis of the traditions about orphans and 4ajr in the Musannaf of Ibn Abi
Shayba, it is clear that positions within the debates discussed above are often distributed
regionally. Hajr, moreover, appears to be a legal concept whose remit was limited to the circles
of Iraqi scholars in the 2"Y/8™ centuries. The word as a legal concept does not appear in the
Qur’an, and the debate among Iraqi scholars themselves suggests that the use of the word Aajr
was relatively novel. The regional discrepancy that we have noticed raises several questions.
What is the possible origin of this term, and what legal practice did it refer to as it was being
introduced into legal language? What alternative legal concepts were used by Medinan scholars
if not Aajr? Finally, what might account for the ultimate acceptance of the term and concept by

all four of the Sunni post-formative schools of law? It is to these questions that we turn next.

9 See, for example, Shihab al-Din al-Qarafi, al-Dhakhira, ed. Muhammad Hajji (Beirut: Dar al-Gharb
al-Islami, 1994), 8/229.

%21 Tbn Qudama, 7/193.

133



Evidence about the Development of Hajr from Early Texts on Figh
Medinans and Early Malikis

Malik’s Muwayta is the best evidence we have of the legal practice and jurisprudence of
Medinan scholars in the 2"9/8" century. It is the oldest extant fixed text on Islamic law, and it is
organized according to topical chapters that cite both zadith and considered opinion (ra ’y).*?
The determination of law is not, however, entirely reliant on these sources, but is, rather, above
all a result of the normative ‘amal, or praxis, of Medina. It is by means of this diverse yet
authoritative praxis that received texts are interpreted, hence the title of the work: al-Muwayza’
(“the well-trodden path™).423

There is only a single case in the Muwayza ™ in which the term mahjir ‘alayh (placed
under legal interdiction) is used, and there it does not refer to a person but to the property of a
slave.*?* The other derivatives of the term 4ajr are never mentioned. This is not, however,
because topics related to these concepts are entirely ignored in the Muwayra. We already saw that
Malik includes a tradition about a guardian consuming part of the orphan’s property, but this is
in a general section on the ethics of food and drink. Similarly, his discussion of the case of a man

who becomes bankrupt after buying a slave or animal that gives birth makes no mention of /Zajr,

422 Umar F. Abd-Allah Wymann-Landgraf, Malik and Medina: Islamic Legal Reasoning in the Formative
Period (Leiden and Boston: Brill, 2013), 52-65.

423 1pid. 75, 110.

424 Malik, 2/797.

134



even though bankruptcy was commonly perceived as a form of 4ajr in post-formative figh and
the two topics were regularly placed adjacent to each other.*?®

The foundational text of early Maliki law compiled by Sahntin b. Sa‘id (d. 854) provides
an important glimpse into how Malik discussed cases of legal incapacity and the way in which
hajr entered into Maliki legal discourse as a widely-accepted legal term. Sahntin was the son of a
Syrian soldier and was born in North Africa at the end of the eighth century A.D. where he began
his legal training before traveling to the Islamic East in search of ‘ilm, eventually teaching in
Egypt and Kairouan.*?® His compilation of Malik’s legal opinions, al-Mudawwana, is
traditionally considered to be the result of a conversation between the scholar and his student Ibn
al-Qasim.*?" However, there is some evidence that the opinions attributed to Malik are the result
of other teachers’ or authors’ contributions.*?® Despite some previous scholars’ misgivings about
the authenticity of the Mudawwana’s attribution to Sahniin, evidence from a manuscript in
Kairouan clearly indicates that Sahniin read the text with his students in 850 A.D.*?° The text,
therefore, allows us to witness Maliki legal scholarship as it was developing in the first half of

the 9" century A.D.

%% For adjacency in Maliki texts, see Abii ‘Abd Allah al-Kharashi, Shar al-kharashi ‘ald mukhtasar
khalil (Cairo: al-Tab‘a al-Kubra al-Amiriyya bi-Bulaq, 1900), 5/263-307; Abu al-Walid Ibn Rushd,
Bidayat al-Mujtahid wa-nihayat al-mugtasid, ed. Majid al-Hamawi (Beirut: Dar Ibn Hazm, 1995), 1443-
1466); al-Qarafl, al-Dhakhira, 8/157-255. For iflas as a cause of kajr, see al-Kharashi 5/263.

426 Jonathan Brockopp, “Contradictory Evidence and the Exemplary Scholar: the Lives of Sahnun b. Sa‘id
(d. 854),” International Journal of Middle East Studies 43, no. 1 (2011), 115-132.

21 Abi ‘Abd Allah Ibn al-Qasim (d. 191/806) was a luminary scholar of his time who studied with both
al-Layth b. Sa‘d (d. 175/791) in Egypt and Malik in Medina. He was renowned for his knowledge of
buyii‘, or business transactions. See Brockopp, “Ibn al-Qasim,” Encyclopaedia of Islam, THREE.

428 Brockopp, “Contradictory Evidence,” 120, n. 35.

429 1pid. 118;
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Discussions of those categories of people who would come to be understood as subject to
hajr are scattered throughout the Mudawwana. Studying them allows us to observe a process of
linguistic reinterpretation in which kajr was only beginning to be applied as a standard legal
concept. The absence of a chapter on £ajr should come as no surprise—Brockopp has described
this text as “an utterly impractical text” due to its avoidance of a clear exposition of law.**° Yet
the apparently haphazard organization of the text is nevertheless useful as it also presents to the
reader “a reflection of developing thought about rules.”*3! In the case at hand, it is possible to see
how Sahniin, or possibly in some cases a later editor of the text, glossed Malik’s discussion of
people without full legal capacity as a case of kajr.

Instead of al-makjiar ‘alayh, the Mudawwana often uses the term al-mala ‘alayh. For
example, in a discussion on whether a contract that a guardian of an orphan entered into on
behalf of the orphan is binding on the orphan after reaching puberty, the term al-mala ‘alayh is
used where a student of post-formative figh would expect al-makjiir ‘alayh.*®? Later in the same
passage, both terms are used together:

Others said: It is not right for the testamentary guardian (wasi) of the person under
guardianship (al-mala ‘alayh) to rent these things of his for several years, but it is
possible for him to do that for a year or something similar because it is expected that he
will come to his reason any day. Renting for a year or something similar is the way
people enter into rental agreements between themselves, but several years is an
extraordinary affair that does not accord with the way people enter into rental agreements

between themselves. It is not permitted for him (i.e., the testamentary guardian) to rent
out his ward’s land, houses, slaves or herds except according to the way the majority of

0 Brockopp, “Sahniin’s Mudawwanah and the Piety of the ‘Shari ‘ah-Minded,”” in Islamic Law in
Theory: Studies on Jurisprudence in Honor of Bernard Weiss, eds. Kevin Reinhart and Robert Gleave
(Leiden: Brill, 2014), 137.

1 Norman Calder, Studies in Early Muslim Jurisprudence (Oxford: Clarendon Press, 1993), 7.

32 Sahniin b. Sa‘id, al-Mudawwana al-kubrd (Riyad: Wizarat al-Shu’an al-Islamiyya wa’l-Awqaf wa’l-
Da‘wa wa’l-Irshad, 1906), 11/98.
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people do this among themselves since it is expected that he will come to his reason any
day. But if the testamentary guardian rented out his property for many years and then the
other came to his reason afterwards, he has in effect interdicted his property (kan gad
hajar ‘alayh malah) after he came to his reason, so this is not permitted for him, and he
(the ward) has the right to negate it.**3
Here we see that the term mala ‘alayh—which had been employed previously in the
discussion when Sahniin purported to report Malik’s opinion—is equated with a form of Aajr.
Other examples of this abound. Similarly, in a section on the case of a person under legal
interdiction who receives property as a gift or via commerce, Sahntin asks Ibn al-Qasim if this
new property “becomes part of the interdicted property (al-mal al-mahjir ‘alayh). He responds:
“Yes, because Malik said, ‘If a safih traded and profited from it then he is interdicted in this
property (Yuhjar ‘alayh fih).”” While it appears that this is a direct quotation from Malik, and
therefore evidence that he used this terminology, the following sentence places this initial
assumption in doubt:
“We had indeed asked Malik regarding the mala ‘alayh whether his guardian (wali)
should give his property to him in order for him to trade with it as a way to test him,
thereby allowing him to enter into commerce and acquire debt. (He said) that he is not
liable to pay for any of this debt, neither with property currently in his possession nor
with anything else which is withheld from him.” He continued, “So we asked Malik, ‘But
he was permitted to enter into commerce?’ He (Malik) replied, “‘He is mila ‘alayh, and
nothing of that debt passes to him.”*34
The report of the exchange with Malik serves as an explanation for why Ibn al-Qasim reported
that Malik considered gifts or profits acquired by an interdicted person as still subject to the
interdiction. What first appeared as a direct quotation is revealed to be a conclusion about

Malik’s position, attributed directly to him. The terminology in the actual exchange reported

between Ibn al-Qasim and Malik turns out to not invoke 4ajr or its derivatives whatsoever but

“33 |bid.

434 1pid. 13/71.
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uses the term mila ‘alayh.*® One other case in which Malik is reported to refer to interdicted
property (al-mal al-mahjiir ‘alayh) may also be case of indirect reporting.*% It is interesting that
even in these two cases, Malik is not reported to have considered the person to be mahjir ‘alayh
but rather the property, just as was seen in the case of al-Muwayza .

It appears that Sahniin was quite comfortable using the terms makjir ‘alayh and mila
‘alayh interchangeably, and most of the uses of the former term in the Mudawwana, excluding
the section headings which could be a later interpolation, are used by him as part of a question
for his teachers.**” This is even the case in an exchange between Sahniin and Ibn al-Qasim in
which the former asks about which free adults are subject to legal interdiction. In Ibn al-Qasim’s
response, no quotation of Malik’s position uses the term ajr or its derivatives.**® The only place
where Malik does seem to use the term unequivocally in this work is in the case in which a
person goes to a gadi to place an adult under Aajr, even if it is his own son.*® If this is a direct
quotation from Malik, it provides critical support for where the term may have first emerged to
refer to people, as will be discussed momentarily.

It would seem, therefore, that al-mi/a ‘alayh was used by Malik to refer to free adults
under the guardianship of another person due to an impediment preventing the person from
exercising full legal capacity. While ma/jiir ‘alayh was also used by Malik, the only example of

his use of the term refers to property and not persons. Orphans, however, are never described by

3 For a similar legal discussion that uses the term al-miila ‘alayh exclusively, see lbid. 13/ 72.
3 1bid. 13/73.

37 |bid. 13/72-73; 15/32-33

38 1bid. 13/74.

439 1pid. 13/75.
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Malik as subject to kajr, although their cases are clearly seen as similar to the sufaha’, who are
discussed alongside the orphans.*#° This juxtaposition of the sufaha’ and orphans (and, of course,
minors more generally, orphans being the usual test case for the rights and duties of all minors)
is, it will be remembered from Chapter 1, Qur’anic in origin if not pre-Islamic. What the
Mudawwana shows is a middle-stage in Islamic legal terminology as scholars began juxtaposing
orphans and the sufaha’ with other cases deemed similar in some aspect. For example, the
testamentary guardian was not deemed competent to distribute an inheritance among adult but
absent inheritors. Instead, this was stated to require the intervention of al-sulzan (i.e., any
representative of the state, including the judge) who should decide in whose hand it should be
left for safekeeping.**! This case is discussed in the same section as the case of selling orphans’
real estate, indicating that these forms of trusteeship were seen as similar. This treatment of
absentee property alongside orphans’ property anticipates the establishment of the mida ‘ al-
hukm which acted as a treasury for both of these properties, as will be seen in the next two
chapters of this dissertation.

Further evidence that Malik and his students used the term mila ‘alayh rather than
makjiir ‘alayh to describe people can be found in the 4/10™ century text by the prolific author
and influential teacher and jurist-author Aba Muhammad ‘Abd al-Allah b. Abi Zayd al-
Qayrawani (d. 386/996), al-Nawadir wa’l-ziyadat ‘ala ma fi al-mudawwana min ghayriha min

al-ummahat, a North African legal compendium that, as its name suggests, preserves legal

440 1pjd. 11/98, 12/149, 13/70-71, 14/186-187, 15/20, 25.

441 1pid. 14/187.
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opinions not found in al-Mudawwana.**? His biographer al-Qadi ‘Iyad informs us that this text,
along with his abridgment of the Mudawwana, constituted the primary resource (al-mu ‘awwal)
for Maliki figh in North Africa at the time he wrote in the first half of the 5/12" century.**3 It is
a valuable indication, therefore, of Maliki legal terminology at the time, and it also preserves the
voices of generations of earlier scholars.
In a section on the validity of the safih’s sales and purchases, for example, al-Qayrawani
writes:
‘Tsa** said about the safih: he can sell before he is placed under guardianship (gabl an
yila ‘alayh). Ton Kinana**® and Ibn Nafi‘#® and all of Malik’s associates said: his sales
are valid until he is placed under guardianship (hatta yila ‘alayh). The exception is Ibn
al-Qasim, who said: his sales and his payments are not permissible, because he is still
under a guardianship as soon as he becomes safih since the state is the guardian of
whoever does not have a guardian (al-sultan wali man la walt lahu), So he is under its
guardianship (wilayatih) until he is placed under the guardianship of a guardian who
takes care of him (hatta yila ‘alayh waliyan yagim bi-amrih).*4

In later Maliki texts, this discussion of the safih would be a clear-cut example of someone

subject to kajr, but no use of the term appears in this passage. As with the Mudawanna, we see in

#2 For al-Qayrawant’s biography, see Abii Muhammad al-Qayrawant, al-Nawadir wal-ziyadat ‘ald ma fi
al-mudawwana min ghayriha min al-ummahat, ed. Muhammad al-Amin Bukhubza (Beirut: Dar al-Gharb
al-Islami, 1999), 7-37; al-Qadi ‘Iyad b. Miisa, Tartib al-madarik wa-taqrib al-masalik li-ma ‘rifat a‘lam
madhhab malik, ed. Muhammad Salim Hashim (Beirut: Dar al-Kutub al-‘Ilmiyya, 1998), 2/141-145; lbn
Farhin, 1/427-430.

3 Al-Qadi ‘Tyad, 2/142
444 Tsa b. Dinar (d. 212/827-828) was an Andalusian scholar who studied with lon al-Qasim and
considered to have been the highest legal authority in Cordoba during his time, although he died in

Toledo (Ibid. 1/372-375; 1bn Farhiin, al-Dibaj al-mudhahhab, 2/64-65).

4% “Uthman b. “Isa b. Kinana (d. 185/801-802 or 186/802) was one of the “fugaha’ of Medina” who
studied with Malik and is said to have inherited his study-circle after Malik’s death (Al-Qadi ‘Iyad 1/164.

46 < Abd al-Allah b. Nafi‘ al-Sa’igh (d. 186/802) was a Medinan and a dedicated student of Malik. He was
also Sahniin’s teacher (Ibn Farhtin, al-Dibaj al-mudhahhab 1/409-410).

7 Al-Qayrawani 10/92.
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al-Qayrawani’s text a process of translating terms into the discourse of /ajr. For example, after
Sahniin’s statement “the actions of the safih who has no guardian (/@ wasiyy ‘alayh),” al-
Qayrawani glosses this statement: “he means: there is no interdiction on him (ya ‘ni /@ hajr
‘alayh).”**® 1t is clear that in the case of the safih, if not the orphan, Malikis had begun to accept
hajr as the standard legal term for the restriction of legal capacity. For example, al-Qayrawant
preserves the following exchange:

It was asked, “What about the adult safih who has no father and no testamentary guardian

(wasiyy), or someone who has not been declared mentally sound (ghayr murashshad),

should they be placed under interdiction (a-yuhjar ‘alayh)?” Ashhab** said, “I don’t

think so, except for the one who is obviously profligate with his money, or in the case of
one who cannot restrain himself.”*>
Nevertheless, al-Qayrawani does not use 4ajr or cite an authority who uses it for the case of the
orphan. For these individuals, the term still remains mila ‘alayh. 1t seems, then, that what might
be called the “natural legal incapacity” of an orphan (and minors by extension) was even at this
stage not regularly considered to be a case of kajr for many Malikis.

The evidence from the Muwazza ', the Mudawwana and al-Nawadir wa’l-zZiyadat indicates
that sajr was not used as a legal term with any regularity by Malik to describe a person’s legal
status but was used with increasing frequency by his students and followers. This supports the
evidence from the Musannaf of Ibn ‘Abi Shayba that this term was introduced first in Iraq into

legal discourse. Since the term was used with a greater frequency in Kufan and proto-Hanafi

sources, it is likely that the increased use of it in the Mudawwana is the result of the “cross-

“8 Ibid. 10/92.

49 Abii ‘Amr al-Ashhab (d. Rajab 204/819-820) was a student and transmitter of Malik who is said to
have assumed the leadership of the scholars in Egypt after Ibn al-Qasim’s death (Al-Qadi ‘Iyad 1/259-
263).

450 1pid. 10/97.
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fertilization” of the Medinan legal tradition with that of the Kufans, a phenomenon that has been
previously commented on by other scholars.*! In the next section, early Hanafi texts will be
analyzed in order to get a better understanding of how this term was first used. One piece of
evidence from the Maliki texts about this process is the use of the term to refer specifically to an
action by a master over his slave or that of a judge over the property of an individual. Is it
possible, then, that kajr first referred to specific judicial ruling rather than the natural legal

incapacity of minors and orphans?

Kufans and Early Hanafis

The Hanafi school takes its name from the Kufan scholar Aba Hanifa b. Thabit al-
Nu‘man, the son of a successful silk merchant who is said to have begun his studies in theology
(‘ilm al-kalam) but eventually gravitated towards the study circles where figh was discussed.**?
The methodology of the Iragis took the form of a dialectic method of debate, in which oral
debates of successive propositions and their counter-positions served to extend assumptions held
by the interlocuters into hypothetical situations until one of their positions was deemed
inconsistent.* This reliance on a particular form of »a’y to probe legal questions does not mean
that traditions, or hadith, were unimportant for the intellectual circles in Kufa and Basra. Rather,
they were regional in scope. Whereas Malik’s Muwazza’ was grounded in the normative practice

of Medina, the jurisprudence of Abii Hanifa (d. 150/767) was anchored in the “authoritative

1 Wymann-Landgraf, 68-70 (additional sources cited therein).

%2 Muhammad Abii Zuhra, Abii hanifa: hayatuh wa- ‘asruh—ara ‘uh wa-fighuh, 2" ed. (Cairo: Dar al-Fikr
al-‘Arabi, 1955), 22-29.

%3 E| Shamsy, Canonization, 23-25.
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precedent of prominent Kufa-based Companions, particularly ‘Ali b. Abi Talib and Ibn
Mas‘id.*** Although Abii Hanifa gave his name to the Hanafi school which emerged out of the
lively legal circles in of Iraq in the 2"9/8" century, the school also relied on the positions and
writings of the other legal scholars from the region, with particular authority given to Zufar (d.
158/774), Abi Yiisuf (d. 182/798) and al-Shaybani (d. 187/802).*° As with many other issues,
proto-Hanafis (or semi-Hanafis, as Tsafrir calls them) did not all agree on the legitimacy and
permittable extent of #ajr. We have already seen above that sajr was controversial in Iraq, with
scholars’ opinions ranging from outright rejection, to seeing it as permissible in the case of
slaves, or considering it permissible even in the case of free individuals. The evidence from al-
Shaybani’s Kitab al-asl and Abu Yusuf’s works reveals that zajr was controversial because of its
implications about the ability of the state to restrict the actions of a free Muslim.

Abu Yusuf refers explicitly to the practice of #ajr in two places: once in Kitab al-kharaj
in reference to slaves and once in Ikhtilaf abi hanifa wa-ibn abt layla, which refers to the legal
practice of fajr in the case of a slave and in the case of bankruptcy (al-zaflis). The first case
parallels Tradition E5 discussed above:

Abt Yisuf said: “If a slave who has not been given permission to trade or has been

interdicted (ghayr ma’'dhin lahu fi al-tijara aw mahjir ‘alayh) admits to killing a man

intentionally, to defamation, to theft that requires a punishment of amputation, or to
fornication, then his admission of that is to be accepted from him because that (i.e., his
legal incapacity) inheres in his self, but defamation, theft and fornication inhere in his
body, so he is not subject to a disqualifying accusation regarding these. Rather, he is
subject to a disqualifying accusation in regards to property and to felonies which do not

result in physical punishment, for if his master believed what he said about those, then his
master would be told, ‘Pay for it, pay his ransom, cover his debt, or sell him to cover

#4 E| Shamsy, Canonization, 47.

%% Nurit Tsafrir, The History of an Islamic School of Law: The Early Spread of Hanafism (Cambridge:
Islamic Legal Studies Program, Harvard Law School, 2004), x.
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Abii Yusuf’s assumption in this argument is that a master who did not give his slave permission
to trade or interdicted his slave should not be financially responsible if the slave agrees to a
financial transaction or acquires debt. It is not clear in this case if AbQl Yusuf saw a difference
between ghayr ma’dhiin and mahjir ‘alayh. In light of Tradition D2 above, it is possible that
mahjiar ‘alayh refers here to the revocation of a permission previously given in which a master
announced in some form at the local market that no one should engage in trade with his slave.
The other case of interdiction mentioned by Abi Yisuf, referring to bankruptcy, has a
strong similarity to the previous case, and it provides us with a hint about what early forms of
hajr may have looked like. This case is part of a debate about 7aflis, or declaring someone
bankrupt, in Ikhtilaf abt hanifa wa-ibn abi layla, a text which, as its name indicates, is an
exposition of legal topics on which Abt Hanifa and the prominent Kufan judge and jurist Ibn
Abi Layla (d. 148/765) disagreed*’ Abii Yiisuf first states Abli Hanifa’s position on the matter:
If a man was jailed on account of a debt and the judge declares him bankrupt, but while
in jail he sells, buys, manumits, gives charity, or bestows a gift, Abii Hanifa, may Allah
be pleased with him, used to say, “All of that is permissible, and nothing of his property
should be sold to settle the debt, and (the judge) declaring bankruptcy amounts to
nothing. Do you not see that man could be bankrupt today but make a profit tomorrow?”
Ibn Abit Layla, Allah have mercy on him, used to say, “His sale, purchase, manumission,
gifts, and charity are all impermissible following a declaration of bankruptcy, so his

property is to be sold and his creditors repaid.” Abt Yasuf, Allah have mercy on him,
said something similar to Ibn Abi Layla, except for manumission under interdiction

6 Abii Yasuf Ya‘qiib b. Ibrahim, al-Khardj, ed. Taha ‘Abd al-Ra’@if Sa‘d and Sa‘d Hasan Muhammad
(Cairo: al-Maktaba al-Azhariyya 1i’1-Turath, 2010), 185.

*7 The text is attributed to Abii Yaisuf but has obviously been edited or reworked by a later individual, as

can be seen from the quotation below. On Ibn Ab1 Layla, see J. Schacht, “Ibn Abt Layla, I1.,”
Encyclopaedia of Islam, Second Edition; Tsafrir, History of an Islamic School of Law, 22-23.
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(khala al- ‘ataga fi al-hajr), which is not a part of bankruptcy.®
Beyond the use of the term #ajr, the similarity found here with the discussion in Kitab al-kharaj
is the portrayal of a use of authority with a public dimension to limit the legal capacity of an
individual. The master’s announcement in the public sphere of the market constitutes a speech
act in which his power to limit his slave’s legal capacity was deemed legitimate.**® A judge
imprisoning a free individual for bankruptcy is a more obvious public act. Legal traditions in the
Musannaf of ‘Abd al-Razzaq indicate that /ajr as a kind of speech act is separable from the act
of imprisonment. One tradition reports that Ibn Ab1 Layla would stand the bankrupt individual in
public view (yugimuh li’I-nas) if he was told that the bankrupt individual was withholding
property and not handing it over. Similarly, ‘Umar b. ‘Abd al-°Aziz is said to have made the
bankrupt person labor for wages “in the most visible work in order to reprimand him in that
way.” Ma“‘mar reports that he heard that the effects of bankruptcy had no validity “until it is
shouted out (ma lam yusah bih).” Similarly, al-ThawrT states that the bankrupt person can
continue to buy “as long as the public authority (al-sultan) does not declare his bankruptcy.” A
Prophetic report also states that the Prophet stood the Companion Mu‘adh in front of the public

(al-nas) and declared “whoever sells anything to him, that sale is invalid.”*¢

8 Abii Ytsuf, Ikhtilaf abt hanifa wa-ibn abi layla, ed. Abii al-Wafa al-Afghani (Hyderabad: Lajnat Thya’
al-Ma‘arif al-Nu‘maniyya, 2012), 23-24.

49 A speech act is an illocutionary statement that rather than claiming to describe reality produces an act.
Beyond the case at hand of master interdicting his slave, other examples can include making a promise,
resigning from a job, or making a request. See Mitchell Green, “Speech Acts,” The Stanford
Encyclopedia of Philosophy, ed. Edward N. Zalta, (2020), WEB,
https://plato.stanford.edu/archives/fall2021/entries/speech-acts.

%0 For these traditions, see ‘Abd al-Razzaq al-San‘ani, 7/56-57.
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For Kufans like Abii Hanifa, these speech acts had no validity. Ibrahim al-Nakha‘t shared
this opinion, as did it seems al-Thawri who, despite the statement above, is also reported to have
held that “a Muslim cannot be interdicted.”*®* Whereas Abii Hanifa and al-Nakha‘T were both
private scholars and not judges, the former having died in prison likely due to his opposition to
Abbasid power, the position that the public authority (i.e., the state) can legitimately limit legal
capacity was associated with representatives of that authority. Ibn ‘Abi Layla was a judge in
Kufa for over twenty years and ‘Umar II was, of course, an Umayyad caliph. The debate about
the legitimacy of kajr in Kufa in the mid-8" century appears, therefore, to be a debate about the
ability of public authority to compel Muslims. Whereas this kind of authority was largely viewed
as legitimate when exercised by a master over a slave, the transfer of this same power to the
state—by which is meant here nothing more than the caliph and his representatives—troubled
scholars like Abli Hanifa.

Although hajr appears to have first referred to a public speech act, al-Shaybant (d.
189/805) took the position that sajr was automatic, without the intervention of a judge, if a
mature person no longer acted with financial responsibility.*®? Unlike their teacher Abii Hanifa,
both al-Shaybani and Abii Yiisuf accepted hajr of free adults, not just slaves.*®® Abii Hanifa did
think that it was up to the testamentary guardian or the judge to prevent a person who reached
physical maturity without showing signs of discretion from taking their property into their

possession. Nevertheless, this was the limit of their power: if the person sold any of it or

%81 |bid. 56.
%62 Al-Shaybani, al-Asl, 8/487

%63 | bid. 8/353.
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acknowledged a debt, these were valid acts that no authority could intervene in.*** Yet even this
half-measure was deemed distasteful after the age of 25; Abt Hanifa is said to have reasoned
about this in the following way:
Do you not see that if he reached seventy years or eighty years of age and had children
who became judges for Muslims that he would be interdicted (yukjar ‘alayh) even though
he is their father? Even if his own son were the judge who interdicts him? | find it to be
an ugly thing for me to interdict such a one even if he were corrupt. Therefore, if he
reaches twenty-five years of age, | would hand his wealth over to him, whether he is
corrupt or responsible. 46
It should not be assumed that this argument about the reprehensibility of an old man being
subject to interdiction was Abii Hanifa’s only reason for rejecting zajr. We have already seen
that he also rejected the temporary interdiction of the financial transactions of a person declared
bankrupt. Given the dialectic nature of ra 'y-style arguments of the period in Iraq, Abti Hanifa’s
opposition to the interdiction of the bankrupt and the safik was justified according to different
arguments depending on his interlocuter. Thus, it is altogether likely that he opposed interdiction
for a number of reasons, including the ugliness of children having authority over their parents as
well as apprehensiveness about recognizing the power of the state to limit the freedom of an
individual Muslim. Indeed, a later Hanafi author-jurist, Shams al-A’imma al-SarakhsT (d.
483/1090) attributes other arguments against zajr to Abti Hanifa. In one place al-SarakhsT writes:
As for Abii Hanifa, Allah have mercy on him, he deduced from the Sublime’s words
(“and devour it not by squandering (israfan) it in haste lest they should grow up”) that He
forbade the guardian (wali) from squandering his (i.c., the orphan’s) property out of fear
that the orphan would grow up at which point the guardianship over his property would
no longer remain for him. The stipulation that guardianship is dissolved after maturity is

a stipulation that the interdiction (al-4ajr) on him dissolves after maturity since his
guardianship is due to a need, but this need is nonexistent if he becomes fully capable of

%64 |bid. 8/466.

485 1pid. 467.
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acting himself,”4%
Al-SarakhsT then states that Abti Hanifa also argued for the invalidity of 4ajr on the basis of the
Qur’anic verses that stipulate expiation (kafara) in cases like murder and zihar.*®" This is
because, as Abii Hanifa supposedly reasoned, even the safih is liable for these expiations, “and
voluntarily committing the causes (i.e., committing the actions that necessitate these expiations)
is a kind of foolishness (safah).” Thus, it is conceivable that the safih can waste their property by
repeatedly making expiations for their sins, which means that interdiction (al-4ajr) “does not
have much of a benefit.” Since the safih is both free (hurr) and responsible for these actions, al-
SarakhsT adds, there is no reason for interdiction. In a compelling continuation of this argument,
al-Sarakhst also makes the argument that Aajr consists in “removing the effects of his speech”
when making financial transactions. This amounts to delegating the person to the status of
“beasts and the insane, in which case the harm is greater than the (benefits) of the supervision
that accumulates to him when his actions are interdicted because the human being (al-adami)
differs from all other animals in consideration of his speech giving rise to actions (gawluh fi al-
tasarrufat).”*®® While it is impossible to know if Abii Hanifa ever conceived of his objection to
hajr exactly in these terms, it does seem that part of Abli Hanifa’s stance was due to a firm belief

in the inviolability of a free adult’s freedom to dispose of his or her property without the

466 Al-Sarakhsi 24/159.

87 Zihar was a form of divorce—apparently practiced in Arabia before Islam since it is mentioned in the
Qur’an (58:3)—in which a man said to his wife, “You are like my mother’s back to me” (some madhhabs
also held that a zikar divorce would occur if the husband mentioned other parts of the body or, instead of
his mother, likened his wife to other unmarriable people). Expiation for this divorce required freeing a
slave, fasting for two months, or feeding sixty of the poor (in that order, depending on the man’s
possessions and abilities). See Ibn Rushd, 1121-1126, 1132.

468 A\l-Sarakhsi 24/160.

148



intervention of an outside authority. Given the association of #ajr with a master’s authority over
a slave, allowing a governor or judge to exercise this authority was a kind of perversion of power

of the kind he imagined could occur when a son interdicts his own father.

Al-Shafi T’s Defense of Hajr

By the time al-Shafi‘1 entered this debate, the position of the Medinans on wilaya along
with the conflicting ideas of the Iraqgis about the validity of kajr had already taken shape. A
student of both Malik and al-Shaybani, al-Shafi‘1 challenged Malik’s and Abii Hanifa’s positions
while simultaneously also weaving some of their ideas together in order to promote a wide-
ranging conception of %ajr.*®® In his masterpiece, Kitab al-umm, a multi-volume text composed
of several different books, al-Shafi‘1 argued against Malik’s position that women do not enjoy
full exercise of their property. (Young women who had never been married, Malik held, did not
have the right to dispose of their property as they wished. Married women were only able to give
up to a third away at a loss, such as for charity, but they could trade with it profitably with or
without their husband’s permission.)*’ In the process, al-Shafi‘T rehearses what presents itself as
the reworked and polished record of a real exchange between Malik or one of his students:

A husband has no path to guardianship (wilaya) over his wife’s property, and I do
not know a single person among the people of knowledge (min ahl al- ilm) who disagrees
that a man and a woman are equal (sawa’) insofar as their property must be handed over

to them if they acquire both physical maturity and discernment (al-buliigh wa’I-rushd)
because they are orphans.*’* Therefore, if they are eventually released from guardianship,

%9 On al-Shafi‘T’s teachers and intellectual development, see Kecia Ali, Imam Shafi ‘i: Scholar and Saint
(Oxford: Oneworld Publications, 2011); EI Shamsy, Canonization, 17-21, 44-87.

470 Sahniin, 13/134.

411 e., the command in Qur’an 4:6 to hand property over to orphans when they reach physical and mental
maturity applies to both men and women since the word orphans refers to both.
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then they are like any other—what is permitted for either of them in their property is what
is permitted for any other person not under a guardianship (li-kull man la yila ‘alayh).

But if someone said, “The case of a woman with a husband is different from the
case of a man. Such a woman cannot give away her property without her husband’s
consent,” then it would be said to him, “The Book of God Almighty commands that
orphans receive their property when they become discerning. This contradicts what you
said, for no one can assume guardianship of anyone that God Almighty releases from
guardianship (al-wilaya) unless they enter a state of stupidity (safah) or corruption
(fasad)—this applies to men and women—or, in the case that they owe something of
their property to a Muslim. But in any other case, men and women are equal (sawa’), and
if you distinguish between them, then you must come with evidence for distinguishing
what is otherwise one and the same.

But if someone said, “It has been told that a woman cannot give away anything of
her property without her husband’s consent,” then it would be replied, “We have heard
this, but it is unproven, so we must stick to what we have said. Moreover, it is
contradicted by the Qur’an, then the Sunna, then the traditions (al-athar), then reason (al-
ma ‘qiil) 472

Al-Shafi‘T equated the Qur’anic command to hand property over to orphans with the orphans’

right to dispose of this property. Since this applies to both men and women, no form of

guardianship (wilaya) can remain for women who have reached mental and physical maturity.

Throughout this entire passage, al-Shafi‘i met the Medinans on their own terms: he exclusively

used the term wilaya and its derivatives and never uses kajr or its derivatives. At the same time,

he stipulated an expansive determination of the causes of wilaya: orphanhood/minority,

safah/fasad, and bankruptcy (owing “something of their property to Muslims”). These are all

categories of Aajr, as it was coming to be defined.*”® In effect, al-Shafi‘T pushed his opponents to

recognize that the wilaya they claimed a husband had over part of his wife’s property was an

(invalid) form of Aajr.

412 A|-Shafi‘i, 4/452-453.

473 1pid. 4/431.
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When debating the followers of Abii Hanifa’s anti-/ajr position, al-Shafi‘T switches his
terminology, now using ma/kjir and muwalla ‘alayh interchangeably, although usually opting for
the former.*’* In a complete rejection of Abli Hanifa’s worry about degrading the freedom of an
adult Muslim, al-Shafi‘T embraces the comparison of the safih with a slave’s status: both are
causes for a limitation of financial transactions. The evidence for this, he argued, is not only
found in the Qur’an but also provided by the Sunna and analogic reasoning (giyas). As for the
Sunna, al-Shafi‘1 claims that the traditions are narrated by “your own companions.” When his

interlocuter asks, “And which companion is that?” al-Shafi‘T narrates:
| was informed by Muhammad b. al-Hasan (al-Shaybani) or some other person of honesty
in hadith, on the authority of Abt Ydsuf, on the authority of Hisham b. ‘Urwa, on the
authority of his father, who said: “*Abd Allah b. Ja‘far made a purchase, so ‘Al1, May
God be Pleased with Him, said, ‘I will go to ‘Uthman and interdict you. Ibn Ja‘far al-
Zubayr got word of this, so al-Zubayr said, ‘I am your partner in the transaction.” Then
‘Ali went to ‘Uthman and said, ‘Interdict this one,” but al-Zubayr said, ‘I am his partner.’
So ‘Uthman said, ‘How can I interdict a man whose partner is al-Zubayr?*>4"

As in the case of al-Shafi‘T’s dialogue with his Medinan interlocuter, we see him engaging with

the Kufans according to their terms. The above tradition has a Kufan chain of transmitters,

including two of the highest authorities in the Hanafi school. Since Kufan jurisprudence relied on

traditions narrated by Companions and scholars with close ties to their locality, al-Shafi‘1’s

statement that “your own companions” related this was a calculated reminder that this was not an

unknown tradition to the Kufans, but one that should have fulfilled their standards for acceptance

in a ra’y debate.*’® This careful attention to the style and terminology employed by both the

474 |bid. 4/459.
475 |bid. 4/461. See also al-Sana‘i, 7/56; al-Bayhaqt, 6/101-102.

476 E| Shamsy, Canonization, 47.
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Kufans and Medinans in order to argue for a generalized concept of interdiction that could
subsume the power of a master of his slave, the guardians’ authority over minors, orphans and
sufahd’, and the judge’s authority over a bankrupt individual is a testament to the increasing
standardization and universalization of legal concepts by the early 9" century. The next section
will show how this development in the discourse of sajr was closely related to advancements in
Islamic jurisprudence more generally as well as the changing relationship of Islamic legal

scholars and judges with the state.
Hajr: From Governors to Qudat

Little is known about the judicial practice of the Islamic judges, or gidat (. gadr) prior to the
9" century A.D. The reason for this is not just because we have no documentary evidence of
courts at this time. Even the biographical histories of the judiciary that emerge in the late 9" or
early 10" century—Waki*’s (d. 306/918) history of judges in Arabia and Iraq and al-Kind1’s (d.
340/961) history of judges in Egypt—tell mostly anecdotal narratives about the judges of the
early period that serve to exemplify normative legal practice. Much of this material seems to
reflect the situation and perspective of the authors’ societies, in which judges had achieved an
impressive amount of independence from both governors and caliphs.*’” This partial autonomy
undoubtedly received a boost from the failure of the Abbasid attempt during the MiZna
(218/833-237/852-3) to force the ‘ulama’, including judges and anyone who wanted to remain

qualified to testify at court, to accept that the Qur’an was created.*’8 But also fundamental to the

47 Tillier, “Judicial Authority,” 120.

48 Muhammad Qasim Zaman, Religion and Politics Under the Early ‘Abbasids: The Emergence of the
Proto-Sunni Elite (Leiden: Brill, 1997), 106-118; Martin Hinds, “Mikna,” EI% It is important to note that
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achievement of this autonomy was the legal scholars’ production of fixed texts of law on which
judges could rely in court and hold up as a legitimate interpretations of God’s law against the
whims of a temporal ruler.*”® While judges were appointed by the caliph at this point, they

nevertheless did not deport themselves as bureaucrats of an imperial administration.

If this form of the rule of law existed by the mid-9™ century, judges in the Umayyad
period and the Abbasid era up to the 9™ century seem to have had much less independent
authority. In fact, in a recent comparison of the biographical literature with the papyrological
sources, Tillier has concluded that the gadr is completely absent from Umayyad papyrology “and
justice is above all that of the governor and the pagarch.”*® This changes, he argues at the end of
the 2"9/8" century and the beginning of the 3/9" century when the qudar appear simultaneously
in both the papyrological documents and the literary narratives.*8! In the beginning of this period,
the qudar are almost exclusively appointed by the governors and appear to be an extension of his
power. It is only in the latter part of the second Abbasid caliph’s reign, al-Mansiir (r. 136-
158/754-775) that the appointment of the gadi becomes the prerogative of the caliph. This occurs
as part of “a major administrative reform of the judiciary,” which both centralized and

professionalized it.482

Zaman shows that the Abbasids before, during and after the Mizna never entirely relinquished a role
discovering the law, via ijtihad, nor did the end of the MiZna indicate, as previous scholars had argued, a
separation of church and state in medieval Islamic societies. It did, however, put an end to any hopes on
the part of the Abbasids or their advisors that the caliph, by nature of his office, could define the law. See
also Zaman, 208-213.

9 Tillier, “Judicial Authority,” 127-131.

80 Tillier, L'invention du cadi, Ch. 1, Paragraph 219.

“81 1bid., Ch. 2.

“82 |pid.
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What meager evidence the literary sources divulge regarding 4ajr appears to conform to
the timeline proposed by Tillier. In Waki‘’s history of the judiciary in Iraq and the Hijaz, hajr is
first mentioned in the case of a judge, Muhammad b. ‘Abd Allah al-Ansart (d. 215/830-831),
who, upon being appointed by Hariin al-Rashid the judgeship of Basra in 191/806-807,
interdicted (hajar ‘al@) his predecessor Mu‘adh b. Mu‘adh, who been accused of robbing
orphans of their property.“®® In response, Mu‘adh fled to Baghdad and worked on getting his
property returned. As a result of his petitioning, al-Ansart was replaced by ‘Abd Allah b. Sawwar
yet the new judge apparently did not lift the indictment immediately from Mu‘adh’s property.
Mu‘adh returned to Basra and confronted Ibn Sawwar about the matter, asking him, “Is it not
curious that you inhibit my property but remove the interdiction (al-%ajr) on Kaskab, a man who
was safih?” His plea was successful as al-Ansart was forced to return Mu‘adh’s property, and Ibn
Sawwar is said to have asked Mu‘adh, “How then should I punish you?”*®* The point seems to
be not so much that handing a safih’s property over to him was surprising, since, as we’ve seen
many scholars held this to be legitimate, but that Ibn Sawwar could rule according to this

position while also upholding the kajr of a judge.

This anecdote indicates that the term sajr may have referred at one point to an
administrative practice, possibly originating with governors and the judges they nominated. At
the very least, it can be said that the debate about preventing sufaha’ from disposing of their
property as they wish was embedded in controversies about the legitimacy of the governor or the

judge exercising such authority over free Muslims. Indeed, Waki‘ mentions this debate a second

48 Muhammad b. Khalaf Waki, Akhbar al-qudat (Beirut: ‘Alam al-Kutub, n.d.), 2/154.

484 1pid. 2/155.
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time, again alluding to the authority of a judge to interdict an official. ‘Isa b. Aban (appointed in
Rabi‘ al-Awwal 211/826, d. Muharram 220/835) was said to have been extremely prodigal to the
point that he left no inheritance for his son, and Waki‘ writes that he said about himself, “If I had
authority over a man who did with his money what | do with my money, | would interdict him
(hajart ‘alayh).”*® The historian of the Egyptian judiciary, al-Kindi, includes a similar anecdote
in his chronicle. According to al-Kindi, the judge Tawba b. Namir al-Hadram (in office Safar
115-120/733-738, d. 120/738) was extremely munificent, giving away anything he owned as
soon as it came into his possession. When he assumed the office of gadi, he was of the opinion
that the safih and the prodigal (al-mubadhdhir) should be interdicted (yukjar ‘ala). When a
prodigal youth was brought to his court to his court, he said, “I think I should interdict you (akjur
‘alayk) my son.” The youth replied, “But then who will interdict you (fa-man yahjur ‘alayk),
your honor? By God, our property doesn’t equal a tenth of a tenth of what you squander.” Al-
Kindf states that Tawba never again interdicted a safih.*®® The similarity of the two anecdotes
indicates that their value to the modern historian is less the reality of the incidents, which cannot
be confirmed, but their moral content. They both appear to stress the independence of the
judiciary from a higher power, such as the local governor or the caliph, who could interdict the

judges, and can be read as a protest against judges using their power to interdict free Muslims.

Given that judges in the first two Islamic centuries held office as agents of regional
governors, however, it is likely that the situation was quite the opposite before the mid-9™"

century: governors did have the power to interdict. In fact, Abii Hanifa, the most famous

“85 Ibid. 2/172.

8 Muhammad b. Yasuf al-Kindi, Kitab al-wulat wa-Kitab al-qudat, ed. Rhuvon Guest (Leiden, Brill:
1912), 347.
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opponent of an expansive power to limit an adult freedom over their property, is said to have
been interdicted by the governor of Kufa. This occurred after the gadr ITbn Abi Layla complained
to the governor that Abt Hanifa had publicly criticized one of his official judicial rulings.
Notably, this form of Aajr had nothing to do with property; rather, it was an interdiction on Abi
Hanifa’s ability to issue reasoned legal opinions (fatawa).*®” Abii Hanifa appears to have
perceived this form of interdiction to be legitimate as he abided by the ban until the governor
lifted it. Indeed, later figh texts report that the only kind of kajr that Abi Hanifa recognized—
due to the great harm (al-darar al-fahish) that might otherwise result—were the following three:
the brazen jurisconsult (al-mufti al-majin), the ignorant physician (al-mutazabbib al-jahil), and
the bankrupt hirer of beasts of carriage (al-mukart al-muflis).*®® These limited forms of hajr—
what might be called orders to cease practicing a profession due to malpractice or the inability to
assume liability—are substantively of a different order from the cases discussed above. It is
possible that the term hajr was first used to refer to these prohibitions issued by the governor or
his judicial agent against an individual. This would adhere to a pattern noticed by Tillier: what
origins that Islamic figh does have in Umayyad administrative practice is above all lexical in
nature. Terminology, like kajr, may have been inherited by religious and legal scholars, but the
nature of legal practices indicated by these terms was fundamentally different.*® Without further

evidence, however, the applicability of this to the term /ajr will remain but a hypothesis.

“87 Al-Baghdadi, 15/473.
488 Al-Sarakhsi, 24/157.

8 Tillier, L ’invention du cadi, Ch. 1, Paragraph 218.
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Conclusion

An analysis of the Musannaf of Ibn Abi Shayba indicates that debates about orphans’
property and the validity of ajr on adults in the 2"9/8" century manifest regional differences.
The latter, in particular, appears to be a debate exclusive to Irag, which suggests that the term
was first used there. This conclusion is supported by the earliest figh texts, with Medinan and
early Maliki texts rarely using the term /sajr and Kufan and early HanafT texts using it, although
at times questioning its legitimacy. The later acceptance of this terminology by all four Sunni
madhhabs was due in part to the spread of writing and, especially, “fixed texts,” as authors like
Sahniin and al-Shafi‘T drew comparisons between Medinan and Iraqi terminology and legal

opinions on interdiction.

The term Aajr was Iragi in origin and appears to have first referred to the exercise of
public authority over an individual. This includes the public announcement of a master that his
slave is restricted from trading. | have suggested that the term may have been used first to refer
to specific rulings undertaken by Umayyad governors in order to restrict an individual. Whether
or not this is the case, once the term entered the legal discourse of Muslim scholars, kajr was
used not just to refer to the interdiction of an adult but to the interdiction of orphans (and minors)
due to their lack of rushd. Hajr became the concept under which the legal status of both the safih
and the orphan—already juxtaposed in the Qur’an as seen in the last chapter—were subsumed.
This was a critical step in the creation of a standard and universalized legal language which

judges and jurists could refer to in order to uphold their vision of the law.

This universalization of the legal terminology intensified alongside the centralization and

professionalization of the judiciary, especially during the second part of the 2"Y/8" century. As
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judges inherited roles previously filled by governors and their representatives, their use of Aajr
appears to have been met with some discomfort. Hajr from the beginning was associated with
authority, either that of the master over his slave or a governor or judge over an individual adult
Muslim. It is notable that the opposite appears to have been the case with orphans: early reports
about orphans and their property, as seen in the those traditions cited above, assume that
guardianship of orphans is a private matter. When, then, did judges begin supervising orphans’

property? The next chapter will answer this question.
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Chapter Three
The Supervision of Orphans’ Property and the Mida‘ al-Hukm up
to the Ayyubids

Introduction

The laws and conditions that govern the institution (of the judiciary) are known
from works on jurisprudence and, especially, from books on administration (al-
Ahkam al-sultaniyya). In the period of the caliphs, the duty of the judge was
merely to settle suits between litigants. Gradually, later on, other matters were
referred to them more and more often as the preoccupation of the caliphs and
rulers with high policy grew. Finally, the office of judge came to include, in
addition to the settling of suits, certain general concerns of the Muslims, such as
supervision of the property of insane persons, orphans, bankrupts, and
incompetents who are under the care of guardians; supervision of wills and waqfs
and of the marrying of marriageable women without a guardian to give them away
according to the opinion of some authorities; supervision of (public) roads and
buildings; examination of witnesses, attorneys, and court substitutes, to acquire
complete knowledge and full acquaintance relative to their reliability or
unreliability. All these things have become part of the position and duties of a
judge. 490

This summary of the historical development of the gadi’s office, penned by 1bn Khaldun,
writing in North Africa in the late 8""/14™ century, cannot be accepted in its entirety.*** Western
scholarship on the history of the gadi has shown that in many ways the history of the office is

quite the opposite to Ibn Khaldun’s account of its gradual accumulation of greater

responsibilities. Early gadis at different times and places doubled as regional administrators,

490 This is an adapted version of Franz Rosenthal’s translation: Ibn Khaldiin, The Mugaddimah:
An Introduction to History, trans. Franz Rosenthal, 2nd ed. (Princeton: Princeton University
Press, 1967) 1/455.

1 0On the years when Ibn Khaldun wrote the Mugadimma, see Muhsin Mahdi, Ibn Khaldiin’s Philosophy
of History: A Study of the Philosophical Foundation of the Science of Culture, reprint (London: George
Allen & Unwin Ltd., 1957; Abindgon and New York: Routledge, 2016), 47-49. Citations refer to the
Routledge edition.
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treasurers, storytellers, and educators. In fact, because of the different nature of the early gadi’s
tasks to modern judges, Tillier has avoided using the (French) term “juge” altogether to refer to
qadis, arguing that doing so conjures up an entirely different semantic universe than was
intended by the term.*% Tillier’s preference for cadi rather than judge may be gaining traction.*®®
Although this author is sympathetic with Tillier’s approach, it is not followed rigidly here, if
only because gadis did, among other things, sit at court in issue legal judgements.*%

In any case, Ibn Khaldiin’s historical model is, despite its flawed description of an initial
period in which they were only concerned with settling suits, accurate in its description of the
accumulations to the office of the gadr of several specific duties that the literary sources indicate
are new, one of which was the direct supervision of orphans’ property. In addition to the duties
indicated by Ibn Khaldiin, this process was accomplished via the expansion of and specialization
within the judge’s personnel. The accumulation of new responsibilities and a larger staff has
been read by recent authors as a key factor in the professionalization and centralization of the
Islamic judiciary.*®® Starting with the Abbasid Caliph al-Mansiir (r. 136-158/754-775) and up to

the weakening of caliphal power at the end of the 9" century, gdadrs were overwhelmingly

92 Tillier, Les cadis d’lraq, 82-83.

43 Yaacov Lev, The Administration of Justice in Medieval Egypt From the Seventh to the Twelfth Century
(Edinburgh: Edinburgh University Press, 2020), esp. 37-40.

9% |t seems reasonable to expect readers of this dissertation to keep in mind that the Muslim judge in
many times and places did not have the exact range of responsibilities as modern judges in Western legal
systems or those modelled after them. Additionally, Ibn Khaldiin’s anachronistic description of the gadi
as, first and foremost, a person who settles disputes between litigants indicates that the semantic field of
the term gadi, at least following the formation of the Islamic schools of law, is in fact quite similar to the
meaning-bearing intentionality of the locution “judge.” To insist otherwise might run the risk of
exotifying a legal culture that is already fraught with otherization in Western discourse.

4% E| Shamsy, Canonization 103-112; Tillier,; L invention du cadi, Ch. 3. Hallaq dates the centralization

of the judiciary even earlier to the first half of the 2"%/8" century. See Hallag, Origins and Evolution of
Islamic Law (Cambridge: Cambridge University Press, 2005), 57-63.

160



appointed directly by the caliph in Baghdad, rather than by the provincial governors (wulat),
apart from a short break during the civil war following al-Rashid’s death.*®® Just as judges were
gaining increasing power and independence from local governors, they were also acquiring new
functions such as overseeing waqf property, supervision of orphans’ guardians and property, and
appointing professional witnesses. This chapter will focus specifically on the history of the
Islamic judiciary’s increasing control over orphans’ property, leading up to the
institutionalization of this function via the creation of a dedicated space to store movable
property and the routinization of managing, selling, and lending this property on behalf of
orphans.

The biographical sources indicate that in both Egypt and Iraq, the areas for which we
have the most information due to the works of Waki* and al-Kindi, judges’ direct control of
orphans property followed the increasing sophistication of record keeping. According to al-
Kindi, the first sijill, or record of court cases and legal rights registered with the judge, in Egypt
was adopted by Sulaym b. ‘Itr (in office 40-60/660 or 661- 680).4%” Hallag has made a reasonable
case for the historical accuracy of this early adoption of written records by a Muslim judge,
although the report is impossible to verify.*%® Similar early reports of judicial staff in Kufa and
Basra appear in Waki‘’s history—there one reads of a herald and ji/waz (a person responsible for

maintaining order) working for the legendary judge Shurayh as well as a scribe and auxiliaries

4% Tillier, L cadis d’Iraq, Ch. 2.

7 Muhammad b. Yisuf al-Kindi, The Governors and Judges of Egypt or Kitdb El "Umara’ (El Wuldh)
wa Kitab el Qugéah of El Kindi, ed. Rhuvon Guest (Leiden: Brill, 1912), 310; On the sijill, which would
become one part of the judge’s records, collectively known as the diwan, see Hallaq, “The ‘qadi’s diwan
(sijill)’ before the Ottomans,” Bulletin of the School of Oriental and African Studies, 61, no. 3 (1998),
415-436.

498 1pid. 432.
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serving at the time of Abli Miisa al-Ash‘ari.*®® Tillier has noted that some of this could be a back
projection, and, as in the case of the early report regarding Ibn ‘Itr, it is impossible to say one
way or another. Apart from these reports of the early adoption of record keeping by Ibn ‘Itr in
Egypt and judicial staff in Iraq, both al-Kindt and al-Waki‘ begin reporting increasing
complexity in written records, judicial staff, and involvement in trusteeships in the 2n/g®"
century. By the middle of the 9" century A.D. in Egypt, at least, the common form of the Muslim
court that would continue into the Islamic Middle Periods appears to have taken shape in all the
central cities: record-keeping, scribes, a herald and chamberlain to help with the court’s daily
functions, and judicial trustees (umana’) appointed by the judge and tasked with supervising
orphans’ property and overseeing charitable and familial trusts (awgaf).>® In the following
pages, | will chart the appearance of trustees (umana’) and the increasing centralization of the
control of orphans’ property under the judiciary during the centuries prior to the Ayyiibid and
Mamluk Periods in Egypt. Since developments in the judiciary in Egypt prior to the arrival of the
Fatimids in 969 C.E. are closely related to the history of the judiciary in Iraq, I first analyze the
reports found in the history of the judiciary written by Waki‘ (d. 306/917) before turning to a

discussion of Egypt.°>*

Basra

9 Tillier, L cadis d’Iraq, Chapter 3, Paragraphs 42-46; Muhammad b. Khalaf Waki‘, Akhbar al-qudat, 3
vol. (Beirut : “‘Alam al-Kutub, nd), 2/283,307, 317; 1/285-286.

590 Tillier, L cadis d’Iraq, Chapter 3, Paragraph 60.
%1 On Waki* and his history of the judiciary, see Muhammad Khalid Masud, “A Study of Waki*’s (d.
306/917) Akhbar al-qudat,” in The Law Applied: Contextualizing the Islamic Shari‘a. A volume in Honor

of Frank E. Vogel, ed. P. Bearman et. al. (New York: I. B. Tauris, 2008), 116-127; A.K. Reinhart,
“Waki‘,” Encyclopaedia of Islam, Second Edition.
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The judicial trustee, or amin (pl. umana’) is first mentioned by Waki‘ as someone who
was charged by the gadri Iyas b. Mu‘awiya (appointed in 99/718 by ‘Umar b. ‘Abd al-‘Aziz in
consultation with his governor in Basra, ‘Ad1 b. Artat) to set aside a place in his home for the
safekeeping of property that had been entrusted as a deposit (wadi ‘a) to Ibn Mu‘awiya.>%2
Although this trustee is named as “his trustee (aminah),” it is unclear if this is a professional
moniker or rather refers to someone who was simply considered trustworthy. The latter option is
likely given the context: Ibn Mu‘awiya first asks him, “Is your house secure?” before asking him
to return in a few days after making preparations to assume possession of the property the judge
held in trust. It is possible that some of this property belonged to orphans—Ibn Mu‘awiya was
initially instigated to make this request after an unnamed man complained that he had entrusted
an inheritance (mirath) to another man who then denied ever taking it. It could be that this
inheritance was being held in trust on behalf of an orphan, a safik, or an absent person who could
not claim it. If this is the case, and the story is historically accurate, then Ibn Mu‘awiya’s amin
created something like an early prototype of the judicial treasury (mida ‘ al-hukm) that would
later appear in Egypt.

From this point on, judges in Basra are said to have been increasingly involved in the
affairs of orphans. Al-Hasan al-Basri, according to Waki‘, entrusted money to a man, after
asking someone to vouch for him, on behalf of an orphan. It is unclear from the context whether
this money was orphans’ property or alms given in charity to a needy orphan.>®® Waki‘ states
explicitly, nevertheless, that it was Sawwar b. ‘Abd Allah (d. 156/772-773, appointed by al-

Manstir in 137/754-55) who “was the first to act with vigor as judge, and he aggrandized the

%02 Waki‘ 1/371; Ch. Pellat, “Tyas b. Mu‘awiya,” EI°.

503 Waki*, 2/7.
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position. He appointed trustees (umana’) and paid them a salary...and he had the trustees
oversee the testamentary guardians (al-awsiya’).”°%* These trustees appear to have been
responsible for a range of duties in support of the gadi. For example, when the local governor
stole a precious stone from a man and simultaneously imprisoned him without cause, Sawwar is
said to have sent his umana’ to plea with the governor on behalf of the man.>* In addition to
appointing trustees, Sawwar also took control of the awqgafand of ownerless property, and
although unstated, one imagines that the trustees were involved in the financial oversight of these
two forms of property as well. It is probably due to this judicial expansion that Sawwar is also
said to have increased the length of the records (al-sijillat).

As he expanded his court’s control over orphans’ property, it is also likely not a
coincidence that he is said to have confronted Caliph al-Manstr when the latter wanted to dam a
river in Basra by threatening him with “the prayer of the orphan, the widow, and the
powerless.”% Surely the expansion of the judiciary’s authority to include for the first time the
power to review, as part of its regular duties, the decisions of private guardians was not entirely
welcomed by all parties. Indeed, the burden of judging and overseeing orphans’ property were
explicitly linked in a Prophetic hadith quoted by Waki® in his introduction to his history of the
judiciary.>® The utility of the above anecdote for legitimizing an increasingly powerful

administration is underscored by the existence of a second version of this confrontation between

%04 | bid. 2/58.
%% |pid. 2/59.
506 Ipid. 2/58.

%07 «Q Abii Dharr, I see that you are weak, and I wish for you what I wish for myself: Do not assume
authority between two people, and do not take responsibility for an orphan’s property,” Ibid. 1/21.
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Sawwar and al-Mansiir, this time weaving together in a single narrative the expansion of state
authority over private property during Sawwar’s tenure and the sacred duty of the powerful
towards the orphan, the widow and the weak. According to this anecdote, the confrontation
occurred when Sawwar objected to al-Mansiir’s plan to have the private records of the Basrans
sent to him in Baghdad. Faced with Sawwar’s objections, al-Mansiir threatened to have the
populace slaughtered in the streets, to which Sawwar responded with a veiled threat of his own:
“I just hate to see you confront the widow, the orphan, the frail elder, and the weak newborn.”
Al-Mansiir’s response was to insist that he, as “a husband to the widow, a father to the orphan, a
brother to the elder, and an uncle to the weak,” wanted to review the private records to take from
the wealthy what they had robbed from the poor.>® After hearing of the caliph’s good intentions,
Sawwar agreed, leaving the reader wondering if the expansions of the court’s powers were
actually instigated by the caliph.

This latter account of the expansion of judicial power in Basra may have been an attempt
to shift the blame for this away from Sawwar. This hypothesis is supported by the existence of
conflicting poems either celebrating or castigating Sawwar. One of his detractors composed the
following two lines:

He introduced to us customs inherited from tyrants.

He fed his own people from orphans’ property and charity.

sanna fina sunanan kanat mawarith al-tughat

at ‘ama amwal al-yatama/qawmahu wa’l-sadagat.>®

Another poem, however, describes him as “a treasure for the orphans that saved them from

poverty (fa-gad kana kinzan li’l-yatama min al-faqr).”®'° These poems, combined with the

508 1pid. 2/61.

509 1pid. 71
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anecdotes discussed above, indicate that Sawwar’s legacy, and especially his introduction of new
powers over guardians of orphans and wagqfs, was a controversial assumption of authority that
had previously been left in the hands of private individuals or families. Sawwar’s reforms should
not be seen as entirely stable, however, and it is possible that guardians were not always subject
to the same kind of supervision by the judge’s trustees. It is also not clear the extent to which the
Abbasid caliphs interfered in these properties. Waki‘ does write that Caliph al-Mahdi (r.
158/775-169/785) ordered the presiding judge of Basra, ‘Ubayd Allah al-°AnbarT (d. 168/784-5),
to send the property with unknown ownership, which as we saw had been targeted in Sawwar’s
reforms, to the state treasury (bayt al-mal).>'! Al-Anbari refused this request, which lead to his
removal from the judiciary.>!2 It is unclear if al-Mahdi pursued the matter, or if (and for how
long) this kind of property, or orphans’ property for that matter, remained under the control of
the Basran judiciary.

It would seem that orphans’ property remained under the control of the Basran judge and
his umana’, or, at least, was later returned to their control, for we read that Mu‘adh b. Mu‘adh (d.
Rabi‘ I 196/811), appointed by al-Rashid, was accused of mishandling this property.>® Waki*
states that he was twice warned about letting the people he trusts embezzle this property: once by
one of his predecessors in office and a second time by a poet, who said:

They hang around our mosque desperate for his sustenance.
He who once shunned fasting now fasts for your sake.

310 | pid. 85.

> On al-* Anbari, who defied al-Mahdi on several occasions and was seen as standing up for the
independence of the judiciary, see Tillier, “al-*Anbari, ‘Ubaydallah b. al-Hasan,” EI*.

312 Waki, 2/95-96.

%3 |bid. 2/154. On Mu‘adh’s life, see Al-Dhahabi, Siyar, 9/54-57.
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But he is really a wolf in wait for a new moon in the black of night.>

They all hope that he will entrust them with the orphan’s property.

lazamii masjidana ma ‘a day ‘atihi "aya luziim

sama min ajlaka man lam yaku minhum la-yasim

huwwa dhi’bun yarqubu [-ghurrati fi’l-layli 1-bahim

kulluhumu ya’'malu ’an yidi ‘ahu mala yatim®*®
Despite these warnings, Ibn Mu‘adh was still accused of misappropriating orphans’ property,
although it is unclear whether he himself did this or the opportunists the poet warned him about.
The umana’ seem to have developed a bad reputation for taking advantage of their positions of
trust; Waki* relates that a later judge, Isma‘il b. Hammad (in office Rabi‘ 1T 210/825-211/826)
referred to the umana’ as “kumanda ™ or “those lying in wait.”'® The expression is reminiscent of
the poet’s warning of the wolf, pretending to be pious, but really waiting for the judge to let his
guard down. Although this comparison and Ibn Mu‘adh’s biography seems to imply continuity in
the handling of orphans’ property into the 9" century following Sawwar’s reforms, the
information is too paltry to state this with any confidence. All that can be said with certainty is

that the judge in Basra and his ‘umanda’ had some kind of authority over orphans’ property

starting with Sawwar’s tenure, but the details remain, alas, obscure.

Kufa

*4 This is a play on words: the ghurra can mean, among a range of meanings, both a white spot prized in
horses, the light of a new moon but also the best or most excellent kind of any property. Pronounced
slightly differently, as ghirra, the word indicates negligence, inattention, or inexperience. Since bahim,
the modifier of “night” in the line, also described a horse of a single color with no ghurra, it is almost
certain that the word was vocalized as ghurra, but with ghirra as an intentionally implied possibility. See
Lane 1/260, 2238-2239.

515 Waki, 2/147.

318 Waki* 2/168.
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Tillier has observed that it is impossible to determine when the gadis of Kufa began
supervising orphans property.®'’ Unlike both Basra and, as will be seen shortly, Egypt, there is
no explicit mention of the first judge to extend his authority over this kind of property. However,
one must keep in mind that the reports about Basra and Egypt do not imply continuity of this
supervision or the establishment of the kind of institution that existed for this purpose in Cairo in
the later Middle Period. Moreover, it was shown in the last chapter that judges were not assumed
to have direct authority over orphans’ property nor the property of sufaha’ people well into the
2"/8™ century. Given the resistance in Kufa, in particular, to extending the authority of judge to
interdict people, it is unlikely that judges there assumed responsibility for orphans’ property
before their counterparts in Basra.

At the time of Shurayh (d. 76/695-6), orphans and their property do not appear to have
been under any direct supervision from the judiciary.>'® Waki* records in four different places
that Shurayh recommended that guardians should spend generously on the orphans in their
care.'® Another tradition, discussed in the last chapter, indicates that Shurayh told a man with an
orphan in his care who was prone to excessive drinking that the man could withhold the orphan’s
property.®?° There is no indication that Shurayh made these statements in his role as gadr; rather,
they appear to be reports of his legal opinion on these cases. In any case, whether or not he was
serving as judge at the time, the narratives appear to assume that the people responsible for

orphans’ property are guardians and not Shurayh or his assistants.

> Tillier, L cadis d’Iraq, Chapter 3, Paragraph 56.
%18 On Shurayh, a person portrayed as the “ideal judge,” see E. Kohlberg, “Shurayh,” EI2.
*19 Waki*, 2/273, 275, 279, 295.

520 | bid. 2/294, 305-306.
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At what point in time the trustees (umana’) appear on the scene in Kufa is also unclear, as
is their exact function once they do make an appearance. Ibn Abi Layla is said to have sent two
of his trustees (aminayn min umana’ih) to escort Abli Hanifa to each teaching circle in Kufa
where they were to announce that Abii Hanifa repented from his belief in a created Qur’an.>?! It
would seem that the specialization of duties associated with the umana’ in later periods did not
exist at this time in Kufa. Indeed, Waki‘ also records that Ibn Ab1 Layla told a mother from Sind
with a fatherless child, “Orphans’ property is not to be left in the hands of a woman, and it must
be removed from your possession and given to a trusted man (rajul thiga).>?> No mention is
made of a professional trustee appointed by the court who could fulfill this role. Similarly, Ibn
Abi Layla is said to have asked two men to hold two thousand dinars in trust, and they refused
his request.>?® Had there been a professional cadre of umana’, as in Basra, one would think that
Ibn Abi Layla would not need to make this request of private individuals who had the ability to
refuse him. Indeed, Tillier notes that “apart from his scribe and one or two other occasional
employees, the cadi of Kiifa seems to have relied above all on a non-professional entourage and
on his social network.”®?* The case of Kiifa cautions against concluding that the kinds of
extensions of judicial power in Basra and Egypt were empire-wide reforms, even if they were put

in motion by the Abbasid caliph. This extension of judicial power in Egypt will be documented

in the following section.

521 |bid. 3/142.
522 |bid. 3/135.
523 |pid. 3/134.

524 Tillier, L 'cadis d’Iraq, Chapter 3, Paragraph 56.
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Egypt

Up until the mid-8" century, the judicial staff in Egypt consisted of merely a single
scribe.®® As noted above, a written record of the gadi’s decisions appears to have been kept
since the second half of the 157" century in Egypt, and Egypt was also a forerunner in the
extension of judicial supervision over orphans’ property. At first, this was accomplished not
through the expansion of the court staff but rather by using the existing organization of the Arab
conquerors and their descendants into tribes in order to facilitate oversight of orphans’
property.>® As al-Kindi reports, the judge ‘Abd al-Rahman b. Mu‘awiya b. Hudayj, a member of
a leading Arab family, after being appointed gadi in Rabi‘ 1 86/705, ordered a review of orphans’
property and made the ‘arif (pl.: ‘urafa’) of each tribe (qgawm) liable for this property.>?” The
‘arif at this time referred to a person who was responsible for collecting taxes from the Arab
tribes and distributing to them a stipend ( ‘ata’).>?® This official was also already responsible for
recording the births and deaths of members of the tribe, which would have allowed him to
identify orphans more easily than the gadi on his own.>?® Despite Ibn Mu‘awiya only lasting six
months as gadr, the ‘urafid’ seem to have continued to have some control over orphans’ property.

For example, during the tenure of the judge Yahya b. Maymiin al-Hadrami (in office Ramadan

52% Hallaq, “The qadi’s diwan,” 422, n. 39.

%26 The jund, or soldiers, who settled in Egypt following the Muslim conquest starting in 639 or 640, see
Hugh Kennedy, “Egypt as a province in the Islamic caliphate, 641-868,” in The Cambridge History of
Egypt Volume 1: Islamic Egypt, 640-1517, ed. Carl F. Petry (Cambridge: Cambridge University Press,
1998), 1/62-85.

%7 Al-Kindi, 325.

528 galih A. el-Ali and Cl. Cahen, ““Arif,” EI°.

52 Maged S.A. Mikhail, “Egypt from Late Antiquity to Early Islam: Copts, Melkites, and Muslims
Shaping a New Society,” PhD diss., (University of California, Los Angeles, 2004), 246-247.
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105/724 — 114/732-733), an orphan from the tribe of Murad was under the guardianship (wilaya)
of this gadr, possible because no natural or testamentary guardian could be found. The judge
assigned him to the ‘arif of his tribe, but, after reaching maturity, he came to Yahya b. Maymiin
and complained about the ‘arif (for unclear reasons). Not only did the judge not hold the ‘arif’in
question responsible, but he imprisoned the orphan instead. In response, the orphan complained
to the Umayyad caliph Hisham, who wrote a letter to the local governor ordering the judge’s
dismissal.>®® The anecdote indicates both that the ‘urafa’ were at least sometimes responsible for
orphans’ property but also that this may not have been as routinized as the reports about Ibn
Mu‘awiya seem to indicate. Otherwise, why would the judge have to order the ‘arif'to take
responsibility for the orphan in the first place? Whether or not this responsibility was routinized,
it is noteworthy that ‘urafa’ performed a task that would later be assigned to the umana’. In their
article on the role of the ‘arif, el-Ali and Cahen note that “the most frequent use of the title of
‘arif'in the mediaeval Arabic-speaking Orient is to denote the head of a guild,” and that the term
“fell into disuse during the Ottoman period, and in the west was usually replaced by amin.”*! By
guild, the authors were referring to groups of a particular profession, which at various times and
places in premodern Arabic-speaking countries were represented by a single individual, such
amin al-tujjar.>®? Hence, the transition from the ‘urafa’ to ‘umana’ as the title of individuals
responsible for, among other things, orphans’ property appears to have been part of a broader
transition in Arabic terminology. Since the ‘urafa’ were, literally, “those who know” the ‘urf; or

customary law, it might be that this terminological transition was due to the gradual replacement

530 Al-Kindf, 341.
%31 3alih A. el-Ali and Cl. Cahen, “‘Arif.”

%32 A Raymond, “Sinf,” EI2.
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of traditional law with the (increasingly written and therefore more stable) figh developed by the
‘ulama’.

The end of the responsibility of the ‘urafa’ for orphans’ property appears to have come
during the second term as gadi of Khayr b. Nu‘aym (Ramadan 133/751 — Sha‘ban 135/753),
who, according to al-Kindi, was the first gadr to place orphans’ property in the state treasury
(bayt al-mal) by order of the Abbasid caliph al-Manstir. This shift in control of orphans’ property
occurred during the early years of the Abbasid period, when the Abbasid caliphs were
increasingly centralizing the judiciary, although Khayr b. Nu‘aym is said to have been appointed
by the local governor and not, as would soon become the norm, by the Abbasid caliph.>
Removing control of this property from the hands of the tribal ‘urafa’ was facilitated by the
decreasing importance of tribal loyalties in Egyptian politics, a process that had been accelerated
by the transfer of QaysT Arabs from Syria under the Umayyads in the first half of the 8" century
(previous tribes in Egypt from the time of the conquest had been Yemeni or south Arabian).>3*
Already in 118/736, the judge Tawba b. Namir (in office 115/733-120/738) had transferred
supervision of the awgayf to the control of the judiciary.>® Another blow to the autonomy of
Muslim society in Egypt occurred in during judgeship of al-Mufaddal b. Fadala who created a
new position, the sahib al-masa’il, who was tasked with examining the credibility of witnesses,

thereby standardizing a process that had begun on an informal basis by the same judge, Khayr b.

°% On the centralization of the qudat, see Tillier, “Judicial Authority,” and El Shamsy, Canonization,
103-112.

53 Kennedy, 74-75.

5% E| Shamsy, 104.
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Nu‘aym, who had removed control of orphans’ property from the ‘urafa’>*® Seen in light of
these steps towards increasing the judiciary’s control over various positions of trust, Ibn
Nu‘aym’s decision to place orphans’ property in the bayt al-mal—where a separate record sijill
was created for each estate including “what was spent and what was gained”—appears to be part
of a larger process of increasing judicial authority in the mid-to-late 8" century. Moreover,
control of orphans’ property was centralized at nearly the same time (within two decades at
most) as in Basra. As was seen in the last chapter, the second half of the eighth century and the
early 9™ century was also the period in which the category of hajr was increasingly adopted by
Muslim legal scholars, and al-Shafi‘T explicitly referred to orphans as people subject to sajr.
Tillier has also pointed out that al-Shaybani was the earliest scholar to mention the gadi’s
responsibility for managing orphans’ property.>®” In both legal practice and in legal scholarship,
then, the latter part of the 8™ century witnessed a marked increase in the willingness of Muslim
scholars and judges to consider the supervision of orphans’ property as a duty falling to the
judiciary.

As in Basra, the expansion of the judge’s power over orphans’ property was not without
its detractors as the community witnessed its autonomy over handling this property diminish.
Although it was said of the Maliki jurist al-Mufaddal that “no one else among our judges was
more vigorous in defending the orphans than al-Mufaddal,” the poet Ishaq b. Mu‘adh wrote

scathing verses accusing this judge’s expert witnesses of being thieves after al-Mufaddal had

53 |bid. 103-107; al-Kindi 385, 394.

537 Tillier, L ’invention du cadi, Chapter 3, Paragraph 56.
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appointed ten of them.>® It is possible that this accusation was in part a reaction to the judge’s
willingness to uphold the rights of orphans against their guardians, whom he thought should act
“like the father” of the orphan.>®*® A clearer example of this fear of loss of local control over
orphans’ property occurred during the tenure of Muhammad b. Masriiq al-Kindi (in office Safar
176-184/792-800) who was appointed by al-Rashid and made a point of his independence from
local Egyptian politics by ending the practice of attending the court of the local governor.>*° He
also is said to be the first judge to use the gimatr—a kind of bag or case used to store keep
judicial records in one place—continuing the pattern of increasing archival sophistication by the
judiciary at this time.>*! Ibn Masriiq did not encounter a welcoming population. When he held a
public ceremony to appoint professional witnesses from among the Egyptians, the event
deteriorated into a mutual exchange of insults between himself and the people who were not
selected.>? Then a rumor was spread that Ibn Masriiq had taken it upon himself to send the
property of awgaf, orphans and absent people—which had previously been held in the local
treasury (bayt al-mal) apparently since the time of Ibn Nu‘aym—to al-Rashid in Baghdad.>*®
Whether there was any truth behind this fear, this transfer of property, even if it was
eventually returned to Egypt upon the request of the legitimate recipients, would have

nevertheless deprived the people of Egypt of access to a large amount of capital that could be

5% Al-Kindt 386.
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used for trade. Although it is not explicitly mentioned in al-Kindi’s history that merchants were
trading with orphans’ property, it was almost certainly occurring on a regular basis. As we saw in
Chapter Two, zakat of orphans’ property in the 8" century was often used to justify trading with
orphans’ property, and several reports indicate that ‘A’isha did this on a regular basis. All of the
four Sunni schools of law, moreover, would agree on legitimacy of this practice (in fact, some
scholars argued that it was either encouraged or required), and the opinion attributed to al-Hasan
al-Basri, discussed in the previous chapter, appears to be the only recorded opinion of a scholar
who discouraged the practice.>** In fact, although al-Kindt does not explicitly name loss of
profits from commerce with orphans’ property as a reason for the anger towards Ibn Masriiq, he
does report that his son was the one who “exposed him (fadahah)” because the son would go to
“whoever had in his possession property held as a deposit (min al-wada’i ‘) and say, ‘Give it to
me so that I can trade with it and keep the profits.”” The son apparently did not return what he
borrowed in this way.>* It is possible that some of this property was orphans’ property. As was
seen earlier, in Basra at least some people had a practice of entrusting private individuals with
orphans’ property. Nor should it be thought that the reports about orphans’ property being placed
in the state treasury implied that all such property was thereby taken out of the hands of
individuals, as will be seen now.

The reforms of another gadr appointed by al-Rashid, ‘Abd al-Rahman b. ‘Abd Allah al-
‘Umari (in office 185-194/801-810) and their legacy are an indication that the attempts to extend
judicial authority over the property of orphans did not always last beyond the tenure of the judge

who implemented the reforms. Like Ibn Masriiq, al-‘Umari relied on a select group of

%% This was the conclusion arrived at by Ibn Qudama. Ibn Qudama 6/339; Qawzah, 55-58.
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professional witnesses, excluding others from testifying in court, something that al-Kindi notes
continued into his day.>* His witnesses were said to have reached around one hundred in
number, and a poet of the time accused them of robbing orphans of their wealth.>*" At some
point, al-‘UmarT appointed a single person to oversee orphans’ property. It is not clear if this was
in response to the accusations of his witnesses’ corruption or a cause of those accusations. In any
case, the man invested the orphans’ property to buy houses and palm orchards. These were
fruitful investments, and the man used the profits to satisfy the needs of the orphans. However,
when they reached maturity and asked for their property back, the man refused, claiming that
they had consumed the equivalent of the principle capital, so the estates were now rightfully his.
After bringing the issue to al-‘UmarT, the judge took his side, stating “I do not think he did you
any wrong; it was your property that you consumed.”**® But when al-‘Umari was eventually
replaced, his successor, Hashim b. Abt Bakr al-BakrT punished the man severally for his
mishandling of the property, tying him to a column where he was left to be publicly shamed for
days.>*® The problem here was not, as we have seen, that the man was investing orphans’
property but that he kept the principle for himself.

In another report about al-‘UmarT’s tenure as judge, we read for the first time the term
miida ‘ to refer to a place in which orphans’ property and intestate property was collected. The

report in al-Kind1’s history states:

546 Al-Kindi, 394.
547 |bid. 396.
54 |bid. 404.

%49 On the al-Bakari, see Ibid. 411-417. C.f. Lev, Administration of Justice in Medieval Egypt, 54, where
the punishment is erroneously attributed to al-‘Umari.
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Ibrahim b. Ab1 Ayyub said, “al-‘Umar1 was the first to create the judge’s chest

(tabiit al-qudatr) which was in the treasury (bayt al-mal).” He also said, “He spent

four dinars on it.” Muhammad b. Yisuf (al-Kind1) was asked about that chest

(tabiif) that was mentioned. He said, “The property of orphans and those with no

inheritor was collected in it, and it was the depository of the Egyptian judges

(mida * qudat misr).”>>°
Ibrahim b. Ab1 Ayyiib, the originator of this report, is identified by the editor of al-Kind1’s
history as a source “of minor importance” who was alive in the mid-9" century.%? It is unclear if
he was aware that Ibn Nu‘aym had previously placed orphans’ property in the state treasury
(bayt al-mal) half a century prior to al-‘Umari. If he was, then he must have meant that al-‘Umari
was the first to create a specific chest for orphan’s property. It is possible that at al-Kind1’s time,
a chest was no longer used, but it seems certain that the Egyptian judiciary still had a practice of
keeping orphans’ property, and probably other property held in trust, in a particular place or
places under their control. This would explain why he was asked what the tabit was for, and
why he glossed it as mida * qudat misr. In light of the complaints about how al-‘Umari’s notaries
(Shuhiid) handled orphans’ property, it is possible that he purchased the chest as a way to
decrease the likelihood that this property would be mishandled. However, it should not be
assumed that the assignment of a specific chest in the treasury implies that this property did not
also circulate in the community. On the contrary, the evidence we have seen above indicates that
this property was regularly lent out, and it is likely that one or more of the professional witnesses
would have been involved in the process of lending and keeping track of the property.

It is also certain that al-‘Umari’s creation of the zabut did not put an end, once and for all,

to private individuals holding orphans’ property in trust. When Hartin b. ‘Abd Allah (in office

550 Al-Kindi, 405.
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Ramadan 217/832 - Safar 226/840) was appointed gadi of Egypt by al-Ma’miin, one of his first
actions was to personally review all matters relating to his office, including orphans’ property.
Because one guardian’s treatment of his orphaned ward was not to the new judge’s satisfaction,
the latter had the guardian beaten and publicly shamed. It is not clear if the guardian’s
mistreatment related to property or to some other part of the guardian’s responsibilities towards
the orphan. However, al-Kindi also reports that Ibn ‘Abd Allah also ordered at this time that
intestate property and absentee property be sent to the state treasury (bayt al-mal), which
indicates that not all of al-‘UmarT’s reforms had remained in place in the twenty-two years since
his time in office.>*?

Nor were Ibn ‘Abd Allah’s attempts to force centralized control over this property
entirely successful. His successor, Ibn Abt al-Layth (in office 226-235/841-850) sent his herald
(munadi) to announce that anyone who had orphans’ property or absentee property in their
possessions would be forsaken by the law unless they immediately turned it over. After the
people raced to do this less they lose the protection of the court, Ibn Abi al-Layth deposited this
in the state treasury (bayt al-mal).>>® The tabiit was still in use—something we learn only
because Ibn Abi al-Layth accused his predecessor—Hartn b. ‘Abd Allah—of embezzling the
funds in the treasury, and the latter eventually admitted after being questioned relentlessly that he
gave the key to the fabit to an unscrupulous man who helped himself to what was inside.>** The

new gadr is also said to have sought out the inheritance of a girl that was stolen by the guardians

52 Al-Kindi, 444.
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appointed by her father, an act for which he was praised in poetry.>® Rather than the start of a
new era of justice, however, Ibn Abi al-Layth was remembered as an overbearing judge who
enforced the disliked Mihna-era policies with zeal. He prevented the followers of Malik and al-
Shafi‘1 from even approaching the central mosque, let alone sitting or teaching in it, and he also
made an effort to hallow his office with the exclusive right to wear the long galansuwa, a kind of
shawl draped over the head like a cowl which was favored by the Egyptian fugaha’ at the time.
Those who refused to stop wearing it were beaten.>*® Eventually, Ibn Abt al-Layth was accused
of stealing from the treasury (bayt al-mal) around 120,000 dinars (for comparison, his yearly
salary was 1,000 dinars, which was a considerable increase from the salary of previous judges,
and during his tenure he auctioned a slave for one dinar).>*" In what must have seemed by this
time a predictable script, his successor, al-Harith b. Miskin (in office 237-245/851-859), after
holding a trial for Ibn Abt al-Layth, later faced accusations himself that his brothers had also
stolen from the treasury (bayt al-mal) after the judge took the key to it out of his gimatr and
entrusted it to them.>®8

The repeated reports of increased centralization of property belonging to orphans, absent
people, and intestate estates followed by accusations of embezzlements indicates that the
extension of the judge’s authority over these properties and the routinization of its oversight via

the creation of professional witnesses and the tabit created new opportunities for corruption that

%% |\bn Hajar, Raf* al-isr ‘an qudat misr, ed. ‘ Alt Muhammad ‘Umar (Cairo: Maktabat al-Khanji, 1988),
410.
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these very reforms were intended, at least outwardly, to prevent. It is impossible to discern with
complete certainty why these reforms instituted by the Egyptian judges, whether on their own
initiative or by order of the Caliph, appear to have often been abandoned. Part of the problem
must have been the mistrust with which the local population regarded the judges themselves. If
embezzlement seemed to be a high likelihood, then people certainly had an incentive to resist
turning over orphans’ property. Another problem seems to have been that judges were not
always appointed immediately after their predecessors were removed from office. Two months
separated the end of Ibn ‘Abd Allah’s tenure and the start of Ibn Abi al-Layth’s, and more than
two years passed after the latter’s removal from power and the beginning of his successor’s time
in office. Another reason for the repeated reforms seems to be that judges were experimenting
with new techniques for supervising and accounting for this property. For example, al-Harith
assigned a single individual responsibility for property belonging to absent people along with
money intended for travelers (amwal al-sabil).>*® Similarly, in Rabi‘ II 331/943, the judge of
Egypt and Syria, al-Husayn b. ‘Isa b. Hariin, sent an individual to Egypt to be the general
guardian (wali) of both orphans’ stipends (nafaqat al-aytam)—i.e., how much should be given to
the guardians each month of the orphans’ property for the latter’s maintenance—and charitable
endowments. A separate person was made responsible for issuing rulings at court on behalf of

the judge.®® This innovation was probably due to the gadi’s distance from Egypt at the time,

5% |bid. 468.
%0 1bid. 490. During this period, following the fall of the short-lived Tuliinid dynasty, the ruler of Egypt
and part of Syria, Muhammad b. Tughj al-Ikhshid, does not seem to have always appointed judges
directly himself. At least nominally, local judges were appointed by al-Husayn Ibn Hartin who, in turn,
received his appointment from the Abbasid court in Baghdad. See ibid. 490-491; ‘Ali b. al-Hasan lbn
‘Asakir, Tarikh damashg, ed. ‘Amr b. Gharama al-‘ Amrawi (Beirut: Dar al-Fikr, 1995), 14/286. On al-
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which prevented him from making decisions himself about orphans’ stipends or finding
trustworthy local individuals with whom he could entrust this responsibility.

But despite these minor shifts in responsibility for property belonging to orphans, absent
individuals, and endowments, by the 4"/10" century the miida * al-hukm, or judicial treasury, was
an integral part of the infrastructure of the law in Egypt. Key evidence for this is provided by the
history of the judiciary in Egypt penned by Abii Muhammad Ibn Zulaq (d. 386/996) who wrote a
continuation (dhayl) of al-Kind1’s history on the same subject.®* Although this work has not
survived on its own, it was a major source for Ibn Hajar’s (d. 852/1449) own history of the
Egyptian judiciary, Raf" al-isr ‘an qudat misr. For example, Ibn Ziilaq wrote that when the judge
Ibrahim Ibn Kurayz (in office 312-313/924-925) arrived in Egypt to assume the judgeship, he
first went to pray at the congressional mosque where his letter of appointment was read aloud,
after which he went to the governor’s residence and took possession of the contents of the
miida ‘. While the wording in Ibn Hajar’s history suggests that the mida “ was located at the
governor’s residence, it seems that it was the conveyance of responsibility for its contents that
occurred there, for Ibn Hajar states, quoting Ibn Zalaq, that the mida * was “in the hands of a
group of umana’,” one of whom had “50,000 dinars that he buried under a staircase.”*® It would
seem that, at this time, part of the contents of the judicial treasury, or possibly documents that
registered property held elsewhere, was kept in the state treasury (bayt al-mal) in the governor’s

residence. Ibn Zulaq also mentions that, despite Ibn Kurayz spending a portion of what was in

Ikhshid’s delicate relationship with the Abbasid court, see Jere L. Bacharach, “The Career of Muhammad
Ibn Tughj al-Tkhshid, a Tenth-Century Governor of Egypt,” Speculum 50, no. 4 (1975), 586-612.

%1 p Bearman, et. al., “Ibn Zilak,” EI% Haji Khalifa, Kashf al-Zuniin ‘an asma’ al-kutub wa’l-funiin
(Beirut: Dar Thya’ al-Turath al-‘Arabi, 2008), 2/1352.
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the miida *, his predecessor ‘Abd al-Rahman b. Ishaq (in office 313-314/925-926) found 80,000
dinars in the mida “ when he began his tenure. He did not approach these funds, and apparently
passed the entire contents of the miida ‘ to his successor.>®® Although it is unstated where this
property was kept, it is clear that at this point in the early 4"/10™ century, the miida - was an
institution dedicated to holding property in trust under the care of umana’. It seems likely that
the judge or his assistants were often able to choose the location of the mida ‘. For example, in an
entry on the judge ‘Isa b. al-Munkadir (in office 212-214/827-829), Ibn Hajar relates that Ibn al-
Munkadir rented a residence (manzil) in the house built by ‘Amr b. al-‘As in which he would
place his gimatr and have the door sealed after finishing his duties each day.*** It seems possible
that orphans’ properties, or at least an accounting of them, were kept in the residence as well. In
the time of Kafiir, the miida  was under the control of professional witnesses or notaries (shuhiid)
and not in the governor’s residence. According to Ibn Hajar, when the judge ‘Umar b. al-Hasan
al-Hashimi was appointed by Kafur as gadr of Egypt, the mida * was in the possession of two
witnesses (it is unstated whether they were considered umana’ or not).>®® As part of the transfer
of the responsibilities of the judgeship to the new gadr, the two men broke the seal of the

previous judge and replaced it with the seal of al-Hashimi.>®® This process of centralization

%3 |bid. 213.
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%% These were probably umana’ since umana’ did exist during these years in Egypt; the judge that al-
Hashimi replaced used to refer despairingly to the umana’ as kuhana’ (the soothsayers or priests),
probably a reflection of their growing power in this period due to their control over the property of
orphans and absent people. Ibid. 213.
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would only continue in the latter half of the century after the Fatimid Empire was established in
Egypt.

The success of the qudat in establishing regular control over orphans’ property, absentee
property, and the endowments was due to a combination of two factors: the declining fortunes of
the traditional notables in Fustat and the increasing professionalization of the legal profession. It
was seen above that control of orphans’ property was shifted away from the ‘urafa’ as Arab
tribes lost political power in Egypt. As argued in the previous chapter, the 9™ century also saw
the emergence of a universalized concept of legal interdiction (ajr) within Islamic
jurisprudence. It is significant that the subordination of orphans’ legal status under a
universalized conception of legal interdiction emerged in the same century that al-‘Umarf is said
to have established the first mida ‘. The existence of “a widely accepted body of rules and
norms,” in the 9™ century, as Tillier as argued, appears to have increased the ability of the judges
to impose their vision of the law on both populace and rulers.>®’” As will be seen now, the
appearance of the Fatimids in the mid-10" century led to an increase in the centralization and

standardization of the supervision of orphans’ property in (urban) Egypt.

Egypt under the Fatimids

After establishing a caliphate in Tunisia in the beginning of the 10" century, the
Fatimids, who were a messianic movement that transformed themselves into a state, set their
eyes on Egypt. After several failed attempts, the combination of careful planning, the

disintegration of the short-lived Ikhshidid dynasty, and a discrete effort to proselytize the Fatimid

%7 Tillier, “Judicial Authority,” 9.

183



cause within Egypt culminated in the conquest of Egypt in 969.%% The leader of that successful
campaign, Jawhar, also established in the same year the city of Cairo as a royal city adjacent to
the older urban center Fustat along the banks of the Nile. Although the Fatimids were a branch of
the Isma‘1lt movement and therefore were not adherents to any of the Sunni schools of law, their
arrival in Egypt did not result in a major upheaval of the legal practice of the country. Rather,
they made the calculated decision to retain the gadr of Fustat, Abti Tahir al-Dhuhli (d. 363/973),
as a vital link between themselves and their new subjects.>®® The only change in the practice of
the law that the Fatimids compelled him to make was to judge according to Isma‘ilt law in cases
of inheritance and divorce as well as when determining the time of the new month.>”® Although
the family of the Fatimid legal scholar and confidant of the caliph al-Mu‘izz, al-Nu‘man b.
Muhammad’s (d. 363/978), would come to dominate the head of the judiciary for a time, even
under the powerful ruler al-Hakim a Hanbali (i.e., Sunni) judge was appointed. Sunni law
continued to be taught and studied in the study circles, and when the fiercely anti-Isma‘1lt vizier
Kutayfat decided to nominate four judges in 525/1130-1 belonging to the Shafi‘1, Maliki, Imam1
and Fatimid schools of law, he had no problem finding capable judges trained in the Sunni legal

schools.®™ Despite the continued existence of Sunni judges and scholars in Fatimid Egypt, S.M.

%8 | ev, State and Society in Fatimid Egypt (Leiden: Brill, 1991), 11-12.

%9 |_ev, State and Society in Fatimid Egypt, 19. Allouche’s claim that al-Nu‘man acted “as de facto qadr”
should be qualified. He cites one case in 1bn Hajar’s Raf" al-isr in which a ruling of al-Nu‘man was
sustained by Abii Tahir. Moreover, al-Nu‘man was only in Egypt for about a year before his death,
whereas Abt Tahir ruled as gadr prior to al-Nu‘man’s arrival and after the latter’s death until 366/976,
i.e., for seven years of Fatimid rule. See Adel Allouche, “The Establishment of Four Chief Judgeships in
Fatimid Egypt, Journal of the American Oriental Society, (1985), 105, no. 2, 317; al-Kindi 586
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Stern claimed that Isma‘ilism’s “legal doctrines were applied by the judiciary.”’? Until now,
there has been little study of how law was applied on a day-to-day basis in Fatimid Egypt.
Studying practices of preserving and supervising orphans’ property allows us to observe the
extent to which the introduction of Isma‘ilism in Egypt affected the application of the law.

The Fatimids appear not to have immediately interfered in the supervision of the property
of orphans or absent people, leaving it in the hands of the judges. Just as in the Abbasid period in
Egypt, access to large amounts of wealth led to accusations of misappropriation, whether
founded or unfounded. After the death of Muhammad b. al-Nu‘man in Safar 386/996, it was
discovered that he owed 300,000 dinars to “the orphans and others” whose property was under
the control of the judiciary. In response, his estate was sold off to help cover the debt and the
witnesses who were entrusted with the deposits (wada i ) were fined unless they were able to
provide a document for the missing property with the deceased gadi’s signature on it. Only half
the debt was recovered in this manner. According to one version of these events preserved in lbn
Hajar’s Raf" al-isr, the caliph al-Hakim responded to the discovery of the gadi’s
misappropriation of such an enormous sum by dedicating a specific place in Zuqaq al-Qanadil.
In his history of the Fatimid caliphate, al-Maqrizi also states that it was al-Hakim who took the
decision to create a specific place for orphans’ property in Zuqaq al-Qanadil.>”® But in another
version of the events found in Raf “ a/-isr, it was not al-Hakim but the grandson of the al-
Nu‘man, al-Husayn b. ‘Ali b. al-Nu‘man (in office 389-395/999-1005), recently appointed gadi

in place of his deceased uncle, who took the initiative of moving all orphans’ property to a

572 5 M. Stern, Studies in Early Isma ‘flism (Jerusalem: Magnus Press, 1983), 236.
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centralized location in Zugaq al-Qanadil. According to this version, found in Ibn Hajar’s
biography of al-Husayn b. ‘Ali, the new gadi ordered all people responsible for orphans’
property to keep records of that property, indicating that this may not have been a standard
practice at the time.>* At some point in his judgeship, a group of people presented themselves at
al-Husayn’s court and claimed they had funds deposited in the judicial treasury (referred to here
as “al-diwan al-hukmi”).

It is unclear what the nature of these deposits were — were they held in trust because the
people were orphans, because they were abroad or absent when the property came into their
name, or did they themselves give the property to the judiciary for safekeeping? In any case,
when al-Husayn inquired about the deposits, he was informed that his predecessor, Muhammad
b. al-Nu‘man had taken the property as a loan. As a result, al-Husayn forced the son of the
previous judge, ‘Abd al-‘Aziz b. Muhammad, to sell his father’s estate, and enlisted the help of
the wazir Barjawan’s secretary to search for anything left of the property Ibn al-Nu‘man
borrowed. After returning the property to the depositors, al-Husayn set aside a location in Zuqaq
al-Qanadil for court deposits (/i 'I-wada’i * al-hukmiyya) and established five professional
witnesses to keep account of deposits and withdrawals. Ibn Hajar remarks that al-Husayn “was
the first to set aside a specific place for the judicial treasury (al-mida ‘ al-hukmi), but before that
property was deposited with the judges or their trustees (umana’).”>" This comment confirms
that orphans’ property and other property held in trust by the judiciary did not at this time have a

set location, which is unsurprising given that much of our information for this conclusion comes
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from Ibn Hajar himself or al-Kindi, a source which the former also read and drew on heavily in
his own history of the judges of Egypt.

Regardless of whether the creation of a specific place for the judicial treasury was
initiated by al-Husayn or al-Hakim, its location in Zuqaq al-Qanadil, or Alley of the Lamps, is
indicative of the expectations regarding the way the property would be used. Zuqgaq al-Qanadil
was a bustling market lying immediately north of the Mosque of ‘Amr b. al-‘As in Fustat, the
original Muslim settlement in Egypt. Several prominent Muslims of the first century—including
‘Amr b. al-‘As, the general who conquered Egypt—constructed residences along this street. For
this reason, it was first known as “Zuqaq al-Ashraf,” or “Alley of the Nobles.”®’® The historian
al-Maqrizi (d. 845/1442) relates in his seminal topographical history of Egypt that the area
acquired its new name because lamps were hung from the door of each residence — one hundred
in total, according to one of his sources. In the mid-13" century when the powerful vizier Baha’
al-Din Ibn Hinna (d. Dht al-Hijja 677/1279) chose the area as the location for his madrasa, it
was “the most populous neighborhood in Egypt,” although by the time al-Maqrizi was writing in
the 15" century it had lost its prominence as a commercial center and the judicial treasury had
long-since been moved elsewhere.>”” Zuqaq al-Qanadil’s zenith as a commercial hub may very

well have started in the late 10" century, when the Fatimid economy rapidly expanded due to the

576 Besides ‘Amr b. al-*As, the sources mention the Companion and early gadi Ka‘b. b. Yasar b. Dinna,
the Companion Abu Dharr al-Ghifari, Zakariyya’ b. al-Jahm (a nephew of the Prophet’s wife Mariyya),
and the Companion ‘Abd al-Rahman b. Shurahbil b. Hasana. See Abt ‘Ubayd al-Bakri, al-Masalik wa'l-
mamalik (Beirut: Dar al-Gharb al-Islami, 1992), 2/604; Abi al-Qasim Ibn ‘Abd al-Hakam, Futizh misr
wa’l-maghrib, ed. ‘Ali Muhammad ‘Umar (Cairo: Maktabat al-Thaqafa al-Diniyya, 2004), 135, 137.
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combination of low tariffs, an efficient and sophisticated bureaucracy, and relatively peaceful
relations with other Mediterranean powers.>’® The poet and traveler Nasir Khusraw, who visited
the twin cities of Cairo and Fustat in the year 439/1048, wrote that “no market like it is known in
any country, and in it is every curiosity found in the world,” pausing to note some of the things
he saw: luxury items made of nacre, skilled craftsman working wonders with crystal from the
Maghreb and the Red Sea, ebony from Zanzibar, and sandals made of hides imported from
Ethiopia.>”® The late 10" century geographer al-Muqaddasi (d. circa 380/990) reserved a briefer
yet still potent comment about the famous market by invoking a Qur’anic rhetorical format that
underscores the impossibility of human comprehension of matters of divine wisdom: “What
could convey to you what Zugaq al-Qanadil is?”*%%

Placing the judicial treasury in the richest market of the time had several advantages.
Money in the treasury could easily be loaned to reliable merchants who frequented the market
and were in need of capital. Familiarity with the merchants, their business, and the extent of their
wealth marked them as credible recipients of this loan, which was not just a financial but a
sacred trust. Moreover, it is possible that some of the loans at this time, as was the case in the

Mamluk period, took the form of delayed payments for a sale, in which case access to goods that

could be sold in return for a deferred payment would help facilitate the creation of these (all-but-

°8 5.D. Goitein, A Mediterranean Society: The Jewish Communities of the Arab World as Portrayed in
the Documents of the Cairo Geniza, Volume 1: Economic Foundations (Berkeley and Los Angeles:
University of California Press, 1967), 33-35.

519 Nasir Khusraw, Safarnama, trans. Yahya al-Khashshab (Cairo: al-Hay’a al-‘Amma 1i’1-Kitab, 1993),
118.

%80 Shams al-Din Muhammad al-Muqaddasi, Aksan al-tagdsim fi ma ‘rifat al-aqalim, ed. M.J. de Goeje
(Leiden: Brill, 1906), 199. On his life and approximate year of death, see A. Miquel, “al-Mukaddasi,” EI%.
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in-name) loans.>®! Finally, the new location of the judicial treasury was in close proximity to the
Mosque of ‘Amr b. al-‘As, which was where the chief gadi had his court in during this period.>82
This adjacency to the court would have facilitated record-keeping and the gadi’s supervision of
the umana’ charged with the property’s safekeeping.

How extensive was this centralization of orphans’ property during al-Hakim’s reign? Al-
Magqriz1’s version of the events in /tti ‘Gz al-hunafa implies that the control of this property was
total. According to him:

Al-Hakim ordered that nothing of the orphans’ property shall be entrusted to a trusted

person (‘adl) or a trustee (amin), but they shall rent a storeroom in Zuqaq al-Qanadil in

which the orphans’ property shall be placed. Then if they want to release any of the
orphans’ property, four people trusted by the gadr (min thigat al-qadi) must be present.

Then, each amin came and a stipend was released for each person in his care after the

qadi was consulted, and a document was written attesting to what property the amin had

received in the name of each person in his care.>®
It is unclear if this refers to a singular event or refers to a protocol that continued throughout al-
Hakim’s reign. Given that judicial reforms pertaining to the control of this property have been
seen to be limited in extent, it would not be surprising if the umana’ eventually regained some of
their independence. On the other hand, the umana’ in Cairo and Fustat do appear during the reign
of al-Hakim, at least, to continue to have been integrated into the state apparatus. For example,
the Hanafi gadi Tbn Abi al-°‘Awwam upon his appointment on the 20" of Sha‘ban 405/1015,

some sixteen years after the establishment of the miida ‘ in Zugaq al-Qanadil, was paraded

through the streets of Cairo with the professional witnesses and umana’ proceeding in front of

%81 On these loans offered by the judicial treasury in the early Mamluk period, see the next chapter of this
dissertation.

%82 Khusraw 118; Ibn al-Tuwayr, Nuzhat al-muglatayn fi akhbar al-dawlatayn, ed. Ayman Fu’ad al-
Sayyid (Stuttgart: Franz Steiner, 1992), 107.

583 Al-Magqrizi, Itti ‘az al-hunafa, 2/21.
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him. Every Saturday, he would present to al-Hakim an account of the judiciary, including what
the witnesses and umana’ had done.®® Further evidence that the umana’ continued to be treated
as employees of the Caliphate—rather than as agents of an independent judiciary—comes from

an interesting encounter between a Maliki fagth and a Fatimid vizier in the early 12" century.

Orphans’ Property at the End of the Fatimid Period: The fagih’s intervention

Beginning in the end of the 10" century, Sunni jurists became more confident in their
position in Egypt vis-a-vis the Fatimid Caliphate. Even before the establishment of four chief
judges, including two Sunni judges—a Malik1 and Shafi‘t—in 525/1130-1131, the civilian
viziers who came to dominate Fatimid politics began making certain grants to the Sunni
‘ulama’ 5% As part of this trend, the Maliki scholar Abii Bakr al-Turtiish (d. 520/1126) made a
request to the vizier al-Ma’miin al-Bata’ihi in 516/1122-1123 to allow the inheritances of Sunnis
to be divided according to Sunni law and that the umana’ al-hukm refrain from taking 2.5% of
the orphans’ property in their control. After discussing with al-Turttshi, the vizier agreed to his
request. No longer would the umana’ receive payment for their services directly from the
orphans’ estates. Instead, the vizier issued a decree that they would receive a monthly salary
directly from the mawarith al-hashriyya, i.e., the bureau which took ownership of property from
estates with no inheritors.%® In other words, the umana’ al-hukm at this time were paid directly

from the Fatimid administration for their services. Moreover, given that al-Turtishi travelled

*% 1bn Hajar, Raf" al-isr 73.

585 | ev, Saladin in Egypt (Leiden, Boston, and Kéln: Brill, 1999), 118.

%86 Al-Magqrizi, al-Mugaffa al-kabir, ed. Muhammad al-Ya‘lawi (Beirut: Dar al-Gharb al-Islami, 1991),
71409-416.
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from Alexandria, his place of residence, to Cairo to make his complaint about inheritances and
orphans’ property, it would appear that the umana’ had jurisdiction of orphans’ property not just
in Cairo but also in Alexandria. Did this system continue after the Fatimid Period? The next

chapter will address this question directly.

Conclusion

This chapter has charted the increasing control exerted by the judiciary over orphans’
property in the centuries prior to the Ayyiibid and Mamluk periods, with a focus on Egypt.
Evidence from two cities in Irag, Basra and Kufa, was also included due to its availability and
because this evidence showed that the process of centralizing control over orphans’ property in
the Abbasid period occurred through the combined efforts of caliphs and judges. In Egypt, as
well, it was seen that the centralization of orphans’ property in the state treasury (bayt al-mal)
occurred on the order of the Abbasid caliph al-Manstir. As judges and their assistants increased
their oversight of this property, accusations of mishandling this property appear more often in the
sources, a trend that continued into the Fatimid period. In the 9™ century, the judge al-‘Umari
establish a miida *, or judicial treasury, for orphans’ property and unclaimed property for the first
time, on his own initiative. | argued that this increase in the power of the judiciary over this
property is intimately related to the increasing independence of the judiciary and the emergence
of a standardized legal concept of Zajr outlined in the previous chapter.

Although the Fatimids introduced a new political and legal tradition to Egypt, judges
nevertheless continued to control orphans’ property directly. Eventually the caliph al-Hakim (or
his chief judge) set aside a specific location for the mida ‘ al-hukm in the heart of the busiest

market in Fustat. The ability of the umana’ to remove wealth from this judicial treasury was
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regulated and withdrawals were required to be documented and witnessed. The Fatimid reforms
appear to have been implemented through the cooperation of both caliphs and judges. Later, in
the period when caliphs no longer ruled independently, a major reform was instituted by the
Fatimid vizier al-Ma’miin al-Bata’ih1 upon the request of the Maliki jurist, al-Turttishi. The
umana’ al-hukm responsible for supervising orphans’ property received salaries from the state,
ending a period in which they charged 2.5% of an orphans’ estate in return for their services. In
the following two chapters, it will be seen that this pattern of cooperation between rulers and
jurists in the Fatimid period in establishing and maintaining legal institutions for managing
orphans’ property would continue into the early Mamluk period, although both the judges and
the umana’ had much more independence from the state. Moreover, as enormous sums began to
accumulate in the new mada “ al-hukm and in the hands of individual umana’, this cooperation
would soon turn into conflict as rulers attempted to appropriate this wealth in times of

emergency.
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Chapter Four
The Miida“ al-Hukm and Orphans’ Property in Cairo in the Ayyibid and
Mamlik Periods (1171-1517)

Introduction

Salah al-Din al-Ayyuibi’s establishment of a new Sunni dynasty in 567/1171 in place of
the previous Isma‘ili Fatimid caliphate was in many ways a gradual transition from one regime
to anther in which places, institutions, practices and rites associated with political power
remained in place. In fact, the Caliphate had been dominated by powerful, foreign military
generals since al-Mustansir (d. 487/1094) appealed to Badr al-Jamali for help governing the
country in 466/1073.%8” Many of these generals had been Sunni themselves, and the Muslim
population of Egypt had even been permitted access to four chief judges, including one Shafi‘l
and one Maliki, for a brief period in 525/1130.588 Even the removal of the Fatimid caliphate
came about not via revolution or military action. Rather, Salah al-Din simply failed to recognize
Caliph al-‘Adid’s (r. 555-567/1160-1171) son as caliph following the former’s death, instead
seeking and receiving legitimization of his rule over Egypt from the ‘Abbasid caliph in
Baghdad.%® Local resistance from supporters of the Fatimids, particularly the regiment of Black
soldiers that constituted the Fatimid’s main military force, was quickly and violently squashed by

Salah al-Din’s generals even before al-Adid’s demise.’®

%7 Lev, “The Fatimid caliphate (348-567/969-1171) and the Ayyiibids in Egypt (567-648/1171-1250),” in
The New Cambridge History of Islam, Volume 2: The Western Islamic World, Eleventh to Eighteenth
Centuries, ed. Maribel Fierro (Cambridge: Cambridge University Press, 2010), 206-208.

*% 1bid. 209; Saladin in Egypt (Leiden, Boston, and KolIn: Brill, 1999), 118; Al-Sayyid al-Baz al-*Urayni,
Al-Ayyibiyyin, ed. Mustafa Wajth Mustafa and Ayman Fu’ad Sayyid (Cairo: al-Dar al-Misriyya al-
Lubnaniyya, 2022), 51.

%89 |bid. 54.

%% |_ev, Saladin in Egypt, 81-84.
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Nevertheless, the fall of the Fatimid dynasty and the emergence of a new political regime
dominated by Salah al-Din, and, after his death, his sons, brothers and nephews, introduced
significant changes that would continue to mark political ideas, relationships between rulers and
the urban populace, and social institutions until the end of the Mamliik regime in 1517. Many of
these institutions — such as the madrasa and the khangah — emerged in the century prior to Salah
al-Din under Seljuk auspices in Iran. Salah al-Din’s former master, Nir al-Din al-Zank1 (r. 541-
569/1146-1174) had already introduced this style of organized legal and religious education in
Damascus by the time the Ayyiibids began building their own in Cairo and Damascus.*!
Although madrasas had, in fact, been built in Alexandria prior to the Ayytbids, Salah al-Din’s
arrival intensified this process: he built five in Cairo and Fustat, including the first in the capital
city.¥ Relying on awgaf, or endowments that, among other things, provided stipends in
exchange for educational and ritual duties, these institutions attracted Sunni scholars to
immigrate to urban centers like Cairo, Qiis in Upper Egypt, and Damascus and encouraged new
generations of students to seek education and appointments, thereby creating strong ties between
rulers and the elite urban populace.>®® Many of the graduates of the new religious colleges, the
madaris, would also seek and receive employment in the state bureaucracy as accountants,

scribes, and financial officers. The combination of an emboldened military class embracing

Y1 N. Elisséef, “Nir al-Din Mahmud b. Zanki,” Encyclopaedia of Islam, Second Edition.

%92 Michael Chamberlain, “The Crusader Era and the Ayyiibid Dynasty,” The Cambridge History of
Egypt, Volume I Islamic Egypt, 640-1517, ed. Carl F. Petry, 231-233.

%3 |ra Lapidus, Muslim Cities in the Later Middle Ages (Cambridge: Cambridge University Press, 1967),
Xiii-Xiv.

194



Sunnism, the emergence of new institutions of learning, and the close ties between urban
populace and rulers is often referred to as “the Sunni Revival.”>%

Another major shift introduced in Egypt and Syria during the 12" century, this time in
political and military power, was the reliance on Turkish military slaves as the main unit of
warfare. These military slaves were referred to as mamalik (sing.: mamliik), and they would
come in the following centuries to occupy positions in the administration and state, eventually
becoming sultans of Egypt and Syria. Whereas military slaves had been employed widely by
Muslim rulers since the 9" century, the institution had played a peripheral role in Egypt and
Syria up until the establishment of the Ayytibid state. Many of the elite officers and soldiers of
the Ayytbids came from the ranks of Turkish mamalik, although the Ayyubid armies would
remain multi-ethnic, including large numbers of Kurdish officers and soldiers, until the end of
their dynasty.>®® Reliance on mamlitks was intensified by Sultan al-Salih Ayyiib (603 — 647/1206
or 1207 — 1249), who ruled both Egypt and, for a time, Damascus. He established a barracks for
his new troops on the Rawda island across from Fustat; from its waterside location, the elite

corps trained at the barrack’s took the name Bahriyya.>® Its members would play a key role in

%% The term “Sunni Revival” is in many ways a misnomer due to the fact that the changes in Islamicate
societies the witnessed starting in the fifth/eleventh century were unprecedented. Examples of these
innovations include the madrasa and the khangah but also the emergence of a shared cultural and
educational milieu between bureaucrats and religious scholars. See Daphna Ephrat, A Learned Society in
a Period of Transition: The Sunni ‘Ulama’ of Eleventh-Century Baghdad (Albany: State University of
New York Press, 2000). See also the groundbreaking studies by Gary Leiser, “The Restoration of
Sunnism in Egypt: Madrasas and Mudarrisun 495-657/1101-1249,” PhD diss., (University of
Pennsylvania, 1976) and “The Madrasa and the Islamization of the Middle East The Case of Egypt,”
Journal of the American Research Center in Egypt 22 (1985), 29-47.

% Robert Irwin, The Middle East in the Middle Ages: The Early Mamluk Sultanate, 1250-1382
(Beckenham: Croom Helm Ltd., 1986), 12.

%% R. Stephen Humphreys, From Saladin to the Mongols: The Ayyubids of Damascus, 1193-1260
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the establishment of the state that has come to be known in modern scholarship as the Mamlik
Sultanate or Empire. During the period of this latter sultanate, the mamalik would continue not
only to be the main fighting force but also dominate politics.

During the so-called “Mamluk Period” (1250-1517), rituals and places established by the
Ayyiibids continued to be held in reverence. One of these was the ghashiya, or saddle cover,
which was carried in front of the sultan during state processions as a symbol of his sovereignty
throughout the entire period.>®” The Madrasa and Mausoleum of al-Salih Ayyiib was a
particularly significant site and highlights the continuity between Fatimid, Ayyubid and Mamluk
periods in Cairo. Following the fall of the Fatimid Caliph, many of the sites of royal buildings in
the capital were transformed into residences, madrasas and other religious buildings.® Al-Salih
Ayyiib continued this trend when he demolished part of the Fatimid Eastern Palace in 639/1242
and began constructing a madrasa that would host classes, for the first time in Egypt, for all four
Sunni madhhabs.*® Following his death, al-Salih’s wife, Shajar al-Durr (r. 648/1250) — the first
sultana whose rule marks the definitive beginning of the Mamlik period—constructed a
mausoleum for her late husband attached to the madrasa; this combination of a madrasa with a

mausoleum was also unprecedented in Egypt but would soon be imitated by later Mamliik

Studia Islamica no. 45 (1977), 67-99, 94; “al-Malik al-Salih Nadjm al-Din Ayytb,” Encylopaedia of
Islam, Second Edition.

%97 .M. Holt, “The Position and Power of the Mamliik Sultan,” Bulletin of the School of Oriental and
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sultans.®® Under the second Mamliik sultan, ‘Izz al-Din Aybak (r. 648-655/1250-1257), this
madrasa-mausoleum complex was chosen as the site for the mazalim court, where individuals
could petition the sultan’s representative for justice.®®* Aybak also instituted a practice that
bound each new Mamliik emir with the memory of al-Salih; after receiving a commission from
the Sultan in the citadel, the freshly-minted emir would proceed through from the citadel through
Cairo, which was specially illuminated for the occasion, to the tomb where he swore an oath in
the presence of al-Salih’s body, following which a banquet was served. After the death of
Qalawiin (r. 678-689/1279-1290), who had built a similar mausoleum-madrasa across the street
from that of al-Salih, this formal ceremony of investiture was moved to Qalawiin’s tomb.%%
This did not, however, mark an end to the prominence of this complex in the Mamlik
period as it continued to be used as a site of public justice where the state and public interacted.
It functioned, throughout the Mamliik period, as a kind of supreme court in which the four chief
qadis of each madhhab held court and deliberated on high-profile cases. Its position in the heart
of the city, moreover, as well as its significance as the main courthouse in Cairo, seems to have

made it an ideal place for public audiences. For example, when rioters complained in 1481 about

Qaytbay’s new exchange rate policy, the sultan ordered a discussion of the policy in the madrasa

800 |hid. 4/492. On Shajar al-Durr’s reign, see L. Ammann, “Shadjar al-Durr,” Encyclopaedia of Islam,

Second Edition. On her reign as the definitive mark of the end of Ayyubid rule in Egypt, see Humphreys,
From Saladin to the Mongols, 304.

801 Al-Magqrizi, al-Khizat, 4/486. On Aybak’s rule, see Amalia Levanoni, “Aybak, al-Mu‘izz ‘Izz al-Din,”
Encyclopaedia of Islam, THREE.

%92 It would appear that this ceremony ended altogether in the second period of the Mamluk Sultanate, the

Circassian period. See al-Magqrizi, al-Khitat, 4/521-522. On the Circassian period, see Carl F. Petry,
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where deliberations were likely attended or witnessed by non-elites.®®® Even following the
conquest of Egypt by the Ottomans in 1517, the sacred nature of the place as a hall of justice was
immediately recognized by the invaders. Initially, Selim appointed a single gadr, who was called
qadr al-‘arab (Judge of the Arabs); he was given complete jurisdiction over all legal matters and
held court in the Salihiyya Madrasa.®®* Even after Selim reinstated the four gadis of Egypt—
whom he had captured following his decisive victory of the Mamliiks in Syria—the new
Ottoman gadr continued to hold court in in the Salihiyya and hear public petitions.5% In sum, this
complex symbolized both the legitimacy of the early Mamliiks as inheritors of al-Salih’s legacy
and their commitment to the rule of law as determined by the four Sunni madhhabs. Other
places, such as the citadel or the Sa‘id al-Su‘ada’ khangah, both constructed by Salah al-Din and
both sites of complex rites and symbols of legitimate rule, similarly indicated the Mamliiks’
commitment to the rites, sites and royal practices established by the Ayyiibids.®%®

Due to the continued reverence and commemoration of Ayytbid sultans, places and
practices during the Mamlik period, scholars have long argued that the Mamlik state was

intimately connected to their Ayytbid predecessors. In Holt’s words, “The Mamlik sultan was in

an obvious sense the successor to the Ayyiibid rulers of Egypt and Syria.”%’ Similarly, David

%3 On this, see Amina EIBendary, Crowds and Sultans: Urban Protest in Late Medieval Egypt and Syria
(Cairo and New York: The American University in Cairo Press, 2015), 28-29.
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Ayalon, the doyen of Mamlukology, noted that the author of the classic work on Mamlik
chancellery practice, al-Qalgashandi, wrote: “The Ayytbid reign, which is the origin of the
Mamliik reign.”®% Baybars | (r. 658-676/1260-1277), often considered the founder of the
Mamliik state due to the impact of his long reign and the success of his reforms, consciously
drew on Ayyiibid precedents, and his official biographer Ibn ‘Abd al-Zahir portrayed him as a
restorer of Ayyiibid state practices following the chaos of the coup against the last Ayytibid
sultan, the war with the al-Nasir Yasuf of Damascus, and the invasion and defeat of the
Mongols.5%

There are three specific types of continuity between the Ayyiibids and Mamliks relevant
to the topic at hand, namely the history of the mida * a/-hukm and the care of orphans’ wealth in
the Ayytbid and Mamlik periods. First, the prominence given to Shafi‘1 judges under Salah al-
Din was preserved even after Baybars created a system of four chief judges—one from each
school—in 663/1265. Specifically, the Shafi‘Ts continued to control the judicial treasury (mida ‘
al-hukm) and orphans’ property, a prerogative that, as will be shown in this chapter, did not go
unchallenged.?!° Second, the geographical extent of the Mamliik Sultanate was almost identical
to the empire established by Salah al-Din, with Cairo at the center and Greater Syria as an

integral, if less politically important, province. Cairo continued to be distinguished, as it had

%8 David Ayalon, “Aspects of the Mamluk Phenomenon,” Der Islam, vol. 54, no. 1 (1977), 32.
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under the Fatimids, by an elaborate, hierarchical and highly sophisticated bureaucracy,
something that was never imported or replicated in either the Ayyiibid or Mamliik periods in
Syria.5!* It will be seen in this chapter and the next that this is also the case with the care of
orphans’ wealth: whereas a centralized judicial treasury had a long history in Egypt prior to the
Mamluks, practices of investing, preserving and distributing orphans’ wealth do not seem to
have been so formalized in Syria. Finally, the Ayytibids legitimized their rule, as indicated
earlier, via symbolic and material support for Sunnism and the rule of shar ‘T law. As shown in
Chapters One and Two, care for orphans, and their wealth, was a universalized aspect of figh and
a sign of legitimate rule in Islamic law. The Ayyubids, themselves following the precedent of the
Niir al-Din Zangi, built schools for orphans in Syria and, for the first time, in Egypt.®'? This
phenomenon was not limited to sultans; the eminent epistolographer and bureaucrat, al-Qadr al-
Fadil also established orphan schools.?'? Schools for orphans, often paired with a public fountain
(sabil) were established by a number of elites throughout the Mamlik Period. Adam Sabra has
identified 52 distinct schools for orphans established during this period.®** Since these schools
are not directly related to the topic at hand (orphans’ wealth) and likely provided for poor
orphans, they will not be studied in this chapter. However, their proliferation during the period is
an important indication of the seriousness with which care for orphans, monied or not, was taken

in the Mamliik period.
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The Ayyubids ruled but a short time in Egypt and Syria (eighty-six years) compared to
the Fatimids or Mamliiks. Nevertheless, they played a fundamental role in transitioning between
the former to the latter regime. Due to their short rule, however, | will only make a few points
about the care of orphans’ property during the Ayytibid period. As seen in the previous chapter, a
central judicial treasury already existed in the Fatimid period in Zuqaq al-Qanadil, as did a group
of professional trustees (umana’). There is no evidence that | have found that indicates that the
Ayyitibids modified or changed any of this. In the case of the judicial personnel, it is likely that
the functioning of umana’ was too trifling to catch the attention of the Ayyiibid sultans.®*> As for
the mida ‘ located in Zuqaq al-Qanadil, it is possible that its location was lost or permanently
damaged during the great fire started in Fustat by the Fatimid vizier, Shawar, in his futile attempt
to stop an invasion of Crusaders in Safar 565/November 1168.51¢

Should this hypothesis be true, it in no way implies that care for orphans’ property or the
day-to-day functioning of the umana’ vanished. The legal institution of supervising orphans’
wealth, as was seen in the previous two chapters, did not rely on a particular building or location.
By the Ayyibid period, judicial supervision of orphans’ wealth was a long-established practice
and a legal norm. Much like the madrasa or the judge’s court (majlis al-zukm), the critical factor
in the standardization of this legal practice was a combination of the universalization of a legal

discourse granting this power to judges and their auxiliaries (see Ch. 2) and the historical

815 As Lev writes, “the purge (of judges appointed by the Fatimids) was carried out with leniency” (Lev,
Saladin in Egypt, 86). It is entirely possible, therefore, that some of the umana’, particularly in the
provinces, continued their work without interruption.
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facticity of the judiciary’s involvement in the supervision, distribution and investment of
orphans’ property (see Ch. 3).%%

Indeed, we have textual evidence that the judiciary continued to control orphans’ wealth
after 1168. According to al-Magqrizi, Salah al-Din borrowed 30,000 dinars from the orphans’
fund to bankroll his unsuccessful attempt to defend Acre in 587/1191 against the Franks during
the Third Crusade.®*® Most of this sum was never returned.®*® Even the absence of this large sum,
however, appears not to have bankrupted the fund, for a similar request was made by Salah al-
Din’s son al-Malik al-*Aziz in 591/1194. The Shafi‘1 Chief Judge of the time, Zayn al-Din ‘Al
b. Yusuf (d. 622/1225) agreed to loan al-‘Aziz 14,000 dinars—apparently the entire sum of cash
belonging to orphans under his control at the time.5?° To guarantee the loan, al-*Aziz signed his
name in the presence of witnesses and instructed the state treasury (bayt al-mal) to repay the
amount to Zayn al-Din ‘All. It is worth noting that al-Maqrizi does not mention in regards to

either of these two loans the term mida ‘ nor does he refer to a specific location where orphans’

property was kept. This may reflect the fact that al-Maqrizi, or his source, did not know where
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Cairo: A Social History of Islamic Education (Princeton: Princeton University Press, 1992), 16-23. On
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819 Al-Magqrizi, al-Sulitk, 1/235. Salah al-Din’s financial troubles and draining of the Egyptian treasury’s
hard currency as a result of the constant warfare of the period is well-known. See, for example, Andrew S.
Ehrenkreutz, “The Crisis of Dinar in the Egypt of Saladin,” Journal of the American Oriental Society 76,
no. 3 (1956), 178-184.

620 On Zayn al-Din “Ali, see al-Safadi, 22/209. For more on the political context in which this loan was
made, see Gerald Hawting, “Al-Afdal the Son of Saladin and His Reputation,” Journal of the Royal
Asiatic Society, Third Series 36, no. 1 & 2 (2016), 19-32. See esp. pp. 30-32, where these loans are briefly
discussed.
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the property was kept at the time. In any case, these two loans confirm both that (1) the judiciary
continued to control orphans’ property—including large amounts of cash—and (2) that this

control was in the hands of the Shafi‘is in the Ayyiibid period.

The Miida“ and Orphans Property in Cairo during the Mamluk Period (1250-1517)

The remainder of this dissertation provides an analysis of the preservation of orphans’
property and the legal institutions and officials involved in supervising, distributing and
investing orphans’ property. The evidence is presented according to three geographical regions
of the Mamluk Sultanate: (1) Cairo, (2) Upper Egypt, and (3) the Syrian Provinces. This chapter
focuses on Cairo, with the provincial regions of Upper Egypt and Syria discussed separately in
the subsequent chapter. These regions were selected on the availability of source material. For
Cairo, the material is so plentiful and rich that it is possible to establish a long-term pattern in the
growth and eventual decline of the capital’s mada ‘. Upper Egypt is included in a separate chapter
due to the existence of a unique history of the region, al-Udfuwt’s al-Tali “ al-sa ‘id al-jami
asma’ nujaba’ al-sa ‘id, from which it is clear that supervision of orphans’ funds varied
significantly from the situation in Cairo. Chronicles for Damascus, like Cairo, are also
abundantly available and again permit us to draw comparisons with the situation in Cairo.

Before turning to the analysis of the mida “ al-hukm in Cairo, a word of caution must be
said about periodization. As noted earlier in this chapter, the Ayyiibid period in many ways
created the political, social and cultural conditions of the Mamlik period, and sultans and
scholars of the time also saw themselves as intimately linked to their Ayyabid predecessors. In
his famous chronicle Kitab al-suliik fi ma ‘rifat al-muliik, al-Maqrizi also stitches his annalistic

narrative of the two periods together seamlessly; for him, as for al-Qalqashandi, they formed a
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single period following the fall of the Fatimid Caliphate. In fact, despite the long use of the term
“Mamlik Period” to refer to the history of Egypt and Syria between 1250 and 1517, recent
scholarship as proved definitively that such a term is a modern invention, if not a misleading
misnomer. Koby Yosef, for example, has shown that “Mamluk authors almost always refer to the
political regime that ruled Egypt, Syria and adjacent areas for two-and-a-half centuries...as ‘the
state of the Turks’ (dawlat al-atrak/dawlat al-turk/al-dawlah al-turkiyah.”®?* Whereas a previous
generation of scholars, beginning with David Ayalon, considered slave-status (i.e., being a
mamliik) as a requirement for entrance into the ruling elite, Yosef has pointed out that sultans
and elite emirs of the period were neither proud of their slave-status nor does it appear to have
been an effective requirement until the 15" century. Rather, political elites held pride in their
ethnic status as Turks (and, later, Circassians) and attempted to exclude people of other ethnic
origins from prestigious higher military and political positions.5?2

Jo Van Steenbergen has argued that a consequence of this traditional view of the Mamluk
Sultanate is that the majority of the so-called Mamlik Period was characterized by decline in the
political and social order.5?® By default, it would seem, most of the period becomes a deviation
from a supposed norm. After all, sultans down until the 15 century were more often than not
members of a dynasty and not of slave origin. The troubles of the 14™ century, particularly the

Black Death in the mid-century, weakened this supposed ideal regime established by the battle-

821 K oby Yosef, “The Term Mamlitk and Slave Status in the Mamluk Sultanate,” Al-Qantara 34, no. 1
(2013), 7-34, 8; “Dawlat al-Atrak or Dawlat al-Mamalik? Ethnic Origin or Slave Origin as the Defining
Characteristic of the Ruling Elite in the Mamluk Sultanate,” Jerusalem Studies in Arabic and Islam 39
(2017), 387-410.

822 yosef, “The Term Mamlitk and Slave Status in the Mamluk Sultanate,” 13-14, 26-27.
623 Jo Van Steenbergen, Patrick Wing, and Kristof D’hulster, “The Mamlukization of the Mamluk

Sultanate? State Formation and the History of Fifteenth Century Egypt and Syria: Part | — Old Problems
and New Trends,” History Compass 14, no. 11 (2016), 549.
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hardened Mamluks that effaced the Frankish presence from the Levant and bested the Mongols
at Ain Jalut. In Amalia Levanoni’s estimation, this decline was even earlier than the Black
Death, tracing the “point of no return” all the way to the reign of al-Nasir, whose lavish
spending, permissiveness in advancing young and underqualified—but loyal—mamliks to high
positions, and tolerance of “professional and moral laxity in the Mamluk army” dissolved the old
ways established by Baybars and Qalawiin.%?* If decline set in so early into the period, it would
appear that the traditional conception of the “Mamliik Period” is a failed paradigm.

In an attempt to develop an alternative paradigm, Van Steenbergen, Patrick Wing and
Kristof D’hulster suggest that the 15™ century can be viewed as period which witnessed the
appearance of a new political formation: a highly bureaucratized, centralized state in which
members of the sultan’s entourage—mamliiks, in particular—had a stake in the resources of the
state.®? This shift away from the dynastic principle that characterized much of the earlier period
constituted a process of “Mamlukization”—the creation of a state that placed power previously
monopolized by the dynasty into the hands of rank-and-file mamliks as well as civilian clients.
However, this was not a linear process—centralizing and decentralizing forces were continually

present, and so research into the emergence of new social forces and changes in economic power

624 Amalia Levanoni, A Turning Point in Mamluk History: The Third Reign of al-Nasir Mukammad Ibn
Qalawun (1310-1341), Islamic History and Civilization, Studies and Texts (Leiden: Brill, 1995), 3, 31,
98-99.

825 Jo Van Steenbergen, Patrick Wing, and Kristof D’hulster, “The Mamlukization of the Mamluk
Sultanate? State Formation and the History of Fifteenth Century Egypt and Syria: Part | — Old Problems
and New Trends,” 549-559; “The Mamlukization of the Mamluk Sultanate? State Formation and the
History of Fifteenth Century Egypt and Syria: Part II—Comparative Solutions and a New Research
Agenda,” History Compass 14, no. 11 (2016), 560-569.
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are not required to follow either a paradigm of decline or trace a course of inevitable
centralization.52

This shift away from an essentialist view of the Mamluk period to a more dynamic
understanding of the nature of state and society is promising for my study of the development
and emergence of legal practices and institutions dealing with orphans’ property. There is no
reason, once the Mamlik paradigm is discarded, to limit a historical study to the years 1250-
1517. This is particularly true once one recognizes, as the above authors do, that “the Sultanate’s
key institutions and sites of power and its main resources and value systems had their origins in
the late 12th century, and they continued into and beyond the 15th century.”®?” Similarly, we can
note here that the mythical, legal, political and economic significance of orphans and their
property was established, as has been seen in previous chapters, well before the Mamliik
Sultanate. The objective of the remainder of this chapter, then, is not to identify an essential type
of “Mamlik” legal institution or legal practice but rather to continue to understand how
previously existing legal practices, discourses and attitudes towards orphans and their property
underwent change and adaptation in a period characterized by a centralizing state, economic ups

and downs, and the proliferation of new, private interests and factions.%28

826 A recent work that takes such an approach to society and politics in the 15th century Amina
Elbendary’s recent study of protest movements. See Elbendary, Crowds and Sultans: Urban Protest in
Late Medieval Egypt and Syria (Cairo and New York: The American University in Cairo Press, 2015).
Like Van Steenbergen, Wing and D’hulster, Elbendary avoids the decline paradigm—while nevertheless
recognizing the undeniable signs of economic woes of the day.

827 \/an Steenbergen, Wing, and D’hulster, “The Mamlukization of the Mamluk Sultanate? State
Formation and the History of Fifteenth Century Egypt and Syria: Part I1,” 564.

628 These new forces, though present in previous periods, have been shown by recent scholars to have
increased markedly in the 15" century. See Sabra, ‘The Rise of a New Class? Land Tenure in Fifteenth-
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The Sources for Cairo

The sources for Cairo during this period are so rich that a diligent researcher cannot
aspire to cover every single source. | have chosen here therefore to focus on two sets of sources:
(1) major historical texts from the period and (2) legal and administrative works. In the first set
of texts, | have chosen to focus on the works of the following authors in particular: Taqt al-Din
Ahmad b. ‘Alf al-Maqrizi (766/1364-845/1442), Shihab al-Din Ahmad Ibn al-Hajar al-*Asqalant
(773-852/1372-1449), Jamal al-Din Yusuf b. Taghribirdi (d. 874/1470), Shams al-Din
Muhammad al-Sakhawt (830-902/1427-1497), and Zayn al-Din Muhammad Ibn Iyas (852-
930/1448-1524).%%° Few medieval Muslim authors have enjoyed as much attention by modern
scholars as al-Maqrizi, an Egyptian historian and polymath who produced an immense collection
of writings, including works of chronology, topography, economic history and prosopography.5%
Due to his popularity and influence on historians both medieval and modern, he has been
referred to as the “dean of all previous historians” and “the Sheikh” of fifteenth-century Arab
historians.®*! Three works of his are particularly useful for the study of orphans’ property in
Mamluk Egypt. First, al-Suliik li-ma ‘rifat duwal al-mulitk—his annalistic chronicle of the
Ayyubid and Mamluk periods up to Shawwal of 844/1441—provides critical information, among

other things, on the Shafi‘is’ control of the mida * al-hukm, the attempts of emirs and sultans to

Century Egypt: A Review Article’, Mamliik Studies Review 8, no. 2 (2004), 203-10; Miura, “Urban
Society in Damascus,” 188.

829 For a brief summary of the lives and major works of these authors, see the following articles in the
Encylopaedia of Islam, Second Edition: W.M. Brinner, “Ibn Iyas”; C.F. Petry, “al-Sakhawi”; W. Popper,
“Abu’l-Mahasin Djamal al-Diamal al-Din Yusuf b. Taghribirdi”’; F. Rosenthal, “al-Makriz1.”

6% Nasser Rabbat, “Who Was al-Maqrizi? A Biographical Sketch,” Mamluk Studies Review 7, no. 2
(2003), 1-19.

831 Muhammad Mustafa Ziyada, Dirdasat ‘an al-magqrizt, ed. Muhammad Mustafa Ziyada (Cairo: al-Hay’a
al-Misriyya al-‘Amma 1i’1-Kitab, 1971), 6, 8.
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borrow or confiscate orphans’ property, and the Hanafis’ struggle to receive permission to
establish a mida * of their own. Second, his topographical history of Egypt, al-Mawa ‘iz wa 'I-

i ‘tibar bi-dhikr al-khirar wa’l-athar, includes both a sketch of Egypt’s geography and a detailed
historical survey of Cairo, which reveals an intense attachment to his city but also reads in many
places as a lament of—in his opinion—its past glory.®®? This text is invaluable for this study as it
allows us to locate the mida ‘ in Cairo during this period. Finally, his massive biographical
dictionary, al-Mugqaffa al-kabir, is an important resource on the lives of many of the key
scholars, emirs and sultans of the period.

Ibn Hajar, a student of al-Maqrizi, is most famous today for his extensive commentary on
the Hadith collection of al-Bukhari, Fath al-bari bi-sahih al-bukhart. In addition to his
scholarship, he was also a successful spice trader, professor and served as the Chief Shafi‘t judge
on several occasions in Cairo for a combined total of around twenty-one years.®*® Three
historical works of his are used in this chapter: (1) Raf* al-isr ‘an qudat misr, a history of judges
in Egypt, (2) al-Durar al-kamina fi a ‘yan al-mi’a al-thamina, a biographical history of
prominent individuals who died in the 8"/14" century, and (3) Inba’ al-ghumr bi-abna’ al- ‘umr,
an annalistic history of events between the year of his birth in 773/1372 down to 850/1446. Due
to Ibn Hajar’s precision as a scholar, his relationship to the court in Cairo, and his practical
knowledge of the day-to-day working of the judiciary of his day, his historiographical works are
rich sources for this chapter.

Ibn Taghribirdi, a student of Ibn Hajar, was the son of a powerful emir who served both

Sultan Barqiiq and al-Nasir Faraj, acting as a close advisor and commander of the Egyptian

632 Rabbat, “Khitat,” Encylopaedia of Islam, THREE.

833 Tbn Taghribirdi, al-Manhal al-safi wa 'l-mustawfi ba ‘d al-wafi, ed. Muhammad Muhammad Amin
(Cairo: al-Hay’a al-Misriyya al-‘ Amma 1i’1-Kitab, 1984), 2/17-36; Rosenthal, “Ibn Hadjar al-‘Askalani.”
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armies for the latter. Orphaned at a young age, Ibn Taghribirdi was raised by his sister, who was
married to two chief judges, including the Shafi‘1 Jalal al-Din ‘Abd al-Rahman al-Bulqin, who
was a member of a family of prominent judges and scholars in Cairo.®** Like many scholars of
his day, Ibn Taghribirdi was interested in a surprising variety of subjects: music, languages,
military exercises and history. As an eyewitness of many critical events of his day, two of his
historical works are particularly important here: (1) al-Nujiam al-zahira fi mulik misr wa’l-
qahira, a history of Egypt from 20/641 to 872/1467 and (2) Hawadith al-duhir fi mada al-ayam
wa’l-shuhir, which is a continuation of al-Maqrizi’s chronicle, al-Suliik, picking up in the year
845/1441 and continuing to Muharram 874/1469. Due to his intimate knowledge the royal court
and his close connections with major scholars and judges of his time, these historical works
supply important information about the state of the judicial system of his day.®%

Al-Sakhawi was an Egyptian scholar of hadith and an admiring student of Ibn Hajar.®%®
Like his teacher, he also wrote a centennial biographical history, focusing on the 9/15" century:
al-Daw’ al-lami‘ fi a ‘yan al-garn al-tasi ‘. This massive history (the printed edition runs to
twelve volumes) is valuable not only as a kind of continuation of Ibn Hajar’s prosopographical
work but also due to the information it gives us on individuals who worked as umana’,
information that is otherwise hard to come by.

Ibn Iyas came from a long line of Mamliik emirs and soldiers—his great-grandfather al-

‘Umari al-NasirT al-Khazindar (d. 771/1370) served Sultan Hasan and Sultan al-Ashraf Sha‘ban,

834 Popper, “Abu’l-Mahasin Djamil al-Din Yisuf b. Taghribirdi.”

835 A third major historical work, a biographical dictionary entitled al-Manhal al-safi wa I-mustawfi ba ‘d
al-wafi is only referred to occasionally in this chapter.

8% His respect and adoration for Ibn Hajar can be seen most clearly in the long biography al-Sakhawi

wrote for his teacher, al-Jawahir wa’l-durar fi tarjamat shaykh al-islam ibn al-hajar, ed. Ibrahim Bajis
‘Abd al-Majid (Beirut: Dar Ibn al-Hazim, 1999).
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and his father served as a free-born soldier but retained links with many prominent emirs during
the late 15" century.®®” As an eyewitness to many of the events at the end of the Mamliik period,
Ibn lyas is a vital resource for the twilight of the Sultanate. His chronicle, Bada’i* al-zuhir fi
waqga’i “ al-duhur is a long history of Egypt, beginning in the Pharaonic era down to the year
928/1522, i.e., after the Ottoman conquest. This text is used here as the primary source for
information about orphans’ property during the late 15" and early 16" centuries.

As for the legal and administrative texts, while these texts are written with the
prescriptive intention of showing a normative way of doing something, they are also useful
insofar as they help reveal how the judicial administration of orphans’ property was supposed to
work and, at times, address specific titles and offices that are mentioned by the historians only in
passing. There are three authors who concern us here: Taqt al-Din ‘Ali b. ‘Abd al-Kaff al-Subki
(683-756/1284-1355), Taj al-Din ‘Abd al-Wahhab b. ‘Al al-Subki (727-771/1327-1370 ) and
Shihab al-Din Ahmad b. ‘Al al-Qalgashandi (756-821/1355-1418).

Taqt al-Din al-Subki was a Shafi‘T legal scholar, professor of kadith, a prolific author of
works ranging from figh to poetry, and a Chief Judge in Damascus. He lived in both Damascus
and in Cairo, where he passed away.®® While several of his works have been published, the one
that concerns us in this chapter is his collection of legal opinions (Fatawa al-subki) because it
includes a rare description of the functioning of the miida ‘ in Cairo and the diwan al-aytam in

Damascus.

837 Brinner, “Ibn Iyas.”

628 Shihab al-Din ‘Abd al-Hayy Ibn al-‘Imad, Shadharat al-dhahab fi akhbar man dhahab, ed. ‘Abd al-
Qadir al-Arna’iit and Mahmid al-Arna’tit (Beirut: Dar Ibn Kathir, 1986) 8/308-310; Taj al-Din ‘Abd al-
Wahhab al-Subki, Tabaqgat al-shafi ‘iyya al-kubra, ed. ‘Abd al-Fattah Muhammad al-Hiluw and Mahmad
Muhammad al-Tanahi (Cairo: Isa al-Babi al-Halabi, 1964-1976), 10/139-239; C.E. Bosworth and J.
Schacht, “al-Subki,” Encyclopaedia of Islam, Second Edition.
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Taj al-Din al-Subki, the son of the aforementioned Taqt al-Din, assumed his father’s
position as Chief Judge in Damascus following the former’s death, yet he was also active in
Cairo, where he was a student for some time.5*° While his most famous work is his massive
biographical dictionary of Shafi‘1 scholars, Tabagat al-shafi ‘iyyva al-kubra, only occasional
reference will be made to that work here. More valuable information for the topic at hand can be
found in his treatise on professions, trades and officials of his day, Mu ‘id al-ni ‘am wa-mubid al-
nigam, which includes a short description of the work expected of the umana.

The final author in this group, al-Qalqashandi, spent his professional life as a secretary
and scribe in the royal chancery (diwan al-insha’) in Cairo.®*® A Shafi‘1 jurist, he produced
works on figh, adab, and ansab (genealogies), yet his most famous and invaluable composition
for historians of the Mamliik Period is his encyclopedic secretarial manual that not only serves as
a comprehensive practical guide for a scribe of the period (down to the types of ink, bits and
spacing appropriate for various documents), but is also a vital source for copies of complete
official documents. For this study, the value of this text is its programmatic description of the

prerogatives and responsibilities of the various judicial offices during his time.

A New Miada‘ and the Centralization of Control over Testamentary Guardians (Awsiya’)

As has been seen above, the supervision and care for orphans’ property in the Ayyiibid
period was placed in the hands of the Shafi‘T Chief Judge. Baybars I, who was the first Mamluk
Sultan to enjoy enough time and stability as sultan to enact any meaningful reforms, confirmed

the Shafi‘t judge’s control of orphans in 663/1265 when he decided to appoint a chief judge from

%39 1bn al-‘Imad, 8/378-380; Ibn Taghribirdi, al-Manhal al-safi, 1/408-414; Bosworth and Schacht, “al-
Subki.”

%40 1bn al-‘Tmad, 9/218-219; Bosworth, “al-Kalkashandi,” Encyclopaedia of Islam, Second Edition.
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each of the four Sunni schools of law.%*! The Shafi‘is would retain for the remainder of the
Mamluk Period the exclusive privilege of controlling and investing orphans property as well as
jurisdiction over issues concerning the public treasury (bayt al-marf).84? This is a well-known
development in the history of Islamic law as it created a working legal system in which all four
of the Sunni legal schools had equal validity; individuals throughout the Mamluk period had
freedom to choose which madhhab to petition, allowing for a kind of flexibility and choice
unknown to many legal cultures.543

Yet, Baybars did not just confirm a previously existing prerogative of the Shafi‘t Chief
Judge. In the year previous to his appointment of four chief judges, he instituted a change that
increased the Shafi‘Ts involvement in the supervision of orphans’ wealth dramatically. In Rajab
662/1264 while hearing petitions at the royal court of justice (Dar al-‘Adl), a soldier
accompanying an orphan approached him. The soldier claimed that he was the testamentary
guardian of the orphan (wasi/) and complained to the sultan about his ward’s financial situation.
This prompted the sultan to turn to the Chief Qadi of time, Taj al-Din ‘Abd al-Wahhab Ibn Bint

al-A‘azz, and state:

841 Amalia Levanoni, “The Mamluks in Egypt and Syria: the Turkish Mamliik sultanate (648-784/1250-
1382) and the Circassian Mamliik sultanate (784-923/1382-1517),” in The New Cambridge History of
Islam, Volume Two: The Western Islamic World Eleventh to Eighteenth Centuries, ed. Maribel Fierro
(Cambridge: Cambridge University Press, 2010), 241.

%2 Ibn ‘Abd al-Zahir, al-Rawd al-zahir fi sirat al-malik al-zahir, ed. ‘Abd al-*Aziz Khuwaytir (Riyad:
1976), 182. Al-Magqrizi, al-Suliik, 2/28.

843 Several studies have been written on the reasons and consequences of Baybars’ empowerment of four
chief judges. See Rapoport, “Legal Diversity in the Age of Taqlid,”; Joseph Escovitz, “The Establishment
of four Chief Judgeships in the Mamluk Empire,” Journal of the American Oriental Society, 102 (1982),
529-531; Jargen Nielsen, “Sultan al-Zahir Baybars and the Appointment of four chief Qdadis, 663/1265,”
Studia Islamica, 60 (1984), 167-76; Sherman Jackson, “The Primacy of Domestic Politics: Ibn Bint al-
A‘azz and the Establishment of the Four Chief Judgeships in Mamluk Egypt,” Journal of the American
Oriental Society, 115 (1995), 52-65).
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When one of the soldiers die, his comrades (khushdashiyyatuh) seize his property, and
the orphan is made to serve as one of the awshagiyya.®** Then, if the orphan dies, the
guardian takes his property, or if the orphan grows up, he finds nothing nor does he have
proof of his property. Or, if the guardian dies, the orphan’s property is considered part of
the property of the guardian. It is our opinion that none of these guardians should be
independently responsible for a testament (wasiyya). Rather, let the supervision of the
law be absolute (la-yakun nazar al-shar ‘ shamilan), so that orphans’ property will be
accounted for, and the trustees of the court (umana’ al-hukm) will audit what is spent.”®
Baybars then ordered the army to follow these instructions. Apparently, this arrangement
continued into the 15" century, for al-Maqrizi writes, “This situation continued to exist.”%*® The
consequences of this must have been great. By ordering the army to follow the rule of law (al-
shar ) and ordering them to submit to the investigations of the umanda’, Baybars integrated the
wealth acquired by soldiers into the existing legal system in Egypt. This order, moreover, does
not seem to have been limited to Egypt, but may have included the provinces as well.
Nevertheless, at this point the property of orphaned soldiers remained in the hands of the
military—Baybars’ order only instructed that this property be jointly supervised by the trustees.
Soon, however, even this wealth would be placed directly in the hands of the judiciary.
This occurred after the next major development in the supervision and care of orphans’
property—the founding of at least one new miida —in the tumultuous period following al-Nasir

Muhammad b. Qalawiin’s first of three reigns as sultan (693-694/1293-1294). Still a young boy,

al-Nasir had no real power and his reign was dominated by powerful emirs representing

%4 The awshagiyya (s. awshaqt and also written in the Arabic sources of the period as awjaqi) were
responsible for training and exercising horses. See al-Qalgashandi, Sub’ al-a ‘sha fi kitabat al-insha
(Cairo: Dar al-Kutub, 1922), 5/545.

845 Al-Magqrizi, al-Sulitk, 2/8; Shihab al-Din Ahmad al-Nuwayri, Nikayat al-arab fi funiin al-adab (Cairo:
Dar al-Kutub wa’l-Watha’iq al-Qawmiyya, 2002), 30/99.

846 Al-Magqrizi, al-Sulitk, 2/8.
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opposing factions of mamliiks.®*” After less than a year, the faction of al-Nasir’s viceregent
(na’ib al-salfana), Kitbugha, prevailed, and the latter assumed the throne for himself, taking the
royal epithet, “The Just” (al- ‘Adil)—probably in the hopes that relating himself to justice would
help remove some of the opprobrium associated with his being both a usurper and an ethnic
Mongol rather than a Turk.®*® Yet Kitbugha’s reign was not to last. After a mere two years,
another emir, Lajin al-Mansiri, seized the throne, naming himself al-Malik al-Mansiir, the regnal
title of the highly venerated sultan, Qalawiin (r. 1279-1290).5%° During his brief reign, Lajin
managed to establish a mida * as part of a show of reverence for the rule of law (al-shar”). It is
possible, however, that another reform of the system of supervising orphans’ property was
instituted during the reign of al-‘Adil Kitbugha. The reason for this uncertainty is due to two
potentially conflicting reports, one in the Sulik of al-Maqrizi—which focuses above all on
political history—and another in the biographical history al-Durar al-kamina by Ibn Hajar. The
passage in the Sulik states:
Lajin exalted the law (al-shar ) and the people of the law (wa-ahlah) and carried out its
commands. An example of this is that he demanded the emirs hand over the orphans’
property—which was at that time in their possession—and he moved it to a new miida *
for orphans’ property that he created. Then he wrote a decree (tawgi )®*° that whenever

someone dies who has minor inheritors (waratha sughar), their inheritance shall be
transferred to the judicial treasury (mida ‘ al-hukm) which the Shafi‘t Chief Judge will

%47 Holt, The Age of the Crusades, 107; “al-Nasir,” Encyclopaedia of Islam, Second Edition.
848 1dem.; al-Maqrizi, al-Sulitk, 2/259. He also was remembered for honoring the ‘ulama’ and his charity
to the poor. See Ibn Taghribirdi, al-Manhal al-safi, 9/115-118.

849 Baybars al-MansiirT al-Dawadar, Zubdat al-fikra fi tarikh al-Hijra, ed. D.S. Richards (Berlin: Das
Arab. Buch, 1998) 313-324; al-Magqrizi, al-Sulitk, 2/272-273; Ibn Taghribirdi, al-Manhal al-safi, 9/166-
173.

60 For examples of decrees from the Mamluk Period, see S.M. Stern, “Petitions from the Mamliik Period
(Notes on the Mamliik Documents from Sinai),” Bulletin of the School of Oriental and African Studies,
29, no. 2 (1966), 233-276.
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oversee. However, if the deceased appointed a testamentary guardian (wasiyy), then the
Shafi‘1 judge shall appoint people of trust ( ‘udiil) of his choosing.®>

Read on its own, this passage might be taken to imply that Sultan Lajin created an unprecedented
treasury for the preservation of orphans’ property. %52 With the benefit of the context provided in
the previous chapters, we know that the existence of a specific place where judges accumulated
orphans’ property was nothing new. Moreover, we cannot say with complete certainty that this
was the only miida “ in existence at this period. It has already been seen that the umana’
continued to supervise orphans property, and that Baybars had asked them to keep accounts on
the property in the possession of members of the army. In fact, the passage above does not seem
to indicate that Lajin created a mida ‘ for the property of all orphans in Egypt or even Cairo.
Rather, the only certainty is that he created one for the orphans’ property that had been in the
hands of the emirs. Was there a separate miida ‘ already in existence for civilian property?

The possibility of the existence of a parallel system for orphans’ property of civilian
origin receives some support from a passage a in Ibn Hajar’s biographical dictionary of
prominent individuals who died in the 8"/14™ century: al-Durar al-kamina fi a ‘van al-mi’a al-
thamina. In the biography of the Shafi‘1 jurisconsult and chief judge, Taqt al-Din Ibn Daqiq al-
‘Id (d. 702/1302), Ibn Hajar writes:

He made the judicial treasury (‘amal al-mida ‘ al-hukmi), and he decreed that whoever

dies and has an adult inheritor, then they shall take possession of their share (of the

inheritance), but if the inheritor is a minor, then the property will be deposited in the
mida . If the deceased has a personal testamentary guardian (wasiyy khass) and he has

people of trust ( ‘udul, apparently to testify to the character of the guardian), the judge
shall instruct them so that the capital (asl al-mal) is consistently kept account of.%3

851 Al-Maqrizi, al-Suliik, 2/306.

%2 This is the interpretation given by Adam Sabra to the passage, who claimed that the “Mamluk Sultans”
created the mida ‘ al-hukm. See Sabra, Poverty and Charity in Medieval Islam (Cambridge: Cambridge
University Press, 2000) 62.

%3 |bn Hajar, al-Durar al-kamina, 4/96.

215



Another biographer, al-Udfuwi (748/1347), also attributes a reform of the supervision of
orphans’ property to Ibn Daqiq al-‘1d.®>* According to al-Udfuwi, of Ibn Daqiq al-‘Id “appointed

an official (mubashir) on his behalf over the testamentary guardians (al-awsiya").®> Is this

referring to a different reform—possibly another miida “—or the same one that al-Maqrizi
attributed to Sultan Lajin? If it is the same mida ‘, then we have two competing claims about who
originated the idea. Ibn Dagqiq al-‘Id was initially appointed as chief judge by al-*Adil Kitbugha
in Jamada I 695/1296, i.e., about eight months prior to Lajin’s accession to the throne.®*® If Ibn
Dagqiq al-‘Id created a miida ‘ during the reign of Kitbugha, then it could be that Ibn Daqiq al-‘Id
first instituted a reform that only applied to inheritances of civilians. It was only later, in this
case, that Lajin extended the same reform to include orphans’ estates in the possession of emirs.
On the other hand, if the two textual traditions are referring to a single reform, the
competing claims recorded in the historiographical tradition may be literary traces of a late-13"
century power struggle between the jurists and the sultan. Certainly it is plausible to think that
Lajin would have needed to enlist the help of Ibn Dagiq al-‘Id in order to implement the reform.
Not only would he need to assign functionaries to implement the reform, but he was known for

jealously guarding the realm of the law from the encroachments of the Mamliks. His primary

8% Al-Udfuwi is discussed in more detail in the next chapter as he is the primary source for the history of
Upper Egypt during the early Mamliik Period.

85 Al-Udfuwi, al-Tali ‘a al-sa i al-jami * asma’ nujabd’ al-sa ‘id, ed. Sa‘1d Hassan (Cairo: Al-Dar al-
Misriyya li’l-Ta’lif wa’l-Tarjama: 1966), 597.

856 Al-Magqriz, al-Sulitk, 2/274.
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biographers claim, for example, that he often resigned or threatened to resign in protest over
what he perceived as Mamliik overreach.®®’

There is further evidence that the two traditions refer to the same event. One of the
effects of the new system of four chief judges was that Mamluk elites could now obtain
permission to buy and sell endowments by submitting petitions solely to judges of the Hanafi
rite. As Chief Qadi, Ibn Dagqiq al-‘Id confiscated many endowments which had had been
appropriated and divided up as property rewarded to Mamlak emirs for their maintenance
(iqta ‘ar).®*8 In al-Maqriz1’s narration of Lajin’s reverence for the law (al-shar ‘), Lajin is also said
to have returned several properties to their rightful owners and to have ordered awgaf'land
restored to its proper use. This included “Qaraqush’s waqf for the poor (al-fugara’) which had
been turned into an igza ®*° several years prior. The Shafi‘T chief judge took control of the wagf,
and he received 10,000 dirhems from it yearly.”®® In other words, there are two traditions—both

intended to represent the subject’s veneration for the law—that attribute (1) the creation of a

miida  under the control of the Shafi‘T chief judge and increased supervision over testamentary

857 Al-Udfuwi, 596; Al-Safadi, 4:148; al-Subki, 9:212. Ibn Hajar al-‘Asqalani only mentions one
resignation, on the Fourth of Rabi‘ al-Akhir, 696/1297. See Ibn Hajar al-‘Asqalani, Raf* al-isr ‘an qudat
misr, 395).

88 Al-Udfuwi, 597; Ibn Hajar al-*Asqalani, Raf" al-isr, 397.

859 An igta ‘ refers to “a form of administrative grant,” often for the rights to the revenue of land. Under
Baybars, the size of the igta “ was linked to a military hierarchy based on rank (Baybars system). Later,
following al-Nasir Qalawiin’s reforms, igtas were reduced and the share of the sultan increased. After al-
Nasir, many of the soldiers in the salga — a kind of auxiliary army considered less prestigious than main
mamluk army—could no longer survive on their grants and began to sell the rights to the igza ‘ for
payment. Throughout the Ayyubid and Mamluk Periods, iqsas were also referred to as “khubz,” or
“bread.” See Cl. Cahen, “iksa ‘,” Encylopaedia of Islam, Second Edition; Levanoni, “The Mamliks in
Egypt and Syria,” 251-253; Tsugitaka Sato, “The Evolution of the Iq¢a * System under the Mamliks—An
Analysis of al-Rawk al-Husami and al-Rawk al-Nasirz,” Memoirs of the Research Department of the
Toyo Bunko 37 (1979), 99-131; Felicita Tramontana, “Khubz as 1gza ‘ in Four Authors from the Ayyubid
and Early Mamluk Periods,” Mamluk Studies Review 17 (2012), 103-122.

880 Al-Maqrizi 2/307.
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guardians and (2) the return of revenues from wagqf land to their lawful recipients. It is safe to
assume, therefore, that these two competing traditions are referring to the same reforms, but with
different actors at the center of attention.

It is not hard to see why this may have been attributed solely to Ibn Daqiq al-‘Id in the
biographical tradition. First, even in the tradition in al-Maqrizi, Lajin is not said to have acted
alone, but rather enlisted the help of the Shafi‘T Chief Qadi, who may be seen as a beneficiary of
the reform due to the increase in funds at his disposal. Second, Ibn Dagqiq al-‘Id left behind a
memory in the biographical literature as not only a highly respected scholar and professor of law,
but also as someone who refused to accept the right of the Mamlak sultans and emirs to make
demands of the judiciary.

The evidence transmitted by his biographers indicates that Ibn Daqiq al-‘Id found the
limitation on the authority of the Shafi‘T judges constrictive and considered it an encroachment of
the independence of the judiciary. He first studied the Maliki madhhab under his father, ‘Ali b.
Wahb, a respected scholar and judge in Upper Egypt. Later, Ibn Daqiq al-‘Id studied with ‘Izz al-
Din Ibn ‘Abd al-Salam Al-Sulami, the prominent Shafi‘1 judge and jurisconsult. Having
mastered two madhhabs—the Maliki and the Shafi‘t—he would continue to write on both
madhhabs throughout his life and claim status as a mujtahid not bound by taqg/id. He seems to
have been unsatisfied with the restrictions of the new system of four chief judges In this new
system, the rulings of minority schools could not be overturned by the Shafi‘T chief gadi (or any
other judge for that matter), and this in itself represented a major blow to the power and prestige
of the Shafi‘T chief judge. As Sherman Jackson has argued, Baybars’ inspiration for establishing
the other three madhhabs on an independent basis—in which they were not reliant for the

enforcement of their judicial rulings on the whim of the Shafi‘T chief qadi—may have been to
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mollify the political clout of one Shafi ‘T judge in particular, Taj al-Din ‘Abd al-Wahhab Ibn Bint
al-A‘azz. Apparently, the latter refused to enforce the rulings of judges that contradicted the
positions of the Shafi‘T school.®®! Baybars’ actions should thus be read as an attempt weaken the
authority of a single judge or madhhab. Importantly, Jackson has also shown that Ibn ‘Abd al-
Salam, Ibn Daqiq al-‘Id’s mentor, argued in a fatwa that a Shafi‘T can only approve of “a ruling
which he does not believe to be permissible” if he recognizes the legal authority of the one
issuing the dissenting ruling.®®? In other words, a Shafi‘1 jurist did not have to enforce legal
rulings that contradicted his own madhhab. This position of Ibn Daqiq al-Td’s mentor may have
influenced his position towards the Mamlitiks’ attempts to structure the judicial system according
to madhhab.

His early biographers also report that Ibn Daqiq al-Id rejected the madhhab-based
judicial titles established during his day. According to his student and colleague, the famous
traditionist and poet Fath al-Din Ibn Sayyid al-Nas: “He did not like when someone called him
‘Shati‘1 Chief Qadi.” If we ever said (to him), ‘Shafi‘1 Chief Qadi,” he would reply, ‘What is
that?” (Ayh hadha?).”® His dislike for the honorific may have been because he considered
himself a mujtahid who could cross madhhab boundaries. Certainly, al-Safadi’s placement of Ibn
Sayyid al-Nas’s account immediately following the discussion of Ibn Daqiq al-Id’s status as a
mujtahid would support this idea. Other evidence supports the idea that his issue with the title
was that he rejected the authority of foreign-born Mamlak rulers to impose a system of four

qadrs on the ‘ulama’ in Egypt (and Syria). We are told by al-Subki, for example, that “he would

81 Jackson, Islamic Law and the State: The Constitutional Jurisprudence of Shihab al-Din al-Qarafi
(Leiden: Brill, 1996), 164; “The Primacy of Domestic Politics,” 61-64.

%2 Ipid. 63.

663 Al-Safadi 4:140.
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address the common people, the sultan, and everyone below him with the words: ‘O, human!’
(va insan). But if his addressee was an important faqih, he said, ‘O, fagih!’”%* Similarly, we are
told that when the sultan attempted to return Ibn Daqiq al-‘Id to the chief judgeship after he had
resigned in protest, he refused to show any deference to the authority of the sultan:
Sultan Lajin stood up for him when he came close, so he began walking at a leisurely
pace (qalilan galilan). Those around him were saying to him, “The Sultan is standing,”
but he replied, “Aren’t [ walking? (A-dini amshi).” Then he (Ibn Daqiq al-1d) sat next to
him on the dais in order to avoid sitting below him. Afterwards, he came down and
washed what he was wearing then bathed his entire body (ightasal).®®®

Here, Ibn Daqiq al-‘Id seems to have reveled in his opportunity to display his disdain for royal
ceremony. Not only did he slow his gait when the sultan stood for him, but he performed the
ritual wash associated with major defilements.

In all, Ibn Dagqiq al-‘Id was remembered as a towering figure—a mujtahid in two
madhhabs, a beloved teacher, and a judge unafraid to stand up to encroachments of the law by
the sultan. Given Ibn Daqiq al-‘Id’s personality and opinion of the Mamliks, it seems unlikely
that Lajin could have established the miida * without the willing cooperation of Ibn Daqiq al-Td.
Both Lajin and Ibn Daqiq al-°Id are said to have instituted two similar reforms—the creation of
the mizda “ and the restitution of wagf land. These reports can be safely assumed to refer to the
same event, and the historical reports that attribute these reforms to only one of the individuals
should not distract from the fact that neither the formidable Chief Qadt nor the Sultan could
institute a mida * without the cooperation of the other. The former could not, on his own, force

the emirs to hand over the orphans’ property in their control, nor could the Sultan effect the legal

664 Al-Subki 9:212.

865 Al-UdfuwT notes that he heard this story from several people who attended the sultan’s council and
were eyewitness to the events. Al-Udfuwi 572.
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reform without the cooperation of numerous judicial officials—from the Chief Qadi to the
‘umana’ and shuhud (professional witness or notaries) tasked with accounting for the property.
By the end of the 7""/13" century, then, a new centralized system of supervising orphans’
wealth had been established in Cairo. Importantly, both textual traditions analyzed above agree
that a single mida “ was created in which property belonging to orphans without testamentary
guardians would be placed. Moreover, testamentary guardians would now need to be supervised
directly by the Shafi‘T judiciary, increasing the administrative power of the judiciary over private

wealth. How did this system work in practice?

How the Mida“ Worked

The normative sources from the period provide some evidence about how the system was
supposed to work following the reforms of Lajin and Ibn Dagqiq al-‘Id. In Mu ‘id al-ni ‘am, a
treatise on professions and officials of his day, Taj al-Din al-Subki includes a short section on the
judge’s trustees, umand’ al-qadr:

They are responsible for the safekeeping of the property of orphans and absent
individuals. (‘alayhim al-tahaffuz fi amwal al-aytam wa’l-gha’ibin). And the correct
opinion among us (al-sakih ‘indina), following the (opinion of) the Shaykh and Imam
(i.e., al-Shafi‘i) is that the gadr cannot lend the property of the orphan (la-yajiiz li’I-gadr
igrad mal al-yatim). If the gadr instructs zakat to be taken from the orphan, then the
umana’ are to give it to whoever he specifies, when the property meets the conditions
requiring zakat. It cannot be taken before the passing of a year. Also, whoever forces the
mother of an orphan to come to their door in order to receive the orphan’s allowance has
committed a great injustice.®6®

Taken at face value, this description of the duties of the umana’ indicates that their primary duty

is preserving orphans’ property, paying zakat when appropriate and instructed by the judge, and

866 T3j al-Din al-Subki, Mu ‘id al-ni ‘am wa-mubid al-nigam (Beirut: Mu’assasat al-Kutub al-Thigafiyya,
1986), 53.

221



ensuring that mothers do not have to come knocking in search of the allotted allowances from
their children’s property. It is also stated that it is impermissible for the gadr to initiate a loan
from the orphans’ property, implying that the umana’, as his agents, are also forbidden by the
madhhab from doing so. This, as will be seen in Chapter Six, is an oversimplification of the
Shafi‘t madhhab’s position on loans. Taj al-Din al-Subki emphatic rejection of loans upon
further investigation appears to be a veiled protest against the practice of the day. In fact, the
officials employed at the mida * al-hukm and its counterpart in Damascus, the makhzan al-aytam,
loaned orphans’ property on a regular basis.

This can be seen from four interconnected farwas written by Taj al-Din’s father, Taqt al-
Din al-Subki which, except for the first, I have translated in their entirety due to the relevance of

their contents for understanding the work of the mida

(1)

Our colleagues have differed regards trading with an orphan’s property (al-tijara bi-mal
al-yatim): is it a duty or preferred (hal hiya wajiba aw mustahabba)? The correct opinion
of the madhhab is that it is a duty to do so to cover the allowance (of the orphan) and
zakat (of his or her property). The intention of our colleagues in (stating) this must be that
(generating) a surplus is not required and the duty is restricted to (providing) this amount.
Undoubtedly, this is conditional on the possibility, facilitation and ease of doing so. But
making this an absolute requirement for the guardian is an impossible position to hold,
for we see that skilled merchants with large fortunes exhaust themselves in pursuit of
their own gain and are usually not able to profit more than they expend. Where did this
(idea) come from? Maybe some of our colleagues said this when profit was effortless and
there was neither maks,%7 injustice, nor fear. As for today, it is one of the rarest things,
and many merchants suffer a loss. If everyone who had some capital were able to
increase it to cover their necessary expenses (nafagatih), then they would all prosper.
Yet, we see that most of them are in hardship. Every person pities himself more than any
other, so if it were possible to do this, then they would. How, then, can the guardian of an
orphan be charged with doing so? Rather, our colleagues’ words are to be interpreted as
meaning that it is a duty when it is easy to do so, and (generating) a surplus is not
required (even) when it is easy to do so, nor when it is hard. They derived this from the

867 Customary taxes or dues that were often seen by authors in the Mamluk Period as illegal taxes in
violation of the shar ‘. See Linda T. Darling, “Customs dues, historical,” Encyclopaedia of Islam, THREE.
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Prophet’s words, Peace and Blessings Be Upon Him: “Trade with the orphans’ property
lest the alms tax (al-sadaga) and the allowance for their upkeep (al-nafaga) consume it,”
or however he stated it.

Our colleagues placed conditions on the permissibility of trading on behalf of the
orphan. Nevertheless, even when all the conditions are fulfilled, it is a risk because prices
are unreliable. A product could be purchased only to lose its value—but the orphan needs
his allowance, so one is forced to sell at a loss. Or, he (i.e., the orphan) might reach
maturity and accuse the guardian of purchasing it when that was not in his interest. Or,
unjust people may coerce the guardian to buy for the orphan things of their property that
they usually offer to people who are accustomed to buying, but he is unable to pay them.
So, it is necessary that the orphan’s guardian exert effort, and when he reaches a
preponderance of opinion regarding the strength of the orphan’s interest, which is
stipulated by the Lawgiver (al-shari) (as a condition for trading with his property), then
he must act on that opinion. Yet, even so, he is subject to this Earthly risk, and God will
assist him depending on his intention.

As for the opinion that, under these conditions, it is preferable (al-istizbab) (to
engage in trade): it is acceptable. The opinion that it is a duty (al-wujizb) is based on the
prima facie circumstance (zahir al-amr), and it is apodictically conditioned on what we
have stated above. Yet, the circumstances are (now) dangerous, and God distinguishes
the evil-doers from the just. This is one of the difficulties that managing orphans’
property entails which were indicated by the Lawgiver via the Prophet’s words (Peace
and Blessings Upon Him) to Abs Dharr: “I see that you are weak, and I prefer for you
what | prefer for myself. Do not make me judge between two nor make me responsible
for an orphan’s property.”

| prefer trading on behalf of the orphan according to the way | described and the
aforementioned conditions. This is unequivocally lawful (kalal) according to the
consensus of Muslims (ijma ‘ al-muslimin). As for the transaction that they implement in
this age, it is as follows: A person comes to the Orphans’ Bureau (diwan al-aytam) and
requests from them, for example, 1,000, and he agrees with them that the interest will be
two hundred, or more or less. Then he comes with a commaodity that is worth 1,000, and
they purchase it from him on behalf of the orphan for 1,000. Then he receives it as his
property and gives them that product. Then he purchases it from them for 1,200 to be
paid at a certain date (ila ajal) in exchange for a pledge (rahn) that he gives to them,
thereby attaining his goal: to take the 1,000 in exchange for 1,200 in his name (fi
dhimmatih) to be paid at a certain date. They use this exchange (mu ‘amala) as a
precaution against usury (al-riba). Or, they buy a commodity from a third party for 1,000
and pay him 1,000 and take possession of the commaodity. Then they sell it to the one
requesting (a loan) for 1,200 to be paid at a certain date. Next, he sells it to its (original)
owner in exchange for that 1,000 that he received. In this way they attain their goal as
well. This mu ‘amala is void (batila) according to the Malikis, the Hanbalis, and some of
our colleagues, but it is valid according to us and some of the Hanafis. However, despite
its validity for us, it is reprehensible (makritha karahat tanzih). Those who hold that it is
void among our colleagues are of two groups. One of them holds that a sale on credit
(bay* al- ina) is void; the other holds that orphan’s property should not be sold in
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exchange for payment at a later date (nasi’a) unless the value of the capital will be paid
in a short time, and that is made known.®®8 Therefore, the jurists (al-fiigaha’) did not
stipulate that this must be done with the orphan’s property; rather the Orphan’s Bureau
(dtwan al-aytam) made it their practice because they know what profit will be made from
it. However, there is some risk in it because most who receive (such a loan) do not pay it
back at the determined time. Many of them delay and postpone, and the profit is lost to
them. Some of them present a pledge that is not their property or do other kinds of
corrupt things. There is another danger in this transaction, and that is that a Maliki or
Hanbali judge could rule that this transaction is void, and then the orphan will lose the
profit, and the capital will be at risk....(25" of Safar 747).

)

One of the things that will clarify the truth of what we have said concerning the
mu ‘amala is that we have never seen anyone but a few use it in order to protect the
orphan’s property. Rather, it is most frequently to the advantage of the one requesting
(the loan), and he involves other people and employs intercessions and his social capital
(jah) in order to take from the orphans’ property. Along with this, there is an advantage
for the Orphans’ Bureau, because they receive one fourth of the profit. So, the Bureau
and the requesting party get a reward with no risk, but the poor orphan now has a definite
risk: his property was alienated without anything in compensation becoming his property.
It is unknown whether his capital will come back to him in the future along with interest,
in which case he profits, or if some or all of it will disappear, in which case he loses. This
is the reality of the situation. And let not a human being lead himself astray, for God is
privy to each and every heart and knows of it what no other knows, not even oneself.
Therefore, the scrupulous in faith should have recourse to his heart. If it finds repose
because that is in the interest of the orphan, and his intention in doing so is pure for God,
then he should do it. But if not, then he should refrain. And God knows best. (27" of
Safar 747).

©)

One of the of strangest occurrences that has happened was when a prominent
person in Egypt asked for some orphans’ property, and it was given to him. He returned it
quickly, and he started to praise the one who gave it to him, who was the Supervisor of
the Orphans (nazir al-aytam). In doing so, he gained esteem (kazwa). Then it happened
that this prominent person asked in Syria for the same amount or something similar to it,
So it was given to him because his mu ‘amala had been tried and praised. Then he delayed
its repayment for some time and caused some distress. Upon this, I said to myself, “The
first payment was free of corruption, but his corruption came out in the end,” for he was
the cause of the corruption. This kind of thing is rarely without corruption. And God
knows best.

(4) Know that, despite all of that, there is something that prevented me from taking the
position that this mu ‘amala is forbidden. For though it would be beneficial were | to state
that refraining from it is absolutely the correct opinion, yet | also hold that this should be

%8 On bay  al- ‘ina, see J. Schacht, “Bay*,” Encyclopaedia of Islam, Second Edition.
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left up to the judgment of the guardian, his faith, and his knowledge. It depends a great
deal depending on the particulars and (its legality) cannot be predetermined. So, he must
make an account: if the property of the orphan is very great, and refraining from engaging
in mu ‘amala with it would not diminish it, then in this case it is either preferrable or a
duty to refrain from mu ‘amala. But if the property is but a little, and it is thought likely
that were he not to engage in mu ‘amala it will be depleted and the orphan will perish; and
we have found a safe and quick mu ‘amala, then in this case the mu ‘amala is either
preferred or a duty. In this case, it is possible for the shubha®®® to retreat in the face of
this benefit, and that is not to be denied. | will give you an another example of this.
Eating carrion is a duty for a person faced with no other option; approaching carrion is
thus admitted even though it is apodictically forbidden in a state of plentitude out of
protection for life (kifzan li’I-maniyya). Thus, if a less-than-necessary need to engage in a
shubha arises, it is likely that that engaging in it would be preferrable, thereby ensuring
the fulfillment of the need by outweighing the benefit of avoiding the shubha. A similar
case is if a person has dependents and he knows, or its probability becomes apparent to
him, that if he does not take acquire some property for them from a shubha, then they
will perish. Since providing for dependents is a duty, in this case it appears that we must
say that the interest of the dependents—which he is commanded by the law (al-siar ) to
protect—outweighs refraining from shubahat (pl. of shubha). In this way, the case of the
orphan is like the case of the dependents, and it is possible out of need or necessity to
commit a shubha. It is excused by the Law (shar ‘an), and it is elevated to the point where
committing it is more preferrable in the eyes of the Law (al-skari ‘a) than avoiding it. Yet
these are things that only one who contemplates the Law without ulterior motive can
realize. And God knows best. (27" of Safar, 747)

The result of all this is that | do not forbid the mu ‘@mala. Neither do | instruct others to
do it. As for me, were it asked of me, then | hope to seek my best judgment about it and
do that to which God guides me, God willing.6"
The first fatwa in this group details the way in which the supervisors of orphans’ property
invested orphans’ property on a regular basis: the mu ‘Gmala. This transaction provided formal

legality to interest-bearing loans of orphans’ property. Although al-Subki argues that it is best to

refrain from this practice, the fourth farwa is actually an argument in favor of its legitimacy

869 Shubha literally means “resemblance,” and is used in Islamic legal discourse to refer to forbidden acts
that resemble permissible acts. It is often used to refer to doubt in iudid cases regarding culpability, such
as when a person who first confesses to the offense later withdraws their confession. In this case, it refers
to the apparently licit act—a contract of sale or, below, eating meat—that actually is reprehensible or
forbidden. See Mohammad Hashim Kamali, Shari ‘ah Law: An Introduction (Oxford: Oneworld
Publications, 2008), 183; Intisar A. Rabb, “Confession,” Encyclopaedia of Islam, THREE; E.K. Rowson,
“Shubha,” Encyclopaedia of Islam, Second Edition.

870 Tagqt al-Din al-Subki, Fatawa al-subkt, 2 vol. (Beirut: Dar al-Ma‘rifa, 1937), 1/326-330.
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under certain conditions. The second and third fatwas together show that access to orphans’
property depended in practice not only on the fulfillment of the formal legal requirements—
selling a commodity and buying it back on pledge for a higher amount—Dbut also on the existence
of a social network that could intercede and use their social capital (jak) to help an individual
secure a loan. Historians of the Mamltk Period have long known that “non-formal patronage
relationships that functioned under the auspices of formal institutions existed on a broad state-
wide scale.”®! The intercession of these networks on behalf of loan-seeking individuals, while
criticized by al-Subki, on the flipside appear to have acted as a form of securing credit. Clearly,
the creditworthiness of an individual was a major problem for the supervisors of orphans’
property; people rarely paid on time in al-Subki’s estimation.®”?

Although reliant on an informal networks of patron and clients, the system of preserving
and investing orphans’ property was, nevertheless, standardized between Cairo and Damascus to
a surprising extent. Al-Subkt’s story about a man who gained influence in Cairo by paying back
his debt to the orphans’ fund reveals that this loan transaction was not only standard practice in
both Cairo and Damascus, but that one’s credit was potentially transferrable between the two
urban centers. This does not mean that the judicial treasury was identical in both places. In fact,
al-Subki uses the term diwan al-aytam and nazir al-aytam in his fatwa rather than mida “ al-

hukm or amin al-hukm. As will be seen in the next chapter, these terms were in use in Damascus

871 Levanoni, “The al-Nashw Episode: A Case Study of ‘Moral Economy’,” Mamluk Studies Review 9,
no. 1 (2005), 220. See also Chamberlain, Knowledge and Social Practice, 113-116; Lapidus, Muslim
Cities, 107-114; Carl F. Petry, Protectors or Praetorians? The Last Mamluk Sultans and Egypt's Waning
as a Great Power (New York: State University of New York Press, 1994), 131-89.

872 1hbn Hajar preserved the case of another individual, the son of a Hanbali chief qadi, who used his
father’s influence to borrow a large amount of money from the mida ‘ al-hukm in Cairo. Eventually, the
matter was brough to the Sultan’s attention, who removed the father from his judgeship. See Ibn Hajar,
al-Durar al-Kamina, 2/298.
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in the Ayytibid and Mamliik Periods to refer to the institution and head official responsible for
orphans’ property in Syria. It is notable that al-Subki did not use the terms mida ‘ al-hukm or
amin al-hukm even when referring to Egypt. The same phenomenon can be seen in a passage in
Ibn Hajar’s history of the judges of Egypt. Whereas al-Subki spent most of his professional
career in Damascus and therefore used the terms in use there, the Egyptian author 1bn Hajar
writes that upon Burhan al-Din Ibrahim Ibn Jama‘a’s (d. 796/1394) nomination to the position of
chief judge in Syria by al-Barqiiq, he “accepted and excelled in his performance to the point that
even though he found nothing in al-mida * al-hukmi, he developed it and made it flourish until it
had more than 2,000,000 pure silver dirhems.”®”® Thus, terms may often reflect the position and
location of the author rather than the actual title of the institution or office.

The routinization of the work of at mida ‘, and its subsequent separation from the
supervision of the judges, appears to have been a cause of discomfort for al-Subki. As he notes in
the second fatwa above, loans of orphans’ property were often not made for the advantage of the
orphan but for the advantage of the institution. Moreover, appointments to work in the mida *
were not dependent on the term of a single judge, and it was probably a lifelong career for many.
Thus, when Shams al-Din al-Qayati became the Shafi‘1 chief judge in Cairo in 849/1445, for
example, he walked from the tomb of al-Salih to al-Azhar Mosque where “he called for everyone
who had an appointment in the mida ‘ or in the awgaf, so the people rushed to greet him and his
predecessor.”®”* The employees of the miida ‘ in Cairo, moreover, were not just the umana’. For

instance, Ibn Hajar writes that one Shihab al-Din Ahmad b. Salih al-Shantafi (d. 841/1438) was

%73 |bn Hajar, Raf* al-isr, 31.

874 \bn Hajar, Inba’ al-ghumr bi-abna’ al- ‘umr, 4 vol., ed. Hasan Habashi (Cairo: Lajnat Ihya’ al-Turath
al-Islami, 1969), 4/235.
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“the worker (al- ‘@mil) at the miida * al-hukm in Cairo.”®" Likewise, al-Sakhawi mentions that
Jalal al-Din Muhammad b. Ahmad al-Jarawani (d. 882/1478), a fagih and one-time deputy judge,
“worked (‘amal) for a time in the miida ‘.”%"® Another position in the miida - was that of the expert
witnesses or notaries (shuhiid miida ‘ al-hukm).%”” Probably for the reasons mentioned by al-
Subki, working in the mida * was perceived as morally problematic. According to Ibn Hajar, one
Shafi‘1 jurist, Taqt al-Din Muhammad b. Muhammad al-Dijjawt (d. 809/1406) was responsible
for “the administration of the judicial treasury ( ‘imalat al-mida ‘ al-hukmi), and this job
disgraced him.®"®

While these workers were still under the supervision of the Shafi‘t chief judge, the
increasing specialization and differentiation of functions within the mida * solved a problem that
many Shafi‘T judges must have faced.®” Judges were appointed not for their knowledge of
business and commerce but, at least in theory, due to their knowledge of the law and standing
among the community of jurists. As al-Subki makes clear in the first farwa translated above,
successful investment of orphans’ property required specialized knowledge of markets that only

a person with experience in commerce would be able to acquire. While some judges like Ibn

Hajar—raised by his step-father, a wealthy Karimi merchant—may have had this knowledge, it
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was neither a requirement for the job nor could it have been expected that a judge would have
acquired this kind of know-how.%8°
This gap between the responsibilities of the Shafi‘T chief judge and his training as a jurist
may also help explain an incident in the life of Ibn Daqiq al-‘Id. As noted above, the new miida ‘
was established during the tenure of Ibn Dagqiq al-‘Id as Shafi‘T Chief Judge, which was
accompanied by a new effort to centralize control over the orphans’ wealth in the hands of
private testamentary guardians. Given Ibn Dagqiq al-‘Id’s role in the establishment of this new
system, one might find it surprising to read in al-Udfuwi’s biography of Ibn Dagqiq al-‘Id that he
was accused of misappropriating orphans’ funds:
Our shaykh, the Chief Judge Abu ‘Abd Allah Muhammad b. Jama‘a told me that the
amin al-hukm of Cairo was staying with him, and he was struggling to make an account
of the orphans’ property. Then our shaykh said, “At one point he summoned Shaykh Taqt
al-Din (Ibn Daqiq al-‘Id) and claimed that he owed a debt to the orphans. So, I mediated
between them, and | decided with him that the stipend from al-Kamiliyya (would be set
aside for the debt and (the stipend from) al-Fadiliyya would be for his own expenditure.”
Then I said to him, “I covet you more than this debt.” So, he replied, “Only my love of
books drove me to it!”®8!
There is no reason to doubt that al-Udfuwi, a zealous admirer of Ibn Daqiq al-‘Id who dedicated
more space to him in his biographical dictionary than any other individual, reported this
embarrassing story accurately as he heard it. However, the episode did strike Ibn Hajar, while
commenting on this exchange in his history of Egyptian judges, as flabbergasting. But the cause
of his amazement was not that Ibn Daqiq al-‘Id was in debt to the orphans, but rather Ibn

Jama‘a’s attempt to recover the debt from of Ibn Daqiq al-‘Id’s stipends:

One is bewildered at such a thing occurring at a time when the judge’s coffers were
flowing with what he received from administrative sinecures and stipends from the entire

%80 Rosenthal, “Ibn Hadjar al-*Askalani.”
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Kingdom. If he was just given the zakat of a single orphan, the debt would have been
fulfilled. How could he have overlooked such a thing and chosen to rebuke him? By God,
this is a strange thing!°8?

The episode reveals two important points about the system of supervising orphans’ property

following Lajin’s reforms. First, judges relied on their auxiliaries—the umana’ and the officials

of the miida “—in order to account for orphans’ property. Second, despite the existence of
specialists handling loans from orphans’ property and the preservation of their estates, judges
were still able to dispose of orphans’ property. Thus, it can be concluded that as the control of
the judiciary over orphans’ property was expanded and became more sophisticated, so too did
the opportunities to misappropriate—whether through oversight or ill intention—this
accumulated wealth. As we will see now, this was an opportunity that sultans and emirs in the

fourteenth and fifteenth centuries C.E. were only too willing to take advantage of.

The Location of the Muda“ and Its Disappearance
At some point, the mida * al-hukm in Cairo was placed in a fixed location. While it is
probable that this occurred when Lajin and Ibn Daqiq al-‘Id created a new miida *, the sources do
not allow us to make this judgment with absolute certainty. Our source for the location of the
miida * is al-Maqrizi’s topological history of Egypt, al-Khizay, which includes a description of the
caravansary (fundug) which was home to the mida ‘ al-hukm, Khan Masrr:
Khan Masrir refers to two places—one big, the other small. The big one is located to
your left as you approach the Silk Makers’ Market from the direction of Bab al-Zuhtima.
It once was the location of the Shield Depot (khizanat al-daraq) which | previously
mentioned along with the other (Fatimid) Palace Depots....I saw Masriir Caravansary
(funduq) when it was yet at the height of its flourishing (ghayat al- ‘imara). Elite Syrian

merchants would lodge in it with their wares. It also contained the mida ‘ al-hukm which
holds the property of orphans and absent people (amwal al-yatama wa’l-ghuyyab). It was

%82 |bn Hajar, Raf* al-isr, 346.
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one of the grandest and loftiest caravansaries (kan min ajall al-khanat wa-a ‘zamiha), but

when the calamities spread due to the destruction of Syria since the time of Tamerlane,

and the condition of Egypt’s realm came to ruin, the merchants decreased and the mida *

al-hukm came to nought (bazal mida * al-hukm). Then the prestige (mahaba) of the

caravansary decreased and its sanctity (Aurma) evaporated. Several places in it have since
become dilapidated. It is now in the hands of the judges (al-qudat).%
This passage reveals important information about (1) the location of the mida‘, (2) its
relationship to regional trade, and (3) its decline. | will address the first two points briefly before
providing an explanation, based on the history of the 14"/early 15" century, of its decline and
eventual abandonment.

First, Khan Masriir’s location was in the heart of the city. Bab al-Zuhiima was the
location of the Salihiyya tomb and madrasa mentioned above, around which had been built not
only the grandest sultanic buildings of the age—e.g., the Qalawtinid complexes—»but also was
surrounded by rich and bustling markets.®3* It would have been an ideal place for merchants to
rest and store their wares as they conducted their business in the capital city.

Second, the success of the miida * appears to have been directly related, in al-Maqrizi’s
estimate, to the presence of wealthy merchants arriving from abroad. Since, as we learned from
al-Subki, the officials at the mida ‘ were initiating loans on the basis of the property in the mida
on a regular basis, a sudden decrease in the amount of merchants known for their
creditworthiness (the ‘elite’ merchants mentioned by al-Maqrizi) would have made it difficult for
officials at the miida ‘ to make loans on orphans’ property. Moreover, part of the property held in

the mizda  was property owed to absent people, e.g., property of a deceased person who had

inheritors that were not present to receive the property. If regional trade decreased, it is safe to

883 Al-Magqrizi, al-Khizay, 3/304-305.
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assume that less property was owed to the descendants of individuals who had died in Cairo
while conducting business.

In all, the mizda ‘ appears to have flourished as in institution until sometime in the early-
to-mid 15" century. Al-Maqrizi died in 845/1442, and Tamerlane’s occupation of Syria and
short-lived conquest of Damascus occurred in 803/late 1400 - early 1401.%85 While the damage
inflicted on Syria and regional trade arriving in Egypt cannot be discounted as a factor, an
analysis of the history of the miida * and the supervision of orphans’ property in the 8"/14"
century indicates that the decline in the mida * of Cairo’s fortune was likely in the making well
before Tamerlane arrived. In fact, as will be seen shortly, Tamerlane used it as a casus belli for

his war against the Mamltks.

The Muda‘ of Cairo: Accumulation and Appropriation

Just as the centralization and accumulation of orphans’ property led to accusations of
mishandling by the Shafi‘T judges, so too did its presence in a known location whet the appetites
of sultans and emirs in times of hardship. The first report of the Mamliik state’s interest in the
wealth accumulated in the mizda - comes from the third reign of al-Nasir Muhammad b. Qalawiin.
During Ibn Qalawiin’s third reign (709-741/1310-1341), Egypt’s economy flourished and the
Cairo Sultanate experienced a period of stability due to the sultan’s long rule and the end of the
wars with the Frankish Crusaders states and the Mongols. Yet, al-Nasir Muhammad nevertheless
drove the state fisc to the brink of disaster due to his lavish spending and his massive

construction projects. Due to the budget deficit, in 729/1328 al-Nasir commenced personally

%85 Anne F. Braodbridge, Kingship and Ideology in the Islamic and Mongol Worlds, Cambridge Studies in
Islamic Civilization (Cambridge: Cambridge University Press, 2008), 187-192.

232



reviewing governed expenditure and began seeking alternative income sources.®® In 723/1331,

al-Nasir appointed Shams al-Din Ibn Fadl Allah “al-Nashw” as the nazir al-khdass, or inspector of

the sultan’s private treasury. Between taking the job in 1333 A.D. and his fall and demise under

torture

in 740/1339, al-Nashw engaged in a number of unpopular and shocking practices due

their intensity, illegality and indiscriminate nature: confiscating property (musadara), forcing

merchants to purchase items, raiding the awqdf, and appropriating orphans’ property.%8’ In

Ramadan 736/1336, al-Nasir made a request to al-Nashw of 10,000 dinars. However, al-Nashw

demurred and provided some excuse, but the sultan rejected this excuse and berated him. Upon

this,

Al-Nashw went out and forced the amin al-hukm to write down everything that was in his
possession of the orphans’ property. Then he demanded from him a loan of 10,000
dinars, so he (the amin al-hukm) informed him that there were 400,000 dirhem belonging
to the orphans of al-DawadarT that had been sealed by Baha’ al-Din, shahid al-jimal, % so
he took it from him and compensated him with some commaodities. Then al-Nashw sent a
request to the Maliki Chief Judge Tagi al-Din Muhammad b. Abi Bakr ‘Isa al-Ikhna’1
asking him to grant him access to the property belonging to the children of the viceregent
Emir Arghtin, which amounted to 6,000 dinars. The children were under his guardianship
at the time, and he refused, saying, “It is illegal for the Sultan to take orphans’ property
(al-sultan ma yahill la-hu akhdh mal al-aytam).” So he said in response to him, “The
Sultan is only requesting the property that your brother stole from the Private Treasury
when he was its supervisor because the accounts testify against him that he stole it from
the treasury.” Then he (al-Nashw) returned in a fit to the Sultan and kept at him until the
Sultan sent to the judge to demand that he bring the money that his brother stole from the
treasury.58

88 T evanoni, “The al-Nashw Episode: A Case Study of ‘Moral Economy’,” Mamluk Studies Review 9,
no. 1 (2005), 2009.
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588 Apparently, he was an official who, at the time of these events, was responsible for accounting for

camels.
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The exchange between al-Nashw and the Maliki chief judge, who had apparently been made
testamentary guardian over the late Arghtin’s children, underscores the willingness of judges to
protect orphans’ property even in the face of the raw power of the Mamluk sultan and his agents.
Yet the episode also reveals another important point about orphans’ property at the time. No
mention is made of the mida ‘, and the 400,000 dirhems that the amin al-hukm forfeited may not
even have been held in the mada . It is also significant that al-Nashw did not go to the Shafi‘l
chief judge to demand orphans’ property, instead heading directly to the amin al-hukm. This
supports the conclusion, indicated above, that supervision of orphans’ property was largely, if
not entirely, managed by specialists in Cairo by this point.

Al-Nashw also appears to have known about orphans’ property held by emirs or owed to
their children. In 737/1336, due to another deficit, al-Nashw ordered his agents to rob the
merchants’ stores in the markets in order to provide money, clothing and supplies for the Royal
Mamlaks. Then, al-Nashw confiscated the estate of a deceased emir from his descendants, which
included 50,000 dirhems that the emir had been holding on behalf of some orphans in his care.5%
Al-Nashw probably knew about the cash because Baybars had previously ordered, as seen above,
that orphans’ property in the hands of emirs must be audited by the judicial trustees.

In Muharram 739/1338, al-Nashw clashed again with one of the umana’ al-hukm. The
cause this time was a purchase of real estate that the amin al-hukm had made on behalf of an
orphan. An official charged with collecting the gararit tax—a non-shar 7 tax imposed by the
sultan—demanded that the amin al-hukm pay the tax due on the purchase. When he refused, the
matter ended up at the court of the Shafi‘T Chief Qadi of the time, ‘Izz al-Din Ibn al-Jama‘a. The

tax collector let his tongue slip and said something that the judge decided he should be punished
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for. After carrying out the (unnamed) punishment, the tax collector complained to al-Nashw,
who, in turn, brought the matter to al-Nasir, adding for good measure that the amin al-hukm took
the royal decree that had al-Nasir’s name on it, threw it on the ground and stomped on it while
saying, “You would turn error into truth at a court of law in order to take orphans’ property.” In
response, the sultan had him beaten in front of al-Nashw, paraded around the city, and forced to
pay 20,000 dirhems.%!

Eventually, al-Nashw’s appropriations aroused the anger not just of the populace but also
the emirs, whose wealth had become targets for his confiscations as well. As the anger against al-
Nashw reached a boiling point in Safar 740/1339, a group of people, including widows, orphans,
people with disabilities and blind people gathered at the Citadel in Cairo in protest against al-
Nashw.5%2 Many of them had had their stipends provided by the state cut as part of al-Nashw’s
fiscal policy. Within a few days, al-Nashw was arrested and turned over to be tortured. The
events of “The al-Nashw Episode,” to use Levanoni’s apt phrase, although extraordinary for the
use of brute force to extract resources from the entire population, nevertheless set a pattern that
would intensify in the late 14" and early 15" centuries: turning to the orphans’ property
accumulated under the supervision of the amin al-hukm and in the mida “ as a reserve in times of
need.

Following the death of al-Nasir Muhammad in 741/1341, his descendants continued to
hold on to the Cairo sultanate. Yet while their names were mentioned at Friday prayers and

appeared on newly minted coins, the effective power behind the throne consisted of factions of
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Mamliiks who struggled both behind the scenes and in the streets for dominance.%®® In many
cases, such as with Shaykhiti or Yalbugha al-Khassaki, a single power-holder emerged who relied
on flexible networks of patron-client relationships between individuals attached to his household
as a vehicle to power.®* Starting from Shaykhil in 1354, the effective powerholder behind the
throne began taking the title atabak al- ‘askar and acted as sultan in all but name, until Barqiiq
(not a descendant of al-Nasir) finally broke this cycle and claimed the throne for himself in
784/1382.5% Between al-Nasir’s death and the rise of the new, Circassian period marked by
Barqilq’s accession, eight of the twelve sultans who reigned were orphaned minors.®®® When
Sultan Hasan took the throne as a young boy, Shaykhu allotted him an allowance termed
“nafagat al-sultan,” preventing the sultan thereafter from managing his own finances.%®’

During this period, there is evidence that the Mamltk emirs running the state began to
turn more often to accumulated orphans’ property in order to meet critical budgetary needs in
times of a shortfall. First, in 750 A.H. during the early years of al-Hasan’s reign, several Mamlik
emirs accompanied the annual Hajj caravan from Cairo, bringing with them “money from the
state treasury (bayt al-mal) and from the mizda * al-hukm for the development of ‘Ayn Jiba in

Mecca along with 10,000 dirhems for the Bedouin for the sake of the aforementioned spring.”®%
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An attempt had been made in the previous year to make the spring flow again using the money
from the waqf earmarked for Mecca and Medina, but the Mamltk officer sent to oversee the
renovations was attacked by Bedouin and only managed to coerce a trickle out of the spring. As
Mecca suffered from plague and drought, the decision was made to use orphans’ property—we
are not told how much—to avert a crisis.®*

Following the rebellion against al-Ashraf Sha‘ban and his subsequent murder, the
Mamlak emirs faced a new fiscal crisis in 779/1377. Again, they turned to the mida °.
Immediately before his capture and murder, Sha‘ban had deposited a large amount of property in
the mada ‘, apparently in the hopes that the sanctity of the institution would deter its
appropriation (remember al-Maqrizi’s description of Khan Masriir has a place of zurma).
Following the enthronement of Sha‘ban’s underage son, however, “the emirs in charge of state
affairs took what al-Malik al-Ashraf had placed of his property in the mida * al-hukm in Cairo,
and it was carried away on twenty-eight camels.”’% While we do not know the exact value of
what al-Ashraf Sha‘ban deposited in the miida ‘, the sheer number of camel-loads required to
move it indicates that it was a very large sum.

The same year, the emirs, facing a revolt of rank-and-file mamalik demanding the
traditional payment to them on the ascension of a new sultan, again looked to the mida . This
time, the amin al-hukm was summoned and asked to provide a loan from the orphans’ property
of 200,000 dinars. If he refused, he was told they would plunder the mida ‘. This is the first time
that such a great demand was made of the miida “ on threat of violence. Al-Maqrizi writes that “at

that time there was a massive amount of money in it,” but after the emirs took what they wanted,
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the sum was never returned to the orphans.”® Although the emirs averted a crisis, making such a
great demand on the miida ‘ and failing to return the money, was an unprecedented event.

The Cairo Sultanate was now in a state of perpetual financial deficit, and it was not long
until demands were made yet again on the mida ‘. In 784/1382, Barquiq, now in full control of the
Sultanate in all but name, asked the Shafi‘T Chief Judge to give him the estate of a recently
deceased wealthy merchant. Since the merchants’ inheritors were absent (Waratha gha ibin), the
judiciary had followed protocol by placing property in the mida * al-hukm. When the chief judge
Burhan al-Din Ibn al-Jama‘a refused, stating, “It has been proven to me that he has inheritors, so
there is no way that I can turn the property over to anyone but his inheritors,” Barqiiq decided to
replace him. His first choice, knowing Barqiiq’s intentions, hid somewhere in the city.’%?
Eventually Barqiiq found a willing candidate—Badr al-Din Ibn Abt al-Baga’—who immediately
replaced the amin al-hukm with a man of his own choosing, one Shihab al-Din Ahmad al-
Zarkashi. One gets the sense that al-Zarkashi did not realize he was being used as a scapegoat.
When he died four years later, “he was accused of having poisoned himself because under his
watch 500,000 dirhems went missing, gone with the wind (dhahabat ka-ams al-dhahib).”®

In 789/1387, Barqiiq began making preparations to face Tamerlane’s first invasion of the
Mamliak Sultanate. In a special council convened with the chief judges and the prominent
‘ulama’ of the day, it was agreed that he could take an amount equivalent to one year’s rent from

all of the religious endowments (awgayf). Six days later, upon hearing of a massive fortune held

in “one of the caravansaries in Cairo,” Barquq had the amin al-hukm of Cairo beaten when the
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latter denied having 5,000 dinars that were rumored to be in his possession from the estate. The
chief judge also denied having knowledge of this money, and Barqiiq decided to replace him.”%
The narrative of this event incidentally reveals that the judiciary did not store orphans’ property
exclusively at Khan Masriir. A month later, Barqiiq appointed a new chief judge, Nasir al-Din
Ibn al-Maylaq. Three days after assuming office, Ibn Maylaq “went to the mida ‘ al-hukm in
Khan Masrir and inspected the accumulated property of the orphans. Then he dismissed the
Qadi Muhibb al-Din al-Shamasta’1’% and replaced him in the amanat al-hukm with al-
Qamil1.”"® Thus, Barqiiq replaced a judge and an amin al-hukm twice in order to get access to
the resources in the mida *.

The floodgates were now open. In an effort to fund an army to fight the (momentarily)
deposed Barqiiq in 791/1389, the emir Mintash asked the Shafi‘T Chief Judge Sadr al-Din al-
Minaw1 for a loan from the orphans’ property. Although the latter at first refused, eventually
Mintash prevailed, “and the orphans’ treasuries (mawadi * al-aytam) were emptied, although they
had been full at that time.”’%’ It is notable sign of the resilience of the institution that even though
the resources of the miida * had already been appropriated only seven years prior, enough had
accumulated by this time to attract the attention of Mintash. Only a few months later, Mintash

reinstated Ibn Abi al-Baqa’ to his position as Shafi‘1 chief judge on the condition that “he turn
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over the orphan’s property and pay 100,000 dirhems of his own money.”’* Ibn Abi al-Baqa’
fulfilled his promise. As al-Maqrizi writes:

The vizier Muwaffaqg al-Din Abu al-Faraj and the emir Nasir al-Din Muhammad b. al-

Husam set out for Khan Masriir in Cairo where the orphans’ miida ‘ is, taking from it

300,000 dirhems. They also forced the amin al-hukm of Cairo to turn over a total of

500,000 dirhems, the amin al-hukm of Fustat to turn over 100,000 dirhems, and the amin

al-hukm of al-Husayniyya to turn over 100,000 dirhems as a loan authorized by the Chief

Judge Badr al-Din Muhammad Ibn Abi al-Baqa’.’®
It is unclear whether these loans were repaid. However, this incident confirms that, in addition to
the miida * in Khan Masrir, there were three umanda’ al-hukm in Cairo and its suburbs who had
access to orphans’ property not kept in the mizda . One wonders if these umana’ had begun
accumulating wealth outside of the mizda ‘ out of fear that it would be taken were they to deposit
it in the mada “.

Reliance on orphans’ property did not end after Barqiiq reclaimed the sultanate. In
794/1391, Barqiiq “forced the supervisors of the orphans’ treasuries (mawadi * al-hukm) to make
an account of the (property of) the orphans and to notify him of any neglected inheritances, and
he detained the umana’ al-hukm and the collectors of wagf funds.” It is not mentioned whether
he proceeded at this time to take orphans’ property or if his demand was just for the records.

This series of raids on the miida * and orphans’ wealth starting in 1377 was not just
noticed by Egyptian historians. It will be remembered that some of the property held in the
miida ‘ belonged to people who were “absent,” i.e., not present in Cairo and so unable to claim

their wealth. The resources of the miida ‘, moreover, were used to fund regional and, possibly,

international trade. In any case, it appears that someone informed Tamerlane of what had been

"% Ibid. 5/266.

99 1pid. 5/267.
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happening in the Sultanate, and he, or his advisors, thought they could use this to their
advantage. Anne Broadbridge has argued the Tamerlane “used Islam to justify both his rule and
his military campaigns, which he did by asserting a desire to restore and safeguard religious
order as well as Chingizid order.”’*° Given the importance of protecting orphans and their
property in Islamic law and ethics, news that the Mamliks were robbing the orphans’ under their
protection must have been greeted at Tamerlane’s court with both contempt and satisfaction. In
his letter to Barqiiq, which arrived in 796/1394 accompanied by a sword and quiver as gifts
intended to indicate his intention to go to war, Tamerlane wrote:
Know that we are the soldiers of God, created from his wrath, given dominion over those
on whom His anger has descended...We do not feel tenderness for the one who
complains, nor do we have mercy on the tear(s) of the one who weeps, for verily God has
torn mercy from our hearts. Woe unto those who are not of our party nor stand with us,
for we have decimated lands, orphaned children and manifested corruption on Earth...
How could God hear your prayer when you have consumed what is forbidden,
devasted the people, taken the orphans’ property, and accepted bribes from judges. You
have stoked the fires of Hell with your own hands and earned a terrible fate. “Lo! Those
who devour the wealth of orphans wrongfully, they do but swallow fire into their bellies,
and they will be exposed to burning flame.”"!
Tamerlane’s threats did not stop Barqiiq from continuing to rely on orphans’ property. In
the same month that the letter arrived, Barqiiq received a loan from Ibn Abt al-Baqa’ of 560,000
dirhems from the orphans’ property in order to fund a new campaign against Tamerlane. As

before, Barqiiq had appointed Ibn Abi al-Baqa’ specifically for the purpose of facilitating such a

loan.”2 This money, however, was soon returned. On the 9" of Sha‘ban 797/1395: “The Sultan

0 Broadbridge, 170.

" Al-Magqriz, al-Sulitk, 5/350. 1 followed Broadbridge’s translation of the first part of this letter (up to
“mercy from our hearts”). Broadbridge, 182.

2 Al-Magqrizi, al-Suliik, 5/354.
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returned to the orphans the money that he had borrowed from the miida * which amounted to
1,150,000 dirhems, including 550,000 owed to the miida ‘ of Cairo and 600,000 owed to the
miida * of Syria (Miida ‘ al-sham).”’*® While it is unclear why Barqiiq returned the money, it is
possible it was due the combined force of Tamerlane’s mocking letter and his realization that
continuously draining the mida “ would spell an end for an institution that had become a vital
source of cash during fiscal crises.

After Barqiiq’s death, his son, Sultan al-Nasir Faraj also borrowed orphans’ property to
fund military campaigns. First, in 803/1401, the emirs in control of the state (the sultan being as
yet a young boy), appropriated an unnamed sum from the endowments and orphans in order to
prepare another campaign against Tamerlane.”** In 807/1405, in order to fund a campaign to
quell rebellion in Syria, Faraj borrowed 10,000 mithgals of gold from the orphaned children of
an emir. In exchange for the gold, al-Nasir Faraj gave a jewel as a pledge. In exchange for
around 16,000 more mithqgals, he sold the orphans a village in the Giza. A wealthy trader’s estate
was less fortunate; he appropriated an unnamed large amount of property from it with apparently
nothing in return. At the same time, the Shafi‘t chief gadr supplied him with 500,000 dirhems
from estates in his control but “outside of the miida *.”"*°
It is significant that these large sums were extracted from the mida * al-hukm. As

suggested earlier it seems that the central location of the miida * began to be seen as a

disadvantage to the judicial officials charged with protection and investing this property. Too

3 |bid. 5/373.
"% Ibn Taghribirdi, al-Nujim al-zahira, 2/1140.

"% Al-Magqrizi, al-Sulitk, 6/126-127; Tbn Taghribirdi, al-Nujim al-zahira, 12/317.
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many times had demands been made on it, and Barqiiq’s repayment of what he borrowed appears
to be an exceptional case during this period. Is it possible that the umana’ began distributing
orphans’ property among themselves and their trusted acquaintances in order to evade the hands
of the state? As will be shown in the next chapter on orphans’ property in the Mamltk provinces,
this may have been a successful strategy employed in Upper Egypt and Damascus.

What is certain is that the zurma of the mida ‘ al-hukm at Khan Masriir had been violated
several decades before al-Magrizi completed the Khizaz.”*® After this point, the miida - must no
longer have been used by the judiciary for accumulating wealth, if it existed at all. Had the
miida * continued to be replenished with new inheritances belonging to orphans and absentee
property, it is hard to believe that the political elite of the Cairo Sultanate would have refrained
from relying on these resources for emergency funds. During the 15" and early 16" century, the
Cairo Sultanate was in a constant struggle to cover state expenses, and rulers were increasingly
searching for new sources of income. Sales of office, confiscation of property and inheritances,
and privatization of state property were increasingly common during the 15™ century.”’ Whereas
modern scholars previously focused on greed and corruption among the elite as a major factor in
the response to economic crisis, recent scholarship has increasingly emphasized the

transformations in revenue collection as “as rational response to economic necessity.”’*8

8 The final version was completed a short time after 1428. See Frédéric Bauden, “Al-Magqrizi,” in
Christian-Muslim Relations: A Bibliographical History, Volume 5 (1350-1500), ed. D. Thomas, et. al.
(Leiden: Brill, 2013), 386.

T EIBendary, 30-41; Bernadette Martel-Thoumian, “The Sale of Office and Its Economic Consequences
during the Rule of the Last Circassians (872-922/1468-1516),” Mamluk Studies Review 9, no. 2 (2005),
49-83.

718 Bethany Walker, “Popular Responses to Mamluk Fiscal Reforms in Syria,” Bulletin d’études
orientales, 58 (2009), 51-58, 51.
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Examples of this include sales of state property and offices, the creation of income-generating
awqaf, new non-shar ‘7 taxes, and the creation of a new financial bureau, the Diwan al-Mufrad,
independent of the traditional financial machinery of the state.”®

Among all this restructuring of economic policy by the sultans and emirs, and the
increasing reliance on confiscation of property in the 15" century, it would seem that orphans’
property could no longer be appropriated or borrowed with the ease of the fourteenth and early-
fifteenth centuries. The Egyptian chronicler Ibn Iyas makes no mention of the mida * al-hukm or
forced loans from the umana’ between the years 872-928/1467-1522. He does mention Khan
Masrtr in his narration of the events of 927/1521, but he only does so in order to describe the
beginning of the path that was covered in silk for a state procession.”? It is also unlikely that the
lack of any mention of forced loans or appropriations at this time was either because the sultans
were too abashed to take this action or because Ibn Iyas chose not to record them. In fact, Ibn
Iyas mentions that Qaytbay (r. 872-901/1468-1496), in an unprecedented move, began cutting
the stipends of orphans, women and the elderly, a move that the author perceived as morally
repugnant.’?! There is also some evidence that Khan Masriir was renovated after Rabi‘a |

831/1427 . According to Ibn Hajar, Sultan Barsbay rebuilt the Khan after it had been demolished

9 ‘Imad Badr al-Din Aba Ghazi, Tarawwur al-hiyaza al-zira ‘iyya zaman al-mamalik al-jardkisa (dirasa
fi bi“ amlak bayt al-mal) (Alharam: Ein for Human and Social Studies, 2000); Tgarashi Daisuke, “The
Establishment and Development of al-Diwan al-Mufrad,” Mamluk Studies Review 10, no. 1 (2006), 117-
140; John L. Meloy, “The Privatization of Protection: Extortion and the State in the Circassian Mamluk
Period,” Journal of the Economic and Social History of the Orient 47, no. 2 (2004), 195-212; Toru Miura,
“Administrative Networks in the Mamluk Period: Taxation, Legal Execution, and Bribery,” in Islamic
Urbanism in Human History: Political Power and Social Networks, ed. T. Sato (London and New York:
Kegal Paul International, 1997), 39-76;

20 Muhammad Ibn lyas, Bada’i * al-zuhiir fi waqa’i * al-duhiir, 5 vol., ed. Muhammad Mustafa (Cairo: al-

Hay’a al-Misriyya al-‘Amma 1i’1-Kitab, 1984), 5/385.
21 1bid. 3/24.
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for the benefit of the children of a deceased emir (apparently they received income from rent).”?2
While it is unclear if this is the “big” or “little” Khan Masrtr mentioned by al-Maqrizi, this
evidence does support al-Maqrizi’s judgment that the miida * and the Khan had lost their former
glory. Two final pieces of evidence provided by Ibn Hajar supports this conclusion that the
miida “ waned in importance. First, in his biography of Shihab al-Din Ahmad b. Salih al-
Shatanafi (d. 841/1437), who he identifies as “the employee (al- ‘amil) of the mida * al-hukm in
Cairo,” Ibn Hajar writes that “the condition (of the miida ) deteriorated greatly after him.”’%
While we cannot tell when al-Shatantifi stopped working at the mida *, it can be said with
confidence that his death in 841/1437 marks a definitive decline in the fortunes of the mida * al-
hukm in Cairo. Second, in another biography, this time of Ahmad b. Isma‘il al-Qalqashandt (d.
844/1440-1441), I1bn Hajar writes that this man was “the oldest one who remained of the notaries
(shuhiid) of the miida ‘ al-hukm.”’?* Although this might be understood to imply that by the death
of this man the miida * no longer existed, Ibn Hajar mentions that in 849/1445, the newly
appointed Shafi‘t Chief Qadi requested the presence of “those who had an appointment
(mubdshira) in the mida ‘ or in the awgaf.”’® So, it must be concluded that the mida ‘ al-hukm
did continue to exist after 1441, although in a perfunctory form and possibly with a reduced staff.
Yet while the mida * al-hukm was but a ghost of its former self by the mid-fifteenth
century, umana’ al-hukm continued to exist, at least in title, until the fall of the Cairo Sultanate to

the Ottomans. In Rajab 892/1487, Sultan Qaytbay ordered the arrest of the clients and associates

22 \bn Hajar, Inba’ al-ghumr, 3/408.
23 |bid. 4/76.
24 |bid. 4/163.

"2 Ibid. 4/235.
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(jama ‘a) of the Shafi‘1 chief gadi—the famed Shaykh al-Islam Zayn al-Din Zakariyya’ al-Ansarl
(d. 926/1520)—in order to force them to make an account of the awgaf under the supervision of
the Shafi‘ts. Among those arrested was an amin al-hukm.”?® Years later, after the Ottoman
conquest of Egypt, Ibn lyas also reports that one of the many administrators and officials who
were ordered to travel to Istanbul was a Shafi‘T deputy judge by the name of Shams al-Din al-
Dumyati who “had been responsible for the judicial trusteeship (amanat al-hukm).”’?’
Unfortunately, it is impossible to tell from these notices alone whether these two trustees were
able to command the large sums that their predecessors had. However, given that no mention of a
forced loan from orphans’ property is mentioned in regards to the umana’ after the first half of
the fourteenth century, it seems unlikely that they ever had such extraordinary amounts in their
possession. This may have been partly because individuals no longer accumulated vast fortunes
that could be passed to their descendants. But it would also seem that the Mamliiks’ reliance on
confiscations of property to stave off financial crises may have also had a large effect. According
to Ibn Iyas, Sultan Qansawh al-GhawrT (r. 906-922/1501-1516) made confiscation of
inheritances a policy of state: “One of his bad deeds was that he used to appropriate the property
of civil estates and take the property of orphans unjustly. And if a deceased had children,
whether male or female, he would withhold their inheritance from them, and he would violate

the command of the noble Shar ‘ (Wa-yukhalif amr al-shar* al-sharif).”"?® By the end of the 15"

century, therefore, it can be stated with confidence that the system of preserving and investing

726 1bid. 3/241. On al-Ansari, see Richard J. McGregor, “al-Ansari, Zakariyya’,” Encyclopaedia of Islam,
THREE.

21 1bn Iyas, 5/398.

728 Tpn Tyas, 5/90.
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orphans’ property that had finally come undone. The legal practices that had effectively upheld
the rule of law for inheritances and property rights were no match for the multiple economic and

political crisis at the twilight of the Cairo Sultanate.

The Hanafis Strike Back: Orphans’ Zakat and the Miida‘ al-Hukm
The Shafi‘is’ control of the miida ‘ al-hukm did not go unchallenged; during the 14"

century the Hanafls made two attempts to obtain the right to establish a mida ‘ of their own in
Cairo. These tensions reached their apex during the rough transition from the Bahri to Burji
periods. At the time, Barqiiq, soon to seize the throne for himself and put an end to the
Qalawiinid dynasty, was already in effective power, holding the new title of amir kabir (senior
emir) and atabak al- ‘askar.”? Previously, the well-respected Hanafi chief qadi Siraj al-Din al-
Hind1 (d. 773/1372) had attempted to establish a separate Hanaft mida *, but his sudden death
prevented this from occurring.”® When his son-in-law, Jar Allah, attempted the same, it caused
an uproar:

The Chief Qadi Jalal Al-Din Jar Allah al-Hanafi was granted a robe of honor (khuli‘

‘ald) and was then ordered to wear the rarka during the days he was in the service of

the Sultan just as the Shafi‘ chief qadi wears it, to have Hanafi judges act as his

deputies in the southern and northern provinces of Egypt, and to establish for the

Hanafi orphans a depository (mida ‘) in which would be deposited their property so

that zakat would not be taken from it. This was unacceptable for Burhan al-Din

Ibrahim b. Jama’a, and he spoke about putting an end to that. Then a council was held

in the presence of Barqtiq, the Senior Emir, regarding that on Monday the 15th (of
Jumada I), and the umara’, qudat and mashayikh al- ilm, except for al-Bulqini,

29 Steenbergen, Order Out of Chaos, 44.

0 Al-Magrizi, al-Suliik, 4/345; Ibn Hajar, al-Durar al-Kamina, 3/154-155; Inba’ al-ghumr, 1/14; lbn
Qadi Shuhba, Tarikh ibn gadi shuhba, 4 vol., ed. ‘Adnan Darwish (Damascus: Institut Frangais de
Damas, 1994), 3/405-406; Siraj al-Din was also granted the right to wear the tarha—the headgear
reserved for the Shafi‘t chief gadi—and the right to appoint deputies in the Egyptian provinces. Ibn Hajar
writes that his sudden death “was considered to be a blessing (baraka) from the Imam al-Shafi‘i. See Ibn
Hajar, al-Durar al-Kamina, 155.
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attended it. Then Shaykh Akmal al-Din, the head of the Khankah Shaykhu intervened
with the Senior Emir to put an end to what al-Jar (Jar Allah) wanted to innovate.
Some inappropriate words were exchanged between him and al-Jar regarding this.
Then what al-Akmal desired was accomplished, and it was ordered that al-Jar would
not be allowed what he sought. The faqir al-Mu‘taqad Khalaf al-Ttukht had (also) met
with the Senior Emir, Barqtiq, and spoken with him about putting an end to that. He
went to great lengths in this with him, even saying, “If you do not go back (in your
decision), then all that will remain between us is the arrow of the night (sikam al-
layl).”! The Senior Emir became very upset about what he said, and he feared its
consequence. On Monday the 22" of the month, he bestowed a robe of honor on
Chief Qadi Burhan al-Din Ibrahim b. Jama‘a, who settled in office according to
custom, and (it was ordered) that nothing would be removed from his jurisdiction.
This was the second time that the Easterners (al- ‘ajam) sought the creation of a
distinct depository (mida ) for the Hanafis and the appointment of Hanaft judges in
the provinces of Egypt. Their first attempt did not succeed during the tenure of al-
Sirgj al-Hindi. His illness prevented him from completing it until he died. The second
attempt was this, and so they were severely vilified for wanting to hinder the zakat.
Much poetry was composed about this.”*?

This passage is revealing for a number of reasons. First, it confirms that the mida * al-
hukm, although in the hands of the Shafi‘is, encompassed the wealth of non-Shafi‘T orphans,
including Hanaft orphans.’ Second, the narrative’s focus on only one of the three Shafi‘i-
exclusive privileges—the mida ‘ and the zakat that was taken from it—is indicative of the extent
to which this depository was viewed as a symbolic and material source of prestige. The protest at
Barqiiq’s council was a joint undertaking of the leading religious scholars; Burhan al-Din b.

Jama‘a, who as the sitting Shafi‘1 chief qadr presumably had the most at stake, did not have to

81 AI-Tikhi is threatening Barqiiq here with invocations directed against Barqiiq. The nighttime prayers
of the scholars and Stfis were portrayed as potent weapons and a counterpart to the military. See for
example the poetry in the Tafsir of al-Nisabiirt : “Do you jest with prayer (al-du ‘a’) and mock it? What
could inform you of what prayer creates?/ The arrow of the night never misses, and though it may take
time, that time will come.” One also finds in al-Suliik the metaphor of “two armies” employed by the
aforementioned judge Ibn Abit al-Baqa’: “They are two armies, the Army of the Night and the Army of
the Day.” See Nizam al-Din al-Hasan al-Nisaburi, Ghara’ib al-qur’an wa-raghd’ib al-furqan, 6 vol., ed.
Zakariyya al-‘Umayrat (Beirut: Dar al-Kutub al-‘Ilmiyya, 1996), 1/390; al-Maqrizi 5/57.

732 Al-Magqrizi, al-Suliik, 5/67.
7 The narrative of this event in Inba’ al-ghumr also notes that Jar Allah established a mida ‘ at a

determined location, but he also appointed a person to be the amin al-hukm. This information confirms
that the umana’ al-hukm were only appointed by the Shafi‘is. See Ibn Hajar, /nba’ al-ghumr, 1/193.
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represent his interests alone. These were shared interests among a group of religious scholars and
fuqara’, and something more than the Shafi‘1 chief qadi’s traditional preeminence appears to
have been threatened. This brings us to another important aspect of this passage: the request of
Jalal al-Din Jar Allah was interpreted by some (at least for the purposes of propaganda) as an
attempt to prevent zakat, the obligatory alms-tax that constitutes one of the five pillars of Islam.

Why was the focus of the critics on the taking of zakat, and to what extent were these
critics’ concerns related to the reality of the Hanaft judicial practice? Was the control of zakat
otherwise a matter of interest for the Shafi‘ts, or are we reading a propagandistic exaggeration of
their interest, provoked by another concern, such as personal or factional hatred of Jar Allah?
This section will answer these questions by describing the relationship of the Mamlik judiciary
to the collection and distribution of the zakatr and by investigating the multiple attempts of the
Hanafis during this period to acquire their own mida ‘ al-hukm.

The struggle between Jar Allah and the Shafi‘ts reflects a fundamental disagreement
between the Hanafis and the Shafi‘Ts regarding the nature of zakat. This disagreement, in turn,
led to opposing positions on the liability of minors (and the mentally insane) for payment of
zakat. It should be noted first, however, that a number of details regarding zakat were matters of
unanimous agreement. According to all jurists, zakat is the payment of a portion of property that
has reached a minimum amount (nisab) for the benefit of several categories of individuals
mentioned in Qur’an 9:60, including the poor (al-fugara’). It may also refer to the amount paid

in order to satisfy this obligation.”3* Its obligatory nature is attested to by numerous Qur’anic

3 Aron Zysow, “Zakat,” Encyclopaedia of Islam, Second Edition; Badr al-Din al-Ayni, al-Bindya
Sharh al-Hidaya, ed. A. Sha‘ban (Beirut: Dar al-Kutub al-‘Tlmiyya, 2000), 3/287-290; Kamal al-Din Ibn
al-Humam, Shark Fath al-Qadir, ed. A. al-MahdT (Beirut: Dar al-Kutub al-‘Ilmiyya, 2003), 2/163;
Muwaffaq al-Din Ibn Qudama, al-Mughni, ed. A. al-Turki and A. al-Halw (Riyad: Dar ‘Alam al-Kutub,
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verses and Hadith, such as Qur’an 2:43 and 98:5, both of which imply that salat (ritual prayer)
and zakat are related and necessary practices for correct religion.”® For the Hanafis, who
distinguish between acts that are merely wajib (necessary) and those that constitute a fard
(obligation), zakat is a fard.”® Because it is a basic requirement for Muslims on which there is a
consensus, a person who denies its obligatory nature is considered an infidel.”®’

Zakat is payable when an individual (or, in some cases, joint owners) possesses property
above a minimum amount (nisab) for an entire year (hawl). Although the individual is
responsible for making the payment, whether or not a person should give it to the leader of the
community, the imam, is a subject of disagreement (khilaf) among the madhhabs. All madhhabs
do agree on that the category of wealth known as al-amwal al-batina (concealable wealth),
which includes gold, silver, and other concealable objects, cannot be demanded by the imam or
his representatives, although the believer can willingly give it to the imam.”® In practice,
however, as will be discussed shortly, concealable wealth was often taxed. There is some
evidence that Mamlik jurists attempted to justify this practice.”® As for unconcealable wealth
(al-amwal al-zahira), which includes taxable livestock and agriculture, it was “the ancient (al-

gadim)” opinion of al-Shafi‘1, the opinion of the Hanafis, and one opinion of Malik that the

1986), 4/5; Najm al-Din Ibn al-Rif*a, Kifaya al-Nabih Shark al-Tanbih, ed. M. Basalltim (Beirut: Dar al-
Kutub al-‘Tlmiyya, 2009), 5/184.

% Tbn Qudama, 4/5; Tbn al-Rif*a, 5/184-5.
736 Al-*Ayni 3/288-291.
¥ |bid., 3/290.

8 Al-Mawardi, al-Ahkam al-sultaniyya wa’l-wilayat al-diniyya, ed. A. al-Baghdadi (Kuwait: Maktabat
Dar Ibn Qutayba, 1989), 145.

739 7ysow (quoting Ibn al-Humam, Fath al-Qadir).
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individual should hand it over to the imam for distribution. Nevertheless, the Shafi‘is preferred
the “new” opinion that the individual has the right to distribute their own zakat although it is
preferable to hand it over to the imam if he is just. The justification for this is that the imam is
more knowledgeable of those in need.”° If the imam is unjust, then it is preferable to distribute
the zakat oneself.”** The Hanbalts held that it is preferable for individuals to distribute both
concealable and unconcealable wealth themselves although it is also acceptable to hand it over to
the imam."*? However, if the imam is unjust, Ibn Qudama wrote that is still acceptable for
believers to pay both concealable and unconcealable wealth to the imam “because the imam is
their legal representative, so their duty is absolved upon paying it to him, just as in the case of
the guardian of the orphan if he appropriates it on behalf of his ward.”’® In other words, the
imam absolves the duty of the believer to pay zakat to one of the legal recipients because he
takes on this duty, just as the guardian of the orphan assumes the duty to give the zakat to its
beneficiaries when he removes the amount to be paid from the wealth of his ward.

This issue of representation was at the heart of the major legal disagreement related to
zakat between the Shafi‘is and Hanafis. Are minors and other people without full mental
capacity obligated to pay zakat, and could a representative do this for them? The problem was
not just that there is no clear textual proof regarding this matter on which the jurists agreed.

Rather, there was a deeper disagreement about the nature of zakat itself. According to the

0 Abi al-Qasim al-Rafi‘, al- ‘Aziz sharh al-wajiz, ed. A. Mu‘awwad and A. ‘Abd al-Mawjid (Beirut:
Dar al-Kutub al-‘Timiyya, 1997), 3/3-5.

™ |bid., 3/5.
2 Tbn Qudama, 4/92-95.

™3 Ibid., 4/95.
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Hanafis, payment of zakat was a form of worship ( ‘ibada) and, like prayer, it required the correct
intention (niyya) to be correctly performed.”** Until an individual reached mental maturity, they
could not be demanded to perform these ritual acts. Interestingly, this absence of an obligation to
pay does not extend to the zakat of fruits and crops and the zakar al-figr, which all legal schools,
including the Hanafis, agreed was obligatory on all believers regardless of their mental
capacity.”® The Shafi‘is, on the other hand, argued that zakar must be paid from the property of
minors and the mentally impaired. They did not challenge the Hanafis on the importance of niyya
for the performance of ritual acts. Rather, they argue that the Qur’anic verses are general
commands which should be interpreted as applying to every believer; they also pointed to several
early reports from the Prophet or his companions which seem to indicate that zakar must be paid
on minors’ property, such as the following: “Be vigilant with the property of the orphans so that
zakat does not consume it.” "4

As a result, guardians of orphans (the only relatively common circumstance in which a
minor would be in the possession of enough wealth to meet the nisab) are required to take the
zakat from the property of the orphan as their legal representatives. This does not clash with the

principle that ritual obligatory acts require niyya because the legal recipients of zakat have a

legal claim to Muslims’ property when it reaches the nisab.”*’ The niyya in this case is required

™4 bn al-Humam, 2/166-168.
5 Zysow; lbn al-Rif*a, 5/187.

%6 Muhammad b. 1dris al-Shafi‘i, Kitab al-umm, ed. R. ‘Abd al-Muttalib (Al-Mansira: Dar al-Wafa’ 1i’l-
Taba‘a wa’l-Nashr wa’l-Tawzi‘, 2001), 3/69; Ibn al-Rif*a, 5/186.

47 Al-Shafi‘i, 3/68.
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of the representative, the minor’s guardian.’*® Some Shafi‘is defended this point by arguing that
obligation to pay resided in the property and not in the person.’* In any case, the Shafi‘is were in
agreement that it was the responsibility of the legal guardian of a minor or mentally impaired
individual to take the amount owed for zakat from his ward’s property. Zakat is like the
maintenance of a spouse (nafaga) or the land tax (kharaj) insofar an individual is liable for its
payment regardless of their mental capacity.’

But to whom could the guardian pay the zakat? As indicated above, there is no clear
ruling in the legal schools of how zakat should be collected and distributed. On the one hand, the
jurists were all aware that Abt Bakr, the second Caliph, forced the Bedouin tribes that had
stopped paying zakat to Medina to pay it, and this was seen as a precedent which allowed the
imam to send tax collectors to take the zakat.”* However, according to Ibn Humam, this practice
was ended by ‘Uthman when he realized that people had changed and that he did not want to
send the tax collectors (su ‘at) to search people’s belongings. The imam, nevertheless, still has the
right to demand zakat from a group of people whom he finds out are no longer paying it
themselves.

It would seem that by this time, jurists held that zakat should be paid willingly to the
imam (or sultan) even if he was unjust, but most jurists made no clear ruling that it had to be paid
to the imam. One prominent exception is Jalal al-Din al-Mahalli, a 9th/15th century Shafi‘1 jurist,

who argued that “paying one’s zakat to the imam is apodictically preferrable,” but “if the imam

8 Al-Rafi1, 3/8.
9 Ibn Rif‘a, 5/187.
0 Al-Shafi‘i, 3/68; Ibn al-Humam, 2/166-169.

1 |pn al-Humam, 2/172; al-Mawardi, 145-146; Ibn Qudama, 4/5-6.
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demands the zakat of unconcealable wealth then giving it to him is obligatory, which is not
subject to any (juridical) disagreement.””? This raises an important question relevant to our
understanding of how zakat, and the zakat of orphans in particular, was dealt with in practice
during the Mamluk period. To what extent does al-Mahall1’s claim reflect general practice in the
Mamlak period?

Historians of Fatimid, Ayytbid and Mamlak Egypt have long bemoaned the paltry
information on zakat collection in the sources.” On the basis of pre-Fatimid practice, Rabie
suggested that zakat was likely paid directly to the legal beneficiaries “without any interference
on the part of the state.”’®* Lev notes that there seems to be no information whatsoever from the
Fatimid sources on zakat collection, but also observes that Ibn Mammati’s administrative
manual, written between 1182 and 1193, in which he describes the correct administrative method
of extracting zakat by the state, may reflect Fatimid practice.”® This information can be
supplemented with the useful chronicle written by the Fatimid and Ayyibid-era administrator

Ibn al-Tuwayr (d. 617/1220).7° lbn al-Tuwayr writes that shortly after the arrest of the vizier al-

732 Jalal al-Din al-Mahalli, Kanz al-Raghibin Shar/ Minhdj al-Talibin, ed. M. al-Hadidi (Jedda: Dar al-
Minh3j 1i’l-Nashr wa’l-Tawzi‘, 2013), 1/440.

733 Hassanein Rabie, The Financial System of Egypt A.H. 564-741/A.D. 1169-1341 (London: Oxford
University Press, 1972), 96; Yaacov Lev, Charity, Endowments, and Charitable Institutions in Medieval
Islam (Gainesville: University Press of Florida, 2005), 6-8; Adam Sabra, Poverty and Charity in Medieval
Islam: Mamluk Egypt, 1250-1517 (Cambridge: Cambridge University Press, 2000), 39-40; Baki Tezcan,
“Hanafism and the Turks in al-Tarastsi’s Gift for the Turks (1352),” Mamluk Studies Review 15 (2011),
67-86, 75.

54 Rabie, 96.

%% |ev 6-7; Abii al-Hasan ‘Alf Ibn al-Makhzimi, Kitab al-minhdj fi ‘ilm kharaj misr, ed. C. Cahen and .
Raghib (Cairo: L’Institut frangais d’Archéologie orientale, 1986), 42.

6 Abii Muhammad ‘Abd al-Salam Ibn al-Tuwayr, Nuzhat al-Muglatayn fi Akhbar al-Dawlatayn, ed. A.
Fu’ad Sayyid (Cairo: Matba‘at Dar al-Kutub wa’l-Watha’iq al-Qawmiyya bi’l-Qahira, 2010).
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Ma’miin al-Bata’ihi in 515/1121, a Muslim and a Samaritan were appointed as “heads of a diwan
to extract what is owed to God of zakat from the people’s property and what has been assigned
as mukiis.”™" Despite the Caliph al-Amir bi-Ahkam Allah forcing them to repeatedly swear on
the Qur’an and a Torah, respectively, the two, along with a Christian mustawfi whose help they
enlisted, apparently botched the job by extracting huge amounts of wealth, up to 70% in one
case, and the culprits were duly dealt with and punished.’”*® Although this anecdote does not tell
us if the collection of zakat was a previous practice or continued after this fact, it is notable that
the issue Ibn al-Tuwayr focuses on in this episode is not the collection of the zakat but the
exorbitant extraction of wealth well beyond the accustomed amounts.

For the Ayyabid and Mamltk period, we stand on firmer ground. Salah al-Din’s
administration in Egypt had a Diwan al-Zakat, and state collection of zakat appears to have
continued for at least much of the Ayyiibid period.”® In the Mamliik period, things get a little
murkier. Ibn ‘Abd al-Zahir, in his biography of Baybars, includes a list of people and places that
Baybars levied zakat on: merchants entering Egypt, the pastoral people of Barga in Libya, and
merchants arriving in the Holy Cities in Arabia, Yemen and Sawakin on the Red Sea.”®® Based in
part on evidence from al-Qalgashandi’s famous administrative manual and evidence from the
chronicles, historians have argued that people were generally left to pay their own zakat except

in the few cases mentioned above at most.”® However, this evidence from al-Qalqashandi’s

7 Ipid. 19.

8 |pn al-Tuwayr, 20-21.

%% Rabie, 96-98; Sabra, 39-40; Lev, 6-7.
7% Tbn “Abd al-Zahir, 275-276.

761 Rabie 100; Sabra 40.
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manual cannot be considered a complete description of zakat collection in the Mamlik Period.
First, this does not include zakat collected from orphans. Second, one must remember that the
terms zakat and maks were not always used in the same way by the same people. This was noted
by Rabie, who noted that “[1]t is necessary to distinguish, from a comparatively early time
onwards, between the real shar 7 zakat and taxes, such as customs duties, etc., which were
referred to as zakat merely to provide them with a cover of shar 7 legality.””®? One case of this
that has already been recognized is the so-called zakat al-dawlaba which was abolished by al-
Mansiir Qalawiin upon his accession to the throne in 678/1279. This “zakat” was actually a
rather burdensome tax on the urban population that “had taken them well beyond the bounds of
shar ‘T laws.”’®® But the inverse of Rabie’s warning is also true: taxes and dues that were not
officially termed “zakar” appear to have been considered by some of the ‘ulama’ as a
replacement for zakat, or, at least, so exorbitant as to make its collection an unbearable burden.
This line of reasoning appears clearly in the following narrative of an attempt by the Mamlak
emirs to collect the zakat:
On Wednesday the fourth of (Jumada al-Akhira), the gadis and religious scholars were
gathered together. It had been decreed that zakat would be taken from the property of the
people for the sultan. They agreed that he does not have the right to take it in this era, for
the coins are (made) of gold and silver and people are protected thereby from the
extraction of their wealth.”®* As for the goods ( ‘uriid) consisting of cloth and similar

things in the hands of the merchants, the mukas were first taken from them on the basis
that it was zakat, then the mukas taken from them grew exponentially until things came to

62 Rabie 96.

763 Baybars al-MansiairT al-Dawadar, Zubdat al-fikra f7 ta #ikh al-hijra, ed. D.S. Richards (Beirut: Das
Arabische Buch Berlin, 1998), 178; Rabie 99; Sabra 40.

8% In other words, since people exchange wealth in gold and silver coins, they cannot be forced to pay
zakat to the state, since (as explained above) concealable wealth cannot be demanded by the Sultan.
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where they are now. As for livestock consisting of camels, sheep and goats, they are not

left to graze in the land of Egypt but are fed by paying money, so they are not subject to

zakat.”® As for produce and agriculture, it is well-known what the condition of the
peasants has become from the levies.” They dispersed on that note, and what they (the
emirs) were going to do was stopped.”®

It is possible that others, including the overtaxed peasants, may have had a similar
approach to zakat. Some may have even considered the taxes, fees and imposts that transgressed
the rules and recommendations described in figh texts as acceptable means of fulfilling the
obligation to pay zakat. Since the preferable method of paying zakat was to the imam, all that
would be required of a person in this case to fulfill payment of zakat would be to have the
intention (niyya) of paying zakat when he or she handed over a payment to the tax collectors.
Hence, while the zakat of most individuals was likely not collected by the state for most of the
Mamlak period, the heavy taxes and imposts extracted by the state made the collection of zakat
in many ways superfluous.

Yet the same cannot be said of the zakat of orphans. Since the property of all orphans was
directly supervised by the Shafi‘1 chief qadi, his deputies, and his court trustees (umana’ al-
hukm), all orphans’ property was potentially subject to zakat. If we define the state as only the
representatives of the sultan and his emirs, then it is true in a trivial sense that zakat was not
officially collected by the state from individuals residing within Egypt (with the exception of

merchants trading abroad and re-entering Egypt). The judiciary, while relatively independent of

the sultan, were nevertheless capable of wielding coercive power. In this sense, zakat was indeed

levied by the state. In any case, zakat went straight to Shafi‘1 gadis and not into the sultan’s

"8 This part refers to the unanimous legal ruling that only camels, sheep and goats (the kinds of animals
which are potentially subject to zakat, horses being excluded) that are left to graze freely are subject to
zakat. Animals whose feed is purchased do not figure in the calculation of zakat.

66 Al-Magqprizi, al-Sulik, 7/98.
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coffers. As one might expect, this led to some real conflict between representatives of the sultan
and the judiciary. One of these will be discussed in the next chapter in the discussion of orphans’
property in Upper Egypt.

Another clash of interests regarding zakat collections appears in a fatwa penned by ‘1zz al-
Din Ibn ‘Abd al-Salam al-Sulam (d. 660/1262). In the fatwa, he is asked if the command of the
sultan to a Shafi‘T guardian not to extract zakat from the wealth of a child is valid. His reply is:

It is impermissible for the Sultan to prevent the extraction of the orphan’s zakat, and

he is not to be obeyed except out of fear of his power. If the guardian can do it

secretly, then he should. If he is unable to, then let him inform the child when he

comes of age so that he can extract it himself.
The sultan here is portrayed as trying to prevent the collection of zakat rather than take the zakat
for himself. Why might this be?

It turns out there is a very good reason for this. One major concern of the Mamlak
military, who were, of course, threatened with an untimely death as an occupational hazard, was
ensuring the passage of wealth to their children. If minors upon the death of their father, these
children would be considered orphans, and so their guardian would take control of the wealth of
his ward. As seen at the beginning of this chapter, just after the death of Ibn ‘Abd al-Salam,
Baybars placed the maintenance of the property of the orphaned children of his army under the
control of the Shafi‘T judiciary. In Baybars’ words, the immediate cause for this was that “when
the one of the soldiers dies, his khushdash appropriates his property.”’®” The Mamliik military
had a material interest in the property of the orphans under their supervision. One way to legally

appropriate the property would be to take zakat from the property, at which point the guardian

would be able to distribute it themselves. It is possible that the sultan in the aforementioned

" Ibn *Abd al-Zahir, 197.
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fatwa is Baybars and that he was attempting to preserve the inheritances of his Mamliks by
ordering the guardians of his soldiers’ orphaned children to stop extracting zakat.

Once we realize that the Mamluks had a stake in the wealth of orphans, whether their
own potentially orphaned children or the orphans in their households, we are in a better position
to understand the appeal of the HanafT position on the zakat of orphans to the Mamluks. This can
also help us explain the interesting argument of the Hanafl Chief Qadi of Damascus Najm al-Din
al-Tarastst (d. 758/1357) in his Tukfat al-turk fi-ma yajib an yu ‘mal fi al-mulk. Tezcan has
shown that this work was written “in a deep effort to ‘sell” Hanafism to the Mamlik sultanate as
the official law of the state.”’® In the work, al-TarasiisT argues that the Hanafi judge should take
responsibility for the orphans’ property since that would prevent zakat from being extracted.
Tezcan fails to understand the significance of this argument, arguing that “the Hanafi stance is
more disadvantageous for the public treasury.”’®® However, as | have argued here, the zakat of
orphans’ property did not go to the public treasury but ended up directly in the hands of the
Shafi‘1 judiciary. Moreover, the Hanafi position would be more advantageous to the Mamltk
class, although maybe not for the public treasury, since it would ensure that the property of the
military class’s offspring was not subject to a tax (albeit a small one) levied by the judiciary.

Hence, the attempts by Siraj al-Din al-Hind1 and Jar Allah to create a separate judicial
depository for the property of Hanafi orphans were actually in line with the interests of the ruling

class. And, indeed, the poetry that al-Maqrizi referred to above identified this endeavor as a

68 Tezcan, 68.

%9 Ipid., 76.
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project of the “Turks.” The poet and encomiast of the judiciary, Shihab al-Din Ibn al-*Attar,’ "
wrote:
Our Turks decreed a miida  hukm
for the Hanafis to prevent the zakat.
O Lord! Take them, for if they succeed
we fear they’ll decree the end of prayer (salat).
amarat turkuna bi-muda * hukm
hanafi li-ajl man * al-zakat
rabb khudhhum fa-annahum in agamii
nakhshd an ya 'muri bi-tark al-salat’™
While the Hanafis certainly had much to gain in having their own miida ‘, the move was
perceived as beneficial to the Mamluks, if not perceived as having come directly on their orders.
The force of the critics’ attacks on this move can be seen Ibn al-*Attar’s coupling of zakat and
salat, which derives, as seen above, from the coupling of the two in both the Qur’an and,
conceptually, in discussions of zakat in figh. In the end, this was too much for Barqiiq’s
precarious hold on effective power to maintain, and he chose to relinquish his interests in
preventing zakat in order to preserve the good will of the Shafi‘T establishment.
On a final note regarding the attempts of the Hanafis to establish their own miida °, it must
be stated that this was one event in a broader struggle between the Shafi‘is and the Hanafis over
privileges, resources and appointments. The transition to the new, Circassian regime appears to

have been a time in which this struggle became particularly fierce.””? Although unstated in the

sources, it is possible that the Hanafis made two attempts to acquire their own mida * at this time

0 See his biography in lbn Hajar, Inba’ al-ghumr, 1/441.
™ \bid., Inba’ al-ghumr, 1/194.
2.0n this, see Levanoni, “A Supplementary Source for the Study of Mamluk Social History: The

Tagariz,” Arabica 60 (2013), 146-177 , esp. 158-159. | am grateful to Professor Luke Yarbrough for
reminding me of the relevance of this study to the topic at hand.
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due to a combination of the large amount of wealth flowing into the coffers of the Shafi‘t mida
during the late fourteenth century and the difficulties that Barqiiq experienced in acquiring loans
from this property (it will be remembered from the discussion above that he had to appoint Ibn
Maylaq and Ibn Abt al-Baqa’ to the judgeship in order to acquire loans of orphans’ property
from them). It is also significant that the Hanafis do not seem to have made any noticeable
attempt to acquire their own mida ‘ in Cairo following the final attempt by Jar Allah. This, in
itself, is further evidence for the decreasing importance of the miida ‘ in the 15" century.

Both al-TarastsT’s attempt to sell Hanafism to the Turks and the attempt to receive a
Mitda * were top-down approaches to overcome Shafi‘t dominance in the Mamluk Period. Their
existence should not blind us to the existence of other avenues through which this struggle over
power and privilege between the madhhabs was carried out. One of these that | have identified is
the use of the plural court system in order to force a ruling that would have prevented zakat from
being collected from a minor or orphan whose property is under the supervision of the judiciary.
This stratagem was suggested by al-Tarasisi in a legal opinion that was part of a collection of
fatwas or legal responsa, that were not like the normal form of a fatwa written in response to a
question but which, rather, he composed on his own initiative. According to his own
introduction, he did this in order to bring the practice of the courts in line with the legal norms of
the Hanafi madhhab.’”® It is sometimes referred to as al-Fatawa f7 al-figh, but was named by the
author Anfa‘ al-wasa il fi tahrir al-masa’il, or The Most Productive Means of Elucidating Legal
Problems. The stratagem is written as an answer to the following set of questions:

Zakat is not required from the property of a male or female minor according to what is
(commonly) known. But, if it is not required, then is it permissible for the Hanafi judge

" Najm al-Din Ibrahim Al-Tarasisi, al-Fatawa al-tarasiisiyya aw anfa‘ al-wasa’il ff tahrir al-masa’il,
ed. Mustafa Muhammad al-Khafaji (Matba‘at al-Sharg, 1926), 3-4.
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(al-gadr al-hanafi) to rule in favor it being dismissed (as an obligation) before they reach

majority, or not? And does such a ruling remove the disagreement (kkilaf) about the

issue, or not? Also, is this conditional on (the presentation of) a legal claim, or not? And

if it is conditional (on the presentation of such a claim), then who is the adversary in it? Is

the legal claim of a needy person (fagir) against the guardian of a minor valid, or not?”"#
In his lengthy response to these questions, which I have translated and included here as
Appendix A, al-TarasiisT mentions that “this ruling—I mean, ruling in favor of it (zakat) being
dismissed—has been given by a number of the madhhab’s judges, and it is valid and removes
(the effect of) the disagreement.”’” In other words, HanafT judges were blocking Shafi‘ls from
extracting zakat from orphans via a judicial ruling (Aukm). The only issue with the ruling,
according to al-Tarastsi, is that it requires a legitimate adversary (khasm shar 7) who can sue for
zakat. In the cases that al-TarastisT was aware of, a needy person (fagir) was brought by the
guardian of the orphan to a Hanafi judge. The needy person would submit a claim for the zakat
of the orphan, and the judge would then dismiss the obligation to pay zakat. According to al-
Tarastsi, however, only the /mam has the right to submit this claim. His suggestion is to enlist
the help of the Imam or one of his agents to petition the court for the zakat’s dismissal.”’®

This fatwa shows that the struggle over orphans’ zakat between the Shafi‘is and the
Hanafis did not only occur at the upper echelons of the judiciary. Individual judges and
guardians used the judicial system in order to submit legal claims that limited the ability of the
Shafi‘is to implement their vision of the shar ‘T duty to extract the zakat of minors. Although

these petitions were successful, al-Tarastisi nevertheless considered them invalid and offered an

alternative solution. Whether or not his solution was ever adopted, it is nevertheless an important

4 Ibid. 4.
7 |bid. 4-5.

778 |bid. 5-9.
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testament to the ability of individual legal scholars to create novel legal solutions in reaction to

the legal practice of the Mamliik Period.

Conclusion

The new miida ‘ established by Lajin and Ibn Daqiq al-‘Id succeeded in creating a
centralized place in which orphans’ property could be kept safe and invested—at least for a time.
This created a vital resource that seems to have been used for most of the 14" century to its
intended purpose: to make the resources available for investment in the heart of the city and
prevent embezzlement. The supervision of the testamentary guardians also centralized control
over the estates in their control. This centralization of control of orphans’ property in the hands
of the Shafi‘ls was challenged on multiple levels by the HanafTs, who attempted to block the
extraction of zakat from orphans at in individual level at the courts and to receive permission to
create a miida * of their own. Although the latter effort was never solution, it does appear that the
former solution had some success.

When the Cairo Sultanate began facing increasingly serious financial and military crisis
at the end of the 14" century, the miida ‘ was a critical emergency fund that emirs and sultans
eagerly exploited. Thus, the very reforms that centralized control over orphans’ property enabled
its exploitation. Al-Maqrizi wrote that the decline in the fortunes of the mida  was due to
Tamerlane’s destruction of Syria and the collapse of interregional trade. While this probably was
a factor in its decline, the analysis above indicates that the series of loans, many of which were
never returned, demanded of the mida * and the umana’ created a crisis of confidence: the place
had lost its sanctity (kurma), to use al-Maqrizi’s term, before Tamerlane’s occupation of

Damascus. It is significant that the umana’ al-hukm continue to make brief appearances in the
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narrative sources even after the Ottoman invasion. This seems to indicate that Shafi‘is continued
to supervise orphans’ property and testamentary guardians in a more decentralized manner. One
wonders if this was a conscious decision on the part of some of the Shafi‘is in order to conceal
the wealth and make its confiscation more difficult. In the next chapter, it will be seen that such a
decentralized system was, indeed, in place in Upper Egypt and, at least by the late fifteenth

century, in Damascus as well.
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Appendix A
Translation of Najm al-Din al-Tarasusi, Fatawa al-tarasiist aw anfa ‘ al-wasa il fi tahrir al-

masa il (Cairo: Matba‘at al-Sharg, 1926), 4-9.

The Question:

Zakat is not required from the property of the male or female minor according to what is
(commonly) known. But, if it is not required, then is it permissible for the Hanafi judge (al-gadr
al-hanafi) to rule in favor it being dismissed (as an obligation) before they reach majority, or
not? And does such a ruling remove the disagreement (khilaf) about the issue, or not? Also, is
this conditional on (the presentation of) a legal claim, or not? And if it is conditional (on the
presentation of such a claim), then who is the adversary in it? Is the legal claim of a needy person

(fagir) against the guardian of a minor valid, or not?

The Response:

This was mentioned in al-Hidaya. He said: “Zakat is not required for the child or the
insane, in contrast to (the position of) al-Shafi‘1, God Have Mercy on Him, for he says that it (i.e.
zakat) is an obligatory payment on property (gharama maliyya), So it is considered to be like all
(obligatory) payments of support, such as the maintenance of wives. Hence, it becomes like the
kharaj or ‘ushr. For us, it is an act of worship (‘ibada); thus, it is only valid if it is chosen, in
order to realize the meaning of ‘being tested (al-ibtila’).” They (i.e., the child and the insane)
have no choice due to the absence of intellect (al- ‘aq/). This is different from (the case of) the

kharaj because it is a payment for support of the land (mu 'nat al-ard). Likewise, the concept of
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‘payment of support (al-mu 'na)’ is preponderant in the ‘ushr and the concept of worship (al-

‘ibada) is subordinate.” Those were the words of al-Hidaya.

| say: The issue is well-known, and there is no disagreement among the ashab’’" as far as
I know that zakat is not required for the male or female minor. So, there is no benefit in
occupying ourselves by quoting the statements of the rest of the ashab regarding the matter. This
ruling — I mean, ruling in favor of it being dismissed — has been given by a number of the
madhhab’s judges, and it is valid and removes (the effect of) the disagreement. It is conditional
on a legal claim from a legitimate adversary (khasm shar 7). However, the way to do it is in need
of some consideration because it requires a valid legal claim on behalf of a legitimate adversary.
Otherwise, the ruling will have the sense of a nonbinding legal opinion ( ‘ala@ wijh al-fatwa), and
its goal of nullifying (the effect of) the disagreement will not be met. This is because a judge
(gadr) who disagrees may summon the guardian and require him to pay zakat to the needy person
(fagir). What | have seen from the judges (qudar) who rule in favor of it being dismissed is that
they take the following course. The guardian of an orphan would present himself along with a
needy person (faqir) to the judge (gadi). Then the needy person (fagir) would submit a claim
against the guardian of the orphan that (1) the latter has in his possession a certain amount of the
orphan John Doe’s property, (2) a lunar year has passed on it (i.e., it has been in the full
possession of the guardian for a year), (3) he is needy (fagir), and (4) that he is requesting from
him ten dirhems, for example, of the zakat.””® Then the orphan’s guardian would reply, ‘The

property is in my possession. But this orphan has not yet reached maturity, so zakat is not

" al-ashab: lit., the companions. Here, it refers to Hanafi authors of authoritative legal compendiums.

" Numerals added by me.
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obligatory for him.” So, he would ask the judge (al-iakim) to rule in favor of dismissing it (i.e.,
the zakat) for the orphan as long as he is a minor and has not reached majority. Then, the judge
(al-hakim) would rule according to that.

In my opinion, this legal claim is invalid, for no other reason but that the needy person
(fagir) does not have the legitimate right to petition (wilayat al-talab) and the right (to demand
zakat) is not his. Rather, he is a recipient of the standing right determined from zakat. The Sun of
the Imams (i.e., al-Sarakhsi) stated in al-Mabsiit, “For us, it is considered an act of worship
because it is one of the pillars of faith since he (i.e., the Prophet Muhammad), Peace Be Upon
Him, said, ‘Islam has been built on five things,” and he counted among them zakat. Moreover,
the purpose of faith is worship, so it is included among the pillars of faith. That is because the
one who gives charity (al-mutasaddiq) turns what is his into something for God Almighty by
disbursing it to the needy (al-fagir), to be sustenance for him from God. God has said, ‘Did they
not know that it is God who accepts repentance from His servants and receives the alms?*’"® The
Almighty has also said, ‘Who is it that will lend Allah a beautiful loan?’"®° By doing so, he
makes his property solely His to be entirely for worship, and, for this, receives by means of it
purification. Thus, it has become clear that humans have no right to it (i.e., to property given to
God as charity) because sharing (al-shirka) contradicts the idea of worship.”

These were his words. The gist of it is that he (i.e., al-mutasaddiq) transfers the right to
God Almighty; by paying it to the needy (al-fagir), he has acted sufficiently and he is no longer
under an obligation for it (i.e., no longer under an obligation to pay zakat for his property). This

is because the needy (al-fagir) is a recipient and not a possessor of the right. But, if the needy

77 Q) 9:104.

80 Q 2:245 and 57:11
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(al-faqir) does not possess the right, then the legal claim made by him is invalid. What al-Zahid1
has stated in al-Qunya supports this, for he states, “As for the one delays (his payment of) zakat,
it is not for the needy (al-faqir) to demand it, nor to take his property without his knowledge. If
he takes it, he is liable for it.” Support for this was also mentioned in al-Khasst’s al-Fatawa al-
kubra, where he stated, “If a wealthy individual has an obligation of zakat, but he is not paying
it, it is not permissible for the needy (al-fagir) to take it from his property without his
knowledge. If he were to take it, and the property were still in existence, he would have the right
to have it returned if it. If it has since been consumed, he is liable for it because the right is not
that particular needy person’s (al-faqir bi- ‘aynih).” (Al-Sarakhsi) said in another place in al-
Mabsiut regarding the difference between zakar and ‘ushr that it (i.e., ‘ushr) is a kind of property
that one is obliged to pay due to the existence of land that produces revenue. In light of the
principle — which is productive land — it is considered to be a payment of support (mu 'na), as
he explains in al-Us/, and the concept of worship is subordinate because that is (only) out of
consideration of the fact that the recipient is the needy (al-fagir). Something similar to what al-
KhassT said is mentioned in the text of al-Baar al-Mu#iz.”8* Also, the following was mentioned in
al-Dhakhira: (Ibn Maza) said, “Such is the case if ‘ushr land produced food, but he consumed it
and so was held liable for a debt in cash worth its value. However, this was before the dirhems
had been in his possession for a full lunar year. After a full lunar year passes on the dirhems, he
does not owe zakat on them because they are a debt demanded by someone of him on behalf of
humanity, and that someone is the imam.” It is also mentioned in al-Zahidi’s commentary on al-

Qudari, “A debt of zakat impedes the obligation to pay zakat for both apparent and unapparent

81 A text by al-Zarkashi.
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property (al-amwal al-zahira wa’l-batina), whether or not the zakat is to be paid from property
still in his possession or has become a liability because he consumed it (i.e., he consumed the
property on which zakat was due).” According to the latter two and according to Aba Yasuf, if it
is to be paid from the (original) property, then it impedes (the obligation to pay zakat) out of
consideration of justice (istizsanan), but if it is something he is liable for (with the original
property no longer in his possession), then it does not impede (the obligation to pay zakat).
However, Zufar held that it does not impede this at all because it is a form of worship, similar to
owing a debt during pilgrimage. Our position is that this debt has someone among humanity who
demands it: in the case of livestock, it is the imam; in the case of commercial transactions, gold,
or silver coins, it is his representatives, who are the owners (of that property).

(Al-Kasani) also stated in al-Bada’i,'®? “The imam may not forcibly take zakat from the
owner of property without the latter’s consideration. If he were to take it, then (the obligation to
pay) zakat is not dropped.” He mentioned previous to this statement — in the course of his
debate with al-Shafi‘1 regarding the consumption of property on which zakat is owed after the
passing of a lunar year and when the person is capable of paying — that (the obligation to pay) is
dropped according to us Hanafts, contrary to what al-Shafi‘t argued. He provided evidence for
this position, and said, among other things, “If he did not pay until the minimum amount of
property on which zakat is due was consumed, then the disagreement stands whether it was
demanded by the needy (al-fagir) or by the official collector (al-s@ 7).” Then he stated, “For us,
the owner is responsible either for the original property on which zakat is due or for its
equivalent value...as for his (al-Shafi‘1’s) position that he impeded a right after it was demanded

of him, we respond that that needy individual (al-fagir) has not been specified as the one who

"2 Bada’i* al-sand’i’ fi tartib al-shard’i* by ‘Ala’ al-Din al-Kasani.
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deserves that right because the owner of the property could give it to a different needy person
(fagir).” At another point, he stated regarding a debt of zakat, “According to Aba Yasuf and
Muhammad, for any debt which is demanded by someone on behalf of humanity, the obligation
to pay zakat is impeded. For zakat on livestock, this is because it is demanded by the sultan,
either in kind or as a debt equal to its value. That is why a person is asked to take an oath if he
denies that a year has passed, that he intends to use it for trade, or something of the kind. It is
considered to be a debt owed to all humans. As for zakat on commercial property, its payment is
also demanded in a figurative sense (taqdiran) because the sultan has the right to take it, and the
Prophet of God, Abti Bakr, and ‘Umar did take it — up to the time of ‘Uthman, when wealth
became abundant in his era, and he realized that keeping track of it would put great hardship on
its owners, so he thought it was for the better to delegate fulfillment of its payment to its owners,
in accordance with the consensus of the Companions. Thus, the owners of property became like
delegates of the imam. Consider his statement, “Whoever is liable for a debt, let him pay it, and
let him pay zakat on what remains of his property,” for that amounts to a delegation to the
owners of property to extract zakat. Therefore, the right of the imam to receive (zakat) is not
invalidated, which is why our ashab say that the imam, if he discovers that the people of a town
no longer pay zakat on concealable property (al-amwal al-batina), may demand it of them, but, if
he wants to take it from them on his own accord without an accusation that it is not being paid by
its owners, then he may not do this because it violates the consensus of the Companions. (The
following example is) an explanation of that: If a man had 200 dirhems but did not pay their
zakat for two years, then he would be held liable for the first year but owe nothing for the second

according to our ashab.
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| say: What emerges clearly from all of that is that the needy person (al-fagir) does not
have the right to demand (wilayat al-mutalaba), but, rather, it is for the imam to demand
unapparent property (al-amwal al-batina) if he discovers the property owners’ abandonment of
paying zakat. If the needy person (al-faqir) came under these circumstances and requested from
the minor’s guardian the zakat of the minor’s property, and made such a claim in the presence of
the judge (al-gadi), then this claim is invalid because he does not have the legal authority (li-
‘adm al-wilaya lahu shar ‘an). Thus, the ruling of the judge appointed for the case (Aukm al-gadr
al-murattab ‘alayha) is a non-binding legal opinion (fatwa), and it does not nullify (the effect of)
the legal disagreement. And it may not be said that, because the needy person (al-fagir) deserves
the zakat — and thus his request amounts to the request of someone who has a right and demands
that his right to be fulfilled — it should be accepted. That is because we say that the needy
person (al-fagir) is someone who is deserving — without a doubt—but that the right to demand
cannot be inferred from “being deserving.” This is similar to what we say about the deserving
recipients of a waqf: they do not have the right to petition for the wagf’s property, nor do they
have the right to rent or farm. Rather, all of that is for the administrator (of the waqf), even if the
revenue is their right. Moreover, what indicates to us the baseless nature of this legal claim and
that the needy person (al-fagir) has no right to demand zakat is that, were he to go to a wealthy
adult, summon him to the judge (al-gadr), request from him zakat from his property which has
been in his possession for a full lunar year, and claim that this is true about him (i.e., that the
wealthy adult does indeed have property in his possession on which he owes zakat); and were
(the wealthy adult) to admit that he is both wealthy and he has had his possessions for a full lunar
year, but said, “I will not give him anything,” then the judge (al-kakim) could not make him pay.

However, if this were a valid legal claim, he would make him pay because the defendant in a
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valid legal claim is in a position to be forced to do what the plaintiff sues for. Thus, since it has
been established that he would neither be forced nor required (to do so), we know that the legal
claim for zakat originating from the needy person (al-faqgir) is invalid whether it is made against
an adult or the guardian of a minor. What supports this is that our position on zakat is that it is a
right of God Almighty, and the needy person (al-fagir), by paying him, acts as a means of
deliverance from his liability. It is indubitable that the representative of God Almighty who is
tasked with receiving His rights is none other than the highest leader of the community (al-imam
al-a ‘zam). In the time of the Prophet, the authority to receive zakat, was his; after him, it was
Abi Bakr’s, then ‘Umar’s, then ‘Uthman’s, but when he thought it was for the better to delegate
(collecting) the zakat of concealable property (al-amwal al-batina) to its owners, and the
Companions agreed with him, then that became a right of the owners by the authority of the
imam. They became representatives of the imam in distributing it to the needy (al-fugara’), so it
is as if they became both the ones requesting (payment) and the ones requested (to pay). How,
then, could the needy person (al-fagir) request (zakat)? He is neither a representative of the imam
nor does he have a principle right to make a request legally. It is thus impossible for us to hear
his claim.

| thought about a way for a legal claim to be valid in this case, and | did not see any way
to do it except for the imam or his agent to request in the presence of the judge (al-gadi) that the
minor’s guardian pay zakat. Then the minor’s guardian should reply that zakat is not yet
obligatory for him because he is still a minor, and the guardian should then request the judge (al-
qadi) to drop (the obligation to pay) zakat for the minor until the time he reaches maturity and to
drop it for his property, due to the divergent opinion of the Hanbalis. Then he (i.e., the judge)

should fulfill his (i.e., the guardian’s) request after establishing the lawful guardianship of the
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guardian, his actual possession of the property, the passing of a full lunar year on its ownership,
and the minority of the child; and he should rule accordingly. That is what came to me as an
explanation of a valid form for a legal claim in this case. This legal claim is also similar to the
petition to invalidate a lease upon the death (of the lessee), for in that case the lessor presents
himself to court and requests the rent from the inheritors of the lessee, who then reply, “The lease
he is petitioning for is valid, but the person from whom we have inherited has died. The lease has
been invalidated by his death, so we are no longer liable for this claim.” Then the judge (al-gadh)
rules in favor of its invalidation, and the (effects of) the legal disagreement are avoided. Many
legal claims take a similar path.

Thus, it is beyond a doubt that the imam has the primary right to petition, so a legal claim
made by him is the legal claim of a person who has the authority to do this. It should be heard (at
court). (A legal claim) made by someone else, however, is impermissible because the authority is
restricted to him and his representatives. This is all that has come to my mind regarding the
explication of this case. Whoever has a found a different way to make a legal claim in this case
that is valid in regards to who has the legal authority — after reflecting on what | have written in
these lines and what | clarified regarding the case of the needy person’s petition — let him write

it on the margin because it would be of immense benefit.
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Chapter 5
Orphans’ Property in the Provinces: Upper Egypt and Damascus

Introduction:

This chapter continues the previous chapter’s investigation into the legal practices of
preserving orphans’ property during the Mamlik Period. The focus in this chapter is on two
provincial urban centers: Qtis in Upper Egypt and Damascus in Syria. These urban centers were
chosen for study due to the existence of chronicles and biographical dictionaries written during
the Mamluk period that provide information about titles and individuals involved in the
preservation and investment of orphans’ property, as well as occasional notices about attempts
by the agents of the sultan or individual emirs to appropriate some of this property. The main
argument of this chapter is that both provincial centers had a much more decentralized and
diffuse system of preserving orphans’ property than was seen in Cairo. The reasons for this are
different in each case, and it appears that the decentralized system in Damascus only began to
dominate following a number of forced loans from the central orphans’ fund in the first half of

the 8"/14™ century.

Upper Egypt:

From the end of the 11% century (circa 1070 A.D.), the regional capital of Upper Egypt
(al-Sa ‘id) was the city of Qiis.”® For the next two-and-a-half centuries, the city flourished as an

economic hub, second in importance in Egypt only to Cairo and Alexandria. The reasons for the

"8 On Qiis, see the classic study by Jean-Claude Garcin, Un Centre Musulman de la Haute-Egypt
Médiévale : Qiis, Textes Arabes et Etudes Islamiques (Cairo : Institut Frangais d”Archéologie Orientale
du Caire, 1976). For a useful summary of the development and decline of the city and its environs, see
Garcin, “Kis,” Enyclopaedia of Islam, Second Edition.
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growth of this city were political, economic and religious. First, the establishment of the
Crusader kingdoms after 1092 A.D. diverted the pilgrimage route from Egypt to the south due to
the insecurity of the land route and the northern reaches of the Red Sea. Pilgrims instead sailed
the Nile to Qus where they embarked on a land journey either to the port of ‘Aydhab or Qusayr.
Second, the expulsion of troops from Cairo after 459/1067 and their flight to Aswan along with a
revolt of Arab tribes deterred merchants from unloading their wares in Aswan; instead, they
began preferring to do so in Quis. Moreover, after the fall of the Fatimids, increasing number of
Maghribi scholars and Sufis began settling in Qus and its environs, a critical factor in the growth
of a Sunni population in a region that had been majority Christian with a sizable Shi‘T minority.
Although funded by a local of Qus, the first madrasa of the region—and likely the first in all of
Upper Egypt—was built in 607/1210 due to the efforts of one of these émigré Sufis and his
students.”® Majd al-Din ‘AlT b. Wahb al-Qushayri (d. 667/1268), the father of Ibn Daqiq al-‘Td—
who we met in the previous chapter as the chief judge responsible for reforming the oversight of
testamentary guardians and orphans’ property—was the first supervisor of this new madrasa,
and he played a key role in the spread of Sunnism in the region.”® A number of Sufi prayer halls
were also built in Qs and its environs, again through independent efforts. The role of the state in

the religious and social life of the region was, therefore, quite limited, and the agents of the

"8 The Sufi was ‘Abd al-Rahim al-Qina’1 (d. 592/1196), a native of Targha and a highly revered Egyptian
saint. See Denis Gril, “’Abd al-Rahim al-Qina’1,” Encyclopaedia of Islam, THREE. On his role in the
founding of the madrasa, see Hofer, 211-212.

8 Al-Udfuwi, 331
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Ayyubid and Mamlak sultans were usually occupied either in suppressing revolt or collecting
taxes.’®

The distance from Cairo provided the ‘ulama’ of Upper Egypt some autonomy from the
central government. In his study of the popularization of Sufism in the Ayyibid and early-
Mamluk periods, Nathan Hofer has shown that whereas Sufism in Cairo was regulated and
fostered by the state, the Sufis in Upper Egypt received no support from the sultans or emirs.
Hofer argues that the state viewed these Sufis as “unruly,” and the latter, in turn, critiqued “the
state’s inability to regulate the moral economy of the Sa‘1d.”’8 This socioreligious milieu along
with the distance from Cairo provided a greater measure of independence for the ‘ulama’ of
Upper Egypt.

Similarly, an analysis of the supervision of orphans’ property in Upper Egypt reveals the
limits of the sultan’s ability to regulate or interfere in the judiciary’s control of these resources.
The evidence on which the following analysis relies comes from a single source: Kamal al-Din
Ja‘far b. Tha‘lab al-Udfuw’s (d. 748/1347) al-Tali * al-sa ‘id al-jami* asma’ nujaba’ al-sa ‘id, a
wonderfully rich biographical dictionary of scholars, students, poets, judges and Sufis from
Upper Egypt.’®® This is the sole text devoted specifically to the history of Upper Egypt from the
period, and its existence allows us to gain insight into the ways in which the supervision of

orphans’ property in a provincial context differed from the capital. The analysis here will

78 Hofer, 204-206. For these rebellions, see Rapoport, “Invisible Peasants, Marauding Nomads: Taxation,
Tribalism and Rebellion in Mamluk Egypt,” Mamluk Studies Review 8, no. 2 (2004), 1-2, 14-15.

87 Hofer, 202.
"8 On this text and its author, see my study “Historical Representation as Resurrection: Al-Udfuw and
the Imitation of Allah,” in New Readings in Arabic Historiography from Late Medieval Egypt and Syria:

Proceedings of the Themed day of the Fifth Conference of the School of Mamluk Studies, ed. Jo Van
Steenbergen and Maya Termonia (Leiden and Boston, Brill, 2021), 429-465.
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proceed in two parts. First, | examine the evidence for hierarchy and specialization in the
judiciary’s supervision of orphans’ property. Second, | turn to the accounts in al-7ali “ al-sa ‘id
regarding the ways in which orphans’ property was preserved, distributed and consumed during
the period. Given that al-Udfuwi1 died in 1347, the results of this section are limited in temporal
scope; unlike Cairo, one cannot make conclusions about diachronic change about how orphans’
property was preserved or invested. However, since Upper Egypt experienced a noticeable
economic decline in the late 14" century A.D.—due to the reopening of the northern trade and
pilgrimage routes and the severity of the Black Death in the region—it is not likely that either the
state or the judiciary instituted major changes in the decentralized system of Upper Egypt

following the mid-14" century.”®®

Orphan’s Property in Upper Egypt: Hierarchy and Specialization

Although there were four chief judges in Cairo following Baybars’ reform (see Chapter
Four), only the Shafi‘1 chief judge in Cairo had the prerogative to appoint deputies in the
Egyptian provinces—the Delta and Upper Egypt.”° Every judge in the provinces was, at least in
theory, an agent of the chief judge in Cairo. For this reason, control of orphans’ property was not
a matter of madhhab rivalry in Upper Egypt—the entire judiciary and not just the specialists
tasked with overseeing orphans’ property were answerable to the chief judge in Cairo. Al-

Udfuwt recorded a story in the biography of the Shafi‘t fagih and judge ‘Al b. ‘Abd al-Rahman

"8 Garcin, “Kiis.” On the effect of the Black Death on Upper Egypt, see Michael W. Dols, The Black
Death in the Middle East (Princeton: Princeton University Press, 1977), 161-169.

0 Al-Qalqashandi, 4/36. This does not include the city of Alexandria.
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al-Armanti that elucidates the relationship between the chief gadr in Cairo, his deputies in Upper
Egypt, and the umana’ al-hukm:
The gadr Zayn al-Din Abu al-Tahir Isma‘1l b. Miisa Ibn ‘Abd al-Khaliq al-Safti, the Qad1
of Qs, told me, “Shaykh Taqt al-Din Ibn Dagqiq al-‘Id had resigned but was then
reappointed to the judiciary when he assigned me to (be gadi of) Bulbays. He said to me,
‘Do not inform anyone, and make haste there directly.” So on the second day of my
appointment | headed there without anyone noticing. Upon sitting to commence court, the
matter reached al-Kamal al-Armanti, who had been the qadr of Bulbays, and he refused
to believe it. He sent word to the companions of the Shaykh asking about the matter, so
they asked the Shaykh: ‘Did you dismiss him?’ He replied, ‘I did not dismiss him.” So
they wrote this to him (i.e., to al-Armanti), and he commenced issuing rulings (again).
When this reached the Shaykh, he said, ‘I did not dismiss him. Rather, he was dismissed
when | resigned, and | did not reappoint him.” Then when I requested the inventories (al-
hawasil) from the amin al-hukm, he claimed that the (previous) gadi had borrowed
something. So, I said, ‘I only know you, so get it back!’>"*
The story appears to indicate that Upper Egyptian deputy judges (nuwwab) were not, as a matter
of practice, automatically dismissed upon the appointment of a new chief judge in Cairo. I1bn
Dagqiq al-‘Id’s actions would seem to be intended as a reminder of both the autonomy of the
judiciary from the sultan and the hierarchy within the judiciary. By insisting that al-Saftt was
dismissed upon his resignation, Ibn Daqiq al-‘Id indicated that his deputies served at the pleasure
of the chief judge. At the same time, he reaffirmed the right of the chief judge to appoint his own
deputies independently of either the sultan or the previous judge.
More importantly for the purposes of this chapter, the story also illuminates the
relationship between the umana’ and the deputy judges. The deputy judge was following

protocol by asking to review the orphans’ property upon assuming the judgeship.”®? Yet

ultimately, the previous judge was not held directly responsible for the missing funds that he had

1 Al-Udfuwi, 388-389.

2 Hallaq, “The gadi’s diwan (sijill) before the Ottomans,” Bulletin of the School of Oriental and African
Studies 61, no. 3 (1998), 426-429.
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borrowed from the orphans. Rather, the amin al-hukm assumed liability for these loans. This
differentiation and specialization of duties shifted liability from the deputy judge to the amin al-
hukm. While the latter was still under the supervision of the deputy judge, who could presumably
also request loans from orphans’ property, the amin al-hukm’s assumption of responsibility for
orphans’ property provided some relief to the judge from the risks involved in preserving,
distributing and investing orphans’ property. While these risks have been discussed in the
context of Cairo in the previous chapter, al-Udfuw1’s prosopographical history of Upper Egypt
also provides important evidence of these responsibilities in a provincial context in which

agricultural wealth was much more prominent than in the capital.

Orphans’ Property in Upper Egypt: Preservation, Distribution and Investment

Just as in the capital, the religious culture of Upper Egypt reserved a special reverence for
the rights and welfare of orphans. We read in al-Udfuw1’s biographical history, for example, that
the brother of Ibn Dagqiq al-‘Id, Ahmad b. ‘Alf (d. 723/1323), was known for taking care of
orphans’ needs (kan yakful al-aytam).”®® Similarly, a student of Majd al-Din al-Qushayri
acquired the nickname “Father of the Wretched (4bu al-Mata ‘is) because he made it a habit of
gathering the orphans every morning to feed them breakfast.”** Undoubtedly, the cultural
association of taking care of orphans with piety raised the stakes for officials of the judiciary
tasked with supervising orphans’ property—even legal consumption of orphans’ property was
worth avoiding in order to avoid suspicion of abuse of power. Thus, al-Udfuwi writes that the

judge Muhammad b. ‘Abd al-Rahim al-Armanti (d. 733/1332-1333) “used to manage the

9 Al-Udfuwi, 104.

% Ibid. 338.
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dwellings and orchards of the orphans in Qus. When he visited an orchard, he tied his mount so
that it would not eat anything.”’®® In al-Udfuw1’s estimation, however, this ultra-scrupulous
behavior was a superficial performance, as he wrote immediately after the above statement: “Yet
he pursued his own fortune and loved flattery and being called ‘a righteous man (rajul salih).’
But if he realized that someone did not believe this about him, he would resent him and seek his
harm.” Nevertheless, al-Udfuwi was not skeptical of the intentions behind all such
scrupulousness towards orphans’ property. For example, in the biography of another individual
who served for a time as the amin al-hukm in Asna and Qus, Hibat Allah b. ‘Abd Allah al-Qift1
(d. 797/1394-1395), al-Udfuwt writes, “One time he made an account and found he could not
account for eight hundred dirhems belonging to the orphans. He did not know the reason it had
been spent. So, he made up his mind to sell his own residence and pay it back from the profit.
Then one of the witnesses said to him, ‘such-and-such expense (al-naqda al-fulaniyya),” upon
which he remembered it.””%

This anecdote indicates that the amin al-hukm does not appear to have undertaken his
tasks alone in Upper Egypt at this time but had the help of professional witnesses (shuhid). Al-
Udfuwt includes biographies of two other Upper Egyptians who were said to have assumed
responsibility for witnessing for the orphans (waliya shahadat al-aytam): Isma‘il b. Muhammad
al-Taniikhi (d. 739/1338) and Muzaffar b. Hasan al-Asna’1 (d. 709/1309).7%” Assuming that these

are not exceptional cases, the hierarchy of officials tasked with overseeing orphans’ property in

Upper Egypt in the 14" century was the following: (1) the Chief Qadi in Cairo, (2) the deputy

% Al-Udfuwi, 528-529.
% |bid. 692.

7 |bid. 164; 647-648.
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judge, (3) the amin al-ukm, and (4) the professional witness (al-shuhiid). Although this
hierarchy suggests a parallel with the judicial organization in Cairo, there does not appear to
have been a well-known central location where movable orphans’ property was kept in Qs, as in
the case of the mida ‘ in Cairo. While this more decentralized system of preserving orphans’
property may have increased the chances that a single official might embezzle or misplace
orphans’ property—as al-Qiftt feared he had—it also had the advantage of making it more
difficult for the agents of the Cairo Sultanate to appropriate the property accumulated in the
hands of the judiciary in Upper Egypt. Al-Udfuwt records two instances that supports this
proposition.

One of these events occurred when al-Nasir Muhammad b. Qalawin (r. 693-694/1293-
1294, 698-708/1299-1309, 709-741/1310-1341) came to visit Upper Egypt, apparently to raise
funds. Ibrahtm b. Hibbat Allah (d. 721/1321), the Qadr of Quis and its environs, experienced in
person the growing confidence of Al-Nasir’s regime. The latter had brought along with him al-
Akram Karim al-Din al-Kabir ‘Abd al-Karim, the nazir al-khass (personal financial minister for
the sultan’s household).”®® He was the most powerful administrator at the time and a personal
favorite of the Sultan due to his knack for producing lavish sums at the Sultan’s command.”®® Al-
Udfuwl notes that Ibrahim b. Hibbat Allah “was a high-minded and ambitious man,” (kan

‘indahu himma ),” and upon the arrival of the Sultan and al-Akram in Qas, ‘Abd al-Karim

8 The incident involving Ibn Hibbat Allah must have occurred shortly after 1310, for this was
when ‘Abd al-Karim became the nazir al-khass of al-Nasir b. Qalawiin: Donald Little, “Notes on
the Early nazar al-khass,” The Mamluks in Egyptian Politics and Society, ed. Thomas Phillip
and Ulrich Haarmann (Cambridge: Cambridge University Press, 1998), 242-247.

799 al-Safadi, 19:66-70.
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...demanded an amount for zakat from the orphan’s funds. So he (Ibrahim) told him that
the custom regarding this is that it is distributed among the poor ( fa-dhakar lahu anna
hadhihi al- ‘ada an tufarraq ‘ala al-fugara’). Then, when he insisted upon his demand,
Ibrahim rode off and met with ‘Ala’ al-Din Ibn al-Athir, reporting to him in confidence in
order to let him know what happened. When the news reached our Lord, the Sultan, he
ordered that the (property of the) orphans should not be approached. This was difficult
for al-Akram (‘Abd al-Kartm) to accept, and he worked against him (wa- ‘amila ‘alayh).
He went to great lengths to try and get our shaykh, Chief Qadi Badr al-Din ibn Jama“‘a, to
remove him (from the judiciary).8

While al-Akram was apparently unsuccessful and Al-Nasir relinquished, it is clear that in Upper
Egypt orphans’ zakat was not only separated from their property by the Shafi‘i judiciary, but the
latter maintained control of it up until its distribution. Moreover, it is likely that al-Nasir did not
press for the orphans’ zakat—even if a legal case could be made that the sultan should collect
and distribute zakat—due both to the moral repugnance of being accused of illicitly consuming
orphans’ property and the difficulty of compelling the obedience of unwilling judges in the
provinces. It is also significant that the judge, Ibrahtm b. Hibbat Allah, was able to meet in secret
with ‘Ala’ al-Din Ibn al-Athir (d. 730/1329), the head of al-Nasir’s chancery and a close
confidant of the Sultan.®’* One assumes that the intervention of this latter official was also
critical for persuading al-Nasir to order al-Akram to desist.

This was not an isolated incident, and the legal practice of the Shafi‘t community in
Upper Egypt appears to have been genuinely at odds with the Mamliiks’ attempt to stake a claim
to right of control over orphans’ property. Another trace of this clash, also recorded by al-

Udfuwi in his history of the region, makes the contrast even starker. In the biography of a Shafi‘i

800 Al-Udfuwi, 70-71.

81 On “Ala’ al-Din ‘Ali b. Ahmad Ibn al-Athir, see Aybak al-Dawadari, Kinz al-durar wa-jami ‘ al-
ghurar, ed. Bern Radtke, et. al. (Cairo, Beirut and Wiesbaden: F. Steiner-Verlag, 1960-1982), 1/241,
9/351; al-Safadi, 4 ‘yan al- ‘asr wa-a ‘wan al-nasr, ed. ‘Ali Abu Zayd, et. al. (Beirut: Dar al-Fikr al-
Mu‘asir, 1998), 3/266-270.
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judge, one Zayn al-Din Muhammad b. Muhammad al-‘Uthmani (d. 705/1306), al-Udfuwi relates
the formers’ first-person narrative of the event:

The orphans in Udfii owed nearly one hundred irdabbs®? of dates to the Treasury. Of
this, I was liable for nine irdabbs. The judges were not able to absolve the debt—neither
the principle nor the interest (wa-ma qadar al-qudat ‘ala izalatiha la al-furi * wa-1a al-
usul). Our town was under the dominion of the Viceregent (na’ib al-sultan) Sayf al-Din
Salar.8% Ibn Muhammad took the orphans’ dates, placed them in a house, and sealed it
(wa-khatam ‘alayh). He then traveled to Aswan. Then the Majordomo (ustadar) ‘1zz al-
Din Aydamur al-Rashidi arrived in town. When he requested the dates, they informed
him of what had happened ( ‘arrafith al-hal), so he sent him a message.?%* Ibn
Muhammad’s letter®® (in response) was: “It is impermissible for me to hand over the
orphans’ property (inni ma yahill It an usallim mal al-aytam.” He continued to rebut him
until al-Rash1dt departed. He said that he would remove Ibn Muhammad from the village
and cause him distress (yushawwish ‘alayh). Despite all that, due to God’s grace he
continued (in the judiciary), and al-Rashidi®®® gave up on taking the dates.8%

Like the previous event, at the heart of this one resides a tension, unsurprising in itself,
between a representative of the central, military-dominated and hierarchical power and the
provincial judiciary. What is more striking, though, are the competing legal claims of right over
orphans’ property in both cases. Both the Mamlik executive—the sultan and his men—and the

Upper Egyptian judge proposed a legal right to control the orphans’ funds based on shar T norms.

82 The irdabb, a unit of measurement, seems to have been about 70 kg, see E. Ashtor, “Mikayil (A),”
Encyclopaedia of Islam, Second Edition. C.f. Ira Lapidus, Muslim Cities, 16, where the author equates the
measure during the period with an English bushel.

803 The emir Sayf al-Din Salar was one of the richest men in the Bahri state. Having recently helped al-
Nasir Muhammad regain the throne, Salar became viceroy (na ib suitan) during al-Nasir’s second reign
(1299-1309) and remained in the position during the brief reign of Baybars al-Jashnakir. Salar
accumulated a massive fortune that the state acquired after al-Nasir had him thrown in prison, where Salar
subsequently starved to death. Ibn Taghribirdi, al-Manhal al-safz, 6:5-13.

80% Presumably, ‘Izz al-Din Aydamur wrote to Ibn Muhammad.

85 Originally, “His letter,” but I have altered it for clarity’s sake.
806 Altered from “he”.

807 Al-Udfuw, 626.
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Here, we see reflected nothing resembling the relationship often discussed by modern scholars
between Muslim jurists who are responsible for transmission and interpretation of the Shari‘a, on
the one hand, and the central political power, on the other, who relies primarily on discretionary
authority (one sense of the term siyasa) in order to regulate the affairs of the country.®® Rather,
what appears in these events are two claims to discretionary authority over the correct fulfilment
of legal duties (observing the property rights of orphans and ensuring the payment of zakat).
There could be a variety of reasons for the different interpretations of the legal duties and powers
of a judge versus an emir, such as differing interpretations of the legal rights of the executive
government (especially in regards to the collection and distribution of zakat), the morality of the
Sultan’s government (since some Shafi‘T jurists held that zakat did not need to be delivered to an
unjust ruler),8% or the usual suspect, personal interest.

It is also notable that the local judiciary appealed to custom (al-ada). Both 1bn Hibbat
Allah and our source, al-Udfuwsi, reveal no scruples over hiding the dates from the sultan even
though. Rather, Ibn Hibbat Allah invokes “the custom (al- ‘adat)” of local zakat distribution of

orphans’ wealth as a justification for refusing delivery of the zakat upon demand. This is a

898 For siyasa as discretionary authority (in reference to Ibn Muqaffa): C.E. Bosworth, “Siyasa (1),”
Encyclopaedia of Islam, Second Edition.

809 patricia Crone, God’s Rule: Government and Islam (New York: Columbia University Press, 2005),
291-292. Failure to pay zakat is a grave sin (A. Zysow, “Zakat,” Encyclopaedia of Islam, Second Edition),
but it is clear that the jurists involved in these incidents did not seem themselves as violating the law on
zakat. Indeed, the appeal to the authority of the customary local supervision of the zakat’s distribution
would imply the importance of zakat’s normative status in the canon to the Upper Egyptian jurists. Al-
Mawardi, in his book on “constitutional law,” stated that an individual could conceal his property to avoid
zakat if the zakat-collector (al- ‘amil) is unjust. This suggests that the conception and implementation of
legal limitations or “checks and balances” were not based on a reading of al-Mawardi, but primarily on
local customs and authorities. However, al-Mawardi only addressed the case in which an individual—not
a state-appointed judge—refused to deliver zakat a government official. In any case, it is clear that these
judges in both events were confident that their decision would not be challenged by another local jurist.
Al-Mawardi, al-Ahkam al-Sultaniyya wa al-walayat al-diniyya, ed. Ahmad Mubarak al-Baghdadi
(Kuwait City: Dar Ibn Qutayba, 1989), 154. For the term “constitutional law,” see Crone, 222.
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“canon-blind” justification for a legal action, insofar as it explicitly cites an authority outside the
canon of sources recognized by Sunni jurists as authoritative sources of law.81° Why the recourse
to custom, even in apparent defiance of the canon? It is tempting to attribute this to the
importance of the Maliki madhhab in Qis, given Malik’s own citation of Medinan praxis in his
legal opinions as a source of law.8* However, |1 would like to suggest an alternative explanation.
It has been shown in the previous two chapters that the judiciary’s control over orphans’ property
resulted from the cooperation of individual judges and scholars with governors, caliphs and
sultans. Some of the clearest examples of this is the appointment of umanda’ as salaried officials
by the Fatimid state, the establishment of the miida * in Zuqaq al-Qanadil and, later, in Khan
Masriir, and the conferral of authority over orphans’ property to the Shafi‘is by Salah al-Din and
Baybars. The institutional arrangements resulting from these critical moments were not the direct
result of a scripture, Hadith or legal reasoning but a combination of the importance given to
orphans’ rights by all three along with the existence of political will to empower a particular
group of scholars (the Shafi‘ls). The accumulation of capital from orphans’ property—whether in

trust or in the form of zakar—was a customary privilege both in Cairo and in Upper Egypt. Ibn

810 1 am using the word “canon” and the term “canon-blind law” in the sense used by Behnam Sadeghi in
The Logic of Law Making in Islam: Women and Prayer in the Legal Tradition (Cambridge: Cambridge
University Press, 2013) 13, 15. Canon refers to the foundational texts in a tradition which are accepted by
members in the tradition as binding and authoritative. Canon-blind law, therefore, refers to laws which are
not derived, directly or indirectly, from the foundational texts.

811 For praxis in Malik’s legal reasoning, see Umar F. Abd-Allah Wymann-Landgraf, Malik and Medma:
Islamic Legal Reasoning in the Formative Period (Leiden: Brill, 2013), who argues that Medinese praxis
(‘amal) is “a distinctive non-textual source of law which lay at the foundation of Medinese and
subsequent Maliki legal reasoning” (Ibid. 3). The Maliki madhhab was only second to the Shafi‘i
madhhab in importance in Qus. Ibn Daqiq al- ‘Id, the most prominent jurist from the area, studied in the
Maliki madhhab, like his father, before switching to the Shafi‘t maddhab. He continued to be recognized
by his peers as qualified to give legal opinions in both schools: Taj al-Din ‘Abd al-Wahhab b. “Alr al-
Subki, Tabagat al-Shafi ‘iyya al-Kubra, 9/207-249; al-Udfuwi, 567-599.

285



Hibbat Allah’s appeal to custom, therefore, was an appeal to the normativity of the standing
arrangements between the judiciary and the sultans.

The distance from the capital was one key factor in the success of both Ibn Hibat Allah’s
and Ibn Muhammad’s refusal to submit to the novel demands of the sultans’ agents. Another was
the decentralized nature of the judiciary’s supervision of orphans’ property in Upper Egypt.
Whereas the central location of the mida ‘ in Cairo made it a target for the Mamliks in times of
financial need throughout the 14" and early 15" century, the decentralized accumulation of
orphans’ property under the judiciary in Upper Egypt facilitated its concealment from the state.
The contrast between the two regions appears even starker when it is remembered that the
judiciary in Cairo had trouble refusing forced loans from orphans’ property whereas the Upper
Egyptian judiciary were able to refuse to repay a debt that the orphans’ owed the state. While it
is possible that this debt was based on a non-shar ‘7 tax considered illegitimate by the jurists, it is
also notable that the report about this debt states that the “judges were not able to absolve the
debt,” indicating that they may not have been able to cite a specific rule for why the orphans’
debt should be forgiven.

The absence of a central location for orphans’ property in Upper Egypt is evidence for an
alternative system of preserving orphans’ wealth in which control of this property was
decentralized and distributed among the several officials noted above—the deputy judges, the
umanda’, and the notaries (shuhiid). Rather than allow wealth to accumulate in a well-known
location—such as the mida “ in Cairo—this strategy of preservation made it harder for any one
individual or party, such as a member of the judiciary or an agent of the sultan—to appropriate a
significant amount of orphans’ property without the cooperation of multiple individuals. This

decentralized system appears in many ways to be similar to the archival practices of the Mamlak
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state described by Tamer el-Leithy and Konrad Hirschler.81? Arguing against the common
assumption that an “archive” should be a central, stable location in which documents are kept,
these authors in separate articles show that documents were preserved in many, smaller
locations, some of them private, rather than in a single institution. Their research suggests that
historians of the medieval Middle East should shift their focus away from trying to explain the
lack of a surviving central archive from the Mamluk period and, instead, account for hybrid and
decentralized “archival practices” that had their own social logic. One of the results of these
archival practices was that the Mamltk empire was “resilient against the effects of documentary
loss in the center” because “the bulk of the material was situated at hundreds of small-scale sites,
most importantly the secretaries’ and officers’ households.”® It has already been noted in the
previous chapter that property and documents were kept by the umana’ al-hukm in Cairo in
locations separate from the mida * in Khan Masriir. It seems, therefore, that the existence of
several, smaller caches of orphans’ property was a common practice in both Upper Egypt and the
capital and that the central mida * was in some ways an exceptional institution.

Decentralized practices of preserving orphans’ property did allow for corruption in
individual cases. Thus, al-Udfuwi writes that Qutayna, a poet known for his “brazen (majin)”
verses, married an orphaned girl who was under legal interdiction (kajr) at the time of the

marriage. The amin al-hukm had sold her house and, in an obvious legal ruse to take possession

812 Tamer el-Leithy, “Living Documents, Dying Archives: Towards a Historical Anthropology of
Medieval Arabic Archives,” Al-Qanzara 32, no. 2 (2011), 389-434; Konrad Hirschler, “From Archive to
Archival Practices: Rethinking the Preservation of Mamluk Administrative Documents,” Journal of the
American Oriental Society 136, no. 1 (2016), 1-28.

813 Hirschler, “From Archive to Archival Practices,” 27.
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of the property, had the buyer sell it back to him. Qutayna took the case to the governor of Qs

and Akhmim, presenting to the latter the case in verse, part of which is worth quoting here:

Come down to Usfiin and investigate her case

And put the notaries involved back in their place/
| have a Turkish orphan girl that I managed to get,®*

And to whom God has granted walls for shelter./
But they conspired with the amin al-hukm and pilfered

Then concealed documents containing their signature,/
So that her half of the house was sold from under her.

What can avail me when the amin al-hukm is the buyer?/
| searched and searched for those documents,

my Lord, until God revealed their place of concealment./
Here they are with me now, and they have been registered.81°

So bring to those who harmed her the authority you were granted.

Wa-nzil bi-’usfiin wa-kshif ‘an gqadiyyataha

Wa-kuffa kaffa shuhtidin agsbaht fiha/
‘ind1 yatimatu turkiyyin zafartu biha

La-ha min allahi judranun tuwartha/
ta‘awant ma‘ amin al-hukm wa-ghtasab

wa-’akhfa(w) watha’iqa fahwa khattihim fi-ha/
hatta "ubi‘at ‘alayha nisfu hissatiha

ma hilatt wa-"amin al-hukmi shartha/
ma ziltu ’afhasu ‘an tilka l-watha’iqa ya-

mawlaya hatta ’abana -11ahu khaftha/
wa-ha hiyya -1’an ‘indi wa-hiya thabitatun

fa-mdi -I-wilayata fi-man kana yu’dhiha.81

The poem is evidence of the way in which decentralized practices of preserving not just property

but also documents could both support and weaken the protection of orphans and individuals

84 The poem also begins with a militaristic theme of conquest: an enchanting girl has “captured my heart
(sabat fu’adr)” and the governor has “vanquished a group in the North (gaharta bi’l-janib al-bahriyy
ta’ifatan).”

815 Wa-hiya thabita. On ithbat as an administrative practice of registering official documents, see
Hirschler, “From Archive to Archival Practices,” 13.

816 Al-Udfuwi, 228.
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under legal interdiction (kajr). On the one hand, the (alleged!) conspiracy of the amin al-hukm
with the notaries was foiled because the poet was able to produce documents after a long search
that revealed the scheme for what it was. One can only wonder where the poet found the
documents—in his wife’s possession or, possibly, in a private collection of documents held by a
notary? On the other hand, the lack of a central location in which documents that could prove the
property rights of orphans or people under legal interdiction may have made it more difficult for
the poet to make his legal case.

In sum, Upper Egypt as it appears in the biographical dictionary of al-Udfuwt reveals
how a shared commitment to protecting the legal rights of orphans manifested in very different
ways from Cairo. Due to the distance of the sultans from Qs and its environs, there was no
interest and little ability to create the kind of central location that was established in Cairo in
both the Fatimid and Mamluk periods. This also appears to have helped the local judiciary resist
attempts by the authorities in the capital to appropriate orphans’ property. Nevertheless, the
provincial judiciary still served in principle at the whim of the Shafi‘1 chief qadr in Cairo, and the
hierarchy within the local judiciary mirrored that in Cairo. As in the capital, a specialist—the
amin al-hukm, was tasked with supervising orphans’ property. Even so, preservation of this
property appears to have been much more decentralized than in Cairo up to the mid-14" century.
Unfortunately, it is unknown whether and how the decentralized system changed following the

death of al-Udfuwi in 748/1347.

Damascus
Unlike both Cairo and Upper Egypt, Damascus during the Mamltk Period does not seem

to have had an amin al-hukm. Rather, the individuals in the judiciary tasked with overseeing
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orphans’ property were referred to as nazir al-aytam (Supervisor of the Orphans) or nazir
makhzan al-aytam (Supervisor of the Orphans’ Treasury) (see Table 1). Another major
difference is that the sources from the period recorded information about the lives of many of
these individuals; | was able to identify twenty-one different individuals who served in these two
positions, two people who served as lower administrators in the Orphans’ Bureau (diwan al-
aytam), and two individuals were are identified as nazir al-awsiya 8" These individuals served
from the late-Ayyabid period into the early-Ottoman period, indicating a notable continuity of
formal titles before and after the Mamluk Period. The reason for this longevity appears to be,
first, the prestige of the position and, second, the decentralized nature of supervision of orphans’
property. Although a centralized treasury for orphans’ property did exist—referred to as the
makhzan al-aytam rather than the mida ‘ al-hukm—it does not appear to have been as important
in the preservation of orphans’ property as the mida ‘ following the mid 8"/14™ century. Before
making this case, | will discuss the terminology used in our sources from the period, suggest a
possible foreign origin for these terms, analyze the importance of the role in the careers of those
who held it, and then present evidence regarding the location of the makhzan and what the
sources reveal about its use and contents.

The following analysis is primarily based on the rich Syrian historiographical tradition. In

particular, I rely on the chronicles and biographical dictionaries authored by ‘Alam al-Din al-

817 See Table 1 below. Another position, “the supervision of estates and supervision of the orphans (nazar
al-riba‘ al-diwaniyya wa-mubasharat al-aytam)” appears in a copy of a decree (tawgi”) in al-
Qalgashandt’s administrative manual. The person filling this office was mainly responsible for ensuring
the profitability of these estates on behalf of orphans. It seems like this is a separate office from the nazar
al-aytam or nazar makhzan al-aytam since these estates are identified as being managed or granted by the
state (al-riba ‘ al-diwaniyya). It is possible that this refers to igsa  land granted to orphans. See al-
Qalgashandi, 12/397.
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Birzali (d. 739/1339),8!8 Shams al-Din al-Dhahabi (d. 748/1348),8!° ‘Imad al-Din Ibn Kathir (d.
774/1373),%2° Ahmad Ibn Hijji al-Husbani (d. 816/1413),82! Shams al-Din Ibn Tiliin (d.
955/1548),822 and ‘Abd al-Hayy Ibn al-‘Imad (d. 1089/1679).82% For these sources, | focused on
identifying individuals involved in the supervision of orphans’ property, their titles, and the
location where the property of orphans and absent people was kept. | also include evidence from
one document from the Haram Documents, a collection of legal documents produced in
Jerusalem, which is described in more detail below. In addition to these sources, | have also
made use of the unique, diary-like text produced by the notary Ibn Tawq (d. 915/1509).82* Unlike
the other texts, this does not provide information about the titles of officials involved in orphans’
property. In fact, as | argue at the end of this chapter, it is the combination of the presence of
orphans’ property along with the absence of specific official titles or a centralized treasury for
preserving orphans’ property that stands out most starkly in the analysis of this text. As in the
case of Upper Egypt (and Cairo in the 9"/15" century), the evidence from Ibn Tawq’s text

indicates that orphans’ property was preserved in a decentralized manner in Damascus,

818 F. Rosenthal, “al-Birzali,” Encyclopaedia of Islam, Second Edition.

819 Moh. Ben Cheneb and J. de Somogyi, “al-Dhahabi,” Encyclopaedia of Islam, Second Edition.
820 1. Laoust, “Ibn Kathir,” Encyclopaedia of Islam, Second Edition.

821 Sami G. Massoud, “Ibn Hijji, » Encyclopaedia of Islam, THREE.

822 Stephan Conermann, “Ibn Tiliin (d. 955/1548): Life and Works,” Mamluk Studies Review 8, no. 1
(2004), 115-139.

823 £ Rosenthal, “Ibn al-‘Imad,” Encyclopaedia of Islam, Second Edition.
824 Stephan Conermann and Tilman Seidensticker, “Some Remarks on Ibn Tawq’s (d. 915/1509) Journal
Al-Ta lig, vol. 1 (885/1480 to 890/1485),” Mamluk Studies Review 11, no. 2 (2007), 121-135; Boaz

Shoshan, Damascus Life 1480-1500: A Report of a Local Notary, Islamic History and Civilization
(Leiden: Brill, 2020).

291



especially following the events of the mid-8"/14" century.

The Titles of Officials Responsible for Orphans’ Property in Damascus

First, it must be noted that the title amin al-hukm is not used in the historical sources
surveyed. Instead, the official titles used are the nazir al-aytam (Supervisor of the Orphans) or
nazir makhzan al-aytam (Supervisor of the Orphans’ Treasury).8%° The first question to consider
is whether these titles refer to the same position. There is evidence that they do, in fact, refer to
the same position. Thus, Ibn al-Mufarraj, Ibn al-Hubtibi, and Ibn Hilal are referred to as both
responsible for “nazar al-aytam” and for the “makhzan al-aytam.” It might be supposed that
these were two offices that happened to be filled by the same individual. These three individuals
all lived in the 13" century, and so it could be that the offices were later held by separate
individuals. This does not, however, seem to be the case: the historian and deputy judge 1bn Hijj1
writes that he accompanied in Rajab 796/1394 a number of individuals, including one “Shihab
al-Din,” to the orphans’ treasury (makhzan al-aytam) and witnessed the transfer of responsibility
from Ibn al-Amasi to the aforementioned Shihab al-Din.8?® Ibn al-Amas is identified elsewhere
as the nazir al-aytam, indicating that this position still included in its responsibilities oversight of
the makhzan al-aytam. The terms appear, therefore, interchangeable, and so the responsibilities
of the nazir al-aytam included accounting for the property in the orphans’ treasury.

Two individuals are recorded as having served in the administration of the orphans’ treasury
as employees of a lesser standing (i.e., not as the nazir). Surely there were many more rank-and-

file employees who went unnoticed by the historians of the period. As noted in the previous

825 For these and all further references, see Table 1.

826 Ahmad Ibn Hijji, Tartkh ibn hijjt, 2 vol., ed. Abt Yahya ‘Abd Allah al-Kunduri (Beirut: Dar Ibn
Hazm, 2003), 1/59.
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chapter, Taqi al-Din al-Subki in his collection of fatawa describes the “Orphans’ Bureau” (diwan
al-aytam) in Damascus as providing loans. In one of the fatawa translated above, he refers to the
individuals working in the Bureau in the plural: “them” (humma),” indicating that the Bureau
was not a one-man job but likely employed several individuals. It will be remembered that even
in Upper Egypt, which did not have a Bureau or even a centralized treasury for orphans’
property, there were several individuals, including notaries or professional witnesses (shuhiid),
involved in the preservation of orphans’ property. Given the larger population and economy of
Damascus relative to Qus, it is possible that many individuals served under the supervision of the

nazir al-aytam.

The Possible Foreign Origin of the Orphans’ Bureau in Damascus

What could be the cause for the difference in official titles between Egypt and Syria? In
Egypt, the existence of umana’ tasked with supervising orphans’ property was practically an
ancient tradition by the time of the reforms initiated by Baybars, Lajin, and Ibn Daqiq al-‘Id.
This was shown in Chapter Three with the help of two exceptional sources: the histories of the
judiciaries written by al-Kindi and Ibn Hajar. | am aware of no such source in existence for
Damascus or Greater Syria, and so other sources must be used to answer this question. The
biographical literature hints at a possible answer. In al-Dhahabi’s Siyar a ‘lam al-nubala’, there is
a short entry about an individual who lived in Baghdad in the early 61"/12" century, Abti Mansiir
‘Alib. ‘Alib. ‘Ubayd Allah (d. 532/1138), who served as “nazir al-aytam.”®?" In another work
penned by al-Dhahabi, this time his abridgement of al-Dubaythi’s (d. 637/1239) continuation of

the Tarikh Baghdad, one finds another brief mention of the same position. Abu al-*Abbas

827 Al-Dhahabi, Siyar a‘lam al-nubala’, 20/50.
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Ahmad b. Ibrahim b. Abi Yasir al-Hanbali (d. 594/1197-1198) is identified there as the nazir al-
aytam. He was accused of violating this trust, leading to his imprisonment for several years.8?8
Both of these individuals worked in Baghdad about a century prior to the time of the first
officials in Damascus that | identified as holding this title. Was the title introduced to Damascus
from Baghdad? This must remain but a hypothesis until further research is accomplished on the
history of the judiciary in Baghdad and Damascus in the Early Middle Period.

In any case, the terms umana’ were in use in Baghdad to refer to individuals charged with
overseeing orphans’ property both prior to and after the lives of these two nazirs. Al-
Qalqashandi includes in his secretary’s manual three copies of appointment letters ( ‘uhiid) for
judges (qudat) issued by three Abbasid caliphs in Baghdad: al-Ta’i‘ (r. 363-81/974-991), al-
Mustarshid (r. 512-29/1118-1135), and al-Nasir (r. 575-622/1180-1225).82° The appointment
letter issued in al-Mustarshid’s name does not mention umana’ in the context of orphans, instead
ordering the judge to rely on “al-thigat al-a ‘fa’ wa’l-kufat al-atqiya’ (trusted, upright people and
effective, pious individuals).”®% The judge is also instructed to insure that deeds, wills, and other
legal documents should be kept by a “khazzan (an archivist)” known for “trustworthiness (al-
amana).”®® This archive should be preserved according to what “amana” dictates, and, in a

passage that could pass for a near description of 1bn Hijji’s narration of transferring

828 Al-Dhahabi, al-Mukhtasar al-muhtaj ilayh min tarikh ibn al-dubayth, ed. Mustafa ‘Abd al-Qadir “Ata,
vol. 15 (Beirut: Dar al-Kutub al-‘Ilmiyya, 2004), 100.

829 C E. Bosworth and K. V. Zetterstéen, “al-Ta’i¢ Li-Amr Allah,” Encylopaedia of Islam, Second Edition;
Angelika Hartmann, “al-Nasir Li-Din Allah,” Encylopaedia of Islam, Second Edition; Carole Hillenbrand,
“al-Mustarshid,” Encylopaedia of Islam, Second Edition.

80 Al-Qalqashandi, 10/271.

81 Ipbid. 10/274.
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responsibility of the makhzan al-aytam from one supervisor to the next, the transference of the
contents of the khizana must be done in the presence of trusted individuals ( ‘udiil).8 In the
appointment letter issued in the name of al-Ta’i‘, the judge is instructed to appoint umana’ to
supervise those endowments (awgaf) which have been registered in his diwan. This letter also
specifies that the judge should place the records and documents in his possession in a “bayt
(house).” Among the documents that should be preserved in this bayt, are “the testamentary wills
(wasaya)” and “acknowledgments of rights (igrarat)” in his diwan. Trustworthy archivists (“al-
khuzzan al-ma’miinin”) should be appointed to preserve these documents. Since these wills and
acknowledgements would certainly effect inheritances, this bayt appears to have fulfilled some
of the functions of the makhzan or miida ‘ al-hukm. It is only in the letter issued in al-Nasir li-Din
Allah’s name that umanda’ are mentioned in direct reference to orphans. The judge there is
instructed “to appoint in order to arrange the orphans’ interests al-thigat al-a ‘fa’ wa’l-umana’ al-
atqiya’ (trusted, upright people and pious trustees).”%*3 Although the term umana’ al-hukm is not
used in any of the three letters, it is clear that the term “amin” could be used to refer to
individuals tasked with overseeing orphans’ property in Baghdad.

There is further evidence for the existence of the title amin al-hukm during the late
Tlkhanid period (circa 1260-circa 1335 C.E.)/early Jalayarid period (late 1330s-early 15" century
C.E.) in Baghdad, i.e. after the time in when the two individuals in Baghdad mentioned above

served as the nazir al-aytam.3** The evidence is found in Dastiir al-katib fi ta ‘yin al-mardatib, a

82 |pid. 10/274.
833 |bid. 289.
8% On these two dynasties, both of Mongol origin, see Reuven Amitai, “Il-Khanids i: Dynastic History,”

Encyclopaedia Iranica; Marshall Hodgson, The Venture of Islam: Conscience and History in a World
Civilization, Volume Two: The Expansion of Islam in the Middle Periods (Chicago and London: The
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Persian administrative manual that describes in detail the offices, titles, and legal procedures of
government during the end of the Mongol period of rule in Iran. The author, Muhammad
Nakhjavani, was commissioned by the vizier Ghiyath al-Din Muhammad (son of the famous
vizier Rashid al-Din Fadl Allah) during the reign of Abti Sa‘1d (r. 716-736/1316-1335), although
he did not complete the work until 761/1360.8%°

The text includes a model appointment letter for an amin al-hukm for the court of
Baghdad. According to the letter, the individual assumed “the judicial trusteeship of the
Courthouse of Baghdad (amanat al-hukm-i dar al-qada -i baghdad).”®® He would serve as “the
amin of the property of the orphans, the absent (ghuyyab), and the sufaha’.” He was required to
“expend his utmost effort in preserving and growing that (property), to covet the interest (ghibza)
of the children and the absentees.” If loans are given, he should also “ensure that the people who
have sought a loan from the property of the orphans and the absentees to be paid at an appointed
time will fulfill those (loans).” When the property was not engaged in a loan, “since it is his
lawful duty to invest and grow it, it must be used for something (wa-illa chiin uw bi-istithmar
wa-istinma’-i an kah shar ‘an bar-ii wajib-ast bi-wajhi mashghiil gardad).”®® The

responsibilities of the amin al-hukm, therefore, in Baghdad during the mid-8"/14™ century were

University of Chicago Press, 1974), 410-417; Peter Jackson, “Jalayerids,” Enyclopaedia Iranica; Patrick
Wing, The Jalayirids: Dynastic State Formation in the Mongol Middle East (Edinburgh: Edinburgh
University Press, 2016).

85 On the text and author, see David O. Morgan, “Dastir al-Kateb fi ta‘yin al-marateb,” Encyclopaedia
Iranica; Istvan Vasary, “The Preconditions to Becoming a Judge (Yarguci) in Mongol Iran,” Journal of
the Royal Asiatic Society, Series 3, 26, no. 1-2 (2016), 157-169, esp. 157-159.

86 Muhammad Hindiishah Nakhjavani, Dastiir al-katib fi ta ‘yin al-maratib, 2 vol. in 3 parts, ed., A. A.
Ali-zadah (Moscow: Izdatelstvo Nauka, 1964-1971), 2/238-239.

87 Ibid. 2/239.
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identical to the amin al-hukm in Egypt or the nazir al-aytam in Damascus. Although the latter
title may have had its origin in Baghdad, the evidence from Nakhjavani’s administrative manual
indicates that the title amin al-hukm was also in use in Baghdad. It must remain uncertain,

therefore, where the title nazir al-aytam came from.

What’s in a title? A Lesson from the Haram Documents

Further clarity about the use of the terms nazir al-aytam and amin al-hukm can be found in
evidence from the court documents from Jerusalem, known in contemporary literature as the
“Haram Documents” due to their discovery within the al-Haram al-Sharif (the al-Agsa Mosque
compound in Jerusalem). The bulk of the 900 documents found in this collection are related to
the Shafi‘T judge of Jerusalem, Sharaf al-Din ‘Isa al-Khazraji (d. 797/1395). Christian Miiller,
who has studied these documents extensively, has shown that the documents were not collected
as an archive but rather most likely as part of an investigation into the activities of al-Khazraj1
during his tenure as judge.®®

Miiller notes that individuals with the title amin a/-hukm appear in several documents and
that their regular duty is to pay maintenance from the inheritance of orphans’ to the guardians of
those orphans. He also notes that one amin al-hukm in particular, Shams al-Din Muhammad b.
Jamal al-Din ‘Abd Allah b. Sharaf al-Din Yahya al-Adhra‘1, is mentioned multiple times but not
always with the same title. His titles include: amin al-hukm, nazir al-aytam, wakil al-aytam

(legal agent for the orphans), wasiyy ‘ala awlad fulan (testamentary guardian for so-and-so’s

88 Christian Miiller, “The Haram al-Sarif Collection of Arabic Legal Documents in Jerusalem: A Mamlak
Court Archive?” Al-Qanzara 32, no. 2 (2011), 435-459; Der Kadi und seine Zeugen: Studie der
mamlukischen Haram-Dokumente aus Jerusalem, Abhandlungen fiir die Kunde des Morgenlandes
(Wiesbaden: Harrassowitz Verlag, 2013), 509-527.
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children), and mutakallim ‘ald tarka (the one speaking on behalf of an estate).83° The various
titles that al-Adhra‘T assumes in the documents leads Muller to speculate that the amin al-hukm
may be simply a “person of trust” rather than an official office.®*® This may be why, he suggests,
that more than one amin al-hukm was employed in Jerusalem at the same time.®** However, the
existence of multiple umana’ at the same time, as has been seen in Cairo, is not unusual in the
period, and there is no question that by the late 14" century the amin al-hukm was the title of a
specific office within the judiciary with customary duties that included not just paying
maintenance to the guardians’ of orphans but also preserving and investing property. Two
documents—an acknowledgement of a debt and an acknowledgement payment of the debt—in
the Haram Documents appear to be evidence of this last activity of the amin al-hukm. Document
No. 16.1 states that one Zayn al-Din Mahmiud received a loan of 140 silver dirhems from the
orphans of Burhan al-Din Ibrahim al-Nasir1, “who are under the interdiction of the noble Law
(al-mahjiir ‘alayhim hajr al-shar‘ al-sharif),” via the amin al-hukm al-Adhra‘1.8*2 The loan was
to be paid back within four months.2*3 One would expect, given al-Subki’s fatwds translated and
discussed in Chapter 4, that a pledge would be offered in return for the loan. Oddly, however, no

pledge is mentioned. How did the amin al-hukm issue an unsecured loan from orphans’

89 |bid. 320. One further title, jabi al-waqf madrasat al-salihiyya, appears to be an unrelated position also
held by al-Adhra‘1.

840 «[_5st sich hieraus schlieRen, die Position des amin al-hukm sei eine Vertrauensposition innherhalb der
Verwaltung, nicht jedoch ein spezifisches Amt gewesen?”” Miiller, Der Kadi und seine Zeugen, 320-321.

81 |pid. 321.
82 Haram Document No. 16.1, Islamic Museum, Jerusalem.

83 | was unable to read the date on the document of remittance, but Miiller states that the remittance was
“a few months later,” indicating the loan was paid back on time. Miiller, Der Kadi und seine Zeugen, 321.
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property? One assumes that these documents are only part of a larger set of legal actions that
would guarantee a profit for the orphans via a mu ‘amala transaction like the one described by al-
Subki. However, since the Haram documents are not an archive and are incomplete, it is
impossible to know if this transaction was to the benefit of the orphans at all.

In any case, the terminological equivalency of the titles nazir al-aytam and amin al-hukm
during this period receives further support from Shams al-Din al-Asytti’s (d. 880/1475) guide to
drafting legal documents, Jawdhir al- ‘ugiid wa-mu ‘in al-qudat wa’l-shuhiid 3** Al-Asyiti
includes a model appointment letter for a person to supervise orphans and their property in
exchange for a certain sum (“sirat tafwid mubashira ‘ala aytam wa-amwalihim bi-ma ‘liim
minha”).8* This person is charged with both issuing their allowance and administering their
property (al- ‘amal fi amwalihim), which includes selling, buying, making loans on their behalf,
and any other transaction that will profit the orphans (“wa-fi ‘I ma yaqtadih al-maslaha la-hum
min sa’ir al-af*al al-shar ‘iyya wa’l-tasarrufat al-mu ‘tabara ‘ala wajh al-ghibta al-wafira la-hum
fi dhalik).3%® In return for his efforts, the person is permitted to take a certain (undefined)
amount of the profits made on behalf of the orphans on a monthly basis. The model letter states
that the appointment could be for the orphans under the court’s jurisdiction in a particular city or
for the orphans of a particular individual. In addition, a nazir, or supervisor, is to be appointed

over the person taking care of the orphans who will review all financial transaction.?*’ It is

84 On Shams al-Din Muhammad b. Ahmad al-Asyiiti, see Khayr al-Din al-Zirikli, al-4 ‘lam, 15" ed.
(Beirut: Dar al-‘Ilm li’I-Malaytn, 2002), 5/334-335.

85 Shams al-Din al-Asyiiti, Jawahir al- ‘ugiid wa-mu ‘n al-qudat wa l-shuhiid, ed. Abi ‘Asim Hasan b.
‘Abbas b. Qutb (Mecca: al-Maktaba al-Makkiyya, 2011), 4/178.

846 Ibid. 4/179.

847 1pid. 4/179.
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possible that this latter individual corresponds to either the amin al-hukm, the nazir al-aytam or
the nazir al-awsiya’. No further conclusions can be made on the basis of this work alone.

The text does indicate, however, that the amin al-hukm and the nazir al-aytam performed the
same functions. In another place in al-Asytti’s work, there is a model appointment letter for a
woman to act as caretaker for orphans who have no living relative. This woman is charged with
raising them, feeding them, giving them water, changing their clothes, cleaning them, putting oil
on their head and body, and providing a bed for them. The letter also states that the gadr issuing
the appointment instructs the “amin al-hukm al- ‘aziz or al-nazir fi amr al-aytam” to pay a certain
amount to the women from the orphans’ property held “in the Orphans’ Bureau (diwan al-
aytam)” on a monthly basis.®*® Although the term used here as an apparent equivalent to the
amin al-hukm is al-nazir fi amr al-aytam and not nazir al-aytam, this does indicate the author’s
recognition that more than one title could refer to the same position. Based on the evidence from
this text and the Haram documents, therefore, it stands to reason that the terms nazir al-aytam

and amin al-hukm were likely interchangeable.

The Makhzan al-Aytam of Damascus

The makhzan al-aytam in Damascus appears to have performed a similar function to the
Miida ‘ al-hukm in Cairo. While the name clearly indicates that orphans’ property was kept there,
it also leaves uncertain the fate of absentee property: was this also held in the makhzan al-aytam?
I have been unable to find any evidence regarding this. However, there is evidence of a specific
place—possibly the same location—known as the makhzan al-aytam in Damascus starting in the

Avyyiibid era down to the 15" century A.D. The following section will discuss the evidence for

848 1pid. 3/454.

300



the makhzan al-aytam, what it reveals about its contents, and the function it performed in the
city.

The first mention of the makhzan al-aytam is in al-Dhahab1’s Tarikh al-islam. Al-
Dhahabi records that in the year 600/1203-1204:

the famous coinage (al- ‘umla al-mashhiira) was taken from the makhzan al-ayzam of

Qaysariyyat al-Farsh, which belonged to the orphans of Emir Sayf al-Din al-Sallar, and

it’s amount was 16,000 dinars. It remained (hidden) for years before it showed up in the

possession of 1bn al-Dukhayna, although several people had been jailed because of it.34°
There are several intriguing phrases in this passage that one wishes to understand, but, alas,
remain unclear to me. What is this al- ‘umla al-mashhiira? The word ‘umla according to the
Mamliik lexicographer lbn Manziir refers to wages or payment in return for labor.8 Yet it is
clearly referring here to money which amounts to 16,000 dinars—it is apparent that al-Dhahabi
is not referring to value but amount because he uses the words “wa-mablaghuha.” In another
place, al-Dhahabi mentions that it was “gold (dhahab).” But having settled that ‘umla refers here
to an amount of gold, why is it famous (“mashhiira”)? One wonders if it is the existence of such
a large inheritance in the makhzan al-aytam that became well-known. Ibn Sallar, a powerful
vizier who took the royal title al-Malik al-*Adil while serving the Fatimid caliph al-Zafir (r. 544-
549/1149-1154), was murdered in Cairo in Muharram 548/1153.8°! Why was a fortune belonging

to his orphans—presumably his orphaned children—still held in the makhzan nearly half a

century later? Is it, perhaps, that this was an accumulated surplus generated from property

89 Al-Dhahabi, Tarikh al-islam, 52 vol., “‘Umar ‘Abd al-Salam al-Tadmuri (Beirut: Dar al-Kitab al-
‘Arabi, 1993), 42/52.

%9 Ibn Manzir, 11/476.
8! Ahmad b. Muhammad Ibn Khallikan, Wafayat al-a ‘yan Wa-anba’ abna’ al-zaman, 8 vols., ed. Ihsan

‘Abbas (Beirut: Dar Sadir, 1968-1972), 3/416-419; Leila S. Al-Imad, “al-‘Adil b. al-Sallar,”
Encylopaedia of Islam, THREE.
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belonging to his children? This might explain the use of the odd term ‘umla in this context.
Unfortunately, | am unable to answer these questions.

The final important piece of information in this passage is the location of the makhzan al-
aytam: Qaysariyyat al-Farsh, or the Farsh Caravansary. This is the only information about the
location of the makhzan, and it is impossible to know if it remained after this time in Qaysariyyat
al-Farsh. It is significant, nevertheless, that orphans’ property was stored at a caravansary, the
same kind of multi-use building that was selected in Cairo as well for the mida * al-hukm and
likely for the same reasons: a ready stream of merchants with whom mutually-beneficial
commercial transactions could be entered in order to invest the capital accumulated in the
makhzan al-aytam. This caravansary stood in the Darb ‘Ujlan neighborhood of Damascus, about
which very little is known as well.82 This obscurity in the sources regarding the caravansary and
Darb ‘Ujlan suggests that the caravansary may have disappeared at some time after this event.
Al-NuwayrT mentions a fire that began in a cotton merchant’s shop on “The Road of Qaysariyyat
al-Farsh” in 728/1328, and it may be that the caravansary was affected in the event.8%3

Seven years after its disappearance, the stolen gold was discovered. One Ibn al-
Dukhayna, after an extended period of imprisonment and torture, was found to have buried
10,200 dinars under his jail cell. Interestingly, al-Dhahabi mentions that someone named Mansar
Ibn al-Sallar was the one who searched for and discovered the missing amount “because he had
been jailed on account of it.” This would seem to be a relative of Sayf al-Din Ibn Sallar, but no

further information is provided in the sources about his identity. Al-Dhahabi’s entry ends by

82 Tbn “ Asakir, Tarikh Dimashg 2/303; Qutayba al-Shihabi Mu jam dimashq al-tarikhi li’I-amakin wa’l-
ahya’ wa’l-mushidat wa-mawdqi ‘uha wa-taritkhuhda kama waradat fi nusiis al-mu’arrakhin, 3. Vol.
(Damascus: Manshiirat Wizarat al-Thiqafa, 1999), 1/299, 3/139.

83 Al-Nuwayri, 33/267.
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noting that the thief’s lifeless body, after he died in jail, was crucified at the location of the
crime, Qaysariyyat al-Farsh.

The makhzan al-aytam appears again in the sources in the year 742/1341 during the
political instability and factional power struggles following the death of al-Nasir Muhammad b.
Qalawiin. Although the latter’s son and heir Abt Bakr was first placed on the throne, the emir
Qawstin—who was the effective ruler in Cairo at the time—removed Abu Bakr after only fifty-
nine days on the throne, replacing him with his five-year old brother, Kujuk.8%* Qawsiin then
dispatched the emir Qutlibugha al-Fakhri (d. 743/1342) to capture and bring to Cairo another
son of al-Nasir Muhammad, al-Nasir Ahmad, who had ensconced himself in the impregnable
desert castle of Karak.%>® After a short period, Qutlibugha had a change of heart, and joined
Ahmad’s rebellion against the faction in Cairo led by Qawsiin.®%® Previously, the viceregent in
Damascus, Altinbugha al-Salihi (d. 742/1341) had marched to Aleppo to confront its governor,
who had also taken Ahmad’s side.®” This left Damascus unguarded and without troops, allowing
Qutliibugha to enter the city, upon which he commenced mulcting the populace for money to
raise a new army. According to al-Maqrizi, this included forcing the Chief Shafi‘T Judge, Taqi al-

Din al-Subki, to hand over the orphans’ property in Damascus.?*® And, according to Shihab al-

854 Al-Magqrizi, al-Sulitk, 3/322-338.

85 |bn Taghribirdi, al-Manhal al-safr, 9/82-86.

856 Al-Magqrizi, al-Suliik, 3/346.

87 Ibn Taghribirdi, al-Manhal al-saft, 3/53-56.

88 Al-Magqrizi, al-Sulitk, 3/349. According to lbn Hajar, the Chief Judge was Taqi al-Din al-Subki. Later,
the viceregent of Syria (na’ib al-sham) Aydugmish al-NasirT (d. 743/1342) tried to receive farwas

condemning al-Subki for handing orphans’ property to Qutlibugha. See Ibn Hajar, al-Durar al-kamina,
1/426-428.
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Din Ibn Fadl Allah al-‘Umari (d. 749/1349)—who, as a contemporary resident of Damascus was
presumably well-informed of these events— Qutliibugha took an amount of 400,000 dirhems
from the makhzan al-aytam. Moreover, Ibn Fadl Allah adds, “Altinbugha had (previously)
borrowed 100,000 dirhems from it—God destroy him!—so he is the one who opened this
door.”®% While it is not mentioned by either author whether this money was ever returned, it
does appear that Qutlibugha had the intention of returning this vast sum. According to l1bn
Taghribirdi, when the armies commanded by Qutlibugha and Altinbugha finally met at al-
Qutayfa, a town east of Damascus, Qutlibugha’s army was vastly outnumbered. So, he offered
to make peace with Altinbugha on two conditions: (1) that the latter repay on Qutlibugha’s
behalf the money that he borrowed from the orphans and (2) that Qutliibugha remain at his rank
without suffering a demotion.8° Although the two did not end up agreeing to these terms, it is a
significant indication of the importance of orphans’ rights at this time that Qutlibugha sought to
secure repayment of the loan he took as a condition for submitting to the opposite party.

Only two years later, another hefty loan was demanded from the makhzan al-aytam. This
event is significant not only as evidence that the state continued to rely on the makhzan for
emergency funds, but also because it confirms that absentees’ property was held in the makhzan,
just like its counterpart in Cairo. According to al-Dhahabi, on the 13" of Rabi* II of the year
744/1343:

The qadr Taqi al-Din al-Subki, the Shafi‘T Chief Qadi, was asked to loan the Sultan’s

Bureau (diwan al-sultan) something from the absentees’ property (amwal al-ghuyyab)

under his control, but he refused this adamantly. So then the Comptroller of the Bureaus
(Shadd al-Dawawin) came along with some people from the Viceregent’s retinue and

89 Shihab al-Din Ibn Fadl Allah al-‘Umari, Masalik al-absar fi mamalik al-amsar, 27 vol., ed. ‘Abdallah
b. Yahya al-Sarhi, et. al. (Abu Dhabi: Al-Mujamma* al-Thiqaft, 2001), 27/560. On this text and its
author, see Elias I. Muhanna, “Ibn Fadlallah al-‘Umari,” Encyclopaedia of Islam, THREE.

860 Thp Taghribirdi, al-Manhal al-safi, 9/84.
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opened the makhzan al-aytam. They took 50,000 dirhems from it by force (gahran). Then

they paid it to one of the Arabs (ba ‘d al- ‘arab) to cover what was owed him from the

Sultan’s Bureau (al-diwan al-sultani). This was a significant event the likes of which was

unknown 81
The reasons for this forced loan are not entirely certain. What is clear, however, is that the state
in Damascus was encountering trouble covering its expenses. There could be many reasons for
this. According to al-Magqrizi, 744 A.H. “was one of the most onerous and hardest years.’86?
Certainly, from an administrative and budgetary perspective, the year was disastrous. The Cairo
Sultanate sent seven separate expeditions to Karak in an attempt to dislodge al-Nasir Ahmad.
Two other military campaigns were organized in Northern Syria: one to Little Armenia and
another miserably unsuccessful campaign to confront the Beylik of Dulkadir in Armenia.8?
Moreover, the Arab tribes of Syria—usually clients of the Mamlak State—rebelled in this year
only a short while after the Comptroller forced the loan from the makhzan al-aytam.8%* It seems
possible, therefore, that the immediate reason for forcing the loan was the premonition of
rebellion among these clients.

| have identified no other record of any further loans or forced handouts from the
makhzan al-aytam in the sources. As Table 1 shows, however, the position of nazir al-aytam was
extant until after the arrival of the Ottomans in Syria in 1516. Moreover, the makhzan certainly

continued to exist after the mid-8"/14™ century—Ibn Hijji mentions it in Rajab 796 (when he

visited it personally), Shawwal 796, and Dhii al-Qa‘da 797 A.H. (again, when he visited it in

8! Abii al-Fida’ Isma‘il Ibn Kathir, al-Biddya wa I-nihaya, 21 vol., ed. ‘Abdallah b. ‘Abd al-Muhsin al-
Turkd (Giza: Dar Hajr li’l-Taba‘a wa’l-Nashr wa’l-Tawzi‘ wa’l-I‘1an, 1997), 18/466.

862 Al-Magqrizi, al-Sulitk, 3/408.
83 |pid. 402, 407.

84 1pid. 403, 407-408.
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person).8%° On the occasion of the first of these visits to the makhzan, Ibn Hijji provides a rare
glance into the contents of the makhzan: “In it was about 6,000 mithgals of gold and more than
32,000 dirhems, in addition to the jewelry and copper in it. It also contained two ragls of rhubarb
and two horns of butter (garna zubad).”®® Because most of our information about the contents of
the makhzan al-aytam (and the mida * al-hukm for that matter) originates in narratives about
attempts to acquire forced loans, it is easy to assume that it contained only cash. This description,
however, shows that other valuables—including small amounts of food—were stored there on
behalf of orphans or absent individuals. One can only wonder how long and for what purpose

these items were kept in the makhzan.

The Nazir al-Aytam in Damascus

This section will briefly discuss the careers of the individuals identified in Table 1 as serving
either as the nazir al-aytam or the nazir makhzan al-aytam. Several of these individuals are
identified in the sources as either possessing a large fortune or acquiring other prestigious
positions, indicating that the position of nazir al-aytam or nazir al-makhzan was either a stepping
stone to wealth, prestige, or both. This appears to have been the case throughout the Mamlak

Period.

83 |bn Hijji, 1/59, 1/129, 1/134.
86 1bid. 1/59. A mithgal in the Mamluk Period referred to both a measurement of weight and to gold
coins. One mithgal was equal to between 4.29 and 4.33 grams in this period. See Warren C. Shultz,
“Mamlik Metrology and the Numismatic Evidence,” Al-Masdag: Islam and the Medieval Mediterranean
15, no. 1 (2003), 59-75. The ragl varied according to country, province and even city throughout the
Mamluk Period. The Damascene rasl was equal to either 1.85 kilograms or 1.8072 kilograms. See E.
Ashtor and J. Burton-Page, “Makayil,” Encyclopaedia of Islam, Second Edition. | admit that | am
uncertain of the translation of garna zubad.
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Ibn Hububi for example, went on to become the mu/tasib (market inspector) then the wakil
bayt al-mal (Agent of the Treasury).8” Another nazir al-aytam who passed away in the early
years of the Mamluk Sultanate was wealthy enough to turn his house into an educational
endowment that functioned both as a law college (madrasa) and a place where hadith was taught
(dar hadith).B® Similarly, Najm al-Din al-Azdi—who held the position “several times” before
his death in 729/1329—was one of the well-known notables of Damascus (‘“ahad ru’asa’
dimashq al-mashhiirin”). People were said to have become addicted to the sweet treats that he
made at his home for gifts (the famous poet Ibn Nubata wrote verses about desiring some).8°
The position of nazir al-aytam could also be combined with other employment within the
judiciary: in the 8"/14™ century Jamal al-Din al-Zura‘T held the position while he served as a
deputy judge to the Shafi‘T chief qadi.8"° Al-Zura‘Tt would go on to reach the pinnacle of success
in the judiciary, serving at different times as chief gadr of Cairo and the chief qadr of Damascus.

The prestige of the position does not seem to have decreased throughout the Mamlik period.
Only about four years prior to the Ottoman invasion and occupation of Syria in 917/1512, the
current nazir al-aytam, Muhibb al-Din al-Dustiqi was part of a successful plot to remove the

Shafi‘1 chief qadi.8"* Following the arrival of the Ottomans, he appears to have remained in his

87 Qutb al-Din al-Yiuinini, Dhayl mir at al-zaman, 4 vol. (Cairo: Dar al-Kutub al-Islamiyya, 1992), 3/27.
88 < Alam al-Din al-Birzali, al-Mugtafi li-tarikh ibn shama: al-ma ‘riif bi-tarikh al-birzalt, 4 vol., ed.
‘Umar ‘Abd al-Salam Tadmuri (Beirut: al-Maktaba al-*Asriyya, 2006), 1/53; al-Dhahabi, Tarikh al-Islam,
52/295.

89 1bn Hajar, al-Durar al-kamina, 4/136; al-Safadi, A ‘yan al-‘asr wa-a ‘wan al-nasr, 5 vol., ed. ‘Ali Abi
Zayd, et. al. (Beirut: Dar al-Fikr al-Mu‘asir, 1998), 3/505-506.

870 al-Birzali, al-Mugqtafi li-tarikh ibn shama, 2/529.

871 Shams al-Din Ibn Taliin, Mufakihat al-khillan fi hawadith al-zaman, ed. Khalil al-Mansir (Beirut: Dar
al-Kutub al-‘lImiyya, 1998), 296.
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position and even enjoyed special status with the Ottoman viceregent. In the year 926/1520, he
traveled to Aleppo along with a messenger for the local judge on behalf of the viceregent. Later
that year, he was summoned to meet with the viceregent and, upon the latter’s return to
Damascus, walked ahead of him in procession along with the deputy judges of the city.8"?

In sum, the position of nazir al-aytam or nazir makhzan al-aytam appears to have been an
important position within the social and political life of Damascus throughout the Mamlak
Period. It seems that this was seen as a position of great trust and responsibility. This does not
mean that the position carried no moral risk. For example, Ibn Hajar writes that Shams al-Din al-
Jazart (the grandson of the historian al-Jazar) is said to have carried out his duties “with
humility, purity of tongue and a calm disposition,” yet nevertheless suffered from serving under
“bad judges (qudat al-su’).”" Another nazir, Diya’ al-Din Ibn Tammam, is said to have
resigned “out of fear for his faith and trustworthiness (khawfan ‘ald dinih wa-amanatih).”®"* The
position, then, was not without risk even if a person was known for their honesty, likely due to
the ability of the Mamluk authorities or the Shafi‘T chief judge to intervene. In addition, as we
saw in Chapter Four, one required knowledge of accounting to do the job properly. It is probably
for this reason that the famed jurist Ibn Taymiyya wrote that only a person who is not only

trustworthy (amin) but also “strong and an expert on what he is made responsible for (il/la@ man

872 |bid. 400-401.
873 |bn Hajar, Inba’ al-ghumr, 2/471.

874 Al-Dhahabi, Tarikh al-islam, 50/318.
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kan qawiyyan khabiran bi-ma wuliya ‘alayh)” should be appointed as a guardian of orphans’

property.87

A Decentralized System for Preserving Orphans’ Property?

The sources surveyed do not mention any forced loans or expropriations from the makhzan
al-aytam after 744/1343. Yet, the economic woes of the Mamlak Sultanate would only
continue—the mid-14" century A.D. was the height of the economic power of the Sultanate.?”
Political factionalism also continued to be an inveterate problem. Why, then, is there no mention
of a forced loan after this point? It is certainly possible that the sources simply failed to mention
further occasions, but | would also like to submit an alternative explanation: the judiciary began
using alternative methods of preserving and investing wealth that avoided accumulating the
property of orphans and absent individuals in a central location. These decentralized practices of
preserving wealth allowed the judiciary to continue to invest the property while simultaneously
making it a much harder target for the central authorities.

The first bit of evidence for this hypothesis comes from a note in 1bn Hajar’s biography of
Taj al-Din al-Subki (d. 771/1370), the famed jurist, historian and judge. While serving as Shafi‘l
Chief gadr in Damascus, he experienced several hardships that led to either his resignation or
removal from the judiciary, after which he was asked to return. Ibn Hajar writes that the
circumstances for his final removal from the judiciary involved an investigation by the sultan (or

his administrators) into orphans’ property:

875 Taqi al-Din Ahmad Ibn Taymiyya, Majmii ‘at al-fatawa, 37 vol., ed. ‘Amir al-Jazzar and Anwar al-Baz
(Mansoura: Dar al-Wafa’, 1997), 30/29.

876 On the economic decline in Egypt and Syria, see Eliyahu Ashtor, Levant Trade in the Middle Ages
(Princeton: Princeton University Press, 1983).
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One of the strongest reasons for the last occasion on which he was removed (from the
judiciary) was that when the Sultan ordered that zakat be collected from the merchants in
Jumada I of the year 69 (1367 A.D.), it was found that a great amount (of wealth) was in
the possession of the testamentary guardians (al-awsiya’). However, it had been
dispersed with the Qadi’s knowledge in exchange for receipts (wusilar) that did not
indicate the name of the recipient. So it was demanded of the nazir al-aytam that he
admit that they were received by the Qadfi, but he refused. The matter ended with the
removal of the Qadr.8"’

On the face of this, the report is evidence that al-Subki embezzled a large amount of
orphans’ property which he had the testamentary guardians hand over to him. Yet the refusal of
the nazir al-aytam to cooperate with the Sultan’s inquiry indicates that the judiciary in Damascus
was cooperating in the matter to hide the property from the Sultan. Given that large loans had
previously been demanded of the nazir al-aytam in Damascus, this may have been a stratagem
employed by the judiciary to hide the location of the property. Clearly the guardians were
registered with the court, allowing them to be easily identified in case of a state inquiry like the
one in 1369 A.D. Keeping track of these guardians was likely the role of the nazir al-awsiya, or
Supervisor of the Testamentary Guardians, a position mentioned by Ibn Hijji as being filled by a
different person than occupied the position of nazir makhzan al-aytam in 797/1395.87® So,
keeping wealth in the hands of the guardians rather than the makhzan would not, in itself, protect
the property from the hands of the Sultan or a rogue emir. Rather, in this case, the guardians only
had blank receipts to show the state’s agents. Where could the property have gone?

Al-Subki may have simply embezzled the funds, but it is also possible that the money

was given to third parties as deposits, loans or investments. This kind of complex network of

financial obligations appears clearly in the unique diary-like text produced by the Damascene

87 |bn Hajar, al-Durar al-Kamina, 3/234.

878 1bn Hijjt, 1/129-130.
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notary, Ibn Tawq (834-915/1430-1509). This text, referred to by the author as his Ta ‘Iig, which
may be translated as “a summary report,” contains near daily entries about the day-to-day life of
the author and a slew of historical material of interest to the historian: from important events in
Damascus and continuous meteorological reports to descriptions of domestic quarrels, meals the
author ate, and even his own dreams.8”® For the purposes of this study, the Ta ‘Iig is promising
because its author worked as a professional witness (shahid), and he kept a log of many of the
different transactions, contracts or other legal actions to which he was a party. Unlike most
annalistic histories produced during the Mamluk Period, this author was possessed by a writerly
impulse to record the details of these mundane events, and it is not improbable that part of his
motivation in logging these events was to use it as an aide-memoire.8° An analysis of several
different notices in this text reveals a world in which the judiciary often used the trusted
members of their network to provide loans and keep deposits on behalf of third parties, at times
involving property belonging to orphans.

Part of the importance of these notices are not just their content but the positionality of
the author within the judicial hierarchy in Damascus. Ibn Tawq was a student of one of the
Supervisors of the Orphans, the nazir al-aytam and deputy judge Burhan al-Din Ibrahim b. ‘Abd
al-Rahman (d. 872/1467).88! His closest friends were two members of the prestigious family of
Shafi‘1 judges and scholars, the Ibn Qadi ‘Ajlan family. Both served in the judiciary themselves

and, at one time, Ibn Tawq writes that he was sent by his companion the Shaykh al-Zs/am Taqi al-

879 The translation of 7a ‘/ig as “a summary report” is suggested by Boaz Shoshan. See Shoshan, 1.

80 The author’s purpose in writing the Ta ‘lig remains uncertain. See Shoshan, 2-6; Torsten Wollina, “Ibn
Tawq’s Ta ‘lig. An Ego-Document for Mamlak Studies,” in Ubi sumus? Quo vademus? Mamluk Studies —
State of the Art, ed. Stephan Conermann (Géttingen: Bonn University Press, 2013), 337-362.

81 Shoshan, 1.
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Din Ibn Qadi ‘Ajliin as an amin, or trustee, to inventory an estate.®8? Although never identified as
an amin al-hukm (and, given the evidence presented in this chapter, it appears unlikely that this
exact title was in common in Damascus at the time), he was clearly seen as a trustworthy person
who regularly accepted deposits (wada’i ©) and facilitated transactions between third parties.®&
For example, in Dhii al-Qa‘da 898/1493, a man who was leaving for the Hajj deposited a
certain amount of money with 1bn Tawq and instructed him to give it to a specific merchant who
was going to travel to Anatolia in order to buy livestock; the profit from the transaction was to be
split between the two men.®8 Similarly, in Shawwal 886/1481, a man deposited (awda ) 600
dirhems with Ibn Tawq and instructed him to give it to another person in case the latter came to
ask for it.8% These two transactions were fairly simple, involving only three parties, but others
were much more complex. For instance, in Ramadan 887/1482, Ibn Tawq received from one
party 190 dirhems, which was partial repayment of a loan that a second party had taken. This
loan was facilitated by 1bn Tawq on behalf of a third party—his niece. Yet this loan itself was
not disbursed directly by the author but by some (unnamed) money changers (sayarifa).8 In
these transactions, Ibn Tawq appears as one node in a much larger network based on trust and

mutual interest (some loans recorded by the author had interest rates of 25 or even 37 percent).88’

%2 Ibid. 22; Shihab al-Din Ahmad Ibn Tawa, al-Ta Iiq: Yawmiyyat Shihab al-Din Ahmad b. Tawg, ed.
Ja‘far al-Muh3jir (Damascus: Institut Francais d’Etudes Arabes de Damas, 2000), 269.

83 Shoshan, 23.

84 1bn Tawq, 1217.
85 1bn Tawq, 99.
886 |bid. 189.

87 Shoshan, 117.
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While it would be foolish to try to point to any one of the many nodes in these networks as a
kind of bank, collectively these networks did provide financial services associated with modern
banking institutions, including safekeeping cash and providing loans. The accumulation of
wealth also made them targets for criminals. One notice for example, reads like a scene from a
modern bank robbery: Ibn Tawq writes that the vaults of the moneychangers (makhazin al-
sayarifa) at a particular caravansary were robbed during the night and two trustees (aminan) of
the caravansary had been murdered.®® Yet what is more striking than the superficial
resemblances between any of these nodes and modern banks is the differentiated and diffuse
nature in which members of the network circulated wealth. Whereas the caravansary—Ilike the
makhzan al-aytam or the miada ‘ al-hukm—was an obvious target for thieves or bankrupt emirs, a
notary like Ibn Tawq was a much less obvious and tempting target for either. As a result of this
trust, Ibn Tawq preserved items and property at times in an ad-hoc, private manner that would
have eluded the investigations of the authorities into the location of this wealth. For example, his
shaykh, Taqt al-Din, instructed him to keep a manumission document on behalf of an enslaved
woman out of fear that the son of the manumitter might attempt to steal the document from
her.8 It seems unlikely that anyone knew—or needed to know—the location of this document
except for the immediate parties involved.

At times, the financial transactions that Ibn Tawq logged involved orphans’ property, and
it is in these transactions that an alternative, decentralized system of preserving orphans’
property comes to light. For example, in Dha al-Hijja 887/1483, 1bn Tawq was present as a

witness at the court of the Shafi‘T chief gqadr while a mother of an orphan testified that she

88 |pbn Tawq, 111.

89 Ibid. 363.
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received part of the repayment of a loan that the judge had taken from her son’s property.8%

Later in the same year, Ibn Tawq mentions that he owed money to an orphan for payment for
books.? He also testified that a woman received her and her children’s portion of an
inheritance.®%2 In another instance, he was present as his shaykh (likely Taqi al-Din Ibn Qadi
‘Ajlun) bought books from a person selling them on behalf of adult and minor (orphaned)
inheritors. The person, the author notes, had been authorized by the Shafi‘1 judge to sell the
books on behalf of the inheritors.8%3 In Safar 904/1498, Ibn Tawq again witnessed the payment of
money owed to orphans. Importantly, the author makes no mention of the nazir al-aytam, the
makhzan al-aytam or any other formal title or place related to orphan’s property. Orphans’
property was lent, borrowed, invested and distributed, it would seem, continuously by
individuals who did not necessarily have a formal title, let alone serve in the Orphans’ Bureau
(Diwan al-Aytam). The absence of a central location for even depositing orphans’ property
appears clearly in a log from Rab1‘ IT 905/1499. According to this entry, Ibn Tawq testified that a
woman received 56 Ashrafi coins from the merchant Zayn al-Din ‘Abd al-Qadir, with whom she
had previously deposited them. The coins belonged to her underage orphaned son.8%

This system of depositing wealth with individuals rather than in a centralized institution

was not without its own drawbacks. 1bn Tawqg mentions that at one point he experienced

890 |hid. 220. See also a similar case on pp. 634, in which the Shafi‘T judge purchases jewelry from

orphans with a deferred payment of one year.
%1 1bid. 220-221.

892 1bid. 249.

83 1hid. 264.

894 Ibid. 905.
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“distress (nakad)” because he had borrowed 3,000 dirhems from an estate. The inheritors, a
woman and her adolescent son (ibn murahiq) had been absent in Cairo but recently returned to
Damascus, and 1bn Tawq was ordered to repay the amount he borrowed to the widow and
orphan. After his request for an extension was refused, he was only able to repay the loan after
borrowing the amount from an acquaintance.®® In a nearly identical incident, the author reports
that he experienced “a great ordeal (hurqa shadida)” when a judge asked him to remit a deposit
in his safekeeping. For some reason, he no longer had the cash in his possession and was forced
to borrow money from his (adult) son and his wife (she gave it, he tells us, begrudgingly). He
also had to request a further loan from an acquaintance. The whole experience may have made
Ibn Tawq reconsider taking another deposit, as he writes, “O God, do not hold my sins against
me nor my bad deeds. | have repented from (taking) the deposit (wa-tubt ‘an al-wadi*).”8%

In all, the evidence from Ibn Tawq’s Ta ‘lig indicates that orphans’ property was often
loaned to or deposited with individuals. There is no mention of the makhzan al-aytam, which
does not necessarily mean that one did not exist during his time. However, if it did exist, it is
clear that it was not the only place where the property of orphans or absent persons was
deposited. The preference during this period would seem to have been to entrust the property
with individuals. Although this had the drawback of exposing the property to the risk that the
individual may misplace the property or, as happened with Ibn Tawq, not be able to immediately
remit the deposited wealth, it does seem to have the advantage of making it more difficult for a

large amount of orphans’ property to be expropriated by a corrupt administrator, a rebellious

8 |bid. 1152-1153.

8% |bid. 1723. It is ambiguous whether he means that he has repented from taking deposits in general or

from taking this particular deposit which he apparently spent.
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emir, or a cash-strapped sultan.

Conclusion

This chapter has surveyed and analyzed the evidence for practices of preserving and
investing orphans’ property in two provincial urban centers of the Mamluk Empire: Quis and
Damascus. In Qs and its environs, it was seen that the judiciary was at times able to resist
attempts of the central authorities in Cairo to appropriate orphans’ property. I argued that this
was in part due to the distance from the capital and the decentralized nature in which orphans’
property was preserved. No mida * or makhzan appears to have existed in Upper Egypt, and
therefore any demand on the orphans’ property had to be made from individuals in the judiciary.
In Damascus, however, a centralized location for storing and investing orphans’ property did
exist: the makhzan al-aytam. Although forced loans were demanded from this makhzan up to the
mid-8"/14" century, the makhzan appears to have decreased in importance after this date. Part of
this may have been due to a decrease in trade, but | have argued that the judiciary likely began
relying on decentralized practices of preserving and investing orphans’ property. Ibn Tawq’s
Ta ‘lig provides evidence for a diffuse network of trust in which several individuals were
entrusted to keep orphans’ property safe. Unlike in Egypt, moreover, the title amin al-hukm does
not seem to have been used regularly; instead the position of nazir al-aytam was responsible for
orphans’ property. It is significant that this title continued to carry some prestige into the early
Ottoman Period in Damascus even alongside the existence of decentralized practices of
preserving orphans’ property. Unfortunately, it is not possible to determine on the basis of the
sources available how much property continued to be supervised by the nazir in the 9"/15" and

early 10/16" centuries. Nevertheless, the continued existence of both a diffuse network of
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individuals who (sometimes) were entrusted with orphans’ property alongside the official
position of nazir al-aytam carries an important lesson for the historian of the Islamic Middle
Period: official titles could exist alongside other, parallel institutions and social practices that
performed similar functions to those the office-holders nominally performed. Similar to the
concept of “archival practices” studied by Hirschler and el-Leithy, the decentralized legal
practices studied in this chapter should be seen as just as important, if not at times more, for
preserving legal rights and upholding the rule of law. Of course, upholding the law could not be
achieved by a diffuse network of individuals without a shared commitment to a written and
universalized tradition of law. In the context of medieval Islamic societies, this tradition was, of
course, figh. The development of this tradition as it relates to the rights of orphans and other
individuals was discussed in Chapters 1 and 2. In the next chapter, it will be seen how Shafi‘t
jurists continued to express their commitment to this tradition while simultaneously allowing for

gradual change within the tradition.
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Table 1

Name and Death

Title

Madhhab

Affiliation

Abti al-‘Abbas Ahmad b. al-Mufarraj b.

‘All al-Umawi (d. 650/1253)8

Supervised “makhzan al-aytam”
for several judges; “nazir al-

aytam”

Probably Shafi‘t

Abt al-Fadl Yahya b. Muhammad Ibn al-

Hubiibi (d. 671/1272)8%

Responsible for “nazar al-
aytam”; Responsible for “nazar

makhzan al-aytam”

Shafi‘l

Abtu ‘Abd Allah Muhammad b. ‘Umar b.

Hilal al-Azdi (d. 676/1277)%%°

Responsible for “nazar makhzan
al-aytam” for several years;
“nazir al-aytam”; responsible

for “nazar al-aytam”;

Diya’ al-Din Yasuf b. al-Zuhayr Ibn

Tammam (d. 678/1279)°%

Responsible for “makhzan al-

aytam”

897 < Alam al-Din al-Birzali, Mashyakhat ibn jama ‘a, ed. Muwaffaq b. ‘Abd al-Qadir (Beirut: Dar
al-Gharb al-Islami, 1988), 30; al-Dhahabi, Siyar a ‘lam al-nubala’, 23/281-282; al-Dhahabi,
Tarikh al-islam, 47/439; al-Safadi, al-Wafi bi’l-wafayat, 8/120; ‘Abd al-Hayy lbn al-‘Imad,
Shadharat al-dhahab fi akhbar man dhahab, 11 vol., ed. Mahmud al-Arna’at (Beirut and

Damascus: Dar Ibn Kathir, 1986), 7/430.

88 Tbn Kathir, Al-Bidaya wa’l-nihaya, 17/507; al-Yanini, Dhayl mir’at al-zaman, 3/27; al-Dhahabi,
Tarikh al-islam, 50/79; al-Birzali, al-Mugqtafi li-tarikh ibn shama, 1/268.

89 Ibn Kathir, Al-Bidaya wa’l-nihdya; Dhayl mir’at al-zaman, 17/683, 18/315; al-Dhahabi, Tarikh al-
islam, 50/243; al-Birzali, al-Mugqtafi li-tarikh ibn shama, 1/407-408.

%00 Al-Dhahabi, Tarikh al-islam, 50/318.
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Zaki al-Din Ibrahim b. ‘Uthman Ibn al- Administrator at the Orphans’ Hanafi
Mu‘allim (d. 685/1286)%* Bureau (““ ‘amil diwan al-aytam”)
Naffs al-Din Isma‘1l b. Muhammad b. “nazir al-aytam”; responsible for
‘Abd al-Wahid al-Ja‘bari (d. 696/1297)%? | “nazar al-aytam”
Mu’ayyad al-Din ‘Ali b. Ibrahim Ibn al- | Responsible for “makhzan al-
Khatib (d. 699/1300)%2 aytam”; responsible for “diwan
al-aytam”
Shams al-Din ‘Abd al-Qadir b. Yusuf Ibn | Responsible for “nazar makhzan
al-Khatiri (d. 716/1316)%% al-aytam”
Badr al-Din Muhammad b. Ahmad Ibn Served in the administration of Shafi‘1

al-Hind1 (d. 716/1316)%®

the Orphans’ Bureaue (“khadam

fi ‘imalat diwan al-aytam”)

Najm al-Din Ahmad b. ‘Abd al-Muhsin

al-Dimashqt (727/1327)%%

Responsible for “nazar al-

aytam”; responsible for “nazar

%01 Al-Birzali, al-Mugtafi li-tarikh ibn shama, 2/88.

902 Al-Birzali, al-Mugtafi li-tarikh ibn shama, 1/53; al-Dhahabi, Tarikh al-islam, 52/295; 1bn
Kathitr, Al-Bidaya wa’l-nihaya, 17/701; 1bn al-‘Imad, Shadharat al-dhahab fi akhbar man
dhahab, 7/759; al-Safadi records his death in 698 A.H., which must be a mistake. See 4 ‘yan al-

‘ast wa-a ‘wan al-nasr, 1/515.

903 Al-Birzali, al-Mugqtafi li-tarikh ibn shama, 3/71; al-Dhahabi, Tarikh al-islam, 52/424; al-Safadi, 4 ‘yan
al- ‘asr wa-a ‘wan al-nasr, 3/245; al-Wafi bi’l-wafayat, 20/10.

%% Al-Birzali, al-Mugtafi li-tarikh ibn shama, 2/519; al-Safadi, 4 ‘yan al- ‘asr wa-a ‘wan al-nasr, 3/121-

122.

%5 Al-Birzali, al-Mugtafi li-tarikh ibn shama, 4/218.

96 Al-Birzali, al-Mugqtafi li-tarikh ibn shama, 3/394; lbn Hajar, al-Durar al-Kamina, 1/223; Ibn Kathir,

al-Bidaya wa’l-Nihaya, 18/78.
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diwan al-aytam”

‘Imad al-Din Muhammad b. Ahmad Ibn

al-Shayraji (d. circa 728/1327-28 )%

Responsible for “nazar al-
aytam” during the days of al-

Qazwini

Najm al-Din ‘Ali b. Muhammad b.

‘Umar Ibn Hilal al-Azdi (d. 729/1329)%%8

Responsible for “nazar al-
aytam”’; responsible for “nazar

diwan al-aytam”

Jamal al-Din Abi al-Rabi‘ Sulayman b.

Responsible for “nazar al-

Shafi‘t (became

‘Umar al-Zura‘1 (d. 734/1333)%° aytam" Shafi‘T Chief Qadi in
Cairo)
Muhiyy al-Din Isma‘il b. Yahya Ibn Responsible for “nazar al- Shafi‘1

Jahbal (740/1339)%1°

aytam”

Al-Sayyid al-Sharif Jalal al-Din
Muhammad b. Muhammad al-Ja‘farT (d.

740/1340)%1

“nazir al-aytam”

07 Al-Birzali, al-Mugtafi li-tarikh ibn shama, 2/381; Ibn Hajar, al-Durar al-Kamina 5/46; al-Safadi,

A ‘yan al- ‘asr wa-a ‘wan al-nasr, 3/505-506.

%8 A|-Birzali, al-Mugtafi li-tarikh ibn shama, 2/417, 4/159; lon Hajar, al-Durar al-Kamina 4/136; lbn al-
‘Imad, Shadharat al-dhahab fi akhbar man dhahab, 8/159; Ton Kathir, al-Bidaya wa’l-Nihdya, 14/166.

%9 A|-Birzali, 2/529; Ibn Hajar, Mu ‘jam al-shaykha Maryam, ed. Muhammad ‘Uthman (Cairo: Maktabat
al-Thiqafa al-Diniyya, 2010), 111-112; Ibn Hajar, Raf* al-isr, 164-165; al-Subki, Tabaqgat al-shafi ‘iyya

al-kubra, 10/39-40.

%10 Tbn Kathir, al-Bidaya wa’l-Nihdya, 18/226; al-Safadi, 4 ‘yan al- ‘asr Wa-a ‘wan al-nasr, 1/530-531.
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‘Afif al-Din Ibrahim b. Ishaq al-Amidi Responsible for “nazar al- Hanafi

(d. 778/1376)%12 aytam’

‘Izz al-Din Muhammad b. Muhammad nazir al-aytam; responsible for Hanafi

al-Amasi (d. 798/1396)%13 “nazar al-aytam”

Najm al-Din ‘Abd al-Karim b. Mahmud | nazir al-awsiya’ and responsible | Shafi‘t

Ibn al-Sinjar (d. 799/1397)%4 for nazar al-aytam

Salah al-Din Ibn al-°Afif (d. after Responsible for “nazar al- Shafi‘t or Hanafl
802/1399)%%° aytam"

Shihab al-Din Ahmad b. Muhammad Ibn | Nazir of “makhzan al-aytam” Hanafi (became the
al-Jawashint (d. 809/1406)%° Hanafi chief qadr in

91 Muhammad Ibn Rafi¢, al-Wafayat, 2 vol., Salih Mahdi ‘Abbas and Bashshar ‘Awwad Ma‘raf (Beirut:
Mu’assasat al-Risala, 1982), 1/323. Ibn Kathir also notes that one “Jalal al-Din al-A‘yali performed the
Hajj pilgrimage in 731 A.H. However, given that there is no other mention of this individual in the
sources that | can find, I assume that this is a copyist error and the name should read “Jalal al-Din al-
A‘naki, which is the nisba of Jalal al-Din al-Ja‘fari. See Ibn Kathir, al-Bidaya wa’I-Nihaya, 18/336.

%12 1bn Qadi Shuhba, Tarikh ibn qadi shuhba, 3/517-518; Taqi al-Din b. ‘Abd al-Qadir al-Ghazzi, al-
Tabagqat al-saniyya fi tarajim al-hanafiyya, 4 vol., ed. ‘Abd al-Fattah Muhammad al-Hilw (Riyadh: Dar
al-Rifa‘1, 1983), 1/183-184.

%13 Abii al-Tayyib al-Makki, Dhayl al-taqyid fi ruwat al-sunan wa l-asanid, ed. Kamal Yasuf Hat (Beirut:
Dar al-kutub al-‘ilmiyya, 1990), 1/255; Ibn al-‘Imad, Shadharat al-dhahab fi akhbar man dhahab, 8/605;
Ibn Hajar, Inba’ al-ghumr bi-abna’ al-umr, 1/520; Ibn Hijji, 1/159.

°% 1bn Hijji, 1/218; Ibn Qadi Shuhba, Tarikh ibn qadi shuhba, 3/383.

%1% | have been unable to determine the date of death of this fairly obscure individual. 1bn Hijji notes that
his grandfather was a Hanafi, and “it appears that he follows his grandfather’s maddhab,” but he spent
most of his life dressing as a solider and had no legal training (‘“he only knows the craft of writing”).
After being responsible for “nazar al-aytam” at some point, he eventually convinced the governor of
Tripoli (of Lebanon) to appoint him as the Shafi‘T judge of the city. Given that he was not a jurist nor had
any training in figh whatsoever, 1bn Hijji ends his short entry on this event with the exasperation: “I wish
I knew on the basis of what he makes judgements and on the basis of what authority. To God we belong
and to Him we return.” Ibn Hijji, 1/393. See also Inba’ al-ghumr bi-abna’ al- ‘umr, 2/94.

916 Al-Magqrizi, al-Sulitk, 6/187-188; lbn Hiijji, 1/129-130, 135.
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Damascus)

‘Ala’ al-Din ‘Al1 b. Ibrahtm al-Jazari (d. | Responsible for “nazar al- Shafi‘t
813/1411)%7 aytam”
Burhan al-Din Ibrahim b. ‘Abd al- Responsible for “nazar al- Shafi‘t
Rahman al-Zar‘1 (d. 872/1467)%8 aytam”
Muhibb al-Din ‘Abd al-Rahman b. “nazir al-aytam” Shafi‘l

Ibrahim al-Dasiiqi (d. 927/1521)%°

7 \bn al-‘Imad, Shadharat al-dhahab fi akhbar man dhahab, 9/151; Ibn Hajar, Inba’ al-ghumr bi-abna’

al- ‘umr, 2/471; 1bn Hijji, 2/957-958; al-Sakhawi, al-Daw’ al-lami ‘ li-ahl al-qarn al-zasi , 5/157.

918

1 Shadharat al-dhahab fi akhbar man dhahab, 10/210; Najm al-Din Muhammad al-Ghazzi, al-Kawdakib

al-Sakhawi, al-Daw’ al-lami * li-ahl al-qarn al-zasi‘, 1/64.

al-sa’ira bi-a ‘yan al-mi’a al- ‘ashira, ed. Khalil al-Mansar (Beirut: Dar al-Kutub al-‘Timiyya, 1997),

1/226; 1bn Talan, 296, 400-401.
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Chapter Six: Legal Stability and Innovation in the Kitab al-Hajr in the
Mamlik Period

Introduction

This chapter establishes the centrality and authority of a particular body of Shafi‘1 texts of
substantive law (furi ) for legal practice in the Mamlak period. It is argued here that (1) the
importance of these texts was reinforced by the Mamlik leadership’s commitment to Islamic
legal (shar 7) norms in theory and, often, in practice. Furthermore, this chapter shows that (2)
common assertions of the authority of al-Nawawi and al-Rafi‘1, the “two shaykhs” within the
Shafi‘T madhhab do not account for the importance of divergent opinions (ikAtilaf) during this
period, and the existence of a large body of texts on substantive law that either bypassed or
directly challenged the opinions of al-Nawawi and al-Rafi‘1. This leads to a working hypothesis
that authoritative opinions in the Shafi‘t madhhab can be studied through careful attention to
change, restructuring, and disagreement within the texts identified in 8A. §B of this chapter then
applies this hypothesis to the chapters on hajr found within the aforementioned texts of
substantive law. | then argue on the basis of this analysis that the rules elaborated by jurists in
chapters on fZajr at times reflect legal practice. Moreover, they continue to allow for such a
diversity of opinions—with prominent jurists disagreeing entirely with each other regarding the
authoritative position of the madhhab—that the legal practice of supervising and investing
orphans’ property in the Mamlik Period was formed due to a combination of the jurists’
authorizing discourse on what is legal (skar 7) in addition to the historical application of siyasa
by sultans and judges. Legal practice, therefore, in the Mamlik Period was determined by a
combination of the weight of perduring institutions, figh, and the discretionary authority of both

judges and sultans.
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8 A: The shared commitment to the shar‘ and a hybrid madhhab

Until quite recently, historians at times published serious scholarship on the condition of
law and justice in the Mamluk period with only the slightest reference, if at all, to those works of
Islamic legal scholarship that actually attempt to describe authoritative positive laws — the furi
texts. This is in part, of course, due to the abundance of other genres of Muslim scholarship
produced between the 13" and 16" centuries of unmistakable relevance to the study of the law
from topographical histories, chronicles, biographical works of various natures to frstenspiegel
and homiletics. Meaningful, soundly-documented studies could be produced with little to no
reference to what jurists working and writing in Egypt and Syria in this period actually had to

say about what the law should be.?°

But the issue was not just a surfeit of source material. Conceptually, the Shari‘a’s
relevance to daily life was considered to be limited to a small number of cases; the ulama’
themselves are said to have “had accepted the recognition merely of the theoretical validity of
the Shari‘a.”®?! Effective research on legal practice, therefore, often focused on the mazalim
courts run by the sultan and his emirs. These latter courts existed before the Mamluk period, but
they played a particularly important public role in legitimizing the sultan by placing him in direct
contact with petitioners who could bring complaints to him (or his representatives) against
government abuse. Eventually, these courts expanded their jurisdiction to hear legal cases that

previously were considered exclusive to the Shart‘a courts, such as cases of marriage disputes

%20 An example of this kind of quality scholarship that relies primarily on non-legal texts (e.g., historical
narratives) is Joseph H. Escovitz, The office of qddr al-qudadt in Cairo under the Bakri Mamliks (Berlin:
Klaus Schwarz Verlag, 1984).

%21 Jgrgen S. Nielsen, Secular Justice in an Islamic State: Mazalim under the Bakri Mamliiks, 662/1264—
789/1387 (Leiden, 1985), 95.
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and bankruptcy. Such courts did not necessarily follow the formal reasoning of the Islamic legal
schools, rather applying siyasa— a word often translated as “administrative justice.”%?2 A
previous generation of scholars once insisted that the “royal” and “secular” justice served at

these courts stood in frank opposition to the justice delivered at a shari‘a court.%?®

In part, the imagined wedge between the shari‘a norms advocated by the jurists and the
actual application of law resulted from a pernicious passage in al-Maqrizi’s Khizat that produced
a lively debate on the meaning of the word siyasa. Al-Magqrizi, lamenting the increasing presence
of hujjab and other military officers who gave judgment according to siyasa in front of their
doorsteps, often without any authorization from the sultan, made a fascinating, if completely
wrong-headed, claim that the siyasa applied in these mazalim courts was actually a form of
Chinggis Khan’s law—the yasa—and that the word siyasa itself derived from a combination of
the word yasa with the Persian word for three. Although the etymological argument is absurd on
all counts, scholars continued to treat al-Maqrizi as an authority on the yasa until David Ayalon
published a series of articles in Studia Islamica showing that al-Maqrizi did not have direct

knowledge of the yasa, and that he manipulated his source(s) in order to condemn the legal

%22 Bosworth, et. al., “Siyasa”, EI?

923 C f. Nielsen, ibid. (a work whose title indicates the extent to which the mazalim is perceived by that
author as distinct from the shart‘a). That author also stated that siyasa “is the prerogative of the head of
state—whether caliph or sultan—to set aside the Shari‘a, to supplement it, and to influence its
interpretation and application.” Nielsen, "Mazalim and Dar al-‘Adl Under the Early Mamluks," Muslim
World 66 (1976) 114-132, 123. See also the analysis of the mazalim courts in Robert Irwin, “The
Privatization of ‘Justice’ under the Circassian Mamluks,” MSR 6 (2002), 63-70, where he speculates that
the justice offered by these courts during the last century of Mamlik rule “will not have differed very
much from that offered by Don Corleone in Mario Puzio’s novel The Godfather.” Ibid. 70.
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practice of the mazalim in the 15" century.®?* While Ayalon proved that the Mamliiks were not
applying the yasa in their interpretation of siyasa, al-Maqrizi’s contention that the siyasa is
something distinct, beyond and essentially foreign to shari‘a continued to be accepted by several
scholars.

Since Yossef Rapoport’s well-known article on the relationship of siyasa and shari‘a in
the Mamliik era appeared in 2012, the situation has changed dramatically.®?> No longer can it be
assumed that the siyasa stood outside the legal norms advocated by the ‘ulama’. Already, in a
2009 article, Albrecht Fuess had argued that the mazalim were fundamental to the image of a
virtuous Muslim ruler who upheld justice and defended the weak in Mamluk society. Even if
individuals’ use of siyasa in the mazalim was criticized, “the institution as such was never
questioned” by any member of the society.??® Rapoport took this argument one step further by
showing that siyasa and shari‘a were not two distinct concepts during the period, standing in an
antagonistic or even apathetic relationship to one another, but, rather, that “[f]Jor many Mamluk
jurists, the ruler’s siyasah shar ‘tyah—governance according to Islamic law—is a requirement of
the shari ‘ah, not an external intrusion.”%’ In fact, one can point out that siyasa, long before the

Mamlak period, was portrayed as something the ruler should employ to facilitate respect for the

%24 David Ayalon, “The Great Yasa of Chingiz Khan. A Reexamination (Part A),” Studia Islamica 33
(1971), 97-140; “The Great Yasa of Chingiz Khan (Part B),” Studia Islamica 34 (1971), 151-180; “The
Great Yasa of Chingiz Khan. A Reexamination (Part C1),” Studia Islamica 36 (1972), 113-158; “The
Great Yasa of Chingiz Khan: A Reexamination (Part C2). Al-Maqriz1’s Passage on the Yasa under the
Mamluks,” Studia Islamica 38 (1973), 107-156.”

925 Rapoport, “Royal Justice and Religious Law: Siyasah and Shari‘ah under the Mamluks,” Mamluk
Studies Review 16 (2012), 71-102.

926 Albrecht Fuess, “Zulm by Mazalim? The Political Implications of the Use of Mazalim Jurisdiction by
the Mamluk Sultans,” MSR 13.1 (2009), 121-147, 142.

%21 Rapoport, “Royal Justice and Religious Law,” 75.
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law by removing obstacles in the path of fulfilling the moral and legal norms of the shari ‘.92
By the Mamltk Period, the public affirmation of this commitment to justice and the shari‘a
became a fundamental part of the sultan’s duties, something they inherited from their Ayyubid
and Zangid predecessors.®?° Even in cases where mazalim courts produced judgments at obvious
variance with the rulings of the shari‘a, this was sometimes done in the interest of equity.® In
this sense, we can speak of a shared commitment to upholding justice, despite procedural
differences in the two courts.

The use of siyasa to bolster confidence in the justice of the Mamlik state was not limited
to the mazalim courts, but extended to a variety of duties, including collecting taxes, directing
diplomacy and warfare, appointing people to positions of responsibility, and more. One
particularly significant sphere of action that fell within the sphere of siyasa was the structuring of
the judiciary itself. As Rapoport points out, the Mamluk sultans and military officers not only
oversaw courts, but also were heavily involved in creating and structuring the judicial system. He
identifies three distinct periods of Mamlak involvement in the judicial system: (1) starting in

1265 A.D. with Baybars I’s appointment of four chief judges, one from each madhhab, and the

%28 This is clear in the Siyasat-nama of the renowned vizier Nizam al-Mulk, where he writes in the
introduction, “Whenever there occurs any disobedience or contempt for the shari‘a by the people (lit: the
servants) or any shortcoming in their obedience to the commands of God (lit: the Truth), and he wishes to
punish them and make them taste the retribution for their deeds....the wrath of God overtakes those
people and He forsakes them for the vileness of their disobedience....Then by divine decree one human
being acquires some prosperity and power, and according to his desserts God bestows good fortune upon
him and gives him wit and wisdom, wherewith he may employ his subordinates—each according to his
merits—and confer upon each a dignity and a station proportionate to his power.” Nizam al-Mulk, The
Book of Government or Rules for Kings, 2" ed., trans. H. Darke (London: Routledge & Kegan Paul,
1978), 9; Siyasarnamah ed. M. Qazwini (Tehran: Kitabfartishi Tiir1, 1955). I have slightly modified
Darke’s translation to better capture the meaning of the original.

%29 Rabbat, “The Ideological Significance of the Dar al-‘Adl,” International Journal of Middle East
Studies 27 (1995), 3-28, esp. pp. 5, 19-22.

%0 Rapoport, “Royal Justice and Religious Law,” 89-91.
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building of the Dar al-*Adl. During this period, the mazalim courts were mostly limited to cases
involving criminal law; (2) starting around 1350 A.D., these latter courts started to hear cases of
family law and debt, which were previously reserved for Shari‘a courts. The Dar al-°Adl was
also moved closer to the civilian population, indicating greater involvement in mundane legal
cases; and (3) during the final decades of the Cairo Sultanate, Sultans Qaytbay and Qansawh al-
GhawrT “present themselves as champions of the shari ‘ah and openly dispute the formalistic
doctrines of the judiciary.”®! This chronology is the first attempt to account for changes within
the Mamlak legal system across the roughly 250 years of its existence. However, it focuses
primarily on the mazalim courts, and not on the Mamlik sultans’ role in structuring the shar ‘T
courts except for Baybars’ initial reforms. Other chapters in this dissertation help tell this story,
but, here it will help to cite a view examples of Mamlik intervention into the structure of the
Shar’1 courts in order to show the extent to which Mamlik sultans and their senior officers were
involved in shaping and maintaining the Shari‘a courts.

In addition to Baybars’ judicial reforms—discussed in Chapter Four—there were a
number of interventions undertaken by Mamlak sultans below the level of the chief judges
(where the eyes of modern historians rarely probe). For example, in 755/1354 a number of
witnesses (shuhiid) who were involved in forgery were publicly punished.®*? Then, in 764/1363,
a sultanic decree (marsim sultani) was issued “banning the legal agents (wukala’) who were
present at the courts of the judges in Egypt and Syria because of their great deception, conniving

and dexterity in various evils (li-katharat khida ‘ihim wa-makrihim wa-tahadhlagihim fi

%1 |bid. 76.

%2 Al-Maqrizi, al-Sulitk 4/197.
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tanawwu ‘ al-shuriir).”%% A similar incident occurred in 774/1372 when the powerful emir, Uljay
al-Ytsufi, ordered “that only four (notaries) sit at each of the notary offices (hawanit al-shuhiid),
and instructed each of the chief judges to only allow those notaries who belong to his own
madhhab to sit.” In response, the shuhiid rallied and convinced the sultan to issue a decree
(marsiim sultani) reversing the emir’s decision.®** Then in 799/1397, the judges were ordered
(presumably by the sultan) to review all the notaries and remove those who either had no or poor
standing in the community. After they were removed, they, again, successfully petitioned to be
returned to their positions.®® Restrictions on the number of individuals filling certain judicial
positions was not limited to the notaries. In 782/1380, for example, a sultanic decree (marsim
sultant) was issued declaring that each chief judge could only appoint four deputies. In this case,
al-Magqrizi makes his admiration of this decision explicit:
People were relieved to be free of the deputies of the courts. They are a group of people
who earn a living by adjudicating between people. To do this, they form assemblies in
mosques, madaris, or notary offices, and they split the profit from what they make from
giving testimony for people with the notaries. This came to an end through the mediation
of Chief Judge Burhan al-Din Ibrahim lbn Jama‘a, thank God.%3%
While the details regarding the disagreeable behavior of these deputies are sketchy in al-
Magqrizi’s account, it is clear that the sultan’s intervention in this case was not seen as an
intervention into a pure sphere of shari‘a authority, but was, rather, instigated by the intervention

of the Shafi‘1 chief judge. This incident can be compared to another case in 786/1384 when the

sultan permitted the deputies of the recently deceased Hanafi chief judge to remain in their

933 |pid. 4/275.
94 1bid. 4/351.
935 |bid. 5/439.

%6 Ibid. 5/94.
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positions, thereby allowing the courts to continue to function before a replacement was found.%%’
Al-Magqrizi also notes an identical incident in the year 793/1391 with the difference that the
deceased chief judge was a Malik1 and the person who gave permission to the deputies was not
the sultan but an emir.%3®

Even at the highest levels, the composition of the judiciary was open to change at the
sultan’s discretion. For example, in 768/1366, a Hanaf1 qadr was appointed to hold court in
Alexandria for the first time; previously, there had only been one Maliki judge in Alexandria.%*®
This brings up another important point about changes within the judicial system: much of what
has been written on the subject reflects the urban centers in Cairo, Damascus, and Jerusalem
(thanks to the collection of legal documents discovered in the latter city). Although a number of
cities besides Damascus and Cairo had four judges, only the Shafi‘t chief gadi had deputies
(nuwwab) in the provinces of Egypt.>* In other words, the plurality of madhhabs familiar to
historians of Islamic law during this period is primarily an urban, not rural, phenomenon.

Finally, sultans interfered to remove judges or their deputies who either did not please
them or did not follow their madhhabs. Formally, deputies were representatives of the chief
judge, yet, as evidenced above, sultans and powerful emirs could and did intervene between the
chief judge and his deputies. Such an intervention occurred in 781/1379 when two Hanafi

deputies were removed for not following their madhhab on the issue of determining paternity

%7 1bid. 5/164.
%38 1bid. 5/312.
%9 |bid. 4/297.
%40 Rapoport notes that four chief judges were also appointed in Aleppo, Tripoli, Hama, Safed, Jerusalem

and Gaza by the end of the 14" century, with Hanbali and Maliki judges being installed in Safed as late as
786/1384. Rapoport, “Legal Diversity in the Age of Taqlid,” 210, 213.
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after the divorce of a married couple.®*! Similarly, the Maliki Chief Judge Jamal al-Din ‘Abd al-
Rahman Ibn Khayr al-Maliki was removed from office in 786/1384 “because he ruled in a case
in which the Maliki fugahd’ determined he was wrong.”94?

It is clear from these examples that the Mamlik sultans and senior officers played an
important and (in the eyes of the many of the legal scholars) legitimate role in structuring and
maintaining the integrity of the judicial system throughout the Mamlik period. They were
especially active in ensuring that each madhhab’s courts applied its own doctrines. This supports
Rapoport’s argument that “within the context of the Mamltk judiciary, the madhhab was
primarily a fairly codified set of law.”%*® Studies by Sherman Jackson and Mohammed Fadel on
Maliki legal theory and mukhtasars (succinct synopses of longer, authoritative texts),
respectively, indicate that the madhhabs were consolidating around a fairly uniform set of rules
in response to the legal and social conditions of the 13th century.®** The continued use of siydsa
authority to organize the judiciary and discipline those judicial officials who strayed from the
opinions of their madhhab indicates that this process of consolidation was actively encouraged
by Mamlik state policies. In order to discover the rules applicable to a sphere of legal action—

here, those cases related to legal interdiction—it follows that one can read the most authoritative

mukhtasars and legal commentaries for the school of law under investigation. Nevertheless,

941 Al-Magqrizi, al-Suliik, 5/68.

%2 |bid. 5/165.

%43 Rapoport, “Legal Diversity in the Age of Taqlid,” 226. Some of the evidence | cited above was also
cited by Rapoport. However, he did not indicate there the extent of the sultans’ and officers’ intervention
into the lower levels of the judiciary.

4 Fadel, “Social Logic of Taglid and the Rise of the Mukhtasar,” Islamic Law and Society 3, no. 2

(1996), 193-233; Jackson, Islamic Law and the State: The Constitutional Jurisprudence of Shihab al-Din
al-Qarafi, Studies in Islamic Law and Society (Leiden: Brill, 1996), 142-184.
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identifying which Shafi‘i texts held the most authority during the Mamliik Period is a harder task

than one might assume.

Although it is often thought that the opinions expressed by the jurist-authors al-Rafi‘1 (d.
623/1226) and al-Nawaw1 (d. 676/1277) in their texts of positive law (furi ‘) were considered to
be the most authoritative for most of the Mamlik period, the evidence for this is thin.%*® It is
undoubtable that in the centuries following the fall of the Mamlik sultanate, the Shafi‘t madhhab
consolidated around the opinions of al-Rafi‘T and al-Nawaw1. For example, Muhammad b.
Sulayman al-Kurdt (d. 1194/1780) wrote that there are two kinds of muftis: those who can
perform zarjih (authorizing a single opinion) within the madhhab, and those who cannot. The
latter kind of mufir can only follow the opinions of the reputable 16th century scholars, Ibn Hajar
al-Haythami (d. 974/1566) and Shams al-Din al-Raml1 (d. 1004/1595).°*¢ No one in his age, al-
Kurdi argues, has reached the level of tarjih in the madhhab, but, if they had, they would be
limited to selecting between the opinions expressed in the works of al-Rafi‘1 and al-Nawaw1.%
These works, in his opinion, express the entire range of the valid opinions in the madhhab. A

similar position was taken by Ibn Hajar al-Haythami, who argued that farwas could only be given

%3 For a recent expression of this opinion, see Mahmood Kooria, “Cosmopolis of Law: Islamic Ideas and
Texts across the Indian Ocean and the Eastern Mediterranean,” Ph.D. diss., Leiden University, (2006), 11
and Rapoport, “Legal Diversity in the Age of Taqlid,” 215.

%6 Muhammad b. Sulayman al-Kurdi, al-Fawa’id al-madaniyya fi-man yufta bi-gawlih min a’immat al-
shafi ‘iyya, ed. Bassam ‘Abd al-Wahhab al-Jabi (Beirut: Nursabah & Jaffan Wa Jabi, 2011), 38; 59.

%7 Ibid.
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on the basis of the two shaykhs’ writings, and his student, Zayn al-Din al-Malibari, argues that

this was the position of the madhhab.%*

But throughout the Mamlik era, the position of the two was never so secure. A number of
texts were written opposing or modifying al-Nawaw1’s views. One of the most important of these
texts was the Muhimmat ‘ala al-Rawda, composed by Jamal al-Din al-Isnawi (d. 782 A.H.),
which spawned at least 22 commentaries and abridgments.®*® Other Shafi‘T authors writing
during the period circumvented al-Rafi‘T and al-Nawaw1 by commenting directly on texts written
before the latter two. For example, Amin al-Din al-Tabr1z1’s commentary on al-Ghazali’s Wajiz
was further commented on at least 14 times during the Mamlik period (and only twice in the
centuries after!).®% An even earlier text, al-Mahamilt’s (d. 415 A.H.) Lubab al-Figh, apparently
was revived in the 9th/15th century when Aba Zur‘a al-‘Iraqt (d. 836 A.H.) composed a
mukhtasar on it, which then was commented, versified, or abridged 10 times before the fall of
the Sultanate.®®* More examples could be cited. The point is that the thesis that Shafi‘T law was
“codified” in the early Mamlak period in the works of al-Rafi‘T and al-Nawaw1 is unfounded.
Rather, these texts were undergoing a process of canonization in which their authority was
continuously negotiated, and even directly challenged. Although the increasing reliance on these

texts did produce a relatively stable set of laws, the jurisprudential tradition also allowed for

98 Zayn al-Din Ahmad Al-Malibari, Fath al-mu ‘7n bi-shark qurrat al- ‘ayn bi-muhimmat al-din, ed.
Bassam ‘Abd al-Wahhab al-Jabi (Beirut: Dar Ibn Hazm, 2004), 623.

99 < Abd Allah Muhammad al-Habashi, Jami ‘ al-shurith wa’l-hawashi: mu ‘jam shamil li-asma’ al-kutub
al-mashritha fi al-turath al-islami wa-bayan shurithiha (Abu Dhabi: al-Mujamma‘ al-Thiqafi, 2004),
1957-1960.

90 |bid. 1573.

%1 Ipid. 1521.
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flexibility and even innovation. As will be seen in 8B of this chapter, these texts were useful for
skilled jurists as a starting point in a debate about the authoritative opinion of the madhhab that

was in no way limited to the opinions and arguments advanced by al-Rafi‘T and al-Nawaw.

A similar conclusion can be reached through examining the contents of biographical
dictionaries composed during the period. For example, Taj al-Din al-Subki (d. 756/1355)
claimed in his history of the Shafi‘1 school that his father, Taq1 al-Din, was more knowledgeable
than al-Nawaw1.%2 Another jurist, Ibn al-Rif*a (d. 710/1310) was considered by Ibn Qadi Shuhba
(d. 851/1448) to be a mujtahid murlag on par with al-Rafi‘1; Ibn Qadi Shuhba stated that Ibn al-
Rif*a’s massive commentary on al-Ghazali’s Wajiz was the most important, even though al-
Rafi‘T’s most important work of firrii * was also a commentary on this same text.%®3 Biographical
texts also indicate that al-NawawT’s teacher, ‘Abd al-Rahman b. Ibrahim al-Fazari (d. 690/1272),
who had the nickname “al-Farkah (the bow-legged),” and outlived al-Nawaw1, was considered to
be more authoritative for a time than al-Nawaw1. Ibn Kathir refers to him as “the unopposed
shaykh of the madhhab during his time...one of the mujtahids, the fagih of Syria.”%* Al-Safadi
draws an even starker contrast between the two: “he was a more knowledge in figh, more
intelligent, and a better debater than Shaykh Muhy1 al-Din by far. It is told that he used to say,

‘What did al-Nawawi say in his trash (mazbala)—meaning al-Rawda.”° Nevertheless, in the

%2 T3aj al-Din al-Subki, Tabaqat al-shafi ‘iyya al-kubra, 10/169.

%3 R, Kevin Jacques, Authority, Conflict, and the Transmission of Diversity in Medieval Islamic Law,
Studies in Islamic Law and Society (Leiden and Boston: Brill, 2006), 237, 245.

%% Ibn Kathir, Tabagat al-shdfi ‘iyya, ed. ‘Abd al-Hafiz Mansiir (Beirut: Dar al-Madar al-Islami, 2002),
831.

%5 Al-Safadi, al-Wafi bi'I-Wafayat, 18/58-59.
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decades after al-Nawaw1’s death, his standing within the madhhab solidified. According to Ibn
Hajar, for example, a fagih and mufti by the name of Taqi al-Din Isma‘il b. ‘Ali al-Qalqashandi
(d. 778/1376) “was considered an authority in transmitting the madhhab because he could cite

al-Rawda from memory.”%%

If a consensus was slowly emerging, therefore, that the figh texts composed by al-
Nawawt and al-Rafi‘T were highly authoritative in the Shafi‘t madhhab, this in no way implies
that their opinions were not still open to revision or even complete opposition by qualified jurists
within the Shafi‘T madhhab. In the next section, it will be seen how two of these authors’ most
commonly used texts in the Mamliik Period spawned a textual tradition on law that was open to
additions, reversals of their position, and divergent opinions. The analysis in the next chapter
will argue that these interventions into the textual tradition by their commentators are valuable
evidence of the continued interaction of figh and legal practice during the thirteenth to fifteenth

centuries in Egypt and Syria.

8B: Innovation and Stability in Shafi‘Ti Jurisprudence on Hajr in the Mamlik Period

How did the normative discourse on orphans in Mamlak-era Syria and Egypt develop
within works of positive law, furi ‘, composed during this period? What kinds of limitations on
possible rules did the gradual acceptance of the legal works of al-Nawaw1 and al-Rafi‘1 entail?
Were texts on positive law in the Shafi‘Tt madhhab limited to the positions of these two jurists?
These texts, invariably organized according to topical chapters, are replete with scattered
discussions of the legal status, rights and duties of orphans and their analogs, but one chapter—

the Kitab al-Hajr—contains the most sustained, complete discussion of these individuals and

%6 |bn Hajar, al-Durar al-Kamina, 1/370.
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their rights. The basic methodology of this chapter is philological: the chapters on kajr in a set of
five related texts spanning a period of 250 years are analyzed and compared in order to draw
conclusions about change and stability in the legal discourse during the period. The requirement
of referring to a relatively fixed-set of texts of law, as Mohammad Fadel has argued, is an
important mechanism in a legal-system that expresses “the desire for regular and predictable
legal outcomes, akin to what modern jurisprudence terms the ‘rule of law’: the ideal that legal
officials are bound to pre-existing rules.”%7 If the texts studied here exhibit a wide variety and
diversity of rules, the fixed nature of the madhhab should be questioned and its role in
establishing the rule of law may be negligible. On the other hand, if they do exhibit agreement on
a large number of rules, then it can be concluded that the rules of interdiction (kajr) were
relatively stable during the period. As will be seen shortly, the five texts studied here reveal a
high-level of uniformity while also including, and at times introducing, variant rulings that
allowed for a moderate level of discretion in the selection of the correct rulings.

The method employed here—studying and comparing a set of related figh texts—is
surprisingly unusual, even for a study of Islamic law during the Middle Periods, and so requires
some justification. For scholars of the 20" century, the tradition of Islamic law in the Late
Middle Period was hardly worthy of study. Sometime around the fall of Baghdad in 1258, Arabic
and Islamic scholarship was supposed to have entered a period of stagnation or decline. The
proliferation of works of commentary was seen as a mark of intellectual failure. Islamic law was
seen as particularly rigid, in large part due to the supposed intellectual laziness and lack of
creativity introduced by exchanging the independence of ijtihad for the inflexibility of taglid

(deference to past authorities). For example, N.J. Coulson wrote:

%7 Fadel, “The Social Logic of Taglid,” 197.
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From the tenth century onwards the effect of the doctrine of taqlzd was mirrored in the
literature of the law. This consisted mainly of a succession of increasingly exhausting
commentaries upon the works of the first systematic exponents of the doctrine such as
Malik, ash-Shaybant and ash-Shafi ‘1. Further glosses were appended to these
commentaries; different views and lines of development were collated and amalgamated,
and concise abbreviated compendia were produced. Authors, almost without exception,
betrayed a slavish adherence, not only to the substance but also to the form and
arrangement of the doctrine as recorded in the earliest writings.**®
If the previous century was marked by a condescending suspicion of the merits of Muslim legal
scholarship in the Later Middle Period, scholars of the 21 have rejected their predecessors’
uninspiring depictions of “slavish adherence.”®® For Islamic legal history, the studies by
Behnam Sadeghi and Matthew Ingalls have argued that, far from a mindlessly copying the
doctrine of previous generations, the writings of Muslim jurists after the 13' century consistently
depart from the “canonical” positions of previous authorities, even when they appear to be
merely explaining the positions of their forebearers.®® According to Ingalls, a number of
“paradoxes” subtends the relationship between the foundational text (the matn) and the
commentary (the shar#): (1) “a commentary utterly depends on a foundational text” but it is also

true that the commentary controls and shapes “both form and substance” of the foundational text

as presented in the commentary; (2) although commentary attempts to make present the

%8 N.J. Coulson, A History of Islamic Law (Edinburgh: Edinburgh University Press, 1964), 84; also
quoted in Matthew B. Ingalls, “Zakariyya al-Ansar and the Study of Muslim Commentaries from the
Later Islamic Middle Period,” Religious Compass 10/5 (2016), 118-130, 119. See Ingalls ibid. 118-119
for a critical discussion of similar comments by previous generations of scholars.

%9 For the field of Arabic literature, which above all has most clearly problematized the judgments
inherent in periodization into “classical” and “post-classical,” see for example Thomas Bauer, “In Search
of ‘Post-Classical Literature’: A Review Article,” MSR 11/2 (2007), 137-167 and Michael Cooperson,
“The Abbasid ‘Golden Age’: An Excavation,” Al- ‘Usir al-Wusta 25 (2017), 41-65.

%0 Behnam Sadeghi, The Logic of Law Making in Islam: Women and Prayer in the Legal Tradition;
Matthew Ingalls, “Recasting Qushayri’s Risala in Fifteenth-Century Egypt,” Journal of Sufi Studies 2
(2013), 93-120; idem. “Sarh, Ihtisar, and Late-Medieval Legal Change: A Working Paper,” Annemarie
Schimmel Kolleg Working Paper 17 (2014).
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significance and worldview of a canonical text, it can only do this by making the foundational
text speak to the worldview of the present; and (3) commentaries through a “professional fiction”
attempt to obscure the commentarial voice by hiding being the authority of the text. Often, this is
done by focusing on anomalies that are meaningful or surprising to the present audience, thereby
excluding parts of the text that carry less relevance. At times, this can result in an entirely new
reading of the foundational text.%!

The methodology adopted here is inspired by these studies. The paradoxes outlined by
Ingalls are opportunities for researchers to expand our knowledge of change and stability in the
legal discourse. In a regime of taglid, in which the model of authority generally required legal
scholars to advance legal arguments in the form of tashik, or “rule-review,” and tarjih, or “rule-
formulation,” a legal historian cannot simply pick a single text, even a fatwa, and claim that the
norms described in the text are representative of the entire legal discourse of the age, even of the
author’s madhhab.®®? A single text could be an anomaly, it could be reproducing material from a
centuries-old text that no longer has social relevance except as a teaching aide or sign of
intellectual achievement, or it could be obscuring real changes in legal practice. On the other
hand, a study of a set of related texts allows the historian to witness changes, attention to parts of
the texts the commentators found anomalous, and attempts to reconcile divergent social practices
with authoritative legal prescriptions. Interrelated matn and shari texts were always, moreover,
relative in their positions within the textual tradition. The text of a matn, for example, could be

expanded through the commentarial process of producing a shark (literally, an “opening up” of

%! Ingalls, “Recasting Qushayri’s Risala,” 118-120.

%2 The translations “rule-selection” and “rule-formulation” are adopted from Talal Al-Azem, Rule-
formulation and Binding Precedent in the Madhhab-Law Tradition: Ibn Qutlibugha’s Commentary on
the Compendium of Qudarz (Leiden: Brill, 2016).
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something, also referring to surgery), which then, in its turn, could be shortened again in the
form of a mukhtasar (abridgment).%? Later authors, or even the same author, might then decide
to “re-open” the text by writing a shark of the mukhtasar. The process was potentially limitless.
Two major differences between the methodology employed here and that of previous
studies of the Late Middle Period Islamic legal tradition is the kind of material studied and the
place of the current chapter within the broader study. First, the studies by Sadeghi and Ingalls
focus primarily on what can be termed ritual law — particularly laws of prayer and ablutions.
While these parts of the law can be presumed to be extremely important to the authors of legal
texts (since, for example, the validity of prayer can depend on a proper understanding of the
law), they were not areas of the law which Ayyiibid and Mamlik state or courts of law had very
much to do with enforcing at all. The present study, however, is focused on an area of law—
guardianship and supervision of the property of individuals deemed unable to do so
themselves—which the state and the courts were committed to regulating on a day-to-day basis,
as seen in the previous two chapters. This means that a great deal of interference from problems
encountered by jurists, judges and administrators of the law might be expected to appear in the
sources. The second difference between the methodology used here and previous studies is that
the study of the furi “ texts in this chapter is but one aspect of a larger study of thematically-
related legal norms and practices. Thus, the conclusions of this chapter stand to be revised,
bolstered or even attenuated by the conclusions of the preceding chapters which undertake the
study of different sources and, therefore, employ different methodologies. Indeed, the final

discussion in this chapter will argue that the diversity one witnesses in the set of texts studied

%3 For a lucid description of the matn/shar# relationship, see Brinkely Messick, The Calligraphic State:
Textual Domination and History in a Muslim Society (Berkely and Los Angeles: University of California
Press, 1993), 30-34.
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here is at least in part a reaction to the legal practice of supervising orphans’ property. At times,
the rules selected by scholars as representing the opinion of the madhhab, I argue, should be read
as protests against actual legal practices rather than fair representations of the madhhab position.

For such a methodology to garner the most relevant set of results for understanding legal
practice, it is important that the texts selected are not random, but are both (1) discursively
related and (2) authoritative. In order to ensure these two points are met, | have chosen to study
two sets of furi * texts that purport to represent the most authoritative Shafi‘1 positions on
positive law during the Ayyiibid and Mamliik periods. Before examining the relevant chapters of
each set of texts, | have also written a short description of authors and their texts in order to

justify the inclusion of each text in the study.

The Texts
The texts selected are:

1) Al-Rafi‘T’s al- ‘Aziz

2) Al-Nawawt’s Al-Rawda

3) Al-Isnaw1’s al-Muhimmat

4) Al-Bulqint’s al-/ ‘tina’ wa’l-ihtimam bi-fawa'id shaykhay al-islam

5) Al-Ansari’s Asna al-Matalib
The following is a short description of each of these five texts’ and authors’ place and authority
within the milieu of legal scholarship between the 13" and early 16™ centuries in Egypt and
Syria.
1) Al-‘Aziz, written by Abi al-Qasim ‘Abd al-Karim b. Muhammad al-Qazwini al-Rafi‘T (d.
Dhi al-Qa‘da 623/1226), a mukaddith and renowned jurisconsult who was recognized by later

generations as an imam (leader) of the Shafi‘Tt madhhab. He is the esteemed author of a number

of legal texts. The two works that acquired nearly canonical status within the Shafi‘t madhhab
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were (1) Al-‘Aziz, also called Fat/ al- ‘aziz or the Shar# al-kabir, which is a commentary on al-
Ghazali’s condensed work of furi ‘, al-Wajiz and (2) al-Mujarrar, a mukhtasar.%* The former
text is the first link in the chain of texts studied in this chapter. It quickly became a standard
teaching text and one of the most highly-regarded texts of the school. According to al-Subki in
his biography of al-Rafi‘1, the latter’s “Fath al- ‘aziz is enough of an honor for any person, for
with it he ascended some distance above the reigns of Heaven and yet was still not satisfied, and
so nothing of its likes has been composed in any madhhab of the madhahib, and nothing has
shone with such a light on the umma out of the depths of darkness.”®® Nevertheless, reflecting
the continued negotiation of al-Rafi‘T’s authority within the madhhab (as noted in the chapter
introduction), al-Subkt was quick to point out the limits of the author: “It has become a well-
known saying among the students (al-ralaba) that al-Rafi‘1 was only authorizing (yusahhih)
those laws that most of the Shafi‘T authorities (al-askab) had approved....However, the Imam,
our father, forcefully reprimanded whoever thought this to be true.” Al-Subki then explains that
both he and his father had written treatises pointing out all of the places al-Rafi‘1 diverged from
the majority opinion of the school, and he includes a few examples in the biography for good
measure. As we will see, taking issue with opinions of al-Rafi‘T was common during this period.
Nevertheless, al-Subki’s biography is also evidence of the ambiguous nature of al-Rafi‘T’s legal
works. On the one hand, they are unsurpassed in their brilliance and completeness; on the other,

they are full of aberrant opinions that justifies the work of later commentators.

%4 See, for example, al-Subki’s comments on these works in Al-Subki, al-Tabagat al-kubra 8/281.

% Ibid. 8/281.
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2) al-Rawda, or, Rawdat al-talibin wa- ‘umdat al-muftin, written by Abu Zakariyya Muhyi al-Din
Yahya b. Sharaf al-Nawawi (d. 676/1277), a highly-respected muhaddith and faqih. Like al-
Rafi‘1, al-Nawaw1’s works of furi “ would eventually become canonical, with preference in the
madhhab after the 16" century being given generally to al-Nawaw1i’s opinions in any case of
disagreement between the two icons of the school.®® Authorities like Ibn Hajar al-Haytami (d.
974/1566) would argue that it is not sufficient for a mufti to look at only one of al-Nawawi’s
works of furi ‘ in order to determine the position of the madhhab; rather, the following books
should be consulted, ordered in terms of relevant weight: Al-Tahqiq, al-Majmii‘, al-Tangih, al-
Rawda, and al-Minhaj. All of these works, moreover, should be given preference over his
fatwas.®®” As argued in 8A of this chapter, such overt preference for al-Nawawi’s works, and
probably also the particular order described by Ibn Hajar, is a post-Mamlik phenomenon.
However, even during the Mamlak period, al-Nawawi’s work had become standard reference
works. Al-Suyuti notes that al-Rawda had become, by his time, “the mainstay of Shafi‘1 jurists
(‘umdat al-madhhab) for its detailed elaboration of legal doctrine and points of difference with
other schools of law.”%®8 In part, the range of opinion contained in al-Rawda is a result of its
foundational text, the ‘A4ziz of al-Rafi‘1. The latter author had included divergent opinions
(ikhtilaf) not only of the Shafi‘is, but also of the other major madhhabs, even devising a system

of abbreviation to refer to the founders of each madhhab. Al-Nawawi’s text was apparently

%6 Fachrizal A. Halim, Legal Authority in Premodern Islam: Yahya b. Sharaf al-Nawawi in the Shafi T
School of Law (New York: Routledge, 2015), 43. For al-Nawaw1’s biography, see ibid. 14-34; W.
Heffening, “al-Nawawi,” Encyclopaedia of Islam, Second Edition.

%7 < Abd al-Hamid al-Sharawani and Ahmad b. Qasim al-‘Ibadi, Hawashr tuhfa al-muhta;j bi-sharh al-
minhdj, 10 vol. (Cairo: Matba‘at Mustafa Muhammad, 1938) 1/39; see also al-Kurdi, 55.

%8 Halim, 39.
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popular, therefore, because it greatly shortened the length of al- ‘4ziz while nevertheless retaining
numerous references to the doctrines of other schools. One reliable measure of this work’s
importance during the period is the massive production of commentaries and abridgments during
the Mamlak period alone; not including tertiary works (e.g., a commentary on an abridgement of
al-Rawda), the number of these secondary works is at least 27.%° Some of these latter works

form the remaining three works in the series studied here.

3) Al-Muhimmat, or al-Muhimmat ‘ala al-rawda wa’l-rafi ‘T, written by Jamal al-Din ‘Abd al-
Rahim b. al-Hasan al-Isnawi (d. Jumada al-Thani 772/1370-1), a prolific author of works of
jurisprudence and positive law and, for a time, the head of the State Treasury (wakil bayt al-mal)
and the market inspector (muhtasib) of Cairo.%’® Along with his Muhimmat, he gained fame as
the author of an influential commentary on the Minhaj of al-Baydawi, a standard work of usil al-
figh. But it was his al-Muhimmat ‘ala al-rawda wa’l-rafi ‘T, which might be (loosely) rendered in
English as Essential Material for Reading the Rawda and al-Rafi ‘i, that had the greatest impact
within the Shafi‘T madhhab, spawning at least 23 commentaries, abridgments, and tertiary
texts.®’! Unlike al-Rafi‘T and al-Nawaw1 who were professors and transmitters of Hadith and
traditionalists in methodology, al-Isnawi was drawn to the speculative and rationalist disciplines,
studying the ‘ulim al- ‘agliyya (logic and speculative theology), and associating with well-known

opponents of the Traditionists, like the famous mufassir, Abii Hayyan al-Gharnati. He was also a

%9 Al-Habashi, 993-995.

970 Eor al-Isnaw’s biography, see Ibn Hajar al-*Asqalani, Al-Durar al-kamina 2/354-356 and Abi Bakr
Ibn Qadi Shuhba, Tabaqgat al-shdafi ‘iyya, 5 vol., ed. al-Hafiz ‘Abd al-*Alim Khan (Hyderabad: Da’irat al-
Ma‘arif al-‘Uthmaniyya, 1978), 3/132-135.

91 Al-Habashi, 1957-1960.
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student of Taqt al-Din al-Subki, the father of the biographer, who, as we saw above, wrote a
work refuting certain positions held by al-Nawawi in al-Rawda.*"? His Muhimmat reflects a
combination of deference to al-Nawawt and al-Rafi‘T with a willingness to correct their mistakes
and systematize their works through a comparative methodology that sought to develop a
principled approach to positive law and move away from the case-by-case reasoning that typified
his predecessors’ writings. This latter point will become clear in our substantive analysis of al-
Muhimmat, for now, we can invoke al-Isnaw1’s own testimony about his methodology, described
in a lengthy preface he authored for the book. Written late in his career (it was finished in 760
A.H.), the description of his approach and goals for the book manifests both a penchant for
systematicity and an unabashed confidence in his intellect built on years of study and teaching.®"®
But first, lest anyone accuse him of disrespect for the two superstars whose works he is about to
criticize and attempt to correct, he commences with no small amount of praise for both: al-Rafi‘
“excelled in the science of the madhhab to a degree that no one since, and not many before him,
were able to reach.” Al-Isnawi likens his book, al- ‘4ziz, to wrought gold. Later, he states, al-
Nawawi came to follow in al-Rafi‘T’s path, and al-IsnawT identifies the Rawda as his most
precious work.%”* As a result of the tremendous efforts and abilities of their authors, al- ‘4ziz and
al-Rawda “have become the standard reference for tarjih and their statements are relied on for

tashih; the virtuous have tossed them the reigns of farwa.”®" Indeed, al-Isnaw1 claims that the

%72 Tbn Qadi Shuhba, 3/132-133; for Taqi al-Din al-Subki’s biography, see ibid. 3/47-53.

93 For the date of al-Muhimmat’s completion, see Ibn Hajar, Al-Durar al-kamina, 2/356 and Ibn Qadi
Shuhba, Tabagat al-shafi ‘iyya, 3/135.

94 Al-1snawi, al-Muhimmat f7 sharh al-rawda wa'l-rafi 7, 10 vol., ed. Abi al-Fadl al-Dumyati (Beirut:
Dar Ibn Hazm, 2009), 1/93.

975 1pid. 1/94.
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highest aspiration of most contemporary judges and muftis is to read and refer to just one of the
two books, “on the basis of which they then give fatwas, make judgments, notarize, and overturn
rulings.”®’® Nevertheless, al-Isnawi argues, they are problematic insofar as they are full of
misleading statements and hidden problems that are only visible to someone who has “poured
over the scattered texts of al-Shafi‘T and pursued the books of the Ashab, generation after
generation, enriching his entire life reading them, and filled his days returning back to them.”"’
Part of the issue, al-IsnawT explains, is an accident of history. Although Cairo is today (i.e., in the
mid-14" century A.D.), he claims, “the greatest city of all Islam,” the center of Shafi‘ism, and he
has been able to find in his city texts of the madhhab that few have heard of, the Fatimid period
in his estimation caused a great amount of knowledge to (temporarily) disappear. Al-Isnaw1
offers this historical argument as an explanation for why he is able to correct and update al-Rafi‘1

and al-Nawawt: they simply did not have sufficient access to the texts of the madhhab.

Al-Isnawi then proceeds to describe his methodology, organized into 20 different kinds of
observations that he makes on al- ‘Aziz and al-Rawda. While there is not sufficient space here to

review all of these different types of observations, we can note a few:

e Showing where the authors contradict their own positions either in a different part of the
text or in a different text. Part of the reason that al-Nawawi, in particular, is guilty of this,
al-Isnaw1 argues, is that he produced such a large amount of texts in such a short period
due to his desire to allow others to benefit from insights that came to him in a moment of
reflection.®™

%76 Ibid. 1/95.
7 Ibid. 1/94.

%78 |bid. 1/95-100.
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One of the “most important issues,” according to al-Isnawd, is “explaining what is given
as a fatwa in one place, which is dependent on manifesting the transmitted selected rule
(murajjah naqli) and the reinforcement of the madhhab (i ‘tidad madhhabi), not merely
on the basis of a claim to its preponderance by reason of evidence, for the madhhab is
transmission (al-madhhab naql); but the aforementioned rule-formulation (al-tarjih) is
sometimes made on the basis of a statement of al-Shafi‘T on the issue—which is one of
the weightiest and most lucid forms of rule-formation—and sometimes it is made on the
basis of the agreement of the majority, in which case it must be followed, as (al-Nawaw1)
stated in al-Rawda in the beginning of (the chapter on) al-Qada’. Sometimes, it is for
another reason which your heart is drawn to and pleases your eye.”9’® As al-Isnaw1
explains, fatwas should be given on the basis of what the majority of the madhhab has
agreed upon, not just what can be traced back to al-Shafi‘T’s text or what one finds
pleasing for whatever reason. He then follows this passage with a long explanation of
how to decide between al-Rafi‘T and al-Nawaw1 when they disagree. When al-Nawaw1
disagrees with al-Rafi‘1 on the basis of a hadith, then the default position is al-Rafi‘1’s
because al-Nawaw1 has made an argument on the basis of his own ijtikad, not on the
authority of the madhhab. In any other case, however, al-Nawaw1’s opinion is the default
because al-Rafi‘1 tended to follow his own judgment rather than sticking to the opinion of
the majority.%°

Al-Isnawt also claims to point out “odd mistakes and strange illusions” in the two books.
Al-Nawawi, he claims, was more prone to such blunders, but al-Rafi‘T was more likely to
make these mistakes when transmitting the opinion of al-Shafi‘t. Trying to think of why
this might be the case, he claims he heard in Qazvin, where al-Rafi‘1 lived and worked,
that the only copy of al-Juwayni’s al-Nikaya was held by “some women who inherited it,
and they did not let anyone borrow it, so al-Rafi‘t would go to a mosque near their house
to read and copy from it.”%! Whatever the merits of this story, al-Rafi‘T did not have
access to al-Shafi‘T’s texts, something which gave al-Isnawi, who did, an advantage.%®
“Explaining points where they transmitted from one authority only, but the majority (of
the madhhab) disagrees with them.”%8

“Mentioning the points where they claim there is no disagreement, but it (a disagreement)
is recorded in one of the books of the madhhab that they did not read....In many cases,
one of them will claim that there is no disagreement, but they actually relate one in
another place, either in that book, or in a different one.”%*

7 |pid.
%0 Ipid.
%1 |pid.
%2 Ipid.
%3 Ibid.

%4 Ibid.

1/100-101.
1/101.
1/101-102.
1/102-103.
1/104

1/105.
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e Pointing out all of the various ways that al-Rawda inappropriately abridged al- ‘4z7z.%°
Many of these types of observations that al-Isnaw1 describes in his introduction will,
indeed, show up in the following analysis of the chapter on hajr.

4) Al-I‘tina’ wa’l-ihtimam bi-fawa’id shaykhay al-islam ‘ala rawdat al-talibin, compiled by
‘Alam al-Din Abi al-Biga’ Salih b. ‘Umar b. Raslan al-Bulqini (d. 868/1464), the son of the
renowned “Shaykh al-Islam” Siraj al-Din al-Bulqini.®® He worked closely with his father and his
uncle during their lifetimes, even assuming some of his father’s positions before his death and
composing, under his guidance, farwas. He occupied a number of teaching and religious posts,
but remained deferential to his older brother, who held the post of chief judge for a time, serving
as the latter’s deputy in the judiciary. Eventually, after the latter’s death and the death of his
teacher al-Walt al-‘Iraqt, he became the chief judge of Egypt in 826 A.H., following which he
was dismissed and returned to the position a number of times, but he continued to teach
throughout his life (Ibn Hajar, one of his students, apparently had a close relationship with him,
referring to him “our shaykh” and stating that he received permission from ‘Alam al-Din to teach
and give fatwas).%’ He wrote a number of works, including a work of tafs7r and a commentary
on al-Bukhari’s Sahih, but he also compiled some of the unpublished works of his father and
brother (his father, despite his fame as a teacher, mufir and judge, was known for almost never
finishing a composition).® The text that forms part of the series studied here was one of these
compilations; as the title hints, it is a collation of Siraj al-Din’s and Jalal al-Din’s marginal

commentaries, or hawashi, on al-Nawaw1’s Rawda. His method throughout the text is the

%5 Ibid. 1/109.
%8 For a detailed biography of ‘Alam al-Din, see al-Sakhawi, al-Daw’ al-lami ‘ 3/312-314.
%7 |bid. 3/314

%8 See the biography of his father, Siraj al-Din, in Ibn Qadi Shuhba Tabagat al-shafi iyva, 4142-52.
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following: after quoting a portion of the Rawda, he then mentions any “useful points” (fawa ’id)
that his father or brother had written on the section. If the two agreed, he only refers to the
opinion of his father. If they disagree, he records both opinions, referring to his father’s opinion

with the letter “waw” and his brother’s with the letter “kha’.”%8°

As the text has not been published, and is only available in manuscript, it is worth saying
a few words about the text itself. The manuscript, MS Azhar 568 Figh Shafi‘1, is held in the
Azhar Library in Cairo, Egypt, and it is an autograph, written in a fine naskhi script, and with
colored ink introducing each “useful point (fa’ida).” As one would expect with this kind of text,
it is quite large, with three volumes, each of about 300 folios, for a total of 905 folios. It was

composed in 858 A.H.

5) Asna al-matalib sharh rawd al-talib, written by Zakariya b. Muhammad al-Ansari (d.
926/1520), one of the most authoritative voices of the late Shafi‘Tt madhhab, who enjoyed a long
life (dying in his late 90s), witnessed nearly the entire last century of Mamltk rule, and occupied
the position of Shafi‘T Chief Judge in Egypt for almost 20 years—Ilonger than any other
individual in the history of the Sultanate.®®® Post-Mamliik Shafi‘Ts would count him as “one of
the four most influential” Shafi‘s in the generations following al-Nawawi and al-Rafi‘1.%%! He is
known for both his works on Sufism and figh. The text under analysis here, Asna al-matalib,
while not as popular as his shorter commentary on Ibn al-Wardi’s (d. 749/1349) al-Bahja al-

wardiyya, nevertheless is significant for its length and its purpose as a teaching aide. Unlike al-

%9 Cairo, Maktabat al-Azhar, MS Azhar 568 Figh Shafi’i, fol. 1.
%0 His life has been careful studied by Ingalls, see Ingalls, “Recasting Qushayri’s Risala,” 95-107.

%1 Ingalls, “Sarh, Ihtisar, and Late-Medieval Legal Change,” 2.
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Isnawi’s Muhimmat, which was written for practicing judges and muftzs, the Asna was written
explicitly for students.®®2 Including it in this study also allows us to witness a more complex
layer of legal discourse because it is a commentary on an abridgment of al-Rawda written by 1bn
al-Mugqri. As a teaching aide, and possibly due to its later date of composition, it displays less

willingness than al-Muhimmat and al-1 ‘tina to directly challenge al-Nawaw1.

The texts in this series can be visualized in the following way:

Al-"Aziz by al-
RafiT

Al-Rawda by
al-Nawawi

Al-Muhimmat Al-I'tina’' wa'l- Rawd al-Talib
by al-Isnawi Ihtimam by al- by Ibn al-
i Bulqini Mugqri

J

|

Asna al-
Matalib by al-
Ansar1

§ C: Analysis of Kitab al-Hajar
The following is a close analysis of the chapter on interdiction, or kajr, that traces four

different topical variables within the chapter in each of the texts in the series. Hajr is arich

%92 |pid. 9.
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concept with legal effects relevant to every human being at some point in their lives and, for
some, even their entire lives. Because of its conceptual depth and importance for potentially
every human life, the chapters on hajr often include a substantial, and diverse, array of subtopics,
and it is only practical to focus on a select portion of these topics—hence the focus on four major
variables. Since this analysis does not attempt to analyze the entire chapter, it will be useful to
first provide a short overview of the general contents of the chapters on /ajr before moving to a
discussion of the individual variables. This way, it will be clear not only what is included in this

study, but also what is excluded as a practical matter.

First, as a general matter, hajr means man *, or prohibition or prevention.®® All four
Sunni madhhabs recognized some form of kajr, although, for the Hanafis, one opinion did not
recognize any form of Aajr on adults, as discussed in depth in Chapter Two of this study. Hajar’s
primary function, as it appears in figh texts, is to prevent an individual from disposing freely of
his or her property; it is for this reason that the Shafi‘ls defined it as “the prevention of financial
acts” (al-man * min al-tasarrufat al-maliyya).®®* It corresponds to the concept of “interdiction” in
Western legal thought, although there are also some similarities to the concept of legal incapacity
because it sometimes precludes the ability to give testimony in addition to precluding the free
disposal of one’s wealth and entering into contracts.®®® Hajr extends to two major classes of
individuals: those who are subject to a partial form of kajr, including the bankrupt and the slaves,

and those who are subject to a more general form of kajr. The latter consists of three categories:

993 al-Rafi‘1, al- ‘Aziz sharh al-wajiz, 13 vol., ed. ‘Adil Ahmad ‘Abd al-Mawijiid and ‘Ali Muhammad
Mu‘awwad (Beirut: Dar al-Kutub al-‘Timiyya, 1997), 5/66.

%4 Ibid., n. 1.

%5 For a translation of %ajr as “legal interdiction,” see, for example, J. Schacht, “Hadjr,” EI.
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the insane (al-majniin), the minor (al-sabi) who has not reached mental and physical maturity,
and the irresponsible or spendthrift (al-safik).®% While kajr in this sense does not appear in the
Qur’an, Shafi‘1 jurists grounded their discussions of it in two Qur’anic verses: 4:6 and 2:282.%%7
According to al-Shafi‘i, these verses establish the following principles: 4:6 shows that the
property of orphans should be delivered over to them only when they reach physical maturity
and soundness of mind (rushd). Analogical reasoning (giyas) applied to the verse leads to the
principle that physical maturity (al-buliigh) and soundness of mind (rushd) are conditions for an
individual’s right to dispose of property. Verse 2:282 was interpreted as commanding that an
individual who is either weak, who cannot dictate themselves, or who is irresponsible should
have a guardian who enters into contracts in place of that person. The irresponsible person, or
safih, was generally glossed as a mubadhdhir (spendthrift). The person who cannot dictate for
themselves was thought to refer to the insane.®® The majority of the discussion of the rights and
duties of the mahjir ‘alayh (the person under legal interdiction) in the chapter on hajr invariably

focuses on these three people, to the almost complete exclusion of the first category.

Chapters on hajr generally consist of the following discussions: 1) the legal causes of
hajr; 2) the conditions and signs of physical maturity (buliigh) and soundness of mind (rushd),

with reference to the differences between males, females and intersex individuals; 3) the

996 A-Rafi‘1, 5/66-67.

%7 Quran 4:6: “Make trial of the orphans until they reach the age of marriage. Then, if you find sound
judgment in them, deliver to them their property, but do not consume it wastefully nor in haste fearing
they should grow up. If a person is rich, let him abstain, but let the one who is poor consume what is just
and reasonable. When you deliver their property to them, take witness in their presence. Allah suffices as
a Reckoner.”; Quran 2:282: “But if the liable party is irresponsible, or weak, or unable to dictate himself,
then let his guardian dictate faithfully;” see, for example: al-Shafi‘1, al-Umm 4/451, 457.

9% Al-Rafiq, 5/67.
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different way that physical maturity and soundness of mind is determined for non-believers
(kuffar); 4) how hajr can be reinstated in case of indicators that the individual is no longer sound
of mind; 5) what authority can impose %ajr on an adult; 6) the legal guardian for different
individuals subject to fajr; 7) what constitutes being safik; 8) what kinds of legal acts are
prohibited for the mahjir ‘alayh; 8) what acts the guardian can take on behalf of his or her ward
9) who can be a legal guardian of a minor, and in what order; 10) the responsibilities of the
guardian; 11) the ability of the mahjiar ‘alayh to sue their guardian once they are no longer under
hajr; 12) the ability of the guardian to take or consume some of their wards wealth in return for
his or her services.®® This summary, based on al-Ghazal1’s al-Wajiz, the Urtext of the textual
series studied here, is schematic in every sense of the word. Jurists could expand each topic at

will, adding minutiae of their own concern, or even add entirely new topics.

Variables:

This analysis studies only the following four topical variables, which were selected due to their
relevance for understanding the practice of the courts (the discussion of the signs of physical
maturity, for example, while substantial in most chapters, is of only marginal relevance to this
dissertation):
I.  What, and how many, are the types of hajr?
. Is only rushd fi al-mal (soundness of mind in finances) legally relevant for determining
safah (irresponsibility) or is rushd fi al-din (soundness of mind in religion) also legally

relevant?
[1l. Who can be the wali of a minor (specifically, can a mother serve as her child’s guardian?)

%9 Al-Ghazali, al-Wajiz fi figh al-imam al-shafi 7, 2 vol., ed. ‘Ali Mu‘awwid and ‘Adil ‘Abd al-Mawjud
(Beirut: Dar al-Arqam b. Abi al-Argam, 1997), 1/344-345.
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IV. Who can sell real estate and loan the wealth of an orphan?

I.  What are the types of hajr?
Al-‘Aziz: The foundational text in this series analyzed here, al-Rafi‘1’s Sharh al-kabir, is a
lengthy text that included, as mentioned earlier, the divergent opinions (ikhtilaf) of the Shafi‘l
madhhab in addition to frequent discussion of the positions of the other three Sunni madhhabs.
For this variable—the types of sajr—al-Rafi‘1 points out that it was the Iraqgi fariqa (as opposed
to the Khurasanian) that first introduced a useful conceptual division between the two major
groups of people subject to legal interdiction: (a) those who are mahjir ‘alayhim for the sake of
others and (b) those who are mahjir ‘alayhim for their own sake. Group (a) includes five kinds
of hajr: (i) the hajr of the bankrupt for the sake of their creditors, (ii) the kajr of a person who
pledged something as a security (al-rahin) for the sake of the pledgee, (iii) the Aajr of a sick
person on their deathbed for the sake of their inheritors, (iv) the kajr of a slave for the sake of
their master and the mukatib for the sake of their master and God, and (v) the Aajr of an apostate
(murtadd) for the sake of Muslims. Each of these are partial forms of /ajr. For example, a
person who pledged something as security is only prevented from selling or otherwise disposing
of the thing sold; they could still dispose of property not affected by the pledge. All of these five
categories, moreover, are still able to perform a number of other actions, such as make a legal
confession (igrar) of crimes committed.

The second type of Aajr is imposed on people for their own sake. This type consists of the
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three categories traced by the Shafi‘is to the Qur’anic verses noted above: the insane, the minor,

and the spendthrift.10%

Al-Rawda: Al-NawawT’s text, an abridgment of al-Rafi‘T’s al- ‘4ziz, eliminates the reference to
the Iraqi tariga, instead noting only that zajr is of “two kinds: a hajr legislated for others and a
hajr for the benefit of oneself.”2%%! Al-NawawT also removes all textual indicants that al-Rafi‘T
included. The only addition is his inclusion of a statement attributed to al-Mutawalli’s Tatimma
al-ibana fi al-figh al-shafi 7 that “the person who has only a minimal level of discretion (adna al-
tamiz) but whose mind is not fully developed is like the minor who has discretion (ka 'I-sabrt al-
mumayyaz).”*%2 In other words, such an individual cannot contract sales independently, and

remains subject to sajr despite physical maturity.

Al-Muhimmat. al-IsnawT argues that both al-Rafi‘T and al-Nawaw1 missed a number of kinds of
hajr imposed for the sake of others. In total, al-IsnawT adds thirty new types to this category. All
of these types are based on Shafi‘1 figh; they are not products of al-Isnawi’s whim. Rather, al-
Isnawi’s additions are presented as an attempt to systematize previous rulings in order to

subsume a large number of similar cases under one legal concept: hajr.1%%

1000 A|.Rafi‘T, 5/66-67.

1001 Al-Nawawi, Rawdat al-talibin wa- ‘umadat al-muftin, 12 vol., ed. Zuhayr al-Shawish (Beirut: al-

Maktab al-Islami, 1991), 4/177. On the two “ways,” or farigas, and their role in transmitted authority
within the Shafi‘T school, see Hallaq, Authority, Continuity, and Change in Islamic Law (Cambridge:
Cambridge University Press, 2001), 123.

1002 19em.

1003 AI-Isnawi, 426-432.
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Al-I‘tina’: al-Bulqini includes no reference whatsoever to this variable, probably because his

father and brother had nothing to object to al-Nawawi’s numbering.

Asna al-Matalib: Unlike the previous authors, and reflecting his pedagogic aim, al-Ansart begins
his discussion by first defining the lexical and legal meaning of %ajr before referring to the two
Qur’anic verses mentioned before. He then refers to the two categories of 4ajr, but, unlike the
first three authors, he only lists the five cited by al-Rafi‘T and al-Nawawi as examples of sajr
imposed for the sake of others. This may be due to the influence of al-Asnaw1’ arguments that
there are at least 35 kinds of /ajr. He then considers the possibility that the case of the sleeping
person and the mute who cannot be understand could be added to the second type (those who are
mahjir ‘alayhim for their own sake). He then quotes al-Adhra‘1 (d. 783/1381) that this is
doubtful because it is unreasonable to presume that someone could step in and manage a sleeping
person’s wealth and, in the case of a mute who cannot be understood, the only person who could

manage their affairs is the judge (al-hdakim).10%

I. Is only rushd fi al-mal (soundness of mind in finances) legally relevant for determining safah

(irresponsibility) or is rushd fi al-din (Soundness of mind in religion) also legally relevant?

Al-‘Aziz: al-Rafi‘1 notes that the condition in Qur’an 4:6, “if you find sound judgment (al-rushd)
in them,” is ambiguous.?® What constitutes sound judgment, al-rushd? He refers to al-Shafi‘1’s

interpretation that it refers to both soundness of mind in religion along with sound handling of

1004 7akariya b. Muhammad Al-Ansari, Asna al-matalib fi sharh rawd al-talib wa-bi-hamishih hashiyat
al-ramli tajrid al-shawbari, ed. Muhammad al-Zuhr1 al-Ghamrawi (Cairo: al-Matba‘a al-Maymaniyya,
1313 A.H./1895-1896 A.D.), 2/204-205.

1005 AI-Rafiq, al- ‘Aziz, 5/72.
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finances (“al-salah fi al-din ma* islah al-mal”), then invokes a Hadith with a similar meaning.
He glosses “al-salah fi al-din” as “not committing sins that invalidate ‘adala (i.e., the ability of a

person to give testimony and assume public offices).

Al-Rawda: Al-NawawT repeats, in briefer form, the points made by al-Rafi‘T noted above. His
only addition is the following, “The unbelieving minor is also like the Muslim in this section, for
he is considered in regards to his righteousness in religion and finances (fi salah dinih wa-malih)
according to what is right according to them. This has been stated by al-Qadi Abd al-Tayyib

among others.”10%

Al-Muhimmat. al-IsnawT has nothing to say regarding this point, and instead focuses on pointing

out contradictions in the previous two authors’ treatment of the meaning of salah fi al-mal.*®’

Al-I‘tina’: al-Bulqini includes at this point the following fa ida: al-Nawawi actually
misunderstood al-Rafi‘1T’s text; the latter was actually claiming that only salah fi al-mal is
relevant for determining soundness of mind. Al-Bulqini adds that this is also the position taken
by al-Mutawallt in the Tatimma, and urges that this positions be taken into consideration.1°%®

Here we have a complete reversal of al-Shafi‘i, al-Nawawi and Al-Rafi‘T’s (apparent) positions.

Asna al-Matalib: al-Ansari remains faithful to al-NawawT’s position, even pointing out that al-

salah fi al-din is applied to the unbeliever according to their own religion, and includes the same

1006 Al-Nawawi, al-Rawda, 4/181.
1007 Al-Isnawi 5/435.

1008 NIS Azhar 568 Figh Shafi‘i, fol. 221r (labeled pp. 425 in the margin).
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gloss as found in both al-Rafi‘T’s and al-Nawaw1’s texts that al-salah fi al-din refers to “not
committing a sin that invalidates al- ‘adala.””*%®
I11. Who can be the walr (guardian) of a minor (specifically, can a mother serve as her child’s
guardian?)
Al-*Aziz: according to the Urtext (al-Ghazali’s al-Wajiz), the following people have guardianship
(wilaya) of a minor, listed in order of precedence: the father, the paternal grandfather, the
testamentary guardian, then the gadr. The mother is explicitly stated as having no guardianship.
According to al-Rafi‘1, this latter opinion is the zahir al-madhhab—the apparent position of the
madhhab. However, he also includes in his sharh the divergent opinion of Abu Sa‘id al-
Istakhri*%0 that she can have guardianship in financial matters (al-wilaya fi al-mal), and that the
mother takes precedence over the testamentary guardian (al-wasi) due to the fact that she has

more sympathy (shafaga) for the child.101

Al-Rawda: Al-NawawT also includes the opinion attributed to al-IstakhrT that the mother of an
orphan takes precedence in the order of guardianship over the wasiyy. Like al-Rafi‘1, he does not

make an argument about which opinion of the madhhab is preferrable.

Al-Muhimmat. Al-IsnawT does not raise this issue, probably because there is no disagreement

between al-Rawda and al- ‘Aziz on this point.

1009 AJ-Ansari, 2/206.

1020 This is Abii Sa‘id al-Hasan b. Ahmad al-Istakhri (d. 328/940), a Shafi‘i fagih and gadr in Baghdad
and Sijistan. He was considered one of the ashab al-wujith. See al-Subki, Tabaqgat al-shafi ‘iyya al-kubra,
3/230-253.

1011 AI-Rafi, al- ‘Aziz, 5/80.
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Al-I‘tina’: This point is not mentioned.

Asna al-Matalib: Al-Ansart includes the same order of precedence of guardians, and he does not
mention al-Istakhri’s position about the mother acquiring wilaya after the father and paternal
grandfather. He does, however, state that the mother, the brother and the paternal uncle can all
spend from the orphans’ property “for the sake of his upbringing and education (li-ta 'dibih wa-
ta ‘limih) even though they do not have guardianship (wilaya) because it is a small amount.

Therefore, it is tolerated (fa-sizmih bih).” He attributes this opinion to al-Nawawi’s Majmii ‘1012

IV. Who can sell real estate and loan the wealth of an orphan?

Al-¢Aziz: The controlling principle for all transactions with orphans’ property is that they should
all be made with an eye to the ghibta (well-being or advantage) of the orphan. According to al-
Rafi‘1, any guardian of an orphan can buy real estate (al- ‘agar) on behalf of the orphan. In fact,
this is considered to be more preferrable than engaging in trade with the orphan’s property
because of the dangers associated with trade. Real estate owned by the orphan, however, can
only be sold in cases of need (al-zaja), such as if the orphan does not have other property that
can be used to clothe and feed them, and no one is found who can provide a loan to the orphan.
Another case in which it is permissible for the guardian to sell real estate owned by the orphan is

if the taxes or expenses associated with it are greater than the benefit it accrues.0%3

Only the gadr has the right to loan the orphan’s property, unless there is a necessity

(darara), such as the threat of the property being stolen or ruined in a fire, or in the case that the

1012 Al-Ansari, 2/210.

1013 Al-Rafiq, 5/80-81.
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guardian desires to travel. As for the gadr, he should loan the property rather than deposit it as a
trust (wadi ‘a). The person who takes the loan should be both worthy of trust (al-amana) and
financially well-off. If the gadi loans the wealth, then he can choose whether to take a pledge
(rahn) or not. Al-Rafi‘T also mentions, without further comment, the divergent opinion of Abt
‘Abd Allah al-Hannatt'% that the gadi should be held to the same conditions as others. What
this means, however, is left unclear: should the gadr be restricted from providing loans on a
minor’s property, or is it that every other guardian of a minor can also provide loans? This is a

point, as will be seen shortly, that al-Isnawt clarifies.

Al-Rawda: Al-NawawT includes the same conditions on buying or selling real estate as al-Rafi‘1.
However, he adds further examples of ghibta which could justify the sale of real estate: if
someone owning a share or a neighbor offers to buy it above the normal price, and he can find
something similar to purchase at only a fraction of the price.'%*> He also adds that in sales
undertaken by the father or grandfather of the a minor, the father or grandfather does not need to
provide evidence that there is either a need (kaja) or that it is to the advantage (ghibta) of the
minor. Both the amin and the testamentary guardian (wasi), however, do need to provide such
evidence.%% In the case of the father or grandfather, al-Nawawi mentions that there are two

opinions about whether their ‘adala (veraciousness, a quality considered before accepting

1014 This is al-Husayn b. Muhammad b. ‘Abd Allah al-Hannati al-Tabari (d. after 400/1009-1010).
According to T3j al-Din al-SubkT, his texts contain “considered opinions (al-wujiih al-manziira), so he
can also be counted as one of the ashab al-wujith. See Taj al-Din al-Subki, Tabaqat al-shafi ‘iyya al-
kubra, 41367-371.

1015 Al-Nawawi, 187.

1016 Al-Nawawi, 188.
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testimony) needs to be proved prior to the judge accepting their word about the advantage of the

sale. He does not, however, state which opinion he believes to be more preponderant.

As for loans of property belonging to a minor or orphan, al-Nawawt includes the same
conditions as al-Rafi‘T with no additions. He mentions al-Hannati’s divergent opinion that the

gadi should be restricted to the conditions of other guardians without attributing it to anyone.%%’

Al-Muhimmat: al-Isnawi addresses the point that al-Nawawi left unsettled: whether the
‘adala of the father and grandfather needs to be proved before a judge registers a sale of real
estate belonging to a minor. According to al-Isnawi, al-Nawawi indicated his support in another
text for the opinion that the father or grandfather only need to have “apparent veraciousness (al-
‘addla al-zahira),” and no investigation into their ‘adala is necessary.'®® Al-IsnawT also adds
that this analysis of the position of the father implies that the mother of a minor or orphan is
excepted from the rules applying to the awsiya’ “because she has knowledge about that.”%° In
other words, should the mother be acting as a testamentary guardian, then she should not be
subject to an investigation into her ‘adala given that she has knowledge of the ghibta of her

child.020

As for loans of property belonging to a minor or orphan, al-Isnawi adds that al-Rafi‘l

mentions in another place that it is permissible for a father as well as a judge to lend this

1017 Ipid. 191.

1019 AI-Isnawd, 5/441.
1020 A1 four of the Sunni madhhabs allowed a person to appoint a woman as testamentary guardian. See

Muhammad b. ‘Abd Allah al-Raymi, al-Ma ‘ani al-badi ‘a fi ma ‘rifat ikhtilaf ahl al-shari‘a, 2 vol., ed.
Sayyid Muhammad Muhanna (Beirut: Dar al-Kutub al-‘Iimiyya, 1999), 2/142.
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property. Al-Isnawi then points out that it is unclear what al-Hannati’s position is about the
equivalence of the judge with all others in regards to loans: does this mean they are all able to
initiate loans from the minor or orphan’s property, or is it that everyone is restricted from doing
s0? It is al-Isnaw1’s opinion that al-Rafi‘T meant to attributed to al-Hannatt the opinion that
everyone is restricted from loaning out minor or orphan’s property. He then makes an argument
that al-Rafi‘T’s position that it is permissible for the judge to loan out the property of a minor or
orphan neglected an opinion of al-Shafi‘1 that no guardian (wali) can lend the property of a
minor.2%?! He then makes the claim that this is the position of no less than fourteen Shafi‘i
jurists.1922 |n effect, al-Isnawi makes the argument that the permission granted to the gadi to lend
minor or orphan’s property—the position, it will be remembered, of both al-Rawda and al- ‘Aziz,
is not representative of the madhhab. This, again, is a complete reversal of the textual tradition

al-Isnawi is commenting on.

Al-I‘tina’: The text repeats, nearly verbatim, the permission to sell real estate in times of need.
An addition attributed to Jamal al-Din al-BulqinT also states that if a father or grandfather spends
their own property on a minor for maintenance, they can later recuperate their expenses from
property belonging to the minor that was previously not present or ready-to-hand. Other
guardians, however, need permission from the gadr to do this.% The point is probably added
here because it parallels the stricter scrutiny of guardians who are not the father or grandfather

when registering a sale of real estate.

1021 Al-Isnawi, 5/444.
1022 1hid. 5/445.

1023 MS Azhar 568 Figh Shafi’1, fol. 223v (labeled pp. 239 in the margin).
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On the issue of lending orphan or minor’s property, ‘Alam al-Din includes an argument
that he attributes to his father, Siraj al-Din al-Bulqini. This argument proceeds as follows: Since
it is permissible for a testamentary guardian (wasi) to give permission to another person to spend
a minor or orphan’s property for the upkeep of an orphan or minor, there is already an implicit
permission given to testamentary guardian to provide loans because it is possible for the person
who was given permission to spend from the orphan’s property to return the money. Since this is
a prerogative of both the judge and the testamentary guardian, it follows that lending orphans’

property is not limited to just the gadi.1%%

Asna al-matalib: Al-Ansari supplements the conditions under which it is permissible for a
guardian to sell real estate belonging to an orphan or minor. In addition to cases of need or in
cases where the sale will generate a large profit, sale of a minor’s real estate is also permitted if
there is only “a slight need (li-kaja yasira)” or “a little and suitable profit (ribh qalil la’iq)” to be

made.10%

As for loans of the property of a minor or orphan, al-Ansari does not dispute the claim
that only a gadr can do so. His only addition here is to clarify that the justification for the gadr
lending the property of an orphan or minor is in the case that the gadr has too many other duties

(li-kathrat ashghalih), making it difficult for him to preserve or trade with the property.2026

Discussion of Variables

1024 MS Azhar 568 Figh Shafi’i, fol. 225r (labeled pp. 442 in the margin).
1025 Al-Ansari, 2/209.

1026 1pid. 2/213.
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The study of the selected variables in the chapters on kajr in the five texts show that
several critical rules were open to debate throughout the Mamlik Period. This is clearest in the
discussion of who can lend a minor or orphan’s property. The first two texts in the series
analyzed here—al-Rafi‘T’s al- ‘4ziz and al-NawawT’s al-Rawda—state the opinion that the judge
is the only person authorized to lend this property. Nevertheless, they preserved the divergent
opinion that the judge should be equal in this matter to other guardians. Al-Isnawi then
intervened in order to clarify that this opinion means that no one—not even the judge—should
initiate a loan of property belonging to a minor or orphan. He also makes an argument that this
opinion should be considered the madhhab’s position because it was supported by a number of
Shafi‘1 jurists, including the eponym of the madhhab. In al-/ tina’, however, Siraj al-Din argues
the polar opposite: every guardian, not just the judge, is authorized to loan the property of an
orphan or minor.

The legal institutions and practice of loaning and investing orphans’ wealth likely helped
kindled this debate. In Chapter Four, it was seen that Taj al-Din al-Subki in his description of the
responsibilities of the amin al-hukm stated that it is the position of the Shafi‘t madhhab that the
gadr cannot lend the property of an orphan. After reviewing these textual tradition in this
chapter, one recognizes that al-Subki’s claim was more aspirational and prescriptive rather than
an accurate description of the position of the madhhab. This matter does not appear to have ever
been settled during the Mamluk Period. Even if the texts composed by al-Nawaw1 and al-Rafi‘1
were beginning to attain a canonical status, this does not imply the crystallization of figh, at least
not in chapters on legal interdiction.

Another variable which reveals some plasticity during this period is the rule on the ability

of the mother to acquire wilaya fi al-mal, or guardianship in financial matters, over her child. It is
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true that both al-Rawda and al- ‘4ziz give primacy to the position that a mother cannot acquire
wildya, yet it is notable that this position was not included by al-Ghazali in al-Wajiz, the text
both al-Nawawi and al-Rafi‘T were commenting on. In other words, they made a decision to
revive the position that a mother could have wilaya in financial matters over her orphaned
children. It is also notable that neither author argued in favor of either rule. Although al-Ansari
suppressed the divergent tradition, he nevertheless introduced the argument to this textual
tradition (attributed to al-Nawaw1) that would authorize a mother to spend from her orphaned
child’s wealth according to her own discretion in order to provide for the child’s education and
upbringing. Significantly, this permission would nevertheless still exclude her from buying or
selling real estate. It would seem that al-Ansar1’s position here reflects economic realities of the
period. As Yossef Rapoport has shown, women were systematically excluded from land
ownership during the Mamliik Period; instead elite families transferred wealth to their daughters
via dowries that often included (valuable) personal items like garments and jewelry.%?’
Moreover, although | have not found specific evidence of a mother acquiring wilaya over the
finances of her orphaned children, Ibn Tawq does mention women who had a role in the
distribution of orphans’ property. One mother received cash from the Shafi‘t judge which the
latter had borrowed from her orphaned son.'%% In another case, Ibn Tawq witnessed the transfer
of an estate into the hands of a mother on behalf of her and her daughter and son.%® Another

mother received money on behalf of her orphaned son that she had previously deposited with a

1027 Rapoport, Marriage, Money and Divorce in Medieval Islamic Society, Cambridge Studies in Islamic
Civilization (New York: Cambridge University Press, 2005), 22-24.

1028 1pn Tawq, 1/220.

1029 1bid. 1/249.
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merchant.1%3® One mother received a lump sum of 30 Ashrafi dinars on behalf of her son.1®®! No
mention is made in any of these cases of a wali. However, as noted above, it was legally
permitted for a father to nominate a woman as a testamentary guardian. If these mothers were
appointed as testamentary guardians, then they would acquire wilaya in financial matters after
the death of the father and the paternal grandfather (see Variable 111 above). One wonders if this
was the case with these two mothers. Fortunately, we are able to confirm from another notice in
Ibn Tawq’s text that women were, in fact, appointed as testamentary guardians. According to Ibn
Tawaq, a Shafi‘1 deputy judge divorced his wife, who was known as Bint Sha‘ban. She was
accused of being fasiga (morally dissolute), among other thing. She also had orphan’s property
in her possession, and, because of these accusations, it was said “that she is not qualified to have
wasaya (testamentary guardianship) over them.”%2 There is much that is left unsaid in this
notice—where these orphans her children? Did she also invest this property and lend it out? Was
her appointment as a guardian for orphans’ property facilitated by her marriage to the deputy
judge? One thing that is notable is that Bint Sha‘ban had been supervising orphans’ property
apparently without any issue until her divorce brought to light accusations, possibly made by the
disgruntled ex-husband, that she was morally unfit to perform that duty. It would seem,
therefore, that the figh texts analyzed here continued to preserve divergent opinions about the
mother’s role in managing her orphaned children’s property in part because legal practice did

allow women to supervise orphans’ property in certain cases.

1030 1hjd. 4/1766.
1031 hid. 3/1272.

1082 1pid. 1/414.
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Conclusion

The analysis in this chapter supports the conclusion that law during this time was not just
determined by the jurists’ figh but was also a matter of legal practice and institutions. A person
could lawfully acquire a loan from the miida * al-hukm or the diwan al-aytam, even though legal
scholars like al-Isnawi or Taj al-Din al-Subki held the conviction that this practice was not
authorized by the shari‘a. Nevertheless, because of the existence of the ikhtilaf outlined above
within the Shafi‘t madhhab, the (actual) practice of Shafi‘is providing loans was within the realm
of the shar’. Since sultans, at the very least in Egypt, helped establish the institutional spaces in
which some of these loans were generated, moreover, this was a practice that can be considered
to have been made possible by a combination of siyasa and shari ‘a.

Although the texts studied in this chapter do exhibit a large measure of stability, they also
continued to revive divergent opinions. These do not, appear, however, as threats to the role of
the madhhab in the establishment of the rule of law due to the fact that these divergent opinions
were subordinated under the principle that actions by the guardians on behalf of their orphans
must be for the sake of the orphans’ well-being or advantage (ghibra). The disagreements were
limited to a small number of issues: whether orphans’ property can be lent and whether a mother
acquires guardianship in financial matters after the death of both the father and paternal
grandfather. The disagreement regarding loans of orphans’ property, moreover, was a moot point
in some ways due to the existence of those institutions studied in Chapters Four and Five that
were managed by Shafi‘ls and regularly lent orphans’ property. In light of these institutions’
practice and the divergent opinions documented above, the insistence on the part of some
jurists—Ilike T3j al-Din al-Subki—that loans of orphans’ property were not authorized by the

madhhab turns out to be an aspirational characterization of the madhhab rather than an accurate
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description of either the madhhab or the legal system. On a similar note, the continuation of the
minority opinion that mothers could serve as financial guardians after the death of the father and
paternal grandfather is directly linked to the existence of this in the legal practice of the era. For
this reason, understanding legal practice is not only relevant to the study of law in action, but it is
also fundamental to understanding both stability and change within figh during the Mamltk

Period.
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Conclusion

This dissertation has charted the development of specific legal institutions and practices
for supervising, accumulating, distributing and investing orphans’ property, and, to a lesser
extent, the property of absent individuals. It has identified a diachronic trend of increasing
centralization of this control under the judiciary, starting in the 2"%/8™ century until the early 15"
century. This is not, however, a linear history—as mentioned in Chapter Three, judicial reforms
instituted by a particular judge do not always seem have outlasted the individual judge. Greater
continuity in the institution of the mida ‘ al-hukm was achieved through the cooperation of both
the state and the judiciary in the Fatimid and Mamliik periods. In the latter period, in particular,
which has been studied in greatest detail here, the Mamlik sultans of the late thirteenth and early
fourteenth centuries A.D. appear to have encouraged the accumulation of orphans’ property in
the judicial treasuries. The accumulation of large sums of property and, especially, cash in the
miida * al-hukm in Cairo and the makhzan al-ayfam in Damascus eventually made these two
institutions targets for sultans and emirs in the late 14" centuries. Although | have argued that
their appropriations of this wealth led to the decline of these institutions, | have resisted framing
these appropriations as symptoms of an overall lack of regard for the rule of law. After all, at
least one of these rulers (Barqiiq) actually made good on his promise to return one of the loans he
took from these caches. Moreover, it is tempting to speculate that rulers in medieval Egypt and
Syria encouraged the accumulation of wealth in these institutions not only to facilitate trade but
also to create a kind of bank that could be used—as it was in fact—in times of economic and
political crisis. Alas, this must remain a speculation, yet it is just as much of an assumption to
consider the appropriation of these funds as a sign of the corruption of the times. If anything, the

availability of such large sums in these institutions is a remarkable institutional achievement that
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speaks both to the political and social importance of upholding orphans’ rights during this period
and the economic and legal functions that the judicial treasury served.

As a study of Muslim laws and legal institutions, this dissertation has attempted to show
the ways in which political, economic and social conditions contributed to the existence of
particular legal practices and institutions that were framed as instruments for upholding the rights
and duties outlined in Muslim juristic discourse. The focus here has been unapologetically on the
particular histories of these institutions and the officials responsible for them. This resulted in an
unfortunate neglect of a fascinating related topic: the social history of orphans and orphanhood
during the Islamic Middle Periods. During the course of my research, | came across numerous
biographical entries about the lives of individual orphans, their families, and their careers.
Another phenomenon in the Mamlik Period that I intentionally, if begrudgingly, neglected was
the lives of the mamalik themselves, many of whom were probably orphans themselves or
experienced childhoods similar to orphans due to being taken at a young age from their natural
families to be raised as soldiers. This social history of orphans and orphanhood, however, is
another project for another time.

This dissertation has also suggested that the welfare of orphans and their property rights
was politically significant during the Mamliik Period. I argued as well in Chapter One that the
political significance of guardianship over orphans has deep roots extending into pre-Islamic
Arabic and Near Eastern culture. | also showed how the Shafi‘is during the Mamlik Period
framed the Hanaffs’ attempt to acquire their own miida ‘ as a threat to Islam itself—certainly an
exaggeration, but indicative nevertheless of the importance that Shafi‘Ts attached to their
prerogative to supervise orphans’ wealth and extract zakat. This is an important indication of the

relevance of economic factors for understanding the way in which Muslims developed shari ‘a-
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inspired legal institutions during in the Islamic Middle Periods. At the same time, as the
discussion of al-Tarastsis’ fatwa on how to block the extraction of zakat indicates, formal laws
and procedures as outlined in Muslim juristic discourse mattered. The struggle between Shafi‘ls
and Hanafis during this period, therefore, must be understood as both embedded in a web of
economic interests and social ties and intimately grounded in the disagreements over legal
doctrine.

It is my hope that this study will be useful for scholars interested in the history of Islamic
law as it was practiced in premodern Muslim societies. Although | am confident of the overall
conclusions | have reached about the history of the miida ‘ al-hukm, the diwan al-aytam and the
umana’ al-hukm, | believe that scholars working with other texts, other languages and different
methodologies will be able to expand on the history of the supervision of orphans’ property in
Muslim societies. The supervision of orphans’ property by the judiciary and the investment of
that property on a regular basis was not limited in the Islamic Middle Period to Egypt and Syria,
as | showed on the basis Nakhjawani’s text. More studies on other regions and urban centers may
disclose similar institutions for preserving and investing orphans’ property and expand the

conclusions of this study.
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