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Judges as Tort Law Un-makers.
Recent Cdifornia Experience with “New” Torts

Stephen D. Sugarman*

A graightforward reading of the title captures my centra point: in the past dozen years the Cdifornia
Supreme Court has repeded many provisons of tort law that had been adopted by the Court in earlier
years. The fundamentd reason for this turnabout is a change in Court personnd, with libera
Democrats, led by Chief Justice Rose Bird, generdly replaced with moderate or conservetive
Republicans. 1 do not dwell on this reaedily understandable politica explanation for the change in the
law.

My gods arefirgt, smply to document the extent of the retreat from the Court’ s previoudy pro-plaintiff
inclination. Those who have not been following the Court may no longer recognize the Cdifornia
Supreme Court they thought once they knew.* Second, in the process of describing this U-turn, |
emphas ze the extent to which the new Court has rgjected some basic outlooks held by the old Court
on what tort law of the late Twentieth Century was supposed to be about.?

Findly, | demonsgtrate an ironic sense in which the new Court is creating some “new” torts® Theold
Court tended to eliminate law, in the sense of overturning defense-oriented “rules’ and separate legd
“doctrines” The new Court, at least in severd aress, is doing the opposite by embracing “new” (or
older) rules. Hence, in some important respects, it is re-establishing atort “law” that removes power
from juries and returnsit to judges (and dso tiltsin favor of defendants). In light of this shift, one may
read my title quite differently: it was the old Court that un-made law and the new one that is making it.

For this study, | examined the Cdlifornia Supreme Court’ s personal injury law decisons for the past
15 years (1984-1998), and uncovered gpproximately fifty cases of at least moderate importance -- an
average of about three per year. | excluded from the study casesinvolving only property damage,
economic loss, defamation and privacy, insurance policy interpretation, as well as others not squarely
concerned with physical injuries. No doubt other scholars would add or exclude some cases from my
category (or wish | had bounded the category differently), but | am confident that most torts professors
would basicaly agree that | have captured the Court’ simportant persond injury law decisions of the
past fifteen years. To make onething clear at the outset, | do not mean here generaly to endorse or
oppose the stance of either the old or the new Court.

1. 1984-1986 — The End of the Bird Era

At the gart of my study period, the Court’s membership included five gppointees of Democrétic
Governor Jerry Brown and one appointee of his father, Democratic Governor Pat Brown. Soon the
seventh postion wasfilled by the new Republican Governor George Deukmegian. Only these justices
(apart from an occasional temporarily appointed justice) heard and decided the cases handed down in
the first three years of my study period. 1 think it fair to characterize amgority of the justices during



thisinitid period as broadly pro-plaintiff in their gpproach to tort law; thisis especidly true of then Chief
Judtice Bird.

Nine of the gpproximately fifty casesin my study come from the last three years of the Bird era--
1984-86. Taken as awhole, these decisons reved a Court very willing to expand tort ligbility for
modern policy reasons — primarily that defendants are well positioned both to protect the public from
harm and, when harm does occur, to bear the burden of compensation by spreading losses through
ligility insurance and/or viathe prices they charge for whet they sdl.

A. Background

This pro-plaintiff outlook was not new to the Court in 1984. It is more accurate to say that, by 1984, it
was well entrenched. The Cdifornia Supreme Court’s embrace of modern policy reasons in support of
defendant tort liability is perhaps best traced to two famous opinions from prior eras. Thefirgt is Justice
Traynor's 1944 concurring opinion in Escolav. Coca Cola Bottling Co. of Fresno,* in which the
former Berkeley law professor argued that a manufacturer should incur “an absolute ligbility when an
article that he has placed on the market, knowing that it is to be used without inspection, proves to have
adefect that causes injury to human beings.” Traynor openly rested his call for what we have come to
term “dtrict product ligbility” on avariety of policy consderations, including safety promation and loss
goreading. Traynor was still on the Court nearly twenty years later when his views about the proper
legal trestment of defective products were unanimoudy embraced in Greenman v. Y uba Power
Products, Inc.®

The second famous opinion | have in mind is that of Justice Peters on behdf of the Court in 1968 in
Rowland v Chrigtian.” There, the Cdifornia Supreme Court overthrew the ancient common law regime
that based liahility for injuries incurred by those on one's property upon the status of the victim —
trespasser, licensee or invitee. Not only did the Court usher in anew erain which these cases would
be decided under basic negligence principles, but dso it based the change in the law upon its balancing
of aseries of congderations (which | cal here the “Rowland factors’) that plainly included modern
policy reasons. “the foreseeahility of harm to the plaintiff, the degree of certainty that the plaintiff
suffered injury, the closeness of the connection between the defendant’ s conduct and the injury
auffered, the mord blame attached to the defendant’ s conduct, the policy of preventing future harm, the
extent of the burden to the defendant and consequences to the community of imposing a duty to
exercise care with resulting liability for breach, and the availability, cost, and prevaence of insurance for
therisk involved.”® As adoctrina matter, the Rowland decision ill grounds occupier liability in the
fault system, and not gtrict ligbility; yet, the find three consderations on itslist of factorsto be
addressed, clearly reflected the thinking of those scholars at the erawho were arguing for what has
generdly been termed “enterprise lighility.”

Perhaps the most important contribution to that scholarly literature is Guido Caabres’s now famous
1970 book called “The Cost of Accidents.® In this and other writings, Caabres argued againgt
conventiond tort law —which he identified with the practice of making a careful inquiry in every case as



to whether this particular defendant could reasonably have prevented this particular victim’'sinjury --
what one might call “retall” decison making. Caabres favored, instead, what | cal “wholesae’
decison making. One should ask rather whether, in generd, for the type of injury involved, defendants
or plaintiffs are more likely to be best positioned to know about the risks and to take precautions
designed to avoid the accident -- a search for what Calabres caled the “ cheapest cost avoider.”
Although the costs of some accidents might fall on victims under this gpproach, it was clear that
commercia and governmental actors (i.e., defendants) would far more often be deemed chegper cost
avoidersthan individua victims would be. Moreover, in deciding on whom to place the costs of
accidents, Caabres further argued that one should consider whether defendants or plaintiffs were more
likely to be best able to spread the loss, and in particular, to spread the loss in away that connected the
cost to the type of accident involved. This latter inquiry dmost dways would point towards injurer
lighility.

In the thirty years since Caldres presented his ideas, no state supreme court has fully and openly
embraced them, even though some courts occasionally use the phrase “chegpest cost avoider.”
Nonetheless, | believe that the safety promotion and |loss spreading considerations he so well
articulated, factors that would lead to “enterprise ligbility” in most circumstances, substantialy
influenced the California Supreme Court throughout the 1970s and for so much of the 1980s as Justice
Bird sat on the Court.

Thisinfluenceiswdl reflected, | believe, in the nine cases | examined from the last three years of the
Bird era. Seven of those nine decisons were won by plaintiffsin decisons that expanded tort law in
plantiffs direction. Plantiffslost two cases, and in both of them Chief Justice Bird objected to the
mgority’ s opinion on the ground that the Court failed to broaden the application of the principle of drict
product ligbility to cover thefactsat issue.  The seven plaintiff victories dl involve efforts to hold
defendants responsible for injuries suffered either on the defendant’ s property or from use of the
defendant’ s property. And the reasoning throughout has a decidedly Caabresian bent.

In the next sections | will briefly describe these three years of decisons, both to provide some doctrind
details and to give the gist of the Court’ s thinking. | have grouped the cases under three headings.

B. Responghility for the Wrongdoing of Others

Five of the cases, taken together, may be seen to have consolidated Cdifornialaw around what some
might call a“new” tort: you must take reasonable precautions with respect to your property to protect
victims from foreseeable wrongdoing by third parties. One way to understand this group of casesis
that the Court concluded that it would lend its hand to the crime-fighting effort of the day by enlisting
property owners in the battle through the threet of tort ligbility.

Thefirgt caseinvolved a*“key in theignition,” a problem the Court first addressed in 1954 in Richards
v. Stanley.’® Back then, the Court was unsympathetic to the victim's claim againgt the vehicle owner
when an unauthorized third party took the vehicle and injured the plaintiff. In addition to the fact that



the owner in Richards had not |eft his vehicle in a particularly dangerous area, the Court seemed to
focus on the victim’s need to look to the driver, not the car’ s owner, for recompense.

Asapractica matter, however, owners, who usudly carry vehicle insurance, are much more likely to
be able to provide victim compensation than an unauthorized driver, who might well be ateenage
joyrider. Moreover, through the smple precaution of taking the keys away, the driver/owner might
eadly forestdl theinjury in thefirst place. Ten yearslater, the Court began carving out exceptions to
Richards, Sarting with Hergenrether v. East.** There the Court alowed the jury to impose lighility
where the “specid circumstances’ of the case made the defendant’ s conduct foreseegbly quite
dangerous.

The Court returned to the “key in theignition” problemin 1984 in PAmav. U.S. Industrid Fasteners.'?
The plaintiff dlamed that the owner left acommercid truck overnight in ahigh crimeindudtrid areg,
unlocked and with the key in the ignition, and that the truck was then stolen and carelesdy driven by a
third party who ran over the plaintiff. The Court pointed to severa specific alegations, including the
type of people who frequented the area where the truck had been left and the difficulty of safely
operating the vehide, in finding that the defendant should not have been granted a summary judgment
and that the plaintiff had aright to have the case heard by the jury. Although the Court did not outright
overrule Richards and continued to talk in terms of the “gpecia circumstances’ noted in Hergenrether,
the opinion makes clear that, as a practica matter, legal andysis of thistype of accident wasto be
brought inside the core of basic negligence law. Asthe Court put it, the factud issue for the jury was
samply “whether the circumstance in which [the defendant’ g truck was left crested a foreseeable risk of
harm that was unreasonable, and thus impaosed on [the defendant] a duty of care to prevent harm to
third persons by refraining from creating that risk.”*

This gpplication of genera negligence principles to cases where athird party uses the defendant’s
vehicle to harm the victim was made even more explicit in asecond “key in theignition” case decided a
nearly the end of the Bird era. In Balard v. Uribe'* the plaintiff offered proof that the defendant knew
that his vehicle, an aerid lift, wasin need of repair and quite dangerous to use in its existing condition.

Y et, according to the victim’' s witnesses, the defendant left hislift with the keysin theignition in a place
where others could readily gain accesstoit. Sure enough, the lift was operated by an unknowing co-
worker of the plaintiff, and when the basket flipped backwards because of the broken condition of the
lift, the plaintiff, who had been in the basket, was thrown out and hurt. The Court held that the
defendant had a duty to protect others from the operation of its vehicle by third parties. It argued that,
given the dangers involved, holding an owner lidble for negligently falling to control the unauthorized use
of his vehicle benefitted public safety without imposing an undue burden on the owner.

In a separate opinion, Chief Justice Bird called for the outright overruling of Richards.*> Although the
Court concluded that this was not the “occasion to consider the continued vitality of Richards™® |
believe that, by the time the Court is through with Ballard, owners have agenerd duty, because the
vehicles belong to them, to exercise due care to protect victims from injury caused by unauthorized
third party use of those vehicles. The jury isto bring to bear, in the specific case, congderations of the
sze of therisk and the burden of precautions. And, the Court made clear that in its ddliberations ajury



can readily find that, since the burden is so smdl, an owner may be held ligble for leaving his or her
keysin the ignition -- provided that the circumstances in which the vehicle was left portend significant
danger.

Turning now to three other casesinvolving injuries caused by third party wrongdoers (this time on the
defendant’ s property), we again see the Bird Court brushing aside specific lega requirements of earlier
caselaw. Instead, aswith the “key in theignition” cases, the Court embraces the generd ideathat with
the ownership of property comes the duty to protect persons on the property, even from the danger of
third party criminds. A breach of that duty depends, in turn, on an individuaized determination by the
jury in each case of whether a reasonable owner would have taken the specific precaution that the
victim identifies as lacking.

First came Peterson v. San Francisco Community College Digtrict!” which involved an attempted
daytime rape in the parking lot area of the defendant’ s campus. The student plaintiff alleged that there
had been amilar attacks in that region of campus that the defendant should have warned her about and
that the defendant should have trimmed foliage growing near the stairway where the attack occurred.
The Court overturned the trid court’s sustaining of the defendant’ s demurrer and held these alegations
sufficient to support aclaim for “maintaining a dangerous condition of public property” under section
835 of the Cdifornia Tort Clams Act.

In Peterson the Court put aside earlier cases like Hayes v. State of Californiat® which generaly held
that third party conduct “does not condtitute a ‘ dangerous condition’ for which a public entity may be
held lidble™® In Hayes, where two young men were attacked on a university beach at night, the Court
had applied modern policy andysisin reaching its pro-defendant result. 1t worried that imposing tort
liahility could lead to the closure of public facilities, and it belittled the benefits of warnings about crime
when the public was dready well aware of therisk of violent crime “particularly in unlit and little used
pIaceS’ZO

Butin Peterson, the Court openly applied the earlier-quoted Rowland factors in the other direction,
now finding it wholly appropriate for the defendant to have a duty to protect its sudents from the
crimina wrongdoing of third parties. Emphasizing that the plaintiff had been attacked in amuch-used
place in broad daylight, the Court now argued that warnings would be very beneficid. Adopting what
I’d cal Cdabresan andysis, the Court said that, as “acommunity college didtrict responsible for
overseeing the campus, the defendant and its agents are in a superior position to know about the
incidences of crime and to protect against any recurrences.”*

Next in this line came Isaacs v. Huntington Memoria Hospital, 2 in which a doctor sustained injuries
when shot by an unknown assailant in the defendant hospital’ s parking lot. The case focused on the
plantiff’s clam that the defendant hospital should have provided increased security measuresin that
parking lot. Precisely at issue was whether, in deciding the question of the defendant’ s duty of care, the
Court should gpply the “prior amilar incidents’ test that had been required by severa previous lower
court decisons.



Once again the Court applied the Rowland factors and concluded that the jury should decide whether
or not to impose liability based upon the “totdity of the circumstances”?® Asthe Court put it, limiting
lighility to ingtances of “prior amilar incidents’ on the defendant’ s property violated public policy by
discouraging landowners from taking precautions and denying recovery to thefirg victim. By contradt,
because the danger in this case was clearly foreseegble (the hospital wasin ahigh crime area, and thefts
and threatened assaults had occurred nearby) and the burden to the hospital of providing adequate
Security was comparatively low (two lightsin the lot where the assault occurred were not working, and
a security guard and TV camerawere used to monitor another of the hospitd’ s lots), the Court
concluded that the “value to the community of imposing such a duty is manifest.”

Findly, in Lopez v Southern Cdifornia Rapid Trangit District,? the Court held that, under Cdifornia
Civil Code Section 2100, a publicly-owned, common carrier could be ligble for injuries sustained when
afight broke out on one of its buses. Based on the accepted generd duty of common carriersto their
passengers, the Court determined that the carrier could meet its duty with respect to wrongdoing by
others by, for example, siopping the bus, requesting the disruptive passengers to desst or leave, or
derting police. Such precautions would provide considerable public safety while imposing aminima
burden on the carrier. Again using what I'd cal Calabresan andyss, the Court emphasized the
crowded and confining nature of buses and that “passengers have no control over who is admitted on
the bus and if trouble arises, are wholly dependent upon the bus driver to summon help or provide a
means of escgpe’ and went on to say that “these characteristics of buses are, a the very leadt,
conducive to outbresks of violence between passengers and at the same time sgnificantly limit the
means by which passengers can protect themsalves from assaults by fellow passengers.”®

To be sure, the Cdifornia Supreme Court had earlier broken new ground in holding defendants
respongble for the wrongdoing of third parties because of their relationship to ether the victim or the
third party. For example, that isthe genera principle underlying cases like Tarasoff v. Regents of the
University of Cdifornia?” holding therapists potentialy responsible for harms caused by their patients,
and Johnson v. State of Cdifornia,® holding state officids potentialy liable for harms caused by foster
children to their foster parents. The five newer cases | have described from 1984-86 may be seen to
have extended the prior doctrine by seeing the lega duty as arising from the defendant’ s relationship,
not to a person, but to his property.

Another way to see these newer casesis as an extension of Rowland itsdf. The five cases from 1984-
86 expanded the Rowland rule S0 that it applies, not only to dangers emanating from the property itsdlf,
but also to dangers connected to the property that are created by third parties.

One may argue the results in these cases from 1984-86 were readily predictable from yet two other
earlier Cdlifornia Supreme Court cases — Coulter v. Superior Court?® and Weirum v. RKO Generd,
Inc.® Coulter imposed tort duties on social hosts who serve acoholic beverages to guests who then
become drunk and carelesdy injure others. Hence, the Court there arguably based one's legal
responghility on the connection between your property (your booze) and the wrongdoing of third
parties. (Coulter was subsequently overturned by legidation.) Weirum, folowing Rowland, suggested
that an individudized jury determination about risk-taking and prevention might gpply to dl tort cases



cast in negligence, with specific legal rules largely dropping out of the picture. There, the Court said
that the defendant radio station could be held liable for the misconduct of others who were enticed into
their misconduct by the unreasonably dangerous advertisng the sation ran (awarding prizesto those
who werefirg to physicaly find an on-the-move disc jockey).

Given these various earlier decisons, | do not want to make too much of the ideathat the five cases||
have just discussed from 1984-86 redly do establish a“new” tort. | am confident, however, that they
show the Court a work as*lavmaker” — candidly examining and relying upon policy reasons for
expanding the reach of tort doctrine in various circumstances.

C. Strict Liahility for Product Injuries

As| mentioned at the gart, the Cdifornia Supreme Court in Greenman had aready imposed strict
ligdbility defective products on their manufacturers. Indeed, it had subsequently extended the principle to
cover othersinvolved in the marketing chain, such as retailers® and lessors.® One case from 1984-86
period took agiant step in further expanding strict product liability by gpplying it to landlords. In two
other cases, both involving pharmaceutica drugs, the Court declined further to expand product liability.
Chief Judtice Bird dissented in both cases, emphasizing the same policy reasons that drove the Court’s
other decisons from this era

By imposing strict liahility for defectsin the condition of rental units, Becker v. IRM*® was perhaps the
most venturesome of any of the Court’ s decisions from the 1984-86 period. The caseinvolved a
tenant faling againgt a glass shower door which shattered, severdly lacerating hisarm. The Court held
the landlord grictly liable for the injury -- treating the door, in effect, as a defective product because it
was made of atype of glass prone to shattering. The Court characterized this as a sensible and
reasonably logica extenson of its earlier gpplications of drict ligdbility for products. Just as parties
involved in the digtribution of products arein a better position than consumers to prevent and carry the
burden of harm, landlords were seen to be in a better pogition than tenants to carry the burden of
ingpection and the cost of injuries. In an openly Caabresan way, the Court opined “The cost of
protecting tenantsis an appropriate cost of the enterprise,” and “[T]he landlord ... maybe able to adjust
rents to reflect such costs.”**

Two other cases from this eradso concerned product liability, both involving pharmaceutica drugs. In
its earlier decisons, the Cdifornia Supreme Court seemed determined to expand the principle of strict
ligbility to cover more than manufacturing defects. Even for products manufactured as intended, the
Court consistently emphasized that California had |eft negligence principles behind.*®

Nonetheless, as scholars and other courts soon discovered, it was not obvious what adesign or
warning defect could be if there were no negligence with respect to the product’s design or warning.
Put differently, if acourt truly rejected negligence in those settings, would it require anything more then
the fact that someone wasinjured? If not, that would seem to equate "defect” with "cause.”



One set of cases concerns dangers that are revedled only after the time of manufacture. Imposing strict
liability would mean judging knowledge about the danger as of the time of trid rather than &t the time of
manufacture. This same gpproach could be gpplied to newly discovered technologica developments,
which, if judged as of thetime of trid instead of the time of manufacture, would aso impose Strict
ligbility. Earlier, the Cdifornia Supreme Court seemed to head down this“hindsight” route in Barker v.
Lull Engineering Co., Inc.3

It was not clear, however, just why ligbility should fall on these manufacturers and not on others whose
products caused harm but did not experience technologica advancements or newly reveded
knowledge between the time of manufacture and the time of trial. Moreover, some commentators
began to express concern that this hindsight approach would impose ingppropriate, uncertain, and
potentialy crippling lidbility on manufacturers of products of great socid vaue, such as pharmaceutica
drugs. They pointed out that Dean Prosser himsdf had sought, in comment k. to Section 402A of the
Regtatement (Second) of Torts, to preclude liability for socialy vauable, but unavoidably unsafe,
products like prescription drugs.

In Finnv. G.D. Searle and Co.,* thefirst of the two prescription drug cases from the end of the Bird
era, the victim suffered visud damage due to a drug which was later determined to be harmful.
Following ajury verdict for the defendants, the plaintiff gppeded. The Court, however, was able to
duck the question of whether to apply hindsight-based gtrict liability to the case because it was clear to
the mgority that the plaintiff’ stria theory was based upon the claim that defendant knew, or should
have known, of the drug’s danger at the time the plaintiff took it -- a negligence-based notion. And, on
that theory, the Court concluded that the plaintiff had afair hearing by the jury.

Chief Justice Bird disagreed with the Court, arguing for the gpplication of gtrict ligbility. She
emphasized that the policies underlying gtrict liability in generd — deterring poor manufacturing, design,
and testing and compensating victims by imposing the cost of injury on the party best positioned to pay
—apply equaly well to prescription drugs as to other products to which the Court had extended strict
ligbility. Bird cited the serious injuries caused by defective drugs, as well as the large numbers of
consumers who take them with minimal awareness of possible risks, arguing that a drug manufacturer is
in abetter postion to absorb the costs of injury. According to Bird, a drug manufacturer should be
grictly liable whenever a drug fails to meet ordinary consumer safety expectations, or to provide a
benefit that greatly outweighsitsrisk. Explicitly embracing the hindsight test, Bird advocated basing the
manufacturer’ s knowledge on the information available a the time of trid, not the time of manufacture.

The second pharmaceutical drug case, Murphy v. E. R. Squibb & Sons, Inc.,*® went againg a plaintiff
(4-3) who sought to hold her pharmacist drictly ligble for providing her with aharmful drug. Although
some commentators had earlier proposed extending strict liability from products to services, and
athough some courts had began crossing the line into what appeared to be hybrid product-service
cases, the Cdlifornia Supreme Court, having just taken one large step in imposing gtrict ligbility on
landlordsin Becker, refused to take the next giant step in Murphy. Instead the Court analogized a
pharmacist’ s role of digpensing drugs to a service like manufacturing blood plasma which was protected
againg drict liability by section 1606 of the Cdifornia Hedlth and Safety Code. The Court dso relied



on policy grounds, stating that “if pharmacies were held drictly ligble for the drugs they dispense, some
of them, to avoid ligbility, might restrict availability by refusing to digoense drugs which pose even a
potentidly remote risk of harm, athough such medication may be essentid to the hedth or even the
surviva of patients’ or by selecting “the more expensive product made by an established manufacturer
when he has a choice of severa brands of the same drug.”®

Chief Judtice Bird, joined by Justices Broussard and Kaus, dissented, finding that the pharmacist’ srole
as salesman predominates his or her role as service provider. Moreover, she argued, in Caabresian
syle, that applying gtrict ligbility to pharmacists would serve dl the policies served by drict lidbility in
generd -- by encouraging the pharmacist to take precautions as well as preventing the individua
unlucky patient from having to bear the financid burden of his or her own injuries.

Summing up these product ligbility decisons, many would say that Becker established a“new” tort. In
any event, what | seeisa Court carefully considering new policy proposas put before it in the products
ligbility area, and deciding, much like alegidature, whether it would, on balance, be wise sharply to
expand defendant responsibility. One large step in that direction was taken, and two other steps were
put off, at least for the time being.

D. Responghility for the Nedligent Infliction of Emationd Didtress

The remaining case from the end of the Bird erathat | will discussinvolved the negligent infliction of
emoationd digress (“NIED”) upon afamily member based on harm occurring to a child. The Cdifornia
Supreme Court broke ground on NIED claims nearly 20 years earlier in Dillon v. Legg,*® which
alowed recovery in certain circumstances by those who witness a close relaive s harm. Ochoav.
Superior Court* was one of severa cases that had come before the California courts since then, asking
the Court to determine the boundaries of an NIED cause of action. In Ochoa, the Bird Court
liberdized the boundary by alowing a mother to recover for the emotiona distress she suffered from
watching her son deteriorate from the lack of proper medicd attention while he was hdd in ajuvenile
hdl infirmery.

Whereas before Ochoa an NIED claim seemed to require a“ sudden occurrence” of harm, the Court
now concluded that such arequirement “arbitrarily limits ligbility when there is a high degree of
foreseeability of shock to the plaintiff and the shock flows from an @normd event, and, as such, unduly
frustrates the god of compensation — the very purpose which the cause of action was meant to
further.”*? Hence, Ochoa portended the possihility that, ala Rowland, juries might soon decide al
NIED cases on a case-by-case bass in terms of the foreseesbility of harm under the specific
circumstances.



E. Oveal
As noted dready, the seven plaintiff victoriesin the 1984-96 period generdly reflect Caabres’ s idess.
Becker, which extended dtrict liability to landlords for defective shower doors, surely does. Landlords,
more than new tenants, are plainly better positioned to know and do something about replacing
dangerous shower doors and other dangerous conditionsin the gpartment. In any event, through the
rent, landlords can spread across dl tenants the cost of inevitable accidents from shower door injuries
to unlucky victims,

Although couched in the language of negligence law, | think that caseslike Lopez, Isaacs, and
Peterson a0 reflect this Caabresian outlook. These commercia or governmental property owners
and operators are much better positioned than individud victimsto take precautions to prevent injury
by third-party wrongdoers. These property owners can also spread the cost of accidents over the
prices they charge for their activities, whether bus fares, parking lot fees, or college tuition.

To be sure, victims in these sorts of cases were supposed to prove the proposed safety precautions
were not only feasible, but would redlly have made a difference -- the sort of retail decison-making that
Calabres opposed. Thisevauation, of course, was to be made by jurors -- parties who, at the time,
many observers suspected were dl too willing to impose costs on corporate and governmental
defendants without being too picky about the subtleties of tort law’ s fault requirement.

This point leads me to another over-arching theme. Writing in the early 1970s Harry Kaven, in many
respects an ideological opponent to Caabred, observed that tort law was becoming smplified and
stream-lined.*® Courts were tossing aside many of the old specific “rules’ of tort law. Rowland was
perhaps the most prominent example -- scuttling complex rules about the law of occupier ligbility to
invitees, licensees and trespassers. From dl around the nation there were many other casesin this same
vein -- especidly those that cast asde old “no duty” rules, including, for example, cases that eliminated
so-caled spousa immunity, brushed aside automobile “ guest statutes,” and recognized rights of
consortium in both spouses. Kalven seemed to gpplaud this development, dthough he noted it was
ironic that, just as minor irregularities and inconsstencies of tort law were being diminated, there was
developing an enormous incongstency in tort law -- with some domains governed by the fault principle
and others by the principle of drict lighility.

The practica result of the dimination of many of these old rules (seen most clearly in the occupier
lidbility areq) was to transfer much power from judgesto juries. To be sure, judges, at least in theory,
could till grant summary judgments and directed verdictsin gppropriate individua cases. But these
hurdles were usudly easy to jump, perhapsin part asaresult of the increased sophigtication of the
plaintiff’s bar and the growing availability of expert witnesses who would say just about anything. In
short, the purification of the negligence regime increasaingly meant that the law was what an individud
group of jurors said it was. Initsfavor, thistrend had, among other things, akind of egditarian spirit to
it that well fit the thinking of many 1960s liberds.

Whether or not surreptitioudy intended as away of creating Strict liability, many of the Bird Court's



decisons | have discussed pushed Cdiforniatort law inthis“lawless’ direction aswell. This
subdtitution of jury decision-making for judge-applied legd rulesis clearly seen in caseslike Ochoa
(rgecting Dillon’s rulesfor individudized inquiriesin NIED cases), Isaacs (rgecting “prior smilar
incidents’ for a“totality of the circumstances’ test), and the “key in the ignition cases’ (Ballard and
Palma). Agan, each generally moved those sorts of cases out of the hands of judges into the hands of
juries. (I don’'t mean to argue that al of the Bird era cases| reviewed are of thissort. Becker, for
example, took the issue of individudized fault determination away from the jury by imposing gtrict
ligbility on the landlord.)

Asan asde, thereisonefind case fromthiserathat | can't resst mentioning, even though it is outside
my category. Seaman’ s Direct Buying Service, Inc. v. Sandard Oil of Cdifornia* capped an
important series of earlier decisions by the California Supreme Court that viewed defendants as having
abused their positions under contract law. These included employers who wrongfully discharged
employees, insurers who wrongfully refused to pay vdid cdams, landlords who wrongfully evicted
tenants, and so on. Seaman’s involved the wrongful refusal to acknowledge the existence of a
contract. Not wanting to limit victims to their conventiona contract rights, the Court adopted the “bad
fath” concept that, when violated, congtituted a tort, thereby providing victims with access to both
compensatory pain and suffering damages and punitive damages. Many would say this*bad faith” area
of the law amountsto a*“new” tort.

In sum, though perhaps not amounting to gigantic expangons of tort law, the California Supreme Court
cases | have reviewed from the 1984-86 period surely condtitute definite extensions of the law. Even if

not “new” torts, the pro-plaintiff decisons certainly represent the embracing of new lega duties,
particularly for landlords, vehicle owners, and other property owners.

1. The Past Twelve Years — the Post-Bird Era

A. The Voters Refuse to Retain

Under Cdifornia Law, the governor agppoints Supreme Court justices, but the voters must later pprove
them for new termsin periodic “retention” eections. Three pro-plaintiff judges, Chief Justice Bird and
Associate Jugtices Reynoso and Grodin, came up for retention smultaneoudy in 1986. In abitter
eection, fought in public primarily over *death pendty” issues, the voters rgected these justices and
thereby removed them from the Court. Other justices promptly replaced them, and with that came an
abrupt change in the ideologica stance of the Court asawhole.

By March of 1987 the only Democratic-gppointed justices left on the Court were Justices Mosk and
Broussard, and the latter retired in 1991. Today, Justice Mosk soldiers on, having now served for 35
years snce his appointment by Governor Pat Brown in 1964. By now, dl but two of Governor
Deukmeian’s eight gppointees have aso |eft the bench, having been replaced by four appointees of
Republican Governor Pete Wilson.



B. Reverang Gears

| have identified about forty persond injury decisons of the California Supreme Court from the past
twelve yearsthat | consder to be at least moderately important. Taken as awhole, they present a
dramaticdly different picture from the one painted so far. Plantiffs did not lose every one of these
cases, but they lost most of them. Some decisons involved the Court’ s refusal to expand tort law
further. Many involved retrenchment from earlier postions. Severd cases openly overruled highly
vigble decisions of the Bird era.

Taken aswhoale, the cases decided by the Cdifornia Supreme Court in the past twelve years, in my
judgment, reflect a very different outlook on tort law than we saw under Chief Justice Bird' s leadership.
Firg, dthough the Court ill faithfully rehearses the Rowland factors, it now frequently draws very
different conclusions about the direction they point. Simply put, the Court now broadly opposesthe
imposition of liability on adefendant on the grounds that he either iswell positioned to oread the cost
of the accident or, as a generd matter, is probably better positioned to avoid the accident. 1n short,
Cdabresan “enterprise ligbility” thinking is out of favor with the Court.

Second, the Court is now strongly inclined to re-introduce more detailed rules into tort law -- to take
power back for judges and away from juries (and thereby to give defendants clearer ideas about just
what their precise legd obligations are).

In thislatter respect, we are confronted with the nice linguigtic irony that | noted at the outset: as the
Court has been cutting back on the reach of tort law, it has made much new law in the sense of
subdtituting “rules’ for “jury discretion.” (Again, | don’'t want to be understood to be arguing that the
Court isdoing thisin every case—as | will point out below.)

These are the main themes | will illudtrate as | skate over gpproximatdly forty persond injury law

decisons of the Cdifornia Supreme Court since 1986. Asin Part |, my andysis groups these more
recent cases under severd headings.

C. Taking Responghility for the Mis-Conduct of Others

Asbefore, | will gart with theissue of taking responghbility for the wrongdoing of third parties. Here,
in two important decisons, the Cdifornia Supreme Court has sharply shifted gears by taking a strong
pro-defendant stance.

In Ann M. v. Pacific Plaza Shopping Center*® an employee in the defendant’ s shopping center, who
had been raped by a stranger, charged that the defendant was negligent in not providing security
guards. AsJustice Maosk emphasized in his dissent, the Court essentialy scuttles the “totality of the
circumstances’ test of Isaacs and resurrects the “ prior smilar acts’ test. The Court says that because
there were no prior smilar incidents on the defendant’ s property, this limited the foreseeability of the
danger, and o the precaution requested by the victim was too burdensome. While the Court triesto



cadt its evauation as ameatter of the defendant’slegd “duty” (an issue for judges), this, of course, is
exactly the sort of determination that the Bird Court sought to giveto juriesin Isaacs. Ann M. is
additionally notable for the Court’ s open assertion that “random, violent crime is endemic in today’s
society. Itisdifficult, if not impossible, to envision any locae open to the public where the occurrence
of violent crime seemsimprobable”® Thisreflects a very different atitude than that of the Bird Court
about what isredigtic to expect landowners to do to prevent crime.

In Kentucky Fried Chicken of Cdlifornia, Inc. v. Superior Court*” the plaintiff dleged that shewas a
customer in the defendant’ s restaurant when an unidentified crimind seized her and held her at gunpoint,
threatening to harm her if the employee a the cash register did not give him money. When the
employee falled promptly to comply, the crimind threatened to shoot the plaintiff, who screamed out in
fear for her life. Only then did the clerk open the cash register drawer, after which the crimina took the
money and ran. Although the plaintiff was not shot, she clamed seriousinjury. The Court held that the
defendant had no legd duty to comply with the robber’ s unlawful demands, emphasizing the

defendant’ slegd right to defend his own property. Once more, the Court takes for itsdf the question
of whether it should impose certain safety precautions (to protect customers from crime) on corporate
defendants, and once again concludesit should not. Again, thisis quite inconggtent with the Bird
Court’ sapproach in Isaacs and Peterson which turned these matters of reasonably required safety
measures over to the jury.

Not dl of the Court’s post-Bird decisons involving responghility for the wrongdoing of third parties
were decided for defendants, however. A pair of decisionsimposes a duty based upon “negligent
misrepresentation.”

First came Garciav. Superior Court,*® where a convicted murderer on parole kidnaped and killed the
plaintiffs mother. They clamed that the defendant parole officer knew that the murderer had
threatened to kill their mother but nevertheless told her that he would “not come looking” for her. The
Court concluded that an action would lieif the jury was convinced that the defendant had “ negligently
misrepresented” the risk to the mother. Next came Randi W. v. Moroc Joint Unified School District,*
where the plaintiff, a student, alleged that she was sexudly assaulted by someone who had been the
subject of prior charges of sexud misconduct. According to the plaintiff, her school digtrict had hired
her assailant because his prior employer school digtricts gave him unqudified positive references even
though they knew about the sexud impropriety complaints againgt him. So, she sued those former
employers, and the Court held this stated a cause of action for negligent misrepresentation, relying upon
Garcia.

Hence plaintiffsin both Garcia and Randi W. were permitted to hold their defendants liable for the
crimina wrongdoing of third parties— provided, of course, thet they could prove at trid the alegations
of their complaints. Two points are worth noting about the limited nature of the duties imposed in these
cases. Firg, if the defendant parole officer and school digtricts had just kept quiet, there would
goparently have been no bads for imposing ligbility upon them for not disclosng what they knew about
the dangerousness of the third party in question. It was their affirmative misrepresentation of the danger
that created potentid liability. Second, plaintiffsin both cases must aso show that the misrepresentation



was actudly rdlied upon — by the victim hersdlf in Garcia and by the hiring school digtrict in Randi W.
The more pro-plaintiff dissentersin both cases offered andyses that would not have required that
reliance.

Next | want to turn to quite different tort law settings in which doctrine can serve the purpose of making
one party responsible for the fault of another. For example, in Privette v. Superior Court™® aworker,
who sustained injuries when instructed by an independent contractor to carry hot tar up aladder, sued
the property owner. The Court stated that “under the peculiar risk doctrine, a person who hires an
independent contractor to perform work that isinherently dangerous can be held ligble for tort damages
when the contractor’ s negligent performance of the work causesinjuriesto others.™*  In effect, this
doctrine treats the independent contractor as though he were an employee by imposing vicarious
ligbility on the defendant. Another way to put thisruleisto cal it a“non-ddegable duty.” Ever snce
Woolen v. Aerojet General Corp.>? Cdifornialaw had permitted employees of the independent
contractor to invoke the “peculiar risk” doctrine.

In Privette, however, the Court overruled that longstanding precedent, essentially on the grounds that
the victim'’s access to worker’ s compensation benefits should be his exclusve remedy. Put differently,
it saw the old rule as providing access to a deep pocket, one that the Court concluded was not redly
necessary when worker’ s compensation was aready available. The Court also thought it was unfair
that the defendant who was not at fault would have greeter responsibility to the victim than the careless
independent contractor, against whom no tort claim by the victim, or clam for indemnity from the
defendant, would lie. Of course, apardld stuation sometimes gppliesin other workplace settingsin
which the employer is at fault and the employee sues a third party, such as a manufacturer who isheld
grictly liable for a defective product.>

Cutting off access to a second deep pocket through tort law when worker’s compensation is available
has been arecurring theme for the new Court. For example, in Cole v. Fair Oaks™ the Court decided
that when aworker suffers aphysica injury, worker’s compensation provides the exclusive remedy.
Thus the worker may not sue the employer intort for emotiona distress, even if tort law would
compensate damages that worker’ s compensation does not.>

Conventiona vicarious ligbility of employers for the torts of their employeesis, of course, another
etting in which the doctrine of drict ligbility applies and serves, anong other things, to give the victim
access to a presumptively deeper pocket. It so arguably gives additiona safety incentives to those
who are “cheaper cost avoiders’ than the victims. The Court in recent years has confronted severa
difficult vicarious liability casesinvolving intentional sexua misconduct by employees.

In John R. v. Oakland Unified School District® the Court held that vicarious liability was ingpplicable
when ajunior high school pupil was dlegedly sexudly molested by his math teacher, in the teacher’s
gpartment, while participating in an officidly sanctioned extracurricular program. The doctrind issuein
these sorts of cases has traditionally been cast as whether the tort was committed “within the scope of
employment.” At thetime of John R. there was adivision of opinion asto how to treat sexua assaults
by employees -- both in courts around the nation and in the lower Cdifornia courts.



The new Court decided in favor of the defendant in John R. after exploring the policy gods underlying
vicarious liability. A Cdabresan andysswould probably impose vicarious liability on both loss
gpreading and safety promoting grounds. But the California Supreme Court asserted that loss
spreading was ingppropriate here both because it would make insurance more difficult for aready-
strapped school digtricts to obtain, and because this injury was not fairly part of the risk dlocable to the
digrict. The Court was equaly skeptica about the accident prevention rationde, claming that “dtrict
lighility in this context would be far too likely to deter didtricts from encouraging, or even authorizing,
extracurricular and/or one-on-one contacts between teachers and students or to induce districts to
impose such rigorous controls on activities of this nature that the educational process would be
negatively affected.”’

In Farmers Insurance Group v. County of Santa Clara®® the Court put forward essentidly the same
policy andyss, holding that the county was not respongble for the acts of adeputy sheriff who lewdly
propositioned and offensively touched other deputy sheriffs. Findly, in LisaM. v. Henry Mayo
Newhal Memoria Hospita™ the Court, focusing this time more on issues of basic fairness, held that a
hospital was not vicarioudy liable for the conduct of a hospital technician who sexualy molested a
patient under the pretense of conducting an ultrasound examination.

Oddly enough, despite these three pro-defendant rulings, the Court in Mary M. v. City of Los
Angeles® (decided after John R. but before Farmers and Lisa M.) concluded that a city could be held
vicarioudy liable for the conduct of its police officer who raped awoman he had detained and taken to
her home. Leaving it to the jury to decide, the Court held that when a police officer detains a person
and then misuses his authority while sheisin his custody, ajury may find that he was acting within the
scope of hisemployment. In contrast to Join R., the Court in Mary M. reected the dlaim that liability
would generate a perverse behaviora response by the defendant; to the contrary, it asserted that
vicarious liability might actudly lead to socidly desrable prevention measures by the police department.
| won't try to reconcile here these four vicarious ligbility decisons, which were dl decided by a divided
Court with a changing membership. Reather, | will amply note that, if nothing ese, the difficulties the
Court had with these cases a |east shows that sweeping “ chegpest cost avoider” and “chegpest lost
Soreader” condderations are clearly insufficient to creste liability.

This trend gppears in other cases as wdll, including two othersin which the Court refused to impose a
duty on the defendant to take respongbility for harmsto victims that were more directly caused by a
party other than the defendant. In Nally v. Grace Community Church of the Vale/! the parents of a
young suicide victim sued alarge, wedthy church when one of its dergymen failed to prevent the
suicide through rdligious counsdling. The church could easily be viewed as the “ chegpest cost avoider”
and surely the “cheapest loss spreader” in this situation, and yet the Court declined (for arguably very
good reasons) to impose liability on the basis of an aleged negligent performance of spiritud
counsding. In Artiglio v. Corning, Inc.®? plaintiffs sought to hold Dow Chemicd ligble for injuries
aleged to have been caused by slicone breast implants manufactured by its partidly owned, and now
bankrupt, subsidiary Dow Corning. Liability here was based upon the theory that, when Dow
Chemicd had “undertaken” certain research and testing activities, this creasted an ongoing obligation for
it to take responghility for the safety of the product in question. Dow Chemical was certainly a



“cheaper loss spreader” than the plaintiff, and, because of its expertise in product testing, an gpparently
far superior source of accident prevention. Y et, the Court showed no interest whatsoever in deciding
this case & the wholesde levd, finding instead that, as a matter of law, the risk of harm to these
plaintiffs was unforeseeable when Dow Chemica had undertaken those specific ingtances of dlicone
research and testing in the past, and hence the grant of defendant’ s summary judgment motion was
proper.

D. Strict Product Liability

| next turn to the core of products liability, where the retreat from prior law is stark. Perhaps most
gtrikingly, in Peterson v. Superior Court® the new Cdifornia Supreme Court Smply overruled Becker-.
There, ahotel guest was injured by dipping on the bottom surface of an alegedly defective bathtub.
Portions of the opinion read very much like the report of alegidative committee that has decided a
previous law has not worked out very well, or perhaps even more like the report of alegidative
committee whose minority has recently become its mgority as aresult of faring better with the voters,
Noting that Cdifornia had stood virtualy done in imposing grict ligbility on landlords, the new Court
membership claimed that “only in rare cases would the imposition of gtrict liability upon the landlord or
hotel owner create an impetus to manufacture safer products.”®* Asfor the question of which party
was more likely to discover the defect, the Court focused in on the issue at the retail level, asserting “a
tenant cannot reasonably expect that the landlord will have eiminated defects in a rented dwelling of
which the landlord was unaware and which would not have been disclosed by areasonable
inspection.”® Moreover, the new Court sounds very wary of smply providing another deep pocket (a
good loss spreader) for the innocent victim of a product defect to sue -- atheme we saw dready in the
third party wrongdoer cases just discussed and will encounter again and again below. In short, the
victim was relegated back to negligence law so far asthe landlord is concerned -- dthough the victim
could il pursue the bathtub maker in grict liability.

This Peterson decison is but one example of the Court’ s retrenchment on product liability. In severd
other cases, with import both large and small, the Court (despite some rhetoric to the contrary) is
dowly, but steadily, pushing Cdifornia product ligbility law away from any remaining pretense of Strict
ligbility into a decidedly fault-based framework (gpart from routine manufacturing defect cases).

In Brown v. Superior Court® the Court rejected the application to pharmaceutical drugs of its then
basic product liability doctrine, as articulated in Barker. Brown was a DES case, clearly involving a
product that surprised the plaintiff by turning out to be dangerous. The Court first decided that
Barker’s “consumer expectations’ test was ingpplicable because, with pharmaceutica drugs, the
consumer’ s expectation are based on the doctor’ s warnings, not the drug itself, and a manufacturer
should not be ligble for a doctor’ s falure to warn. The Court aso cited public policy reasons for not
imposing gtrict liability on the manufacturer based on the “ consumer expectations’ test, assarting that, in
the case of drugs, it would result in marketing delays or reluctance on the part of manufacturersto
develop new drugs. Second, the Court rejected the gpplicability of strict ligbility viathe “hindsight” test
to the defective warning aspect of the case -- saying that the defendant could not be held ligble for



“risksinherent inadrug . . . it neither knew nor could have known by the gpplication of the scientific
knowledge available a the time of digtribution.”®”  In short, drug makers would be held to something
that sounds to me very much like the fault principle -- thereby, laying aside the uncertainty that remained
after Finn.

After Brown, the Court decided Anderson v. Owens Corning Fiberglass Corp.,% an asbestos case. |
find this opinion something of an indecipherable mishrmash. The Court damsthat it is continuing to
apply srict liability to non-drug warning cases because the defendant is to be precluded from arguing
that it was reasonable to fail to disclose dangers known to it at the time of manufacture. Of course, it
would dmaost aways be negligent to fail to disclose any substantial known danger, and the more
important issue was what to do about unknowable dangers. Asto that, the Court clearly rgected the
“cheapest loss spreader” ideology that seemed to underlie decisions of the Bird era. 1t admitted that
athough “an important god of drict liability isto spread the risks and codts of injury to those mogt able
to bear them . . . it was never the intention of the drafters of the doctrine to make the manufacturer or
distributor the insurer of the safety of their products”®® By emphasizing “How can one warn of
something that is unknowable? ™ the Court clearly rejects Caabres’ s wholesa e gpproach which
would surely view chemicd manufacturers as generdly far more likely than chemicd usersto find out in
advance about the dangers of their products and take actions to prevent injuries. Asfor loss spreading,
the Court makes the point in Anderson that, when the risk is unforeseegble, even large corporations
might well be unable to spread losses widdy.”* Moreover, athough the Court argues that its embrace
of fault-based respongbility for warning defects is to be distinguished from how Cdifornialaw treats
design defects, as we will see next the Court has now largely imposed a negligence-like approach there
aswdl.

In Soule v Generd Motors’ the plaintiff’ s ankles were badly injured when her car collided with another
vehicle. Sheclamed that her GM car was defective because its | eft front whedl broke free, collapsed
rearward, and smashed the floorboard into her feet. The plaintiff made two main legd clams -- that her
car had been improperly welded (manufacturing defect), and that Ford had a better safety design that
GM should have adopted (design defect). GM disputed both of these points. Over GM’ s opposition,
thetria court charged the jurors that they could find for the plaintiff on the “consumer expectations’ test
-- atest that, if gpplied to GM in this setting, could clearly be used to impose liability without fault on
the car-maker. Expanding the reach of Brown beyond pharmaceutical drugs, the Supreme Court
decided that “the consumer expectations test is reserved for cases in which the everyday experience of
the product’ s users permits a conclusion that the product’ s designs violated minimum safety
assumptions’” -- a condition absent from this case. Instead, the Court said that these sorts of cases,
where there rediticaly are no consumer expectations about whed collapses in crashes, must be
evauated under the risk/benefit test.

To be sure, the Court in Soule explicitly refused to overrule the consumer expectations test for dl
cases, as GM had pressed and some other states have done. Indeed, the Court made clear that doing
S0 would mean, in effect, relegating al design defect cases to negligence law -- something it was
unwilling to do, at least at thetime. Furthermore, the Court aso rejected GM’ s effort to reverse
Cdifornia’s law that imposed the burden of proof with respect to design defects on the defendant (an



advantage, by the way, that | understand experienced plaintiff lawyers will never rely upon unless they
are completely unable to come forward in their part of the case with aternative design proposals).
Nevertheless, it seems to me that for agreat number of complex products, Soule, as apractica matter,
turnsthetrid of design defect casesin Cdiforniainto proceedings virtudly indigtinguishable from what
they would be were the plaintiff required to provide design negligence.”

The new dominance of afault orientation in the product lidbility arenamay aso be seen in Mexicali
Rosev. Superior Court,” where the Court refused to follow the lead of more plaintiff-orientated
jurisdictions when dedling with “ natural” substances found in restaurant food. Here a patron clamed to
suffer throat injuries when he swallowed a one inch chicken bone that unexpectedly appeared in his
chicken enchilada. Application of grict liability via the consumer expectations test, so much touted in
Barker, might well have been judtified by the Court on the grounds that, snce the victim had no
warning, the defendant was best situated to avoid these sorts or injuries or spread the risk when they
inevitably occurred. However, the Court concluded that when the substance is “naturd” to the food,
asaboneisnaturd to chicken, the victim is not entitled to expect complete safety and hence may only
proceed againg the defendant in negligence.

One find fact-specific product injury caseis dso worth noting. In Ramirez v. Plough, Inc.” the Court
decided that a children’ s aspirin was not a defective product when the manufacturer provided the
warnings only in English, even though it widely advertised and sold the product in parts of the Sate
where large numbers of monolingua Spanish speakerslived. The Court rgected the pro-plaintiff result
of an earlier New Jersey decison on smilar facts and instead decided that drug manufacturer
compliance with federal and state warning regimes should, as a matter of law, dictate that the product
was not defective. This decision was not a matter of federal pre-emption, but rather the Court’s own,
very self-conscious, choice to opt for aclear uniform rule, rather than dlow the jury to decide theissue
of adequacy of the warning from the facts on a case-by-case basis.

Although the new Court in Ramirez does in the product ligbility areawhat | earlier emphasized it has
been doing in negligence cases —i.e., adopting rules of law that take cases from the jury — 1 should
acknowledge here that severd of the other product liability cases | have discussed go the other way.
That is, in rgecting drict ligbility for negligence, in, sy, Mexicali Rose and Peterson (the hotel bathtub
case), aswell asin the cases discussed above that reject the * consumer expectations’ test, the Court,
al the while making the law more pro-defendant, nonetheless creates arole for the jury.

E._The Boundaries of NIED Clams

A sharp change of direction aso marked the new Court’ s treetment of NIED cases. InThingv. La
Causa’’ the Court effectively overruled the Ochoa approach established at the end of the Bird era.
Here a mother heard about an accident involving her child, arriving at the scene moments later to find
her badly injured child lying in the road. The mother sued the driver who ran over her child for NIED,
but the Court rgected the claim. Rebuffing theway Ochoa had treated the problem, the Court
resurrected the Dillon factors as absolute legd requirementsin NIED cases. No longer were those



factors merely guiddinesto indicate the sorts of factors that would help assure the genuineness and
seriousness of the plaintiff’ s emotiona distress. In thisway, returning to one of my main themes here,
power was removed from the jury and given to the trid judge who is enabled to rule for defendantsin
appropriate cases as a matter of law.

Even before Thing, the new Court expressed its desire to redtrict the availability of NIED clams. In
Elden v. Sheldon’® the Court rejected alawsuit by an unmarried heterosexua domestic partner who
witnessed the negligent killing of her cohabitant when in a car together. Once more adopting a clear
legd rule rather than alowing the jury to make an individualized judgment about the closeness of the
relaionship, the Court announced that NIED suits were redtricted to those who are legaly married to
the direct victim of the defendant’ s fauilt.

Later, in Christiansen v. Superior Court™ the new Court adopted a restricted rule to govern who might
sue for emotiona didtress arising from the negligent (or even intentiona) mishandling of a decedent’s
remains, thereby narrowing the class of vaid clamants who had been recognized by the Court of

Appeds.

Thisis not to say that no plaintiffs won their NIED cases before the new Court. In MarleneF. v.
Affiliated Psychiatric Medica Clinic, Inc.2 the Court concluded that a mother had a cause of action for
NIED againg atherapist who was counsdling both her and her sons (after the therapist dlegedly
sexudly molested the sons). It ppears that the mother’s own professiond relationship with the
therapist gave her the “direct victim” status required by prior case law. And in Burgessv. Superior
Court®! the same approach alowed a mother to state an NIED claim against a doctor who negligently
injured her child in the course of delivering the baby: since the doctor was hired by her, shewasa
“direct victim.”

However, the Court caled a hdlt to this development in Huggins v. Longs Drug Stores Cdifornia, Inc.8?
Parentsin that case unwittingly injured their son by giving him a prescription overdose because the
defendant pharmacy had misinstructed them as to the proper dosage. They sued for NIED but the
Court refused to treat them as “direct victims.” Asthe mgority saw it, the parents were customers on
behdf of their child, but they were not patients of the pharmacy in the conventiona sense.

The Court also denied NIED recovery in Potter v. Firestone Tire and Rubber Company® where a
group of landowners brought suit againgt a tire manufacturer for fear of acquiring cancer from the
hazardous wagtes the manufacturer dumped in anearby landfill. The Court held that, barring physicd
injury or illness, a plaintiff must prove afear based on reliable medicad and scientific opinion that he or
sheismore likely than not to develop cancer in the future due to exposure. My point hereis that we
yet again see the Court taking upon itself the decision as to where to draw the boundary around NIED
clams, in contrast to the direction the Bird Court seemed to be moving in Ochoa.



F. Other Areas of Tort Law: Win Some, Lose Some

1. Assumption of Risk

In Knight v. Jewett®* the Court recognized that some so-called “ assumption of risk” cases are redlly
better understood as “ comparative fault” cases (in which the careless victim should receive a partia
recovery from the also carelessinjurer), whereas other cases are better understood as “no duty” cases
(in which the victim should recover nothing).2° 1t would have been better, in my view, had the Court
just abolished the use of the *“assumption of risk” label and alocated the cases to the other gppropriate
doctrind categories® The Court did not do that. More importantly for my purposes here, it choseto
attach the “no duty/assumption of risk” label in a sweeping way to recregtiond injury cases.

In Knight, the plantiff and defendant were playing a casud game of “touch” football. According to the
victim, she had aready told the defendant to stop playing so roughly and he promised to be more
careful when, on the next play, he knocked her down, stepped on her hand, and injured her. Inwhét |
view as adubious empirica judgment, the Court claimed “vigorous participation in such sporting events
likely would be chilled if legd ligbility were to be imposed on a participant on the basis of hisor her
ordinary careless conduct. . . . [IJmpogtion of legd liability for such conduct might well ater
fundamentally the nature of the sport.”®” In short, no duty was to lie apart from “conduct that is so
reckless as to be totaly outside the range of the ordinary activity involved in the sport.”® Once more,
the Court here adopts a rule pursuant to which, as a matter of law, certain victims will not recover,
thereby denying the plaintiff the opportunity to convince ajury that, under dl the circumstances, the
defendant’ s conduct was socidly unacceptable. 1 don't mean to suggest thet this is the wrong function
for a“no duty” ruleto serve, but rather to indicate my disagreement with the policy judgment that
recregtiond injuries are an gppropriate place for such a“no duty” rule.

Apparently to make sure that the lower courts get the point, the Court revisited the same basic issue
three more times to emphasize the idearthat in the typical recreationa injury case, juries are not to
decide whether, in the specific setting, this defendant had actudly been unreasonably cardless. The
first was Ford v. Gouin,® the companion case to Knight, which involved awater skier who was
injured and sued the driver of the boat that was pulling him -- on the grounds the driver cardlesdy drove
too close to the riverbank. The second was Parsons v. Crown Disposal Company,*® where the plaintiff
was thrown from his horse after loud noises from a nearby garbage truck frightened the horse. And the
third was Cheong v. Antablin,® where friends skiing together crashed into each other, injuring the
plantiff -- who sued hisfellow skier claiming negligence on the part of the defendant.

2. Other

Asindicated dready, not dl plaintiffslost their cases before the new Court. For example, in
Neighbarger v. Irwin Industries, Inc.® the Court refused to apply the so-caled “firefighter’ s rule”
(which bars recovery as amatter of law) to private employees who were injured while battling a
negligently st fire (restricting the rule s reach to public firefighters). And, in Alcaraz v. Vece™ the
Court ruled in favor of atenant plaintiff who sued his landlord after stepping into awater meter box



with amissng or broken cover. The box was located in front lawn of the property, but technicaly on
property owned by the city, not the defendant. The Court concluded (4-3) that if the defendant
exercised control over that adjacent property that was not noticeably separate from his, he would have
aduty to warn histenants of dangers on that property. These decisons (and others aready noted
above) make clear that the new Court is not single-mindedly pro-defendant; rather, these two cases at
least show the judges a work trying to work out in a sensible way the details of negligence law asit
applies to newly presented situations.®

The potentialy most pro-plaintiff decison from the past 12 years, in my judgment, is Mitchdll v.
Gonzaes™ in which the Court decided that trid courts should no longer give the “but for” jury
ingtruction on causation, but should instead give a*“ substantia factor” ingtruction. This particular case
involved the drowning of one of three young children who had been playing together on a paddle board
in water deeper than they weretal. It gppears that there may have been some misunderstanding by the
jury about the idea that more than one cause can be a proximate cause of an injury. But this decision
could be enormoudy beneficid to plaintiffsin other cases (and highly disruptive of traditiond tort
doctrine) if the shift in jury ingtructions here ordered aso undermines (as it would gppear to) traditiona
notions about “cause in fact.” The Court, in passng, tries to make light of this possibility, saying that “if
the conduct ... had nothing at al to do with the injuries’ it could not be a subgtantia factor in causing
them.®® Y et this misses some far more difficult problems than the Court seems to acknowledge.
However, thisis not the occasion to go into these matters.®’

G. Bad Faith Retrest

Findly, again as an aside, let me smply note that the new Court has largdy gutted the “bad faith” law
that was so steadfastly erected during the Bird eraand earlier. In Freeman & Millsv. Belcher Qil the
Court overruled the Bird Court’s 1984 decision in Seaman’s. In Moradi-Shald v. Fireman's Fund
Ins. Cos.” the Court overruled Roya Globe v. Superior Court,'® an earlier Cdifornia Supreme Court
decison which had dlowed tort victims to bring bad faith clams againg their defendant’ s insurers when
the latter refused to settle. And in Foley v. Interactive Data Corporation'©* the Court sharply curtailed
the tort rights of employees claming “wrongful discharge” Moreover, on ardated front, the Court in
Cedars-Sinai Medica Center v. Superior Court’® rejected the claimant’s pleato create a“new” tort
for the “ gpoilage of evidence’ in the context of a plaintiff asserting the defendant had destroyed records
that were crucia to his case.

Conclusion

| have not tried to count up the numbersin any precise way, but my recitation should make clear that
the rate of success by tort plaintiffs in the Caifornia Supreme Court is dramaticaly different over these
past dozen yearsthan it was a theend of the Bird era. Cdabresian thinking about enterprise ligbility
asaway of dedling with the cost of accidentsis currently dead in the Golden State. At the sametime,
we have lots of new rules and judicid decison making in casesthat, in prior years, would have gone to



juries with vague ingtructions about fault attached. And so, | hope | have shown that, in their very
different ways, both the old and new Courts have made and un-made a new law of torts.



* Agnes Roddy Robb Professor of Law, University of Cdifornia, Berkeley (Bodt Hall). | thank Gary
Schwartz and Bob Rabin who provided helpful comments, and Rebecca Krause who provided helpful
research assistance.
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