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A quiet evolution has occurred in local politics,
shifting part of the political process into the private
framework of the mandatory homeowners’ associa-
tion, what this volume refers to as the residential
community association. It is well known that common
interest developments (CIDs), where common prop-
erty and community rules are maintained by a
mandatory homeowners’ association, have assumed
some of the traditional responsibilities of local
government, such as road maintenance and enforce-
ment of parking regulations. What is less well
understood is that they have also moved politics into
a private setting. We will suggest that political life ina
private setting shares many characteristics of more
usual forms of political behavior, but that it also
poses special problems because of the dominance of
cultural models that separate private life from
politics.

In our view, the mandatory homeowners’ asso-
ciation in a common interest development is a
privately owned political entity—a private govern-
ment. In the following pages we will use the findings
of the first statewide survey of homeowners’ associa-
tions in California to describe their political life. We
argue that the privatization of public functions does
not result in the end of politics, but rather in the
encouragement of the use of private models of social
involvement, with the result that residents have
serious difficulties in mediating and resolving their
differences. We conclude that caution is needed in
using homeowners’ associations to carry out tradi-
tional public functions and that this form of privati-
zation requires government support and regulation
to function successfully.

Politics and the Private Sector

Politics, according to Bernard Crick, is the means
by which civilized people reconcile their differences
and arrange to cooperate with each other without
resorting to violence.! Politics is an inherent part of
life wherever people must associate themselves. The
important phrase is “must associate.” If the relation-
ship is voluntary. then politics is not necessary—peo-
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ple who disagree simply separate, unless there are
preexisting sentimental ties to balance against the
disagreements. When people cannot disassociate
themselves, then they must either cooperate in spite
of their disagreements, that is, engage in politics, or
else resort to force in order to impose a decision.

Politics is a very difficult activity. To cooperate
with people yet disagree with them requires constant
efforts to compromise while remaining principled.
When some people believe they have certain rights
and when others believe they hold contradictory
rights, it is difficult for both sides to work together
and to grant legitimacy to each others’ beliefs. It is
not surprising, then, that people may distrust those
who engage in politics and feel that no one would
alter and compromise rights without being motivated
by personal gain or power. The threat of force is ever
present behind the political process.

The private sector is a domain supposedly
shielded from politics. Although it is well understood
that the rights and limitations of property ownership
are determined within a political process, it is also
assumed that once people purchase property their
rights as property owners create a zone of frcedom.
Within this zone, they are free to choose to associate
themselves with neighbors or to remain separate.
Politics can intrude, of course. Voters may require
growth controls, neighbors may ask for zoning
restrictions, or builders may propose new uses in the
vicinity. But the decision to engage in the public
political process is voluntary, and the activity is
oriented toward external governmental channels.
Further, when neighbors associate themselves and
their property voluntarily, it is usually to implement
common goals on which there is little disagreement,
typically to increase the value of their property. Such
business or community relationships are matters of
private choice rather than public necessity.

This model of the separation of private and
political life has never been completely accurate, but
it is particularly inappropriate when we consider the
common interest development. There, private own-
ership of property serves to join owners together in a
mandatory homeowners’ association rather than
separate their domains. Our research on CIDs
explores the difficulties that result from the creation
of political life within the private sector.

A California Survey

In 1986 and 1987 we carried out a study of CIDs
for the California Department of Real Estate.2 The
research first involved interviews with 25 individuals.
such as lawyers, managers, and developers, who are
involved with these associations in a professional
capacity. We then conducted a statewide random
survey of board presidents of these associations,
using the state corporations, listings of non-profit,

mutual benefit associations to draw a sample of
associations. We received 579 usable returns, repre-
senting a 77 percent response rate.

Since the following analysis draws on the survey
results, it is important to point out potential sources
of bias in the returns. We are aware of two such
sources. First, small associations, which are less likely
to incorporate and thus to appear in the sampling
frame, are underrepresented. Second, we would
guess that poorly managed associations are under-
represented. Such associations are more likely to be
negligent in updating their corporate listings.

Furthermore, internal analysis shows that the
less well-managed associations were later in return-
ing their questionnaires. It is to be expected that the
nonreturns included a high percentage of such
associations. Late returns were not distinguishable in
any other way. They were, for example, no different
in size, price, housing type, or type of management.

Finally, we supplemented the survey with 12 case
studies in which we interviewed board members and
managers, looked at association documents, attended
a board or annual meeting, and interviewed other
people active in the association. In all, we conducted
50 interviews with association members.

Politics and the CID

Common interest developments may be organ-
ized as condominiums. planned developments, and
cooperatives. They are defined by the presence of
common property, by rules governing the use of
common and individually owned property, and by a
mandatory homeowners’ association whose elected
board has the responsibility for enforcing these rules
for maintaining the common property and financing
their activities through assessments on all property
owners. These attributes involve the board and
membership of the association in political activity.

The CID unites owners in an involuntary
relationship. Members do not choose or necessarily
even like each other, yet they own property in
common. Because property is jointly owned, mem-
bers must establish a set of guidelines for its use and
upkeep. Typically, this is accomplished by the
developer, who provides a set of governing docu-
ments before any owner purchases property.

Once established, these rules are binding.
Members and residents who violate them can be
punished by the denial of use privileges; by fines,
liens, and even foreclosure: and in extreme cases by
prison terms. Only with the vote of a majority or
super-majority can the rules be changed. Thus,
owners and residents must abide by the preexisting
rules just as do new residents of any municipality.

These rulcs create standards that permit resi-
dents and owners to live together and maintain the
common property in ways that sometimes preserve
the rights of the group or a subset of the group at the
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expense of individual members. The governing board
of a homeowners’ association has to engage in politics
in order to determine the extent of the boundaries of
rights and obligations of the residents and owners.
For example, the process by which an association
decides whether absentee owners have equal rights
to use limited common area facilities, or whether
renters can serve on advisory boards, is no less
political than the process a small New England
municipality employs to set guidelines for the use of
its town docks.

The political process in the CID is far from easy,
and tensions are myriad.® To begin with, tensions
result from the diversity of backgrounds and interests
of the membership. The interests of residents with
and without young children, for example, can come
into conflict. Children are more likely to violate rules
for public behavior than adults, and those without
children may be less than sympathetic to this.

We found in our survey that associations with a
mixture of residents in different stages in the life
cycle were more likely to report rule violations, even
when the percentage of households with young
children was held constant. We took this to mean that
such associations had greater conflicts about how the
rules should be interpreted.

Furthermore, people in different stages of the
life cycle have different interests. In one of our case
study associations, for example, the developer prom-
ised some of the owners that a children’s play area
would be constructed, but did not actually build one.
After the association was turned over to the owners,
interested parties petitioned the board for children’s
play equipment. The only possible location for the
installation of the equipment was the grassy area
outside the residence of a couple who did not want
such an area to be constructed and who certainly did
not want it in front of their window. They argued that
they had purchased a unit with no such neighboring
activity and had the right to maintain it that way. The
issue was referred to the larger association for a vote,
and the proposal to build a play area was defeated.
However, at least some of those who had initiated the
request still felt embittered toward their neighbors.

Another source of continuing conflict can occur
between those who wish to devote resources toward
the future maintenance and enjoyment of the
property and those who are more interested in
preserving their individual resources. Absentee
owners are more often interested simply in keeping
their costs low, while resident owners are more
interested in the quality of life in the association.

Since rule changes and dues increases often
require a specified majority of all owners rather than
of all voting owners, absentee owners can defeat
initiatives, simply through disinterest by not voting at

all, as well as by voting against dues increases which
would increase their costs.

Such conllicts can also occur among resident
owners. People differ in the amount of money they
have available. Those who are “house poor” may not
be able to afford the special assessments necessary to
build up reserves or make improvements. Indeed,
several of the board presidents we interviewed spoke
of how high special assessments for legal fees forced
some homeowners into default and ultimately into
loss of property. Even those who can afford increases
may be disinterested because they intend to sell
shortly. As one board president wrote us, conflicts in
a small homeowners’ association between those who
desired to live there permanently and those who
wished to sell rapidly destroyed their prior friend-
ships.

The greatest barrier to effective political debate
occurs, however, not because owners and residents
are heterogeneous, but because they share similar
understandings of the meaning of private property.
The conflict here is less between individual owners
than it is between any owner and the association as a
whole. Private property ownership, particularly of
residential property, might be thought to bring
absolute control over decisions governing use and
alterations of property. In truth, this freedom is
relative in all neighborhoods. Homeowners share
property boundaries and neighborhoods with other
residents. Whether it be a loud stereo versus
uninterrupted sleep or a building expansion versusan
unrestricted view, the rights of one individual to use
and enjoy property as desired limits the rights of his
or her neighbors. This is recognized formally by laws
that place legal controls over acceptable uses of
property.

Furthermore, most homeowners expand their
definition of ownership to include the larger neigh-
borhood, and feel they have purchased the rights toa
particular kind of area. Institutionalized in the form
of zoning and other land use regulations, this can
place restrictions on individual actions. One house-
hold’s rights to a neighborhood where all buildings
look alike violates another's right to change the
appearance of the home to suit personal tastes.

Negotiations over the appropriate definition of
rights is an inherent activity in all neighborhoods.
However, in non-CID developments, especially
where there is some separation between dwellings
and a homogeneous population, the range of negotia-
tions is usually limited and the sphere of legal
controls circumscribed.

In CIDs, because property is owned in common
and the governing documents usually place exhaus-
tive restrictions on the uses of individual and
common property, negotiations over the arena of
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seeking to stay with them after some domestic
disaster.

Of course, owners unhappy with the association
have the option of moving, but this has high personal
and financial costs, especially if the owner is unable
to find a buyer at an acceptable price. Prices in the
condominium market have not appreciated at the
same rate as those of conventional housing. We
might expect the resale value in troubled associa-
tions, precisely the ones owners might be most eager
to leave, to be particularly affected.

To the extent that an owner has a choice about
moving into an association, this choice is typically
poorly informed, and there are high costs involved in
making a new choice. The mandatory homeowners’
association is thus as much an involuntary association
as any small town government.

The inadequacy of the consumer model can best
be seen by the actual behavior of residents and
owners in the association. It is a rare association that
does not have problems with violations of the
governing rules—only 7 percent report no such
problems and 25 percent report at least one violation
so intractable that they were unable to resolve the
problem. Furthermore, members of the association
often react with anger to the limitations of the
governing documents. Several of the board presi-
dents in our case studies reported that they had been
threatened with bodily harm by a resident, typically
over parking infractions. It is indicative that 44
percent of the boards in the survey had been
personally harassed, openly accused, or threatened
with a lawsuit by a member in the past year; a strong
predictor of such harassment was violations of the
governing documents. Such extensive rule violations
and expressions of anger indicate that most associa-
tions contain people who did not, in fact, want this
particular mixture of home ownership and restrictive
rules.

For these reasons, the emphasis on consumer
choice is misplaced. Some people have the financial
resources and/or knowledge to self-select for this
type of housing, but they probably constitute a
minority of all purchasers. Instead, residents and
owners often find themselves in situations that
violate their expectations.

Models of Community Associations?

Public functions that are removed to the private
sphere become intertwined with widely shared
models of the meaning of private ownership, models
that equate ownership with individual rights to decide
the use of property. Members support the restric-
tions inherent in the CID as they apply to others, but
resent the restrictions on their own activities.
Believing they have purchased a neighborhood as

well as a home, they expect to maintain individual
control over both.

For example, unauthorized changes to individual
dwellings—changes such as a skylight cut through a
commonly-owned roof or an unauthorized alteration
of a balcony—were the types of governing document
violations least amenable to resolution. Members
took the individual residence to be entirely their
own—they did not understand the notion of common
property, of which they held exclusive use but not
individual ownership. They did not see why they
could not do as they pleased. As in the case of the
individual who did not see why he should pay for
repairs to a commonly owned roof over a neighbor’s
unit when his own roof did not leak, they further
often did not understand their responsibilities for
property they did not directly use.

Owners had problems understanding the general
meaning of the association, and its proper role as a
governing body. Their most typical model was that of
a management company, which would take over
many of the onerous responsibilities of home
ownership. This was encouraged by the sales practice
of marketing associations as “carefree living.”

For example, one sales team explained that
“they” (the association) took care of things like
maintenance for the owner, but stressed that “you”
are the association and thus decide how property is to
be used.

The other typical understanding of the associa-
tion, usually held in combination with the first, is that
of a community of friends and neighbors. In this view,
dissent and disagreement are forms of unfriendly
conduct. Boards may be reluctant to enforce the
rules—a form of unfriendly behavior—but become
actively hostile when criticized, taking it as a personal
attack and a denigration of their sacrifice in serving
on the board. The idea that dissent is valuable to a
democratic government is obscured by these
privatized understandings of the association.

However, people who use these models have to
confront the reality of the homeowners’ association
in a CID, a reality that includes a board with the
responsibility for enforcing rules of use and behavior.
Members react to this tension in several typical ways.
The most common way is to not participate. The
median percentage of people serving on boards,
committees, or in some voluntary basis was 11
percent. Board size is set by the governing docu-
ments. If we look only at people who serve on
committees or in some other way, the average so
assisting the association is one-half of a percent. Only
21 percent of the associations’ boards characterized
their membership as giving them support. In 16
percent of the associations, fewer people ran for the
board in the last election than the number of seats
open.
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When members have to confront the board
directly, they have no constructive model for doing
so. They view the board in two ways, oftenat the same
time: (1) as a management company placing unfair
restrictions on them or inadequately doing the job
that the association fees supposedly purchased; and
(2) as a group of neighbors with unfair powers rather
than upholders of a public trust. Asa result, members
react with anger and sometimes overt hostility to the
board’s actions.

While the CID includes political functions, the
membership is ill-prepared to cope with them.
Cultural understandings of the rights associated with
individual property ownership and the separation of
private and political life lead to many of the
characteristic problems of the CID.

Conclusion

Residential community associations pose special
challenges to their members and residents, chal-
lenges that outstrip the capacities of many associa-
tions. Here, we have argued that a CID virtually
necessitates that residents and owners engage in a
political process, a requirement that demands viola-
tion of general cultural mores with regard to private
property.

The CID increases owners’ and residents’ de-
pendency on the financial fortunes, knowledge, and
good sense of their neighbors. Members of associa-
tions that are mismanaged or plagued by owners in
default of their assessments may find themselves
faced with unanticipated high special assessments
and/or with unsaleable units.

To function successfully, a CID requires both
managerial and governing skills. Further, all buy-
ers—buyers of moderate income in particular—need
education about their purchase and protections
against the potential hardships that are posed by this
type of ownership. Good professional management
can solve some of the problems of CIDs. However,
boards, often unaware of the issues involved, may not
know enough to recognize good management when
they see it, and are under pressure from the
membership to keep dues and management expenses
low.

Furthermore, many associations are too small to
afford professional management. We found that the
average size of associations in California was 43 units,
and that the average size of projects built in the last
several years has decreased to 32 units. Most
associations of 43 units or less are self-managed.

We have also found that professional managers
can exacerbate the problems of low participation and
commitment to the association, even as they solve
problems of maintenance and financial planning.

Voluntary organizations, such as the Community
Associations’ Institute, can play a valuable educa-

tional role. Many CID officials, however, are un-
aware of the existence of such organizations. Fur-
thermore, there is no easy way to reach these
homeowners’ associations to inform them of avail-
able resources.

In the end, dealing adequately with many of the
problems of CIDs will require resources only local
and state governments possess. Ironically, this form
of organization, which is supposed to reduce depend-
ence on local government, will function most
successfully with government support and regula-
tion.

We suggest that government has several roles to
play with regard to residential community associa-
tions: (1) it should act to ensure that consumer choice
is in fact maximized; (2) it should protect the rights of
individual owners and residents; and (3) it should
protect and enhance the political process within
CIDs and try to make the process as open and
democratic as possible.

Extensive information and education are needed
to create real consumer choice. This means require-
ments that sellers of both new and resale homes
provide prospective buyers with a clear summary
statement of the nature of the CID, and the
relationship between the individual owner and the
homeowners’ association. Prospective buyers and
renters also need readable summaries of association
rules and residents’ rights and responsibilities.
Buyers also need regular information on the financial
and physical condition of the association. The reserve
study requirement in California has proven itself a
particularly valuable tool, both for informing the
membership and for teaching basic management
skills to volunteer boards. Such regulations serve the
dual function of ensuring adequate information and
requiring the basics of good management practices.

Informed consumers do not exist without in-
formed boards. The board of directors is the main
source of information for new owners and residents.
State registries of CIDs are essential to enable both
private and public organizations to reach boards with
information. As we have mentioned many, CIDs are
not connected to existing profcssional nctworks.

We have argued extensively that an individualis-
tic consumer modcl cannot prepare people ade-
quately to govern a CID. Similarly, the protection of
individual rights and enhancement of the democratic
process are closely related. Until recently, the
primary concern of state law governing CIDs has
been protection of individual owners from majority
rule, with requircments for super-majorities to raise
assessments or change association rules. More
recently, California law has recognized that allowing
a recalcitrant minority to block board decisions may
in fact violate important rights of other individual
owners and lead to physical deterioration.
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Ultimately, each owner should have the same
protections as any American citizen: the right to fair
and open procedures and the right to try to persuade
one’s fellow citizens. Regulations which ensure
adequate consumer information also help create
informed citizens, capable of participating in govern-
ing their association.

Government support is urgently needed to
ensure open meetings, full access to records, and fair
and free elections in private governments. Cases of
electoral fraud or manipulation are relatively rare,
but they do occur, and they strike to the heart of
owners’ recourse against improper or ill-advised
actions by the governing board. We believe that some
mechanism, such as a petition by 10 percent of the
owners, should be able to bring a state observer to
oversee elections, or rerun elections in which there is
evidence of manipulation.

In addition, the role of the governing board as
both prosecutor and judge is a troubling one, which
calls for the creation and use of trained third-party
arbitrators who are familiar with CIDs.

The exclusion of renters from a role in the
government of the CID, combined with the member-
ship of absentee owners, is in violation of long-
standing traditions of local democracy. We suggest a
split vote, one each for residents and owners, with
resident owners thus having two votes. This solution
recognizes the extent to which CIDs combine
functions of local government and property manage-
ment.

We argue that this private government needs
public assistance, but we make a more radical
argument as well. We suggest that the CID is a
troubled and overused form of government. As
entry-level housing in many areas becomes increas-
ingly restricted to CIDs, government needs to
encourage alternatives, such as creative use of small
lots and use of public roads and parks to make
entry-level housing without common property possi-
ble in areas of high land costs.

Further, there is no reason why property
management must also be accompanied by such
detailed control over people's behavior and property.
If CIDs are to be controlled entirely by owners, then
let them have the functions of property managers,
and cease to act as combinations of police and
planning departments. At present, we have people
who think they are only property managers being
forced to act as political officials, without either the
powers or legitimacy of such officials.

For this reason, we suggest that many CIDs be
gradually phased out, or their responsibilities be
reduced. to make them increasingly flexible. After
this is done, the membership can adapt the rules
more easily to thcir current circumstances. In
particular, we suggest efforts to reduce the internal
rules. Reducing the domain of collective control will
result in reduction of the domain of political
decisionmaking within the association. In that way,
the private model of individual consumer choice will
come closer to reality, and more of the political
process will be returned to the realm of local
government, where we firmly believe it belongs.
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