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 The primary question in this dissertation concerns the relationship between 

transitional justice policies and democratic consolidation. It is often assumed that 

transitional justice will have a positive impact on consolidation, but this is rarely 

examined or empirically tested.  The goals of this dissertation are twofold, to contribute 

to the empirical investigation of transitional justice effects and to refine our 
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understanding of how these effects happen. Accordingly, among the aspects of 

transitional justice policies investigated here are initial policy choice and intensity, as 

well as variation in the policies’ procedural characteristics.  

Using evidence from criminal prosecution and political screening policies in post-

communist Germany and Poland, this dissertation first argues that a wide range of 

transitional justice policies is compatible with democratic consolidation. Second, in 

developing a framework for how to study the effects of transitional justice policies it 

assesses the roles of intensity versus procedural variables (including the criteria for 

evaluation and institutional capacity). Their effects are disaggregated into three 

categories: membership, educational, and symbolic. Evidence from Germany and Poland 

shows that variations in these three categories of effects were more the result of 

procedural factors than of the intensity of transitional justice.  

 More specifically, high intensity of criminal trials and screening is necessary but 

not sufficient to produce extensive punishments and/or dismissals. Variations in intensity 

establish the range of potential exclusions, but the actual magnitude and distribution of 

membership effects is determined by the criteria used for evaluating subjects and the 

capacity of implementing institutions. Moreover, criteria and institutional capacity 

consistent with democratic rule of law norms are likely to reduce the magnitude of 

exclusions. Intensity is not strongly related to educational effects, in particular the release 

of new information about the past regime, which are shaped instead by procedural 

factors. Intensity is one of several possible influences on symbolic effects of transitional 

justice policies, but only in combination with procedural variables, particularly criteria 

for evaluation and institutional capacity. In short, transitional justice policies have 
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multifaceted and indirect effects that, within broad limits set by intensity, are likely to be 

determined by variations in the process of implementation.  



  

1 

 

Introduction 

 

 Regime change in a liberalizing direction often leads to new demands for justice, 

however that idea may be conceived, and new opportunities to pursue justice. New 

demands can emerge in popular and political discourse because its advocates increase 

their power, information about previous injustices becomes available, and pursuing new 

justice goals becomes more practical. Liberalizing regime change means that the 

opportunity structure for pursuing justice opens up as officials lose their veneer of 

isolation and impunity, state institutions become more responsive to popular interests, 

and discussion and collective mobilization advocating justice becomes more open.  

 As a regime changes, however, its laws, norms, conventional practices, and 

perhaps even its institutions are unstable. This complicates the pursuit of justice 

compared to stable conditions of laws and state institutions. Unstable conditions require 

that some fundamental questions be addressed either before or concurrent with the pursuit 

of justice: What kinds of justice should be sought (i.e. criminal, political, restorative, 

truth)? By what means should it be pursued (i.e. trials, purges or screening, rehabilitation, 

truth commissions)? What groups or individuals should be the subjects of such pursuits 

(i.e. former leaders, lower level officials, party members, secret police collaborators)? 

Underlying all of these are broader questions of what justice should mean and what 

aspects of justice should or must be sought as part of the regime transition.  

 The answers to these questions constitute the set of policies for dealing with an 

authoritarian past, or what has become known as transitional justice. Transitional justice 

policies have a long history but have become more common after the Second World War 
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and especially the Cold War. Some well-known policies such as the Nuremberg 

Tribunals in Germany and South Africa’s Truth and Reconciliation Commission have 

come to be thought of as models, but there are no automatic or simple answers to the 

essential questions. Among post-communist democracies, for example, there have been 

some common themes but also considerable variation in answers. Often decisions about 

the relevant crimes of the previous regime, what policies should address them, and how 

these should be carried out are concretely resolved only as the policies are being 

implemented.  

As the frequency and variety of transitional justice policies has increased, 

normative debates have developed regarding the likely effects of pursuing or not pursuing 

the policies, many of which have concentrated on the effects on democratic success. A 

common debate is about policy “intensity,” between those who argue that more 

widespread, strict, or comprehensive transitional justice will contribute to democratic 

success, and those who argue that those features may inhibit democratization.  

How transitional justice policies influence transitions and democratization, 

however, is not well understood. There are unresolved basic questions about the 

meanings of key concepts and goals such as justice, reconciliation, and democratic 

consolidation. Past “injustices” are also not necessarily self-evident to policy makers, 

even with an international discourse on human rights to draw upon. Too often general 

relationships between transitional justice and its goals are assumed, without examination 

of exactly how the policies are supposed to bring about these effects, how to account for 

empirical outcomes that differ from expected ones, or how to incorporate the reality that 

such policies nearly always change over time. The first goal of this dissertation is to test 
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some commonly posited hypotheses, and the second is to contribute to theory by 

generating narrow hypotheses about how variations in transitional justice policies can 

affect the democratization process. 

  Driving this project is the general question of the relationship between 

transitional justice policies and democratic consolidation. Under this umbrella the first 

concrete research question is whether there is such a relationship, and whether it is 

positive or negative. In order to make the project more tractable I focus on retributive 

transitional justice policies and three narrow dimensions of democratic consolidation that 

better facilitate analysis of direct effects. The second concrete research question is how 

variations in transitional justice policies can influence the consolidation process. Here I 

focus on two possibly influential aspects of transitional justice policies: their intensity 

and their process or mode of implementation.  

 Using evidence from criminal prosecution and political screening policies in post-

communist Germany (the former GDR) and Poland, I first argue that a wide range of 

transitional justice policies is compatible with democratic consolidation. Second, in 

developing a framework for how to study the effects of transitional justice policies I 

assess the roles of their intensity versus procedural variables (including the key variables 

of criteria for evaluation and capacity of implementing institutions). I also disaggregate 

their effects into three categories: membership (exclusion and inclusion), educational, and 

symbolic effects. Evidence from Germany and Poland shows that variations in these three 

categories of effects are caused more by procedural factors than by the intensity of 

transitional justice.  
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 More specifically, high intensity of criminal trials and screening is necessary but 

not sufficient to produce extensive exclusions (punishments, dismissals, etc.). Variations 

in intensity establish the range of potential exclusions, but the actual magnitude and 

distribution of exclusions is determined by the criteria used for evaluating subjects and 

the capacity of implementing institutions. Moreover, criteria and institutional capacity 

consistent with democratic consolidation tend to reduce actual exclusions. Intensity is not 

strongly related to educational effects, which are shaped instead by procedural factors. 

Intensity is one of several possible influences on symbolic effects of transitional justice, 

but only in combination with procedural variables, particularly criteria for evaluation and 

institutional capacity.  

 Chapter 1 provides a framework for studying transitional justice and democratic 

consolidation. With a brief review of the literature it first discusses in more detail the key 

questions and main answers offered so far. It defines transitional justice and explains why 

these policies are often presumed to be related to democratic consolidation, through 

furthering membership (i.e. exclusion), educational, and symbolic effects. Instead of 

defining democratic consolidation it distills from the literature three dimensions of 

consolidation – political society, state institutions, and the rule of law – that are important 

components of democratic consolidation and lend themselves to measuring proximate 

effects of transitional justice on the ongoing process of consolidation. The chapter then 

lays out the main hypotheses to be tested and explored, explains the case selection, and 

discusses the independent variables related to implementation.  

 Chapters 2 and 3 investigate criminal trials of former communist officials in 

Germany and Poland. The two cases differ greatly in intensity of prosecution, but also in 
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the initial consensus on transitional justice, criteria used by courts, and capacity of 

judicial institutions. While greater intensity in Germany did allow for more conviction 

and punishment, variations in institutional capacity and criteria used for judging criminals 

not only reduced the actual number of exclusions, but also shifted the distribution of 

punishments in different directions in the two countries. Evidence from prosecutions also 

shows that these criteria helped constitute educational and symbolic impacts that could 

vary independently of intensity. 

 Chapters 4 and 5 turn to parliamentary and public sector screening and show that 

a wide range of policies was compatible with the three dimensions of consolidation in the 

regions of the former East Germany. There were seven German cases of screening since 

the FRG, unified Berlin, and the five Länder of the former GDR all carried out screening 

with some autonomy. Chapter 5 discusses the institutional framework for German 

screening found in the German Unification Treaty and the Stasi Files Law, as well as 

screening of MPs carried out by each Land parliament and in the Bundestag. Chapter 6 

discusses public sector screening, which involved many more people and varied much 

more than parliamentary screening. These cases are a good test of the relative influence 

of intensity and procedural factors, since intensity was almost constant across Länder, 

while effects often varied according to criteria and institutional capacity.  

 Chapters 6 and 7 analyze screening (“lustration”) in Poland. There were two cases 

here, divided by time rather than territory. Poland’s first lustration attempt in 1992 

(Chapter 6) was the closest of any of the cases to posing a threat to democratization, 

although its effects were ultimately managed by normal democratic procedures and 

judicial review. Along with its low intensity, this policy lacked the clear criteria and 
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institutional capacity found in Germany. While it is difficult to separate intensity from 

procedural causes in this case, intensity alone does not appear to account for its effects. 

Poland revisited lustration in 1998 (Chapter 7), in a longer lasting policy with more 

similarities to German screening. The magnitude and especially the distribution of 

exclusions from this policy were directly influenced by its criteria for judgment, which 

differed from any of the other cases, focusing on present day transparency instead of past 

behavior. While the moderate intensity of this lustration policy limited its membership 

effects, actual exposures, exclusions, and educational effects corresponded closely to the 

policy’s criteria.  

 Chapter 8 presents comparisons among the cases and conclusions. First it 

summarizes patterns of variation across cases for each of the main variables. Then it 

discusses the general role of intensity as opposed to procedural variables in determining 

effects. As is the case within most of the individual cases, variations in intensity 

determine the potential membership effects of transitional justice policies, but have less 

influence on educational and symbolic effects. The mode or process of transitional 

justice, particularly criteria for evaluation and institutional capacity, determines the actual 

magnitude and distribution of membership effects, and shapes educational and symbolic 

effects as well. Next the chapter relates the discussions of effects in the case chapters 

back to democratic consolidation. Comparative evidence shows that a wide range of 

policies is compatible with the three dimensions of consolidation, identifies some 

variations of policies that could have inhibited consolidation under different 

circumstances, and suggests that transitional justice is likely to have a constitutive effect 

on the characteristics of an emerging democracy. Finally the chapter discusses 
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implications of this dissertation for policy makers, advocates, and other analysts, and 

makes recommendations for future research.  
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Chapter 1: Theories, Models, and Arguments about Transitional Justice 
 

 This chapter provides a theoretical framework for the study of transitional justice 

and democratic consolidation. It first identifies key questions and discusses their 

importance and answers offered by the existing literature. It then defines transitional 

justice and democratic consolidation, focusing on understanding and operationalizing 

them for this dissertation. Finally the chapter presents the research design, laying out the 

main propositions to be tested and mechanisms to be explored, operationalizing the 

variables, and explaining the case selection.  

1.1 The Question 

 While its topic is transitional justice, this dissertation takes a different approach 

from most of the literature in this rapidly growing field. Instead of investigating the 

causes of transitional justice policies it focuses on the effects of transitional justice on 

democratic consolidation. There has been a great deal of normative discussion of this 

relationship but not yet very much empirical research. The goal of this project is to test 

some common assumptions about the effects of transitional justice by asking empirical 

questions about what happens when such policies are pursued, and investigating the 

mechanisms by which they may influence the process of consolidation. 

 This question is an important one. Democratic consolidation, while it is difficult 

to pin down conceptually, is one of the primary goals of countries making a transition 

away from authoritarianism. Transitional justice is something not all countries in 

transition undertake, but in recent decades it has become something they all must 

consider, whether due to domestic demand or external pressures. Of the many possible 

reasons for pursuing transitional justice, the promise of a faster, smoother, or more 
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successful achievement of consolidated democracy is a powerful one. It is important to 

know whether there is such a relationship, and if so what its characteristics are.  

 Jon Elster writes, “By the beginning of the twenty-first century, one of the first 

questions that comes to mind when an autocratic regime falls is indeed how to hold the 

leadership to account and to block its influence in the future. Another, of course, is how 

to build a new and better regime” (Elster, 2004; Staar). As transitional justice has 

emerged as a widespread policy option and academic field of study many have been 

interested in the relationship of these two questions and asserted that it is a strong one. 

Astute observers of transitional justice have claimed, “All recognize that the problem of 

‘what to do about the past’ is a major and intrinsic part of such transitions. Indeed, it can 

make or break them” (Garton Ash in Hayner, 2001, p. xi). Huntington agrees that the 

problem is important but from a pragmatic position that, especially in post-communist 

cases, “truth as well as justice was a threat to democracy” (Huntington, 1991, p. 231). 

More broadly O’Donnell & Schmitter observe, “It is difficult to imagine how a society 

can return to some degree of functioning which would provide social and ideological 

support for political democracy without somehow coming to terms with the most painful 

elements of its own past” (O'Donnell & Schmitter, 1986, p. 30). Borneman is more 

specific in arguing, “For all those who seek democratic legitimacy, only with the 

purification [of retributive justice] can the ‘rule of law’ be successfully invoked” 

(Borneman, 1997, p. viii).  

 These claims about the importance of transitional justice contain assertions about 

causes and effects: confronting the past can cause a transition to succeed or fail; seeking 

truth or justice can threaten a new democracy; coming to terms with a painful past can 
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provide social and ideological support for democracy; retributive justice helps to 

establish the rule of law. However, too often these overarching causal claims are left 

untested or insufficiently studied (Hayner, 2001, p. 6; McAdams, 2001a; Murgio, 1997; 

Stinchcombe, 1995). This dissertation attempts to test some of these causal claims in 

empirical terms. 

1.2 Answers 

 Several different approaches to assessing the relationship of transitional justice 

and democratic consolidation are usefully incorporated into this study. A realist or 

pragmatic perspective (well represented in Huntington’s The Third Wave) argues that 

transitional justice policies are determined by the mode of transition and resulting balance 

of power between new forces who are interested in transitional justice and old forces 

opposed to it. Transitional justice harms authoritarian officials, so these actors will strive 

to impose serious political costs on democratizers unless they are too weak to do so. Too 

much transitional justice is therefore dangerous (Huntington, 1991, pp. 211-231). This 

approach has been incorporated in analysis of post-communist Europe (Welsh, 1996), but 

has also been supplemented by historical and geographical comparisons. More fine-

grained investigation demonstrates a wider spectrum of transitional justice interests 

within the categories of former-authoritarians and democratizers, depending on their 

complicity in the previous regime and degree of active opposition (Elster, 1998 esp. 242; 

2004). Actors may have an interest in truth, justice, or retribution, but also in shaping the 

way in which these goals are pursued. 

 Building from these insights, an institutional perspective suggests that the pursuit 

of these transitional justice interests may be constrained and shaped by the institutional 
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rules and opportunity structures. For instance constitutional rights, party systems, and 

judicial systems may help to shift or even transform retributive goals, affecting their 

speed or the substantive targets of injustice at which they aim. Similarly, whether 

investigations or evaluations are delegated to lower level or local institutions with some 

autonomy may affect the relationship of these agencies to their principals in government. 

An example from this dissertation is that criminal trials of former GDR officials in 

unified Germany were shaped by the pre-existing German judicial system, with its own 

hierarchical structure, constitutional norms, and jurisprudence on dealing with past 

injustices. The former GDR did not have to – and was not able to – develop its own 

judiciary or create new rules for transitional justice trials. Different structures of 

transitional justice may therefore have an independent effect on outcomes. 

 Finally, several constructivist insights from the study of trials and the rule of law 

are important for the conceptualization of transitional justice used here. Machiavelli’s 

analysis of the utility of public retribution in founding a new regime or establishing new 

principles is well known (Machiavelli, 1994, pp. 21-27, 107-110). Walzer elaborates on 

this point when he compares “killing the king” to “killing the monarchy.” He argues, 

“Public regicide is an absolutely decisive way of breaking with the myths of the old 

regime, and it is for this very reason, the founding act of the new” (Walzer, 1992, p. 5). In 

a more recent analysis of transitional justice focused on the rule of law Teitel argues, 

“The conception of justice in periods of political change is extraordinary and 

constructivist: It is alternately constituted by, and constitutive of, the transition… What is 

deemed just is contingent and informed by prior injustice. Reponses to repressive rule 

inform the meaning of adherence to the rule of law” (Teitel, 2000, p. 6). This 
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understanding of justice as part of the founding of a new regime, but in an open-ended 

and constitutive way, informs all the following analysis and argument.  

 Returning to the overarching question – What is the relationship between 

transitional justice and democratic consolidation? – three basic answers are possible. The 

relationship may be positive, negative, or none. However, none of those three answers is 

satisfactory in itself because in order to make sense of them we need to define and 

subdivide both transitional justice and democratic consolidation. If we consider what 

characteristics of transitional justice policies may affect consolidation, two alternatives 

are their intensity (i.e. range of people covered and harshness of retribution) and the 

mode of implementation (i.e. timing, criteria for evaluations or judgment, institutional 

capacity, centralization or decentralization). Similarly, instead of discussing democratic 

consolidation in general we can identify three dimensions of consolidation: political 

society, state institutions, and the rule of law (Linz & Stepan, 1996, pp. 7-15).
1
 This 

dissertation suggests that the null hypothesis can be rejected because variations in 

transitional justice do seem to affect some aspects of consolidation. Contrary to common 

assumptions, however, the most important determinant of these effects is not the intensity 

of transitional justice, but characteristics of its process or mode – how it is implemented. 

 I will argue that a wide range of transitional justice policies, including criminal 

trials and administrative or political screening, is compatible with democratic 

consolidation. Variations in transitional justice can affect the prospects of democratic 

consolidation, contrary to the null hypothesis, and these variations can help us determine 

                                                 
1
 These three are not the only dimensions of consolidation – Linz and Stepan also discuss economic society 

and civil society – but they are the dimensions this dissertation will focus on. 
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the limits of compatibility. Whether and how a particular set of transitional justice 

policies contributes to democratic consolidation, however, depends more on how it is 

carried out than on its intensity. In transitional justice it is quite possible to do a lot 

without getting a lot done. This can be demonstrated by recognizing the potentially 

foundational role of transitional justice in transitions, and that a single policy can have 

multiple kinds of outcomes, ranging from exclusion (prison sentences and job 

dismissals), to education (information about the past and lessons for the future), to 

symbolic outcomes (continuity or break with the previous regime and demonstrations of 

political will and competence). Complete definitions of these kinds of outcomes are 

found later in the chapter. 

 The rest of this chapter covers the key concepts of transitional justice and 

democratic consolidation, and then presents the research design and methodology. 

1.3 Transitional Justice 

  Transitional justice policies are state policies intended to rectify or ameliorate the 

effects of injustices occurring under and linked to the previous regime. A wide variety of 

policies has been enacted for these purposes: criminal trials, administrative purges or 

screening, truth commissions, compensation, rehabilitation, property restitution, and 

amnesties. (Screening or “lustration,” common in Eastern Europe, involves checking 

public sector employees or politicians for disqualifying pasts, such as secret collaboration 

with security services. People found to be “tainted” are then publicly exposed, dismissed, 

and/or banned from office.) Some policies such as truth commissions and screening are 

not about “justice” in its usual retributive understanding, but it has become common 

practice to refer to the entire range of policies as transitional justice. (Transitional justice 
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literatures have also developed on non-retributive forms such as restorative, procedural, 

historical, or distributive justice (Berg & Schäfer, 2009; J. L. Gibson, 2004; Huyse, 1995, 

1998; Rotberg & Thompson, 2000; Teitel, 2000).)  This dissertation focuses on the two 

kinds of transitional justice common to post-communist states that have retributive 

characteristics: criminal justice and public sector screening/lustration.
2
 

 The “transitional” part of the label can be misleading, since such policies do not 

necessarily only take place during regime transitions, and even if initiated early in a 

transition they can often continue or be restarted well after the end of this period. There 

can also be a teleological implication that the policies necessarily lead a particular justice 

outcome and that a transition leads to democracy, but this is of course not always the 

case. Instead of restricting the relevant range of policies to those that successfully achieve 

some conception of justice, or limiting the time frame of the study to a strictly defined 

transitional period, I take an inclusive view of transitional justice policies constrained 

only by the type and purpose of the policy, as indicated by the definition above.
3
 What 

links transitional justice policies as a category is their connection to a regime change and 

their focus on crimes or wrongdoings and legacies of that previous regime.
4
 

                                                 
2
 Property restitution, reparations, rehabilitations, and historical investigations have also occurred 

throughout the region, but will not be addressed here.  
3
 While not all studies are explicit in it, this approach is common in the transitional justice literature. For 

example, the German “Auschwitz trials” of the 1960s, Pinochet’s indictment in Chile in 2000, and trials of 

Khmer Rouge officials in Cambodia in the 2000s are all often discussed under the rubric of transitional 

justice, even though they all happened more than a decade after regime transitions.  
4
 Most work on transitional justice (including this dissertation) concentrates on new democracies, but there 

is no good reason, I believe, to exclude new authoritarian regimes. The institutional and normative context 

is likely to be quite different, but sufficiently general frameworks for studying transitional justice should be 

applicable to incoming communist, military, or theocratic regimes as well as democracies. 
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 There is a large and growing literature on the origins and design of transitional 

justice policies, usually between World War II and the present.
5
 It identifies four 

interrelated decisions that must be made in order for the policies to be enacted. First, 

some set of actors must decide to pursue transitional justice. The definition provided 

above restricts these to state actors, whether elected officials, prosecutors, bureaucratic 

administrators, or offices created entirely for this purpose. The confrontation of past 

injustice can be delegated to international organizations, private actors, or NGOs, but the 

focus here is state policies, which can of course be divided or waver between different 

policies. Second, relevant crimes and wrongdoing must be identified and defined, which 

involves creating criteria for judging. In post-communist Europe this wrongdoing ranges 

from human rights violations, to more conventional crimes like killing, violence, 

violations of property rights, to secret collaboration with agents of the Communist Party 

regime. In some cases these wrongdoings could involve membership in certain 

organizations or parties (such as the Nazi SS or Iraqi Baath Party), but proposals for 

“decommunization” have not been successful in Eastern Europe. Third, related to 

identifying wrongdoing, policies must identify the group or subset of wrongdoers to be 

targeted. In theory this could be everyone implicated in the previous regimes activities, as 

was the case briefly in the American policy of “denazification” after World War II. 

Contemporary transitional justice often focuses on violators of human rights, since this 

reduces some of the complexity of steps 1 and 2 above. In Germany and Poland three 

groups have generally been targeted. Criminal trials have targeted the highest former 

                                                 
5
 Overviews of transitional justice include: (Elster, 2004; González Enríquez, Brito, & Aguilar Fernández, 

2001; Herz, 1982; Kritz, 1995b; McAdams, 1997; Roht-Arriaza & Mariezcurrena, 2006).  
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leaders on one hand and direct perpetrators of violent crimes (such as police, border 

guards, and militias) on the other, while screening policies have targeted secret 

collaboration with security services, whether by former regime officials or not (Williams, 

Szczerbiak, & Fowler, 2003). The fourth decision involves the choice and design of 

policies to be implemented. This is related to the groups being targeted and the kinds of 

wrongdoing identified, with criminal trials usually chosen to deal with perpetrators of 

serious crimes or human rights violations, for example. Most of this dissertation concerns 

the implementation of these policies, with attention to all four of these decisions.  

 How should the independent variable, transitional justice, be conceptualized and 

studied? As suggested above, it is understood here to be both a response to past injustice 

and part of the process of founding a new regime.
6
 Many things that new regimes can do 

are foundational acts, such as writing constitutions and outlining fundamental rights, 

defining citizenship and participation rules, disseminating and influencing social norms, 

and creating institutions to ensure the stability and credibility of these acts. Transitional 

justice policies are likely to play a role in these foundational acts because they directly 

involve interpreting and judging the previous regime, offering alternative ideologies and 

procedures for the future, and the manifestation of these two things in concrete, often 

highly visible and dramatic policies.
7
 Transitional justice necessarily means identifying 

legacies of the previous regime and establishing alternative norms or rules for the new 

                                                 
6
 This is not an exhaustive list of goals and effects, but these are its two fundamental features. 

7
 Teitel (Teitel, 2000, pp. 17, 25) argues that the transitional rule of law is “transformative” and “defined in 

constructive relation to past politics.” Borneman’s central argument is that retributive justice can establish 

the state as a moral authority capable of settling accounts and “defining the future parameters along which 

the legitimate state not only has moral obligations but can itself claim to be a moral authority” (Borneman, 

1997, pp. 23-25). These are examples of what I mean by foundational acts.  
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regime. The motivations for doing so can include reason, self-interest, and passions, all of 

which help to shape the policy criteria, choices, and design (Elster, 1998; Tucker, 1999).  

 If transitional justice can be part of regime foundation we need to examine 

outcomes other than the primary, direct outcomes of each policy. Criminal trials of 

former leaders may result in the punishment of those leaders, for instance. They also may 

produce other outcomes only indirectly related to the primary one, such as symbolic 

repudiation of the previous regime, inculcating respect for the rule of law, or deterring 

future crimes. Trials do not always proceed as planned, however, so effects may also be 

negative (not deterring, not punishing, inculcating disrespect for the rule of law) or 

mixed, for example if a leader is punished via a show trial, or acquitted after a studiously 

correct trial procedure. Figure 1.1 presents two ideal types of transitional justice policies 

with their primary outcomes below, and several potential peripheral outcomes indicated 

by arrows. Policies and outcomes (divided into individual and collective targets, and 

retrospective and prospective orientations) show the variety of potential outcomes of 

single policies, and the proximity of some outcomes of different policies. Given the 

variety of motivations and actors involved in designing policies, it is not always the case 

that the most direct outcome is also the policy’s primary goal.  
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Figure 1.1: Primary and Peripheral Effects of TJ Policies  

 

 The most direct outcomes of criminal trials and public sector screening policies 

are imprisonment or dismissal from office – exclusions from part of the public sphere. 

But trials may also serve to symbolically distance the present regime from the previous 

one, not just by punishing some old leaders, but by doing so in a way that reveals new 

information about the past and demonstrates a commitment to new rules. This example 

distinguishes three kinds of effects – membership, educational, and symbolic – that will 

be used throughout the following chapters to identify and clarify the relationship to 

democratic consolidation. All three are plausible and also posited as important effects in 

the transitional justice literature. 

 Transitional justice can cause membership effects by excluding or including 

people in the new regime. The most direct means of exclusion is incarceration (none of 

the East European states has used capital punishment since Romania’s abrupt trials of late 
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1990), but trials and convictions with suspended sentences can also affect people’s 

reputation or stigmatize them.
8
 Screening and lustration policies can also exclude, but 

partially (only from some employment) and temporarily (either from a single job or a 

category of jobs for a longer period of time). Transitional justice policies can also include 

or define an in-group through blanket rules (such as amnesties or “thick lines”) or by 

establishing the conditions for full participation and membership. Rehabilitation and 

property restitution more actively re-include by restoring lost official status or wealth.  

 Analysts of transitional justice often discuss the potential utility of shaping 

membership in the new regime. Linz describes the period of regime consolidation as 

“largely a struggle for the allegiance of those relatively uncommitted sectors of the 

population,” which may involve both “defining the disloyal opposition” that must be 

excluded at least temporarily, and also readiness to incorporate those semi-loyal to the 

regime (Linz in Kritz, 1995b, pp. 127-128). Applied to the bureaucracy this can be 

understood by applying principal-agent theory. A newly democratic government 

(principals) may suspect that the bureaucracy (agents) will use make use its interests, 

expertise, and bureaucratic culture to avoid accountability or even undermine policy (G. 

Miller, 2005 esp. chs 5-6; Wilson, 1989). Tucker, focusing on post-communist 

transitions, argues that the legacy of Communist rule is a class of people fundamentally 

                                                 
8
 There are many ways to carry out exclusions and the procedures of doing so may matter as much as the 

exclusion itself. Braithwaite (1989) analyzes the reintegrative effect of some forms of punishment and 

shaming, distinguishing those that lead to lasting stigma from those that allow for future inclusion into a 

community. Borneman (1997) argues that punishment can also have an integrative effect, but on the 

community at large rather than the punished person. The key difference here is punishment that centralizes 

the responsibility for punishment vs. punishment that scapegoats and externalizes.  
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unsuited to and dangerous for democracy – essentially the nomenklatura.
9
 In this view 

large-scale exclusion, beyond the capacity of criminal trials, is the most significant 

outcome of transitional justice (Tucker, 1999). In fact, transitional justice often represents 

a negotiation of options within political, legal, and normative constraints, resulting in a 

combination of strategies. In post-communist cases the result was often very selective 

exclusion combined with broad and sometimes conditional inclusion – not just inclusion 

in the sense of not being punished or dismissed, but in the positive sense of being 

investigated and “cleared.” 

 Educational effects can occur in at least three ways. Transitional justice policies 

can produce public information about the previous regime, disseminate general lessons 

about democratic or rule of law principles, and provide specific lessons to particular 

groups or sectors concerning new professional rules and norms. For example, the German 

Bundestag’s official historical investigation (Enquette Kommission) produced 17 

volumes of documentation and analysis of the GDR, and some trials of GDR leaders 

included extraordinarily detailed historical narratives in their verdicts, suggesting to some 

that education was the primary goal of trials (Quint, 1997, p. 215). In addition, by 

allowing individual access to Stasi files Germany essentially reversed the former 

regime’s information policy, allowing individuals to deal with it however they chose 

(Gauck in Quint, 1997, p. 230). Criminal trials in particular can educate through 

demonstrative judgments and procedures. In convicting former politburo members for 

inaction that allowed border shootings (see Chapter 2), German courts demonstrated new 

                                                 
9
 In Tucker’s language they are a “class of people that survive by stealing anything that can be moved and 

corrupting any being with a soul.” By avoiding exclusion, he argues, they have distorted democratic 

development (Tucker, 1999, p. 98).  
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general norms of individual accountability to be applied across the public sector. In 

convicting but not punishing border guards for these shootings, courts reinforced this 

lesson about the hierarchy of responsibility, but also set new specific standards for the 

legitimate use of force by police. Transitional justice policies can educate about rejected 

norms and procedures of the previous regime, as well as new norms and requirements of 

the current regime. The subsequent discussion focuses on the production of information 

or lessons, rather than learning or absorption of these lessons by recipients, which would 

require a different research project to measure. 

 There is some overlap between the categories of educational and symbolic effects, 

and some policies such as high-profile trials can produce several kinds of effects 

simultaneously. Symbolic effects, however, are less about information transfer than about 

status and capabilities. Transitional justice can symbolize continuity or discontinuity with 

the previous regime, political will to “deal with” the past in some way, and state capacity 

to do so. Resolutions on the illegitimate status of the old regime, “thick line” policies, and 

sweeping acceptance or rejection of authoritarian personnel all help to establish official 

discontinuity or continuity with the past. This has the potential to create a new sense of 

community but also stigmatize or crystallize otherwise unarticulated beliefs about the 

new system (Linz in Kritz, 1995b, p. 129). Many transitional justice policies incorporate 

a mixture of the two attitudes toward the past, represented by partial or conditional 

continuity. Demonstrations of political will and state capacity are related but distinct 

symbolic effects. By acting decisively or demonstrating a commitment to confronting (or 

not confronting) past injustices a government can claim responsiveness to public or group 

demands, independent of what the policy decisions are. By carrying out any transitional 
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justice policy states can also demonstrate technical expertise, authority over 

bureaucracies, freedom from interference from former authoritarian influences, and 

perhaps even the fairness and trustworthiness of state institutions.  

 These three effects of transitional justice policies can occur regardless of the 

particular policies chosen and whether they are intended or not. Membership, 

educational, and symbolic effects should not be understood as policy goals (although 

some of them can be), rather as the outcomes of the implementation of transitional 

justice.  

 These effects are influenced by decisions previously discussed, about injustices of 

the old regime (and more generally its status as legitimate or not), about who is culpable 

for them, and about what the available remedies are. Once policies are chosen and 

initiated, the design and implementation of these policies helps to shape these three 

effects in ways that are often different from the original policy goals or intentions.
10

 

Exclusions don’t happen until the policy is carried through, public information depends 

on what archives are available and what witnesses say, and a policy initiated with great 

confidence may easily become a demonstration of political division and state 

incompetence. This is to say that transitional justice rarely goes as planned, and how it 

goes depends, I will argue, largely on how the policies are implemented.  

1.4 Democratic Consolidation 

 Democratic consolidation is the dependent variable of this dissertation’s basic 

question, presented above. Unfortunately is it a very difficult concept to pin down, and 

                                                 
10

 An example that is nearly universal in transitional justice is that criminal prosecution of former officials 

tends to produce a meager level of conviction and punishment, because of the burdensome requirements of 

fair trials and the difficulty of proving criminal violations.  
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even when there is general agreement on some features of consolidation it is hard to 

demonstrate in any particular state. It can only be unambiguously measured in its absence 

– when democracy breaks down. Because consolidation is such a broad concept it is 

difficult to show connections between it and transitional justice policies, beyond a 

general correlation.
11

 One way to approach such a correlation is to use common 

democracy scores such as Polity IV or Freedom in the World (FIW).
12

 Figure 1.2 simply 

presents averaged democracy scores of almost all post-communist states in 1991 and 

2001.
13

 Less important than each of the 26 state’s scores is the overall picture – there is a 

wide range of democratic success and failure among post-communist states, as well as 

positive and negative movement over this ten year period. States with consistently high 

scores for ten years could be considered consolidated. Figure 1.3 presents the same 

democracy scores for only those post-communist states that have implemented some TJ. 

Post-communist states that enacted TJ had very high and increasing democracy scores, 

but not all states with high scores implemented TJ (Slovenia was the only state with such 

a high score that did not). This figure leaves out important information such as the 

timing, type, and extent of TJ, and says nothing about cause and effect. However, it 

confirms in this smaller sample what several other large-N studies have found, that there 

is a broad correlation between TJ policies and democratic success, and TJ is often 

associated with rising scores (Letki, 2002; Olson et al., 2010). The goal of this 

                                                 
11

 Some studies have focused on general correlations of the presence of TJ and democracy scores (Olson, 

Payne, & Reiter, 2010). Without differentiation of policies and more reliable data, however, their findings 

are only suggestive. 
12

 Polity IV data and explanations are found at: http://www.systemicpeace.org/polity/polity4.htm. Freedom 

in the World data and explanations are found at: http://www.freedomhouse.org/.  
13

 Scores from Polity IV and FIW were converted to a 1-100 point scale and then averaged. Not all states 

start in 1991: the 1991 score for Czechoslovakia is used for the Czech Republic; Slovakia’s early score is 

from 1993; Macedonia and Russia begin in 1992.  
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dissertation is to disaggregate both TJ and democratic success to identify possible causal 

relationships.  

 

Figure 1.2: Post-Communist Democracy Scores 
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Figure 1.3: Democracy Scores – States with TJ 

For these reasons I bypass the question of how to finally define and operationalize 

democratic consolidation. Instead, from the literature on consolidation I identify several 

dimensions of consolidation: political society, the rule of law/constitutionalism, and the 

state apparatus (Linz & Stepan, 1996, pp. 7-15). Focusing on these it becomes possible to 

highlight more proximate links to transitional justice trials and screening, in those cases 

where the outcomes of TJ policies may undermine the three arenas of consolidation. 

Ultimately it is not a directly causal story, but a discussion of the limits of transitional 

justice’s compatibility with consolidation and the possibilities for contributions to 

consolidation. A full analysis of TJ’s causal impact on consolidation will have to wait for 

future research projects.  
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 The idea of consolidation suggests that at some point, for some reason, a regime 

can become self-reinforcing, stable, legitimate, or just less likely to fail. Many conceive 

of consolidated democracy as a system where people want to comply with democratic 

rules (or at least shy away from violating them) either because they believe in them or 

believe it is in their interests to comply. Compliance, advantage, and belief in democratic 

rules may ideally all reinforce each other. Consolidation is habituation to a set of 

democratic rules that regulate the “middle ground between imposed uniformity. . . and 

implacable hostility,” (Rustow, 1999, p. 37) rules that protect rights and allow continued 

contestation and participation (Dahl, 1971). Parties must be willing to lose elections and 

ultimately accept that the equilibrium of “organized uncertainty” is worth it and the only 

game in town (Przeworski, 1991, pp. 10-14).  

 How can we know if a democracy is consolidated or not? Huntington’s concise 

suggestion is the “two turnover test” which incorporates some of the ideas just discussed 

but also seems excessively narrow and rigid (Huntington, 1991, pp. 266-267). Elster, 

Offe and Preuss (1998) expand on the idea that a consolidated regime means the rules 

governing political and distributional conflict are not subject to becoming objects of 

conflict themselves. They discuss two additional features of systems that facilitate this, a 

vertical hierarchy of rules that is not challenged by those acting within the hierarchy 

(such as a special status of constitutional rules vs. conventional legislation), and a 

horizontal separation of domains (such as the political, legal, and economic). This 

differentiation of democratic actors and procedures is also found in Diamond who 

distinguishes among levels of elite, organization, and mass public, identifying norms and 

beliefs that at each level are indicators of consolidation (Diamond, 1999, p. 69).   
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 In order to operationalize aspects of consolidation that are more amenable to 

empirical analysis than “democratic consolidation” I draw from three sources. First, Linz 

and Stepan offer a comprehensive and internally differentiated conception of 

consolidation that categorizes five arenas of consolidated democracy, each with its own 

consolidation tasks and imperatives: civil society, political society, rule of law, state 

apparatus, and economic society (Linz & Stepan, 1996, pp. 7-15). This, along with Elster 

et al (1998) and Diamond (1999), provides a framework for discussing dimensions of 

consolidation. Second, Hanson, in discussing post-communist Russia, focuses on the elite 

and bureaucratic level, arguing that consolidation means the enforcers of democratic 

institutions are highly likely to behave in ways compatible with and oriented toward the 

perpetuation of formal institutional rules. In this case there is a “feedback loop between 

the pursuit of democratic values and the pursuit of material interests” where supporters of 

democratic institutions “find themselves promoted relative to antidemocratic and/or 

corrupt individuals” (Hanson, 2001, pp. 141-142). This points us toward political elites, 

bureaucratic institutions, and the rules that govern their relationships. Its “feedback loop” 

also suggests a connection between the membership effects of transitional justice (which 

may punish or expose some kinds of corrupt behavior) and consolidation at the level of 

political elites. Finally, Schedler argues convincingly for understanding consolidation as 

a fluid continuum in which progress or regression can have different consequences 

depending on where a country stands. The main task of consolidation may be avoiding 

breakdown, avoiding erosion, completing democracy, or deepening it, and movement is 

possible at any place on the spectrum (Schedler, 1998). This offers a much more nuanced 

basis for evaluating impacts on consolidation than a simple distinction of consolidated vs. 



28 

 

 

 

not consolidated. It also suggests that there may be progress or regression within an 

apparently successful democracy.  

 Instead of looking directly at the impact of transitional justice on democratic 

consolidation, this dissertation treats consolidation as such a continuum in order to link 

more proximate effects of transitional justice trials and screening to the broader question 

of consolidation. It also focuses on three dimensions of consolidation. The first, “political 

society,” concerns the freedom and inclusiveness of electoral competition. Close to 

Dahl’s participation and liberalization, it is sensitive to anti-democratic behavior, 

interference with elections, representation, parties, legislatures, and political leadership. 

Consolidation of this arena means habituation to the norms and procedures of democratic 

conflict regulation (Linz & Stepan, 1996, pp. 8-10). The second dimension, “rule of law,” 

means acceptance and support of a hierarchy of laws embodied in the constitution, a 

strong and independent judiciary, and a legal culture in civil society (Linz & Stepan, 

1996, p. 10). The third dimension of “state institutions” means, beyond the capacity to 

command, regulate, and extract, the organization and functioning of the bureaucracy 

around rational-legal norms. This dimension focuses our attention on effective 

government control, perceptions of corruption that are common in post-communist 

systems, personnel policies such as administrative screening that might affect control, 

and the stability or instability of state institutions.  

 At least two important aspects of consolidation are not addressed here. Neither 

subjective approaches (such as Almond and Verba (1963)) nor intersubjective approaches 

to political culture (Ross, 2007, 2009) are included, not because they are unimportant but 

because incorporating them would require a substantially different research project. 
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Similarly, there is a large literature on the importance of civil society for democratic 

success (Berman, 1997; Bernhard, 1993; Putnam, Leonardi, & Nanetti, 1993; Varshney, 

1997). There is a growing body of work on the impact of transitional justice on 

community-building and inter-group behavior, but including those aspects of society was 

not feasible here (J. Gibson, 2003; Nobles, 2008; Rotberg & Thompson, 2000; Stover, 

Sissons, Pham, & Vinck, 2008).  

1.5 Research Design and Methodology 

 This project pursues two related research goals. First, it provides a limited test of 

hypotheses about the causal relationship between transitional justice and democratic 

consolidation. The strongest form in which this relationship is posited is that transitional 

justice is necessary for consolidation (Garton Ash in Hayner, 2001, p. xi; Tucker, 1999), 

or that under certain conditions transitional justice can prevent consolidation 

(Huntington, 1991, pp. 211-231). The hypotheses tested here concern more moderate 

claims about the compatibility of transitional justice with democratic consolidation. The 

conclusions are necessarily limited due to the small number of cases. The following 

chapters provide evidence for rejecting the negative hypothesis (incompatibility), which 

leads then to the second research goal, refining and assessing hypotheses concerning the 

possible contributions of transitional justice to democratic consolidation. 

If transitional justice can be compatible with consolidation, when and how can it 

positively contribute to it? What is it about transitional justice that is important for 

democracy? Answering this means refining the currently limited state of knowledge 

about how transitional justice works and generates effects on other variables. (Theories of 

the causes of transitional justice are much better developed than theories of its effects on 
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democratization, reconciliation, justice, or other variables.) There are two strands to the 

conventional wisdom that represent differences in emphasis rather than mutually 

exclusive categories, but can offer us competing hypotheses concerning transitional 

justice mechanisms: One strand suggests that the intensity – whether and how strongly it 

is pursued – is what matters. A common trend in these works is a focus on the dangers of 

trying to do too much or too little (Herz, 1982; Huntington, 1991; Orentlicher, 1991; 

Tucker, 1999). The other strand suggests that doing transitional justice “right” is what 

matters most for its impacts (Borneman, 1997; Horne & Levi, 2002; McAdams, 1997; 

Osiel, 1997; Teitel, 2000; Van der Merwe, Baxter, & Chapman, 2009). Some of these 

works presume that the correct model is a criminal trial and are critical of excessive 

politicization or legal flaws in policies, but they often fall short of systematic analysis of 

policy variations.  

The missing piece common to both strands is a clear connection between 

variations in intensity or implementation and effects. To assess these competing 

hypotheses and refine our understanding of how transitional justice works, this project 

will identify a number of potentially important components of transitional justice and 

analyze the causal mechanisms linking them to aspects of democratic consolidation 

discussed above. The following chapters show that, while the intensity of transitional 

justice enables and constrains membership effects, the process of implementation is an 

important determinant of effects on all three arenas of democratic consolidation. In 

particular the criteria used for evaluation and the capacity of key transitional justice 

institutions influence variations in effects. Thus, while this dissertation is not a single 

case study it incorporates some of the theory-building goals of small N comparisons and 
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case studies, such as using analytical narratives to identify causal mechanisms and 

generate and refine hypotheses (George & Bennett, 2005 esp. Chs 8-9; Gerring, 2004; 

Lijphart, 1971).  

This is a small N study that compares two post-communist countries (Germany
14

 

and Poland), but four cases of transitional justice policies since trials and screening are 

addressed separately. Besides criminal trials and screening, both countries have carried 

out some property restitution, official historical investigations, and individual access to 

secret police files. These are excluded from this study to allow for more in-depth study of 

the two most retributive transitional justice policies. Criminal trials of former officials 

will be treated as a group for each country. Screening in Germany actually consists of 

multiple sub-cases within a national legal framework, since there were substantial 

differences in the implementation of screening at the Federal Republic level, in the five 

former East German Länder,
15

 and in unified Berlin.
16

 There have also been policy 

changes over time, whether gradual or sudden. Polish screening consists of one failed 

attempt in 1992 and a much more substantial and successful policy starting six years 

later.  

1.5.1 Cases 

Germany and Poland were chosen because they are post-communist democracies 

with very different experiences of transitional justice, but other features common to 

                                                 
14

 In unified Germany only the territory of the former GDR is “post-communist,” strictly speaking. Often 

this dissertation will focus on that territory, but it also deals with policies at the federal level of the post-

unification German state. I therefore refer to Germany as a post-communist country, aware of the regional 

differences within it. 
15

 Germany is a federal state whose provinces or “states” are called Länder (singular: Land) in German. 

This dissertation follows the common practice of using the German terms instead of “states.”  
16

 Berlin was a divided city and an FRG Land before 1990, so unified Berlin included both former GDR 

and Western territories. 
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Eastern European democracies such as legacies of ruling Communist Parties and secret 

police. Since 1990 Germany has implemented some of the most intensive transitional 

justice policies in history, at least in the territories of the former GDR. In contrast, in 

1989 Poland made a decision to draw a “thick line” between past and present, eschewing 

retributive transitional justice in favor of a focus on democratization and economic 

reform. While this thick line policy did not last very long and debate about transitional 

justice was a constant in its politics, Poland remained among the post-communist 

countries least engaged in transitional justice through most of the 1990s. 

These two cases were initially chosen because they were near opposites in post-

communist Eastern Europe, with Germany pursuing more intensive transitional justice 

than any other, and Poland being the exception in pursuing almost none. Czechoslovakia 

(and later the Czech Republic) resembled Germany at least in its “lustration” policy. 

Hungary implemented lustration by the mid-1990s, although unevenly, and even 

Romania, Bulgaria, and Albania engaged in trials or political screening of former 

communist officials, however politicized or incomplete the policies may have been. 

Ultimately Poland introduced new lustration policies and increased the intensity of its 

criminal prosecutions as the research for this dissertation was taking place. This 

development reduced the initially strong overall contrast between Germany and Poland, 

but was in itself an interesting change that provided more evidence about procedural 

variations than would otherwise have been the case. 

In Germany and Poland transitional justice continues to the present day, but this 

study is limited to a time period of twelve years from 1990-1 to 2002-3. This covers the 
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period of almost all trials and screening in Germany, and in Poland many of its criminal 

trials and the first five years of “lustration,” its screening policy.  

Both Germany and Poland were democratic throughout this period. While 

consolidation is difficult to measure, by most indicators they are both consolidated 

democracies. A combination of democracy scores from Polity and Freedom in the World 

(on a scale of 1-100) places Germany at 96 in 1990 and 100 in 2002, and Poland at 79 in 

1990 and 96 in 2002.
17

 This poses a problem for studying the causes of consolidation, but 

the main concerns here are the compatibility of transitional justice with consolidation and 

the proximate impact of transitional justice on different arenas of consolidation. At this 

level of analysis it is not a foregone conclusion that the impact of transitional justice 

policies was positive, even if both countries have had stable democratic regimes. The 

purpose of examining causal mechanisms and the process of transitional justice is to 

identify policy components that did and did not contribute to this democratization. 

Some comparative studies of transitional justice in Eastern Europe exclude 

Germany (the regions of the former GDR) or treat it as a special case. More often the 

former GDR is analyzed on its own instead of comparatively.
18

 Germany is often 

excluded or separated because the communist state (the GDR) ceased to exist with 

German unification in 1990, because this unification provided instant answers to some of 

the basic questions faced by new democracies (regarding constitutions, political 

institutions, laws, and economic reforms), or because transitional justice is perceived as 

having been implemented from the “outside” (by the government of unified Germany) 

                                                 
17

 See Section 1.4 above for more information on these averaged democracy scores. 
18

 Single country studies of Germany include (McAdams, 2001a; Sa'adah, 1998). Comparative studies that 

incorporate the former GDR to some degree include (Borneman, 1997; Elster, 2004; McAdams, 1997; 

Teitel, 2000).  
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instead of domestically. This dissertation includes Germany because much of its 

transitional justice was implemented by former GDR Länder, not the FRG as a whole, 

and it represents a best case scenario for transitional justice. Not only did the FRG have 

extensive previous experience dealing with an authoritarian past, but the German Basic 

Law and political institutions provided a proven political and legal infrastructure that was 

absent in other post-communist countries, and the FRG citizens provided a large pool of 

personnel to direct or replace GDR citizens where necessary. Eliminating some important 

resource constraints on transitional justice faced by other post-communist states should 

highlight some effects of policy choices themselves.  

1.5.2 Operationalizing Independent Variables 

 The last section of the chapter defines and operationalizes the independent 

variables that will be used to establish that a wide range of transitional justice policies is 

compatible with democratic consolidation, and that its membership, educational, and 

symbolic effects are better explained by the process of implementation than by its 

intensity. In order to evaluate competing hypotheses about the relative importance of the 

mode or process of transitional justice, next we need to identify and define its 

components.  

 The intensity of transitional justice policies begins with whether past wrongdoings 

are addressed at all, and then encompasses features commonly referred to as its strength 

or severity. Elster (2004, pp. 116-129) identifies three TJ decisions that shape intensity: 

deciding whether offenses and perpetrators exist, choosing the kinds of criminal and 

administrative sanctions to impose on them, and the means of doing so. The three 

components of intensity are depth, breadth, and degree of completion. Depth is the 
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severity of potential sanctions – the most severe being capital punishment, followed by 

imprisonment, loss of political or civil rights, fines, employment bans, dismissal, or 

public exposure. Criminal trials have potentially severe sanctions, while screening almost 

always results in a range of less severe sanctions including exposure, dismissal, 

employment bans, or some combination thereof. Breadth or scope is the number of 

people affected by the policy. For any target group the breadth is wide or narrow 

depending on the number of people involved, but for a given group it can be universal 

(affecting all suspected perpetrators), selective, or uncertain if implementation is 

delegated down to organizations or individuals. The breadth of criminal trials varies but 

they generally affect fewer people than screening. The degree of completion refers to 

how fully a policy as a whole is carried out – not to individual trials or screening 

investigations. If two countries initiate prosecutions of many crimes, for instance, one 

country might manage to complete them all by bringing all indictable offenses to trial and 

resolving all trials with a verdict. Another country might have a lower degree of 

completion because indictments languish or trials drag on for years without verdicts.
19

 

Figure 1.4 situates the policy ideal types of trials and screening on a simple matrix of 

depth and breadth. While the two policies generally demonstrate different degrees of 

breadth and depth, screening can vary more on both dimensions. 

 

  

                                                 
19

 When Elster identifies “justice delayed” as a deviation from “pure legal justice,” referring to cases in 

Bolivia and Ethiopia which have taken “an exceedingly long time,” he is referring to lack of completion 

(Elster, 2004, pp. 129, 134). 
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 Figure 1.4: Intensity of Criminal Trials and Screening 

 

 The remaining variables will be used to evaluate explanations of transitional 

justice effects that are alternatives to intensity. The first is initial consensus/initial 

contestation over transitional justice issues. Almost all analysis of transitional justice 

accounts for political divisions and at least considers the possibility of instrumental use of 

policies such as purges or trials. (Misztal (1999), Nalepa (2009), Walicki (1997), and 

Welsh (1996) are good examples.) The implication, not always explicitly discussed, is 

that initial consensus might minimize such instrumentalism and provide time to establish 

and modify policies. Rather than rating the degree of political division this variable 

merely separates those rare cases of initial consensus (such as Germany) from most 

others (such as Poland), where questions of transitional justice are subjects of party 

competition and sometimes develop into durable political cleavages. Evidence of 

consensus is found not only in general agreement among political elites on transitional 

justice questions, but can also be manifested in official documents such as treaties, 

constitutional provisions, amnesties, and legislation. (Initial consensus does not mean 

universal agreement.) Evidence of initial contestation can most clearly be found if the 
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first major set of transitional justice proposals is opposed by one or more major parties.
20

 

In Eastern Europe initial contestation should be closely related to the strength of 

communist successor parties.  

The second variable is timing, which refers to when policies are initiated (early or 

late) and their duration (brief or protracted). The expectation is that variations in timing 

will interact with other variables, but not necessarily be important on their own. This 

variable refers to a policy such as prosecutions or lustration, not to individual instances of 

those policies. It is common in the literature to associate early and rapid prosecution with 

intensity and with justice, in part because delays are often seen as the beginning of long-

lasting inaction and impunity. Huntington makes such a claim in the Third Wave:  

“Justice,” Ernest Sabato once remarked, “works in this way. It is slow. 

The only quick justice belongs to totalitarian and despotic countries.” He 

was wrong. Democratic justice cannot be summary justice of the sort 

meted out to the Ceauşescus, but it also cannot be slow justice. The 

popular support and indignation necessary to make justice a political 

reality fade; the discredited groups associated with the authoritarian 

regime reestablish their legitimacy and influence. In new democratic 

regimes, justice comes quickly or it does not come at all (Huntington, 

1991, p. 228). 

 

 If we take the inclusive view of transitional justice adopted in this dissertation 

then it is Huntington who is wrong, since delayed criminal trials have been increasingly 

common in recent decades. It has also been rare for the first transitional justice policies 

adopted to survive for long without modifications. But the underlying insight, that the 

same factors that produce delays may also ultimately scuttle transitional justice, is 

important and worth investigating. The dichotomy of brief vs. protracted is included here 

                                                 
20

 This formulation of initial contestation does not account for powerful non-political actors such as 

militaries. Militaries in post-communist Eastern Europe have tended not to intervene in politics, but in other 

transitions the variable would need to be modified to account for these other actors.  
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because most transitional justice is protracted, and it is likely that policies of a long 

duration will interact with courts, legislatures, and other institutions differently than those 

of short duration.  

 The criteria used for evaluation make up the next variable. Elster explains that the 

first substantive political decision in carrying out transitional justice is deciding “what 

and who shall count as wrongdoing and wrongdoers,” and this means creating criteria 

(Elster, 2004, p. 118). First there must be substantive criteria for categorizing people as 

criminals (including decisions about what past actions did or didn’t constitute crimes) or 

as collaborators, agents, or other non-criminal but punishable categories. This aspect of 

criteria often includes definitions of crimes to be prosecuted and differentiation between 

direct perpetrators, facilitators (or indirect perpetrators), and decision makers, as well as 

definitions of collaboration and any conditions for sanctions (such as material harm 

caused). These criteria can be individual or collective, rigid or flexible in accounting for 

past circumstances, and can vary in the standards of proof required. There are also 

important formal characteristics of criteria such as their clarity, standardization, and 

specificity. Some criteria provide broad guidelines for interpretation within which further 

interpretation is required, either on a case by case basis by the evaluating institution, or in 

a more standardized way by courts.  

The expectation is that variations in criteria will be critically important for two 

aspects of transitional justice. First, substantive variations in criteria should shape the 

kind of people who are sanctioned, independent of the total number of prosecutions or 

screening checks. The population of public sector workers affected by screening, for 

instance, was forcefully shaped by the German standards for dismissal based on past 
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action and “suitability” for further employment, compared to the limitation of punishment 

in Polish lustration to only those who lied in their lustration declarations. Second, all else 

being equal, less clear and less standardized criteria require more investigative and 

interpretive work on the part of institutions implementing transitional justice, whether 

courts or screening commissions. In extreme cases screening bodies may be forced to 

construct their own ad hoc criteria for categorizing people, which can be labor intensive 

and burdensome, lead to wide variations in the distribution of punishments, and generate 

legal appeals after the fact.  

 Institutional capacity is a variable that should interact with the criteria used for 

evaluation, in that it reflects how well a court or screening body can apply a given set of 

criteria or construct its own where necessary. Its importance can be clarified by applying 

some insights of principal-agent theory. In this case governments (in deciding to carry out 

transitional justice) are the principals, who delegate some aspects of implementation to 

agents in the form of prosecutors and courts, archival and investigative institutions, or 

screening commissions. Control of these agents is likely to be difficult where the 

principal-agent relationship is characterized by few tools for oversight and monitoring, 

information asymmetries, different incentives or preferences, or different kinds of 

expertise or culture (G. Miller, 2005; Wilson, 1989 esp. Chs 4-6). (Control means both 

ensuring congruence with the principal’s goals as well as with legal regulations.) For 

example, multiple screening agents with considerable discretionary authority, limited 

government oversight, a broad mandate to complete, pressure to do so quickly, and staffs 

with a common view of those being screened, are likely to produce screening outcomes 
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that are arbitrary, fail to correspond with guiding criteria, violate legal protections, or all 

of the above.  

 Several aspects of the institutions implementing transitional justice policies will 

be measured: permanence, degree of autonomy, staff composition, and broad or narrow 

mandate. (This measurement of capacity overlaps with but is less expansive than 

Huntington’s “institutionalization.”
21

) The resources dedicated to, and the temporary or 

permanent status of transitional justice institutions may be important. Permanent and 

regular institutions (such as conventional courts) are likely to have a stable professional 

staff with expertise and some independence from political changes. Temporary or 

extraordinary institutions, on the other hand, may lack established relationships with 

other institutions, be staffed according to political affiliations rather than expertise, and 

be more subject to time pressures. The degree of autonomy, oversight, and discretionary 

authority should also influence how widely implementation deviates from principals’ 

goals, or enable more effective government control of implementation in cases of 

protracted implementation. The composition or staffing of these agents may also 

influence their expertise, preferences, and culture. A key distinction here is whether 

evaluations are carried out by insiders (colleagues of those being judged) or outsiders. 

These measurements are oriented toward two judgments about institutional capacity. The 

first is the likely principal-agent relationship
22

 of effective control or agency discretion, 

                                                 
21

 In Political Order in Changing Societies (1965), Huntington identifies four criteria of political 

institutionalization, the process by which organizations and procedures acquire value and stability: 

adaptability, complexity, autonomy, and coherence (Huntington, 1968, pp. 12-24). Adaptability, autonomy, 

and coherence play some role in my measurement of the capacity of institutions charged with implementing 

TJ, but complexity does not. 
22

 This application of principal-agent theory to transitional justice highlights one factor that doesn’t fit 

easily within this framework. Some of our cases show that principals delegate broad discretion to agents 



41 

 

 

 

and the second is the ratio between the level of resources and the institution’s narrow or 

broad mandate. Institutions with extensive or labor intensive mandates, but insufficient 

resources to carry them out, will be considered overburdened, with the expectation that 

those more heavily burdened are more likely to violate principal goals or legal norms.  

 Centralization or decentralization of transitional justice is the final aspect of the 

process of transitional justice to be investigated. This is related to the previous variable, 

and the expectation is that it will be important in its interaction with institutional 

capacity. (While delegation means entrusting lower level actors with specific tasks but 

maintaining centralized authority, decentralization means dispersing authority to multiple 

actors, for example territorially or to ministries. Public sector screening was decentralized 

in Germany, since Land ministries, sectors, and sometimes local personnel offices 

conducted screening themselves.) The combination of decentralization and overburdened 

institutions should lead to more problems (such as the violation of rights or inability to 

complete transitional justice), while centralized institutions are expected to be more 

tractable and correctable because of their national visibility and smaller number. For the 

same reasons centralized institutions are expected to be more subject to political 

intervention and decentralized institutions less so, a factor that should interact with the 

degree and kind of political contestation.  Finally, where a transitional justice policy 

involves several steps (such as investigation and prosecution, or analysis of secret police 

files and evaluation of screening subjects), the steps can vary in their centralization. 

                                                                                                                                                 
because the principals are divided or unable to translate their sometimes abstract goals into policy 

guidelines. This is similar to the problem of multiple principles in that it violates one of the assumptions of 

the ideal principal-agent model (G. Miller, 2005, p. 211). Like that problem, it may indicate agents that are 

less tightly constrained.  
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 The remainder of this dissertation will examine two transitional justice policies – 

criminal trials and screening – in Germany and Poland. Chapters 2-7 will summarize the 

main questions and findings for each case. Chapter 8 will compare and make conclusions 

from these cases, analyze the explanatory power of intensity compared to the alternatives 

discussed above, and connect this analysis to the arenas of democratic consolidation and 

the broader arguments presented here. 



  

43 

 

Chapter 2: Transitional Criminal Justice in Germany 

2.1 Introduction 

 Although criminal trials are only one of many ways of dealing with an 

authoritarian past, they are the most direct and highest-profile form of transitional justice 

(TJ) available to new democracies. With a few exceptions such as the South African 

Truth and Reconciliation Commission and the 1977 Spanish amnesty, the most well-

known TJ policies are all trials. Teitel (2000) correctly observes that “punishment 

dominates our understandings of transitional justice.” Trials are also the only TJ policies 

by which the state imposes serious penalties on individuals, they are most clearly linked 

to “justice” in common understandings of the term, and they provide an opportunity to 

stage dramatic confrontations between representatives of the old and new orders. 

Consequently, attempts at criminal TJ trials in Germany and Poland play an important 

role in my argument concerning the relationship between TJ policies and democratic 

consolidation.  

 The overarching question of this dissertation concerns the relationship of TJ 

policies to democratic consolidation. This chapter provides evidence from Germany that 

TJ trials are compatible with consolidation – in fact a wide range of criminal prosecution 

seems to be compatible with the three arenas of consolidation discussed in Chapter 1 

(political society, rule of law, and state institutions). How German TJ prosecution 

contributed to democratic consolidation, however, depended more on the criteria for 

judgment that eventually developed and the capacity of German courts than on its 

intensity. 
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  The cases of criminal trials in Germany and Poland demonstrate that TJ trials can 

be implemented in a democratic rule of law framework whether the intensity of 

prosecution is very high (Germany) or very low (Poland). Prosecution can even take 

place in the entirely political framework of the Polish Sejm’s Committee on 

Constitutional Responsibility without violating democratic political or constitutional 

norms. These trials are not only compatible with, but can also contribute to the three 

arenas of democratic consolidation if we consider their educational and symbolic 

impacts, which were largely determined by variations in the process of trial 

implementation. High intensity of prosecution was necessary but not sufficient for 

extensive punishment to take place. How many and what kind of former GDR officials 

were actually punished through TJ trials was determined by the process of 

implementation. The educational and symbolic effects of TJ trials were shaped largely by 

criteria and institutional capacity, with intensity only affecting the symbolic break with 

the GDR.   

 This chapter analyzes TJ trials of former GDR leaders and rank-and-file in the 

first decade of unified Germany. These trials were the most comprehensive, aggressive, 

high-intensity TJ trials attempted by any post-communist government, and they even 

rivaled the post-Nazi trials carried out in Germany by the occupying Allies and later by 

the West German government. The entire course of prosecution was compatible with the 

three arenas of democratic consolidation – only a few dozen people were incarcerated but 

a considerable amount of information about the GDR was produced and publicized, and 

the capacity of the German state to manage trials and break with the past was clearly 

demonstrated.  
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If one focuses on the most direct outcomes of trials – conviction and punishment 

– it is somewhat of a puzzle that the German state was able to produce so few 

punishments (about 750 convictions and fewer than 50 imprisoned) from nearly 75,000 

investigations and 1,800 indictments. German courts convicted and punished relatively 

few people precisely because they adhered closely to narrow questions of accountability 

in a clear constitutional and legal framework (the Unification Treaty), and because the 

hierarchical structure of German courts allowed for a protracted process of appeal and 

modification of judgments that were initially sometimes incompatible. Some early 

judgments that contradicted others, and could have set precedents enabling more 

convictions, were amended in later appeals. Courts at all levels also had the capacity and 

authority to pursue full historical accountings of the crimes in question, including filling 

in the holes in what first appeared to be a strong consensus about GDR crimes in the 

Unification Treaty, while for the most part avoiding fundamental and politically charged 

questions about the nature of the GDR regime that might have risen to the fore without 

that initial consensus. 

  This chapter describes German TJ trials, focusing on the independent variables 

presented in Chapter 1. It identifies the role of initial consensus, intensity, and several 

dimensions of mode of implementation in membership, educational, and symbolic 

impacts of criminal trials. It discusses German prosecution as a whole and also pursues 

more in-depth analysis of two key groups of defendants: border guards and former GDR 

leaders.  

2.2 Initial Consensus 
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 The question of whether German TJ trials began in an atmosphere of consensus or 

contestation is easy to answer – it was a strong and detailed consensus demonstrated by 

the initiation of criminal prosecution in the late GDR before unification, and legally 

embodied in the Unification Treaty. This document laid out the deceptively simple rule 

that GDR officials could only be prosecuted for violations of GDR law, and that they 

were to be punished according to the more lenient of applicable GDR or FRG criminal 

statutes. However, the first criminal trials to reach verdicts quickly showed that the 

Treaty consensus was loose enough to allow significant disagreement between courts of 

first instance concerning verdicts and the legal foundation for those verdicts. This judicial 

conflict was ultimately resolved through protracted appeals and review processes, after 

which courts at all levels were able to apply a uniform legal doctrine. Despite this 

substantive hole in Germany’s initial consensus about criminal trials, the legacy of GDR 

prosecution and Unification Treaty provisions successfully removed the most 

fundamental questions about the nature of the GDR from the arena of political conflict, 

and the Treaty itself symbolized a strong political will to pursue criminal justice and 

commitment to provide the necessary resources. 

2.2.1 Trials in the late GDR 

 The first half of the consensus about criminal prosecution was found in the 

policies governments pursued in the final months of the GDR, in the uncertain 

transitional period when it was clear the regime would not continue as it had existed, but 

unclear exactly what form this new regime would take. It was a hollowed out SED
23

 

                                                 
23

 SED stands for “Sozialistische Einheitspartei Deutschlands,” or Socialist Unity Party of Germany, the 

ruling Communist Party that resulted from the 1946 merger of German Communist and Social Democratic  

parties. 
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regime that began judicial procedures against ousted SED leaders and lower level 

functionaries, but once the first democratically elected GDR government took office in 

April 1990 these investigations accelerated and expanded, creating a body of indictments 

and investigations almost all of which were taken up by the follower institutions of 

unified Germany.  

As SED rule in the GDR began to crumble in the fall of 1989, the regime used 

criminal investigations and trials to respond to popular demands and as part of an internal 

purge. Erich Honecker was removed as SED General Secretary and investigated for 

abuse of power and corruption, and his replacement Egon Krenz initiated other 

investigations as well (McAdams, 2001a; Richter, 1993). Only one police officer was 

convicted of brutality after a two-day show trial
24

 and this failed to mollify anyone 

(Marxen & Werle, 2000, p. 148; McAdams, 2001a, p. 28).  

In March 1990 the only open Volkskammer elections brought to power the 

Alliance for Germany (including the new Prime Minister Lothar de Maziere), supported 

by a broad multiparty coalition. The government’s main goal was negotiating a rapid 

merger with the FRG but it also expended considerable resources on the investigation and 

prosecution of SED officials. There was particularly strong interest in investigating fraud 

during the May 1989 local elections, when a relatively open campaign atmosphere had 

produced the standard officially reported outcome of 98.5% support for the SED.
25

 In 

March 1990 alone, 73 people were the subjects of 56 different investigations of election 

fraud, and there were at least 13 other investigations against “unknown perpetrators” 

                                                 
24

 The defendant confessed during interrogation, then retracted it during the trial, claiming that he had been 

under great psychological pressure during his questioning (Marxen & Werle, 2000, p. 148). 
25

 Popular disillusionment about these electoral results was one of many factors that helped fuel the flight 

from and growing protests inside the GDR during the summer and fall of 1989.   
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(Marxen & Werle, 2000, p. 150). In its inaugural meeting the newly elected 

Volkskammer declared its intention to pursue punishment of government crimes, and it 

soon amended the GDR criminal code to facilitate more prosecutions for abuse of power 

and border violence.
26

 Indictments accelerated but most were incomplete in October 

1990, shaping the legacy of unfinished prosecutions taken over by unified Germany.
27

 

After unification the scope of prosecutions expanded and shifted toward border killings 

and other human rights violations. This substantive shift was governed by Germany’s 

Basic Law and relevant provisions of the Unification Treaty. 

2.2.2 Unification Treaty 

The second half of the initial consensus regarding TJ prosecution is to be found in 

the Unification Treaty, which established the institutional structure of the new Länder 

and important rules regarding future criminal prosecutions. The treaty transformed the 

GDR into five new federal states (Länder) and unified Berlin under the decentralized 

structure of the FRG’s Basic Law. Each new Land was responsible for prosecuting 

crimes that took place on its territory, which ensured that the highest profile TJ 

prosecution happened in unified Berlin since that had been the center of GDR decision 

making. Also important for the initial consensus characterizing TJ prosecution were the 

Treaty’s provisions on harmonization of law. Article 9 states that GDR law remains in 

effect for activities prior to unification, in so far as this law is compatible with the West 

                                                 
26

 On August 8 Erich Honecker, who had been under house arrest since January, was indicted for his role in 

the “shoot to kill” orders regarding illegal border crossers. 
27

 Between January and October 1990 approximately 40 indictments and 12 summary judgments were 

levied, in which 103 individuals were implicated. There were 6 trial judgments  convicting 15 people (14 

for election fraud)  (Marxen & Werle, 2000, p. 155).  
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German Basic Law.
28

 The presumption was that crimes committed in the GDR had to be 

prosecuted using GDR law whenever possible. However, if both West and East German 

laws specified punishment for a crime then the milder punishment applied.
29

 

 These clauses address several fundamental questions regarding TJ prosecution. 

First, to the questions of “what crimes?” and “whose justice?” they offer clear answers: 

crimes as specified by the regime at the time, and justice as written by the former regime, 

but carried out by the new courts. Second, the objection to retroactive or “victor’s 

justice,” where one is punished for acts that were not criminal when they took place, 

seems to be minimized since the imposition of new legal conceptions on the former GDR 

is limited to unconstitutional and therefore invalid laws. Finally, the question of fairness 

is addressed by the requirement that a choice between multiple guidelines for sentencing 

must be made to the benefit of the accused. In this way the Unification Treaty served as a 

legitimate foundation for TJ prosecution that in itself was never seriously contested.  

 Over time this initial consensus proved to be somewhat less comprehensive than it 

seemed, although it always remained the legal foundation for prosecution. While the 

Treaty appeared to establish the primacy of positive law (GDR law as promulgated), 

prosecutions left ample room for a natural v. positive law debate to reemerge in different 

forms. Even given such a strong initial consensus, courts of the first instance quickly 

generated conflicting interpretations of the Treaty and of the nature of GDR law that were 

only resolved by appeals courts years later. This protracted judicial dispute over 

                                                 
28

 Any GDR laws found to be unconstitutional under the Basic Law would be considered invalid. 
29

 Unification Treaty, Annex I, Ch III, C, 2. This is also supported by the FRG Penal Code (Article 2.3), 

which specifies that “the court must apply the less severe norm if the criminal sanction is modified after the 

commission of the act” (Schuster, 1997, p. 119).  
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ambiguities in the Unification Treaty delayed and ultimately moderated criminal 

punishments, but also generated significant educational and symbolic effects. 

Initial consensus had a lasting impact on the nature of German transitional justice 

since the prospect and main terms of TJ prosecutions were never contested after the 

Treaty was agreed upon. The Treaty enabled prosecutions by setting the rules for them, 

even if their meaning was subject to dispute. It proffered answers to difficult questions 

about the rule of law, such as how to criminalize previously accepted acts and the degree 

to which individuals are accountable for following orders. Finally, it represented a strong 

statement of legal continuity within regime discontinuity. While GDR law was accepted 

as a rule, this was a transitional acceptance in service of regime change, constrained at all 

times by FRG constitutional norms. At no point were any suspensions of or exceptions to 

Germany’s Basic Law suggested.  

2.3 Timing – Early and Protracted Prosecution 

Criminal trials of former GDR officials began early – some investigations and 

indictments building directly on work done even before unification – and were 

protracted. The vast majority of individual trials were eventually completed, although 

they often took several years or more to reach a final verdict. For example, the first two 

trials of border guards began in fall 1991 and reached initial verdicts in early 1992, 

appeals rulings in November 1992 and March 1993, and a Constitutional Court verdict in 

November 1996. Timing is not a direct cause or effect of the other variables analyzed 

here, rather it interacts with them. Trials did not start early because there was an initial 

consensus on prosecution, although the terms of that consensus enabled and affected the 

progression and duration of those trials. They did not contribute to establishing the rule of 
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law because they were protracted, but their long duration interacted with the structure and 

capacity of courts to make this possible. 

Criminal TJ trials in unified Germany began in September 1991, less than a year 

after unification, with the prosecution of four border guards for a shooting in 1989. But 

numerous investigations of election fraud and abuse of power had already begun before 

unification, and almost all these cases were picked up by whichever prosecutor’s office 

inherited them – many by a special prosecutor in Berlin, and others by the newly 

established prosecutor’s offices in the five new Länder. Investigations, indictments, and 

trials increased through the early 1990s, peaked from 1994-1997, and then decreased. In 

fact, more than 93% of the 75,000 investigations were completed by 1997, and 99% of all 

trials (1,021) started by October 2000. This pattern occurred in part because it took 

several years to establish fully functioning investigative and archive institutions, but also 

because there was a ten year statute of limitations on crimes committed in the GDR 

period (with the exception of border violence and human rights violations), ensuring that 

many prosecutions would taper off after the 1990s (Werle, 1996). 

 This timing interacted with the structure of judicial institutions and the criteria 

ultimately used to judge former GDR officials, to allow for rigorous application of 

constitutional and Treaty protections to individual cases, which will be discussed further 

below. Contrary to Huntington’s predictions (see Chapter 1), although justice began early 

it came later, not quickly. The German case shows that slowly developing justice is still 

compatible with democratic and constitutional norms. 

2.4 High Intensity of Criminal Trials 
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 The high intensity of TJ prosecution in Germany is the variable that most clearly 

distinguishes Germany from other post-communist states. Unified Germany investigated 

nearly 75,000 and tried more than a thousand former communist officials in a TJ policy 

that began at a high level of intensity and remained stable throughout the 1990s. These 

prosecutions resulted in surprisingly few punishments but had considerable educational 

and symbolic effects. 

 Intensity is measured by breadth, depth, and the degree of completion of 

prosecution. To construct a complete picture of prosecution’s intensity we need to 

distinguish stages: investigations, indictments, convictions, and punishment. This 

reinforces the categorization of German prosecution as high intensity, but shows that 

there was a vast difference between intensity of investigations and of punishments. At 

each successive stage of TJ prosecution the number of people involved was filtered by 

procedural rules and constraints in ways that prevented there from being thousands or 

even hundreds of punishments. These constraints also shaped educational and symbolic 

effects of prosecution. This moderation came not simply from the existence of legal rules 

and a democratic constitution, but from the ways in which German courts applied and 

interpreted these rules. Intensity influenced the membership effects of prosecution, but 

was far from the most important factor. 

 Table 2.1 shows that a large number of investigations varied somewhat in 

intensity across Länder, were almost all completed by the late 1990s, and usually resulted 

in no criminal indictment. The highest number and rate of criminal investigations was 

found in Berlin, since many crimes involving GDR government or SED officials took 

place in that Land’s territory. Berlin created a special prosecutor’s office for GDR crimes 
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(ZERV, discussed below), which managed these investigations throughout the 1990s. 

Outside of Berlin the rate of investigation per 1000 citizens remained fairly consistent, 

with the exception of Brandenburg, whose official data likely overstates its investigations 

considerably (see footnote 30).  Across the former GDR and unified Berlin, just over 4 

citizens per 1000 were investigated by the new regime’s state prosecutors.  

 

Table 2.1: Criminal Investigations and Indictments, by Land 

Land Investigations 

Completed, 2005 

(per 1000 pop.) 

Investigations 

Resolved, 1997 

Indictments 

            number  % investigations 

Berlin 21,452   (4.3)  93.3%  419 2.0% 

Brandenburg    ca 23,000
30

 (~9.2)  93.7%  99 0.4% 

Mecklenburg 4,775   (3.0)  96.3%  60 1.3% 

Saxony 12,606   (2.9)  86.5%  279 2.2% 

Sax-Anhalt 6,540   (2.7)  96.7%  79 1.2% 

Thuringia 6,420   (2.8)  98.3%  101 1.6% 

 

Total ca 74,793   (4.1)  93.3%  1,037 1.4% 

Sources: (Marxen & Werle, 2000, p. 195; Marxen et al., 2007, pp. 17-25) 

 

 The small proportion of investigations resulting in indictments is indicative of a 

pattern cutting across all the TJ cases examined in this dissertation. By 1998 well over 

60,000 investigations had been initiated into criminal activity in the GDR, nearly 75,000 

by 2003, based on both individual complaints and the research of special departments 

within state prosecutors’ offices focused on GDR government criminality (Marxen et al., 

2007). While many cases were technically “resolved” through combining overlapping 

                                                 
30

 Brandenburg reported a total figure of 23,000 investigations through 2005, but this is almost certainly not 

accurate. Through 1997 it had initiated 12,995 investigations, already a surprisingly large number, and this 

number had nearly doubled by 2002. In many cases the Brandenburg state prosecutor used a “general 

registry” of judges, lawyers, and prosecutors to identify those likely to have committed crimes. So although 

23,000 people were checked in this way and counted as “investigated,” perhaps less than half of these 

involved any substantive investigation (Marxen, Werle, & Schaefter, 2007, p. 17). Because the number of 

substantive investigations is unknown, I use the official 23,000 figure here, although it is certainly an 

overestimate. 
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investigations or dropped due to lack of evidence, many required more substantial time 

and investigative resources between the early and late 1990s. Prosecutor’s offices spent 

considerable time on cases that turned out to be dead ends. There was clearly no 

summary justice, and by and large the rule was non-indictment rather than indictment, 

much less conviction and punishment.  

 Table 2.2 shows the distribution of defendants on trial by type of crime and 

territory.
31

 More than two thirds of all defendants were prosecuted for border violence, 

“perversion of justice” (influencing the outcomes of trials, manipulating evidence or 

verdicts, etc.), and election fraud. This substantive concentration reflects the lingering 

concerns of dissident groups and the legacy of investigations under the last GDR 

government, as well as the focus of state prosecutors in unified Germany on border 

killings which were the most serious area of criminality that was clearly connected to 

human rights violations and was also relatively recent.  

Table 2.2 covers a period in which 1,021 cases brought to trial involving 1,737 

defendants (Marxen et al., 2007, p. 32). If those accused of multiple crimes of the same 

type (particularly “perversion of justice”) are only counted once, then 1,450 people were 

defendants in these trials. As expected, Berlin rivals all other Länder combined in the 

number of people brought to trial, as it does in all the other categories of criminal 

investigations and prosecutions for GDR crimes.  

  

                                                 
31

 There was no rule or policy preventing the Old Länder from investigating and indicting as well, but the 

number of such TJ trials is negligible. 
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Table 2.2: Distribution of Defendants by Crime and by Region, 1991-2003 

Type of 

Crime 

Land Total 

 Berlin Five New 

Länder 

Old Länder # % 

Border 

Violence 

248 

(243) 

214 

 (206) 

4 

(4) 

466 

 (450) 

26.8 

(31.0) 

‘Perversion 

of Justice’ 

258 

(157) 

360 

 (240) 

0 

(0) 

618 

 (397) 

35.6 

(27.4) 

Election 

Fraud 

22 

 (22) 

111 

 (111) 

0 

(0) 

133 

 (133) 

7.7 

 (9.2) 

Stasi 

Crimes 

115 

 (100) 

120 

 (111) 

0 

(0) 

235 

 (211) 

13.5 

(14.6) 

Denun-

ciations 

7 

 (7) 

3 

 (3) 

1 

(1) 

11 

 (11) 

0.6 

 (0.8) 

Abuse of 

Prisoners 

3 

 (3) 

89 

 (78) 

0 

(0) 

92 

 (81) 

5.3 

 (5.6) 

Corruption 31 

 (25) 

26 

 (26) 

0 

(0) 

57 

 (51) 

3.3 

 (3.5) 

Economic 

Crimes 

25 

 (21) 

13 

 (12) 

0 

(0) 

38 

 (33) 

2.2 

 (2.3) 

Doping 46 

 (44) 

21 

 (21) 

0 

(0) 

67 

(65) 

3.9 

 (4.5) 

Misc. 4 

 (4) 

15 

 (13) 

1 

(1) 

20 

(18) 

1.2 

 (1.2) 

Total 759 

 (626) 

972 

 (818) 

6 

(6) 

1737 

(1450) 

100 

 (100) 

Sources: (Marxen & Werle, 2000, p. 202; Marxen et al., 2007, p. 32) 

Note: Figures in parentheses are the number of individual defendants, when multiple-counting of 

people indicted in multiple cases is accounted for. 

 

  Table 2.3 details the next two stages of filtering in TJ prosecution. Starting with a 

large number of investigations, a far greater proportion of the population than in any 

other post-communist democracy, the German Länder went on to prosecute 2.3% of those 

initially investigated. These people then became the pool of potentially punished or 

excluded, but the intensity of each successive stage of prosecution was moderated. Of the 

trials that continued to a legal judgment (i.e. the charges were not dismissed), 1,089 

reached a legal verdict and 753 of these people were convicted. This represents a 

conviction rate of nearly 70% of verdicts, but just over half of all judgments, and 43% of 
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all those indicted. The conviction rate varied from 50% to 100% (in doping cases) of 

verdicts, but for the most common charges, border violence and perversion of justice, the 

rates were 71.4% and 60.1% respectively. This data demonstrates that the first dimension 

of intensity, breadth or number of people affected, varies significantly depending on what 

stage of prosecution we focus on. There was a large reduction in the number of people 

impacted by prosecutions as the pool was filtered by prosecutor’s offices and courts of 

the first instance, which in turn limits the number of possible exclusions.  

  

Table 2.3: Outcomes of German TJ trials, 2003 

Stages of Prosecution Number % (as noted) 

Investigations 74,793  

Indictments 1,737 2.3% of investigations 

Judgments 1,397 80% of indictments 

Verdicts 1089 78% of judgments 

Convictions 753 69% of verdicts 

Acquittals 336 31% of verdicts 

Fines 165 22% of convictions 

Sentenced 580 77% of convictions 

No punishment 8 1% of convictions 

Probation/suspended 534 92% of sentences 

Incarcerated 46 8% of sentences 

2 years or less 483 83% of sentences 

more than 2 years 40 7% of prison sentences 

Sources: (Marxen & Werle, 2000, p. 202; Marxen et al., 2007, p. 32) 

 

 This brings us to the second dimension of TJ trials’ intensity, depth or potential 

severity of punishment. Table 2.3 also lists the numbers of defendants convicted, the 

division of fines and prison sentences (165 and 580 respectively), and the length of prison 

sentences. According to the German penal code prison sentences under two years are 

automatically converted to probation, as long as there is an expectation of good 
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behavior.
32

 In all but six of the 483 TJ cases this conversion to probation happened. With 

those exceptions, the only people who served time in prison were 40 people sentenced to 

terms of between two and 10 years. In all, in just over 92% of the cases where defendants 

were sentenced, German courts made use of probation rather than imprisonment. Of the 

40 sentences intended to result in actual prison time (longer than two years), 30 were 

cases of border violence (Marxen et al., 2007, pp. 31-37).  

 Both dimensions of intensity remained at comparatively high levels throughout 

the 1990s, until the statute of limitations came into force in 2000, limiting further 

prosecution to cases of human rights violations and border violence. Many people were 

investigated, but more importantly there were no external limits on investigations. Of the 

target population (people who committed crimes in service of the GDR), everyone who 

came up in state investigations or was accused by individuals entered the pool for 

investigation. There was no regulatory limit on the kind of officials or crimes to be 

considered, and no short window of opportunity within which action had to be taken. (Or 

rather, the time constraint was a long one, the ten year statute of limitations.) Similarly 

there were few limits on the severity of punishment that could be imposed on the guilty. 

There is no death penalty in Germany, and the automatic transformation of light prison 

sentences into probation may have been an encouragement for courts to impose light 

penalties. But as long as defendants were physically capable of serving prison time, they 

could do so.  

 The intensity of TJ prosecution in Germany helped determine the membership 

effects of those policies in a permissive way. If only a few people had been prosecuted, 

                                                 
32

 German Penal Code (Strafgesetzbuch, StGB §56, par 1-2). 
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then the corresponding potential exclusion would have been accordingly small. With 

nearly 75,000 investigations and 1,737 people indicted, the potential for exclusion was 

correspondingly high. However, as Table 2.3 indicates, only 46 people were imprisoned. 

Besides intensity, the mode of TJ helps account for this low rate of punishment, including 

the structure of courts, capacity of investigating and prosecuting institutions, and most 

importantly the criteria used to make judgments about past crimes.  

 In education and symbolism, the intensity of TJ prosecution in itself had some 

clear impacts, but raises as many questions as it answers. While the high intensity of 

prosecution enabled the production of information about the GDR past, intensity alone 

did not determine how much or what kind of information was produced in court verdicts 

or indictments. For example, indictments and verdicts often included lengthy and detailed 

narratives about the GDR concerning political context, the locus of decision-making 

power, and circumstances of the crime in question. This kind of information was made 

necessary not by the intensity of TJ but by the structure and slowly evolving rules of 

prosecution. 

 Two clear symbolic effects of high intensity prosecution were to establish 

discontinuity with the GDR regime and demonstrate political will. The willingness to 

consider such a broad range of crimes at every level of the GDR state emphasized a new 

set of legal norms and practices and the powerlessness of the old regime – although the 

elimination of the GDR as a state was the clearest symbol of this. The provision not just 

of promises to investigate and prosecute, but the resources to build special prosecutors 

and bring so many trials to completion, demonstrated a strong commitment to the FRG 

principle of accountability. But along the same lines, for some the combination of 
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enormous judicial effort with moderate retribution called the state’s capacity into 

question. Bärbel Bohley famously said of TJ prosecution, “We expected justice, but we 

got the Rechtsstaat instead” (Zielcke, 1991).  The next three variables, focused on the 

mode and process of prosecution, will clarify what it means to “get the Rechtsstaat” 

instead of justice. 

2.5 Criteria for Judging the Past  

Previous sections have discussed the initial consensus on German TJ 

prosecutions, the early and protracted timing of trials, and the high intensity of 

prosecution, which nonetheless contained within it a stark contrast between the breadth of 

investigations and the mildness of punishment. This section looks closely at two 

categories of prosecution to address the second claim of the overall argument, that how 

TJ is implemented shapes its membership, educational, and symbolic effects more than 

intensity. Intensity determined the potential membership effects of prosecution, but the 

criteria used (and capacity of courts, discussed in the next section) determined the 

magnitude and distribution of membership effects. These criteria also strongly shaped 

educational and symbolic effects by influencing official narratives and enabling courts to 

process a large number of cases.  

 The criteria for categorizing people and for judging criminal culpability can be 

clear or unclear, standardized or subject to discretion, individual or collective, and can 

vary in standards of proof and how they account for circumstances and context. In liberal 

democracies criminal trials are usually governed by clear and standardized rules for 

making individual judgments that take circumstances into account, with varying but well-

defined evidentiary standards. But there is also often some room for discretion by courts 
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in interpreting statutes, circumstances, and in sentencing. This is not only a question of 

whether the democratic rule of law exists or not, but how variations in these criteria shape 

effects. In deciding what form these variations will take for TJ prosecutions, judges, 

executives, and legislatures participate in the constitution of the “rule of law” for their 

own democracies. German criteria became clear and standardized, but only after several 

years and appeals processes. Judgments were primarily individual, although there was 

room for collective judgment at the level of GDR leaders. The circumstances and 

conditions of crimes were seriously considered at all levels, although they were only 

considered as mitigating factors for border guards.  

In post-communist TJ prosecution German courts made a number of decisions 

about how to weigh new kinds of evidence, how to account for the circumstances of the 

previous regime, and ultimately how to understand the nature of the GDR. The 

Unification Treaty specified that GDR law was presumed to be valid law except where it 

was incompatible with the German Basic Law; GDR officials could only be judged 

according to GDR law; and in cases where both FRG and GDR law applied, the one 

imposing milder punishment would apply.
33

 But this left more room for interpretation 

than the Treaty negotiators might have expected. The first TJ trials, happening almost 

simultaneously in different courts, quickly generated contradictory but plausible bases for 

judging GDR officials within the bounds set by the Treaty. Both alternatives were 

compatible with constitutional norms and allowed for punishment, but their 

interpretations of the GDR and its law had different implications for the extent and 

                                                 
33

 Unification Treaty, Annex I, Ch III, C, 2. The Czech Republic took a different approach, declaring the 

communist regime to be illegitimate in 1991. This did not mean invalidating all communist-era law, of 

course, but it meant the presumption of that law’s validity was much weaker.  
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distribution of punishment. These contradictions were resolved over a five year period 

through multiple appeals to higher courts. The evolution and eventual standardization of 

these criteria had a small impact on the number of punishments, but a much greater 

impact on the general and specific lessons that could be drawn from the trials by current 

officials and citizens. The process also was a highly visible demonstration of rights-

protection and separation of political and judicial spheres.  

German courts resolved three dilemmas about judging GDR officials: First, 

should they rely on positive law as promulgated by the GDR government, or on some 

form of natural law such as generally accepted norms of civilized society or, more 

concretely, international legal norms?
34

 Second, in considering GDR law should the 

courts rely on positive law as written or as practiced? The courts compromised on both 

counts, insisting that violations of GDR law be found before punishment could be 

imposed. But the GDR law that counted was to be interpreted by FRG courts in ways 

consistent with international norms, not with law as practiced at the time. Third, how 

should low level officials such as border guards, who were direct perpetrators in border 

                                                 
34

 For example, if positive law – the sum of legislation enacted by the government – is the only source of 

legitimate law, then any obedient citizen can rightfully claim legal innocence, even if complying means 

shooting at unarmed border crossers. In Germany after WWII Radbruch’s response was to deny that 

positive law is the only source of law, and further to claim that unjust law is not law at all (McAdams, 

2001b; Schuster, 1997, pp. 29-30, 129-130). But how is one to know which laws are just and which ones 

unjust? One must refer to generally accepted norms of civilized behavior, or basic principles of society. In 

this view, in a conflict between positive and natural law natural law is superior, and individuals are 

ultimately obligated to recognize this or face the consequences. A common criticism is that it is not obvious 

what the commonly held principles of civilized society are, or when these are so seriously in conflict with 

positive law that they require disobedience. The underlying basis for most complaints against “victor’s 

justice” is that new basic rules are retroactively imposed somewhere where they did not previously exist. 

Another criticism is that some basic principles of civilized societies are contested rather than uniformly 

accepted (e.g. death penalty, women’s suffrage, child labor, slavery, abortion). Depending on the time and 

place, it may seem that “civilized society” either allows or forbids them. Finally, it may be extraordinary to 

expect socially embedded individuals, however morally autonomous, to recognize when their technically 

legal behavior crosses the line to injustice, and to act heroically in the service of justice. Hart (1961), Fuller 

(1969) and Shklar (1986) address these questions of legal theory in great detail.  
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violence, be judged and punished compared to the GDR leaders who were far removed 

from the violence but made the decisions that caused it? Courts decided that both low 

level perpetrators and high level formulators of crimes could be convicted, but decision 

makers at the leadership level were to be punished more severely, in recognition of their 

greater responsibility. None of these dilemmas could be automatically or quickly resolved 

by applying the “rule of law,” since there were multiple answers that fell within 

democratic rule of law constraints.  

2.5.1 Criteria for Judging Border Guards 

 Trials for border violence were the most publicized and closely watched TJ trials 

of the 1990s. They involved most of the top leaders of the GDR, the most recent serious 

crimes – murder or manslaughter – and attracted media and public attention with a high 

potential for educational and symbolic impacts.
35

 And since many people were tried in 

this category (see Table 2.2) which can involve severe punishments, the potential for 

exclusion was also high. What participants and observers experienced was the slow 

construction of a set of criteria for judgment that was highly protective of individual 

rights, required substantial evidence of guilt, and allowed for numerous convictions but, 

through consideration of mitigating circumstances, skewed punishment toward former 

GDR leadership.  

The first border guard trial introduced a natural law approach to judging past 

crimes. In a trial lasting from September 1991 to February 1992 in Berlin’s Landgericht
36

 

Judge Seidel convicted two of four GDR border guards of manslaughter in the last killing 

                                                 
35

 Some trials for espionage and, in the later 1990s, for doping of athletes received a great deal of attention 

as well, but taken as a whole these other crimes never received the extended public attention that trials for 

border violence did. 
36

 State Court. 
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on the East-West German border in February 1989.
37

 One (who fired the fatal shot) was 

sentenced to three and a half years in prison, one to a two year suspended sentence 

(probation), and two others were acquitted. Their two main defenses were arguing that 

the FRG trial was illegitimate and maintaining that they were just following orders 

(Adams, 1995; Jakobs, 1992; Lampe & Arbeitskreis Strafrecht, 1993; Marxen & Werle, 

2000, 2002; Petersen, 1992; Quint, 1997; Schuster, 1997). One guard claimed that the 

officers’ instructions to him were, “A soldier’s duty is not to think, but to follow 

orders.”
38

 The judge found that the shooting was authorized by GDR law but that it 

nonetheless criminally violated basic norms of human rights.
39

 For him it was a question 

of positive versus natural law, “whether everything that is formally promulgated as law is 

also just [rechtens]?”
40

 He invoked Gustav Radbruch
41

 in finding that GDR law stood in 

“crass contradiction to the generally recognized foundations of the rule of law,” and was 

therefore unenforceable. “Even in the former GDR, justice and humanity were 

understood and treated as ideals… Shooting with the intent to kill those who merely 

wanted to leave the territory of the former GDR was an offense against basic norms of 

ethics and human association” (McAdams, 2001a, p. 32).
42

 Since the guards chose to 

follow orders that violated these higher principles, they were criminally liable.  

                                                 
37

 LG Berlin (523) 2 Js 48/90 (9/91), Judgment of January 20, 1992. 
38

 LG Berlin, Judgment of Jan 20, 1992, 41-42. 
39

 The Border Act of the GDR, Articles 26 and 27. Section 26.1 allowed the use of physical force to protect 

the security and order of the border, and Section 27.1 and 27.2 allowed the use of firearms as a last resort to 

prevent the commission of a crime. However, Section 27.5 also required that lives be protected if possible. 

Prior to 1982, the GDR Penal Code (Section 213) had criminalized leaving the country without official 

permission, but did not specify how border guards might or might not respond. 
40

 LG Berlin, Judgment of Jan 20, 1992, 136. 
41

 A German legal philosopher who after 1933 was a strong proponent of natural law as an approach to 

justice and a defense against technical legal repression.  
42

 LG Berlin 9/91, Judgment of January 20, 1992, 136-140. 
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 The dismissal of parts of GDR law as self-evidently illegitimate was in tension 

with the terms of the Unification Treaty, as well as West German legal practice, which 

after the 1970s treated the GDR as a sovereign legal state. Judge Seidel took into account 

political context and GDR practice to demonstrate guilt (demonstrating that in some 

circumstances border guards did not shoot, and yet were not punished), but did not 

account for other contextual factors that might ameliorate this guilt (such as actual 

enforcement practice or indoctrination of border guards). Seidel constructed an 

interpretation of the compatibility of GDR law with FRG norms that rejected strict 

positive law approaches, minimized the role of context, and in doing so allowed for easier 

punishment. This model was plausible but conflicted with another simultaneous verdict. 

 The second trial of border guards introduced a modified positivist approach to 

judging the shootings. In another Landgericht trial between December 1991 and February 

1992 Judge Ingeborg Tepperwein convicted two guards of manslaughter in a 1984 

shooting, giving suspended sentences of 18 and 21 months.
43

 Unlike Seidel, Judge 

Tepperwein found no explicit shoot-to-kill order in GDR law, but instead clear 

regulations regarding proportionality in using force. Since the guards must have been 

aware of laws requiring proportionate responses and dissuading them from shooting 

(regardless of “informal” norms urging them to kill border violators), they could have 

based different choices on GDR law, regardless of their own moral convictions. (In 

contrast, Seidel’s earlier ruling presumed the foundation of the guards’ refusal to shoot 

should have been their innate moral sensibility.) Based on this understanding of GDR law 

                                                 
43

 LG Berlin (518) 2 Js 63/90 KLs (57/91), Judgment of February 5, 1992. The guards shot Michael-Horst 

Schmidt as he tried to scale several walls of the border in 1984. Both guards used automatic fire and hit 

Schmidt, although he likely did not die until several hours later, due to lack of medical attention. In these 

cases suspension (probation) was the common practice, given an expectation of good behavior. 
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Tepperwein found, “This unarmed refugee was obviously no such threat [to border 

security]. Even if he had been, the mildest means should have been used, and that would 

have been shots at his feet” (Tepperwein cited in Adams, 1995, p. 633; Landsman, 

1996).
44

  

Tepperwein took GDR law more seriously than Seidel in that she found the 

guards in violation of that law rather than higher moral codes. She explicitly declined to 

use the Radbruch formula for this case since the guards’ “right to legal security” was 

more important than higher norms (McAdams, 2001a, p. 33).
45

 The two judges agreed in 

rejecting the “superior orders” defense, arguing that some orders were obviously illegal 

and the mere existence of an order does not diminish legal responsibility.
46

 But 

Tepperwein’s ruling reinterpreted rather than rejected the natural law strategy. She found 

norms within existing GDR law that could have guided the guards to the correct 

response. For instance, Section 27.5 of the GDR border law of 1982 mandated the 

preservation of human life where possible, which at the very least required immediate 

medical attention to shooting victims. The guards were then culpable for not interpreting 

existing laws in ways compatible with justice, regardless of how these laws were actually 

enforced. A critic wrote, “To impose on a system a different conception of the 

permissible sources of law than the conception actually employed by that system in 

practice – and to do so in a way that removes a defense to a crime that actually existed 

under the practice of that system – seems indeed to be another form of retroactive law 

making” (Quint, 1997, p. 200). Simplifying the process of prosecuting GDR officials by 

                                                 
44

 LG Berlin (518) 2 Js 63/90 KLs (57/91), Judgment of February 5, 1992, p50. 
45

 LG Berlin (518) 2 Js 63/90, Judgment of February 5, 1992. 
46

 LG Berlin (518) 2 Js 63/90, Judgment of February 5, 1992, pp 50, 55. 
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considering only formal statutes did not necessarily solve the problem of legal security 

and retroactive lawmaking. 

 Like Seidel, Tepperwein’s verdict involved recognition of political context. She 

recognized that border guards were pressured to conform to the norms of their 

organization by both reward and sanction, finding that “It was very hard in East Germany 

to swim against the stream. The defendants were at the bottom of a pyramid”  

(Tepperwein cited in Adams, 1995, p. 298).
47

 The light sentences reflected the view that 

even border guards could be victims of the GDR system.
48

 This implies that those at the 

top of the pyramid might be less directly connected but more culpable for these crimes.  

 Differences in the first two rulings were ultimately resolved by the Federal 

Supreme Court (BGH). The judgments found ways to convict border guards, although 

Seidel’s verdict suggested more severe punishment. But they also differed in their 

understanding of the status of GDR law, what kinds of context must be considered, and 

whether this context should be condemning, exculpatory, or both. In 1992-3 the BGH 

established a slightly modified version of Tepperwein’s model, using an “ideal” 

interpretation of GDR to convict border guards but not to punish them severely. This, in 

combination with verdicts in later leadership trials, became the model for judging past 

crimes. 

                                                 
47

 LG Berlin (518) 2 Js 63/90, Judgment of February 5, 1992. 
48

 Despite rules requiring the respect of human life, warning shots, and gradual escalation of firepower, it 

was common practice to shoot to kill (Grasemann, 1995; Marxen, Werle, & Böhm, 1999). Graseman cites 

testimony of a former border guard who was sentenced to 10 years imprisonment for failing to obey an 

order to shoot. At the same time, especially after the advent of Ostpolitik in the 1970s, guards were 

instructed to avoid shootings during important holidays and state events, such as Honecker’s state visit to 

West Germany in 1987, when it might be embarrassing to a regime that was increasingly being accepted by 

West Germany as a legitimate state. 
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 In November 1992 the Federal Supreme Court (BGH) upheld the convictions and 

suspended sentences of the two border guards in the second trial (Tepperwein’s), but 

elaborated on the reasoning behind them.
49

 The guards’ actions were theoretically 

compatible with provisions of the GDR’s Border Act of 1982, but there were also other 

valid sources of GDR law, such as the Border Act’s own rule on proportionality and the 

International Covenant on Civil and Political Rights of 1966, which guaranteed the right 

to emigrate (Article 12(2)) and the right to life (Article 6(1)).
50

 The court found a 

concrete basis in 1984 (the year of the shootings) for an interpretation of the Border Code 

that prohibited such shootings. The BGH agreed with Tepperwein that since one could 

have interpreted GDR law in 1984 the same way they were interpreting it in 1992, 

convicting the border guards did not violate Basic Law and Unification Treaty 

prohibitions on retroactivity.  

This “ideal” interpretation of GDR law was sufficient to convict the border guards 

but not to punish them severely. Where investigation of the GDR “reveals contradictions 

between human rights accepted under public international law by the GDR on the one 

side and the actual application of its laws on border control and the use of weapons on the 

other side, such contradictions can also be taken into account in analyzing whether a 

person who has violated human rights protected by an international treaty under superior 

orders has acted illegally.”
51

 Convictions could be based on GDR law rather than natural 

                                                 
49

 BGH 5 StR 370/92, Judgment of Nov 3, 1992. See also BGH St 39:1. Extensive discussions of the 1992 

verdict can be found in Schuster (1997), Quint (1997) and McAdams (2001a). 
50

 Although it never wrote the provisions of the act into its own law, the GDR’s penal code stated that 

violations of GDR’s international legal obligations were prosecutable. The signing of this Covenant was 

used by a number of dissident groups in the GDR to make claims for change based not on democratic 

norms or other ideas that were anathema to the regime, but based instead on its own agreements. 
51

 BGH 5 StR 370/92, Judgment of Nov 3, 1992, 17. trans. Schuster. 
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law or civilized norms, but must recognize the conditions of the GDR as well, conditions 

that often mitigated against punishment.
52

 After this BGH decision it was only in rare and 

extreme cases (see Table 2.3) that border guards served time in prison, although hundreds 

were convicted. Six months later, in March 1993, the Federal Supreme Court heard 

appeals in the first trial where Judge Seidel had invoked Radbruch and natural law to 

sentence two guards to multi-year prison terms.
53

 The BGH upheld the convictions with 

the same reasoning but their sentences to two years – automatically changed to parole.
54

 

In November 1996 the Constitutional Court (BVerfG), hearing a combined appeal of 

several cases, upheld the Berlin Landgericht and BGH decisions without qualifications.
55

  

 The first two border guard trials showed that while judges agreed that the 

Unification Treaty was valid, they disagreed on its interpretation and the nature of 

accountability of GDR officials had to be discovered by judgment and appeal. These 

questions were settled through compromises between recognizing practical conditions in 

the GDR and finding a higher position (such as natural law) from which to judge. The 

compromise in turn had implications for punishment, shaping its severity as well as its 

distribution, or the groups that were most likely to receive punishment.  

                                                 
52

 This decision has been criticized for its ambiguity as far as what this “taking into account” means for 

guilt or innocence, for its lack of clarity compared to decisions based squarely on natural law, but also for 

going too far in the direction of natural law by imposing an imaginary interpretation on GDR statutes 

retroactively (Quint 1999). 
53

 BGH 5 StR 418/92, Judgment of March 25, 1993. 
54

 Unlike in its previous ruling, here the BGH did not entirely abandon the natural law approach, arguing 

that at least one guard had “a sufficient understanding of justice and humanity to know that the prohibition 

of killing belongs to the core of ethics” (BGH 5 StR 418/92, Judgment of March 25, 1993:168, 189 trans. 

Schuster). 
55

 In this third hearing of the question the Court found that regardless of the formal legality of shooting at 

border crossers, firing on unarmed civilians in this situation was an “obvious breach of internationally 

protected human rights. The breach was so serious that it went against the legal perceptions of human value 

and dignity held by all nations. In such a case, positive law had to give way to justice” 

(Bundesverfassungsgericht, 1996b translated David Thorneloe). This is an interesting merging of 

international legal norms with natural law (“justice”), as both international treaties and civilized 

perceptions of human value are referenced. 
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2.5.2 Criteria for Judging GDR Leaders 

 The border guard trials established criteria for TJ prosecutions that included a 

strong suggestion that leaders could be judged and punished more harshly than the rank-

and-file. From 1992-2001 this was applied to trials of GDR leaders in ways that 

generated new disagreements among courts that, after another series of appeals, 

completed the German judicial model for judging GDR crimes. GDR leaders were judged 

more collectively than border guards (they could sometimes be convicted “as politburo 

members,” but no border guards were convicted “as border guards”) and with greater 

severity, but with less consideration of individual extenuating circumstances and looser 

requirements for evidence of direct links to crimes. These aspects of criteria affected 

punishments but also shaped the production of information about the GDR and lessons 

about the FRG’s protection of individual defendants. Symbolically, like the border guard 

trials, these criteria contributed to a demonstration of political will and capacity for 

prosecution but unwillingness to trade off constitutional protections for punishment. 

The two most significant leadership trials and appeals, the “Honecker” trial 

(1992-1996) and the “Politburo” trial (1996-2001), illustrate new dilemmas: how to judge 

GDR leaders as indirect perpetrators in comparison to lower level direct perpetrators in 

border violence; and how to account for the conditions in which these leaders made 

decisions, compared to those of border guards. The resolutions of these dilemmas built 

upon the border guard trials in adhering to the Basic Law, Unification Treaty constraints, 

and interpretation of the GDR’s pyramid of authority where the top bore most of the guilt 

for border deaths. Both leadership trials resulted in the conviction of every defendant who 

did not die first or become too ill to stand trial. In fact, the most important obstacle to 
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punishing indicted former communist leaders in Germany was their advanced age and 

poor health.
56

 

The first leadership trial involved Erich Honecker and five others. It established 

that leaders responsible for the border could be convicted of indirect complicity in border 

killings, without regard to international political circumstances. Investigations of 

Honecker and other ousted SED leaders in the late GDR had concentrated on corruption 

and abuse of power, but after unification the Berlin State Prosecutor’s office issued an 

800-page indictment of Honecker and five others for “indirect complicity”
57

 in 

manslaughter, since they directed the border regime through membership on the National 

Defense Council (NVR) (Richter, 1993). Honecker was returned from Moscow to 

Germany in July 1992 after much uncertainty and diplomatic wrangling,
58

 and doctors 

determined that he could stand trial only for two half-days per week.
59

  

 All six co-defendants sat on the NVR which oversaw the management of the 

GDR’s border and border guards. Erich Mielke had also been head of the Stasi (MfS, or 

                                                 
56

 Germany, along with Poland and most other post-communist democracies, has a strict prohibition on 

violations of human dignity – this is in fact the first article of the German Basic Law. The removal of 

defendants based on their incapacity to attend the trial, or serve a sentence if found guilty, has been 

common. The average age of defendants in all TJ trials was 57 ½ years, and the GDR leaders tended to be 

much older than this (Marxen et al., 2007, p. 34). While the recentness of a past regime’s crimes is 

generally seen as an advantage for prosecution of direct perpetrators, this doesn’t always apply to the 

highest leadership. 
57

 The German term is “mittelbare Mittätershaft,” which suggests complicity by means of other people. 

They were also said to be the instigators of the crimes committed by border guards.  
58

 Honecker had been General Secretary of the SED since replacing longtime head Walther Ulbricht in 

1971. After 1989 he was sporadically held under house arrest, pending various investigations, but the 

GDR’s state prosecutor never issued an indictment, and decided that Honecker’s progressing cancer would 

not allow him to be imprisoned. From April 1990 he stayed in a Soviet military clinic in the Soviet zone of 

Berlin and eventually traveled – or fled – to Moscow for further treatment. With the disintegration of the 

USSR he moved to the Chilean embassy in Moscow, but was returned to Berlin for prosecution in July 

1992 after diplomatic negotiations. 
59

 The question constantly debated throughout 1992 was whether it was certain that Honecker’s trial could 

not be completed, or merely possible. This involved many medical hearings and examinations, and quite 

detailed discussions of the defendant’s liver and tumor. The judge determined that until it was certain 

Honecker would not last through the trial, it was the court’s duty to press on. 
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secret police). Willi Stoph, former Prime Minister of the GDR, had been in the Politburo 

until November 1989. Kessler, Streletz, and Albrecht had all been involved in border 

management in the Defense Ministry or regionally. They were charged with establishing 

the fortified border and making it progressively more deadly (at least 68 shootings were 

referenced in the indictment).
 
The indictment documented numerous meetings leading to 

the “shoot to kill” policy, the reward of border guards who complied, and the utilization 

of automated devices such as mines and unmanned machine guns.
60

 The case came to 

trial in Berlin’s Superior Court (Kammergericht) in November 1992, with a greatly 

reduced number of counts (Richter, 1993; Schaefgen, 1995a; Wesel, 1994).
61

 The trial 

immediately faced setbacks when charges against Stoph were suspended and eventually 

dropped for health reasons, and Mielke was removed so he could face trial on other 

charges.
62

 In January 1993 Berlin’s Constitutional Court excused Honecker due to bad 

health and he quickly left for Chile (Richter, 1993, pp. 238-240).
 63

 Within three months 

the number of defendants had been reduced to three and the two most prominent (Mielke 

and Honecker) were gone. 

 The remainder of the trial demonstrated with copious evidence that the National 

Defense Council had managed the border regime and bore indirect responsibility for 

shootings. The defendants all evoked the larger context of the Cold War conflicts, but 

                                                 
60

 Despite the enormous amount of archival material taken over from the GDR after unification, no record 

of an actual “shoot to kill” order was uncovered. However, there were numerous instances where the use of 

firearms and the “destruction” of border violators were discussed. 
61

 The counts of manslaughter were reduced from 64 to 12. 
62

 Mielke was tried and convicted for the 1931 shootings of two Weimar police officers. Charges related to 

the GDR border were dropped in July 1994. His murder trial was quite interesting in itself, but as Winters 

(Winters, 1995) argues, it had little to do with working through the GDR past. 
63

 Honecker’s defense attorneys had filed a complaint with this court asking that he be released. Opinions 

differ about the validity of the judgment and its contribution to the rule of law in Germany (McAdams, 

2001a, p. 38; Schaefgen, 1995b). Honecker died in Chile in April 1994.  
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Boss, the new trial judge, ruled that they constituted the leadership of the GDR and had 

greater freedom of action than border guards (Richter, 1993).
64

  In September 1993 the 

three were convicted of indirect complicity in manslaughter with prison sentences 

between 4 ½ and 7 ½ years, over the two year threshold that would ensure that all three 

spent time in prison. The sentences were all suspended pending hearing by the Federal 

Supreme Court.
65

  

 Ten months later the BGH upheld this decision but added “indirect perpetrators”
66

 

to the original verdict, emphasizing evidence (from NVR archives) of connections 

between these leaders and border guards who had actually fired, but only increasing one 

prison sentence.
67

 In October 1996 the Constitutional Court (BVerfG) heard appeals by 

border guards in combination with Streletz, Kessler, and Albrecht, arguing that their 

convictions violated prohibitions on retroactive punishment.
68

 The Court rejected the 

appeals with the following reasoning:  

The grounds for confidence which the norm [prohibiting retroactivity] 

protects cease to exist when the other State excludes criminal liability for 

the most serious criminal injustices through grounds of justification in 

national regulations, which support and favor such injustice as to seriously 

flout human rights generally recognized by the international community…  

The applicants are therefore denied the chance to rely on these grounds of 

justification; instead they are guaranteed punishment according to the 

statute in force at the time of the act (Bundesverfassungsgericht, 1996b).  

 

This was the final answer to one dilemma: given the Unification Treaty, how can 

conflicts of positive and natural law be resolved, particularly when the practice of law 

                                                 
64

 In January 1993 the original judge (Bräutigam) was replaced by Hans Boss, oddly enough for seeking 

Honecker’s autograph for another judge.  
65

 LG Berlin (527) 2 Js 26/90 Ks (10/92), Judgment of September 16, 1993. 
66

 mittelbare Täter 
67

 BGH 5 StR, Judgment of July 26, 1994. 
68

 BVerfG Judgment of October 24, 1996. 
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conflicted with its written form? It was to happen not through the retroactive application 

of FRG law, but by application of GDR law interpreted according to current democratic 

principles – that is, “correctly.”  

The second TJ prosecution of GDR leadership, the “Politburo Trial” of former 

General Secretary Egon Krenz and six others, included more serious charges than the first 

trial against officials without direct authority over the border. The verdicts established 

that the highest political leaders of the GDR were legally responsible for criminal 

outcomes of relatively broad policy decisions. In November 1994, a few months after the 

Federal Supreme Court upheld the Honecker trial convictions, seven Politburo members 

(including some who were not members of the National Defense Council) were charged 

with “active involvement” in creating the border structure that resulted in killings, and 

complicity in manslaughter for failing to reduce the danger of the border regime. The 

indictment listed 66 counts of manslaughter and attempted manslaughter between 1962 

and 1989 (Grafe, 2000). A basic assumption of this indictment was that politburo 

members had the freedom to make meaningful decisions: “The politburo of the Central 

Committee of the SED was the highest and most independent organ of power in the 

former GDR… It possessed the highest decision making authority in defense, security, 

and border questions. Basic decisions of the Politburo were authoritative for the GDR’s 

border regime” (Grafe, 2000, p. 19). Unlike the previous leadership trial which had 

drawn direct links between leaders and border guards, here everything that happened in 
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the GDR was understood to have been approved by the Politburo (Neue Justiz, 2001; 

Winters, 2000).
69

  

By fall of 1995 the charges had been reduced to 49 counts of manslaughter and all 

defendants were charged with active involvement in manslaughter, not simply failing to 

change the border regime.
70

 (Four of the seven defendants were dismissed for health 

reasons (one died), leaving only Egon Krenz and Günther Kleiber who had both been in 

the National Defense Council, and Günther Schabowski who had not.) The defense 

claimed that protecting the GDR’s sovereignty had required a fortified border and that 

there had been “no shoot-to-kill order, [rather] there were conditions for the use of 

firearms. [They] never told a border soldier that he should kill” (Grafe, 2000, p. 22). 

While Schabowski admitted moral and political guilt for the general situation in the 

GDR, all the defendants asked the court to consider a broader political context than it was 

willing to, primarily the USSR and the Cold War (Grafe, 2000, p. 21).
71

 In August 1997 

the Berlin State Court (Landgericht) sentenced Krenz to 6 ½ years and the other two to 3 

years each. In its verdict the court found that: the border regime was constructed for the 

benefit of the GDR leadership; there had been an “ideological shoot to kill order” if not a 

formal one; the leaders who directed killings were culpable as killers; and as the 

                                                 
69

 A strategy like this was employed much more aggressively at the IMT occupied Germany after WWII. 

The Allies convicted several organizations (e.g. the SS) of being criminal, which meant members of those 

organizations were criminals by definition, and could be punished with a minimum of additional 

procedures. 
70

 Berlin LG (527) 25/2 Js 20/92 Ks (1/95), Judgment of August 25, 1997. Once again (see Fn 41) Judge 

Brautigam was removed from the trial. Richter (Richter, 1993) explains in some detail the supposedly 

random procedure for choosing judges, and how Brautigam appears to have manipulated it in order to serve 

on certain trials. 
71

 The main mitigating factor in Krenz’s case was that he was widely believed responsible for the peaceful 

ouster of the SED and opening of the Berlin Wall in 1989, having intervened against use of force against 

protestors in Leipzig and other cities. This had been debated but was commonly accepted at the time.  
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indictment alleged, “without Politburo decisions these shootings would not have 

happened” (Grafe, 2000, p. 24; McAdams, 2001a).
72

   

 Two years later the Federal Supreme Court upheld the convictions and sentences, 

adding to the verdict that the border regime was maintained in the SED’s interest, that the 

USSR had granted the GDR significant freedom in how the border was fortified and 

enforced, and that “it was possible to attain security of the border without it coming to 

deadly force” (Grafe, 2000, p. 25).
73

 Therefore, Politburo decisions that first created and 

then failed to dismantle the border regime made the defendants liable, even Schabowski 

who had not been directly in charge of the border. At the time Egon Krenz declared, “I'm 

not bitter about this, but it was the German Democratic Republic that was really on trial” 

(Reuters 11-8-1999) . He was correct in that the courts based their verdicts on the status 

of the GDR and internal sovereignty of the SED, the degrees of freedom exercised by its 

leadership, and the arbitrary nature of its own law enforcement.
74

  

 Over the course of nearly ten years German courts constructed a set of criteria for 

judging GDR officials that reconciled the Unification Treaty’s provisions with the FRG’s 

constitutional principles and melded positive and natural law approaches. Initially 

conflicting criteria were slowly clarified in a cycle or appeals and revisions. Criteria were 

largely individual and based on evidence of violations of GDR statutes, but allowed for 

some collective judgment in the case of GDR leaders and interpreted GDR statutes in 

unique ways. Consideration of mitigating circumstances was accepted for border guards 

more than for the leadership, and sentencing reflected this. This construction of criteria 
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 Berlin LG (527) 25/2 Js 20/92 Ks (1/95), Judgment of August 25, 1997. 
73

 BGH 5 StR 632/98, Judgment of November 8, 1999. 
74

 The Constitutional Court declined to hear an appeal and the European Court of Human Rights upheld 

verdicts in both leadership trials in 2001. 
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helps explain why the many thousands of investigations and hundreds of indictments 

failed to translate into prison sentences. The way in which courts adhered to the rule of 

law evolved alongside an interpretation of the GDR and the hierarchy of power within it. 

This complex interpretation was supported by the release of detailed historical narratives 

in indictments and verdicts, touching on many aspects of the GDR and ultimately 

constituting a skeletal but relatively coherent official history. Corresponding to the 

verdicts’ hierarchical image of the GDR, the lessons imparted about the obligations and 

accountability of decision makers were much stringent than those of lower level officials.  

The trials are perhaps most striking as general demonstrations of a democratic 

judicial process, and the state’s commitment to rule of law principles such as individual 

dignity,
75

 due process,
76

 and non-retroactivity. Christoph Schaefgen, Berlin’s chief public 

prosecutor during the 1990s, was strongly dissatisfied with the mildness of TJ trials, 

criticizing “BGH jurisprudence, whereby the despotic acts of GDR legal officials are 

only punishable when they are deemed excessive by the GDR’s own political criminal 

law” (Grafe, 1999, p. 7).
77

 This was indeed an outcome of the trials’ criteria – the rule of 

law limited punishment by generally requiring evidence of legal violations, and not just 

despotism. Extraordinary and permissive rules for prosecution could have been less 

frustrating to those advocating punishment and might have also reshaped the courts’ 

historical narratives and symbolic emphases. An important disincentive for such 

extraordinary procedures, and a factor that made German criteria more easily applicable, 
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 This includes the release of defendants unable to endure punishment. 
76

 This includes the provisional nature of verdicts in the first instance, as well as the replacement of judges 

seen to be biased. 
77

 He preferred a special law enabling greater punishment to show that “the interests of the victims are at 

least as worthy of protection as those of the perpetrators” (Grafe, 1999, p. 7). 
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was the framework and strong capacity of German judicial institutions which is the 

subject of the next section. 

2.6 Institutional Capacity 

 Addressing the capacity of the institutions in charge of TJ prosecutions 

contributes to the overall argument in several ways. We would expect differences in the 

impacts of prosecutions to be affected by the capacity (permanence, resources, autonomy, 

staffing, and mandate) of the institutions implementing it. German prosecutors and courts 

were richly endowed, independent, and not burdened with a mandate beyond their ability 

to carry out, so capacity was not a limiting factor for exclusions. Strong institutional 

capacity helped ensure the compatibility of TJ prosecution with democratic consolidation 

and allowed Germany to comfortably contain almost all its TJ prosecution within the 

conventional justice system. Every TJ trial was, therefore, a dramatic example of 

conventional German justice in action, even if the criteria just discussed sometimes 

provided an extraordinary substance for these trials.  

 The two relevant institutions here are courts and prosecutors. District, Land, and 

Federal courts were permanent and well-embedded in Germany’s overall state structure. 

German courts are managed by Justice Ministries, but judges’ independence is protected 

by long-term appointments after early probationary periods (GG Art 97). Where there 

was a ready-made set of institutions capable of taking over, as was the case in unified 

Berlin, GDR prosecutors and judges tended to be dismissed and their functions taken on 

by the Ministry of Justice of West Berlin (now Berlin). Although many former GDR 
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legal officials were able to reapply for their old jobs in Berlin, few were rehired.
78

 The 

five new Länder built courts and justice ministries from scratch, retaining more GDR 

employees than in Berlin but also supplementing these with many Western imports (see 

Chapter 5).
79

 However, in conducting TJ prosecutions German courts did not start from 

scratch, interpreting relevant provisions of the Unification Treaty within the constraints 

of the Basic Law, which together addressed some of the fundamental questions of TJ 

prosecution, as discussed above.  

State prosecutor’s offices are a slightly more complicated story, particularly in 

Berlin where the most significant prosecutions took place. Between 1991 and 1993 the 

five new Länder constructed new public prosecutor’s offices within their Justice 

Ministries and Berlin expanded its existing West Berlin office. Justice Ministries in each 

new Land officially took over any investigations pending from district-level activities at 

the end of the GDR, and about half of all TJ prosecutions took place in Berlin where the 

central infrastructure of the SED remained.
80

 (Many border shootings took place in the 

Land of Berlin, including the first and foundational trials in this area.
81

)  

Unlike courts, which all remained conventional institutions, an extraordinary and 

temporary body for the purpose of investigating, indicting, and prosecuting GDR crimes 

was created in Berlin. Starting with a “working group on government criminality” in the 
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 In the four years after their dismissals 15% of the former employees in Berlin were rehired (Borneman, 

1997, p. 60). Rates were higher in the new Länder, over half being rehired in Brandenburg and Saxony. See 

Chapter 5 for a detailed discussion of this process. 
79

 Each new Land had a “partner” land in the FRG which was supposed to provide some funding, training, 

and staffing support. For the most part the old Länder provided some support, but not at the level originally 

promised.  
80

 Some of the central GDR figures and institutions ended up just outside of Berlin in Brandenburg, which 

helps explain the relatively large number of investigations in that Land. 
81

 The whole GDR-FRG border was fortified, but only the border between East and West Berlin was, 

technically, the “Berlin Wall.” Many but by no means all attempted border crossings happened there. 

Estimates vary, but approximately 900 people were killed at the German-German border. 
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Superior Court in October 1990, the Berlin public prosecutor’s office created the Central 

Investigative Office for Regime- and Unification Criminality (ZERV) in 1991.
82

 ZERV 

directed the majority of TJ prosecutions, and nearly all prosecutions of high officials, for 

the next decade. All 16 Länder agreed to supply staff and funding for this office, but 

despite periodic reaffirmations of support it complained of being chronically short of 

resources (Borneman, 1997; ZERV, 1993)(Be Drs 12/3097).  ZERV was the closest 

unified Germany came to a centralized investigative body for GDR crimes and it 

certainly contributed to the large number of investigations undertaken in Berlin, although 

it is not obvious how much smaller the number of investigations would have been 

without this extraordinary body (see Tables 2.1 and 2.2). For any GDR crimes there were 

two potential levels of investigation and prosecution – conventional Land prosecutors and 

ZERV in Berlin.  

 The capacity of German courts and state prosecutor’s offices contributed to 

keeping TJ prosecution within the constraints of constitutional norms and Germany’s 

evolving understanding of the rule of law. The courts proved capable of bringing nearly 

all indictments to a trial verdict or another kind of resolution. They also had the resources 

and time to produce extensive information
83

 in their verdicts, and the independence to 

adhere closely to legal constraints, regardless of pressure from groups representing GDR 

victims or leaders. The consolidated court system in the FRG and commitment of the 

German government to build Justice Ministries in the new Länder removed one reason to 
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 It was subdivided into two departments, ZERV I, dealing with economic crimes during Unification, and 

ZERV II, dealing with GDR state crimes. 
83

 For example, the Landgericht verdict in the Politburo (Krenz) trial is a fairly comprehensive book-length 

history of the GDR state. Similarly, most of the indictments of GDR leaders go to great length to present an 

interpretation of the historical context in which border shootings took place.  
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demand special or extraordinary courts – unsuitability or inability of the current court 

system to handle such cases. Such a special court might still have been compatible with 

the Basic Law and rule of law, but prosecutions certainly would have progressed 

differently. The special prosecutor’s office (ZERV) is the exception in German 

prosecutions since it was not a conventional or permanent judicial institution. This 

extraordinary institution likely broadened the scope of TJ prosecutions, but did not affect 

the legal or constitutional constraints faced by those cases that reached indictment and 

moved to the courts.  

2.7 Decentralized and Closely Monitored Prosecution 

 The last dimension of the mode of implementation of TJ prosecution is the degree 

of centralization or decentralization. The key factors here are the nature of central 

monitoring and the relationship between this centralization/decentralization and 

institutional capacity, and both are strongly influenced by German federalism. German TJ 

prosecution was decentralized but closely and effectively monitored by central courts. 

Courts of first instance at the Land level were overseen (through appeals) by higher Land 

courts, the Federal Supreme Court, and in some cases the Federal Constitutional Court. In 

the first few years of prosecution it was not uncommon for Land courts to suspend 

sentences pending appeals court rulings, since those courts saw their own rulings as 

experimental and provisional. This indicates one side of effective monitoring, and the 

other is the rapid and full compliance of Land courts with the verdicts of higher courts. In 

short, German TJ prosecutions were implemented by a functioning court system in a 

federal democracy.  
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 Public prosecutors were decentralized in the same way courts are, by Land within 

the Ministries of Justice.
84

 (The special prosecutor, ZERV, was centralized.) They were 

not monitored through a hierarchical structure like courts are, but were ultimately 

controlled by each Land’s government and justice ministry. However, they are tied 

closely into the conventional judicial hierarchy in that their indictments are pursued there. 

As Schaefgen (chief prosecutor of ZERV in Berlin) suggested above, a more centralized 

and autonomous court with fewer restraints on prosecutions might well have resulted in 

more exclusions, different educational impacts, and perhaps a more sharp symbolic 

discontinuity with GDR, but such TJ policies were precluded by the Unification Treaty 

consensus and Germany’s federal structure. 

2.8 Effects: Exclusion, Education, Symbolism 

 TJ prosecutions in Germany resulted in 753 criminal convictions and 46 people 

incarcerated, most of these for crimes related to border violence. These are high numbers 

compared to other post-communist states, but the numbers of convictions and 

punishments are low compared to the number of investigations carried out. The next 

chapter will show that a comparable level of punishment in Poland was associated with 

much lower intensity of prosecution. The German case on its own shows that exclusions 

(their number and concentration at the elite level) were enabled by the intensity of 

prosecution but significantly shaped by the mode of implementation. The puzzle of many 
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 In the first years of unification there was some discussion of creating a central authority for dealing with 

GDR crimes based on the model of the Central Administration for Investigation of Nazi Crimes in 

Ludwigsburg. By 1992 this idea was abandoned by the FRG’s Justice Ministers in favor of the 

decentralized approach that de facto concentrated almost all the most important legal activity in Berlin. 

This decision allowed continued variation in prosecutions among Lander, and meant there was neither an 

official repository for judicial statistics, nor a set of standard definitions of categories of crimes. 
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investigations and indictments, but few punishments can be clarified with the criteria 

used for judging past crimes and the institutional framework within which criteria 

developed. Criteria in particular limited exclusions by requiring strong evidence of 

violations of GDR law. Criteria were also pivotal in shaping the distribution of 

punishments among those convicted of crimes by allowing some collective punishment 

of elites and mitigating circumstances for border guards. 

 Prosecutions of border guards and former GDR leaders produced enormous 

amounts of public information about the previous regime, and in several iterations over 

ten years demonstrated the roles of citizens and the state in achieving justice in a 

democratic context. While the state sought justice in all cases where an accusation was 

made (whether initiated by state prosecutors or by individual citizens), it did so in a way 

that protected individual rights and dignity, even at the expense of victims’ desires for 

retribution.
85

 Indictments and verdicts were often hundreds of pages long and contained 

coherent narratives about and interpretations of the GDR. Its hierarchy of power was 

found to be pervasive and pyramid shaped. While courts offered lower level officials 

lenience, leaders were judged more severely because of their relative freedom and 

therefore responsibility for the political system. These interpretations were not the 

inevitable outcome of justice, but came about as criteria evolved during the trial process. 

German conventional courts did not produce large-scale retribution for past crimes 

precisely because of the constitutional and legal constraints required by the FRG’s 

democracy and the terms of German unification. 
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 For example, ZERV Chief Prosecutor Schaefgen complained about federal court verdicts and the 

exclusion of half of the GDR’s high leadership from prosecution for health reasons.  
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Specific lessons applicable to new citizens and new officials of unified Germany 

(such as deterrence) were less clear. State officials in charge of coercive force might be 

encouraged to examine their orders and instructions for inconsistencies with Basic Law 

norms, particularly when using deadly force, but it wasn’t entirely clear on what basis 

they could make these evaluations for themselves. Specific lessons for current and future 

leaders were even more ambiguous, since leaders were convicted in large part for their 

participation as elites in a repressive and authoritarian regime that no longer existed.  

Symbolically, TJ prosecutions emphasized strong but complicated discontinuity 

with the GDR, the political will to pursue prosecutions whether or not they resulted in 

punishment, and the capacity of the state to process and “resolve” huge numbers of 

accusations and complaints. The Unification Treaty spelled out the abrupt and wholesale 

transformation of the GDR regime, but it did so while maintaining – for the purposes of 

prosecution – some legal continuity, since GDR laws would still in most cases considered 

valid. The courts filled in the details of this discontinuity, eventually establishing a model 

where violations of GDR law were necessary for convictions, but GDR law as interpreted 

by the FRG in the present day. The political will to prosecute began in the GDR, was 

carried on in the Unification Treaty, and was finally implemented by judicial institutions 

with strong capacities. Unlike some other new democracies where commitment to 

prosecution fluctuated over the first few years, Germany continued to dedicate 

considerable resources to that project for an entire decade. 
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Chapter 3: Transitional Criminal Justice in Poland 

 

3.1 Introduction 

 

 This chapter shows that low intensity prosecution in Poland was compatible with 

the three arenas of democratic consolidation. It also supports the argument that high 

intensity is necessary but not sufficient for large scale exclusions. Whether and in what 

way this potential for exclusions is met is determined by the process of implementation of 

TJ prosecution, in particular by criteria and institutional capacity. Although intensity may 

influence symbolic effects, the criteria for judgment and capacity of Polish institutions 

strongly shape both educational and symbolic effects.  

Several features of Polish TJ prosecution stand out in contrast to Germany. First, 

Poland carried out a form of political trial in the lower house of its parliament (Sejm) that 

produced outcomes different from its conventional trials, but still proved compatible with 

emerging liberal democratic norms and institutions. Second, Poland’s conventional TJ 

trials were very low intensity, which limited their potential membership effects. But as in 

Germany, it was the mode of implementation of Polish trials that determined how many 

and who were punished, what information was produced, and the symbolic impacts of the 

trials. Particularly important were the lack of clear and standardized criteria for judgment 

and characteristics of the implementing institutions (both parliamentary and judicial) that 

were not conducive to constructing such criteria. Prosecution in both political and judicial 

arenas was compatible with the consolidation of Poland’s democracy, but both processes 

affected the dimensions of consolidation more unevenly than in Germany.  

 The earliest and for several years the most important of Poland’s TJ trials was 

political, taking the form of parliamentary hearings on whether or not to try General 
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Jaruzelski before a Tribunal of State – similar to an impeachment process.
86

 Conventional 

investigations, indictments, and trials carried out within regular judicial institutions 

overlapped with these political hearings, but began somewhat later.
87

 By 2000 there had 

been several dozen investigations of Communist-era officials resulting in the initiation of 

six trials involving a total of 40 defendants.
88

 Three of the six trials were completed, one 

of which resulted in prison sentences for 12 low level officials. By the end of 2001 there 

were several hundred new investigations and 15 new indictments, but no additional 

completed trials.  

Poland does not pose a puzzle of intensity and exclusions since Poland’s few 

indictments and prosecutions correspond with its few punishments. The question is rather 

what caused the membership, educational, and symbolic effects of prosecution. Polish 

punishments were minimal and weighted toward the lower rather than highest ranking 

officials, but prosecution produced significant educational and symbolic impacts even 

when the policies lingered without completion or were aborted.   

Initial contestation over TJ, unresolved criteria for judging former officials, and 

weak judicial capacity contributed to the delayed, incomplete, and highly politicized 

nature of TJ prosecution. Initial contestation was reinforced rather than resolved through 

Sejm hearings and conventional prosecutions. The criteria used in conflicting lower and 
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 These were parliamentary hearings of the Committee on Constitutional Responsibility through which the 

Sejm decided not to bring criminal charges against Wojciech Jaruzelski for his Martial Law activities. This 

was the only constitutional means of criminally prosecuting a former head of state. 
87

 Since late 2000 one branch of the Institute for National Remembrance (IPN) has operated essentially as a 

special prosecutor for historical crimes, including Communist-era crimes. Its investigations, discussed 

below, fall just within the temporal limits of this study, but none of its indictments of Communist-era 

crimes does.  
88

 Three trials involved 12 defendants each and the others concerned only one or two defendants each. Two 

trials resulted in acquittals, reversals on appeal, re-trials, and then re-acquittals. Each of these cycles counts 

here as a single trial process.  
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appeals court verdicts remained largely unresolved until the late 1990s because of courts’ 

weak capacity, the lack of effective hierarchical control within the court system, and the 

absence of a legal foundation (such as the Treaty of German Unity) on which courts 

could base a binding interpretation of the Communist regime. Polish prosecutions were 

protracted without making much progress toward effective rules and criteria. 

 Despite the low intensity and minimal exclusions of TJ prosecution, the Sejm 

and/or courts remained almost constantly engaged with TJ after 1992. The impacts these 

institutions produced differed from those in Germany in ways shaped by contestation, 

criteria, and institutional capacity. Their engagement with TJ was rule-bound, so the lack 

of resolution impeded punishment but was not detrimental to democratic consolidation. 

Sejm hearings and conventional trials generated fundamental debates about the Polish 

past and produced enormous amounts of information about the Martial Law period, 

although this did not take the form of concrete guidelines, authoritative verdicts, or an 

official history. Polish courts showed that punishment could be sacrificed to protect the 

rights of defendants and an emerging understanding of the rule of law, but this happened 

largely through a lack of verdicts and skewing of punishment toward underlings over 

leaders. 

Symbolically, Polish prosecutions emphasized broad legal continuity with the past 

regime, with only narrow areas of disjuncture. None of the Polish prosecutions did much 

to demonstrate state capacity or political will because successive governments found 

themselves able to muster enough support neither for extraordinary trials nor for an end 

to prosecution. Instead, debate over TJ issues became an enduring cleavage in Polish 
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politics, one that was not conducive to retribution but was compatible with democratic 

procedures. 

3.2 Initial Contestation 

 Polish TJ prosecution began in an atmosphere of intense contestation 

demonstrated by the rapid breakdown of its transitional “thick line” policy in 1991, the 

sudden initiation of lustration that helped bring down fragile governing coalition in 1992 

(see Chapter 6), and the high salience of TJ issues in party platforms and competition. In 

addition to the basic questions of the criminal accountability of former officials faced by 

all new democracies, in Poland TJ policies were likely to be used instrumentally in 

partisan conflict. The legacy of Poland’s transitional period was a provisional agreement 

to avoid TJ, then a collapse of that agreement as soon as open parliamentary elections 

were held. Initial contestation in Poland meant that the broad framework of potential TJ 

prosecution was wide open, would be determined through political competition and 

coalition building (instead of by pact or treaty), and that most political parties had strong 

vested interests in contrasting approaches to TJ prosecution.  

3.2.1 The Negotiated Transition and the “Thick Line” 

 Poland’s transition was a negotiated one in which the Communist Party (Polish 

United Workers Party/PZPR) shared power with the Solidarity trade union between 

August 1989 and the first open elections for the Presidency in November/December 1990 

and for the Sejm and Senate in October 1991 (Osiatynski, 1996). Germany’s uncertain 

“transitional” period lasted from the opening of the Berlin Wall in November 1989 until 

German Unification in October 1990, but in Poland this period lasted a year longer, from 
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the semi-open elections of June 1989
89

 to the open Sejm election of 1991 which ended 

power sharing. By this time the PZPR had dissolved and reformed as the SdRP (Social 

Democracy of the Republic of Poland), and although that party held 8 of 23 cabinet seats 

governing responsibilities had largely shifted to Solidarity leaders with various coalitions 

of parliamentary support (Grzymala-Busse, 2002).  

 It is common in the literature on transitional justice to argue that gradual or 

negotiated transitions are likely to lead to compromises between the incoming and 

outgoing but still powerful regimes, resulting in amnesties or non-punitive TJ policies 

such as truth commissions. Post-Franco Spain and post-Communist Poland are often cited 

as examples of such negotiated or pacted transitions (Huntington, 1991; Kritz, 1995a; 

Linz & Stepan, 1996; McAdams, 1997; Rotberg & Thompson, 2000). The first non-

Communist Prime Minister Mazowiecki seemed to fit this pattern when he declared that 

the government would draw a “thick line” between past and present, eschewing policies 

like purges or “decommunization” in favor of cooperation and national democratic 

renewal. However, this decision had a mix of principled (long-term) and pragmatic 

(short-term) support that was reflected in the fragmentation of Solidarity into many 

smaller parties. 

This period had several important implications for TJ. It gave former PZPR 

officials some time to establish the post-communist Democratic Left Alliance (SLD) and 

Polish Peasant Party (PSL), which remained a powerful coalition throughout the 1990s. 
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 This election, following roundtable talks between the PZPR and Solidarity, allowed free elections for the 

weaker Senate but competition for only 35% of the Sejm seats, reserving 65% for the Communist Party and 

its allies. The PZPR lost every contested seat, and by August 1989 a Solidarity Prime Minister, Tadeusz 

Mazowiecki headed a cabinet dominated by Solidarity, but including Communist ministers and with 

Jaruzelski as President.   
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The inclusion of PZPR officials in government (including the Presidency and key 

ministries such as defense and interior) effectively blocked most TJ measures and 

provided strongly anti-communist politicians with reasons to demand them later on.
90

 It 

also made it more difficult to portray the communist successor parties as anti-democratic 

or incapable of democratic politics, since they had participated in the transition. (The 

PZPR had been on a reform track for years before 1989 which allowed it to enter 

competitive politics relatively well-prepared (Grzymala-Busse, 2002).)  

At the same time Solidarity was also disintegrating
91

 and reorganizing around 

three deep divisions: the dominant issue of economic reform, church-state relations, and 

TJ. Where legal responsibility for the past was concerned, there was initially almost “no 

political controversy on this issue in Poland. All political parties support[ed] the policy of 

submitting former state functionaries to the normal process of law” (Wiatr, 1999, p. 165). 

However, it quickly became unclear what this “normal process of law” was and how it 

should be pursued for officials of the old regime, and some of the strongest anti-

communist factions campaigned in 1991 on criticizing insufficiently severe punishment 

of communists (Jasiewicz, 1992, p. 500). 

This initial contestation prevented the kind of baseline policy agreement seen in 

Germany, ensured that ongoing debates over TJ policy would be take place in partisan 

terms, and helped establish one of the major cleavages that would characterize 

democratic political competition in Poland over the next decade. Contestation over 
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 It was during this period that Jaruzelski and Interior Minister Kiszczak ordered more than 250 files on 

politburo meetings destroyed, which later led to criminal accusations discussed below. 
91

 Solidarity in government had always been a coalition of political organizations, some of which would 

later become independent parties. The huge Solidarity trade union never transformed itself into a single 

political party.  
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prosecution influenced the mixed impact of TJ prosecution, particularly political 

prosecution in the Sejm which naturally reflected partisan divisions, and the lack of 

completion of many conventional trials, stemming from the absence of a stable legal 

foundation.  

3.3 Timing – Early and Protracted Prosecution 

 Criminal prosecution of former Communist officials began early and was very 

protracted, moving forward only intermittently and rarely resulting in legal verdicts. 

Prosecutions took place on parliamentary and judicial tracks simultaneously until 1996, 

and then exclusively in courts after that. They left many fundamental questions about 

accountability, criteria for judgment, and the nature of the Communist past unresolved. 

The legacy of the transitional period between the roundtable talks and the open Sejm 

election of 1991 was a policy of non-prosecution, although this agreement had eroded 

over time and was abandoned as soon Olszewski formed a fragile coalition government 

in late 1991.  

 The first steps toward prosecution of General Jaruzelski for the 1981 imposition 

of Martial Law were taken in parliament in December 1991. Jan Olszewski’s governing 

coalition began considering whether to prosecute Jaruzelski and other members of the 

Military Council of National Salvation
92

 before a Tribunal of State for crimes committed 

by imposing and maintaining Martial Law. The government convened the 16 member 

Committee on Constitutional Responsibility
93

 to investigate the issue and decide if 
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 This was the extraordinary political body that governed Poland during Martial Law. 
93

 Komisja Odpowiedzialności Konstytucyjnej, sometimes translated “Committee on Constitutional 

Accountability.”  
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invoking a Tribunal of State was warranted (Walicki, 1997, p. 206).
94

 A Tribunal of State 

was the only court constitutionally permitted to try a former head of state for actions 

while in office. The Committee deliberated from 1991 to February 1996 when it voted 

along party lines not to pursue prosecution of those responsible for Martial Law.
95

  

In March 1995, just before this committee vote but when the outcome was already 

clear, Jaruzelski was indicted (along with 11 others) in the Gdańsk district court for his 

involvement in shootings there in 1970. Jaruzelski had been Defense Minister at the time, 

so his activities were not covered by the requirement of a Tribunal of State and he was 

eligible to be tried in conventional courts.
96

 The trial was delayed for years for health 

reasons and for a change in venue to Warsaw. It opened in 2001, was halted and restarted 

in 2002, and has continued intermittently since then without conclusion. The pattern in 

timing is not just early initiation and long duration, but also gradually increasing intensity 

of prosecution after the late 1990s. This is related to variations in institutional capacity 

over time (particularly the creation of the new IPN in 1998), and the persistence of TJ 

issues as one of the main cleavages in Polish politics (Harper, 2004).  

 A number of other defendants were investigated and prosecuted after 1991 as 

well. Beginning in early 1992 former Interior Minister Kiszczak (not a high enough 

office to be tried in a Tribunal of State) was investigated for ordering riot police to fire on 

protesters at the “Wujek” mine after the imposition of Martial Law in 1981. This became 
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 Komisja Odpowiedzialności Konstytucyjnej, Sejm, Dec 1, 1991. Several months later the government 

also passed a resolution declaring that Martial Law had been illegal and establishing a committee to 

investigate its consequences (Komisja Nadzwyczajna do zbadania skutków stanu wojennego, Feb 1, 1992). 

This declaration of illegality does not seem to have affected prosecutions except symbolically. 
95

 Komisja Odpowiedzialności Konstytucyjnej, Sejm, Feb 27, 1996. 
96

 The question of the correct venue for prosecution was disputed. The Gdańsk court first halted 

prosecution in favor of a Tribunal of State and then restarted prosecution several months later.  
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one of the longest of all the Polish TJ prosecutions. Several years of investigation led to a 

trial in September 1994. After several delays (including one due to Kiszczak’s heart 

attack) he was acquitted in July 1996 ("Uproar in Warsaw Court," 1996). A year later the 

Warsaw Appeals Court overturned the acquittal and sent the case back to the District 

Court, but the trial was delayed (for health reasons) until May 2000 and was not resolved 

in the time frame of this study ("Retrial Over Deaths of Miners Put off for Former 

Communist Interior Minister," 2000).
97

 

In June 1992 several other Interior Ministry officials were prosecuted for their 

role in the 1984 killing of Jerzy Popiełuszko, a popular Solidarity sympathizer and 

Catholic priest. (The communist government had sentenced and imprisoned three secret 

police officers for the murder in 1985, in what was widely seen as a whitewash, and 

pardoned them a year later ("Questions Linger," 1985).) Two of the police officers’ 

superiors, Interior Ministry Generals Wladyslaw Ciaston and Zenon Platek,
98

 had been 

held in custody since 1990 in the only serious case of TJ prosecution during Poland’s 

transitional period. The Interior Ministry generals went on trial for having pressured their 

subordinates to silence the priest, were acquitted in 1994, and re-indicted in 1996 (Boyes, 

1992).  

 Prosecution of more direct perpetrators of violence (such as police, guards, and 

interrogators) continued from 1993 with much more success in reaching lasting verdicts. 

A 1993 trial ended in 1996 with the uncontested conviction of 12 defendants for violence 
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 His prosecution extended beyond the time frame of this dissertation when he was convicted in March 

2004, acquitted on appeal in 2005, and re-indicted for broader crimes in 2007 ("Polish Communist ex-

Minister receives Suspended Sentence for 1981 Mine Killings," 2004). 
98

 Ciaston was head of the SB, and Platek was chief of the Interior Ministry’s “4
th

 Department,” whose 

responsibilities included surveillance of clergy. 
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during the early Communist period between 1944 and 1955. Many new investigations 

and some new trials were initiated after the formation of the National Remembrance 

Institute (IPN) in 2000, and the time frame of crimes extended back to the period of 

German occupation during WWII, corresponding to the IPN’s mandate to address 

“crimes against the Polish nation.”  

 Poland’s TJ prosecution began early but was protracted, continuing (in the case of 

criminal trials) beyond its first decade of democracy. This long duration was due to 

persistent delays and retrials with relatively few resolutions, and a pattern of new trials 

being initiated ten years or more after the regime change. The duration of TJ prosecution 

did not correspond to widespread resolution of cases and gradual development of 

effective criteria for judgment via the Sejm and courts. The extent to which this happened 

depended on the capacities of the institutions involved. 

3.4 Low Intensity of Criminal Trials 

 The clearest difference between TJ prosecutions in the two countries is that the 

intensity was very low in Poland compared to Germany. Through the end of the 1990s 

there were several hundred investigations and six conventional trials leading to 12 prison 

sentences. The political process in the Sejm affected up to 40 defendants at most with 

some overlap with conventional trials. A resurgence in TJ prosecution starting in 2000 

resulted in several hundred new investigations and 15 indictments by the Institute for 

National Remembrance (IPN) through 2001.  

The breadth of Polish TJ prosecution was narrow – few of those potentially liable 

for crimes were prosecuted -- while its depth was the same as Germany since defendants 

faced potential incarceration but not death. A smaller proportion of Polish prosecutions 



94 

 

 

 

were completed and led to stable verdicts, but a higher proportion of Polish convictions 

resulted in imprisonment. While 1700 trials in Germany is an order of magnitude greater 

than six in Poland, 46 Germans is not so many more than the 12 Poles imprisoned. The 

characteristics of those punished, however, differed significantly.  

 The rest of this chapter will show that low-intensity criminal prosecution was 

implemented without violating Polish democratic and constitutional norms, even in the 

highly politicized arena of a Sejm committee. Low intensity prosecution even made 

contributions to rule of law norms by highlighting the courts’ attention to individual 

rights and dignity of defendants, but simultaneously undermined expectations of criminal 

accountability for leaders as well as rank-and-file. Low intensity limited the possible 

effects of Polish prosecutions – particularly exclusions – but the concentration of 

punishments among lower officials was not solely due to this low intensity. The 

distribution of punishments was shaped by institutional capacities and the criteria used 

for judgment as well.  

3.4.1 Intensity and Effects 

 The Sejm’s Committee on Constitutional Responsibility held hearings for five 

years about whether to convene a Tribunal of State to prosecute former members of the 

Military Council of National Salvation (WRON) and State Council. These Sejm hearings 

exclusively concerned crimes related to the Martial Law period of 1981-83. The WRON 

was the executive body of Poland during Martial Law and the State Council (the civilian 

executive) had approved Martial Law. Hearings and testimony focused on a few major 

actors such as generals Jaruzelski and Kiszczak, but a Tribunal of State might have 

prosecuted 40 people at most, with sentences as severe as any conventional court. Once 
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the 1996 decision was made not to convene a Tribunal, no further motions were made to 

do so.  

 TJ Prosecution in regular courts affected 40 defendants in six trials, 12 of whom 

had been convicted and sentenced to prison as of 2000.
99

 Unlike the Sejm hearings these 

trials affected mid-level and lower officials as well as the highest PZPR leaders, but none 

of the completed trials and prison sentences affected the Poland’s former leadership. 

Several high level Polish officials were on trial almost continuously after the early 1990s 

and some have faced convictions, but these guilty verdicts have all been successfully 

appealed and/or retried. Prison sentences for the 12 former police, guards, and 

interrogators ranged from two to eight years, even though most defendants were over 70 

years old. Political prosecution in the Sejm focused exclusively on Martial Law but 

conventional trials have had three substantive areas: Martial Law violence, Gdańsk 

shootings in 1970, and prison and police violence in the 1940s and 50s. 

 The intensity of TJ prosecution in Poland increased after the 1999 creation of the 

National Remembrance Institute (IPN) with a mandate to investigate and prosecute 

crimes against the Polish nation between 1939 and 1989.
100

 Starting with the oldest cases, 

by the end of 2001 the IPN had initiated more than 150 investigations of crimes during 
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 In 2000-2001 fifteen new indictments were issued affecting 16 defendants, but none of the trials was 

complete in the period covered here. 
100

 Poland already had a permanent commission for investigating crimes against the Polish nation. It began 

in 1945 as the Chief Commission for the Investigation of German Crimes in Poland and became the Chief 

Commission for the Examination of Hitler’s Crimes in Poland in 1949. In 1991 it was changed into the 

Main Commission for the Investigation of Crimes against the Polish Nation, with a mandate expanded to 

include crimes from 1939-1956. Finally, in 1999 this Commission became part of the new IPN. The Main 

Commission investigated several hundred cases between 1991-9, but only one trial (of Adam Humer) 

resulted. (See IPN, Walicki 1997).  



96 

 

 

 

Nazi occupation, nearly 500 during Communist rule up to the mid-1950s. In this same 

period 15 indictments were issued, with a trend in 2001 of slowly increasing intensity.
101

 

 The low intensity of TJ prosecution in Poland limited the membership effects of 

these trials since there could have been a maximum of 40 direct exclusions or inclusions. 

But it was the criteria used and institutional framework of trials (discussed below) that 

shaped the distribution of indictments, verdicts, and punishments. As far as educational 

and symbolic effects are concerned, intensity can only explain so much. A small number 

of prosecutions did not necessarily mean that less information about the communist past 

would be produced. The Sejm’s five year procedure, moreover, eventually functioned as 

much as a public historical investigation as a grand jury. Polish prosecutions did have 

educational effects, although their content was largely determined by the procedural 

variables discussed below. The clearest symbolic effects of Poland’s low intensity 

prosecution were to reinforce significant continuity with the Communist period and 

demonstrate divided political will, since one reason for low intensity (at least in the Sejm) 

was political division.  

3.5 Criteria for Judging the Past 

 Polish courts (and members of the Sejm’s Committee on Constitutional 

Responsibility) faced three essential questions about the criteria in TJ prosecutions: 

Should officials of the former regime be judged on the basis of that regime’s positive law, 

external norms such as natural law, or some combination of the two? How should 

prosecutions handle the difference between direct and indirect perpetrators, which often 
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 More than 200 indictments were issued after 2001, covering the wartime and Communist periods 

(Instytut Pamięci Narodowej (IPN), 2003). 
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correlates with low-level and high-level officials? And how should the circumstances 

surrounding an act be taken into account in judging it? The way these questions were 

addressed in Polish TJ prosecutions inhibited exclusions but enabled the production of 

extensive information – a pattern that is common to many TJ policies. In failing to 

develop a consistent way to judge political leaders, courts also shaped the distribution of 

punishments between former elites and rank-and-file, skewing punishment toward lower 

level and more “direct” perpetrators.  

 The criteria for judging criminal culpability can vary in their clarity, 

standardization, individual or collective focus, flexibility in accounting for circumstances 

and context, and standards of proof. Poland’s criteria developed through court verdicts 

and appeals that articulated a particular set of norms concerning accountability and 

culpability, but left unresolved some important questions about judging the past. 

 Polish courts took a largely positivist approach to judging former communist 

officials. Two early interventions in TJ questions (Mazowiecki’s “thick line” policy of 

non-prosecution and a 1992 declaration of the illegality of Martial Law) were largely 

symbolic and did not offer any framework for evaluating past actions and communist-era 

Polish law (Monitor Polski, No 5, 1992). Instead Poland’s negotiated transition meant 

legal continuity in most areas of criminal law, with the exception of the more direct 

application of European human rights norms (already technically accepted by communist 

Poland, but not enforced). By the end of the 1990s courts had established that clear and 

direct violations of human rights (such as torture and abuse of prisoners) and serious 

violent crimes (such as murder) were subject to punishment, but no corresponding system 
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developed for judging indirect or political acts of leaders who were removed from 

violence. This focus on direct criminal behavior happened by default, not by design. 

3.5.1 Parliamentary Prosecution 

 The Sejm’s Committee on Constitutional Responsibility provided examples of 

uncertainty about how to judge leaders and political circumstances, a preference for 

finding direct violations of positive law, and the significant possibilities for production of 

information even when prosecution failed to move forward. Created in December 1991, 

the Committee consisted of 16-18 MPs from the anti-communist KPN, ZChN, and PC as 

well as the post-communist PSL and SLD (Walicki, 1997, p. 206).
102

 Their mandate was 

to decide whether to convene a Tribunal of State to prosecute Jaruzelski, Kiszczak and 

others for imposing and managing Martial Law from 1981-1983. The argument of the 

most anti-communist members was that Martial Law had been treasonous, while the 

position of Jaruzelski and most post-communist members was that Martial Law had 

saved Poland from invasion and occupation by the USSR. Since the facts of Martial Law 

were not in dispute the Committee spent most of its time hearing evidence on the 

circumstances of 1981, comparisons to historical events such as Pilsudski’s 1926 coup, 

and interpretations of elite motives and probabilities ("Sejm Committee Grants," 

1992).
103

 

The Committee came to be known as the “trial of the authors of Martial Law”
104

 

and heard public testimony from Jaruzelski, Kiszczak, other Martial Law leaders, 

historians, other former communist officials, and witnesses in more than 100 hearings. 
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 Komisja Odpowiedzialności Konstytucyjnej, December 1, 1991. 
103

 Komisja Odpowiedzialności Konstytucyjnej, various transcripts. 
104

 Sąd nad autorami stanu wojennego 
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Jaruzelski (who gave far more testimony in this venue than in any conventional court) 

accepted responsibility for imposing Martial Law, but argued that it was necessary 

because “steps undermining the leading role of the PZPR or its destruction would not 

have been tolerated by the USSR” ("Jaruzelski is Vague," 1993). In its first few years the 

Committee focused on the counterfactual question of whether the USSR really would 

have intervened and the theoretical question of whether Martial Law served or harmed 

the Polish nation. Judgment of the authors of Martial Law, in other words, rested on 

interpretation of very broad circumstances surrounding it. The Committee remained 

divided on the historical question of how much discretionary authority Polish leaders had, 

and shifted gears in anticipation of the fall 1993 election.  

Knowing that a change in parliamentary power would alter the Committee’s 

makeup and might quash it altogether, the Committee’s post-Solidarity members shifted 

its focus from the meaning of Martial Law to narrow and concrete illegalities that could 

be directly tied to Martial Law leaders. The new accusation was that Jaruzelski and 

Kiszczak had, in 1989 and 1990, ordered the destruction of written minutes of politburo 

meetings covering 1982-1989. Destroying public documents carried a maximum penalty 

of three years, but the concreteness of the violation offered some hope of quick 

resolution. Jaruzelski and Kiszczak admitted destroying the documents but denied they 

were “minutes” protected by law. This new focus did bear some fruit as the Committee 

voted 9 to 3 (with abstentions) for a Sejm floor vote on convening a Tribunal of State.
105

 

The Tribunal could presumably have resolved this definitional question more easily than 
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 The Committee was charged with deciding whether to send the question to the Sejm floor, but only the 

Sejm could decide to actually convene the Tribunal (Komisja Odpowiedzialności Konstytucyjnej, 

September 3, 1993).  
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the question of Polish national interest. The decision, however, was quickly rescinded by 

the new SLD-PSL dominated Committee following the election ("Generals to Avoid 

Trial," 1994).
106

  

 Somewhat surprisingly the Committee survived for two more years under the 

new post-communist government, but shifted its focus back to questions of broad 

historical circumstances and acted more as a historical investigation than a grand jury. It 

called numerous academics and politicians as witnesses, revisiting the interpretation of 

Martial Law and the constraints imposed by the Soviet Union, albeit in an environment 

now more sympathetic to Jaruzelski and his colleagues.
107

 As the Committee veered 

away from the question of prosecution in 1995-6 it had trouble procuring expert 

testimony. It wrapped up its hearings with a group of historians explaining the 

circumstances of Martial Law and voted 13 to 5 vote to drop the question of a Tribunal of 

State ("Initial Motion to Try," 1995; "Jaruzelski: Dropping Trial," 1996; "Kiszczak 

Forbade Shooting," 1995; Walicki, 1997, p. 217).
108

 In five years its failure to resolve 

even relatively narrow questions of how to judge former leaders reflected partisan 

divisions and the parliamentary balance of power on this issue. Its extensive hearings, 

however, were public, constantly covered in the Polish press, and produced an enormous 

amount of information about the Martial Law period.  

3.5.2 Conventional Prosecutions 

                                                 
106

 A justification for this reversal was Jaruzelski’s claimed he had destroyed documents to protect 

participants in the Roundtable Talks (Komisja Odpowiedzialności Konstytucyjne, Session 10, March 6, 

1994). 
107

 Hearings covered the possibility that Jaruzelski might have avoided Martial Law through a purely 

domestic pact in 1981, but also gave Jaruzelski the opportunity to defend himself against accusations being 

made separately in conventional courts  (Komisja Odpowiedzialności Konstytucyjne, Session 25, Feb 14, 

1995; Committee on Constitutional Responsibility, Session 52, Jan 16, 1996)("Kiszczak Forbade 

Shooting," 1995).  
108

 Komisja Odpowiedzialności Konstytucyjne, Session 54, Feb 27, 1996. 
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 While parliamentary prosecution faltered on the criteria for judging political 

leaders, conventional trials did not fare much better in this area, although they were more 

effective when dealing with direct perpetrators of clearly criminal acts. This pattern 

continued to inhibit punishment of former communist leaders and enable the production 

of information about the past, although not nearly as wide-ranging as the Sejm hearings. 

It also shifted the distribution of punishment toward low level officials who were also 

direct perpetrators.  

 In three conventional trials of Polish leaders the courts, lacking a clear basis on 

which to judge them, relied on evidence of direct connections to crimes where available, 

or become trapped in broad questions of how to interpret the circumstances of the former 

regime. General Kiszczak was indicted in 1994 for Martial Law shootings at the Wujek 

mine in 1981, when riot police killed nine protesting miners. As in the “trial of the 

authors of Martial Law” the facts were not in dispute: police shot the miners, Kiszczak’s 

position as Interior Minister gave him authority over the police, and he had been far away 

in Warsaw at the time. The trial focused on whether an encrypted message from Kiszczak 

had ordered the violence, making him a fairly direct perpetrator. Witnesses (including 

Jaruzelski) gave conflicting testimony about the orders and his encrypted message was 

ambiguous enough that the court acquitted him in July 1996 ("Kiszczak Forbade 

Shooting," 1995; "Kiszczak Trial Continues," 1995; "Uproar in Warsaw Court," 1996).
109

 

A Warsaw Appeals court overturned this verdict in 1997 but gave no concrete guidelines 
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 In the usual pattern this trial was delayed several times for health reasons, including Kiszczak’s heart 

attack, before 1996. 
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for the retrial, instead sending the district court back to square one ("Poland Reopens," 

1999). 

 Jaruzelski was indicted in 1995 on similar charges that he was responsible for 

shootings carried out by soldiers during the 1970 Gdańsk uprising, when he was Defense 

Minister (and therefore not subject to Tribunal of State jurisdiction). Both Kiszczak’s and 

Jaruzelski’s prosecutions held high officials to account for violence committed by 

soldiers far below them in the chain of command. Polish courts recognized that 

circumstances of the time were complex, but never decided how to evaluate leadership 

decisions. Jaruzelski argued in his opening statement (in 2001) that his indictment did not 

sufficiently account for the “multilayered nature of the situation in 1970” ("December 

1970 Trial Delayed," 1996).
110

 This question was not unsuited to resolution in court, but 

health delays and a lack of external guidance prevented this from happening.  

In the leadership trial with perhaps the most popular resonance, former Interior 

Ministry Generals Ciaston and Platek were prosecuted in Warsaw’s district court in 1992 

for their role in the 1984 murder of Jerzy Popiełuszko, a Solidarity figure and Catholic 

priest. That the perpetrators were police was admitted as early as 1985 when three secret 

police officers were convicted in his death.
111

 The question in this case was whether these 

Generals had ordered the killing. They were found to have discussed silencing 

Popiełuszko but not directly ordered his murder, so were acquitted in 1994 due to lack of 

evidence (Boyes, 1992; "Newsline," 2000). After the verdict the judge, the defendants, 

and Sejm politicians all publicly discussed their suspicions (or certainty) of intervention 
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 He also argued that the order to fire had not originated with him and the shooting had been justified 

(Green, 2001). 
111

 This trial followed closely Popiełuszko’s funeral and mass protests, and was widely seen as a show trial 

to scapegoat lower level officers. The three police were amnestied later in the 1980s.  
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in the trial by Solidarity officials or post-communist leaders (BBC Newsline 8-26-1994). 

The Warsaw Appeals Court overturned the acquittal in 1996, suggesting that the district 

court take into account the structure of the Interior Ministry’s 4
th

 Department (dealing 

with clergy) in evaluating the generals’ role ("Former Generals," 1996). Only Ciaston 

returned for retrial, and was again acquitted in 2002 for lack of evidence. Lacking 

evidence of direct connections to the crimes in question, Polish courts never settled on a 

way of judging indirect or political responsibility. 

Fitting the patterns discussed in these leadership trials, courts were able to convict 

lower level defendants in relatively easy cases, where they were directly connected to 

acts that clearly violated Polish law and human rights. In the only TJ trial to result in 

prison sentences, twelve prison guards and interrogators were convicted of torture and 

mistreatment of prisoners between 1945-1954, in what became known as the “Humer 

trial” after Adam Humer ("Warsaw Court Sentences," 1996). This verdict rested on 

numerous witnesses linking the defendants directly to the acts in question, which had not 

been technically legal at the time and were unambiguously prohibited by European 

human rights norms.  

Another trial of direct perpetrators – 22 riot police involved in the Wujek 

shootings during Martial Law discussed above – resulted in acquittals, however, because 

of a lack of evidence that they acted outside of their orders or intended to kill ("Polish 

Court Reopens," 1999). The acquittal in this four year trial was overturned, reinstated, 

and then overturned again in 2003, leaving the status of the riot police uncertain. In 2003 

Lech Wałęsa commented on the cycle of trials, “Until we judge the head, it will be hard 



104 

 

 

 

to judge the sword. Someone planned it, someone imposed martial law, someone gave 

orders, they [the police] only carried them out" ("Polish Court Throws Out," 2003).  

One of the characteristics of Polish criteria is the lack of gradations in guilt and 

punishment. Polish courts did not define categories of indirect perpetrators or make use 

of short or suspended sentences to deal with the dilemma Wałęsa raised and provide 

courts with a roadmap for completion of prosecutions. Only in cases of direct perpetrators 

connected to human rights violations were they able to bring trials to an effective 

resolution. It is not the lack of criteria alone that determined outcomes, of course. The 

low intensity of prosecution meant that there were few cases to consider and courts may 

consequently have had few clear-cut cases to rule on. But the criteria seen here – unclear, 

very flexible in consideration of circumstances, and focused on direct links to violent 

crimes – inhibited conviction and punishment but also tended to generate extensive 

contextual information about the actions in question. This mix of criteria developed as a 

default, in the absence of an effective answer to the main questions posed at the 

beginning of this section. Far from having constructed a system where former communist 

leaders were immune from punishment, Polish courts left those leaders in an uncertain 

position, subject to change in the future.
112

 

3.6 Institutional Capacity 

 The capacity of implementing institutions interacted with the criteria used for 

evaluation to influence the resolution of TJ prosecutions (helping to shape membership 

effects) and the kind and amount of information produced in the course of prosecution. 
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 The strongly anti-communist governing coalition that came into power in 2005, in fact, initiated many 

new prosecutions in an attempt to reform these criteria.  
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Polish institutions had weak capacity marked by a lack of effective hierarchical control 

(especially in the courts) and political autonomy (especially in the Sejm Committee on 

Constitutional Responsibility), as well as mandates too broad to allow for quick 

resolution of questions of guilt. The capacity of Polish courts was a limiting factor that 

prevented many trials from being completed, and tended to undermine the credibility of 

their adherence to rule of law principles. The Sejm’s Committee for Constitutional 

Responsibility, while in some ways demonstrating stronger capacity to control and 

manage the process of its investigations, also limited exclusions and symbolic impacts 

through its strong connections to political actors. Its hearings were conducted by 

politicians, and once a post-communist coalition came to power the chances of any 

former leaders being prosecuted before a Tribunal of State were reduced dramatically. In 

Poland institutional capacity limited both judicial and parliamentary prosecutions, and 

shaped the considerable educational and limited symbolic impacts of TJ prosecution as a 

whole.  

 The three relevant institutions are courts, prosecutors, and the Sejm Committee 

for Constitutional Responsibility. There have been three constitutions since 1989: an 

amended communist-era constitution, the “Small Constitution” of 1992, and the entirely 

new constitution in 1997. All three constitutions have made only minor variations to the 

same hierarchical court structure. At the peak is the Constitutional Tribunal whose 15 

judges are appointed by the President and serve staggered nine year terms. This court was 

founded in 1982 but not fully established until 1986 under the communist regime, which 
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meant there was not a completely democratically appointed court until 1995.
113

 Verdicts 

of the Constitutional Tribunal could be overturned by a 2/3 majority of the Sejm until the 

1997 Constitution when its decisions were made final.
114

 Its jurisdiction is constitutional 

questions, and it is accompanied by the Supreme Court as the court of cassation, or 

highest appeals court. Polish courts are more centralized than Germany’s since Poland is 

not federal, but the hierarchy of courts, including courts of first instance, regional appeals 

courts, and national supreme and constitutional courts, resembles Germany. 

 Two extraordinary institutions have been relevant to TJ, but not actually enacted. 

Poland’s constitutions have made provisions for high state officials to be tried by a 

Tribunal of State (discussed previously), an extraordinary “reserve” court that can only 

be activated by a 2/3 vote of the National Assembly (consisting of the combined Sejm 

and Senate). It was established simultaneously with the Constitutional Tribunal in 1982 

and has survived three constitutional changes, but has not yet been used. There was also 

an attempt to create a special “Lustration Court” in the Lustration Act of April 1997 

(discussed in Chapter 7). It was to consist of judges selected by the National Judicial 

Council who would sit for 4 year terms, evaluating the veracity of lustration statements. 

Not enough judges were willing to serve on it, which delayed the lustration process,
115

 

and in 1999 the idea of this special court was abandoned and replaced by the Warsaw 

Court of Appeals ("Die Richter und ihre Richter," 1998, p. A338; Los & Zybertowicz, 

2000; Misztal, 1999; Walicki, 1999). 

                                                 
113

 Seven justices of the original 15 were appointed to 4 ½ year terms, which meant half the Tribunal was 

replaced in 1990 under Solidarity government. Thereafter all justices serve 9 year terms. 
114

 No Constitutional Court rulings related to transitional justice were overturned by the Sejm.  
115

 The lustration law of 1997 required clarifications by candidates for many public offices of personal 

involvement with the SB (security service), and lying in this statement results in 10 years exclusion from 

politics. Collaborating itself brings no penalties except publishing of the statement. 
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More relevant for TJ prosecution, the Institute of National Remembrance (IPN) 

was created in 1998 and began work in 2000. Among several functions its key role in TJ 

prosecution has been as a special prosecutor’s office connected to the Justice Ministry’s 

prosecutor’s office, to investigate crimes against the Polish nation from 1939 to 1989.
116

 

On the basis of historical investigations it issues public reports also and prosecutes crimes 

committed by occupying powers during WWII and Communist officials after 1944. It is 

therefore a hybrid of historical investigative commission, administrator of secret police 

files, and special prosecutor. Its prosecutorial functions are similar to Germany’s ZERV 

as a supplement to existing public prosecutors’ offices, but because of its late creation it 

did not initiate any TJ prosecutions until after the period of this study in the mid-2000s. 

Prior to the formation of the IPN, TJ investigations were carried out by local prosecutors’ 

offices or the predecessors to the IPN, and prosecutions were initiated by the Justice 

Ministry’s Public Prosecutor and pursued in district courts depending on the appropriate 

venue. 

 Polish judicial institutions are designed to safeguard independence in ways similar 

to other European states. Judges are part of the civil service and except for a brief 

probationary period where junior judges are assigned by the Minister of Justice for 

training, regular court judges are appointed for life.
117

 They can be reassigned or 

promoted (by the President and National Judicial Council), but cannot be removed except 

for ethical violations. The Justice Ministry supervises case backlogs and controls budgets, 
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 See Fn 100 above. 
117

 Constitutional Court judges are appointed by the Sejm for 9 year terms. 
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but appointments and promotions of judges are handled as internal administrative 

procedures within the judicial branch.  

An important result of this judicial independence in the context of a gradual 

transition from Communist Party rule was a significant and lasting overlap of personnel 

from the 1980s through the 1990s. Poland did not have a cache of externally-trained 

judges and lawyers to move into newly vacant jobs, so without large-scale administrative 

screening (see Chapter 7), training and turnover of judges and lawyers proceeded slowly. 

Any significantly new legal approach to communist-era crimes would have to be 

generated, in most cases, by the same judges who had trained and worked under that 

political system. Polish judges also had no clear legislative or treaty statement on which 

they could base such a new legal approach to the past. This facilitated the conviction of 

some direct perpetrators of actions that were unambiguously criminal, while trials of 

leaders dragged on unresolved or cycled between district and appeals courts verdicts. 

 The trial of Jaruzelski, Swiatala, and ten others for the 1970 Gdańsk shootings 

illustrates how the capacity of Polish courts impacted prosecutions. The courts involved 

were given the broad mandate of determining how to prosecute Jaruzelski with no 

guidelines other conventional Polish legal codes, staffed with judges trained under 

communist rule, and inconsistently monitored by higher courts. It is no wonder that 

Jaruzelski’s case was tossed like a hot potato between venues, with courts content to let 

the case linger and cool down without pushing it toward completion. Investigation and 

indictment started in 1992 in Gdańsk but the trial did not begin until 1996. The Gdańsk 

District Court took over the case from a military prosecutor after three years of sporadic 

jurisdictional disputes, but within several months it dropped proceedings against 
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Jaruzelski and Swiatala (who had both been cabinet ministers in 1970), referring their 

cases instead to a Tribunal of State ("Court Drops Proceedings," 1996; "December 1970 

Trial Delayed," 1996). The Gdańsk Appeals Court rejected this decision and returned the 

cases to the District court, where it lingered, was postponed repeatedly, and made only 

sporadic progress through the early 2000s (Green, 2001; "Proces w Sprawie," 2001). This 

of course prevented any verdict against Jaruzelski and his colleagues, not because rules 

were violated, but because many courts proved unable to usher the case forward. At the 

same time it kept media attention focused on the debate over Jaruzelski’s role for the 

entire first decade after communism.  

 In contrast to the regular courts, the Sejm’s Committee on Constitutional 

Responsibility consisted of 16-18 democratically elected representatives of the major 

political parties. None were merely hangers on from the previous regime, having been 

chosen in the October 1991 Sejm election. This committee focused its considerable 

resources during the 2
nd

 Sejm (1991-1993) on the narrow question of whether to try 

Jaruzelski for imposing Martial Law, broadening its mandate in the 3
rd

 Sejm, under a 

SLD /PSL government, into a broader historical investigation. But unlike a regular court 

this was an extraordinary body that could be dissolved by the Sejm at any time, and as a 

parliamentary creation it had very limited autonomy from political influence. In fact, the 

committee’s turning point came at the fall 1993 election which shifted the parliamentary 

balance toward dominance of post-communist parties. As the Sejm’s term ended the 

Committee voted 9 to 3 along party lines to request a National Assembly vote on 
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convening a State Tribunal, but could not hold the vote in time.
118

 The newly elected 

Sejm then rejected the proposed vote but continued the Committee as an ad hoc historical 

investigative commission as discussed above. 

Like conventional courts, the Committee found that the question of guilt was 

intimately related to interpretations of Poland’s past. But unlike these courts it had 

considerable resources to use in addressing this question, by bringing in witnesses and 

expert testimony. Early on the meetings took on some of the structure and tone of a trial, 

but it was always a public and political process. Its political links ultimately prevented it 

from pursuing prosecution, but they also continually shaped the narratives and 

information produced in Committee hearings. Committee members and the public 

learned an enormous amount about the decisions, structure, and development of Martial 

Law, but no “official history” was produced because the major questions of the 

motivations, constraints, and alternatives of Martial Law’s authors continued to be 

politically contested.  

 Polish TJ prosecution had judicial and political tracks. The impacts of each were 

influenced by the capacity of the implementing institutions, but in different ways. Polish 

prosecutions were limited by the lack of a central body to coordinate and manage 

investigations. (The IPN only stepped into this role after 2000.) Instead, prosecutors in 

the Justice Ministry and district courts pursued indictments in an uncoordinated way, and 

courts were largely unable to resolve the few cases that were initiated due to their limited 

resources and broad mandates.  
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 Komisja Odpowiedzialności Konstytucyjne, December 2, 1993.  
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Nothing about these prosecutions was incompatible with the Poland’s evolving 

rule of law. No TJ prosecutions, for instance, were overturned by the Supreme Court or 

Constitutional Tribunal. But the lack of judicial capacity helps explain their inconsistent 

contributions to the process of consolidation. The bias of punishment toward lower 

officials was caused in part by the inability of courts to construct a framework for 

interpreting past crimes and the limited ability of appeals courts to impose their rulings 

on lower courts. The lack of sustainable verdicts limited the trials’ educational effects in 

terms of information and clear lessons about the rule of law, and certainly did not 

demonstrate state capacity or a break from the past regime. The courts’ record in TJ 

prosecutions has encouraged advocates of prosecution to fall back on new politically 

controllable solutions, starting with the IPN.  

 The political prosecution track of the Committee on Constitutional Responsibility, 

in contrast, concluded its work and produced an enormous amount of public information 

along the way, although it failed to bring any former officials to trial because of its lack 

of political autonomy. The Committee’s activities were driven by the changing legislative 

balance of power – as long as there was no large majority in favor of prosecuting 

Jaruzelski through a State Tribunal, it would not happen. But as long as there was a 

majority in favor of investigations, the Committee was able to produce a constant supply 

of new public information through its hearings. This information did not (without a 

corresponding political consensus) take the form of an official history of Martial Law or 

the communist regime. Instead the hearings reflected political debate about the nature of 

the communist past, helping to cement the “politics of the past” as a durable political 

cleavage.  
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3.7 Mixed Centralization and Decentralization 

 The last institutional feature of TJ prosecution is whether and how prosecution is 

centralized or decentralized, with a focus on the nature of monitoring and the relationship 

of centralization/decentralization to institutional capacity. In Poland there were two 

different structures. Political TJ-prosecution in the Sejm was highly centralized and the 

only oversight of the committee happened through the political parties represented in it. 

Since Poland is a unitary state there was no parallel investigative activity at the level of 

regional parliaments.  

 Polish courts were nominally decentralized in the same way as German federal 

courts, with the exception of not being divided between federal and provincial levels. 

Decentralization by itself did not seem to be a significant influence on TJ outcomes, 

except in combination with the criteria used and institutional capacity. Polish courts 

could have brought all of the initiated trials to a conclusion, but this would have required 

constructing a criteria for judging past crimes and making and enforcing decisions about 

old and infirm defendants. When Polish courts did resolve cases (usually by acquittal), 

appeals courts were able to reject these but unable to impose any effective framework on 

lower courts. This was illustrated by the prosecutions of Jaruzelski in Gdańsk/Warsaw 

after 1996, and the cycles of acquittal and retrial of the Wujek riot police between 1993 

and 2003.  

3.8 Impacts: Exclusion, Education, Symbolism 

The low intensity of TJ prosecutions in Poland limited their membership effects, 

but the criteria and institutional capacity also affected the extent and distribution of 

sanctions. Poland’s initial contestation over TJ issues meant that no concrete foundation 
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was available in the form of a treaty or TJ legislation, aside from basic constitutional 

provisions about accountability which were not easily applied to former elites. Poland’s 

courts, without such guidelines, did not construct usable criteria for judging past crimes, 

instead producing verdicts only in the most direct and unambiguous cases which involved 

lower level direct perpetrators. Through the early 2000s Poland’s investigations and trials 

involved 40 defendants, of whom only 12 lower level officials were convicted and 

imprisoned. Political prosecution affected up to 40 defendants at most, and because of 

partisan divisions in the Sejm Committee on Constitutional Responsibility the process led 

to a lasting decision to forego punishment of some elites instead of formal trials or 

punishments.  

TJ prosecution in Poland generated considerable public information about the 

communist regime through media coverage of trials as well as through the Sejm’s 

committee hearings. Information about Martial Law, the 1970 riots, and the functioning 

of the Communist regime was collected at each stage of prosecution. Educational 

outcomes were disproportionately large relative to the low intensity of prosecutions for at 

least two reasons. First, the forum of political prosecution was an extraordinary, 

centralized, and high profile body populated by nationally known figures on both sides – 

investigators and defendants. The Sejm committee was commonly referred to as the 

“Martial Law trial,” and commanded extensive attention by addressing fundamental and 

disputed questions of Polish history and national identity. Second, even though 

conventional trials often cycled through verdicts and appeals, they also tended to last a 

long time. Jaruzelski and Kiszczak, for instance, were on trial almost continuously for 
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more than a decade starting in 1992, keeping TJ questions alive and making it nearly 

impossible for someone like Jaruzelski to withdraw entirely from the public stage.  

As much as this information fueled debates about the past and solidified positions 

for or against TJ, it did not produce an official history or clear lessons for new citizens or 

officials. Polish courts indirectly established that direct perpetrators were more easily 

held to account and more likely to be punished more harshly than higher officials, the 

inverse of Germany. In combination with the Sejm committee hearings, TJ prosecutions 

made accountability of the communist leadership a matter to be resolved politically as 

much as legally. The absence of large scale retribution in Poland was due to weak 

political will for high intensity prosecution and the lack of a framework for judging those 

prosecuted.  

The clearest symbolic effects of Poland’s low intensity prosecution were to 

reinforce significant continuity with the Communist period and demonstrate divided 

political will. Political prosecution was closely linked to contestation among sharply 

divided factions, and both political and conventional prosecutions found that there was 

nothing necessarily culpable in having participated in the communist state, only in 

committing unambiguously criminal acts within it. No part of communist-era Polish law 

was invalidated, nor was there rapid constitutional change or wholesale personnel 

turnover. Polish prosecutions demonstrated fragmented political will concerning TJ and a 

general lack of capacity to manage high profile prosecution within conventional courts. 

Any alternative outcome that might have demonstrated state capacity, whether retributive 

through more convictions and punishments, or lenient through acquittals or suspended 
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sentences, would still have required the development of more than ad hoc criteria for 

judgment. Polish trials showed TJ prosecution to be an uncertain and unfinished process. 
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Chapter 4: Transitional Justice Screening in Germany -- Parliaments 

 

4.1 Introduction 

 

 Administrative and political screening processes are not trials, but they are 

procedures by which guilt can be evaluated and administrative or other sanctions can be 

imposed. There is a history of political and administrative purges in Europe and Japan 

after the Second World War, but these were usually seen as extraordinary suspensions of 

conventional rules in response to wartime occupation or defeat (Deak, Gross, & Judt, 

2000; Elster, 2004; Herz, 1982; Mason). The post-communist innovation in screening is 

best understood as a response to the particular legacies of mass participation and police 

surveillance faced by post-communist states. It traded off the rigor and cost of criminal 

prosecution for the ability to process more people, including those who were linked to 

authoritarian organizations but had not engaged in criminal behavior, and offered a way 

to systematically make use of the large archives of secret police files that all post-

communist states found themselves possessing. It was also useful for some anti-

communist factions to distinguish themselves from others (Elster, 2004; Nalepa, 2009; 

Walicki, 1997; Welsh, 1996). In Germany all public officials were investigated for 

disqualifying involvement with the Stasi, the GDR’s secret police.
119

  

 After a brief overview of the institutional foundations for screening found in the 

Treaty of German Unity and the Stasi Files Law, this chapter covers parliamentary 

screening procedures in the Bundestag and the six Land parliaments of the former GDR. 

It shows that moderate and highly intense TJ screening policies were compatible with the 

three arenas of democratic consolidation. High intensity parliamentary screening created 
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 “Stasi” stands for “State Security Service.” The organization’s official abbreviation was MfS.  
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a potential for large scale membership, educational, and symbolic effects, but the degrees 

to which MPs were actually excluded, information about the GDR was publicized, or a 

strong break with the past was established were all strongly shaped by the criteria used 

for evaluating them. High intensity permitted the screening of many members of 

parliament, but it was in those Länder whose criteria were rigid in accounting for past 

circumstances that more MPs were excluded. High intensity similarly allowed for the 

release of much information about the past, but it was in those parliaments whose criteria 

were flexible in accounting for the conditions of collaboration that the most extensive and 

detailed public information was actually produced. High but declining intensity of 

screening demonstrated political will to confront the communist past and the capacity to 

do so, but the process of screening, rather than a clear break with the past regime, 

established the terms under which personnel continuity was allowed.  

4.2 Political Foundations of Screening, 1989-90 

 Several events took place in the transitional period between the opening of the 

East-West border in November 1989 and German unification in October 1990 that shaped 

screening when it was taken up by the federal government and new Länder of unified 

Germany. These events helped shape the timing, initial consensus, intensity, criteria for 

evaluation, institutional structure, and partial decentralization of TJ screening. By the 

time of German unification it was all but certain that several levels of screening would 

take place. 

First, occupation of Stasi offices and attempts at investigation and screening in the 

late GDR ensured that screening would be on the agenda immediately after unification. 

Between December 1989 and January 1990 the main MfS headquarters in Berlin and 
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many regional offices were occupied by demonstrators (Gauck, p. 11; 1994, p. 278).
120

 

By the time the GDR’s future was clarified in the March 1990 Volkskammer elections 

the Stasi archives were in an untenable situation of being unsecured, selectively leaked to 

the press, and sometimes still under the control of dissident groups.
121

 This situation 

demanded a policy at least to control the files, if not to use them.
122

 

The second factor that insured that put screening on the agenda of unified 

Germany was a series of decisions by the last GDR Volkskammer, elected on March 18, 

1990. The “Alliance for Germany” grand coalition (CDU, German Social Union/DSU, 

and Democratic Beginning/DA) under Prime Minister Lothar de Maziere responded to 

accusations that some MPs were Stasi agents by forming a temporary commission to 

check all MPs for Stasi links and other incriminating connections (Bergmann-Pohl, 2000; 

Gauck, 2000; Gauck, Steinhausen, & Knabe, 1991). The Volkskammer also formed a 

Special Committee
123

 headed by dissident Joachim Gauck to manage the dissolution and 

files of the MFS.
124

 Gauck felt that “political reckoning with the past meant… the right to 

vet MPs and all elected bodies, as well as public employees, to see if they had previously 

                                                 
120

 There is some evidence that demonstrators occupied the main headquarters at the invitation of Stasi 

agents. See Miller (1998), McAdams (2001), and Gauck (1992) for details. 
121

 This period of highly informal exposure of public figures in the GDR, conducted mainly through 

accusations in the press, eventually led to the resignation of Wolfgang Schnur, chairman of the political 

party Democratic Awakening, Martin Kirchner, general secretary of the CDU’s eastern branch, and 

Ibrahim Böhme, chairman of eastern SPD. Descriptions of the occupations and conditions of files can be 

found in Gauck (1992); Miller (1998); and BStU (1993). 
122

 In addition, not all MfS activity ended at the same time. In spring 1990 there were still almost 90,000 

MfS employees in varying stages of being transferred or dismissed, and some continued adding to Stasi 

files through the regime’s end (Tagliabue, 1990). 
123

 Special Committee for Control of the Dissolution of the MfS/AfNS. Aside from preparing for screening 

some more specific research projects included MfS connections with West German RAF terrorists in the 

1970s, MfS use of psychiatric clinics, and Soviet internment camps in the Soviet occupation zone of 

Germany following World War II. These topics were generally either not immediately pursued or were 

given to other newly created committees to handle. 
124

 A second body working simultaneously in the Interior Ministry was the State Committee for the 

Dissolution of the MfS/AfNS. On February 22, 1990, the Committee’s head stated in a press conference 

that 68% of the Berlin employees and about 80% of the regional employees of the MfS had been dismissed. 
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worked for the MfS [in any capacity.] Where the vetting process revealed such 

collaboration, the MP or public servant was to be dismissed from his post” ("Destasifying 

Germany," 1990; Gauck, 1994, p. 279; 2000, p. 146; Moseley, 1990).
125

  

The Volkskammer Committee drafted the comprehensive GDR Law on Securing 

and Use of MfS/AfNS Personal Data, which later became the basis for the 1991 Stasi 

Files Law (StUG) in unified Germany. By August 24, 1990 this legislation created a 

temporary Special Authority
126

 to manage and prepare the MfS files for use in political, 

historical, and legal reckoning with the Stasi past, protecting individuals from false 

accusations, rehabilitation and prosecution, and screening for Stasi activity with the 

consent of the person whose files were being checked ("Gesetz zur Sicherung," 1990, p. 

paragraph 9).
127

 

In the last few weeks before Unification two events shaped future screening. First, 

despite Volkskammer expectations, the GDR’s Special Authority and law on Stasi Files 

were not included in final drafts of the Unification Treaty, which was also ambiguous 

about Western vs. Eastern control of the files (Quint, 1997, p. 233). Only after a 

Volkskammer “reaffirmation” of its intention, protests, and hunger strikes were new 

Treaty clauses inserted putting a Commissioner chosen by the Volkskammer in charge of 

the files, and clarifying the “expectation” that the unified Bundestag would pass a 

comprehensive Stasi files law based on the GDR’s model (Unification Treaty, 

                                                 
125

 By Unification in October 1990 this committee had compiled at least 3000 names of Stasi collaborators 

in high positions, but it is not known how many of these people were removed from their positions. 
126

 Sonderbeauftragte. 
127

 Individuals were also to have access to information collected about them if they could show that they 

had been harmed by the use of the files, or they felt under a threat from such use. The law specified that 

this individual access, even if justified, could be limited or denied if the interests of “third parties” 

intervened, or the “interests of other states are opposed” (§11(2)2). This second limitation on access was 

one of the issues that led to the rejection of the statute by the Unification Treaty negotiators (Quint 1997).  
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Attachment I, Ch. 2, 2(1))(Gauck et al., 1991; Quint, 1997; "Vereinbarung zur 

Durchführung und Auslegung des Einigungsvertrages, BGBl II 1239, Art. 1,"). Second, 

on the Volkskammer’s final day in session its temporary commission to investigate MPs 

presented its findings (Schwanitz, 2000).
128

 It reported that it had pursued investigations 

of 76 of 400 Volkskammer MPs, 56 of whom had been active Stasi informers, and it 

recommended resignation in 15 cases. After chaotic protests the names were also read out 

in closed session (Schwanitz, 2000). This first act of post-communist screening in the 

GDR exposed nearly 15% of MPs as “collaborators,” sparking debate about the criteria 

used to judge collaboration and fueling a wave of informal accusations against politicians 

and bureaucrats.
129

 It all but guaranteed that future political screening would take place 

(Baylis, 1998).
130

 

Activities in the final months of the GDR established a floor for the intensity of 

screening, focused it on the Stasi over the SED or other state organizations, and 

demonstrated a GDR preference for decentralization of the files that helped ensure that 

TJ screening would be at least partially delegated to the new Länder. More concretely, 

the Volkskammer and Gauck’s Special Committee inserted in the Unification Treaty the 

                                                 
128

 This final Volkskammer meeting also included the Gauck Committee’s final report, which summarized 

the status of Stasi files and investigations. In particular it included the names of 3000 “officers on special 

assignment,” (OibE) who were covert high ranking Stasi officers holding managerial and other high 

positions in state agencies, firms, and other organizations. The report suggested that these OibE’s were 

potentially the most harmful of all of the remaining Stasi employees and collaborators, since many 

maintained powerful positions, and were more closely connected to the Stasi than most informal 

collaborators or informers (Gauck et al., 1991). 
129

 Those accused included Lothar De Maiziere, who resigned his positions as Deputy PM and Deputy 

Chairman of the CDU in December 1990, pending the results of an Interior Ministry investigation. The 

final report was ambiguous but incriminating. Although reappointed to his CDU post, de Maiziere 

eventually withdrew from politics. 
130

 Among the 144 MPs elected to sit in the Bundestag until the first all-German election in November 

1990, four had been exposed as collaborators, one each from the CDU, FDP, Alliance 90/Greens, and PDS 

(Boston, 1990). 
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basis of the FRG’s Stasi Files Law and the Federal Authority for the State Security 

Archives of the former GDR (BStU).
131

  

4.3 Institutional Foundations of Screening – Unification Treaty and Stasi Files Law 

 The two institutional foundations for screening in unified Germany were the 1990 

Unification Treaty and the late 1991 Stasi Files Law (StUG). The Unification Treaty 

enabled decentralized screening of public employees for human rights violations and 

connections with the Stasi. The Stasi Files Law then formalized access to information 

from the Stasi archives and strongly but indirectly shaped screening outcomes. This 

section discusses how these laws influenced the intensity, criteria, and partial 

centralization of German screening. 

The Unification Treaty specified that public employees of the former GDR would 

become employees of the FRG or the new Länder as a rule, but could lose their jobs in 

three ways. Their administrative unit could be liquidated, placing them in a temporary 

“holding pattern”
132

 that usually amounted to a severance agreement.
133

 Employees who 

avoided these liquidations entered a three year probationary period during which they 

could be dismissed due to insufficient skills, aptitude, or need for their position.
134

 During 

                                                 
131

 Even if the GDR had ignored screening, however, it is likely that the FRG would have had to develop its 

own policy for management and use of the Stasi files. On one hand there was a pragmatic goal of avoiding 

uncontrolled access to the files and possible blackmail. On the other hand, Unification meant the files and 

residents of the new Länder were subject to West German Basic Law and a 1981 law on “informational 

self-determination,” which regulates data collection, use, and access. 
132

 Warteschleife. 
133

 This process is regulated in the Unification Treacy by Recht der im öffentlichen Dienst stehenden 

Personen, Annex I, Ch. XIX, Section A. 
134

 Treaty Annex I, Ch. XIX, A, III(1(4)1-3. Personal aptitude, meaning ability to work within a free 

democratic order, has a political aspect and was evaluated in part based on past regime connections 

(Catenhusen, 1999, p. 173). This required a review of the candidate’s background and qualifications, but 

was primarily concerned with whether the employee’s qualifications matched an appropriate role in the 

new civil service.  
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this three year probationary period former GDR employees could also be dismissed for 

political reasons, which constituted TJ screening as regulated by the Unification Treaty.  

These provisions enabled a brief period of widespread and decentralized 

screening during this probationary period, with two justifications for dismissals. The 

Unification Treaty
135

  lays out “important grounds for extraordinary dismissals,” 

including a prohibition on employees who have violated principles of human rights as 

laid out in international treaties.
136

 The second political ground for dismissal was more 

ambiguous, when an employee “was active for the former MfS/AfNS, and for this reason 

a continued employment relationship seems unreasonable [or unacceptable].”
137

 This 

necessitated investigation of individuals’ connections to the secret police, presumably 

through access to the Stasi archives, as well as evaluation of these connections.
138

 The 

two most important concepts in this rule, “active”
139

 and “unreasonable,”
140

 were both 

left undefined. The Treaty provided no guidelines or criteria for employers to make this 

judgment.
141

 The wide discretion implied here was limited as federal courts imposed 

standards of proportionality and the new Länder implemented their own standards. 

                                                 
135

 Annex I, Ch. XIX, A, III(1(5)1-2) 
136

 The question of how to balance international and domestic norms was resolved when in 1991 a Berlin 

Court upheld the dismissal of an official who had initiated reprisals against applicants to leave the GDR. 

The court found that the Universal Declaration on Human Rights guaranteed the right to leave one’s 

country. Even when GDR codes and common practice violated this agreement they could not serve as valid 

justifications. This case, Employment Court of Berlin, Oct. 22, 1991, is summarized in Quint, p. 172. The 

court’s rejection of GDR law and any “mitigating circumstances” such as the political context of the time 

differs from the approach found in criminal prosecutions as described in Chapter 2. 
137

 Unification Treaty, Annex I, Ch. XIX, A, III(5)2. 
138

 This authorization of employment screening went well beyond the August 1990 Volkskammer law, 

which had allowed for such screening only with the employee’s consent, and only for the purposes of 

security clearances. 
139

 German: tätig. 
140

 German: unzumutbar. This could also be translated as unsuitable or unacceptable. 
141

 The Treaty concepts could have been clarified politically had there been any interest in doing so. In 

December 1992 Bündnis 90/Die Grünen proposed a standardized set of criteria in the Bundestag to apply in 

all cases of screening (BT Drs 12/4002). It received no support from other parties, and political 

standardization of screening was rejected nearly a year later (BT Drs 12/6124). 



123 

 

 

 

Proportionality meant that even trivial Stasi activity could legitimately disqualify 

employees from high-level public positions, but even very significant Stasi activity could 

not disqualify them from the lowest levels of employment. It was justified because courts 

understood screening as a prospective policy meant to strengthen the civil service, not a 

purely retributive one meant to punish wrongdoing.
142

 

The second institutional foundation for TJ screening was the Bundestag’s 

December 1991 “Act Regarding the Records of the State Security Service of the Former 

German Democratic Republic” (Stasi Unterlagen Gesetz/StUG). This comprehensive law 

on the management, access to, and use of Stasi files replaced the one passed by the GDR 

Volkskammer in August 1990 (Gauck et al., 1991, pp. 118-130; Stoltenberg, 1992, p. 

273)(BT-Drs 12/283). The Unification Treaty
143

 had already created a temporary Federal 

Commissioner to oversee the files and manage screening requests, and the StUG formally 

institutionalized this as the Federal Commission for the State Security Archives of the 

former German Democratic Republic (BStU),
144

 with Joachim Gauck remaining as 

Commissioner.  

 The Stasi Files Law did not fundamentally change the screening process laid out 

in the Unification Treaty, but it regularized it by centralizing access to Stasi files, 

standardizing the kind of information that would be reported to employers, and 

specifying the conditions under which screening reports could be requested. Part III, 

Chapter 2 (§19-31) of the StUG covers the use of the Stasi archives by public and private 

                                                 
142

 This policy of proportionality was also extended to SED connections. See BAG, Judgment of March 18, 

1993, and LAG Chemnitz, Judgment of December 9, 1992, cited in Quint (1997). 
143

 Attachment I, Ch. 2, 2(1) 
144

 Bundesbeauftragte für die Unterlagen des Staatssicherheitsdienstes der ehemaligen Deutschen 

Demokratischen Republik 



124 

 

 

 

bodies for screening and other purposes.
145

 Public agencies, parliaments, courts, 

intelligence services, political parties, churches, and private firms could submit requests 

for reports on individuals. The BStU was also required to send unsolicited reports to 

many of these same organizations if it found evidence that employees eligible to be 

screened were indeed employees of the Stasi, but this was very rare (StUG 

§27)(Stoltenberg, 1992, p. 187).
146

 An initial five-year time limit on the “screening” 

sections of the StUG (§ 20-21) was extended well into the 2000s (Engel, 1995; Geiger, 

1995; Henke, 2002; Weiss, 2002).  

 Under the StUG institutions received “individual reports” rather than entire files 

from the BStU on the people being screened.
147

 These were standardized around 16 

points with the goal of answering three questions: whether or not someone worked for the 

Stasi, formally (HM) or informally (IM), and if so under what circumstances.
148

 Reports 

could contain summary information about timeline and circumstances of Stasi 

involvement, and key documents were also included, such as signed pledges to 

collaborate, records of payments, or awards received, which could bear on the 

“reasonableness” of keeping the employee. Supplementary information and full files 

could be provided where necessary (StUG Ch II, §19, 1 & 8). The BStU was, however, 

                                                 
145

 “Other purposes” includes providing Stasi files for evidence in criminal prosecutions, for instance. 
146

 The relevant provision reads, “If in the course of his duties pursuant to Section 37 the Federal 

Commissioner establishes that one of the following persons has been a full-time employee or unofficial 

informer of the State Security Service… he shall report this to the competent body.” Whether and to what 

extent this reporting happened depended on how well BStU employees know the personnel of the relevant 

public bodies. Given the large numbers of files processed in the BStU and of potentially “screenable” 

public employees, it is not surprising that few such reports have been made.  
147

 The image of a single “file” is not accurate for Stasi records. The BStU had to collect information on a 

single person from many different sources in the archives in order to create a screening report o release a 

“file” to an individual.  
148

 HMs were former employees of the Stasi, while IMs were not, even if they entered into agreements with 

or were paid by the Stasi.  
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prohibited from reporting collaboration if the subject was under 18 at the time, if the only 

involvement was during compulsory military service, or if (despite written agreements to 

cooperate) the individual did not actually supply information to the Stasi.  

These individualized reports contained considerable raw material for a highly 

differentiated evaluation of “collaboration,” but the StUG did not require such an 

evaluation. The BStU’s concluding summaries gave no indication of how cases should be 

interpreted – beyond categorization as IM or HM – nor whether someone’s Stasi 

involvement should disqualify him or her from employment. These decisions were 

delegated to each employer or screening body. Like the Unification Treaty the StUG 

allowed for wide variations in the rules and standards for judging “unreasonableness,” 

both within and between Länder.
149

  

 The Stasi Files Law governed all aspects of the Stasi Files, not just TJ screening. 

Its four main purposes were: facilitating individual access to personal information in the 

Stasi files; protecting individual privacy from harm caused by access to such information; 

promoting the historical, political, and judicial reappraisal of the Stasi; and providing 

public and private bodies with access to information in keeping with specified purposes 

(e.g. screening). The bureaucracy it created (the BStU) grew considerably over the 1990s 

and was the largest single organization dealing with the GDR past, although it did so 

entirely through the prism of the Stasi. Its non-screening activities, for example granting 

individual access and facilitating historical investigations, were very extensive. In the 

                                                 
149

 The interpretation of what kinds of Stasi collaboration are disqualifying (i.e. make continued 

employment “unreasonable”) has been the subject of much legal and academic discussion. Stoltenberg 

(1992) and Catenhusen (1999) include extensive analysis of this concept and its interpretation in screening 

procedures. 
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first ten years of the BStU well over a million and a half people applied to see their own 

Stasi files, and more than 300,000 did see them.  

 The Unification Treaty and Stasi Files Law created a legal and institutional 

framework for TJ screening that centralized the compilation and dissemination of 

information but decentralized its evaluation. It delegated two of the most important 

decisions about TJ up to employers and administrative units – whether to screen and how 

to judge their employees. Once an administrative unit decided to conduct screening, 

however, its discretion was somewhat constrained. It relied on BStU reports for 

information about Stasi connections, it was blocked from information on very young or 

inactive collaborators, and it increasingly became subject to judicially imposed guidelines 

for evaluation, such as proportionality. Within these constraints screeners had significant 

discretion (Birthler, 2002; Weberling & Germany., 1993). 

4.4 Screening of Elected Officials 

The Bundestag along with the parliaments of the five new Länder and unified 

Berlin constitute seven cases of MP screening. Their implementation has much in 

common since they were all regulated by provisions of the Unification Treaty and StUG, 

and since all the parliaments screened themselves. Parliamentary screening varies mainly 

in the timing, intensity, and criteria used for evaluation, and less so in institutional 

capacity.  

  Land parliaments screened either through modifications to their Representatives 

Laws (Abgeordnetengesetze) or ad hoc legislation governing screening procedures and 

committees. Each of the five new Länder, Berlin, and the FRG went through three 

electoral cycles in the 1990s, making 21 opportunities for parliamentary screening. 
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Screening policies were implemented in 19 of these parliaments, and six parliaments 

continued screening into the 21
st
 century, well after the initial transition to democratic 

rule. Some of these screening policies were partial or voluntary, but even voluntary 

screening led to exposures and resignations from office. There were 22 exclusions (in the 

form of MP resignations) as a result of screening, all in the first democratically elected 

parliament after unification. Screening also led to 63 exposures of MPs for Stasi 

collaboration, 50 of which happened in the first parliaments. There are two primary 

patterns in exclusion: exposures and resignations were concentrated not just in the early 

years, but in two Länder: Saxony and Mecklenburg-Western Pomerania. Most Land 

parliaments exposed at least 5% of their members as collaborators after the first elections 

with the figure surpassing 15% in Saxony, while screening in Mecklenburg-Western 

Pomerania led to the exclusion of more than 10% of its first parliament.  

 TJ screening could also be educational, since some but not all screening 

commissions released official reports on their activities that varied from expansive and 

detailed narratives (in the Bundestag) or narrower statements simply naming and 

categorizing MPs (in Thuringia). Some Länder also carried out extensive debates about 

individual cases of collaboration, the criteria to be used to judge them, and possible 

changes to screening. These debates tended to happen only after exposure, but often 

addressed larger questions of the past that were absent from screening reports and could 

reveal far more information about MPs, collaboration, and the GDR past than the 

screening process itself.  

 TJ screening of elected officials contributed to several kinds of symbolic effects 

in Germany. Regardless of its intensity, screening in the first post-GDR parliaments 
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demonstrated a mixture of discontinuity and continuity with the former regime. 

Mandatory screening established a narrow break with a small subset of former GDR 

employees – Stasi collaborators – by exposing them. At the same time, all screening 

criteria resulted in inclusion of most former participants in the GDR regime, as long as 

they had not violated human rights or collaborated with the Stasi in unacceptable ways. A 

more general symbolic effect was the demonstration of political will to confront the past. 

Saxony and Thuringia maintained intensive parliamentary screening, and all other 

parliaments except Brandenburg continued some MP screening for all three 

parliamentary cycles.   

 The rest of this chapter addresses these patterns and variations in the Bundestag, 

five new Länder, and Berlin. The intensity and membership effects of parliamentary 

screening are summarized in Table 4.1. In these seven examples greater intensity did 

correspond to higher numbers of exposures and resignations, but not perfectly and more 

so in the first parliaments than later. Table 4.2 summarizes the other procedural factors 

considered and highlights the difference between rigid and flexible criteria, which also 

corresponds to variations in exclusions. The criteria used to evaluate MPs were important 

determinants not only of exclusions, but of the kind and amount of information produced, 

and the symbolic effects of MP screening.  
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Table 4.1: Screening of Elected Officials - Intensity, Exposures, Resignations 

 FRG Ber Brand S-A Thur M-V Sax 
1

st
 parliament        

mandatory/voluntary Vol Vol Vol Vol Vol Mand Mand 

proportion screened 317/662 241/241 88/88 106/106 89/89 66/66 160/160 

# exposed 1 3 4 5 4 8 26 

# resigned 0 0 2 1(+6)
150

 1 7 11 

2
nd

 parliament        

mandatory/voluntary V V V V V→M M M 

proportion screened 180/672 ~172/206 NA 79/99 88/88 71/71 120/120 

# exposed 2 0 1 0 1 0 4 

# resigned 0 0 0 0 0 0 0 

3
rd

 parliament        

mandatory/voluntary V V V none M V M 

proportion screened 153/669 ~162/169 NA 0/116 88/88 69/71 117/120 

# exposed 2 0 0 0 0 2 1 

# resigned 0 0 0 0 0 0 0 

Total 

resigned/exposed 

0/5 0/3 2/5 1/5 1/5 7/10 11/30 

 

 

 

Table 4.2: Overview of Independent Variables, FRG and New Lander 
 FRG Berlin Brand S-A Thur M-W Sax 
Timing: Early/Late 

     

Protracted/Quick 

 

Early 

Protract 

Early 

Protract 

Early 

Protract 

Early 

Protract 

Early 

Protract 

Early 

Protract 

Early 

Protract 

     Continued? 

 

Yes Yes No(1) No(2) Yes Yes Yes 

Initial Consensus 

 

Yes Yes Yes Yes Yes Yes Yes 

Criteria: Flex/Rigid 

 

Flex Flex Flex Flex Rigid Rigid Rigid 

Capacity: 

     Temp/Perm 

 

Perm Temp Temp Temp Temp Temp T →P 

     Pol autonomy 

 

No No No No No No No 

     Composition,  

     Insider/Outsider 

 

In In In In In In In 

Cent/decent: Info 

     Evaluation 

 

Cent 

Decent 

Cent 

Decent 

Cent 

Decent 

Cent 

Decent 

Cent 

Decent 

Cent 

Decent 

Cent 

Decent 

 

 

 

                                                 
150

 Six MPs resigned their seats after revelations about Stasi connections, but this was unrelated to the 

formal screening process. 
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4.4.1 Initial Consensus on MP Screening 

 All post-GDR parliaments began with a consensus that MP screening was 

necessary and should be universal even if it was technically voluntary, but this consensus 

did not often last. Initial consensus contributed to the intensity of early screening policies, 

and the erosion of this consensus helps account for policy changes, but only in 

combination with other factors such as institutional capacity and the criteria used for 

evaluation. The last GDR leaders agreed that the issues of Stasi files and collaboration 

had to be dealt with somehow, and the Volkskammer law on Stasi files, the Unification 

Treaty, and the StUG shaped this general consensus into concrete policy options after 

1990. All Land MPs participated in the first round of screening, even those representing 

West Berlin who might have been able to justify staying out of the process. In the 

Bundestag 315 of 662 MPs participated voluntarily (except for two involuntary cases in 

response to specific evidence of collaboration) (BT Drs 12/4613).
151

  

 Initial consensus did not mean there was no disagreement about screening as a 

whole. It means much more narrowly that initial screening legislation passed easily in 

every parliament, with negligible formal opposition, and that all Landtag MPs 

participated in screening even when it was voluntary. The PDS in particular often 

objected and offered amendments to screening proposals, but did not formally oppose 

screening early on. In the first three Länder to start screening the legislation passed 

virtually unopposed (Sax PP 1-7; Brand PP 1-7; MW PP 1-1).  

                                                 
151

 Complete data are not available, but all indications are that most Bundestag MPs from the new Länder 

requested screening, few from the PDS did, and a significant number from the old Länder did as well 
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The consensus on how screening should take place, in particular how MPs should 

be judged, gradually broke down. In Mecklenburg-Western Pomerania and the Bundestag 

the PDS voiced its disapproval of the screening policies soon after they were passed, 

sometimes calling the process a witch hunt (MW PP 1/23). (The Alliance 90/Greens also 

protested, but the target of their disapproval was screening’s lenience.) Saxony-Anhalt’s 

was the only parliament where political contestation halted screening, but a weakened 

consensus was reflected in moderate, compromise screening policies in Berlin, the 

Bundestag, and Mecklenburg-Western Pomerania after 1998. On the other hand, 

dominance of the CDU in Saxony and Thuringia allowed their original screening policies 

to survive, and SPD dominance in Brandenburg facilitated the reversal of the screening 

consensus and elimination of MP screening by 1995.  

4.4.2 Timing 

 Screening of elected officials in Germany was early and protracted in all seven 

parliaments. The GDR Volkskammer left a legacy of exposures of Stasi collaborators 

among MPs and an expectation of future screening, and this happened in every case 

within the first year after unification, before the BStU had been created to manage files 

access. Mecklenburg-Western Pomerania’s Landtag passed its screening law on October 

26, 1990, its first day in session, and sent its requests to the predecessor of the BStU a 

few weeks later (MW Drs 1/20; MW PP 1/1). Saxony-Anhalt, Saxony, and Brandenburg 

approved screening processes by December 1990 (SA Drs 1/16; Sax PP 1/7, p243; Brand 

PP 1/7). Berlin and Thuringia had both begun their screening processes by May 1991 (Be 

Drs 12/316; Th Abgeordetengesetz, Feb 13, 1991). The Bundestag amended its law on 
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representatives to incorporate screening in October 1991, not long before it passed the 

Stasi Files Law (BT Drs 12/1324).  

 Screening of MPs was protracted in two senses: speed, or the time for screening 

bodies to complete their work; and multiple cycles, or screening that continued or was 

repeated over several electoral cycles. Brandenburg and Berlin
152

 completed the first 

round of screening near the end of the parliamentary terms, but all others finished in less 

than 18 months, in most cases by the end of 1991 (Brand Drs 1/775; Brand Drs 1/3009; 

Brand PP 1/96; BT Drs 12/4613; BT Drs 12/5976; MW PP 1/22; Sax Drs 1/957; Th PP 

1/23, 1/45, 1/54; SA Drs 1/197).
153

  

 All but two parliaments continued to implement MP screening in their second and 

third parliaments after unification, despite the very small number of exposures and 

resignations after 1994. The first exception was Brandenburg, which ended formal MP 

screening in 1994 after its initial controversy over Minister President Stolpe. The second 

was Saxony-Anhalt, which did not initiate screening in its third parliament in 1998 

because the post-communist PDS and far-right DVU scuttled it for very different 

reasons.
154

 In Brandenburg highly politicized and potentially destabilizing conflict 

generated a new parliamentary consensus for ending screening. In Saxony-Anhalt the 

parliamentary balance of power shifted away from screening, and due to the Land’s 

reliance on new legislation for continued screening, the procedures stopped.  

                                                 
152

 Brandenburg was delayed because of political controversy about Manfred Stolpe. Berlin’s screening 

took longer because it utilized a two-step evaluation process. 
153

 Saxony issued an initial report and a supplementary document  in May 1994. This covered new MPs and 

previously unresolved cases, but did not substantially change any recommendations (Sax Drs 1/4897).  
154

 The PDS refused to participate in screening in any form, and the DVU demanded the expansion of MP 

screening to include other GDR state organs such as the SED, state ministries, and block parties. The SPD 

and CDU could not agree on a compromise with either outlier, and did not have the necessary 2/3 majority 

to begin screening by themselves.  
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4.4.3 Intensity 

 The measurements of intensity are breadth, depth, and extent of completion. 

Breadth of MP screening varied in being mandatory or voluntary, and universal or not. 

Mandatory screening was always universal (i.e. all MPs were included) with the 

exception of those who were minors in 1989,
155

 while voluntary screening could be 

universal or selective. The depth of MP screening varied with the hierarchy of sanctions: 

internal exposure, public exposure, recommendation to resign, and expulsion. (No 

screening policies in Germany banned people from office as a sanction, as happened in 

Poland and other post-communist cases. Instead screening and sanctions applied only to 

an employee’s current job.) All MP screening in Germany was completed in that the 

policies reached their designated outcomes: final reports, lists of categorized MPs, or 

recommendations to resign. The overall pattern was moderate to high intensity screening 

in the first parliament and reduced or stable intensity after that, with an increase in 

intensity (when mandatory screening replaced voluntary) only in Thuringia. 

  Breadth varied consistently between Saxony, Mecklenburg-Western Pomerania 

(and later Thuringia) being mandatory MP screeners and the rest screening voluntarily. 

(See Table 4.1.) But the voluntary Länder did screen every MP in their first parliaments, 

so their de facto breadth did not vary at all until 1994, when voluntary screening allowed 

for reduced breadth.
 156

 At the federal level the Bundestag, also using voluntary 

screening, probably did not screen all MPs from the former GDR and definitely screened 

                                                 
155

 All MPs in the new Länder were impacted by mandatory screening, even those who had lived in the 

FRG before 1990. 
156

 Saxony-Anhalt and the Bundestag had the possibility of mandatory screening if the screening committee 

had reason to suspect someone of Stasi connections, but this option was very rarely used. 
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some MPs from the old Länder, outside of the former GDR.
157

 In this case its voluntary 

policy allowed for lower breadth from the outset.   

The pattern of breadth changed in the second and third parliaments. Mecklenburg-

Western Pomerania, Saxony, and Thuringia continued universal screening as before. 

Thuringia initiated mandatory screening in 1995 after some PDS MPs chose not to 

participate voluntarily, and Mecklenburg-Western Pomerania switched to voluntary 

screening, but with the agreement that all MPs would participate (Th Drs 2/2874, 2/3678; 

Th PP 2/97).
158

 Neither change affected de facto universal screening. Brandenburg (in its 

second parliament) and Saxony-Anhalt (in its third parliament) reduced breadth by 

halting regular screening altogether. MPs could still request to be screened, but there was 

no official evaluation process and no records were kept. Berlin and the Bundestag 

remained in the middle ground with consistent voluntary screening policies and gradually 

lower rates of participation. 

Depth, the potential sanctions related to being categorized as a collaborator, also 

varied across parliaments and over time. Mandatory screeners were generally marked by 

greater severity including expulsion as a possible sanction, and voluntary screeners 

limited sanctions to recommendations to resign or exposure alone. At the federal level the 

Bundestag exposed formal or informal collaborators by releasing public reports with 

extensive detail on the nature and context of Stasi connections and responses by the 
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 Bundestag screening regulations require revealing names of implicated MPs, but all other MPs decide 

for themselves whether their names will be listed or not (Bundestag, Abgeordnetengesetz, §44b). This 

means data on MPs not found to have Stasi connections can only be estimated from total numbers of those 

screened, and from those who chose to make their names public. 
158

 This change began administratively in May 1995 and was not complete until May 1998. Thuringia’s 

constitutional court ruled that screening could be made mandatory only through legislation, not through an 

administrative decision (Th Drs 2/306; Th VerfGH 18/95; Th Drs 2/2874).  
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implicated MPs, but no further sanctions.
159

 Berlin, Brandenburg, and Saxony-Anhalt 

largely adhered to the Bundestag model, where sanctions beyond exposure and a possible 

recommendation to resign were delegated to MPs and parties. Berlin’s screening 

committee reported its evaluations and recommendations to MPs and parties, and 

Saxony-Anhalt reported only to the implicated MP’s party until 1994, after which reports 

went to the Landtag as a whole ("Die Stasi-Überprüfung Steht noch Aus," 2001)(SA Drs 

1/197; SA Drs 2/939; SA Abgeordnetengesetz §46A).
160

 Brandenburg reported 

evaluations and recommendations to resign to the Landtag until 1994, after which 

regularized screening ended (Brand Drs 1/19, 1/854, 1/3098, 3/7658; Brand PP 1/7, 

2/16).  

Länder with mandatory screening also tended to impose more severe sanctions. 

Mecklenburg-Western Pomerania publicly exposed those with Stasi ties and whose 

resignation was recommended, but in the second parliament it regularized screening in 

the Representatives Law and added the opportunity for implicated MPs to offer a defense 

before recommendations were made (MW Drs 1/20, 2/158, 2/494).
161

 Saxony began with 

a similar process of categorization and recommendations to resign, but MPs who refused 

to resign were required to provide an explanation in closed Landtag session (Sax Drs 

1/59, 1/957). In 1992 Saxony incorporated screening into its new constitution, however, 

allowing for expulsion of implicated MPs by a 2/3 parliamentary vote.
162

 The Saxon 

Constitutional Court stopped the first attempted expulsion in 1998 on technical grounds 
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 14
th

 Amendment to the Bundestag Law on Representatives, Jan 20, 1992, §44b. 
160

 In Saxony-Anhalt six CDU MPs resigned their seats, and the Land’s Prime Minister stepped down by 

mid-1991, due to revelations about their Stasi connections or their misuse of Stasi files. These resignations 

were not connected to the screening process, however, so they are noted but not counted as exclusions. 
161

 MW Abgeordnetengesetz, 5
th

 amendment. 
162

 Saxon Constitution, Art 118; Saxon Representatives Law, Section 1. 
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but never invalidated the rule (Sax Drs 2/9849).
163

 Thuringia attempted the most serious 

sanctions, stating in its 1991 Representatives Law that MPs would lose their seats if their 

Stasi involvement was found to be disqualifying.
164

 Its first attempt at expulsion was also 

stopped by the Land’s Constitutional Court, which ruled in 1999 that such a rule would 

require a constitutional amendment (Th Drs 2/3678; Th PP 2/97).
165

  

Where screening was mandatory and recommendations to resign were made 

official, more MPs were exposed as IMs and left their offices. But in the first post-GDR 

parliaments screening was de facto universal and at least some sanctions were possible in 

all Länder, suggesting that something besides intensity influenced different rates of 

exposure and resignation among them. In new Länder as a whole the decline of exposures 

and resignations over time did correspond to decreasing intensity, since Brandenburg and 

Saxony-Anhalt stopped formal screening in 1994 and 1998 respectively. But exposures 

and resignations declined over time in all Länder, even those where the intensity of 

screening increased, such as Thuringia. 

Educational effects, particularly the production of public information about MP 

collaboration, did not correspond to screening intensity. The Bundestag did not even have 

the option of formally recommending resignation, but produced lengthy, detailed 

narratives of each implicated MP’s Stasi links, including that MP’s written defense. This 

ensured public release of much information about the GDR, the context of collaboration, 

and each MP’s specific activities. On the other hand, in Saxony and Thuringia the option 

                                                 
163

 Saxon VerfGH, Judgment of Nov 6, 1998; Judgment of Jan 13, 2000. 
164

 Thuringia, Abgeordnetengesetz, Feb 13, 1992, Art I(2). 
165

 Thuringia, VerfGH Judgment 2/99. 
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of expulsion existed (at least technically) until the late 1990s, but screening produced no 

public information except names of implicated MPs.  

Symbolically, the early de facto intensity of screening (nearly universal, de facto 

mandatory, and fully completed) demonstrated political will to address the issue of Stasi 

collaboration among elected politicians and state capacity to carry out screening. Whether 

early and intense screening helped establish discontinuity or continuity with the past 

regime was more ambiguous. Screening subjected almost all MPs in the new Länder to 

investigation whether there was cause for suspicion or not, but for nearly all screened 

MPs it also served as a means of inclusion, not exclusion. This happened not because of 

intensity alone, but was determined by the criteria used to evaluate them.    

4.4.4 Criteria for Evaluation 

 Screening criteria could vary in their clarity, degree of standardization or 

discretion exercised by evaluators, individual or collective focus, and their rigidity or 

flexibility in accounting for circumstances and context. German parliamentary screening 

had a common baseline for standardized, individual evaluations of suitability for 

employment originating in the Unification Treaty and Stasi Files Law. All public 

employers and elected bodies could request individual reports from the BStU that 

categorized employees as IM/HM/neither and described the circumstances of 

collaboration (StUG §20-21). Screening committees then evaluated whether this status as 

HM or IM made continuation as an MP unreasonable. Parliamentary screening criteria 

varied in transparency, rigidity of accounting for the special circumstances, and the 

degree of discretionary authority with which screening bodies worked with standardized 

BStU reports.  
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Mecklenburg-Western Pomerania, Saxony, and Thuringia utilized rigid MP 

screening criteria while the Bundestag, Brandenburg, Saxony-Anhalt, and Berlin utilized 

more flexible criteria. Rigid criteria generally presumed that Stasi links were 

disqualifying while more flexible criteria did not, often differentiating kinds and 

circumstances of collaboration.
166

 Rigid criteria made it easier to expose and otherwise 

sanction MPs, as well as emphasize a break with the GDR past, by reducing the amount 

of independent investigation and analysis required by screening committees. Flexible 

criteria, on the other hand, facilitated the production of information about the past by 

requiring the construction of a more detailed narrative before judging each implicated 

MP. Whether this information was made public, however, depended on how transparent 

the criteria for judgment were and related rules concerning screening reports. In nearly all 

cases the public information generated by MP was very narrowly focused on the 

connections of a small number of MPs to the Stasi. 

The best example of flexibility and transparency in judging the suitability of MPs 

was in the Bundestag. According to its amended Representatives Law the Bundestag’s 

First Committee
167

 checked for full time Stasi employment and unofficial collaboration, 

but with particular concern for whether these activities led to material harm.
168

 Screening 

reports discussed these factors in great detail. For example, Gregor Gysi had been an 

SED member since the late 1960s, had legally represented many dissidents in their 

                                                 
166

 Perhaps counter intuitively, MP screening did not exclusively expose PDS politicians. Across all the 

parliaments MPs from all parties had Stasi connections exposed and MPs from all parties resigned from 

office. Of Saxony’s nine MPs who resigned, eight were from the CDU and one from the SPD. In 

Mecklenburg-Western Pomerania, on the other hand, of the seven MPs who resigned, five were from the 

PDS. Instead, criteria across the board tended to expose people with a long history of working with the 

GDR regime, and this was not exclusive to any one party. 
167

 Committee for Scrutiny, Immunity and Procedure. 
168

 Bundestag, 14
th

 Amendment to the Law on Representatives, Jan 20, 1992, §44. 
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applications to leave the GDR, and was Chairman of the PDS and a Bundestag MP since 

1990. The screening committee published its 50 page report (along with Gysi’s rebuttal) 

in 1998 after the Bundestag’s second round of screening.
169

 In 30 pages of case studies 

the report argued that the Stasi had considered Gysi an informer and that he had provided 

them with information to further their security goals.
170

 Gysi’s 18 page response 

addressed the Committee report point by point, denying his IM status and framing the 

screening process as political prosecution of the PDS. The report was not a very strong 

sanction since it did not lead to his resignation and included Gysi’s and other alternative 

interpretations that differed on party lines. As public information it was an extraordinary 

document presenting new archival material along with multiple interpretations. 

Similar flexibility was found in parliamentary screening in Saxony-Anhalt and 

Berlin, although these Länder did not produce equally detailed screening reports. In both 

Länder screening evaluations adhered to the Unification Treaty criterion of “suitability” 

for further employment, with an ad hoc screening committee reviewing BStU reports and 

evaluating the import of that collaboration (for which strict guidelines were not provided) 

(SA Drs 1/197; Be Drs 12/316). Neither Land required the publication of information 

other than names and recommendations to resign. Berlin exposed none after its first 

round, and Saxony-Anhalt’s second round of parliamentary screening in 1998 found 8 

MPs with BStU reports of Stasi connections, but none whose involvement warranted 

public exposure (SA Drs 2/4682; Be Drs 14/71-1; Be PP 14/6).
171

  

                                                 
169

 Gysi had already been voluntarily screened in the 12
th

 Bundestag (1990-1994) but not found to be an 

IM. In the 13
th

 Bundestag the screening committee investigated him involuntarily 
170

 The report made clear that the evaluation committee was divided, with the PDS and FDP dissenting 

from the majority judgment (BT Drs 13/10893).   
171

 Berlin narrowed its criteria even further in 1999, to only target violators of human rights. 
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Mecklenburg-Western Pomerania, Saxony, and Thuringia, on the other hand, 

were more rigid in their presumption that IM/HM status was disqualifying. In other 

words, their criteria were more likely to translate BStU categorizations straightforwardly 

into exposures and recommendations to resign. Mecklenburg-Western Pomerania was the 

first Landtag to complete MP screening, in part because its screening committee 

(consisting of trustees from each parliamentary party) had only general guidelines for 

evaluation and relied almost entirely on categorization provided by the BStU (MW Drs 

1/20).
172

  The expectation was that all implicated MPs would resign and all but one did 

(MW PP 1/22, p 930; MW Drs 1/436). A regular three member Evaluation Commission 

was created in the Land’s Representatives Law after 1994, but the criteria remained 

essentially the same (MW Drs 2/158, 2/494).  

Criteria in Saxony were not necessarily more rigid than others, but were more 

clearly laid out and allowed for less discretion. In the first Landtag all MPs had to either 

make a formal declaration of non-collaboration or complete a questionnaire detailing 

their Stasi connections, which was reviewed by an Evaluation Commission against BStU 

reports using the commission’s own unique 16-point criteria (Saxony Drs 1/59; Sax PP 

1/26, p. 1675-1678). No public information was released except statements of resignation 

and numbers of MPs implicated, and implicated MPs had no input in process unless they 

refused to comply.
173

 Not all implicated MPs were urged to resign, but it is likely that all 

those MPs found to be IMs were, and those who refused were exposed by being required 

to provide explanations in open Landtag session (Sax Drs 1/957). After 1994 this process 
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 Technically the first categorization was completed by the BStU predecessor, since screening was 

finished before the Stasi Files Law of 1992. 
173

 Saxony’s first screening process was the rife with press leaks and the Greens’ “minority report” on 

screening accused the governing CDU of interference in the evaluation process (Sax Drs 1/957). 
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was regularized into Saxony’s Representatives Law and Electoral Law, with the only 

change being clarification of the reasons for expulsion (Sax Drs 1/59).
174

 

Thuringia began with the most exacting (and retributive) of all MP screening 

criteria. The Land’s Representatives Law specified in its first article that “Representatives 

lose their membership if they have collaborated with the Ministry of State Security, the 

Office for National Security, or agents of these organizations”.
175

 But in practice its 

screening panel
176

 reviewed BStU reports to determine whether they warranted 

expulsion, which it could bring about by a 2/3 vote. Although the Representatives Law 

avoided terminology as ambiguous as “unreasonable,” the panel had to make similar 

judgments about what counted as collaboration. Despite formally rigid criteria, in 

practice some evaluation of the nature and impact of collaboration took place. After a 

1997 Land Constitutional Court judgment limiting expulsions and requiring that MPs be 

allowed to participate in the screening process, the raw material used for screening 

evaluations was changed to biographical statements, as in Saxony.
177

 But even after this 

court ruling the presumption that Stasi connections were disqualifying, and power of the 

screening panel to modify this, remained the same. 

Thuringia, Saxony, and Mecklenburg-Western Pomerania, which imposed 

mandatory screening and exposed more implicated MPs than other Länder, also used 

screening criteria that privileged clarity over public information and nuance. While their 
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 Saxony, Wahlgesetz (Electoral Law) of August 1993, §14. MPs could be expelled if they had violated 

human rights or if their Stasi connections made continuation in office “intolerable” (untragbar). This is 

different from the Unification Treaty’s “unreasonable,” but similarly undefined and left to the discretion of 

screening bodies.  
175

 Thuringia Abgeordnetengesetz, Feb 13, 1991. 
176

 Gremium zur Überprüfung der Abgeordneten des Thüringer Landtags auf eine offizielle oder inoffizielle 

Tätigkeit für das ehemalige MfS/AfNS (Committee to Screen the Members of the Thuringian Parliament 

for official or unofficial collaboration with the former MfS/AfNS).   
177

 Thuringia VerGH, Judgment 18/95. 
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first stage of evaluation began like all other Länder with BStU reports, they presumed 

that this categorization would carry over into exposure unless proven otherwise, and they 

limited the formal release of information to lists instead of narrative reports.  

Brandenburg only imperfectly fits the distinction between rigid and flexible 

criteria because it carried out a two track screening process that did not survive past the 

first parliament. Brandenburg began MP screening with the rigid assumption that Stasi 

collaboration was disqualifying (Brand PP 1/7; Brand Drs 1/19). The regular screening 

process exposed four MPs, two of whom resigned in 1992. However, by the end of its 

first parliamentary term in 1994 the controversy over Minister President Manfred Stolpe 

led to the adoption of the most flexible, contextualized, and non-retributive criteria for 

evaluation of any parliament, and essentially the end of screening.  

The popularity of Stolpe’s governing coalition meant it was difficult to condemn 

his past behavior, even though it generated splits and friction within the government. At 

the same time his Stasi connections were so well documented and complicated that it was 

difficult for the Landtag to ignore them. A special investigative commission from 1992-

1994 produced a 1,277 page report on his Stasi connections that was “inconclusive but 

generally unfavorable” to Stolpe (Der Bundesbeauftragte für die Unterlagen des 

Staatssicherheitsdienstes der ehemaligen Deutschen Demokratischen Republik (BStU), 

1995, p. 6; Sa'adah, 1998:208). The special commission failed to show that Stolpe had 

been a particularly useful IM or caused material harm to dissidents, and found it plausible 

that Stolpe could have (as he claimed) “approached his conversations tactically,” oriented 

not towards “producing conflict, but towards minimizing conflict” (Brand Drs 1/3009, 

p272). The case illustrated a common question concerning the circumstances of Stasi 
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involvement: could an apparent collaborator really have been neutral or resisting the 

Stasi? The new set of criteria Brandenburg created to address this case was flexible, 

nuanced, and produced an enormous amount of information about the GDR past. 

After the release of the Stolpe Commission’s final report in 1994, the Landtag 

established new screening guidelines in a nearly unopposed bill
178

 called “To Evaluate 

the Past in Human Terms.”
179

 It was a manifesto for a differentiated and sympathetic 

view of the GDR past, emphasizing: understanding the special conditions of the GDR; 

respecting the human dignity of those being investigated; avoiding prejudgments or 

collective judgments; avoiding reliance on formal criteria alone; investigating each 

individual case in accordance with legal principles and proportionality; moving beyond 

simple categorization to consideration of motives, duration and harms caused by 

collaboration; and the “expectation” that all other screening bodies in Brandenburg would 

adhere to these guidelines (Brand Drs 1-3098). This was the strongest formal statement in 

Germany against the presumption that Stasi collaboration would be disqualifying. These 

criteria strongly affected other public sector screening (see Chapter 5) and they marked 

the end of MP screening in Brandenburg (Brand PP 1/30: 2231-2240). Voluntary checks 

with the BStU were still available to MPs, but there was no longer any parliamentary 

process to evaluate them. 

MP screening criteria continued to be set by the parliaments and generally 

remained stable throughout the 1990s, except where crisis or political shifts intruded as in 

Brandenburg and Saxony-Anhalt. Rigid criteria aspiring to categorical judgment were 
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 Each of the bill’s seven points was passed with almost no opposition, but numerous abstentions (Brand 

PP 1/96).  
179

 Roughly translated from the German, “Mit menschlichem Maß die Vergangenheit bewerten.”  



144 

 

 

 

associated with more exposures and exclusions, while flexible criteria allowing for 

contextualized judgments were associated with fewer. Flexibility in accounting for 

circumstances required that a narrative be constructed for each exposed MP, which 

allowed but did not necessarily require the revelation of more information about the past 

regime. Symbolically, the different presumptions about the suitability of Stasi-linked 

MPs affected the degree of discontinuity or continuity with the GDR. But this variation 

was at the margins, on top of a screening process that included almost all MPs in the new 

Länder.   

4.4.5 Strong Institutional Capacity 

Parliamentary screening bodies varied in their permanence and the scope of their 

mandates, but not in their autonomy or staffing. Among them were standing 

commissions, permanently available bodies that had to be convened legislatively, and 

extraordinary ad hoc commissions. All commissions were tasked with making a judgment 

about MP links to the Stasi, but only some engaged in full investigations of the 

circumstances and results of this collaboration. All commissions were housed within 

parliaments and staffed by MPs, with no extra-parliamentary oversight other than 

constitutional courts, which only intervened in MP screening over the question of 

expulsions.  

Screening of German MPs occurred in two stages: first collection and processing 

of Stasi files material by the BStU, and then evaluation of this material by screening 

committees in the Länder and Bundestag. The BStU was a constant in all MP screening. 

Its permanence, almost complete autonomy from political influence, reliance on 

professional outsiders (non-politicians) for its work, and narrow mandate meant its 
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capacity was strong. It was a large bureaucracy, headed by long-term political appointees 

and staffed by an increasingly large number of professional civil servants who treated 

identically requests from different Länder (Der Bundesbeauftragte für die Unterlagen des 

Staatssicherheitsdienstes der ehemaligen Deutschen Demokratischen Republik (BStU), 

1993)(BStU, 1999). The BStU’s resources and the legal requirement that it do the most 

labor intensive work of collecting and evaluating Stasi files eased the burden of all 

parliamentary screening bodies.  

 Working with BStU reports, it was parliaments and screening bodies that 

determined how MPs were categorized since they could collect additional material or use 

their own criteria for evaluation, as discussed above. Some components of institutional 

capacity are quickly dispensed with since there was no variation within Germany. All 

political screening bodies were staffed by insiders, generally in proportion to party 

strength, who were colleagues of those MPs being screened.
180

 They therefore had little 

autonomy from political actors and were subject to little external oversight. Important 

variations in institutional capacity are found in their permanent or extraordinary status 

and their individual mandates.  

There are two patterns in the status of screening commissions. The Bundestag and 

Saxony made use of standing committees for screening. The Bundestag’s permanent 1
st
 

Committee for Scrutiny, Immunity, and Procedure dealt with all personnel and internal 

review issues, and took on the added role of screening in 1992 (BT Drs 12-1324).
181

 

Saxony created a new standing Evaluation Committee in 1991, staffed by one member 
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 And members of screening committees, as MPs, were also screened. 
181

 Bundestag, 14
th

 Amendment to the Law on Representatives, Jan 20, 1992. 
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from each Landtag party. The other Länder worked with extraordinary or ad hoc 

screening commissions, meaning that each round of MP screening required a new 

legislative act to convene or form the screening body (MW Drs 1-20; SA Drs 1-16; Be 

Drs 12-316).
182

 In its first parliament Brandenburg had not only an ad hoc MP screening 

commission, but also a special investigative commission dedicated to the issue of 

Stolpe’s Stasi connections (Brand Drs 1-23, 1-775; Brand PP 1-7).  

 All screening bodies also had a relatively narrow mandate, although there is some 

variation here as well. Overall, their only the concrete task was deciding what to do with 

the BStU categorization of MPs – it could be unimportant, necessitate exposure, or 

require a recommendation to resign. Only Brandenburg and Saxony had a slightly 

broader mandate that involved investigations. Brandenburg’s special commission on 

Manfred Stolpe went well beyond BStU reports to collect testimony and additional 

evidence to interpret Stolpe’s past actions, and it constructed its own standard for 

evaluation while it worked. Saxony’s screening commission, although it did not have to 

create its own standard for evaluation, worked with biographical statements provided by 

MPs in addition to BStU reports. None of the parliamentary screening bodies was limited 

in carrying out its mandate by a lack of resources. 

4.4.6 Mixed Centralization and Decentralization 

 All German parliamentary screening was implemented with a similar mixture of 

centralization and decentralization. It was decentralized in that multiple parliaments 

screened themselves, with extensive discretionary authority to make judgments 

independent of each other and of the center. Within Länder, however, most screening was 
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 Thuringia, Abgeordnetengesetz, Feb 13, 1991. 
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centralized in the parliament. These parliaments were all subject to judicial monitoring by 

their own Land constitutional courts, since Land constitutions and representatives laws 

were the most relevant legal constraints. Germany might have centralized both of these 

aspects of screening in the BStU, FRG Constitutional Court, or another federal body, but 

did not.
183

 The decisions to screen MPs, evaluation of BStU information, and 

enforcement of committee recommendations were all carried out within parliaments or 

less often political parties, or by individual MPs.  

However, screening was also centralized in that all access to the Stasi files 

archives happened via the BStU (or its predecessor), and its reports were standardized 

according to the terms of the 1991 Stasi Files Law. Even when Saxony, for example, 

supplemented these BStU reports by collecting its own biographical statements, 

screening decisions still rested on comparison of these statements to the BStU reports. It 

was only in unusual cases of entirely ad hoc investigative commissions such as the Stolpe 

commission in Brandenburg that Länder could move significantly away from BStU 

reports and toward their own collection and processing of evidence. 

 At the level of parliaments centralization permitted but did not require higher 

intensity. Decisions to undergo screening were taken by parliaments as a whole in 

Saxony, Thuringia, and Mecklenburg-Western Pomerania, at least when they had 

mandatory screening. Other Land parliaments who delegated this decision to individual 

MPs had lower intensity than the others even if de facto intensity was high because 

nearly all MPs complied. Severity and enforcement of screening committee 
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 The Federal Constitutional Court had the authority to overrule Land courts, of course, but this never 

happened in the process of parliamentary screening.  
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recommendations could also be higher where centralized. Saxony and Thuringia, whose 

screening processes included for a time the possibility of MP expulsion, tried to 

centralize final membership decisions in the Landtag as a whole (Th Drs 2-3237).
184

 

Since these provisions were both invalidated by Land constitutional courts, in practice the 

decision to comply with screening recommendations was always delegated to individual 

MPs and their parties.
185

 Ultimately, by choice or by court ruling, all Länder and the 

Bundestag delegated enforcement of recommendations to resign to individual MPs.  

4.5 Impacts: Exclusion, Education, Symbolism 

 Screening of politicians in Germany led to varying numbers of exposures and 

resignations from office, but no formal expulsions. In the first round of screening from 

1990-1994 exposures varied from one in the Bundestag to over 15% of the Landtag in 

Saxony, and resignations varied from none in Berlin and the Bundestag to more than 10% 

of the Landtag in Mecklenburg-Western Pomerania. In the second and subsequent post-

GDR parliaments there were only sporadic exposures and no resignations from office. 

Intensity contributed to the lack of exclusions after the mid-1990s in Brandenburg and 

Saxony-Anhalt – those Länder stopped screening – but all Länder screened all of their 

MPs in the first post-GDR parliaments, and even the Länder with the highest intensity 

screening were unable to expel any MPs.  

 Saxony, Mecklenburg-Western Pomerania, and Thuringia utilized rigid criteria 

for evaluating BStU reports and MP suitability, which generated more exposures and 

recommendations for resignation than the flexible criteria used in other Länder and the 
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 Saxony, Abgeordnetengesetz §1. 
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 Thuringia, VerfGH Judgment 2-99; Saxony, VerfGH Judgment Jan 13, 2000. 
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Bundestag. In the second and third post-GDR parliaments exposures dropped off across 

the board, but did not completely end.
186

 In the first parliaments there was a good but not 

perfect correlation between rigidity of criteria (whether or not they aspired to categorical 

or contextualized judgments) and exclusions, since parliaments using the Bundestag 

model of detailed individual investigations tended to expose and exclude fewer MPs than 

Saxony or Mecklenburg-Western Pomerania. On the other hand, rigid criteria were also 

associated with higher intensity screening and also facilitated this intensity by making 

judgments less labor intensive. In all cases, however, parliamentary screening bodies had 

the capacity to complete their investigations. The BStU’s capacity as a central distributor 

of information from Stasi files facilitated this, as did the narrow mandates of 

parliamentary committees.  

Screening criteria shaped the educational impact of MP screening in a more 

straightforward way. Flexibility in accounting for conditions and circumstances required 

that a narrative be constructed for each exposed MP, sometimes a highly detailed and 

nuanced one. This type of criteria at least allowed (but did not require) more information 

about the past regime to be revealed, by the same process that made evaluations more 

labor intensive. The Bundestag is the best example of flexible criteria producing detailed 

information, but Brandenburg’s investigation of Manfred Stolpe played a similar role. 

Rigid criteria, or those that aimed to rely solely on BStU categorizations, did not 

necessarily add new information to each MP’s story and were less likely to result in the 

release of information other than names of those exposed, as in Mecklenburg-Western 
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 It is possible that the number of exposures dropped off because there were fewer Stasi-linked MPs left to 

find, even in those parliaments that continued mandatory screening, but MPs were occasionally exposed 

even in the 3
rd

 post-GDR electoral cycle, and even in the Bundestag which had voluntary screening.  
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Pomerania and Saxony. As with exclusions, intensity played an enabling role, since some 

screening was necessary in order for this information to be produced. But the amount and 

character of the information revealed was determined by criteria, not intensity alone.  

 Symbolically, in the different presumptions made about inclusion or exclusion of 

MPs tainted by Stasi connections, screening criteria affected the degree of discontinuity 

or continuity with the GDR. It established the terms under which personnel continuity 

with the GDR was acceptable. Rather than attempting to exclude former SED officials or 

formally stigmatize former elites, parliamentary screening focused on exposing 

individual cases of secret collaboration and (usually) delegating to parties and voters the 

question of whether they might continue in parliament. Screening did not always begin 

with this intention – Länder with more rigid criteria for categorization emphasized a 

break with the past more strongly – but this was the outcome.  

At least in their first post-communist parliaments all new Länder and the 

Bundestag screened nearly all of their members and exposed some MPs as Stasi 

collaborators. MP screening demonstrated the political will to address legacies of Stasi 

collaboration and its incomplete exposure during the GDR’s transition, at least in the first 

post-GDR parliaments. This political will faded unevenly over time, and since most 

screening had to be legislatively renewed this changing political will ended screening in 

Brandenburg and Saxony-Anhalt. But screening was a successful demonstration of state 

capacity since every parliament that initiated screening was able to complete it.  
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Chapter 5: Public Sector Screening in Germany 

 

5.1 Introduction 

 This chapter brings evidence from German public sector screening into the overall 

argument that a wide range of TJ policies is compatible with democratic consolidation, 

and that while intensity may determine potential effects of screening, criteria and 

institutional capacity shape its actual membership, educational, and symbolic effects. In 

Germany highly intense public sector screening was implemented in a democratic rule of 

law framework, but not all screening was compatible with this framework. Insufficiently 

monitored screening institutions, especially those with weaker capacity and broader 

mandates, could generate counterproductive lessons and allow violations of individual 

rights. The same decentralization and discretionary authority that allowed these problems 

to arise, however, helped limit their spread. In addition, the long duration of German 

screening and its eventual oversight by German courts meant that rights violations were 

often rectified, if only after the fact. 

 German public sector screening happened within the same framework laid out in 

Chapter 4, based on the Unification Treaty and Stasi Files Law (StUG). The legacies of 

decisions in the later GDR, the centralized control of and access to Stasi archives within 

the BStU, and the broad criteria of “reasonableness” of continued employment resembled 

parliamentary screening. But more than 300 times as many public sector employees as 

MPs were screened, and tens of thousands of employees were excluded from many kinds 

of jobs as opposed to a few dozen MPs. Of all screened employees in the 1990s, less than 

1% of all Federal and Land MPs subsequently resigned their seats, while about 2% of 
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public sector employees were dismissed from their jobs.
187

 In contrast to MP screening, 

public sector screening produced very little public information about the past even while 

processing and evaluating more than half a million people. 

Intensity of public sector screening declined over time, as it did with MP 

screening, but there was also significant variation in criteria, institutional capacity, and 

decentralization over time and across job categories. Delegation of screening to local 

commissions and employers affected central monitoring and the capacity of screening 

institutions to carry out their mandates. This facilitated significant variation in the criteria 

used to evaluate employees in different Länder, kinds of jobs, and even localities. Courts 

eventually imposed some general principles on screening criteria, such as proportionality, 

but these were far from universal standards.  

5.2 Public Sector Screening 

 The FRG, Berlin, and five new Länder screened all employees carried over from 

GDR state employment, as well as a much smaller number of new public employees. 

They all began screening before the StUG was passed, and this early screening was 

almost always carried out by decentralized bodies with wide discretionary authority 

regarding criteria for dismissals and little systematic oversight or monitoring. Once the 

StUG came into effect in 1992 public sector screening became more standardized, but 

implementation still varied considerably across Länder and ministries. (Teachers and 

police made up the majority of all screened jobs, and fell within the purview of Ministries 

of Education/Culture and Interior Ministries respectively.)  

                                                 
187

 If we include very early and less well documented public sector screening this percentage is higher. 
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 The three main periods of screening were early high intensity and relatively 

unorganized screening (before full implementation of the Stasi Files Law), the main 

period of high intensity screening under the StUG in the mid-1990s, and then a third 

period of diminishing intensity in the late 1990s and after. In screening everyone 

transferred from GDR employment there was no “voluntary” screening – it was nearly 

always universal and mandatory – and dismissal was the only sanction applied. Neither 

exposure, recommendation to resign, nor banning from public employment was part of 

public sector screening.
188

  

 Figure 5.1 shows the total number of public sector screening requests (and reports 

issued) handled by the Stasi Files Bureau (BStU). Not all early screening involved this 

agency, but the general trends are correct since after 1992 employees could not be 

screened without BStU involvement. The decline in screening requests after 1994-5 does 

not reflect an overall shift in policy, rather most of the screenable employees had been 

processed, leaving only a few lingering cases, repeat screenings, and new employees. 

Employers reviewed all BStU reports, so there was a time lag between the trends shown 

here and final screening decisions.  

                                                 
188

 While other countries such as the Czech Republic and Poland sanctioned public officials by temporarily 

banning them from public employment, Germany’s evaluation process and sanctions affected only the 

employee’s current job. 
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 Figure 5.1: Public Sector Screening 

 

 Table 5.1 shows numbers and rates for screening through the BStU, evaluation, 

and dismissals for the main period through 1997, broken down by Land.
189

 (Comparable 

aggregate data for the FRG level are not available. Rates per thousand people and 

percentages are reported to adjust for differences in population.) The rate of screening per 

thousand people varied significantly, with Brandenburg’s low rate partially explained by 

the cessation of most screening there in 1995, and Berlin’s high rate corresponding to the 

concentration of state employment there under the GDR. (Thuringia’s high rate seems to 

be an outlier.) Rates of Stasi links among screened employees were in the 6-7% range 

except in Saxony. This variation was limited because the BStU determined Stasi links 

using a common database and standardized methods and criteria. Dismissal rates, on the 

other hand, vary more widely because determinations of “suitability” for further 

                                                 
189

 The aggregate data for Thuringia, from Catenhausen (1999) is estimated, and as discussed below there is 

reason to believe it overstates the actual screening numbers.  
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employment were made by the relevant screening committees, all utilizing different 

criteria with varying degrees of oversight.  

When explaining membership effects this discussion will focus on rates of 

dismissal, but not always in the aggregated form shown in Table 5.1. Very early 

screening often resulted in high dismissal rates because it did not always rely on BStU 

reports and decentralization granted a high degree of discretionary authority to local 

committees using self-produced criteria. Of the two largest categories of employees to be 

screened, police with Stasi links were often dismissed at lower rates because of the 

criteria applied to them, while teachers experienced a wide variation of dismissal rates, 

due to variations in criteria and delegation down to local screening bodies. Time, 

territory, and employment categories contributed to patterns of inclusion and exclusions.  

Table 5.1: BStU Screening & Dismissal of Public Employees, by Land, 1990-1997 
Land Screening 

rate 

per 1000 

Number 

screened 

% of screened 

with Stasi links  

(# of screened) 

% of Stasi-linked 

dismissed 

(# of Stasi-linked) 

% of screened 

unresolved cases 

(# of unresolved) 

Brandenburg  26 63,521 

 

 6.84% 

(4,342) 

31.3% 

(1,359) 

9.63% 

(6,772) 

Saxony-

Anhalt 

 33 90,110 

 

6.04% 

(5,446) 

33.58% 

(1,829) 

0.68% 

(37) 

Mecklenburg-

Western Pom. 

 38 69,183 

 

6.88% 

(4,762) 

37.1% 

(1,768) 

 ca 18% 

(ca 12,000) 

Saxony  40 180,740 

 

4.78% 

(8,633) 

49.94% 

(4,311) 

24.63% 

(59,063) 

Berlin  68
190

 81,860
191

 6.29% 

(5,153) 

46.96% 

(2,420) 

NA 

Thuringia  >80 >200,000 

 

5-6% 

(ca 10-12,000) 

30-35% 

(ca 3,575) 

NA 

Total ca 47.5 ca 685,000 ca 6.1% 

(ca 38,500) 

ca 38.5% 

(ca 15,262) 

 

Source: Catenhusen (1999) and author’s calculations. 

 

                                                 
190

 The figure of 68 is based on the population of East Berlin in 1988, at its peak. The number screened per 

thousand people in all of unified Berlin is 23. Since there was significant movement of people within Berlin 

and variation in screening across districts of Berlin, 68 likely overstates the true screening rate while 23 

understates it. 
191

 As indicated in the section on Berlin, this figure really represents requests to the BStU, not completed 

screening. 
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 Information about Stasi-related exclusions at the federal level is limited and not 

directly comparable to Table 5.1. Three months after Unification, in early 1991, the FRG 

employed about 500,000 former GDR employees and had already dismissed nearly 

16,000 for non-political reasons and 1,883 (0.3% of the inherited workforce) through 

political screening, either human rights violations (65 people) or Stasi connections (1,818 

people) (Derlien, 1993, p. 326)(BT-Drs 12/304).  Through 1996 more than 163,000 

employees were screened in FRG ministries and 22% were dismissed through provisions 

in the Unification Treaty.
192

 Unfortunately the data does not include all ministries, and 

the 22% includes political and non-political dismissals, so it is only an upper limit on 

political dismissals (Deutscher Bundestag, 1999, pp. 412-413, 449-451).
193

 

 Aggregate figures for screening and dismissals will be reported where available, 

and supplmented by Land, ministry, and sectoral data. Overall estimates of the number of 

people dismissed due to Stasi links vary widely, from 500,000 in 1991-2 alone, to 60-

100,000, to 50,000, or as few as 10,000 through the late 1990s (González Enríquez et al., 

2001; McAdams, 2001a; J. Miller, 1998; Rosenberg, 1995). No central or supervisory 

body kept track of these dismissals, and it is not always clear how very early dismissals 

should be categorized, but at least 20,000 former GDR employees were dismissed 

through screening.  

 Screening of public employees generated almost no public information about the 

GDR, except in a few high profile cases that were ultimately resolved in court. It often 

required no final reports and no permanent data collection, making it difficult for anyone 

                                                 
192

 Rosenberg claims that from January 1991 to the spring of 1992 half a million civil servants were 

dismissed, implying that the dismissals were political (Rosenberg, 1995, p. 326). This is incorrect, probably 

reflecting a blurring of categories of job losses and data about screening and dismissal. 
193

 Rates varied from 26% dismissed in Post & Telecommunications to 0% in the Labor ministry. 
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except the screened employee to know the substantive basis of any evaluation. Screening 

did reinforce a strong general lesson about the unacceptability of human rights violations 

by state employees, since this was the one substantive criterion for dismissal that was 

universally imposed. Screening also served as a demonstration of rights protection and 

the rule of law in action, but not always unambiguously or consistently. Specific lessons 

for employees varied over time and across job categories, especially considering teachers 

and police.  

Symbolically, public sector screening showed that personnel continuity was 

conditional. It demonstrated discontinuity with the former regime since there was no 

assumption that GDR officials were suitable to work in the democratic state – this had to 

be shown on a case-by-case basis, often several times. It also demonstrated significant 

continuity with the previous regime, since an average of only 2.3% of those screened 

were dismissed from their jobs, leaving 97.7% of them suitable for employment in the 

new democratic regime.
194

 Public sector screening also demonstrated political will to deal 

with or “process” the question of past conduct, as well as the capacity to follow through. 

With the exception of Brandenburg after 1995, the FRG and the new Länder successfully 

screened all former GDR employees, even when this required a large bureaucracy to 

manage the Stasi files and new local institutions to direct screening.  

The rest of this chapter addresses these patterns and variations in the five new 

Länder, Berlin, and the FRG. Intensity and membership effects of screening are 

summarized in Figure 5.1 and Table 5.1, and are disaggregated by Land and employment 

category below. The discussion focuses on patterns in the independent variables and their 

                                                 
194

 These averages are for Land-level screening in all new Länder through 1997. 
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links to the broader argument. Table 5.2 presents an overview of the independent 

variables in the seven cases. While timing and initial consensus did not vary significantly 

in Germany, the criteria for evaluation and institutional capacity did. Criteria that were 

rigid in accounting for conditions of collaboration were associated with more exclusions 

and rights violations. Screening procedures that delegated heavily to local bodies without 

effectively monitoring them – particularly where screening policies burdened them with 

broad responsibilities and few resources – were more likely to lead to violations of due 

process that were only addressed by courts after the fact.  
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5.3 Initial Consensus  

 All post-GDR governments started with a consensus on using the screening 

opportunities provided by the Unification Treaty for their public sectors. While screening 

was a relatively small part of the overall process of state employment transformation, it 

was universally seen as necessary by Land and FRG governments. It was usually treated 

as an administrative rather than legislative issue, with design and implementation 

delegated to ministries or even departments within ministries. For this reason the initial 

overall consensus in favor of screening means less as we move further down the levels of 

implementation. While always guided by the main legal foundations (manifested in the 

Unification Treaty and StUG) specifying that screening would make use of Stasi files and 

assess the reasonableness of continued employment, in practice ministries, human 

resource offices, and evaluation committees took different approaches to screening. 

 In a German pattern already encountered with criminal TJ trials and parliamentary 

screening, the initial goal of screening led to simultaneous experiments in the different 

Länder and ministries because the specifics were left undefined in the Unification Treaty 

and StUG. These experiments were then modified through centralized oversight, judicial 

appeals, or new administrative policies from the ministries or departments in charge. By 

the mid-1990s there was still considerable room for variation in criteria and process, but 

broad guidelines and constraints in interpreting the relevant StUG provisions had been 

imposed by courts. The general consensus on screening remained intact, but 

disagreement in practice emerged almost immediately.  
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5.4 Timing 

 Public sector screening was early and protracted in all seven German cases. 

Investigations in the last days of the GDR exposed Stasi collaboration and produced 

expectations of future screening, but primarily in the parliamentary sphere, not among 

public employees as a whole. However, as discussed in Chapter 4, the 1990 Unification 

Treaty placed all former GDR employees in a probationary “holding pattern” and laid out 

grounds for dismissal of public employees whose links to the Stasi made their continued 

employment unreasonable.
195

 The determination of “unreasonableness” required a 

review, and all new Länder, Berlin, and the FRG began doing so between Unification and 

the December 1991 StUG, which standardized and regulated the screening process in 

much more depth. In all cases public sector screening began before the StUG came into 

effect. 

In the first year of unification the FRG had already used reviews of the Stasi 

archives to dismiss more than 1800 people (Derlien, 1993, pp. 326-327)(BT-Drs 12/304). 

Academics and legal professionals (lawyers and judges) also faced early screening in all 

the new Länder (Blankenburg, 1995; Markovits, 1995, pp. 45-46; Quint, 1997; 

Wollmann, Derlien, Koenig, Renzsch, & Seibel, 1997). Screening based on Stasi 

connections caused a small proportion of the total dismissals and departmental 

liquidations in this first year, and its prevalence varied by Land and job sector as 

                                                 
195

 Unification Treaty, Annex I, Ch XIX, A, III(5(2). 
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discussed below, but the possibility of this kind of dismissal existed from the moment of 

unification.
196

  

German public sector screening was protracted in two senses. First, there were 

wide variations in the speed with which screening bodies completed their work and final 

judgments about continued employment were made. There were some individual cases 

that took many years and several court decisions to be finally resolved.
197

 There were 

also some categories of screening, such as teachers in Saxony, who appealed their 

dismissals at high rates and won many reversals, but often not until four or five years 

after the fact (Sax Drs 1-2647, 1-4900). Judges in Berlin, on the other hand, were 

dismissed at high rates early on and tended to move into other employment rather than 

appeal (Derlien, 1993, p. 327; Quint, 1997). The second sense in which public sector 

screening was protracted was that it was continuous throughout the 1990s. An initial 

round covered all those newly transferred from the GDR, and continued screening 

covered new employees as they were hired. Only in Brandenburg after 1995 was the 

screening process effectively halted.  

 Early and rapidly concluded screening rounds were more likely to generate 

controversy, appeals, and later reversals. The continuation of screening through the 

1990s, on the other hand, often allowed for successive rounds of regulations or court 

judgments to modify the screening process to address or avoid these problems. Protracted 

                                                 
196

 The Federal Interior Ministry issued guidelines for screening criteria to all new Länder as early as 

September 1990, and again in February 1991, although these were not binding rules (Catenhusen, 1999, p. 

344; Deutscher Bundestag, 1999, pp. 408, 459). 
197

 Heinrich Fink, former rector of Humboldt University in Berlin is perhaps the best case of this (Kinzer, 

1992; McAdams, 2001a). 
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screening allowed oversight, modification, and appeals to work where they might not 

have otherwise.  

5.5 Intensity 

 The intensity of public sector screening in Germany was high and directly related 

to exclusions and indirectly to other kinds of impacts. More than 1.5 million Germans 

were screened through the BStU up to 2001, and even more if we include very early 

screening. The overall number of dismissals related to Stasi collaboration numbers was at 

least 20,000, and including early pre-StUG dismissals approached 50,000, or nearly 3% 

of those screened. (About 6.3% of BStU screening requests led to positive reports of 

collaboration, and slightly under half of those led to dismissals.) One and a half million 

screened people is almost 10% of the GDR population at the time of unification, a far 

greater breadth of screening than in any other post-communist country. But for an 

overwhelming majority, about 97% of those screened, their experience was being 

processed according to whatever rules were in place and then not being dismissed. At 

least after the StUG was implemented, just under 3% were declared collaborators and 

dismissed, but a similar proportion was declared collaborators and then judged “suitable” 

for continued employment. The large difference between the number of investigations 

and the number of sanctions helped shape the effects of screening, but was a function of 

criteria and capacity rather than intensity alone.  

 The components of intensity are its breadth, depth, and degree of completion. 

Public sector screening was almost always mandatory, universal, involved only the single 

sanction of dismissal, and fully completed.  It was mandatory for all eligible employees – 

unlike in the parliamentary arena there was no voluntary screening. Out of 2.1 million 
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GDR employees, about 560,000 became FRG employees after unification and the 

remaining 1.5 million were transferred to the newly created Länder or Berlin, all eligible 

for screening (Derlien 1993, p. 326).
198

 While it was universal as a rule, political 

influence and personnel needs influenced screening decisions, as in the Federal Labor 

Office which delayed screening until the mid-1990s and only evaluated its highest 

administrators (Catenhusen, 1999, p. 350; Der Bundesbeauftragte für die Unterlagen des 

Staatssicherheitsdienstes der ehemaligen Deutschen Demokratischen Republik (BStU), 

1995, p. 5). At the federal level most high officials (Beamten) were screened, but after 

1993 ministries could exercise some discretion when screening lower level employees 

(Catenhusen, 1999, p. 346; Deutscher Bundestag, 1999, p. 478). In Brandenburg 

screening was selective after 1995 following the Manfred Stolpe controversy, and in 

1998 the SPD/PDS coalition in Mecklenburg-Western Pomerania ended universal 

screening using similar provisions (Brand Drs 2-192, 2-212, 2-1286; BStU 2001, pp. 44-

45).
199

 Berlin was a rare anomaly in screening of teachers selectively from the beginning 

(Abgerdnetenhaus von Berlin, 2001, p. 5; Deutscher Bundestag, 1999, pp. 591-592). 

 Screening depth was the same across all of Germany for the whole period – the 

only sanction available was dismissal. Although it was possible for Stasi connections to 

be exposed in the media through leaks or high profile court verdicts, this was always 

incidental to screening, not a direct outcome of the process. (The Polish and Czech 

practice of banning employees was prevented by the Unification Treaty and StUG, which 

linked the evaluation of the suitability of continued employment to the specific job in 
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 The two ways to avoid this screening were to leave the public sector preemptively or move to the old 

Länder where screening was very rare. Hundreds of thousands of people made use of both these options. 
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question.
200

) If exposure in parliamentary screening was considered a lesser punishment 

and used because of the difficulty of expulsion of MPs, that was not a problem for public 

sector employees. 

 The degree of completion was very high, nearly 100% if we take the entire period 

from 1990-2001. Through 2001 the BStU had received nearly 1.6 million screening 

requests (from all levels of government) and it had completed reports for 99% of these. 

But until the total number of screening requests died down in the late 1990s there could 

be delays of several years before BStU reports were issued to screening bodies. (See 

Figure 5.1.) Delays between the initiation and completion of screening also stemmed 

from the screening bodies themselves, particularly in cases where decisions were 

appealed. Delays meant that many employees continued to work on a provisional basis or 

temporarily unscreened, but screening was never halted because of its long duration.   

 The breadth but not depth of public sector screening decreased over time because 

of the rules spelled out in the StUG and administrative and political decisions in the 

Länder. One constant is that public employees who were minors in 1989 were never 

subject to screening (StUG §20(1)6). The proportion of employees covered by this rule 

increased through the 1990s, and screening was further restricted when a 1998 StUG 

amendment prohibited reporting of any Stasi connections prior to 1976.
201

 The breadth of 

screening was also reduced by administrative or political decision at the Federal level 

after 1993, in Brandenburg after 1995, and in Mecklenburg-Western Pomerania after 

1998, as previously discussed. While screening continued throughout Germany into the 
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 Unification Treaty, Annex I, Ch XIX, A, III(5)2. 
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 StUG, 3rd Amendment, Sect 19. 
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21
st
 century, Figure 5.1 shows that the numbers involved are relatively small after the 

mid-1990s.  

 There were several patterns in the intensity of German screening. First, there was 

a division between Länder that decided to limit screening over time and those that 

maintained universal screening throughout the decade – a division that was not always 

associated with differences in dismissal rates. On one hand, Brandenburg abandoned 

universal screening in 1995, just as BStU reports had reached their peak, and 

Mecklenburg-Western Pomerania moved to limited screening between 1998 and 1999. 

The FRG and Berlin implemented more gradual reductions in intensity. Saxony and 

Thuringia, on the other hand, remained the most stringent screeners, accounting in 2001 

for 60% of all public screening requests between them (BStU, 2003, p. 24). Saxony 

Anhalt also saw no decrease in screening intensity over time.  

 The second pattern concerned Länder that engaged in more and less intensive 

early screening, before the BStU reporting process was regularized in late 1991 (and not 

accounted for in Table 5.1.). Most Länder began distributing questionnaires in late 1990 

in preparation for screening, but only three actually carried out screening in the first year 

of unification, and then only for some sectors: police in Brandenburg, teachers in Saxony, 

and several sectors in Berlin. Brandenburg only completed early large scale screening for 

police, of whom 10,000 were screened and 100 dismissed (Brand Drs 2-2897)(Deutscher 

Bundestag, 1999, pp. 581-582, 602; Sa'adah, 1998, pp. 213-215). In Saxony more than 

67,000 questionnaires had been collected from public employees by June 1991, but only 

345 non-teacher dismissals happened in this period (Sax Drs 1-505). Saxon teachers were 

the exception, whose screening began very early, without BStU reports, and who were 
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dismissed at high rates (nearly 40% of those evaluated) in the first year, but much lower 

rates (about 1% of those evaluated) from 1992-1997 (Sax Drs 1-1010, 1-1011, 1-4900 p. 

32)(Deutscher Bundestag, 1999, p. 586). Data on early screening in Berlin is incomplete 

(Abgeordnetenhaus von Berlin, 1996, 1997; Deutscher Bundestag, 1999, p. 592). Only in 

the case of Berlin’s judges and prosecutors is it well documented that early dismissal 

rates were well above average (Deutscher Bundestag, 1999, pp. 570, 609; Be PP 1-25, p. 

2095)(Markovits, 1995).
202

 Each of these three Länder implemented early screening for 

at least one job category, leading to both unusually high (teachers and judges) and 

unusually low (police) dismissal rates.  Other Länder began preparing for screening at the 

same time but did not complete it until several years into the process under StUG 

guidelines (Catenhusen, 1999, pp. 299, 323-4; Deutscher Bundestag, 1999, pp. 590-1, 

606)("Die Überprüfung von Lehrern," 1993). 

Finally, sectoral differences in dismissal rates demonstrate that screening intensity 

alone could not have determined membership effects. In 1997 the BStU estimated that 

6.3% of the 1.4 million public employees screened were found to be IMs or HMs, and 

47% of these were dismissed, just over 42,000 people (McAdams, 2001a, p. 73). But 

some categories of employment had much higher rates of Stasi connections. The overall 

rate of IMs or HMs among former GDR soldiers and police was about 20%, but police 

were often dismissed at lower rates and teachers at higher than the average rates for 

public employees (BStU, 1995, p. 7). Before Brandenburg reduced its screening intensity 

in 1995 it dismissed about 31% of implicated police but 47% of implicated teachers 
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 While the average dismissal rate for all former GDR judges was just under 50%, the rate in Berlin was 

83%, most of which happened in the first year (Derlien, 1993; Quint, 1997). 
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(Brand Drs 2-3974). Saxony-Anhalt had dismissal rates of 40% of implicated teachers 

but 30% of implicated police (Deutscher Bundestag, 1999, pp. 587-8; Sax Drs 1/3501, p. 

14). These sectoral differences cannot be attributed to intensity, which was nearly 

uniform across Länder and job categories with a few exceptions.  

The depth of screening was associated with the near absence of new information 

about the past regime. Since the only sanction was dismissal almost no Stasi connections, 

narratives describing the conditions of collaboration, or exemplary lessons were produced 

by screening. The only exceptions are when controversy over individual screening cases 

generated information leaks and media discussion. Symbolically, however, the intensity 

of screening demonstrated both political will, capacity to address the issue of Stasi 

collaboration among state employees, and at least a partial break with the GDR regime. 

While the overall high intensity of public sector screening enabled membership and 

symbolic impacts, this interacted with other factors that varied considerably at the local 

and sectoral levels. 

5.6 Criteria for Evaluation 

 Variations in criteria used for evaluating public sector employees influenced the 

effects of German screening. Criteria for BStU categorizations, usually the first step of 

screening, were public, clear, standardized, and individual. Criteria for employment 

decisions, the second step of screening, varied in all of these characteristics as well as 

their flexibility in accounting for the circumstances of Stasi collaboration and the kind of 

evidence used. Rigidity in judging collaboration allowed for higher rates of dismissal and 

made employment decisions more likely to be appealed or modified later on. It was in 

early screening that was not closely connected to BStU evaluations that the most extreme 
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cases of arbitrary judgment took place, also often leading to appeals and modification 

after the fact. Within Länder there were also sectoral differences, with teachers and 

judges evaluated according to stricter standards and dismissed at higher rates than police.   

A general pattern in criteria that applied to all German screening was gradual 

standardization of local criteria through judicial intervention between 1992 and 1997. 

Appeals courts were unwilling to rely on Stasi documents without signed statements or 

witness accounts, and collaboration came to mean not just IM/HM status, but a 

“deliberate and sustained pattern of collaboration directed against fellow citizens” (J. 

Miller, 1998, pp. 321-322). Courts also imposed flexibility through the principle of 

proportionality: while a high official could be dismissed for relatively minor contacts 

with the Stasi, a cook or bus driver could only be dismissed for deep and lasting 

collaboration that had harmed others. This began in the 1992 screening case of Heinrich 

Fink (rector of Berlin’s Humboldt University), when the Federal Supreme Court found 

that rigorous standards of proof required more than Stasi documents showing registration 

as an IM. This decision became the basis for future court decisions that refined the 

principle of proportionality (Bundesarbeitsgericht, 1993b; Bundesgerichtshof, 1992; 

Bundesverfassungsgericht, 1995; Landesarbeitsgericht Berlin, 1992; McAdams, 2001a, 

pp. 80-82; Quint, 1997). Courts later added that negative evaluations required unusually 

strong involvement with the state, accounting for a collaborator’s intent, and 

consideration of mitigating circumstances (Bundesarbeitsgericht, 1995a, 1995b; 

Bundesverfassungsgericht, 1996a, 1997; McAdams, 2001a, pp. 82-83).
203
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 There is a multitude of jurisprudence on Stasi screening throughout the 1990s, particularly well 

summarized in  (Be Drs 13/204, pp. 4-9). The overview here provides the substance and directions of the 

main rulings affecting screening.  
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5.6.1 Rigid vs. Flexible Criteria 

 Despite the gradual imposition of general standards there was still considerable 

variation in rigidity or flexibility in considering the circumstances of Stasi collaboration. 

Saxony, Mecklenburg-Western Pomerania, and Thuringia attempted to implement rigid 

criteria to simplify screening decisions and err on the side of exclusion over inclusion. 

Thuringia required employees to complete questionnaires and statements of Stasi links, 

while in Mecklenburg-Western Pomerania employees provided a questionnaire and a 

declaration of non-collaboration with the Stasi (Th Drs 1-150; Catenhusen, 1999, pp. 297, 

300). Berlin’s government also attempted such criteria but was never able to impose them 

on local screening bodies. Brandenburg, Saxony-Anhalt, and the FRG implemented 

criteria that allowed more flexible consideration of the circumstances of collaboration, 

often emphasizing that the criteria for a “positive” BStU report (categorization as an IM) 

were not identical to those for employment “unsuitability”.
204

  

 Thuringia was a good example of rigid criteria that presumed that Stasi links 

would be disqualifying. The original 1991 policy was codified in the 1993 Land 

constitution: “All people who worked for or were active with the MfS are fundamentally 

unqualified to enter into and continue working in the public sector” (Th Drs 1-150).
205

 

Saxony applied similar rules (although not in its constitution) (Catenhusen, 1999, pp. 

315-6). Berlin’s Interior Minister claimed since everyone involved with the Stasi was part 

of a greater whole, it “would not be proper to consider former MfS employees in a 

differentiated manner according to the occupation and function” (Engel, 1995, p. 241). 

                                                 
204

 BStU 2
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 T-bericht. 
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 Thuringia Constitution, §96(2). 



171 

 

 

 

December 1991 screening guidelines from Berlin’s Interior Ministry emphasized that “for 

former Stasi workers there is no place in the state administration, even in lower 

positions” unless there was strong evidence to the contrary (Catenhusen, 1999, p. 273). 

Unlike Thuringia and Saxony, Berlin’s screening practice rarely matched these official 

guidelines.  

The FRG was an example of rapidly developing flexible criteria. Immediately 

after unification the federal Interior Ministry distributed screening guidelines indicating 

that Stasi connections alone were not always sufficient to disqualify an employee, but as 

a rule Stasi involvement should indicate unsuitability for continued employment 

(Deutscher Bundestag, 1999, pp. 408, 459; Catenhusen, 1999, p. 344). But by February 

1991 new guidelines offered examples of many Stasi connections whose circumstances 

might make them non-disqualifying, such as not being involved in repression or being 

coerced to inform (Deutscher Bundestag, 1999, p. 472; Catenhusen, 1999, p. 345). 

Brandenburg and Saxony-Anhalt only introduced flexible criteria in the mid-1990s, after 

much screening was already complete. Brandenburg’s sweeping reform of screening in 

June 1994 altered its previously highly variable criteria to impose differentiated 

judgment, account for the overall circumstances of the GDR, and consider the specifics 

of individual histories, associations, and actions (Brand Drs 1-3098). Saxony-Anhalt, in a 

similar reform process in March 1995, instructed screening bodies to take reason, 

duration, and type of collaboration into account, and discussed way of interpreting 

ambiguous concepts such as “activity” and “unreasonableness” (BStU, 1995; 

Catenhusen, 1999, pp. 327-8).  

5.6.2 Patterns of Criteria: Early vs. Late 
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Early screening was relatively unsystematic and ad hoc, while later screening was 

more systematic, transparent, and often standardized as well. Before the gradual 

standardization of criteria already discussed, screening in 1990-1 was comparatively 

unregulated. Brandenburg and Saxony, for example, screened very intensively in the first 

two years of unification, but using highly variable criteria. Brandenburg’s Interior 

Ministry reviewed about 10,000 police in 1991, so many that only cursory review could 

be conducted for most cases, and only a small proportion of employees had hearings 

(Brand Drs 2-2897; Deutscher Bundestag, 1999, p. 602). Through 1992 the same Land 

screened about 36,000 teachers through local personnel whose criteria “crystallized over 

the course of screening” in each district rather than being legislated or centrally imposed. 

Teachers were initially evaluated according to questionnaires and BStU reports, which 

meant discrepancies could become a basis for dismissal (Deutscher Bundestag, 1999, pp. 

581-2).  

In Saxony early screening of teachers relied on similarly ad hoc and non-

transparent criteria. All public employees in Saxony had to submit a written statement of 

Stasi activity as well as a questionnaire that specified that false information would likely 

lead to dismissal (Catenhusen, 1999, p. 310-312).
206

 For teachers, however, district level 

committees relied largely on witness and teacher testimony to evaluate suitability for 

continued employment (Albon, 1992, p. 30; Sax Drs 1-4900). Screening committees 

commented that “some committees sought revenge” while others tried to construct 

objective criteria for dismissals (Albon, 1992, p. 30). At least 1,800 teachers were 
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 While courts upheld the legitimacy of requiring information about employees’ GDR pasts, they ruled in 

1994 that false information alone was not sufficient to establish the unreasonableness of employment 

(Bundesarbeitsgericht, 1993a).  



173 

 

 

 

dismissed for political reasons by late 1991, and perhaps 3,000 more by 1993 (Sax Drs 1-

1010, 1-1011)(Schwartz, 1995, pp. 155-156). It is likely that leaving criteria to the 

discretion of local screening bodies resulted in a high rate of dismissals, but it is certain 

that these criteria generated controversy and appeals. In 1991-2 there was a constant 

stream of inquiries in the press and the Saxon Landtag about teacher screening, and fully 

67% of those teachers dismissed by 1993 filled legal appeals, at least a third of these 

leading to reversals or compromise settlements (Sax Drs 1-1013, 1-1028, 1-2647, 1-4900, 

p. 43; Albon 1992, p. 30).  

In all Länder very early criteria were more likely to be determined by local 

screening bodies under relatively unsystematic control by ministries or other central 

bodies, especially before the BStU process was regularized in early 1992. After 

implementation of the Stasi Files Law screening focused more narrowly on the criteria of 

Stasi connections and on the evidence in BStU reports. Not all Länder made as many 

evaluations in this early period, however, as Saxony and Brandenburg, which meant 

fewer employees were dismissed using unsystematic or unknown criteria.  

5.6.3 Patterns of Criteria: Sectoral Variations 

There was variation across the board in criteria applied to teachers, police, and 

legal professionals (such as judges). The examples of Brandenburg and Saxony just 

discussed show a contrast between rapid, cursory evaluation of police based almost 

entirely on questionnaires vs. more comprehensive and personal (although more 

arbitrary) review of teachers. These were extreme examples of a common pattern driven 

in part by perceived personnel needs. Saxon Interior Minister Heinz Eggert said in 1991, 

“In my Ministry our political relations are no different than in the Ministry of Culture. 
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Only I’m not under pressure to undertake dismissals for financial reasons. Mrs. Rehm 

[Minister of Culture] has 10,000 too many teachers, but I’m 3,000 police short in 

Saxony… There weren’t 17 million opposition fighters in the GDR, and we have to take 

people as they are. I’m focused on the ability of the police to learn” ("Die Leute Nehmen, 

Wie Sie Sind," 1991). This position was reiterated during a 1993 Saxon Landtag 

investigation into Stasi-linked police, which revealed that an early decision was made to 

continue employing all police who were not extraordinarily burdened by their past 

activities, out of fear that the police force as a whole might otherwise collapse (Sax Drs 

1-4900, p. 44)("Funk, Streit," 1993).  

In Mecklenburg-Western Pomerania relative centralization of the screening 

process meant that criteria were more uniform than in other Länder, and this is reflected 

in rates of job loss (dismissals and termination contracts) of 38% of Stasi-linked teachers 

and 50% of Stasi-linked police through 1997 (Deutscher Bundestag, 1999, pp. 583-4, 

603; Catenhusen, 1999, p. 308). Saxony-Anhalt was more similar to Saxony in that 

teachers were screened at first with criteria developed by decentralized screening bodies, 

while police screening criteria were more standardized. The dismissal rate of 40% for 

Stasi-linked teachers and 30% for Stasi-linked police is consistent with more lenient 

standards for police. In Thuringia overall dismissal rates of Stasi-linked teachers and 

police are not radically different (58% and 48% respectively through 1995), but early 

screening using relatively broad and unsystematic criteria (1991-1993) led to more than 

3400 teacher dismissals, but very few dismissals of police.  

Screening of judges provides a final example of sectoral differences in criteria. 

Judges and legal professionals were covered in a separate section of the Unification 
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Treaty that specified a detailed questionnaire to be submitted to Judicial Appointments 

Committees for review based on judges’ personal histories, political connections, 

closeness of connections to the MfS and SED, and previous rulings (Blankenburg, 1995; 

Markovits, 1995; Quint, 1997).
207

 Judges in the five new Länder remained in their jobs 

unless dismissed, which happened at a rate of nearly 50% of all judges (not just those 

with Stasi connections) with some variation among Länder (Derlien, 1993, p. 327; Quint, 

1997). In Berlin, however, all GDR judges were suspended prior to review, and 83% 

were ultimately dismissed. This higher rate was due to several factors such as the easy 

availability of replacement judges from West Berlin and the use of West Berlin’s Judicial 

Screening Committee for evaluations, but unusually rigid and non-transparent criteria 

contributed as well. In Berlin there were strong incentives for judges to move into private 

practice, ambiguous messages to employees about evaluation criteria, and rigid 

assumptions on the part of screening committees that judges were unsuitable unless there 

was compelling evidence otherwise (Markovits, 1995).  

5.6.4 Patterns of Criteria: Summary 

Public sector screening criteria varied over time, across Länder, and among job 

categories. There was a general division between Saxony, Mecklenburg-Western 

Pomerania, and Thuringia which were more rigid in accounting for the circumstances of 

collaboration, and other Länder which were more flexible. In all Länder the criteria for 

very early screening were less systematic and transparent than later criteria, and this 

contributed to the most extreme rates of dismissal as well as appeals. Within Länder 

teachers and judges were also evaluated according to more exacting standards than the 
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police, leading to different dismissal rates. Although evidence was sometimes collected 

from a variety of sources and nuanced stories of collaboration were constructed by 

screening committees, this was only ever used to judge suitability for continued 

employment of individuals.  

5.7 Variable Institutional Capacity 

 The components of institutional capacity are an institution’s temporary or 

permanent status, its access to staff and other resources, autonomy from central and/or 

political actors, personnel composition, and the scope of its mandate. The general pattern 

in public sector screening was temporary screening bodies with sufficient resources. Only 

Mecklenburg-Western Pomerania had some permanent screening bodies, and only in 

Brandenburg and Saxony was there a significant dearth of resources in the earliest 

screening procedures. Most screening bodies also had extensive autonomy with weak 

oversight, usually after the fact through courts. Only in Mecklenburg-Western 

Pomerania, Saxony-Anhalt, and Thuringia was there centralized monitoring apart from 

the general possibility of judicial appeal. There was also variation in staffing, with 

teaches and judges often evaluated by outsiders, and police by insiders. Most screening 

bodies were given narrow mandates (focused on interpreting BStU reports), but 

Brandenburg, Thuringia, and especially Saxony delegated broader responsibilities. Some 

sectors in Brandenburg and Saxony were the clearest cases of overburdened screening 

bodies, charged with accomplishing more than they were able and producing arbitrary 

judgments. 

 With few exceptions public sector screening happened in two stages, the first of 

which involved collection and processing of information by the Gauck Agency, or BStU. 
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The BStU was a permanent, independent, professionally staffed, and well-funded agency 

whose mandate (regarding screening) was narrow and well within its capacities (BStU, 

1993; BStU, 1999). Its work involved the most labor-intensive part of screening – 

reviewing, collecting, and reporting information from the massive Stasi archives – which 

eased the burden on all the screening bodies responsible for judging the reasonableness of 

individual employment. The second stage was carried out by screening committees who 

evaluated the suitability of continued employment according to their own criteria. Only in 

some cases were screening bodies tasked with collecting evidence beyond BStU reports, 

but their capacity to do so was particularly important.  

 Nearly all public sector screening was undertaken by temporary bodies, most of 

which also had access to resources sufficient for their screening responsibilities. At the 

FRG level screening was separately managed by the relevant ministry or agency, and 

most created temporary committees to review BStU files and questionnaires (Deutscher 

Bundestag, 1999, pp. 412-3, 449-451; Catenhusen, 1999, p. 349). Most Länder created 

temporary review commissions within their Interior Ministries, either several or one 

central commission (Brand Drs 2-2897; Sax Drs 1-4900, p. 20; SA Drs 1-1745; 

Deutscher Bundestag, 1999, pp. 607-8). In contrast, evaluation of teachers happened 

through temporary commissions, usually at the level of school districts, in Brandenburg, 

Saxony, Saxony-Anhalt, Thuringia, and Berlin (Deutscher Bundestag, 1999, pp. 581-2, 

591-2; Sax Drs 1-4900, p. 32; Sax Drs 1-505; SA Drs 1-1223; Be Drs 13-204)(Schwartz, 

1995, pp. 155-156)(Catenhusen, 1999, p. 325). Mecklenburg-Western Pomerania was the 

only Land to use a single permanent personnel commission from 1990-92, after which 
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Ministry personnel offices took over (Catenhusen, 1999, pp. 299-301; Deutscher 

Bundestag, 1999, pp. 583-4, 603).   

 The temporary or permanent status of screening institutions did appear to have 

some impact on the screening process, but not necessarily in the expected manner. The 

permanent BStU had extensive resources at its disposal, but it is not clear the permanent 

screening institution in Mecklenburg-Western Pomerania had more access to money, 

time, staff, or institutional cooperation than temporary screening bodies in other 

Länder.
208

 On the other hand, temporary status affected the process when screening 

bodies were also highly decentralized, rushed, and burdened with a broad mandate, as in 

Brandenburg’s and Saxony’s early screening of teachers. 

 All screening decisions were at least subject to post hoc review by labor and 

constitutional courts, as we have seen with the imposition of proportionality criteria and 

the appeal and reversal of some screening decisions. Beyond this, the autonomy and 

oversight of public sector screening bodies varied. Saxony-Anhalt, Thuringia, and 

Mecklenburg-Western Pomerania carried out some oversight and monitoring of lower 

level screening bodies that regulated the ad hoc or arbitrary screening of some teachers 

and judges (Catenhusen, 1999, p. 355). Saxony-Anhalt first created a Land-wide Central 

Personnel Commission to evaluate all employees, then in 1995 a Trustee Council to 

centrally review all dismissals (Catenhusen, 1999, pp. 238, 323-4; LStU Sachsen-Anhalt, 

1996, p. 14; Deutscher Bundestag, 1999, p. 605). Mecklenburg-Western Pomerania had a 

similar Personnel Commission until 1992, when screening was delegated to permanent 

personnel bureaus, and Thuringia created central commissions within each ministry to 
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review hard cases (Catenhusen, p. 298)(Deutscher Bundestag, 1999, pp. 590-1, 606). 

Saxony and Berlin, in contrast, never created central monitoring bodies and embraced 

local autonomy, with Berlin’s Interior Minister arguing that central control was 

impossible (Be PP 1-25, p. 2095). This left review to courts or special parliamentary 

investigations after the fact (LStU Saxony, 1997, pp. 18-19; Sax Drs 1-2647; 1-4900, pp. 

43-44). A lack of central institutional oversight did not cause arbitrary exclusions and 

rights violations, but contributed to them.  

Screening institutions composed of insiders, or peers of those being screened, 

might be better equipped to construct differentiated interpretations of collaboration and 

account for circumstances, more inclined toward sympathetic evaluations, and less likely 

to exclude. Outsiders might be less able and inclined to accept mitigating circumstances 

and therefore more likely to exclude. The evidence supporting this is limited, aside from 

a few notable cases. Screening decisions made in large part by outsiders affected teachers 

in Saxony (with many exclusions and appeals) but also in Thuringia, which led to fewer 

successful appeals because of a heavily utilized review boards ("Die Überprüfung von 

Lehrern," 1993)(Albon 1992, p. 30)(Sax Drs 1-1010; Deutscher Bundestag, 1999, pp. 

590-1).
209

 Similarly the screening of judges in Berlin (although not in most other Länder 

which had mixed Judicial Appointment Committees) was dominated by a committee of 

Western outsiders and produced high exclusion rates (Markovits, 1995; Quint, 1997).
210

 

But Mecklenburg-Western Pomerania also screened judges with outsiders after a 
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restructuring of their Judicial Appointments Committee, yet dismissed the lowest 

proportion of GDR judges (33%) of any Land (Quint, 1997). 

For the most part the composition of screening bodies was mixed, without clear 

patterns linking composition and screening outcomes. Police were commonly screened 

by insiders and dismissed at comparatively low rates, as in Saxony and Saxony-Anhalt, 

but such screening also resulted in higher dismissal rates in Berlin where replacements 

were more easily available, and where centralized monitoring was weaker (Sax Drs 1-

4900, p. 35; SA Drs 1-745; LStU SA, 1995, p. 14). Thuringia, on the other hand, 

screened police in part using outsiders, but nevertheless excluded implicated police at 

unexceptional rate of 46-48% (Deutscher Bundestag, 1999, pp. 607-610)(Catenhusen, 

1999, pp. 343-4).
211

  

The mandates of screening bodies were usually narrow but could also be broad 

when they involved collection and analysis of information from questionnaires, 

interviews, or other archives, and possible construction of ad hoc criteria. High ratios of 

mandates to resources – heavily burdened screening bodies – were found in Saxony and 

Brandenburg, which were also the clearest examples of screening problems, resulting in 

skewed effects or requiring appeals procedures to resolve. After the arbitrary early 

screening of teachers in Saxony, large numbers of judicial appeals led to 22% of all 

dismissals being reversed or modified (Albon, 1992, p. 30; Sax Drs 1-1010, 1-1011, 1-

1013, 1-1028, 1-1602, 1-2467, 1-4900, p. 43). Brandenburg’s earliest screening 

committees for both teachers and police had broad mandates but dismissed few 

employees, less than 1% of those screened in both cases, because large numbers of 
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 Personnel included Landtag MPs, union and church representatives, Ministry and BStU officials. 
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teachers quit preemptively and few police received more than a superficial evaluation 

(Deutscher Bundestag, 1999, pp. 581-2; Brand Drs 2-2897).
212

 Thuringian screening 

committees for teachers had a broad mandate similar to Saxony’s, but they also had a 

higher level review committee that helped reduce rights violations and produce fewer 

reversals (11%) than in Saxony (Deutscher Bundestag, 1999, pp. 590-1).  

The clearest patterns in the capacity of public sector screening institutions were in 

the strong capacity in the first stage of screening by the BStU and limited capacity of 

very early screening bodies in Brandenburg and Saxony to fully carry out their broad 

mandates. While institutional permanence was associated with strong capacity, temporary 

status was not necessarily associated with a lack of resources. There were several 

examples of evaluation by outsiders producing higher dismissal rates, but the generally 

mixed composition of screening committees was not clearly related to outcomes.  

5.8 Decentralized Public Sector Screening 

 All public sector screening was decentralized at least to the level of Federal or 

Land Ministries, and often much more locally than that. Neither the FRG nor Länder ever 

centrally controlled or coordinated screening procedures, although Mecklenburg-Western 

Pomerania created a short-lived central coordinating office and Berlin’s Land 

government attempted unsuccessfully to centrally manage them (Catenhusen, 1999, pp. 

270, 299). All screening of police was conducted by Land Interior Ministries, and all 

screening of teachers happened under the auspices of Land Ministries of Culture (or 

Education) with implementation often delegated down to district levels (Be Drs 12/5239, 
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 Nearly 15% (5,247) of teachers left during the first two years of screening. The single screening 

committee for police was managed to review 10,000 cases in 1991, but obviously only giving cursory 

consideration to most cases (Deutscher Bundestag, 1999, pp. 581-2). 
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p. 9; Sax Drs 1-4900, p. 35; SA Drs 1-745; Deutscher Bundestag, 1999, pp. 602-8). For 

teacher screening only Saxony-Anhalt, Thuringia, and Brandenburg (temporarily) created 

review bodies within the Land government or Culture Ministries to oversee local 

screening decisions regarding teachers, with the other Länder delegating most evaluation 

to local levels and leaving review and appeal up to the courts (SA Drs 1-1223; 

Catenhusen, 1999, p. 328; Deutscher Bundestag, 1999, p. 579).   

Decentralization of screening processes allowed for differentiation across sectors 

in how employers evaluated their employees, but the decision whether or not to conduct 

screening was always made at the Land or FRG level. By the mid-1990s there was some 

standardization through court rulings concerning proportionality and limits on culpability, 

but these rulings still left considerable room for discretion at the Land level and below 

(McAdams, 2001a, pp. 73, 80-82).
213

 This decentralization of screening only affected 

outcomes in combination with other factors. The lack of concrete criteria for evaluation, 

for example, led to a wide variety of ad hoc judgments of Saxon teachers because these 

evaluations were decentralized down to district levels, but similar decentralization of 

evaluations produced more consistent and legally valid evaluations as criteria were 

regularized and as judicial and sometimes ministerial monitoring increased. 

Decentralization also enabled most Interior Ministries to apply relatively lenient criteria 

to initial screening of police, without this affecting screening in other sectors.  

                                                 
213

 The multitude of jurisprudence on Stasi screening is well summarized in the first activity report of 

Berlin’s LStU (Be Drs 13/204, pp 4-9). See also BGH, Decision, May 5, 1992; Berlin LAG, Decision, 

December 16, 1992; Quint (1997, p. 240); BAG Decision, January 28, 1993; BVerfG, Decision, December 

28, 1995; BVerfG, Decision, Feb 14, 1996; BAG, September 13, 1995; BVerG 96, 171, Decision, July 8, 

1997. 
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 The only centralized aspect of German screening was the processing and 

distribution of information through the BStU.
214

 Very early public sector screening was 

not always impacted by the centralized BStU process, since it might rely on biographical 

statements, interviews, or employee declarations to supplement or instead of BStU 

reports. However, by offering a ready-made and legitimate process, screening 

implementation after 1992 provided incentives for Länder to rely increasingly on BStU 

reports. This was one reason (along with judicial intervention and decreasing intensity) 

that the kind of variations in screening processes in 1990-1 did not last into the 1990s.  

5.9 Impacts: Exclusion, Education, Symbolism 

The three main patterns in membership effects, or dismissals, concerned timing, 

Land differences, and sectoral differences. The first few years of screening produced 

higher dismissal rates than later years. A high number of dismissals was due in part to the 

high intensity of screening, which ensured that many employees would be evaluated 

quickly, but dismissal rates tended to decrease after early stages of screening, which is 

attributable to the standardization of evidence (with the implementation of the BStU 

process), gradual introduction of proportionality by courts, and the increase in 

institutional capacity of the earliest ad hoc and highly decentralized screening bodies.  

Differences in dismissal rates among Länder, from 30-50% of employees with 

Stasi links (see Table 5.1), were not associated with corresponding differences in 

screening intensity. Certainly the selectivity of screening after 1995 in Brandenburg 

contributed, but most other Länder continued mandatory and universal screening through 

                                                 
214

 The Stasi archives themselves were kept throughout the former GDR rather than being consolidated in 

Berlin. The research, analysis, and summary that produced BStU reports, however, did not vary at all from 

Land to Land.  
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the 1990s. Instead, the rigidity or flexibility of criteria used to evaluate employees 

influenced dismissal rates. These rates were higher in early screening where criteria 

presumed the unsuitability of employing Stasi-linked people, and higher in Saxony 

overall, which continued to use rigid criteria. On the other hand, the inclusion of at least 

half of all Stasi-linked employees, even in those Länder that aspired to strict judgments, 

was due to baseline criteria in the Unification Treaty that required case by case 

evaluation. 

 Sectoral differences in exclusions were significant, especially in the earliest 

stages of screening where more decentralized and unregulated screening bodies had 

broad discretion to utilize ad hoc criteria for evaluation. Of the two job categories that 

made up most screening, Stasi-linked teachers were generally dismissed at higher rates 

than police, not because the intensity of police screening was lower but because different 

criteria were used and the capacities of screening bodies varied.  

Concerning educational effects, overall almost no new information about the 

GDR past was made publicly available by public sector screening. Even the employees 

who were investigated and found to be Stasi-linked learned about their own pasts only 

when screening procedures involved their testimony or opportunities for defense. Public 

sector screening never produced the kind of detailed evaluations that parliamentary 

screening produced in the Bundestag and Brandenburg, because screening in that venue 

involved exposure.
215

 Screening could provide general lessons about democratic 

principles, but these varied according to the processes of screening, not its intensity. 
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 At the same time we should note that the BStU played an enormously important educational role 

through its non-screening activities. More than 1.5 million people sought and gained access to Stasi 

information about themselves or relatives, and many thousands of researchers have made use of the Stasi 

archives for journalistic and academic analysis of various aspects of the GDR.  
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Ultimately, however, the protracted nature of screening and the overarching judicial 

framework of the FRG allowed many dismissed employees to make use of their legal 

rights and successfully appeal dismissals after the fact.  

Symbolically public sector screening established the conditions under which 

personnel continuity with the former regime was permissible. The intensity of public 

sector screening established the real possibility of personnel discontinuity with the GDR, 

but in practice the suitability of 97% of former GDR employees also established a reality 

of significant personnel continuity. As the Saxon Interior Minister said of former GDR 

police, “We have to take people as they are. I’m focused on the ability of police to learn” 

("Die Leute Nehmen, Wie Sie Sind," 1991). In short, the intensity of screening suggested 

strong discontinuity, while the criteria for evaluation and decentralization of screening 

authority allowed in many cases for considerable continuity. 
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Chapter 6: Early Screening in Poland 

 

6.1 Introduction 

 Poland implemented political and public sector screening policies, referred to as 

“lustration,”
216

 that differed from German screening on most dimensions. The first Polish 

attempt at lustration in 1992 was a quick and complete failure, and the second attempt 

became the basis for a lasting lustration policy after 1997. Both policies were ultimately 

compatible with the three dimensions of democratic consolidation in Poland. Although 

the intensity of each policy did influence their potential effects, their actual membership, 

educational, and symbolic effects were shaped by procedural features such as 

contestation, criteria for evaluation, and institutional capacity. The first aborted screening 

attempt was initially incompatible with constitutional norms and negatively affected 

political stability. This happened not because it was excessively lenient or harsh, but 

because it was carried out under conditions of radical contestation and the implementing 

body was overburdened with a broad mandate, a short time frame, and no clear criteria 

upon which to base its evaluations.  

 This chapter first examines the influence of the late communist and early 

transitional periods on Polish screening. It then focuses on the 1992 lustration attempt 

and describes the main independent variables considered in the previous chapters. The 

analysis continues in Chapter 7 which covers the protracted period of lustration that 

                                                 
216

The terms “lustration” and “decommunization” are often used interchangeably in the Polish context. 

Here, “screening” (sometimes “vetting”) means checking and possibly punishing employees for their 

connections or activities during the previous regime. “Lustration,” first introduced in Czechoslovakia in 

1991, means using secret police archives to screen public employees for (usually secret) collaboration with 

the security police or other Communist organizations, and then temporarily banning them from some kinds 

of jobs. “Decommunization,” which has never been implemented in post-Communist Europe, means 

purging or banning former Party members from specified employment. Lustration and decommunization 

are subsets of the larger policy of screening.  
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began in 1997. These two chapters on Poland deal with parliamentary and public sector 

screening together, since they have always been included in the same lustration policies. 

The time frame, as in previous chapters, begins in 1989 and ends in the early 21
st 

century.
217

 

6.2 The Early Transitional Period, 1989-1991 

 As in the GDR, the events and decisions during the transitional period of 1989-

1991 were significant in shaping later transitional justice policies. This period began in 

early 1989 when the Polish Communist Party (PZPR) relinquished its monopoly on 

power and ended with first open Sejm election of fall 1991. This period produced a 

blueprint for future transitional justice – the “thick line” that grew out of the roundtable 

talks – although this was neither public, formalized in an agreement such as the German 

Unification Treaty, nor successfully manifested in policy in the new democratic period. 

The transitional period also affected the conditions of the secret police (SB) files, since 

despite some attempts by activists to seize police archives, the files remained in the 

control of former communist officials. These factors reflected the initial contestation over 

TJ issues and helped to shape the low intensity, lack of clear criteria, and weak 

institutional capacity that characterized Poland’s first lustration policy. 

 The negotiated nature of Poland’s transition, manifested in the roundtable talks
218

 

of February-April 1989, resulted in an April 1989 power sharing arrangement between 
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 Transitional justice did not end in the early 2000s in either Germany or Poland. But by that point 

democracy was “consolidated” by many conventional measures, and the basic trajectories of transitional 

justice were established in both countries. 
218

 The talks included representatives of Solidarity, the Communist Party trade union OPZZ, the PZPR, and 

the Catholic Church. 
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the PZPR and Solidarity. The PZPR lost every contested seat in the restricted Sejm
219

 and 

open Senate elections in June, giving the party a large parliamentary majority but no 

legitimacy. After a failed attempt to form a Communist-led grand coalition government 

the first government headed by non-Communists was formed in August. Solidarity
220

 

Prime Minister Mazowiecki led a cabinet evenly divided between the PZPR and 

Solidarity, but with Communists holding key ministries such as Defense and Interior. As 

part of the agreement President Jaruzelski remained in office until the December 1990 

presidential election. In his inaugural speech as PM Mazowiecki spoke of drawing a 

“thick line” (gruba linia) between past and future, and thereby avoiding destabilizing 

retribution. This speech has been interpreted as pragmatic recognition that the 

Communist Party still held significant power and should not be unnecessarily provoked, 

an ethical promise of political renewal and freedom, a realistic desire to concentrate fully 

on economic transformation, or a transaction wherein the Communists relinquished 

power in return for no transitional justice (Curry, p. 263; Misztal, 1999, pp. 34-35; 

Interviews cited in Nalepa, 2009, p. 73; Walicki, 1997, p. 189).  

 As discussed in Chapter 3, if the “thick line” reflected a pact at all, it remained an 

informal and tenuous one whose legacy for the 1991-2 was ambiguity about its meaning 

and increased contestation about its legitimacy. Any pragmatic initial consensus against 

screening broke down almost immediately. Some narrow administrative screening 

procedures began as early as 1990 when the SB
221

 was transformed into the State 
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 The agreement was that 65% of the 460 Sejm seats would be reserved for the Communist Party, and the 

rest openly contested. 
220

 Solidarity did not form a political party, but was represented by the loose coalition of the Citizens 

Parliamentary Club (OKP).  
221

 Służba Bezpieczeństwa, or Security Service.  
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Protection Agency (UOP) and some Solidarity factions demanded screening and other 

transitional justice policies. After Lech Wałęsa’s election as president and PM 

Mazoziecki’s resignation at the end of 1990 the question of screening became one of 

political power rather than upholding or rejecting a transitional agreement. In fact, during 

his campaign Wałęsa promised to tear up the roundtable agreement if he were elected, 

although this statement did not necessarily refer to transitional justice (Doroszewska, 

1992, p. 93).  Mazowiecki’s “thick line” became simply one of several possible 

resolutions to the screening debate, a debate that was generated by Poland’s mode of 

transition and the strong disagreement among post-Solidarity parties about how to handle 

the SB files.  

 The transitional power sharing arrangement also affected the conditions of these 

secret police files, which would become the main evidence to be used in future lustration 

procedures. There is broad agreement that some SB files were destroyed, altered, and/or 

removed from the archives, but estimates of how many files were affected range widely 

from 20,000 (0.7%) missing out of 3 million files, 50-60% missing but not destroyed, to 

up to 80% of the original files destroyed ("Interior Vice-Minister," 1996; Tucker, 1999, 

p. 64; Welsh, 1996, pp. 415, 418). General Kiszczak, who had been Communist Interior 

Minister since 1981 and remained in that position until the transformation of the SB into 

the UOP in May 1990, had unrestricted access to the SB archives.
222

 A Solidarity MP 

was appointed Deputy Interior Minister and later became Minister, but he was the only 

Solidarity representative in the upper level of the Ministry. None of the few attempts by 
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 The Interior Ministry was one of the cabinet positions in PZPR control in the power sharing 

government. 
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protesters to occupy SB offices were successful. Through early 1990 there were 

numerous media reports of tampering and removal of files ("Solidarity Caucus," 1990).
223

 

All these conditions produced uncertainty about the completeness and reliability of the 

SB archives and suspicion about who had specific knowledge of their contents. 

 During the 1989-1991 transitional period several review and evaluation processes 

took place as part of the transformation of the Interior and Justice Ministries. These were 

administrative (rather than legislative) procedures meant to evaluate and exclude some 

employees as part of ongoing personnel reduction and replacement, similar to what 

happened to the Stasi/AfNS in the GDR before unification. These processes were 

simultaneous with large scale retirements and resignations, making it difficult to separate 

screening outcomes from other changes in public sector employment. Consequently our 

interest is in the effect of these transitional review procedures on later screening after the 

fully democratic government was elected in October 1991. 

 Reorganization and review within the Justice and Interior Ministries were non-

transparent, carried out by administrative order within the ministries, and relied only in 

part on access to SB files (Misztal, 1999, p. 36; Szczerbiak, 2002, p. 557). The Justice 

Ministry reviewed all its prosecutors for suitability and dismissed (but did not ban) 10% 

of them, including 33% in the central General Prosecutor’s office (Misztal, p. 35; 

Podemski, 1997; Szczerbiak, 2002, p. 556). Starting in April 1990, the transformation of 

the SB into the State Protection Agency (UOP) involved a reduction in staff from about 

25,000 to about 6,000 UOP employees in September 1990 (Karpinski, p. 9; "Some 
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 Much later the IPN found evidence of both PZPR and Solidarity officials borrowing or removing files 

from the archives. 
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Units," 1989). All of the 25,000 SB employees were dismissed, a core of senior 

employees (over the age of 55) and those responsible for surveillance were prohibited 

from future employment, and between 14,000 and 15,000 chose to undergo evaluation for 

prospective employment in the UOP. The Interior Ministry formed central and district 

level Verification Commissions who were to ban anyone who had violated the law or 

human rights, but not expose them.
224

 Commissions were staffed with uneven 

combinations of insiders and outsiders including Sejm MPs, Senators, lawyers, police 

officials, Solidarity members, and others. Reviews were completed in about three months 

with sporadic use of SB files, and approximately 10,000 passed while 5,000 were banned 

at least temporarily from future ministry employment (Karpinski, p. 9; Los & 

Zybertowicz, p. 127).
225

 Almost all of the banned employees appealed to the central 

Verification/Qualification Commission, and about half of the decisions were reversed 

(Grajewski 2004)(BBC Summary of World Broadcasts, Review of Security Staff 

Completed). There is some disagreement in the literature about these precise numbers, 

but consensus on the basic process and outcomes (Karpinski, p. 9; Los, pp. 122-123; 

Misztal, pp. 35-36; Podemski, 1997; Szczerbiak, pp. 556-557).  

 Poland entered its fully democratic period having begun the reorganization and 

review of some key ministries related to transitional justice, but this early activity did not 

provide an institutional framework or political momentum for further screening. Instead, 

Poland’s transitional period demonstrated contradictory impulses – Mazowiecki’s “thick 
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 In May 1991 the Interior Minister said that exposing agents was “a thing no country would 

do”("Exposure of Agents," 1991).  
225

 District level evaluations varied greatly. For example, in Gdańsk 405 of 439 received positive 

evaluations, while in Poznan only 109 of 430 did (Grajewski, 2004; Los & Zybertowicz, p. 127; "Review 

of Security Staff Completed," 1990).  
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line” speech appeared to put leniency if not amnesty on the agenda, but evaluations in the 

Justice and Interior Ministries suggested that this commitment was ambiguous. The main 

legacies of this period were the absence of a concrete plan for transitional justice, in part 

due to the lack of consensus about how to handle past activities, and a sense of 

uncertainty about the security of SB files. Official control of Poland’s police files was 

transferred from the Communist Party by 1990 but no serious organization and 

preparation of these files took place by the time a fully democratic Sejm took up the issue 

of lustration in 1992 (Sabbat-Swidlicka, 1991). 

6.3 Political/Institutional Context 

 The institutional bases for screening in Germany were found in the Unification 

Treaty, negotiated between the FRG and last GDR government, and StUG, based in large 

part on the GDR Volkskammer’s Stasi Files Law. Poland had no such foundations – 

while it might seem that the roundtable agreements could play a similar role, they were 

informal, largely secret, and the supposed agreement on transitional justice collapsed 

along with Solidarity’s unity. Because of this any screening or management of the SB 

files would have to be developed from scratch by the main political actors: President 

Wałęsa and the new political parties.  

 Along with the institutional basis for screening, Poland also lacked a context of 

political and institutional stability. Its transition took place first within an amended 

communist era constitution, then fundamental constitutional changes were introduced in 

the “Small Constitution” of 1992, and an entirely new constitution was enacted in 1997. 

Each of these constitutional changes resolved underlying conflicts concerning the basic 

distribution of power among president, parliament, and the cabinet – conflicts that in 
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1992 were also closely related to lustration. In Poland, therefore, screening could never 

be pursued or understood separately from its political evolution and the consolidation of 

its democratic system.  

 Perhaps the most important institutional context for Polish screening was its 

fragmented and volatile party system, beginning during the power sharing government 

under Mazowiecki. Before Wałęsa was elected president in December 1990 the two main 

political groupings had already fragmented. The PZPR dissolved itself in early 1990, with 

Kwaśniewski heading the main successor party, Social Democracy of the Republic of 

Poland (SdRP). Wałęsa did not form or lead a political party, and the loose Solidarity 

coalition of OKP fragmented into the Liberal Democratic Congress (KLD), Center 

Alliance (PC), Christian National Union (ZChN), Democratic Union (UD), Democratic 

Party (SD), and many smaller parties and independents. In his last few months as Prime 

Minister Mazowiecki relied on shifting ad hoc coalitions for support (Jasiewicz, 1992). 

This party system change helps reveal two axes of contestation concerning screening. 

The dominant split was within the Solidarity elite, manifested in the main post-Solidarity 

parties, and the secondary split was between communist successor parties and anti-

communist parties (Curry, p. 260). These splits opened up space for multiple and shifting 

transitional justice coalitions which help to explain the very different impacts of the early 

failed and later successful attempts at lustration. 

6.4 Failed Lustration in 1992 – The Macierewicz List 

 In May 1992 Antoni Macierewicz, Interior Minister in Jan Olszewski’s minority 

cabinet, was instructed by a Sejm resolution to provide full information on state officials 

from provincial governors on up (including Senators, presidential staff, and MPs) who 
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had been SB collaborators or agents. The Ministry had just under two weeks for this first 

report, then the project was to extend to judges, prosecutors, and lawyers in the following 

two months, and finally to local elected councils after six months.
226

 No guidelines, 

instructions, or resources were provided. Two days before the first deadline Macierewicz 

delivered a list of 64 names (secret but almost immediately leaked) to the President and 

speakers of the Sejm and Senate. Macierewicz explained that the list only contained the 

names of politicians mentioned in SB files – there was no substantive information about 

whether they were secret informers. The list included three ministers, eight deputy 

ministers, three members of the presidential staff, 39 MPs, 11 Senators, and President 

Wałęsa.  

Delivery of the list and informal exposure of those on it sparked a firestorm of 

accusations, counteraccusations, and denials, and the next day the Sejm removed 

Olszewski’s government through a no-confidence vote.
227

 Lustration was neither the only 

nor the main cause of the government’s fall, but it was a contributing factor that 

influenced the timing of the no confidence vote and ensured that TJ played a prominent 

role in the ensuing debates. Two weeks after the vote  the Constitutional Tribunal ruled 

that both the original Sejm resolution and Macierewicz’s implementation had violated the 

constitution and rule of law principles by not allowing for any protection or appeal 

against the infamy of being named (Miklaszewska, 1991; Stewart & Stewart, 1995).
228
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 Monitor Polski 1992, Nr 16/116. 
227

 This first lustration attempt resembled in some ways the screening report by the Volkskammer’s 

investigative commission a few days before German unification (See Chapter 4.) It too reluctantly exposed 

names without extensive evidence or transparent criteria for categorization, and resulted in some chaos and 

conflict in parliament. It happened as the GDR ceased to exist, however, while this Polish lustration attempt 

occurred in the early stages of Poland’s new democracy.  
228

 Constitutional Tribunal, Judgment 6/92, June 19, 1992. 
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 This screening policy was incompletely implemented, determined after the fact to 

be unconstitutional, and it poisoned the next several years for further screening. It was 

also highly politicized, in that the screening policy was closely linked to growing partisan 

and constitutional tensions, its implementation happened in the midst of a cabinet 

struggle for survival, and its outcome was easily and immediately interpreted in terms of 

these partisan and constitutional conflicts. But this politicization did not cause its 

incompatibility with developing democratic procedures, nor did its negative impacts 

come about because the resolution required too much or too little screening. Instead, the 

cause was a combination of extremes in initial contestation, rushed timing, lack of clear 

criteria, and overburdened screening institutions.  

 There were no expulsions or resignations from office due to inclusion in the 

“Macierewicz list,” although all those listed were exposed – directly to the political 

leadership, and indirectly to the public through statements and leaks to the media.
229

 The 

figure of 64 collaborators in a pool of about 600 politicians
230

 seems plausible compared 

with the first parliaments in the new German Länder, which exposed between 5-15% of 

their MPs for Stasi collaboration. However, it was unclear what “exposure” meant in this 

case, since Macierewicz explained that the list was neither proof nor “full information” 

about collaboration. Almost all exposed politicians continued in office without formally 

resolving any questions about their SB ties. 
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 There was at least one expulsion from a political party. Senator Jan Jesionek eventually admitted 

collaboration and was expelled from the KPN at the end of 1992, but he kept his Senate seat ("Purge in the 

KPN," 1992).  
230

 There were 460 Sejm MPs, 100 Senators, and about 40 additional cabinet members and senior 

Presidential staff.  
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 Educationally, some information related to the SB archives was revealed, since 

there was little dispute that all 64 names did appear in the files. In terms of information 

about the communist past, however, the list contained no report and revealed nothing new 

except the suggestion that these politicians might have been collaborators. This first 

screening attempt was so narrow and curtailed that it produced no clear lessons for 

politicians or the public. While the Constitutional Tribunal ruling on the lustration 

resolution demonstrated a concern for individual rights and due process, it came after the 

dispute had already been politically resolved by the no confidence vote.  

 Symbolically this screening attempt, because it was incompletely carried out and 

cut off so quickly, demonstrated simply that the degree of discontinuity or continuity with 

the previous regime was a hotly contested question. The dispute divided not just former 

Communists and former Solidarity members, but post-Solidarity factions as well. Rather 

than demonstrating or crystallizing the political will to enact screening, it showed that the 

political will for TJ screening could be found in some minority political factions and that 

the majority was unwilling or unable to pursue screening. Finally, by opening up the 

proverbial can of worms, the 1992 screening attempt demonstrated how disruptive and 

difficult TJ screening could be without first constructing a coalition to support it and 

institutions to carry it out (Michnik, 1992). 

 The remainder of this chapter focuses on the independent variables, their links to 

membership, educational, and symbolic impacts, and their relationship to the broader 

argument. 

6.4.1 Initial Contestation on Screening 
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 Poland in 1991-2 was characterized by deep contestation over screening and other 

TJ issues, and this contestation influenced both the failure of its first lustration attempt 

and the impact of this failure on Poland’s transition. The “thick line” policy of 

Mazowiecki was more of a postponement of debate than a consensus, and this tenuous 

agreement had already eroded by the time of the first open Sejm election of October 

1991.
231

 This parliament was infamously fragmented, with no party winning more than an 

eighth of the vote and 29 parties winning seats. (See Table 6.1.) But more than just 

fragmented, this Sejm was divided over TJ issues. Olszewski had campaigned as an 

alternative to the moderate post-Solidarity factions best represented by the Mazowiecki’s 

Democratic Union (UD) and promised a government of “moral authorities” (Walicki, p. 

196). In taking office as PM Olszewski said, “I would like my premiership to mean the 

end of communism in our country,” not just because the transitional power sharing 

arrangement was now officially over, but also because his supporters wanted increased 

anti-communist measures (Misztal, p. 37). In February 1992 the Sejm declared Martial 

Law to have been illegal, and the Olszewski’s Defense Minister began ousting senior 

(and former communist) military officers (Doroszewska, p. 95; Walicki, p. 196). 

President Wałęsa was initially ambivalent about lustration, although he increasingly 

resisted anti-communist measures as Olszewski’s government pursued them.
232
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 By January 1991 Mazowiecki had resigned as Prime Minister in favor of Jan Bielicki of the KLD. 

Bielicki led a loose coalition of post-Solidarity parties and depended on informal ad hoc support to stay in 

office until the October 1991 Sejm election (Curry, p. 260; Jasiewicz, p. 495). 
232

 As late as February 1992 Wałęsa was in favor of investigating the top 5% of former PZPR officials, but 

the PC-led government pushed this more aggressively than he was willing to, and the lustration crisis can 

be seen as an attack on him for excessively soft policies concerning SB links (Linz & Stepan, p. 282; 

"Olszewski Tells Nation," 1992; Walicki, p. 195). 
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Table 6.1: Sejm Seat Distribution & Governing Coalition (Dec 1991-June 1992) 

Party/Grouping % Votes Seats Pro-

Lustration 

Democratic Union (UD) 12.3 62  

Democratic Left Alliance (SLD) 12 60  

Polish Peasant Party (PSL) 8.7 48  

Catholic Electoral Action (WAK) / 

Christian Democratic Union (ZChN)
233

 

8.7 49 + 

Center Civic Alliance (POC) / 

Center Alliance (PC)
234

 

8.7 44 + 

Confederation for Independent Poland (KPN) 7.5 46 + 

Liberal Democratic Congress (KLD) 7.5 37  

Peasant Alliance (PL) 5.5 28 + 

Solidarity Trade Union (S) 5.1 27 + 

Polish Friends of Beer (PPPP) 3.3 16  

Christian Democracy (ChD) 2.4 5  

Union of Political Realism (UPR) 2.3 3 + 

Labor Solidarity (SP) 2.1 4  

Democratic Party (SD) 1.4 1  

German Minority 1.2 7  

Party of Christian Democrats (PChD) 1.1 4 + 

12 other parties, 1-4 seats each 3.2 19  

  182+ in 

govt 

186 (+)
235

 

Formal members of the governing coalition are in bold. Parties that voted for the lustration 

resolution are listed as pro-lustration. 

 

 From the beginning Olszewski’s government was quite tenuous for reasons 

beyond lustration. It was a loose and divided minority coalition that depended heavily on 

informal ad hoc support, and it came into increasing conflict with President Wałęsa 

during the first half of 1992. Olszewski’s governing coalition did not perfectly 

correspond to the pro-lustration coalition, although its core members were the 

aggressively pro-lustration PC and ZChN. The cabinet and Sejm were divided over 

                                                 
233

 WAK was the electoral alliance in which the ZChN competed in 1991, but in the Sejm ZChN acted on 

its own. 
234

 Center Civic Alliance was a coalition of Center Alliance and another small post-Solidarity party, but it is 

dominated by the Center Alliance, headed by Jaroslaw Kaczyński.  
235

 Not all votes were along party lines. 186 MPs voted for the lustration resolution, 15 against, and 32 

abstained. 
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economic reforms, the constitutional balance
236

 between President and Sejm, and 

between post-communist and post-Solidarity parties. Olszewski’s cabinet asserted its 

control of the Defense Ministry and its anti-communism by pushing out former 

communist senior officers, and President Wałęsa tried to maintain presidential control of 

the military by protecting former communist generals (Doroszewska, p. 95; Engelberg, 

1992). Olszewski’s PC party portrayed this as Wałęsa trying to “preserve and strengthen 

the communist structures in the army and hinder Poland’s relations with NATO” 

(Doroszewska, p. 96). This conflict over military personnel was, beyond being a dispute 

about the status of post-communist officers and control over military personnel decisions, 

also part of a larger dispute about the distribution of powers in the proposed “Small 

Constitution.”  

Screening and constitutional disputes overlapped and reinforced each other so that 

the spectacular end of Olszewski’s cabinet was also the culmination of conflict over 

lustration, which post-Solidarity factions would govern, and how much authority would 

lie with the office of the presidency. The increasing contestation over and intensity of the 

TJ debate in the first half of 1992 made it likely that screening would be passed and 

implemented quickly, since there was not a large majority in favor of it and Olszewski’s 

pro-lustration government was facing escalating threats from the Sejm and President. 

These conditions made a protracted slowly evolving screening policy impossible and 

stunted the development of effective criteria and institutional capacity for screening.  

6.4.2 Timing 

                                                 
236

 Wałęsa had proposed the “Small Constitution” right after the 1991 election, but the final version was 

delayed by the disputes being discussed here, and was not passed until October 1992. 
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  The first Polish screening process was early, rapidly carried out, and of short 

duration. The first stage of lustration began suddenly, was rushed by the Interior 

Ministry, and was then brought to an abrupt end. After this first stage lustration as a 

whole was halted, first by the removal of the government that was implementing it, and 

later by the Constitutional Tribunal decision invalidating the original Sejm resolution. 

The duration of screening activities under the May 28 resolution – with the first report 

scheduled for nine days later, and actually delivered in seven – seems absurdly short 

compared with later screening timelines. In the absence of ongoing preparation and 

research it is unlikely the Ministry could have produced more than an unqualified list of 

names, let alone developed the conceptual framework it would need to evaluate 

information in the SB files.
237

  

6.4.3 Intensity 

 The intensity of Poland’s first attempt at screening (its breadth, depth, and extent 

of completion) was narrow, shallow, and incomplete in comparison to later lustration in 

Poland and German screening, which limited its effects. The May 28 lustration resolution 

was designed to begin narrowly at highest level of political representatives and then 

broaden in the next two stages, two months and then six months later. Since 

implementation ended after a week, it was only ever applied to members of parliament 

and the presidential staff, about 600 people. The resolution as implemented was 

mandatory and included presidential staff, but still quite narrow since the provisions 

                                                 
237

 Interior Minister Macierewicz had been preparing Ministry files for a screening process since at least 

January 1992 in the expectation that full screening would eventually happen, but this was an informal and 

still unfinished process when the May screening resolution was enacted (A. W. Czarnota, Krygier, & 

Sadurski, pp. 226-227; "Macierewicz on Interior Ministry Records," 1992; "Macierewicz on Interior 

Ministry Reforms," 1992).  
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extending to legal professionals were limited and never carried out. Polish lustration also 

had limited depth with no possibility of sanctions beyond internal exposure. (The 

resolution instructed the Interior Minister to present his report to the Sejm, and said 

nothing about other consequences.) In practice this internal exposure quickly became 

informal public exposure, but there was no possibility of an official recommendation to 

resign, expulsion, or other exclusion.
238

  

 Two important characteristics of intensity were the absence any official sanctions 

associated with SB links and the fact that the not all parts of the resolution were 

implemented. Exposure was not accompanied by concrete evidence or official judgment, 

and happened in the context of polarized disputes in the Sejm and media about the 

lustration process.
239

 The stigma associated with appearing on Macierewicz’s list then 

depended on the responses of those listed, their reputations, credibility, and other factors 

unrelated to the immediate outcomes of lustration ("Purge in the KPN," 1992; "Polish 

Speaker," 1992). The incomplete implementation of lustration constrained membership 

and educational effects, since no more officials were exposed after the government’s fall 

on June 6. Symbolically the sudden and unsubstantiated exposure of political leaders, 

abruptly halted, demonstrated a lack of state capacity and insufficient political will for 

lustration (Higley, Kullberg, & Pakulski, 1996).  

6.4.4 Criteria for Evaluation 

 While intensity influenced the limited nature of exposures and the confused 

educational and symbolic impacts of the Macierewicz list, the criteria used for evaluation 

                                                 
238

 Monitor Polski 1992, Nr 16/116; Sejm transcipts, May 28, 1992. . 
239

 Sejm transcripts, June 6, 1992.  
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shaped the substantive content of that list. In short, the lustration resolution specified no 

criteria for evaluating whether someone had collaborated or worked for the SB, besides 

the basic distinction between “collaborator” and “agent,” which were presumed to be 

self-evident.
240

 The screening authority (Macierewicz and his Interior Ministry 

committee) had a choice of producing ad hoc criteria or reporting essentially unfiltered 

data from the SB files. Given the very short time frame Macierewicz did the later, 

disregarding its directive to report “all information” on collaboration in order to report 

some information: names of those listed in the SB’s index of files (Walicki, 1997, p. 

197).  

 To the extent that the Interior Ministry’s filtering process included “criteria” for 

its categorization of politicians at all, these were neither transparent nor standardized 

since they emerged from internal Ministry decisions that were unknown until the list was 

presented. They were also rigid in accounting for the circumstances SB connections, 

since they did not do so at all. Macierewicz explained on June 4 that there had been no 

consideration of whether informal or formal collaboration had in fact taken place, let 

alone its circumstances. The absence of formal criteria opened up Macerewicz’s list to 

criticism from all sides. Wałęsa and others who had been named attacked the validity of 

the evidence in the SB files,
241

 but the main criticisms were leveled at the process itself, 

including the Sejm resolution, the Interior Ministry, and Macierewicz.  

                                                 
240

 Monitor Polski 1992, Nr 16/116. 
241

 Wałęsa said, “The material in the files has largely been fabricated. It is already beginning to take on a 

life of its own. It is getting out of control. The fabricated materials create a fabricated reality. It can be 

assumed that part of the material was fabricated by the special services of other countries. The procedure 

that has been employed is an extra-legal one, it opens the door to political blackmail. It completely 

destabilizes the structures of the state and political parties. I will not even comment on the ethical issues 

related to the whole operation” ("Sejm Recalls Government," 1992). 
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6.4.5 Weak Institutional Capacity 

 Poland’s first lustration institution lacked the autonomy and resources to fulfill its 

broad mandate which, in combination with the criteria used and short time frame, 

influenced its effects. It was given the enormous task of providing full screening 

information from the SB files but no guidelines, time, or other resources for doing so. 

This institutional capacity helped limit the number of people who could be screened and 

the information produced, and played an important role in muddying the questions of 

continuity with the past regime and political will for the next five years. 

 Lustration was carried out by a temporary body within the Interior Ministry 

staffed primarily by outsiders – meaning they were not peers of those being screened – 

but directed by the Interior Minister and Prime Minister. The screening body (the 

continuation of a “study group” formed in January 1991) was housed within a ministry, 

giving it potentially greater permanence and access to resources than a local ad hoc 

screening committee. Its informal status and the sudden onset and termination of 

lustration, however, prevented a body with permanent status or staff from being formed 

(A. W. Czarnota et al., 2005, p. 226).
242

  

There were at least two potential sources of monitoring and oversight of lustration 

– Sejm investigative committees and the Constitutional Tribunal – but because of the 

sudden end of the lustration process and fall of the governing coalition they could only 

review lustration after the fact. A Sejm special investigative committee was created to 

                                                 
242

 This study group had been preparing SB files for examination for several months, but was nowhere near 

completing this task in May 1992 ("Interior Ministry Research Department," 1992; "Macierewicz on 

Interior Ministry Records," 1992; "Macierewicz on Interior Ministry Reforms," 1992). 
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determine whether Macierewicz had violated the law in implementing lustration.
243

 Its 

majority report on July 4 found that Macierewicz had acted beyond the mandate of the 

lustration resolution, had likely done so for political gain, and might be subject to legal 

sanction (sanctions were never pursued)("Sejm Commission Report," 1992).
244

 The 

Constitutional Tribunal, to which the lustration resolution had been referred immediately 

after its passage, found it unconstitutional on June 19, two weeks after its end. The 

resolution violated individual dignity by failing to provide for defense or appeal, and 

violated rule of law principles by creating a penalty of “infamy” or stigma (Sadurski, 

2005, p. 244).
245

 While both decisions came too late to affect the implementation of 

lustration, they demonstrated that the Interior Ministry had not been in compliance with 

legal and constitutional norms, and offered some guidelines for any future attempts.  

Macierewicz’s list was delivered in an environment of contestation over 

lustration, cabinet support, and the constitutional division of powers that culminated in 

the no confidence vote of June 6. There was a common perception that the screening 

body had been subject to political influence. The Prime Minister made a public statement 

just before his dismissal, saying, “I believe that former collaborators of the communist 

political police can be a threat to the security of a free Poland. . . The nation should know 

that it is no accident that at the very moment when we can make a final break with the 

communist links, there is a sudden motion for the government's dismissal” ("Olszewski 

Tells Nation," 1992). From the other side Wałęsa complained that lustration “opens the 

                                                 
243

 Komisja do badania wykonywania przez Ministra Spraw Wewnętrznych uchwały Sejmu 

Rzeczypospolitej Polskiej z dnia 28 maja 1992 r. powołana na podstawie art.23 ust.5 Konstytucji 

Rzeczypospolitej Polskiej.  
244

 Sejm Druk Nr 363, 363-A. 
245

 Constitutional Tribunal, Judgment 6/92, June 19, 1992. 



205 

 

 

 

door to political blackmail. It completely destabilizes the state and political parties” 

("Sejm Recalls Government," 1992). Some analysts agree that the lustration process was 

a tool Olszewski used to shore up power (Linz & Stepan, 1996, p. 282; Misztal, 1999, p. 

38). The press was also suspicious of political motivations, with Gazeta Wyborcza calling 

the process a “mockery of law” and Rzeczpospolita blaming the crisis on premature 

public disclosure orchestrated by the president ("Newspaper Commentaries," 1992). 

Whether political advantage drove the beginning or the end of lustration (or both), this 

participants and observers saw the policy itself as unescapably tied to partisan 

competition.  

6.4.6 Centralized Screening 

 This first attempt at lustration was strongly centralized, and not only because 

Poland is a unitary state. According to the lustration resolution all steps were to happen in 

the Interior Ministry, including collection, evaluation, and categorization of the 

politicians being screened.
246

 There were no other institutions to delegate to, or to provide 

assistance in carrying out its broad mandate. This hindrance would have been even 

greater if lustration had proceeded to its second and third stages, since the Interior 

Ministry would have been solely responsible for screening for judges, legal professionals, 

and local councils.  

6.5 Impacts: Exclusion, Education, Symbolism 

 The intensity of Poland’s first lustration attempt limited its effects, but 

membership, educational, and symbolic effects were determined largely by other 

variables such as timing, the criteria for evaluation, and institutional capacity. The most 
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 Monitor Polski, No 5/23, Feb 1, 1992. 
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important feature of this first screening attempt was its abrupt and premature end. 

Because of this there were no exposures of legal professionals or local politicians, and the 

exposure of national politicians contributed no information about the past or their SB 

links, except that they were listed in the SB indexes. Symbolically this incompleteness 

established ambiguous personnel continuity with the previous regime, but also fed 

confusion and suspicion about exactly what these SB links were. Finally, the way the 

screening process ended demonstrated the lack of the necessary political will to 

implement even the first stage of lustration.  

 Beyond the limited scope of exposures, the intensity of lustration had an 

indeterminate influence on lustration outcomes. Macierewicz delivered of a list of 

possible collaborators (instead of “full information” on them) because of the impending 

government crisis and no-confidence vote, and because the investigative group within the 

Interior Ministry had not yet been able to collect the information necessary to comply, let 

alone construct the criteria needed for categorizing the suspected collaborators. As much 

as the impending end of lustration, it was the environment of contestation over TJ issues, 

unformed criteria, and lack of capacity that caused this unsubstantiated exposure. Even if 

the Olszewski government had stayed in power and lustration had continued, 

Macierewicz would have had to construct usable criteria for evaluation in order to 

comply with the lustration resolution, or else deliver a similarly ambiguous report. While 

intensity corresponded to the limited scope of exposures, the outcomes with which 

lustration ended can’t be fully understood without considering the environment of 

political contestation, the lack of any criteria for evaluations, and the overburdened 

screening institution. 
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Chapter 7: Screening in Poland – The Lustration Laws 

 

7.1 Introduction 

 The legacy of Poland’s first attempt at lustration was five years of continued 

contestation and uncertainty over TJ issues (including criminal trials, discussed in 

Chapter 3). For two parliamentary electoral cycles the strongest anti-communist parties 

failed to win Sejm seats and multiple lustration proposals failed, despite several public 

scandals involving politicians’ SB connections. Post-communist parties governed from 

1993-1997 and 2001-2005 and held the presidency from 1995-2005. In 1997 the post-

communist dominated Sejm passed a lustration law that (although heavily amended over 

the next two years) became the basis for Poland’s first successfully implemented 

screening policy.  

 This new lustration policy differed in several ways from the 1992 attempt, in part 

because of the first attempt’s failure. It occurred later (after a full term of successful 

democratic rule by communist successor parties) and was protracted, it was precise in the 

criteria to be used, it created new institutions and involved considerable capacity 

building, and it distributed screening tasks among these implementing bodies. On the 

other hand, although the shape of political contestation over TJ issues had changed there 

was still no clear consensus, and lustration was once again strongly centralized. The 

intensity of lustration increased, although less in its depth than in breadth and degree of 

completion. Lustration was fully compatible with the consolidation of political society, 

the rule of law, and state institutions, but once again in this case procedural aspects of 

lustration shaped its effects more than intensity. Intensity was necessary but not sufficient 

for large scale exclusions. The actual magnitude and distribution of exclusions, within the 
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limits set by intensity, was determined by the criteria for evaluation and growing capacity 

of lustration institutions. Moreover, intensity was not a determinant of lustration’s 

educational effects, which were shaped by the criteria used for evaluation, and it was only 

one of several influences on symbolic effects.  

7.2 The Lustration Laws, 1997-2003 

 What ultimately evolved into Poland’s fully implemented lustration policy in 

1999 was initiated by the post-communist SLD in 1996 after nearly five years of policy 

stagnation and periodic scandals involving SB files. Six lustration proposals had been 

introduced and rejected under Suhocka’s center-right coalition in 1993, significant only 

because they led the Constitutional Tribunal to rule that a false declaration about SB links 

was not sufficient grounds for expelling an MP or Senate candidate ("Sejm Reviews Six 

Screening Bills," 1992).
247

 After the post-communist SLD/PSL coalition came to power 

with a large Sejm majority in late 1993 opposition parties proposed several more 

lustration bills which were easily defeated.  Of these bills SLD leader Józef Oleksy said, 

“Lustration is the brutal action of the right attempting the elimination of the left from 

political life. It would bring punishment to both innocent and guilty. One cannot build 

democracy, while breaking at the same time its rules” (Misztal, p. 42). The statement was 

self-interested but also reflected common assumptions stemming from experiences in 

1992, that lustration was necessarily unfair, targeted by one faction against another, and 

incompatible with democratic norms and rights (Grabowski, 1998).  
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 Constitutional Tribunal, Decision, 5/93, July 14, 1993. 
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 When President Kwaśniewski introduced a low-intensity lustration proposal in 

1996 he was responding to ongoing scandals involving the SLD Prime Minister
248

 and 

also acting strategically to set the lustration agenda before the 1997 parliamentary 

elections. The SLD quickly lost control of the policy development, however, as its 

governing partner PSL joined with opposition parties to pass a more intense lustration 

policy by May 1997.
249

 Implementation began before the 1997 election but ran into 

significant procedural problems and was only partially completed. (Eleven Sejm and 

Senate candidates publicly disclosed collaboration before the 1997 election without much 

media attention, but their statements were not yet verified by lustration procedures 

(González Enríquez et al., p. 240).
250

) The law was amended by the new Sejm in 1998 

and finally came into effect in 1999, after which regular implementation of lustration 

began (Schwartz, p. 67).
251

  

 After 1997 the basic features of lustration remained consistent despite some 

important procedural and institutional amendments. All candidates for elected office from 

President down to municipal deputy governors, some public sector employees such as 

judges and prosecutors, and senior executives in the media, were required to declare in 

writing whether and how they had collaborated with the SB before 1990. Positive 

declarations would be published and all declarations would be verified by a commission 

of judges, with anyone found to have lied in their declaration being banned from public 

office for ten years. A permanent Public Interest Commission (RIP) was created to 

conduct screening investigations using SB files and send questionable declarations to be 

                                                 
248

 This was the “Oleksy affair,” discussed below. 
249

 Dzennik Ustaw 1997, Nr 70/443. 
250

 Monitor Polski Nr 24, 1992. 
251

 Lustration Law of June 18, 1998. 
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verified in a court.
252

 Lustration was broad but not universal in the public sector, involved 

both exposure and possible long-term exclusion, and after 1999 had a slow but steady 

rate of completion.  

 The implementation of lustration over five years from 1999 to 2003 was 

characterized by two patterns (see Figure 7.1). First, the large majority of lustration 

declarations (23,966) was collected between 1997 and 1999, with only a relatively small 

number (3000) of new candidates and applicants submitting additional declarations 

through 2003. Second, these declarations were reviewed by the RIP and verified by 

lustration courts gradually, so that there was a significant time lag between the collection 

and verification of lustration statements (and therefore exposures and exclusions), leaving 

a large ratio of unverified to verified statements (approximately 11,000 to 16,000) in 

2003. One of the reasons for this time lag was that nearly 80% of findings of false 

declarations were subsequently appealed in the Supreme Court.
253
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 Dzennik Ustaw, 1997, Nr 70/443. 
253

 Rzecznika Interesu Publicznego Bogusława Nizieńskiego w Senacie RP w dniu 2 czerwca 2004, Public 

Interest Commissioner’s Report before the Senate, June 2, 2004. 
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Figure 7.1: Lustration 
Sources: (Sejm Rzeczypospolitej Polskiej, 2000); (Sejm Rzeczypospolitej Polskiej, 2002); . 

 

 Of the verified lustration declarations only a small number were either positive 

statements of SB collaboration/employment, or false statements that led to a ban from 

public offices covered by the law. Tables 7.1 and 7.2 show data for positive and false 

lustration statements over time and divided by job category. Through 2003 approximately 

1% of all verified statements revealed collaboration or employment with the SB, and 

approximately 0.2% were found false and resulted in employment bans. The magnitude 

of exclusions from lustration was comparatively low, but the distribution of exclusions 

and inclusions is also an important feature of this case for comparative purposes. It is 

difficult to distinguish the independent effects of intensity and procedural variables on the 

magnitude of exclusions, but their roles in the character of membership effects are 

clearer. 
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Table 7.1: Positive (Verified) Lustration Declarations, from Monitor Polski
254

 
Year Judges Lawyers & 

Prosecutors 

Sen/ 

MPs 

Media Exec.
255

 Total 

1999 12 131 0/1  3 147 

2000 2   1  3 

2001     3 3 

2002  1  2 8 11 

2003 1 (1) 4  2 7 14 

Total 15 136 1 5 21 178 

Sources: Monitor Polski, 1999, Nrs 7, 8, 10, 13, 17, 24, 41; 2000, Nrs 11, 27, 35; 2001, Nrs 43, 

45; 2002, Nrs. 34, 36, 40, 41, 42; 2003, Nrs 12, 24, 32, 37, 40, 56, 58, 59; RIP Office, 

http://www.rzecznikip.gov.pl/. 

 

 

Table 7.2: False Lustration Declarations, from Monitor Polski 
Year Judges Lawyers/ 

Prosecutors 

Sen/ 

MPs 

Media Exec. Total 

1999      0 

2000      6 

2001  8 2/1   11 

2002  3  1  4 

2003  8 1/2   11 

Total 0 19 6 1 0 32 

Sources: Monitor Polski, 2000, Nrs 1, 6, 13, 24, 29, 40; 2001, Nrs. 7, 10, 12, 15, 17, 18, 23, 24, 

35;  2002, Nrs. 2, 3, 51; 2003, Nrs. 5, 11, 12, 18, 32, 34, 49, 51; and RIP Office, 

http://www.rzecznikip.gov.pl/. 

 

 Polish lustration, by design, directly produced information about the past since it 

required the publication of all verified positive and false statements, emphasizing 

exposure and transparency. However, detailed information about specific cases or the 

nature of the previous regime came only indirectly from political debates and discussions 

in the press, instead of from the very brief listings in Monitor Polski. The sparse 

published information indicated nothing about the substance or context of collaboration, 

tending to stigmatize and place the burden on those who had confessed to provide 

                                                 
254

 Each category includes applicants/candidates, current, and former employees. These are figures for 

verified declarations, those published in Monitor Polski. There are considerably more positive declarations 

overall, since it often takes years to verify and publish them. For instance, by June 2003 there had been 336 

positive declarations ("Those Who Speak the Truth," 2003).  
255

 Executive branch, including cabinet ministers, under-secretaries, chiefs and deputy agency chiefs, and 

others.  
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supplemental details themselves (A. Czarnota, 2007; David, 2003; "Those Who Speak 

the Truth," 2003).  

 Screening under the lustration law contrasted greatly with Poland’s first lustration 

attempt in its demonstration of a newfound political will and capacity to undertake a 

comprehensive lustration policy. The lustration law showed that a moderate coalition 

could design a legal screening policy and create the institutions necessary to implement 

it, although not without difficulty. It did not remove the issue of SB collaboration from 

the arena of instrumental party competition, but it did create another venue for working 

through accusations and suspicions. The terms of personnel continuity it set contrasted 

greatly with Germany. Polish lustration made continued employment conditional on 

present day truthfulness, regardless of the substance of one’s SB links. More than an 

evaluation of past actions, Polish lustration was a test of current and future compliance.  

 The rest of this chapter addresses the main independent variables and links them 

to the membership, educational, and symbolic effects just described. Along with 

intensity, the main determinants of these effects in Poland’s second lustration attempt 

were timing, criteria, and institutional capacity.  
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Table 7.3: Overview of Independent Variables, Polish Lustration Policies 

 Macierewicz List Lustration Law 
Initial Consensus/Contestation Contestation Contestation 

Timing: Early/Late 

     Protracted/Quick 

Early 

Quick 

Late 

Protracted 

Intensity Selective (narrow) 

Mandatory 

Abrupt halt 

Selective (broad) 

Mandatory 

No decline 

Criteria: Flexible/Rigid Rigid Rigid 

Institutional Capacity: 

     Temp/Perm institutions 

 

Temporary 

 

Permanent 

     Institutional Autonomy/ 

     Oversight 

Mixed Autonomy 

 

Autonomy 

Court Oversight 

     Composition, in-/outsider Outsiders Outsiders 

     Broad/narrow mandate 

     Level of resources 

    

     Overburdened? 

 

Broad 

Low Resources 

 

Overburdened 

Narrow 

High-Mixed Resources 

De-/Centralization: Centralized Centralized 

 

7.2.1 Continued Contestation over Lustration 

 Poland’s “thick line” dissolved early on, and the Sejm’s first attempt at lustration 

reinforced growing political fragmentation and polarization without resolving any of the 

basic questions of screening and management of SB archives. Throughout the 1990s this 

initial contestation over the status of communist Poland, whether to attempt public sector 

screening, and how to do it continued. By 1997, however, the political representation of 

the most relevant cleavages -- post-communist vs. post-solidarity, among post-

communists, and among post-solidarity factions – was more consolidated and more 

centrist. Tables 7.3-7.5 show the reduced number of parliamentary parties from 1993-



215 

 

 

 

2001 and the strongly (+) and moderately (0) pro-lustration coalitions after each election. 

Pro- and anti-lustration parties alternated in power, but each government included a 

moderately pro-lustration party. This, in combination with ongoing scandals concerning 

SB connections, led to shifting coalitions supporting moderately intense lustration that 

were able to lay at least a temporary foundation for protracted lustration. 

 Between 1992 and 1997 the political arena became less fragmented and slightly 

less polarized over TJ issues, but the fundamental cleavages between and within post-

communist and post-Solidarity parties continued. The Sejm remained unstable after 

Olszewski’s June 1992 ouster, with the next UD-led cabinet surviving less than a year 

before losing a confidence vote in May 1993. New elections in September 1993 produced 

a Sejm dominated by the post-communist SLD and PSL and missing the most extreme 

anti-communist parties (see Table 7.3). The UD/UW and Labor Union (UP) were both 

moderate post-Solidarity parties that did not prioritize anti-communism, but the UD and 

PSL increasingly accepted moderate lustration, as their later voting behavior indicated 

(Paczkowski, 2005). 
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` Table 7.4: Sejm Seat Distribution & Governing Coalition, 1993-1997 

Party % Votes Seats Pro-

lustration
256

 

Democratic Left Alliance (SLD) 20.4 171  

Polish Peasants Party (PSL) 15.4 132 0 

Democratic Union/Freedom 

Union (UD/UW) 

10.6 74 0 

Labor Union (UP) 7.3 41  

Confederation for Independent 

Poland (KPN) 

5.8 22 + 

Non-Party Bloc in Support of 

Reforms
257

 

5.4 16  

Others, including German 

Minority 

35
258

 4  

  303 in govt 22 (+) 

206 (0)  

 

Electoral results and public opinion polling indicated that the public remained 

divided and not terribly enthusiastic, but gradually more in favor of lustration, especially 

for high officials. In 1992 most Poles (63%) felt that the former communist nomenklatura 

was still harmful to Poland and that it was important (59%) to remove them from high 

public posts, but they were evenly divided about publishing names as Macierewicz had 

done, with 37% in favor and 37% opposed (Bartkowski), 85-88. The 1993 Sejm elections 

and victory of the SLD and PSL suggested the gradual fading of TJ issues from politics 

("Constitution Watch," 1994; Holmes, 1995, pp. 35-36; Misztal, 1999, p. 41; Osiatynski, 

1993; Szczerbiak, 2002, p. 558). Through the rest of the 1990s between 34-44% of Poles 

felt lustration was urgent, and 56-57% were in favor of it, with a spike of 76% after an 

                                                 
256

 The categorization of strongly (+) and moderately (0) pro-lustration is based on parliamentary voting 

and debates, public statements by party officials, and expert analysis (Sejm transcripts at 

http://www.sejm.gov.pl/archiwum/) (Nalepa, 2009; Szczerbiak; Walicki).  
257

 This was a party formed in support of President Wałęsa.  
258

 The Sejm instituted thresholds of 5% (for parties) and 8% (for alliances) for representation. Parties that 

fell below these minimum thresholds represented about 35% of all votes.  
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important scandal involving Prime Minister Oleksy (Centrum Badania Opinii Społecznej, 

1997, 1999; Szczerbiak, 2002, p. 559). 

 The SLD introduced its first lustration proposal in 1996 in response to the 

“Oleksy affair” which led to Oleksy’s resignation. After Wałęsa lost the presidential 

election in 1995 but before his staff left office, his outgoing Interior Minister accused 

SLD Prime Minister Oleksy of having maintained links to the KGB since the 1980s and 

provided information to Soviet and Russian intelligence between 1990 and 1995. The 

accusations were supposedly based on secret files from the SB and its successor, the 

UOP. Oleksy resigned in January 1996, but investigations by the Sejm and the military 

prosecutor’s office lasted from late 1995 to 1996. The military prosecutor eventually 

dropped its case due to insufficient evidence, and a sharply divided Sejm investigative 

committee  concluded in November 1996 that the UOP might have violated procedural 

rules in its use of the files (Karpinski, 1996; Misztal, 1999, pp. 42-43; "Polish Premier," 

1996). Although not focused entirely on activities during Communist rule, the Oleksy 

affair suggested that regulation of access to files and providing for orderly investigations 

could be advantageous even to post-communist parties (A. W. Czarnota et al.; Nalepa, 

2009; Szczerbiak, 2002; Welsh, 1996). 

The SLD also anticipated that the moderate pro-lustration coalition of the UD and 

PSL might be pushed in a more extreme direction in the upcoming September 1997 

elections, and sought to establish credibility and set the lustration agenda. The SLD 

proposal failed, but by creating a Lustration Commission
259

 in August 1996 to consider 

lustration policies, it initiated the coalition-building and amendment process that 

                                                 
259

 Komisja Nadzwyczajna do rozpatrzenia projektów ustaw lustracyjnych.  
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ultimately produced the 1997 and 1998 Lustration Laws. The first lustration law passed 

before the election 214 to 162 with 84 abstentions or absences.
260

 Both the SLD before 

the election and the victorious AWS after the election were constrained in achieving their 

preferred lustration outcomes because their coalition partners (PSL and UW respectively) 

were both in favor of relatively moderate lustration. 

 

Table 7.5: 1997 Sejm Electoral Results 

Party % votes seats Pro-

lustration 

Solidarity Electoral Action 

(AWS) 

33.8 201 + 

Democratic Left Alliance (SLD) 27.1 164  

Freedom Union (UW) 13.4 60 0 

Polish Peasant Party (PSL) 7.3 27 0 

Movement for Polish 

Reconstruction (ROP) 

5.6 6 + 

Others, including German minority 12.8 2  

  261 in govt 207 (+) 

87 (0) 

 

 Two aspects of contestation remained important through the period of Polish 

lustration. First, even though it was not the primary concern of voters or parties, division 

over TJ issues remained an important feature of contestation among Polish parties – 

which is to say that even after the Lustration Laws of 1997 and 1998 passed, they 

provided the raw material for strategic competition rather than a solid legal and 

institutional foundation. For example, in 1998 the AWS proposed a much more extensive 

decommunization policy to ban former PZPR members from the public sector for ten 

years. It was defeated 215 to 176, with the UW and some AWS factions opposing it 

                                                 
260

 Sejm archives at http://orka.sejm.gov.pl/proc2.nsf/opisy/499.htm. 
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("Decomunizacji," 1998). Second, as the constitutional structure and party system of 

Poland became more consolidated (the party system became less fragmented but 

remained volatile), the two parliaments after 1997 contained shifting majority coalitions 

willing to support moderate lustration (See Tables 7.4 and 7.5).  

 

Table 7.6: 2001 Sejm electoral results 

Party % votes seats Pro-

lustration 

Democratic Left Alliance-Labor 

Union (SLD-UP) 

41.0 216  

Civic Platform (PO) 12.7 65 0 

Self Defense (SO) 10.2 53 0 

Law and Justice (PiS) 9.5 44 + 

Polish Peasants Party (PSL) 9.0 42 0 

League of Polish Families (LPR) 7.9 38 + 

others, including German Minority 1.0 2  

  258 in govt 82 (+) 

160 (0) 

 

 The changing shape of contestation contributed to the successful implementation 

of lustration after 1997 through greater government stability, experiences of the potential 

pitfalls of exposure, and coalitions increasingly accepting of some lustration. It also 

contributed to the slow development, unique criteria, and moderate intensity of Polish 

lustration (Osiatynski, 1999).   

7.2.2 Timing 

 Poland’s lustration law was proposed in 1996, first amended in 1997, and a new 

Sejm passed a second amended version in 1998.
261

 Although many candidates and 

employees submitted lustration declarations under the first law in 1997, the process of 

reviewing and verifying them did not begin until early 1999, after the 1998 law had been 

                                                 
261

 Dzennik Ustaw, 1997, Nr 70/443; Lustration Law of June 18, 1998. 
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reviewed by the Constitutional Tribunal (Schwartz, p. 67).
262

 Although there were earlier 

attempts to conduct lustration, as discussed above, the 1997 and 1998 laws represent 

distinct policies that cannot be considered continuous with or direct successors to 

decisions in 1991-2.  

 The lustration process was also protracted in two senses: lustration bodies (the 

Public Interest Commissioner, Institute of National Remembrance, and Lustration Court) 

often took several years after the submission of a declaration to resolve cases, and 

lustration was continuous after implementation began in 1999. Up to three stages of 

decisions determined how quickly each lustration case could be “verified.” First, the 

Public Interest Commissioner (RIP) reviewed declarations and decided whether to accept 

them or refer the case to court in a kind of lustration “indictment.” Second, the lustration 

panel of the Warsaw Appeals Court reviewed SB evidence and decided whether the 

declaration was truthful. If appealed within 14 days by the lustration subject or RIP 

(approximately 80% of decisions were appealed) cases went to the Supreme Court
263

 for 

a final judgment. As of 2003 approximately 60% of all declarations had been 

verified(Nizienski, 2004; Sejm Rzeczypospolitej Polskiej, 2002). The lustration law was 

continuous in that it applied to all new employees in covered jobs. There were cycles of 

new declarations by candidates and elected officials before each election, but the 

lustration law did not have to be renewed for each electoral cycle.   

7.2.3 Intensity  

                                                 
262

 Constitutional Tribunal K 39/97, Decision of November 10, 1998. 
263

 As in Germany, the Polish Supreme Court is the highest appeals court, but separate from the 

Constitutional Tribunal, which handles constitutional issues.  
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 Polish lustration was selective, mandatory, slowly but steadily approached 

completion, and did not decline in intensity over time. All eligible employees (born prior 

to May 1972) were required to submit lustration declarations, but the only job categories 

included were the President, Senators, MPs, chancellery and ministry administrators 

down to regional levels, judges and other legal professionals, and directors and board 

members of public broadcast media, the Polish Press Agency, and Polish Information 

Agency.
264

 Of these, only those not accepted by the Public Interest Commissioner (RIP) 

were passed on to the lustration chamber of the Warsaw Appeals Court for evaluation.
265

 

 The depth of Polish lustration remained the same through the entire period of 

implementation – people submitting positive declarations were publicly exposed, and 

those submitting false declarations were exposed and banned from the covered public 

jobs for ten years.
266

 Exposure rather than exclusion was the primary goal, with the ten 

year ban applied only to those who try to avoid exposure by lying.
267

 Exposure entailed 

the publication in Monitor Polski (the official government record) of the subject’s name, 

type of job, birthdate, place of residence, and type of SB involvement (employment or 

secret collaboration), without any other details. Originally Kwaśniewski’s 1996 lustration 

proposal was intended to reduce scandals and the possibility of blackmail, provide a 

regular process for resolving public accusations, and envisioned no official sanctions 

                                                 
264

 Lustration Law of June 18, 1998, Art 3, 7. The first Lustration Law of April 1997 included elected 

officials from President down to deputy provincial governors, judges, and prosecutors (Dzennik Ustaw 

1997, Nr 70/443). Kwaśniewski’s first proposal in 1996 was even narrower, including Sejm MPs, Senators, 

ambassadors, judges, and prosecutors (Misztal, p. 43; "Screening the Opposition," 1996).  
265

 Lustration Law of June 18, 1998, Art 18b. 
266

 Lustration Law of June 18, 1998, Arts 11, 27. 
267

 In 1999 the Justice Minister, Hanna Suhocka, dismissed two regional prosecutors after they disclosed 

collaboration and their names were published in Monitor Polski. Such decisions by employers were neither 

prohibited nor encouraged by the Lustration Law, but it did not become common practice (Monitor Polski, 

1999,  Nr 7/95)(Golick, 1999).  
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other than exposure ("Interview with Aleksander Milachowski," 1996; "Interview with 

Zbigniew Siemantowski, Interior Minister," 1996). However, when the Sejm’s Lustration 

Committee developed its own proposal in 1997 it included ten year bans for “lustration 

liars,” and lifetime bans from the presidency.
268

 The lifetime ban from the presidency was 

invalidated by the Constitutional Tribunal in November 1998, before the implementation 

of lustration reviews and trials began, but otherwise the two sanctions remained 

consistent throughout the process.
269

  

 Collection of lustration declarations proceeded rapidly from 1997-1999, but two 

further steps in the lustration process (review by the RIP and evaluation by courts) did 

not begin until 1999 and were completed slowly from 1999-2003. Approximately 28% 

(6,689) of all declarations had been verified by 2001 and 59% (approximately 16,000) by 

the end of 2003(Nizienski, 2004). Before 1999 there were significant stumbling blocks in 

the evaluation of lustration statements since a Lustration Court could not be created, but a 

modification of the lustration process and gradual development of new institutions 

subsequently speeded implementation. 

7.2.4 Criteria for Evaluation 

 Criteria can vary their degree of being known, clear, standardized, individualized, 

and flexible in accounting for the circumstances and context of collaboration. Poland’s 

1992 lustration policy took “collaboration” as self-evident and provided no criteria for 

evaluation, leading to an arbitrary and rigid list culled from SB file indexes. The 

Lustration Law of 1998, in contrast, specified the criteria for collaboration and exclusion 

                                                 
268

 Dzennik Ustaw, 1997, Nr 70/443. 
269

 The Constitutional Tribunal ruled that there was no basis for unequal treatment of “lustration liars” 

running for President and those holding or aspiring to different positions (Constitutional Tribunal K 39/97, 

Decision of Nov 10, 1998). 
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clearly, dividing the screening process into two stages: categorization as 

collaborator/agent or not, and evaluation of the truthfulness of lustration statements. 

Categorization at the first stage, however, was provided by lustration subjects themselves, 

and decisions regarding dismissal and bans rested entirely on judicial evaluation of this 

self-reporting – not of the acts of collaboration themselves.  

 The first set of criteria, defining the categories of collaborator and agent, 

determined who was exposed. After several revisions these criteria became clear, 

transparent, individual, and relatively rigid. Starting in 1996 President Kwasniewski and 

the SLD advocated a narrow definition of collaboration, only including actions against 

the Church, independent trade unions, or the nation (with conscious intent and resulting 

in harm) that threatened human rights, civil rights, or prosperity (Smolar, 1996). The 

1997 Lustration Law utilized a broader definition of collaboration as secret provision of 

information to security agencies from 1944-1990.
270

 SLD MPs immediately referred the 

1997 Lustration Law to the Constitutional Tribunal, which in October 1998 approved 

lustration in general with the understanding that it did not punish past behavior, only 

present decisions. The ruling also provided the concrete definition of collaboration to be 

used in lustration proceedings ("Constitution Watch," 1997). Lustration subjects declared 

in writing that they either had not been involved with security services, or if they had 

they were required to specify the agencies, activities, and dates of their involvement.
271

  

                                                 
270

 Although the SB was the main source of files, all the lustration laws considered a number of security 

organs along with the SB, such as the Ministry of Public Security, Information Agency, and others. Where 

the enumeration of public security agencies changed or was subject to debate this will be discussed in the 

text (Dzennik Ustaw 1997, Nr 70/443; Lustration Law of June 18, 1998, Art. 2).  
271

 Lustration Law of 1998, Appendix. 
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 According to the Constitutional Tribunal collaboration required five components: 

providing information through contact with state security agencies; consciousness; 

secrecy (i.e. not disclosed to those the information concerned); being part of an official 

state security operation; and active fulfillment of duties, not merely a declaration of 

willingness to collaborate. The court noted that a clear definition was important since 

the aim of [the lustration law] is to guarantee transparency of public life. . 

.  The very fact of collaboration does not prevent any citizen from 

discharging public functions, and the lustration procedure merely reviews 

the truthfulness of persons already discharging or aspiring to discharge 

such functions. The negative consequences for the persons arise not from 

the fact of collaboration, but from the submission of an untrue 

declaration.
272

  

 

In addition, collaboration that was required by law (such as some police and border 

guards) was exempted. The Constitutional Tribunal reiterated its interpretation of 

lustration in 2003, arguing that lustration “does not deem reprehensible, nor impose 

sanctions for, the mere fact of such cooperation with State security agents during the 

years 1944-1990, but rather the concealment of any such cooperation,” since its purpose 

is to ensure that public officials are truthful and therefore trustworthy.
273

 

 The second stage of lustration involved ruling on the disclosure or concealment of 

this collaboration by lustration subjects, first by the RIP and then if necessary by the 

Warsaw Appeals Court and, if appealed, the Supreme Court.
274

 The two bases for rulings 

were the lustration declarations and files from the State Protection Agency (UOP), 
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 Constitutional Tribunal, K 39/97, October 1998. 
273

 After the SLD’s return to control of the Sejm in 2001, it eventually passed an amendment to exclude 

from lustration those who who provided information to intelligence services, counterintelligence, and 

border guards, and those who had not caused material harm ("President's Draft Amendments," 2001; 

"Parliament Adopts Changes," 2002; "Parliament Excludes," 2002). The Constitutional Tribunal 

invalidated the amendment as an illegitimate distinction between similar kinds of collaboration, and the 

lustration process reverted to its previous form (Constitutional Tribunal, K 44/02, May 28, 2003).  
274

 Lustration Law of 1998, Articles 18-22. 



225 

 

 

 

Interior Ministry, Military Intelligence, Counter-Intelligence, and other sources who were 

all obligated to provide information for lustration purposes (Article 31). The criteria for 

evaluation of lustration statements were clear, standardized, individual, and rigid in that 

the categorization as a collaborator took into account nothing substantive about the 

collaboration. (Evaluation of truthful disclosure did, however, depend on a clear 

definition of what constitutes collaboration.) The complexity of this evaluation rested 

with its dependence on complete provision of necessary files, their accuracy, and the 

correct interpretation of them.  

7.2.5 Institutional Capacity 

The dispersion of lustration tasks across three main institutions – two of them 

newly created for this purpose – explains many of the contrasts with lustration in 1992. 

While the creation of new institutions was slow and contested, it ultimately helped 

narrow and simplify the mandates of each one, and the presence of effective appeals and 

oversight procedures meant the protracted nature of lustration did not derail the policy. 

The capacity of Polish lustration institutions falls somewhere in between German 

screening (high but variable) and the earlier failed attempt in Poland (very low). While 

screening bodies were not overburdened in ways that produced arbitrary evaluations, 

limitations in autonomy from political influence and access to resources kept lustration 

embedded in partisan political competition. 

 Three special institutions were created to implement lustration. The 1997 

Lustration Law created the Public Interest Commission to collect, review, and refer 

lustration statements to the special Lustration Court, which was also created by the same 



226 

 

 

 

law but abandoned after several years.
275

 The Institute for National Remembrance (IPN), 

originally proposed by President Kwaśniewski to grant individual access to SB files, was 

expanded by the time it was implemented in 1999 to archive the SB files, regulate 

individual and institutional access to them, and investigate crimes against the Polish 

nation between 1939 and 1990.
276

 

 The Lustration Court was intended as an evaluation commission of 21 judges 

divided into multiple panels to evaluate the truthfulness of lustration declarations.
277

 

Judges were to be elected by the National Association of Judges by the end of 1997, but 

only 20 had agreed to be considered for these positions by the December deadline 

("Constitution Watch," 1998). At this time, before the Constitutional Tribunal changed 

the criteria, a broad definition of collaboration was used. One judge explained his 

reluctance to participate,  

It's not that we are sabotaging the law. It's simply not a good law, and it 

raises our distrust. Judges don't want to get involved in such politically 

charged activities. They don't want to vet anybody without a legal 

definition of what constitutes collaboration and what doesn't, and they 

don't want to work from incomplete documents ("Constitution Watch," 

1997).
278

  

 

The inability to staff the Lustration Court threatened to scuttle lustration until 

amendments included in the 1998 Lustration Law replaced this special court with a three 

judge panel of the Warsaw Appellate Court.
279

 The Appellate Court President chose 

judges for the panel and cases could be appealed to the Supreme Court (as is the case 
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 Lustration Law of April 11, 1997, Articles 17 & 21. 
276

 Law on the Institute of National Remembrance, December 18, 1998. 
277

 Lustration Law of April 11, 1997, Art 21. 
278

 AWS and PSL politicians accused the judges, many of whom had been judges during communism, of 

trying to sabotage the lustration law (Warsaw Voice, 9-14-97). 
279

 Lustration Law of June 18, 1998, Articles 18a, 24. 
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with any Appellate Court judgment). Moving evaluation functions to a permanent and 

conventional court resolved the staffing problem. This had been a key factor preventing 

the evaluation of lustration statements until 1999, as had with review of the lustration 

laws by the Constitutional Tribunal and the appointment of the Public Interest 

Commissioner (RIP).  

The office of the RIP was spelled out in the 1997 Lustration Law but delayed by 

amendments and a Constitutional Tribunal ruling.
280

 Once the Tribunal approved the 

1998 Lustration Law Boguslaw Nizienski (a retired judge considered a strong anti-

communist) was appointed to a six year term as RIP and began reviewing lustration 

statements in 1999. Once in office the Commissioner had wide discretion over which 

cases to review and “prosecute” in the Warsaw Appellate Court. RIP indictments and 

court rulings were public, but RIP investigations and court hearings were closed since 

they dealt with sensitive information protected by privacy rules. The RIP’s discretion was 

therefore extensive and nontransparent, but the verification and appeals processes were 

effective. As of 2002 a majority of the RIP’s prosecuted cases were confirmed
281

 as false 

(61%), but 23% were verified as true and 16% dropped due to lack of evidence. Through 

2003 over 80% of all lustration “convictions” were appealed to the Supreme Court, which 

overturned nearly 30% of them(Nizienski, 2004). In aggregate about half of the RIP’s 

indictments resulted in lustration bans. 

The RIP was limited by the dispersed and unorganized condition of the files, as 

well as the sporadic willingness of agencies holding files to deliver them. The Lustration 
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 The Tribunal ultimately ruled that it was constitutional for the Commissioner to be appointed by the 

Supreme Court President, who could also remove him (Lustration Law of June 18, 1998). 
281

 In other words, the RIP investigated suspected false statements, and they were found to be false. 
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Laws obligated agencies holding security service files (UOP, Interior Ministry, Military 

Intelligence, etc.) to provide them to the RIP upon request, but compliance was 

inconsistent. In June 1999 the Interior Ministry found 74 bags of SB documents in the 

basement of Warsaw police headquarters that the UOP may have known about but had 

ignored due to their deteriorated condition ("The Secret Files Mystery," 1999). In 

addition, years later it was discovered that the Military Intelligence office had not been 

granting access to some sections of its archives.
282

 From 1999-2002 the RIP sent 87 cases 

to Warsaw’s Appellate Court, but dropped 293 suspicious cases due to lack of 

evidence(Nizienski, 2004; Sejm Rzeczypospolitej Polskiej, 2002). Problems with 

evidence obtained from secret police files are endemic to all such screening procedures, 

and it was in recognition of these problems that the IPN was created and expanded after 

1999.  

The idea of the Institute for National Remembrance began in connection with 

Kwaśniewski’s proposal for individual access to SB files in 1997. As with lustration, this 

proposal was significantly amended by the AWS-dominated Sejm in 1998 to create an 

IPN with two purposes: organizing and managing access to files; and investigating and 

prosecuting crimes against the Polish nation between 1939 and 1990.
283

 The IPN’s 

central and eleven regional offices became the official repositories for all SB files and 

therefore a newly centralized source for lustration investigations and individual access to 
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 This came out in June 2004, when the RIP suddenly began receiving information from the Military 

Intelligence office in response to requests. This called into question the effectiveness of centralizing files 

within the IPN, which began in 2000, as well as the accuracy of previous verifications ("Vetting Institution 

Checking Politicians," 2004).  
283

 The law was vetoed by Kwaśniewski over limiting individual access to SB victims. In a deal between 

the governing coalition and the PSL the veto was overridden and the law amended to require a 3/5 majority 

to elect the IPN chairman, and make his term five years instead of seven ("President Signs Bill," 1998; 

"President Vetoes," 1998; "Sejm Amends File Law," 1999; Sejm Rzeczypospolitej Polskiej, 1998a).  
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files.
284

 This transfer of files took several years, with about 90% of SB files being moved 

to the IPN by July 2002 ("More Than 11,000," 2002). Confirming the IPN’s chairman 

and governing council caused the second delay.
285

 A governing council was chosen by 

July 1999 but it took another year before Leon Kieres (an AWS-affiliated Senator) was 

chosen as Chairman ("Polish Parliament Approves," 2000; "Sejm Elects Members," 

1999). The IPN therefore did not begin functioning until July 2000, and through 2003 the 

RIP still had to obtain SB files from several dispersed sources.  

 All three of the new institutions created to implement lustration were intended to 

be politically independent and permanent. The Lustration Chamber of the Warsaw 

Appellate Court (after the special Lustration Court was abandoned) had the same 

composition and status as other courts, the RIP served a six year term and was 

accountable only to the Supreme Court. The IPN chairman and governing council, 

although politically appointed, served seven year terms and could only be removed in 

extraordinary circumstances.
286

 Given the institutions’ novelty, slow starts, and 

inconsistent relationships with other institutions, their individual mandates were difficult 

to carry out quickly, but not so broad or lacking in legal guidelines that they were 

impossible to implement at all. The main difficulties they faced in implementing 

lustration stemmed from the uncertain status of SB files, the non-transparency of 

evaluation processes, and the ongoing embeddedness of TJ issues in partisan politics.  
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 Law on Institute for National Remembrance, Dec 18, 1998, Art 25-26. The IPN began accepting 

applications for individual access to files in 2001 and about 200 Poles had seen their files a year later. After 

2002 process of obtaining access for individuals and researchers became much more rapid (Institute for 

National Remembrance, online arhives).  
285

 The Chairman was elected by a 3/5 majority in the Sejm, and the eleven member governing council was 

nominated by Sejm parties and National Judicial Council, then confirmed by the Sejm. 
286

 Lustration Law of 1998, Art 17; Law on Institute for National Remembrance, Dec 18, 1998, Ch 2. 
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 Two examples from high profile lustration cases in the policy’s first few years 

demonstrated the political utility of lustration accusations, but also the basic compatibility 

of the lustration process with constitutional and legal norms. Given a clear institutional 

and legal framework for lustration, conflicts about the past were increasingly played out 

with potentially significant political effects, but without violating fundamental rights. 

First, in 1999 strongly anti-communist factions of the governing AWS made lustration 

accusations against government and opposition MPs. When lustration began AWS 

leaders had signed a pledge that any of the party’s MPs would resign from party positions 

for the duration of their lustration trials, potentially magnifying the impact of any RIP 

indictments. While the accused PM Buzek’s lustration statement was ultimately not 

prosecuted by the RIP, in September 1999 Janusz Tomaszewski, the Deputy PM and 

Interior Minister, was forced to resign as Minister when his case was referred to court 

("Former Polish Deputy Minister," 2000).
287

 He was cleared of lying 13 months later and 

on appeal the case was dismissed for lack of evidence. Tomeszewski was blocked from 

reentering AWS politics not by the lustration law, but by AWS policy ("Former Polish 

Deputy Premier not to Return to Cabinet," 2001; "Former Polish Deputy Premier 

Returns," 2001; "Poland's Former Deputy Premier," 2001). 

 The two highest profile lustration cases were both presidential candidates in 2000, 

Lech Wałęsa (President from 1990-1995) and Aleksander Kwaśniewski (the 

incumbent).
288

 Wałęsa’s case went to trial to determine whether he was an agent code 

named “Bolek” who had reported to the SB from 1970-1972.  Despite witnesses against 
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 He kept his position as MP.  
288

 A third candidate, Andrzej Olechowski, submitted a positive declaration , was exposed in Monitor 

Polski, and went on to take second place with 17% of the vote ("Poland's Presidential Hopeful," 2000).  
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Wałęsa including former Interior Minister Macierewicz, Warsaw’s Lustration Court ruled 

that incriminating documents had probably been forged by the SB in 1980 ("Lustration 

Court Rules," 2000; "Prosecutors Appointed," 2000; "Was Walesa a Secret Agent?," 

2000). Kwaśniewski faced documents indicating he had collaborated while a journalist in 

the 1980s. He had already submitted his lustration declaration in 1997, but RIP reviews 

only started in 1999, and his had been delayed for 15 months before the UOP provided 

the relevant documents. (A Sejm investigative committee
289

 found that the UOP had bent 

but not broken the law by delaying delivery of the files.) His case resulted in acquittal 

two months before the election ("Polish President Cleared," 2000; "Polish Secret 

Service," 2000). On one hand these two cases demonstrated important weaknesses in the 

evidentiary basis for lustration decisions, since Wałęsa’s documents were found to be 

fake, and in the institutional relationships necessary for investigations, since 

Kwaśniewski’s files were held back by the UOP. On the other hand the cases were 

resolved within the confines of the lustration process without illegitimately disqualifying 

any presidential candidates (Grabowski, 2000).  

 The growing stability and capacity of the three main lustration institutions after 

1998 contributed to gradually increasing exposures and exclusions. The limited resources 

of these institutions (in their management of and access to SB files) is also consistent 

with the limited and contested verifications of lustration statements. Placing final 

resolution of lustration cases in the hands of conventional courts meant even high profile 

and politically sensitive cases could be resolved.  

7.2.6 Centralized Lustration 
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 Sejm, Komisja do Spraw Służb Specjalnych.  
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 As with Poland’s 1992 attempt, lustration after 1998 was entirely centralized. 

Although lustration tasks were dispersed among archival, investigative, and judicial 

institutions, they were all close to the centers of political power in Warsaw. The IPN 

(gradually) came to manage all SB files, the RIP made decisions concerning 

investigations and trials, and lustration “trials” and appeals took place in conventional 

courts in Warsaw. This meant policy at each step of screening was standardized, with 

opportunities for variation and local discretion eliminated. It would have been difficult to 

decentralize screening of the Sejm, Senat, or Presidential staff, but other officials such as 

legal professionals and media executives could have been screened within their own 

sectors or local offices, as often happened in Germany.  

7.3 Impacts: Exclusion, Education, Symbolism 

 By 2003 approximately 27,000 people had made lustration declarations, although 

only about 16,000 of these had been verified by completion of the lustration process. Of 

these 210 were sanctioned in some way, with 178 publicly exposed and 32 banned for ten 

years. Although there were more exclusions than in 1992, inclusion was the most 

common outcome, so a key question was not only how those 210 Polish officials came to 

be exposed and/or banned, but also how patterns in the implementation of lustration 

shaped membership, educational and symbolic outcomes.  

 The intensity of Polish lustration after 1998 – mandatory, covering only several 

parts of the public sector, and gradually approaching completion – created a potential for 

exposures and exclusions. The option of exposure with or without exclusion allowed for a 

less punitive level of sanction, and the review of 27,000 employees allowed potentially 

greater exclusions than in 1992, but the unique criteria used for lustration affected the 
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rates and distribution of exclusions. Lustration bans resulted only from untruthful 

lustration statements, which entirely removed the substance of SB collaboration from 

consideration. Lustration subjects thus had control over their own fates, but only to the 

extent that SB files were correct. The dispersion and questionable accuracy of SB files, 

even ten years into the transition, led to some aborted lustration trials and made it 

difficult to prove lustration lies. The files were in this state because new archival 

procedures and institutions were not created until the late 1990s and only began working 

in 2000.  

 In Poland lustration’s educational outcomes were not determined by its intensity, 

except that lustration included very limited exposure as an official sanction. Lustration 

required the collection of extensive information about each lustration subject, but only 

required the publication of a small portion of that information – merely the fact of 

collaboration or employment by each exposed person. Far more detailed information 

about the past was revealed indirectly by debates and analysis in the media, processes 

inherent to democracy but not to lustration, than by listings in Monitor Polski. Lustration 

was oriented toward transparency and disclosure, but only in very rigid and limited sense.  

 Unlike in 1992, lustration after 1998 provided a number of general lessons about 

democratic and rule of law principles that came from the design of the policy, its 

protracted timing, and the capacity of its evaluation bodies. The multiple legislative 

amendments and reviews by the Constitutional Tribunal after 1999 meant that the policy 

was further delayed, but also that effective judicial oversight became possible. 

Constitutional Tribunal reviews imposed a working definition of collaboration on the 

Sejm and ensured that the categorizations would not be arbitrary. Making use of 
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conventional courts (instead of informal or administrative bodies) for evaluations of 

truthfulness also demonstrated the principles of due process, a presumption of innocence, 

and right of appeal, at the same time they rejected more than a quarter of lustration 

convictions.  

 There were several important symbolic outcomes of lustration after 1998. It 

established a presumption of continuity unless former SB collaborators in certain 

sensitive positions chose to lie about these connections. This was related to intensity via 

the limited scope of Polish lustration, which did not involve the largest sectors of public 

employees impacted in Germany: teachers and police. But the presumption of continuity 

also depended on the criteria used for exclusions which enabled any collaborator or SB 

agent to choose disclosure over exclusion. Polish lustration was a test in the present day, 

while German screening was an interpretation and evaluation of past behavior. Lech 

Wałęsa commented after his and Kwaśniewski’s lustration trials in 2000,  

The most painful thing for me is that I was equated with President Aleksander 

Kwaśniewski. This constitutes an extreme lack of understanding of the history of 

the past 20 years. Aleksander Kwaśniewski was not a secret collaborator because 

he was an open collaborator. I was not a secret collaborator because I was an open 

enemy (Rohozinska, 2000). 

  

In a lustration policy focused on transparency and present truthfulness, the two are indeed 

the same. 

The intensity of lustration demonstrated the political will to channel the issue of 

SB connections through official institutions, even if not retributively. (Advocates of more 

severe lustration and decommunization have remained present, however, suggesting that 

the policy had not reached its final form.) It was judicial intervention, legislative 
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amendment and innovation, long duration, and gradual institution building that 

established the capacity of the Polish state to do so.  
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Chapter 8: Comparisons and Conclusions 

8.1 Overview 

 This chapter will first compare the evidence analyzed in the preceding case 

chapters (Sections 8.2-8.7). Comparisons of TJ prosecution and screening will be 

addressed separately and in together. Each main variable will be addressed in order to 

illustrate the main patterns across cases and summarize comparative conclusions 

regarding their relationship to membership, educational, and symbolic effects. Intensity, 

criteria used for evaluation, and institutional capacity receive the most discussion, which 

reflects the case chapters and their importance in the argument. 

 Second, the chapter will make comparative observations and conclusions about 

membership, educational, and symbolic effects of TJ (Section 8.8). Rather than repeating 

the case material or the previous comparisons, this section focuses on the assessment of 

intensity vs. procedural variables as determinants of TJ effects. Consistent with the 

comparison of German and Polish cases, this section argues high that intensity is 

necessary but not sufficient for extensive exclusions. While intensity establishes the 

potential magnitude of exclusions, the actual magnitude and distribution of exclusions is 

determined by criteria for evaluation and institutional capacity, sometimes modified by 

timing, contestation, and decentralization. Intensity is not a determinant of educational 

effects, but can influence symbolic effects in combination with other variables. Instead, 

educational and symbolic effects are shaped largely by variations in criteria and the 

capacity of implementing institutions. 

 Third, this chapter will discuss the relationship of TJ policies to the three 

dimensions of democratic consolidation discussed in Chapter 1 (Section 8.9). The finding 
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is that a wide range of TJ policies is compatible with these dimensions of consolidation – 

in fact all of the TJ policies the case chapters were compatible, in that none of them 

seriously challenged or undermined those dimensions. Several examples from Germany 

and Poland do, however, suggest policy characteristics that are likely to be threatening to 

consolidation, even though they did not do so here.  

 Finally, the chapter discusses implications of this dissertation for policymakers, 

advocates, and other analysts of TJ (Sections 8.10-8.11). Even though it compares a small 

number of cases it identifies some processes and connections between TJ policies and 

effects that may be more general. The chapter concludes with suggestions for further 

research to supplement and test what has been presented here. 

8.2 Initial Consensus/Contestation 

 Transitional justice policies began in initial conditions of consensus or 

contestation regarding basic questions: who will be judged, on what basis, by what 

means, and with what sanctions? Initial consensus on any of these issues, if manifested in 

laws, treaties, or constitutions as in Germany, provided a foundation on which to develop 

answers to some of them. However, the implementation of TJ nearly always complicated 

these issues and raised new questions, especially regarding criteria for evaluation, 

meaning that foundational documents like the German Unification Treaty and Stasi Files 

Law were not the final word. Initial contestation, as in Poland, meant more of the 

decisions necessary for policy implementation fell to the implementing institutions as the 

policies were being carried out, without clear guidelines and remaining subject to 

political intervention.  
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 For TJ prosecution the legacy of the transitional period before German unification 

was determination to investigate and prosecute SED officials, and this was manifested in 

Unification Treaty provisions requiring a basis for conviction in GDR law. In Poland the 

legacy of this transitional period was the collapse of a provisional “thick line” agreement 

as soon as open parliamentary elections were held. Initial consensus in Germany 

established the broad framework of TJ prosecution, within which there was still room for 

interpretation and substantive disagreement, as the first court verdicts showed. Initial 

contestation in Poland established that the framework of any TJ prosecution was wide 

open, would be determined through political competition and coalition building (instead 

of a transitional pact or treaty), and that most political parties had conflicting interests 

regarding trials. Contestation in Poland left courts with fewer guidelines and more 

discretion (especially in the Sejm) than in Germany.  

 In Germany all screening began with a political consensus that parliamentary and 

public sector checks were necessary, a consensus manifested in the Volkskammer law on 

Stasi Files, the Unification Treaty, and the 1991 Stasi Files Law. The consensus eroded 

over time but shaped the course of screening by providing the initial impetus for specific 

screening provisions, offering the legal framework of screening (particularly the BStU 

and the criteria of suitability), and distancing disputes over the details of screening from 

partisan political competition. In contrast, Poland in 1991-2 experienced deep 

contestation over screening and other TJ issues, and this contestation influenced both the 

failure of its first lustration attempt and its impact on Poland’s transition. Polish screening 

followed the changing shape of political contestation – it was absent for five years 

because parties supporting it were in a minority, and after 1998 it was implemented in a 
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moderate form because of the AWS’s moderate coalition partner and the SLD President. 

It was only then, with a new legal and political foundation for screening in the Lustration 

Law and IPN Statute, that Poland began to address specific implementation questions 

such as refining the criteria for judgment and building institutional capacity. 

8.3 Timing 

 The two main variations in the timing of TJ were between early and late initiation, 

and protracted and brief duration. Both countries initiated TJ early, starting prosecutions 

and screening within a year of their transitions. The few examples we have from 

Germany and Poland that posed any danger for consolidation by rights violations or 

political instability were screening that was both early and brief. Poland’s first lustration 

attempt contributed to political instability and was ruled unconstitutional, in part, because 

it was not protracted enough to allow gradual revision, construction of criteria, or 

capacity building. Saxony’s unusually retributive screening of teachers was also early and 

rushed, but was subject to judicial oversight and revision since it was part of a protracted 

screening process. These cases did not prove (temporarily) incompatible with some 

dimensions of consolidation simply because they were brief, but this short duration 

prevented trial and error, oversight and revision, and gradual capacity building that could 

otherwise happen. 

 Poland’s lustration law after 1998 was the only instance of a late TJ policy. It still 

proved contentious but was more compatible with constitutional and legal norms than the 

1992 attempt. It was not the lateness that caused this, however, but its protracted 

implementation that allowed the IPN and RIP to begin functioning and the Lustration 

Court to eventually be housed in Warsaw’s Court of Appeals. As a rule TJ prosecution 
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and screening were of long duration, and this is what allowed implementing institutions 

to resolve disputed interpretations of regulations, develop standardized criteria, and 

receive revisions and feedback from courts. Protracted TJ was not always equally 

successful – without a clear legal foundation and effective oversight it might cycle or 

produce conflicting decisions without resolution, as happened with Polish criminal 

prosecution. Timing interacted with other factors to influence compatibility with 

dimensions of democratic consolidation and TJ effects. Protracted TJ did not have a 

causal impact on its own, as the contrast between German and Polish criminal trials 

shows, but brief TJ reduced opportunities for the kinds of adjustments and corrections 

that kept German screening and Poland’s lustration process in compliance with 

constitutional norms. 

8.4 Intensity 

 There was a stark contrast between higher intensity TJ in Germany and lower 

intensity in Poland. The clearest contrast was in criminal prosecution, since German 

courts investigated, indicted, and tried many thousands more people than did Polish 

courts. German TJ screening also had far greater intensity than Poland’s first failed 

attempt, but was more comparable with Poland’s later screening under the lustration 

laws. Two main conclusions come from these cases: First, both high and low intensity TJ 

policies proved compatible with democratic constitutions, institution building, and 

political competition. Neither high nor low intensity was necessary for democratic rules, 

institutions, and procedures to develop, and the legal and political complications in each 

case were not caused by the policies’ intensity alone. Second, variations in intensity 

correlated with membership, educational, and symbolic effects only in part. High 
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intensity was necessary but not sufficient for extensive exclusions. Intensity established a 

potential for membership effects, but determined neither the actual magnitude nor 

distribution of these effects. Moreover, intensity was not clearly related to educational 

effects and was only one of several factors that could influence symbolic effects.  

 When we consider TJ prosecution, significant differences in breadth and degree of 

completion between Germany and Poland affected potential exclusions. Germany 

undertook 75,000 investigations and completed more than 1700 criminal trials, while 

Poland prosecuted six trials, some of which remained unresolved. We know that German 

courts imposed 580 prison sentences and incarcerated 46 people, more than the 12 people 

imprisoned in Poland, but not proportionally more. Intensity can explain the potential for 

punishment, but not how and why that potential was filtered and reduced at each step of 

prosecution.  

 Beyond the magnitude of incarcerations (which were surprisingly similar in 

Germany and Poland), Chapters 2 and 3 showed that the distribution of criminal 

punishments varied systematically between Germany and Poland, skewed toward leaders 

in the former case and lower level officials in the latter. Different intensity could only 

account for this if the breadth of prosecution in each country varied accordingly, but both 

countries included direct perpetrators of crimes as well as leaders who were more 

removed from violent crimes. Germany’s higher intensity meant that more leaders and 

more rank-and-file were prosecuted, but Poland’s resolution and punishment only of 

lower-level cases, not leadership trials, was due to courts’ capacity and criteria rather 

than lower intensity. 
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 Variation in intensity was not closely related to educational effects of TJ 

prosecution in the two countries. If all prosecution produced information about the past in 

the same way then Germany’s higher intensity prosecution should have produced 

correspondingly more. Instead, the process of prosecution and content of verdicts 

determined the amount and kind of new information. German courts did produce more 

information, but largely because their lengthy verdicts included detailed historical 

narratives and analysis of GDR decision making structures in order to systematically 

judge the responsibility of politburo members and border guards for the same border 

killings. Poland’s fewer prosecutions generated extensive information about the past 

(particularly the Martial Law period) that dealt with former leaders and rank-and-file. 

One single example -- the Sejm’s five year long process of over 100 committee hearings 

– publicly focused on former leaders and functioned as a kind of historical investigation, 

albeit one that produced politically embedded narratives. In contrast, conventional trials 

of Jaruzelski for shootings in 1970 or Kiszczak for the Wujek mine incident did not 

produce authoritative interpretations of the past, or lasting verdicts at all. It was in the 

nature of dramatic TJ prosecution that a few trials could generate extensive information, 

but whether this information constituted an official history and the content of this history 

was determined by the trials’ processes, not their intensity. 

 Intensity of prosecution contributed to shaping symbolic effects of TJ. Poland’s 

low intensity prosecution reinforced significant continuity with the communist period and 

demonstrated divided political will, in part because of its low intensity. German 

prosecution, in contrast, seemed to establish strong discontinuity with the GDR and state 

capacity for addressing past injustices, by subjecting many officials at all levels to legal 
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judgment. The relatively small number and leniency of prison sentences, despite high 

intensity, suggested more limited discontinuity. 

 The cases of TJ screening in Germany and Poland also show that variations in 

intensity had only a permissive or limiting influence on membership effects. Screening 

intensity influenced educational effects even less than it did with prosecutions, and it 

influenced symbolic effects only by establishing discontinuity with the previous regime 

and demonstrating state capacity.  

 In aggregate the contrast of high intensity screening in Germany (both 

parliamentary and public sector) with lower intensity in Poland helps explain some 

differences in membership effects. As with criminal trials the 1.5 million people screened 

in Germany and 16,000 in Poland established different upper limits for the magnitude of 

exposures and dismissals. Why 42,000 (3%) were dismissed in Germany and 32 in 

Poland (178 exposed), however, could not be explained with different breadth, depth, or 

degree of completion. (The exception is that exposures are only possible where the 

moderate sanction of exposure is an option.) Comparisons within and between the two 

countries support this conclusion.  

 The intensity of German MP screening generally correlated with exclusions since 

mandatory screening and more severe possible sanctions led to more MPs being exposed 

and leaving office. Intensity also affected patterns of exclusions over time, since a large 

majority of exposures happened when MP screening was de facto mandatory, before it 

became voluntary in some Länder. But among three Länder with equally high intensity 

Saxony exposed and excluded more than the others (see Table 4.1). German public sector 

screening showed an even more uncertain role for intensity, since it was mandatory and 
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universal in all Länder until 1995, yet dismissal rates varied across Länder and job 

sectors. Early and loosely regulated screening could produce both very low dismissal 

rates (1% of police in Brandenburg) and very high ones (nearly 40% of teachers in 

Saxony). Neither these nor longer-lasting variations in exclusion rates between police and 

teachers can be explained by intensity, which was uniform with very few exceptions.
290

  

 Comparison with Poland’s screening policies reinforces the limited influence of 

intensity on exclusions. Its first lustration attempt in 1992 was narrowly targeted at 

relatively few high officials, limited to internal exposure, and prematurely halted. This 

low intensity certainly limited the policy’s potential membership effects, but the 

distribution and credibility of actual exposures reflected its lack of criteria and 

institutional capacity as well. In contrast, Poland’s lustration policy after 1998 had 

moderate intensity, affecting many but not all public sector employees, and greater 

intensity enabled greater membership effects. Comparison with German screening, 

however, shows that intensity alone can explain neither the magnitude nor distribution of 

Polish exclusions. Its potential membership effects (for those screened) were greater than 

in Germany since employees could be banned for ten years. Its actual membership effects 

were fewer exposures and exclusions than the Macierewicz list, German MP screening, 

or German public sector screening. It is likely that the lateness of Polish lustration 

affected exclusions, but uncertain based on this research exactly how. Chapters 5 and 7 

show, however, that different screening criteria affected both the magnitude and 

distribution of exposures and dismissals. German and Polish screening were similar in 

                                                 
290

 Rates of finding IM/HM status varied across job categories, with former GDR soldiers and police 

having some of the highest rates, which could affect the numbers of dismissals in different job categories. 

The indicator being compared here, however, is dismissal rates of exposed employees, not all employees. 
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that they evaluated the secret police connections of many thousands of employees, but in 

Germany dismissal resulted from unacceptable past collaboration, while in Poland 

dismissal and employment bans only resulted from present day untruthfulness, affecting a 

different population of employees.  

 Intensity of TJ screening was a limiting factor for membership effects but had 

little relationship to educational effects. High intensity German public sector screening 

produced almost no information while lower intensity screening in Germany and Poland 

sometimes did. Some evidence in the screening cases suggested an inverse relationship of 

intensity and production of new information, since exposure might be a substitute for 

greater depth of sanctions, and this pattern fit MP screening fairly well. Instead, across all 

cases, screening that allowed exposure tended to produce more information than 

screening focused on dismissals. All German MP screening, for instance, included the 

possibility of exposure, but few Länder publicized as much information as the Bundestag, 

at least in part because their criteria for evaluation did not require as much consideration 

of the circumstances of collaboration. German public sector screening produced almost 

no new public information about the past because processes were often non-transparent, 

and substantive data about the GDR was rarely collected as part of the screening process, 

and dismissed employees were not exposed. The raw material for public information was 

available (in the form of BStU reports), but screening bodies only utilized it for 

individual evaluations. Any specific lessons for employees were similarly very limited, 

since evaluations were closed, individual, and pertained only to a person’s current job.  

 Poland’s incomplete lustration attempt in 1992 produced less and less reliable 

information than under the lustration laws after 1998, in part because the earlier policy 
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was not completed.  German MP screening was similar in intensity to Poland’s lustration 

laws, but produced information about the previous regime and the exposed MPs only in 

the parliaments whose policies required this information. After 1998 Polish lustration 

revealed only very sparse information about collaborators – their names, birthdates, 

places of residence, and the fact of their collaboration, or having lied about this 

collaboration. This information was less extensive than in the Bundestag not because 

Poland’s screening was lower intensity, but because the Bundestag required detailed 

reports to justify exposure to the MP’s colleagues. Polish lustration produced more 

information than German public sector screening, similarly, because of the policy’s 

substantive goal of transparency, not its intensity. 

 Symbolically, intensity could demonstrate political will to address the issue of 

official collaboration and the state capacity to carry out its chosen policies – this was the 

case with German screening up to 1995. The Land parliaments screened all of their 

members (and the Bundestag screened many), and the FRG and Land ministries screened 

all former GDR employees. Although there were cases that took years to resolve (such as 

Stolpe in Brandenburg and Fink in Berlin), German screening policies were all eventually 

completed. In contrast, the incompleteness of Poland’s 1992 lustration attempt 

demonstrated divided political will and weak state capacity to carry out investigations of 

its own officials. 

 Intensity was less important for demonstrating continuity or discontinuity with the 

previous regime. The intensity of German public sector screening was nearly identical 

across Länder and job categories, yet standards for continued employment varied 

according to criteria. The acceptance of about 97% of all former GDR employees in the 
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FRG and Länder was a demonstration of conditional personnel continuity and inclusion, 

more than discontinuity. Poland’s lustration also found nearly all officials to be eligible 

for employment in the democratic government, setting the minimal requirement for 

acceptance at present day disclosure of past collaboration. Despite very different 

intensities of screening, neither country established strong personnel discontinuity, even 

though they both eventually established that continued employment was subject to 

official investigation and evaluation. This contingent continuity was not caused by the 

intensity of screening, but by the criteria for judgment.  

8.5 Criteria 

 Variations in the criteria used to evaluate former communist officials in criminal 

trials and screening in Germany and Poland played a consistently significant role in 

shaping TJ effects. They influenced the magnitude and distribution of exclusions, the 

degree to which evaluations required revision to remain within the bounds of democratic 

legal norms, and what sort of information was produced and publicized through TJ 

implementation. Variations in clarity, transparency, standardization, and flexibility in 

accounting for circumstances were particularly important. Unclear or ad hoc criteria 

could lead to arbitrary exclusions and inhibit the production of new information and 

lessons. Clear and standardized criteria limited exclusions overall (especially arbitrary 

exclusions that might be appealed and reversed later), facilitated the production of new 

information, and demonstrated state capacity, political will, and contingent discontinuity 

with the previous regime. Criteria that rigidly accounted for past circumstances led to 

more exclusions and less information overall, but were also more subject to revision and 

judicial intervention due to incompatibility with legal protections. More flexible criteria 
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led to fewer exclusions (and greater inclusion), more public information about the past, 

and greater continuity with the previous regime.  

German judicial criteria limited convictions and prison sentences but made them 

more likely than in Poland, skewed the distribution of punishments toward elites, and 

required the production of extensive information about the GDR. Reduction and shifting 

of punishments toward leaders were strongly linked with courts’ interpretations of the 

conditions of the GDR. The magnitude of Polish convictions and punishments was 

limited by its low intensity of prosecutions, of course, but the distribution of punishments 

toward lower level officials and the production of extensive information about the past 

happened because criteria were flexible in interpreting context and unstandardized. 

Courts (and the Sejm Committee) had to either rely on direct evidence of crimes or 

construct an interpretation of the relevant conditions for each new case. 

 The evolution of German courts’ criteria showed that despite an established 

jurisprudence and Unification Treaty guidelines there was still room for some varying 

interpretations, but courts eventually specified how former leaders were to be 

distinguished from other officials and held accountable for their roles as indirect 

perpetrators in border shootings. This began with conflicting judgments and the Federal 

Supreme Court only provided a common framework several years later. Considering both 

leaders and lower officials within the larger context of the GDR hierarchy allowed courts 

to convict both groups but utilize short and suspended sentences to punish guards less 

severely.  

The unclear and very flexible criteria utilized in Polish prosecutions inhibited 

conviction and punishment (especially of high level officials) but also tended to generate 
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extensive contextual information about the actions in question. Failed to answer questions 

about the legal basis for punishment, distinguishing leaders and lower level officials, and 

the context of communist Poland except by default, in part because they lacked the 

foundation German courts had in the Unification Treaty and FRG Basic Law. Polish 

defendants were judged based on communist-era law and in the absence of alternatives, 

leaders and low level officials were judged without systematic gradations in guilt and 

punishment. Without a standardized interpretation of the power hierarchy, the 

consideration of context limited punishment for leaders, but not for direct perpetrators 

such as police and guards. Political prosecution in the Committee on Constitutional 

Responsibility illustrated ongoing uncertainty about how to judge leaders, political 

decisions, and political circumstances. The Committee spend considerable time 

addressing broad international context as well as narrow technical questions but was 

unable to decide how to judge Jaruzelski and other leaders because its views reflected 

political divisions in the Sejm. In the absence of clear and direct violations of the law, 

such as torture or unauthorized shootings, political prosecution of leaders also proved 

impossible.  

Turning to the category of TJ screening, similar variations in criteria shaped TJ 

effects – whether they were standardized or ad hoc and their flexibility or rigidity in 

accounting for past circumstances. As with prosecutions standardized BStU reports on 

IM/HM status provided a common baseline, with screening bodies only exercising 

discretion at the second stage of evaluating employment suitability. Although first post-

GDR parliaments all screened with high de facto intensity, the parliaments that used rigid 

criteria exposed and recommended resignations more often than the others (see Table 
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4.1). These Länder with rigid criteria also maintained higher intensity over time, but 

criteria played a role in the first and most intense rounds of parliamentary screening.  

German public sector screening varied much more than MP screening across 

Länder, job categories, and over time. The first stage of BStU categorization allowed for 

no local variations, but at the second stage of evaluating employment suitability many 

more screening bodies had some discretionary authority. The criteria used for evaluation 

were somewhat related to patterns of exclusions across Länder, but even more closely 

related to these patterns across job sectors and over time. On average the three Länder 

with higher dismissal rates of Stasi-linked employees all attempted to use rigid criteria 

that presumed unsuitability of Stasi linked employees (see Table 5.1). Within the two 

largest screened job categories, the relationship of criteria to exclusions was stronger. 

Stasi-linked police were dismissed at lower rates because flexible criteria encouraged the 

consideration of extenuating circumstances by Interior Ministries, and higher dismissal 

rates for teachers, especially in very early screening, were caused by the murky, ad hoc 

standards used by local screening bodies who often presumed unsuitability even when 

they had the raw material available for more nuanced individual evaluations. Dismissal 

rates decreased in the mid-1990s because of lower intensity in a few Länder, but also due 

to the judicial imposition of proportionality on all screening. 

Evidence from the two Polish screening examples provides further support for the 

influence of criteria on membership effects. The problems with Poland’s 1992 lustration 

were manifold, but because he lacked any way to evaluate SB links, Macierewicz 

avoided evaluation altogether – simply reporting names from SB indexes. The lack of 

criteria was not the only factor undermining the credibility of its exposures, but the 
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contrast with Germany shows that clear, standardized criteria for evaluation (as seen in 

the BStU reports) may help raise the credibility of the  screening process. Wałęsa and 

others who had been exposed certainly attacked the reliability of the SB files,
291

 but their 

main criticisms aimed at the objectivity and competence of the process. 

Polish lustration criteria after 1998 also influenced the magnitude and distribution 

of exposures and dismissals. First, concrete criteria for exposure (SB collaboration) and 

banning (false lustration declarations) meant screening bodies did not have to construct 

them ad hoc. Second, the criteria for lustration provided opportunities for officials to 

reduce their own sanctions. Public officials everywhere – Germany and Poland, 

parliaments and public sectors – could avoid screening by resigning or avoiding positions 

affected by lustration, but in Poland they could also keep these jobs by submitting 

truthful lustration declarations. Under an “unsuitability” criteria such as Germany’s many 

of those who submitted positive lustration declarations would presumably have been 

dismissed. Finally, Polish lustration targeted a unique population of officials for 

exclusion by disregarding the significance of past SB connections. For exposure only SB 

collaboration mattered, and for banning only honest present day disclosure mattered. The 

core of German screening was the proposition that some past Stasi links disqualified 

people from government employment, and the contrasting core of Polish lustration was 

that only concealing such links was disqualifying. 
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 Wałęsa said, “The material in the files has largely been fabricated. It is already beginning to take on a 

life of its own. It is getting out of control. The fabricated materials create a fabricated reality. It can be 

assumed that part of the material was fabricated by the special services of other countries. The procedure 

that has been employed is an extra-legal one, it opens the door to political blackmail. It completely 

destabilises the structures of the state and political parties. I will not even comment on the ethical issues 

related to the whole operation” ("Newspaper Commentaries," 1992).  
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Turning to educational effects, flexible criteria for German MP screening tended 

to generate more comprehensive historical narratives, but this was not the case with 

public sector screening. Flexibility in accounting for conditions and circumstances 

required that a narrative be constructed for each exposed MP. This allowed (but did not 

require) more information about the past regime to be revealed but also made evaluations 

more labor intensive. Rigid criteria, aiming to rely solely on BStU categorizations as in 

Saxony and Mecklenburg-Western Pomerania, did not necessarily add new information 

to each MPs story and were less likely to result in the release of information beyond 

names of those exposed.  

In German public sector screening, flexible criteria could involve the collection of 

evidence from a variety of sources but this evidence was used only to judge suitability for 

continued employment, and never for public information. Teachers and police being 

screened early on could have learned substantive lessons about what sort of behavior was 

expected under the new regime, but the outcomes for teachers in Saxony and Saxony-

Anhalt varied according to their district, while police saw that pragmatic personnel and 

security needs could outweigh negative implications of Stasi connections. As with MP 

screening, a general lesson about individual rights and redress was reinforced by case-by-

case evaluations and opportunities for judicial appeal that were pursued by many. 

In educational effects the criteria for Polish lustration shared some features with 

German screening, since investigating the veracity of lustration declarations required the 

accumulation and analysis of extensive information about the past. Individual disclosures 

of SB links included some details of relevant activity, and RIP indictments and judicial 

investigations brought more evidence to bear from SB files. But as in German 
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parliaments that used rigid criteria, very sparse information became public – only names 

of collaborators/agents were published in Monitor Polski in Poland, and only 

recommendations to resign in the more rigid German parliaments, except when there 

were leaks or media discussions of high profile cases.  

Symbolically, in the different presumptions made about inclusion or exclusion of 

officials with Stasi or SB connections, screening criteria affected the degree of 

discontinuity or continuity with the GDR and communist Poland. In German MP 

screening this variation was at the margins, however, on top of a common break with the 

past demonstrated by the early de facto intensity of screening. As demonstration of 

political will and state capacity to confront the past, variations in criteria influenced this 

symbolic impact only in combination with high intensity, long duration, and strong 

institutional capacity.  

In German public sector screening the use of rigid and standardized criteria 

reinforced a symbolic break with the past in some Länder, but this discontinuity was also 

weakened when the Länder failed to maintain such rigid criteria for very long or in all job 

categories. Those aspiring to rigid criteria (Berlin, Saxony, Mecklenburg-Western 

Pomerania, and Thuringia) intended this to be part of an overall purge of Stasi-linked 

employees that was never achieved. This symbolic gesture was undercut in part when no 

screening body excluded all such employees, and rigid criteria were later modified or 

abandoned (especially in Berlin and Mecklenburg-Western Pomerania). Even the criteria 

that most flexibly accounted for past circumstances were still utilized for universal and 

mandatory screening of all eligible employees – criteria set the relatively inclusive terms 

of personnel continuity but did not entirely undermine the break with the GDR past. 
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The criteria used in Polish lustration indicated official acceptance of former 

collaborators, much more so than the conditional acceptance of German screening or the 

implied exclusion of Poland’s 1992 lustration attempt.
292

 While the stigma of exposure 

was significant for some officials (more so for post-Solidarity than post-communist 

ones), lustration itself avoided normative judgment of SB links. While lustration after 

1998 continued to demonstrate divided political will for screening, although certainly not 

nearly as much fragmentation and polarization on the issue as in 1992, its long duration 

demonstrated newly developed state capacity to carry out TJ. This effect stemmed more 

from moderate intensity and institutional capacity than from its criteria, but lustration’s 

focus on transparency rather than SB links themselves helped disentangle the process 

from partisan political competition.  

8.6 Institutional Capacity 

 Variations in institutional capacity – permanence, autonomy, composition, and 

broad or narrow mandates – interacted with intensity and criteria to influence TJ effects. 

Permanent and professionally staffed institutions with autonomy from political actors 

were better able to carry out even broad TJ mandates without violating legal or 

constitutional constraints. German courts and many public sector screening bodies 

illustrate this, while Polish courts and early screening bodies in Poland and (in part) 

Germany demonstrate the complications of heavy burdens – carrying out broad policy 

mandates with limited resources. The gradual implementation of Polish lustration after 

1998, accompanied by institution building and narrowing of mandates, reinforces the 
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general conclusions from German public sector screening. Institutional capacity seems to 

have had independent influence only on the compliance of TJ procedures with legal and 

constitutional norms. Otherwise it influenced outcomes in combination with other factors 

such as intensity and criteria for evaluation – the increased capacity of Polish lustration 

institutions after 1998, for instance, allowed the magnitude and distribution of exclusions 

that were determined by intensity and criteria but did not cause them itself.  

 In Germany and Poland the capacity of institutions charged with implementing TJ 

prosecutions influenced the completion of trials and therefore exclusions. The strong 

capacity of German courts allowed TJ prosecutions to be monitored and resolved within 

the conventional judicial system, which in turn ensured that TJ trials were compatible 

with German constitutional norms. While German prosecutors and courts were richly 

endowed, independent, professionally staffed, and not burdened with an overly broad 

mandate, their Polish counterparts were not so fortunate, faced with broader 

responsibilities and more limited resources. Conventional prosecutors in Poland were 

limited by the lack of a body like Germany’s ZERV. (The IPN began to complete 

investigations and issue indictments only after 2000.) The structure of Polish courts 

resembled Germany’s, but neither courts of the first instance nor appeals courts 

developed criteria comparable to Germany’s or imposed standards on lower courts.  

The Sejm’s Committee for Constitutional Responsibility was the only TJ 

prosecution body that had no autonomy from political actors and was composed at least 

in part of insiders, peers of those being evaluated. Its hearings were conducted by 

politicians, and once a post-communist coalition came to power the chance of any former 

leaders being prosecuted before a Tribunal of State was reduced dramatically. At the 
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same time these hearings were high profile, controversial, and proved for some time to be 

an effective stage for publicizing information about the Martial Law period. Their 

politicized character limited membership but not necessarily educational effects. In 

Germany trial completion was enabled by the capacity of courts while conviction and 

punishment was limited largely by the criteria for judgment. In Poland both judicial and 

political prosecutions were limited by institutional capacity in combination with intensity 

and the lack of criteria. 

TJ screening institutions in Germany and Poland varied much more than courts in 

their capacity to implement screening policies, with consequences for TJ effects. Their 

capacity helped determine what outcomes were likely within the constraints set by 

intensity. No MP screening was halted among German Länder with permanent screening 

committees since this made continued screening the status quo policy, unlike Länder with 

ad hoc screening procedures that required a majority in favor in order to renew screening. 

After the earliest stages in Germany the permanent, professionally staffed, and 

independent BStU was a constant in both parliamentary and public sector screening. Its 

reports took care of a very labor intensive task – accumulating and analyzing evidence in 

the Stasi files – and allowed narrower mandates for the screening bodies that made 

substantive decisions about disqualification. 

Autonomy and oversight of parliamentary screening bodies were nearly identical 

across Länder and the FRG, but there was more variation in public sector screening. 

Autonomy and oversight had a permissive influence on screening outcomes – a high 

degree of discretionary power, or autonomy without oversight, especially when broad 

mandates included the construction of criteria, could enable arbitrary exclusion and later 
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appeals. (Arbitrary inclusion could also occur, as with some police, when screening 

bodies were pressed to shirk on individual reviews or to presume suitability for 

employment.) All German screening decisions were at least subject to post hoc review by 

labor and constitutional courts, as illustrated by the imposition of proportionality criteria 

and the appeal and reversal of some early and loosely regulated dismissals. 

 Poland’s first lustration attempt, in contrast, was characterized by multiple 

problems with capacity that interacted with criteria and intensity. The very limited 

capacity and autonomy of Macierewicz’s screening commission explains why its output 

was so far from what the policy required, and the lack of autonomy from polarized 

political interests helped ensure that lustration would end along with Olszewski’s 

government. All of the lustration resolution was carried out by a temporary commission 

with little expertise, independent authority, or time – it was the case of screening most 

clearly overburdened by its broad mandate.  

Comparison with Polish lustration after 1998 reinforces this conclusion about 

institutional burden. The dispersion of lustration tasks across three main institutions – 

two of them newly created for this purpose – explains many of the differences with 1992. 

The delayed beginning and slow progress of lustration reviews followed its gradually 

developing institutions. It was in recognition of endemic problems with evidence 

obtained from secret police files that the IPN was created and expanded after 1999.
293

 

The newly created Public Interest Commissioner (RIP) acted as an independent 

prosecutor and investigator after a slow start, the Lustration Chamber of the Warsaw 
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Appellate Court acted as an independent oversight body, and the regular Supreme Court 

finally resolved appeals. German screening progressed much more quickly since the 

BStU began operating within a year of Unification, and oversight was the responsibility 

of regular courts. The capacity of Polish lustration institutions falls in between Germany 

screening (high but variable) and the first attempt in Poland (very low). Lustration after 

1998 had neither the overburdened screening bodies nor arbitrary evaluations seen in 

some early German screening and under Macierewicz in 1992, but limited autonomy 

from political actors helped keep lustration embedded in partisan political competition. 

Placing final resolution of lustration cases in the hands of conventional courts, however, 

meant even high profile and politically sensitive cases could be resolved.  

 Institutional capacity interacted with intensity and criteria to influence educational 

impacts of TJ prosecution and screening. Where the production of information was a 

necessary part of the TJ process, as in criminal trials, the capacity of courts facilitated the 

considerable amount of information publicized through verdicts in Germany, and kept it 

from being similarly comprehensive when Polish courts were unable to reach verdicts or 

reconcile conflicting ones. Where exposure was a possible screening sanction, the 

available resources and breadth of mandate determined the substance and credibility of 

this exposure, as Poland’s two lustration policies illustrated.  

 Symbolically institutional capacity was necessary for TJ to demonstrate a strong 

break with the previous regime, but interacted with intensity and criteria to do so. 

Poland’s TJ policies, both prosecution and lustration, demonstrated acceptance of 

personnel continuity with the communist regime until the late 1990s, in part because of 

insufficient capacity, and demonstrated more contingent continuity after 1998, but now 
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because of increased capacity. German TJ polices demonstrated contingent continuity 

and a nearly universal requirement for screening and evaluation, largely because TJ 

institutions all had the capacity to carry out high intensity policies according to the 

specified criteria.  

8.7 Centralization/Decentralizaion 

 The implementation of TJ prosecution was partly decentralized according to the 

judicial structure in both Germany and Poland, a feature that allowed conflicting 

judgments and required effective oversight by appeals courts. Political prosecution in 

Poland was highly centralized, in contrast, which interacted with its lack of political 

autonomy to make its outcomes highly dependent on shifts in partisan strength. This 

variable had a direct impact on TJ effects only in cases of strong decentralization. 

The limited decentralization of the judicial structure in Germany and Poland 

allowed different patterns of outcomes depending on intensity, criteria, and especially the 

capacity of courts and prosecutors. Dispersion of German investigations and indictments 

down to the Land level in Germany led to a large number of prosecutions, but only 

because TJ prosecution was very broad, as laid out in the Unification Treaty, and the 

capacity of Land prosecutors (especially ZERV in Berlin) was high. Decentralization of 

investigations in Poland led to very few prosecutions, and usually of high-profile cases, 

due to initial contestation and lower capacity. (The IPN, a centralized body with steadily 

increasing capacity, changed this pattern after 2000.) Similarly, trials at the Land level 

led to a large number of lasting verdicts in Germany because higher courts were able to 

resolve conflicting judgments and impose standardized criteria on future trials. In Poland, 

there were few lasting verdicts not because of dispersion, but because neither courts of 
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the first instance nor appeals courts imposed effective criteria for judging leaders. 

Poland’s political prosecution in the Committee on Constitutional Responsibility was 

highly centralized and had no counterpart in Germany. Its centralization and lack of 

external oversight facilitated the intense politicization, high profile, and extensive media 

coverage of this TJ prosecution, but it was parliamentary strength that determined the 

decision not to prosecute Jaruzelski, not the centralization itself.  

 Both cases of Polish screening were highly centralized and MP screening was 

somewhat decentralized in Germany. The Bundestag and Land parliaments made use of 

reports from the central Stasi Files Agency, but evaluations of MPs took place within the 

parliaments themselves, which facilitated their different screening goals and criteria. 

Polish lustration in 1992 centralized all steps (collection, evaluation, and categorization) 

in one Interior Ministry commission. Lustration after 1998 also centralized each step in a 

single institution in Warsaw – collection and reporting (by the IPN), evaluation of 

lustration statements (by the RIP), and resolution of appeals (by the Warsaw Appeals 

Court and Supreme Court). The three examples of centralized or moderately 

decentralized screening led to such different effects and combined with such variation in 

intensity, criteria, autonomy, and personnel composition that is difficult to conclude that 

centralization itself had a common influence.  

 German public sector screening, in contrast, was decentralized so that government 

ministries, regional, or even local offices had some independent authority to evaluate 

employees. Initial reports were still nearly always provided by the centralized BStU, and 

all employees still had access to appeal in courts, but screening decisions happened in a 

multitude of locations and levels of government, according to very different rules. This 
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proliferation of screening bodies allowed some of the most arbitrary patterns of exclusion 

to take place (such as teachers in Saxony and police in Brandenburg), but such 

problematic cases were by no means the rule. Decentralization of authority facilitated 

considerable variation in effects, through its interaction with patterns of criteria and 

institutional capacity, but did not cause them. 

8.8 TJ Effects – Intensity and Process 

 The two main arguments of this dissertation are that a wide range of TJ policies is 

compatible with three dimensions of democratic consolidation, and that while intensity 

influences TJ’s potential membership, educational, and symbolic effects, its actual effects 

are shaped by process variables. This section provides evidence for this argument by 

comparing the role of intensity to process – particularly criteria for evaluation and 

institutional capacity – in German and Polish TJ.  

 A high degree of intensity was necessary but not sufficient to cause extensive 

exclusions. Intensity determined how many people could potentially be exposed, 

dismissed, or banned, but procedural factors determined who and how many actually 

were excluded. Variations in the criteria for evaluation and capacity of implementing 

institutions affected both the magnitude and distribution of exclusions. The criteria and 

institutional capacity most consistent with democratic legal norms, moreover, also tended 

to reduce the magnitude of exclusions. In fact, inclusion was the overwhelming 

membership effect of all TJ examples analyzed here, regardless of intensity. 

Intensity was not directly related to educational effects, except insofar as policies 

incorporating the possible sanction of exposure tended to produce more public 

information than those without it. Generally information and lessons about the past were 
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determined by how TJ policies were designed and carried out, especially by the kind of 

evidence required to satisfy the criteria for evaluation, the capacity of evaluating 

institutions to collect and process this evidence, and the links between TJ and political 

actors. Intensity could influence symbolic effects but it was only one of several 

determinants. A high degree of intensity could establish a break with the past and 

demonstrate political will, but was not necessary for these outcomes. Variations in 

criteria and institutional capacity had equally important influences on symbolic effects. 

Membership Effects 

 Intensity was a constraint on membership effects since people had to be tried or 

screened before they could be sanctioned. The large differences in TJ breadth discussed 

above set very different limits on the number of people who could have been exposed, 

dismissed, convicted, or incarcerated. (They also limited the number of people who could 

be evaluated and included, as opposed to being included by default.) Policy completion 

also played a limiting role in exclusions, since Poland’s first attempt at lustration was cut 

off after its first unsystematic exposures, and some Polish criminal trials remained 

incomplete as of the early 2000s, leaving defendants in those trials in uncertain situations.  

 Within the range set by intensity the criteria for evaluation and institutional 

capacity also affected the magnitude of exclusions. German MP screening had almost 

constant de facto intensity and institutional capacity in the first parliamentary cycles, but 

exposures varied according to the rigidity or flexibility of screening criteria. German 

public sector screening had higher intensity and also much higher numbers of dismissals 
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than Polish lustration after 1998.
294

 Higher dismissal rates in Germany, however, were a 

direct effect of differences in criteria, both the more restrictive definition of collaboration 

and the greater acceptance of collaboration in Poland, as long as it was exposed. 

Variations within Germany also reinforce this point, since variations in German public 

sector dismissals over time and across Länder corresponded only in part to intensity, but 

more so to rigidity of criteria used by Länder such as Saxony.  

 Criteria and institutional capacity also affected the distribution of exclusions, an 

outcome that was unrelated to intensity. Imprisonment in Germany was skewed toward 

higher officials because the judicial framework identified leaders as indirectly responsible 

for violent crimes but more culpable than lower level guards and police. Since Polish 

courts had no such a framework for dealing with leaders they focused punishments on 

those most directly and clearly implicated in violent crimes – police and guards. The 

Sejm’s Committee for Constitutional Responsibility rejected a trial for General Jaruzelski 

not because the committee pursued insufficiently broad or deep TJ, but because as a 

parliamentary committee it was connected to shifts in political power. Similarly German 

screening bodies dismissed those whose actions during the GDR made them unsuitable 

for further employment, while the Polish RIP and lustration courts banned those who 

made a present-day decision to conceal their past collaboration. Both populations were 

“collaborators,” but different subsets of these groups were punished for reasons 

independent from intensity. Finally, within Germany variations in dismissals between 

teachers and police, despite constant screening intensity, further illustrate the importance 
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of criteria and institutional capacity. German and Polish screening differed in intensity, 

but it was difference in criteria that made them substantively different policies – one 

intended to keep serious collaborators out of the public sector, the other for the purpose 

of public sector transparency. 

 Although we have few cases of arbitrary or illegal TJ it is important to know 

whether these outcomes were due to excessively high or low intensity. In fact criteria and 

institutional capacity, particularly how heavily burdened TJ institutions were, affected 

whether exclusions were likely to be arbitrary, politically motivated, or legally invalid. 

Within German public sector screening where high intensity was constant until at 1995, 

the several early cases of arbitrary dismissals happened where decentralized screening 

bodies lacked the resources or inclination to make reasoned case by case decisions, 

instead either presuming unsuitability for teachers or suitability for police in order to 

process many employees quickly. (See Table 5.1.) Poland’s 1992 lustration attempt was 

curtailed by its lack of completion, but the list of collaborators Macierewicz delivered 

was formed because of a lack of criteria and resources to evaluate SB files, not by the 

short time frame alone. Brandenburg’s investigation of Minister President Stolpe, 

although also highly politicized, had more time to work but also could rely in part on 

criteria in the Unification Treaty and evidence from the Stasi Files Agency. 

 Finally, the dominant membership effect in both countries was inclusion, with 

very small proportions of former communist officials punished, exposed, or dismissed 

from their jobs. In Poland from 1992-1998 this inclusion was by default, due to the 

absence of procedures to evaluate and exclude, and this is evidence that some intensity is 

necessary for exclusion. In Poland after 1998, and in Germany throughout, the inclusion 
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of nearly all of those investigated or screened was an outcome of the criteria of TJ 

policies, not of neglect. Intensity alone can explain neither exclusion nor inclusion rates. 

Given Germany’s same high intensity, if more Länder had evaluated employees as 

Saxony did early on the rates of exclusion would have been much higher. This did not 

happen because proportional criteria were imposed and institutions developed that were 

consistent with Germany’s constitutional norms. Polish lustration had very inclusive 

effects not because its intensity was lower (as had been the case before 1998) but because 

of the criteria imposed by courts and screening institutions that now had the resources to 

make nuanced and individualized assessments. The same criteria, evaluation processes, 

and appeals that made TJ compatible with democratic legal norms also limited the 

magnitude of exclusions. 

Educational Effects 

 With one important caveat, intensity was only weakly related to educational 

effects of TJ prosecution and screening. One aspect of intensity that influenced 

educational effects was whether the moderate sanction of exposure was possible, which 

made the publicizing of information about the previous regime more likely. Otherwise 

the criteria for evaluating former officials and the capacity of TJ institutions influenced 

educational effects much more than intensity. Where TJ institutions had to develop or 

refine the criteria for judgment, such as courts or Poland’s 1992 screening commission, 

only those with sufficient capacity could do so. Criteria that were more flexible in 

accounting for past circumstances, as used in some German MP screening, German 

courts, or Poland’s prosecution in the Sejm, tended to require more detailed evidence that 

was also the raw material for historical narratives. More rigid criteria often meant 
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evidence was collected only instrumentally in order to categorize or punish, not to justify 

the judgment.  

 German courts eventually produced a coherent official framework describing the 

GDR, in which one’s position in the hierarchy of power determined one’s degree of 

freedom in resisting or changing the system, which could mitigate but not excuse 

criminal guilt. Court verdicts comprehensively described the behavior of officials from 

politburo members down to border guards, publicizing new information about the GDR 

and offering general lessons for public officials faced with conflicting instructions. Polish 

TJ prosecutions were much narrower and often incomplete, but also accumulated and 

published considerable new information about the past. Each stage of prosecution in 

courts and the Sejm collected information about Martial Law, the 1970 riots, the 

functioning of the communist regime, or relations with the USSR. Polish prosecution 

never produced a coherent interpretive framework of the sort German courts constructed, 

leaving many politically contested questions unanswered, but this was due to institutional 

capacity (ineffective higher court rulings and a lack of political autonomy in the Sejm), 

not its lower intensity. 

 This general point about the lack of a relationship of intensity to educational 

effects is particularly clear in cases of TJ screening. German public sector screening was 

very high intensity and produced almost no new information about the past – often not 

even for the individual employees being evaluated. The lowest intensity example of 

screening, Poland’s 1992 attempt, produced only an unreliable list of possible 

collaborators that was only informally made public. Two examples of moderate-to-high 

intensity screening, German MP screening and Polish lustration after 1998, both 
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systematically produced public information in the form of exposures. The Polish 

lustration process limited this information to names and the barest summary of 

collaboration, while German Länder and the Bundestag produced widely varying 

information about MPs depending on their rigid or flexible criteria for evaluation. If there 

was any relationship between screening intensity and new information, it was that 

moderate intensity screening with the possible sanction of exposure, and implemented by 

institutions with the capacity for investigation and analysis, produced more detailed 

information about their collaboration and the previous regime. 

 Educational effects also could include general lessons about new democratic 

norms and procedures, and specific lessons to employees or officials about their positions 

and responsibilities. The high intensity of German trials suggests a general lesson about 

the expectation of accountability of public officials for participation in crimes, since 

investigations and indictments were so widespread. The proportionality criteria 

eventually applied to all German screening shaped this general lesson into a differential 

account of responsibility at various levels of power. This general lesson of accountability 

under democratic institutions certainly differed from Poland, where the intensity of 

prosecution was so low and the lesson was instead one of impunity for all but the most 

direct perpetrators of violence. Moderate intensity Polish lustration on the other hand was 

quite explicit in establishing a general standard of transparency about past SB links. All 

German and Polish cases of TJ presented the opportunity for judicial appeal, 

demonstrating the rule of law, the possibilities of judicial redress for rights violations, 

and limits on government action. Many of the most arbitrary cases of German public 
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sector screening subsequently sought and achieved reversals in court, and most of those 

in Poland categorized as “lustration liars” also appealed their cases, some successfully.  

 It is more difficult to identify specific lessons for employees about their positions 

and responsibilities. It is conceivable that, through screening, teachers might learn what 

new standards applied to their relationship to political authorities, or border guards, after 

a trial, might reassess how to balance the interests of the law and their superiors in 

enforcing the law.  The focus of TJ on past behavior under the particular conditions of 

communist regimes, and particularly the concentration on defunct secret police, might 

also have undermined the utility of such lessons for current officials. Specific lessons of 

this kind more likely came from their probationary periods and training programs instead 

of political screening.  

Symbolic Effects 

 Intensity was one of several factors that influenced symbolic effects of TJ, along 

with institutional capacity and criteria. High intensity was neither necessary nor sufficient 

to establish a break with the past or demonstrate state capacity to address TJ issues – it 

did sometimes help determine these effects, but only in combination with other factors. 

Intensity could, however, demonstrate political will to deal with past injustices.  

 German TJ prosecutions emphasized strong but complicated discontinuity with 

the GDR, the political will to prosecute whether or not it resulted in punishment, and the 

capacity of the state to process large numbers of accusations and complaints. The 

Unification Treaty laid the groundwork for wholesale transformation with some legal 

continuity, since most GDR laws would still be considered valid. By 1994 courts 

established a model where violations of GDR law were necessary for convictions, but 
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GDR law as interpreted by FRG judges. Polish courts, in contrast, found nothing culpable 

in participating in the hierarchy of power, only in committing unambiguously criminal 

acts within it. The political will to prosecute in Germany was consistent from the late 

GDR through the 1990s, in great contrast with Poland, where a few conventional trials 

cycled and lingered throughout the same period, with no special institutions or TJ 

legislation passed until 1998. Poland’s Sejm investigation was a much more direct 

indication of fragmented political will for high-level prosecution, since it debated and 

investigated for years, finally voting not to prosecute Jaruzelski.  

 Prosecution produced different symbolic effects at least in part because German 

trials were very high intensity, while Polish prosecution was very narrow and often 

incomplete. But Germany’s seemingly clear break with the GDR past was modified and 

made contingent once courts developed criteria that accepted GDR law and led to most 

convicted GDR officials being spared prison time. Other criteria, such as the natural law 

alternative proposed in 1992, could have established different terms of continuity and 

discontinuity within the same intensity of prosecution. Poland’s low intensity prosecution 

did little to break legal and personnel continuity with the communist regime, but this 

continuity also came from the courts’ inability (unlike in Germany) to build criteria for 

judging acts that were legitimate at the time. Poland’s limited completion, lack of criteria 

for judging former leaders, and weak capacity of higher courts to impose standards on 

lower courts combined to demonstrate weak capacity to resolve the question of TJ 

prosecution. 

 Screening in Germany and Poland similarly illustrated that intensity could 

influence a break with the past, but did so in combination with the criteria that determine 
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how many and what kind of people were exposed or excluded. German screening of both 

MPs and public officials demonstrated the terms under which contingent personnel 

continuity with the old regime was acceptable. Broad mandatory screening for both 

groups established a sharp break with a narrow subset of former GDR officials – Stasi 

collaborators. It was the criteria rather than intensity of screening, however, that focused 

the policies on suitability for specific jobs and Stasi connections instead of membership 

in the SED or other actions.  

At the same time screening criteria resulted in the inclusion of nearly all former 

participants in the GDR regime, and more than half of those with Stasi links, since 

German criteria and the Basic Law precluded any blanket assumption of disqualification. 

Variations in screening criteria affected the degree of continuity or discontinuity within 

this overall pattern. The broad purge of judges in Berlin suggested stark discontinuity, 

while the treatment of police sometimes indicated broad inclusion. Screening intensity 

suggested strong discontinuity but allowed in many cases for considerable continuity. 

High intensity did, even though its dominant result was inclusion, demonstrate political 

will to confront the controversial aspect of the past through evaluations.  

 While every German parliament that initiated screening was able to complete it, 

and all eligible public employees were eventually screened through the BStU and local 

screening bodies, Poland’s low intensity lustration attempt in 1992 was a demonstration 

of fragmented political will and inability to address the issue of SB collaboration among 

public officials. The continuity it allowed with the previous regime was not contingent, 

but complete since lustration was abruptly halted and not restarted for six more years. 

Lustration after 1998 demonstrated newfound political will and state capacity to 
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undertake a comprehensive screening policy. By designing a moderately intense and legal 

screening policy and creating the institutions necessary to implement it, however slowly, 

the government did not remove the issue of SB collaboration from the arena of 

instrumental party competition, but it did create a lasting venue for processing 

accusations.  

 Polish lustration after 1998 was similar to German MP screening in intensity, but 

contrasted in the degree of continuity it established with the previous regime. German 

MP screening made full acceptance contingent on the nature and circumstances of any 

past collaboration, Polish lustration made continued employment conditional on present 

day truthfulness, regardless of the substance of one’s SB links. Rather than a judgment of 

past behavior, Polish lustration was a test of current and future compliance. In both cases 

screening was mandatory and sanctions were possible, but conditions for inclusion in 

Polish lustration were less stringent. As noted in Chapter 7, in 2000 Lech Wałęsa said of 

lustration trials, “The most painful thing for me is that I was equated with President 

Aleksander Kwaśniewski” (Rohozinska, 2000). In a lustration policy focused on present 

day transparency, the two are indeed treated the same. In 1992 lustration reinforced 

continuity through its failure, but the later lustration laws reinforced continuity by design.  

8.9 Democratic Consolidation 

 As discussed in Chapter 1, analysis of the impact of TJ policies on democratic 

consolidation focuses on three proximate variables that represent arenas or dimensions of 

consolidation: political society, rule of law, and state institutions. None of the evidence 

here suggests that a particular magnitude or distribution of exclusions, amount of 

openness and publicity about the past regime, or degree of symbolic discontinuity with 
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the previous regime is necessary for successful democracy. On the contrary, these cases 

suggest that some variation in the distribution of punishments, revelation about the past, 

and symbolic distancing is consistent with democratization. The magnitude of exclusions 

varied, but was almost always very low compared to inclusions. The few instances of 

unusually high magnitude exclusion, moreover, proved incompatible with democratic 

legal norms. Germany and Poland do not offer enough evidence to conclude that 

democratic TJ must be lenient, but they do suggest that the same factors that make TJ 

compatible with democratic rule of law also limit the magnitude of exclusions. 

This section focuses on instances when the process or outcomes of TJ policies 

called into question consolidation of any of the three arenas. Political society 

encompasses freedom, inclusiveness, and habituation to the norms of democratic political 

competition – it is participation and contestation. Here the test is whether TJ precipitated 

dangerous intransigence, threats to the competitive political system, undemocratic 

political strategies, or government instability. In Germany and Poland there are several 

cases that approached these outcomes but no perfect examples. The rule of law is 

contextual rather than universal, and means compliance with the hierarchy of laws 

embodied in the constitution. It is measured by the degree to which TJ policies were ruled 

unconstitutional or illegal, and whether implementation generated rights violations or 

arbitrary decisions that were overturned on appeal or review. There are several short-term 

examples of these problems among our cases. Consolidation of state institutions refers to 

capacity to carry out primary state functions and the organization of the bureaucracy 

around rational-legal norms. Indicators here are whether TJ policies eroded the stability, 
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functioning, or capacity of the institutions involved (parliaments, courts, screening 

bodies, BStU, IPN, etc.). There are no clear examples of this in our cases.  

 A wide range of TJ policies was compatible with these three dimensions of 

consolidation in Germany and Poland. Among the policies were high and low intensity 

prosecution and screening, TJ implemented by parliaments, ministries, and local 

screening bodies, and TJ targeted at high and low level officials. German prosecutions 

were almost entirely separate from the sphere of party competition and neither caused nor 

contributed to political instability, intransigence, or undemocratic strategies. They also 

did not undermine the stability or organization of the courts involved, since all disputes 

were resolved through judicial appeals and temporary special prosecutors were well 

integrated into larger justice ministries. As discussed in Chapter 2, some former 

dissidents and prosecutors chafed at what considered the lenient outcomes of trials, and 

some of those convicted complained about victor’s justice, but their complaints were 

about the quality of German democracy, not its success. 

 Polish prosecutions differed in intensity, process, and venue, but were also 

compatible with consolidation in political, constitutional, and institutional dimensions. 

Prosecutions were never entirely separate from party competition, and in the case of the 

Sejm’s Committee on Constitutional Responsibility the course of prosecution was 

intimately linked to party strengths. Prosecution became a dimension of political 

competition in the 1990s but despite being politicized it was neither a cause of political 

instability nor a threat to the emerging democratic system. While German courts 

established themselves as the primary venue for resolving TJ questions, Polish courts did 

not because, absent external guidelines on some broad questions of accountability and 
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guilt, they were not able to construct new standardized criteria for judging leaders. 

Extraordinary institutions such as the proposed Tribunal of State and the IPN were for the 

purpose of better enforcing constitutional and legal provisions for accountability, not to 

bypass or eliminate any rights. The failure of Polish courts and the Sejm to punish former 

communist leaders may have been a negative outcome for some conceptions of justice, 

but it was not obviously detrimental to the three dimensions of consolidation.  

 Screening policies were much more diverse than trials in Germany and Poland but 

were also nearly always compatible with these three dimensions of consolidation. Two 

pairs of examples illustrate how the interaction of criteria, autonomy from political 

competition, and effective oversight and monitoring affected this compatibility. In the 

early 1990s Brandenburg’s Landtag investigation of Manfred Stolpe’s Stasi connections 

exacerbated inter- and intra-party rifts and sparked a change from majority to minority 

coalition status. It became a lasting controversy because Stolpe’s case could not be 

resolved without interpretation and clearer specification – by the parliament – of the 

criteria for unsuitability in office, and because the Alliance 90/Greens was willing to exit 

the coalition. The Landtag took until 1994 to resolve the case with a final report 

establishing newly flexible screening criteria. Losing the cabinet’s junior coalition 

partner represented instability, but was entirely consistent with conventional party 

politics, doing no damage the parliament, parties, or democratic procedures.  

 Poland’s first lustration attempt in 1992, a similarly controversial policy focused 

on elected politicians, proved incompatible with Polish constitutional norms. As 

discussed in Chapter 6 the lustration provision exacerbated party polarization and 

fragmentation in the Sejm, and while it alone did not bring down Olszewski’s governing 
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coalition it contributed to the speed and timing of its dissolution. President Wałęsa had 

earlier decried the “failure of party politics” and advocated for an “above-party 

government of experts,” which led a government minister to accuse him of plotting to 

“overthrow democracy in Poland” (Doroszewska, 1992; Engelberg, 1992). After losing 

his no confidence vote Olszewski said that “former collaborators of the communist 

political police can be a threat to the security of a free Poland… [and] it is no accident 

that at the very moment when we can make a final break with the communist links, there 

is a sudden motion for the government’s dismissal” ("Olszewski Tells Nation," 1992). 

The words were strong and reflected some general anxieties, but Poland’s party politics 

proved resilient, no technocratic coup took place, and free Poland survived. Shortly 

thereafter, however, the Constitutional Tribunal ruled that lustration’s unclear criteria and 

insufficient protections for the accused mad it unconstitutional. Both this and the 

Brandenburg example were highly politicized, but both also played out within the bounds 

of democratic rules. Polish screening contributed more to instability and fell outside 

constitutional norms in ways that, under different conditions, might have disrupted 

democratic procedures more seriously. 

 There were other cases of problematic screening in Germany, such as teachers in 

Saxony, where arbitrary exclusions and violations of due process were addressed after the 

fact in court. Similarly, after 1998 the development of Polish institutions to pursue the 

narrow mandates of investigation, evaluation, and review provided a process for 

resolving hard lustration cases. In 2000 the presidential candidates Wałęsa and 

Kwaśniewski both had “lustration trials” that did not convincingly answer the historical 

questions of their SB collaboration, but did resolve the legal question of access to the 
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presidency. Suspicion of Wałęsa’s (and others’) collaboration continued to simmer in 

Polish politics for many years, but as part of democratic politics, not in conflict with it.  

 German and Polish TJ cases were compatible with political, rule of law, and 

institutional dimensions of consolidation. Even those cases that violated legal norms or 

contributed to political instability in the short term were addressed by normal political or 

judicial procedures. Analysis of the effects of TJ suggests that although it can sometimes 

positively or negatively influence aspects of consolidation, another significant effect may 

be in shaping substantive characteristics of the emerging democratic system. Official 

interpretations of the past regime, choosing what parts of the old regime to reject by 

targeting for prosecution or screening, and the distribution of exclusion and inclusion 

among those groups are all aspects of TJ that may help to constitute the new regime.  

8.10 Implications 

 Since this dissertation is restricted to two post-communist countries, both of 

which are successful democracies, it should be understood as one part of a much larger 

project investigating the relationship of transitional justice policies and the consolidation 

of new regimes. Beyond the findings discussed above – that a wide range of TJ policies is 

compatible with at least three dimensions of consolidation, and that the effects of TJ are 

determined by the process or mode of implementation within a range set by intensity – 

this dissertation also has implications for policymakers and advocates, for other analysts, 

and for future TJ research. 

 Transitional justice may not affect the prospects for democratization as much as is 

claimed by the strongest advocates for and against it. By tracing the relationships 

between variations in implementation and TJ outcomes this dissertation offers good 
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reasons to think that TJ will contribute to shaping or constituting the democratic system. 

Variations in TJ may therefore affect the characteristics or quality of democracy more 

than its success or failure. Similarly, highly politicized TJ may not necessarily be a 

negative influence on democratic consolidation. First, TJ is likely to be politicized – 

meaning that TJ becomes a dimension of competition along which political parties or 

groups take positions – whenever there is initial contestation over how to deal with 

legacies of the previous regimes, which is to say in most cases. Second, increasing the 

autonomy of TJ from political actors is possible with the distribution of TJ tasks to 

multiple institutions, and building the capacity (permanence, professional composition, 

etc.) of these institutions. In some cases, such as screening of elected politicians, de-

politicizing is likely to be difficult.  

Regime transitions in other countries are more likely to resemble Poland than 

Germany, with lasting contestation about the previous regime, possibilities for political 

polarization and instability, instrumental use of TJ, and some incomplete or unresolved 

policies implemented by either previously authoritarian or newly created and heavily 

burdened institutions. In Iraq after 2003 criminal trials of leaders and de-Baathification 

certainly fit this description. The German and Polish cases suggest that overburdened and 

loosely monitored institutions are where dangers to democratic consolidation may arise. 

Institutions, especially early on and in conditions of contestation, that are tasked with 

collecting evidence, developing and refining criteria, and categorizing people, are likely 

to be strained by this burden. Unless they also have time and personnel resources to 

address these goals they are likely to be overburdened and forced to make difficult 

choices about fulfilling their mandates. In all German and Polish cases, whether 
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institutions were overburdened or not, the role of oversight, appeals, and review and 

revision of procedures was an important part of implementation with constitutional and 

democratic procedures. Since TJ tends to last a long time once started, a policy goal 

should be designing policies and creating institutions that can be brought into line with 

constitutional and legal norms over the long run, and that can withstand political shifts 

and changes in policy that are probably inevitable.  

 What does this mean for advocates of justice (and not merely democracy)? Does 

democratic TJ necessarily need to be highly selective, lenient, or forgiving? It may seem 

that way, since punishment and exclusion were surprisingly low even in the best-case 

scenario of Germany, where preexisting legal norms and political structures provided the 

capacity to pursue highly intense TJ. Instead, the framework and analysis here suggest 

that the practical meaning of justice is constituted during the transition and often through 

the implementation of TJ, and any abstract conception of justice is likely to be modified 

or compromised in practice. This is not so different from conventional justice in 

established democratic regimes. This framework also suggests that retributive justice is 

only one of the important outcomes of TJ, alongside educational and symbolic effects.  

Democratic TJ – that is, TJ formulated by legitimate governments and carried out 

with attention to constitutional and legal rights – is likely to be slower and less retributive 

than non-democratic TJ. The same features that keep TJ within the constraints of the 

democratic rule of law also tend to limit exclusions. Some new democracies face legacies 

of much broader and more recent violations of human rights (genocide, ethnic cleansing, 

torture, etc.) than Germany and Poland. But even in those cases it will not be trivial to 
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attribute the individual guilt necessary for criminal prosecution and punishment, 

especially where leaders are concerned.  

A final implication is based on the observations that TJ is often protracted and is 

not likely to exclude large numbers of people under democratic conditions (even if its 

intensity is very high). Perhaps this is a good reason to moderate our expectations of 

retributive TJ such as trials and screening, especially expectations of rapid and 

unambiguous retribution. Punishment can happen through democratic or undemocratic 

means, but TJ that can process hard cases while adhering to democratic norms is at least 

sustainable and compatible with democratic consolidation, whether or not it produces 

punishment.   

8.11 Further Research 

 Three suggestions for further research emerge from this project. First, even 

though there has been an explosion of TJ studies in the past decade there is a need for 

more work. The framework of this project can be extended to more cases of regime 

transitions, introducing more variation in TJ characteristics as well as in democracy. Such 

an expansion should incorporate more post-communist states, new regions such as Latin 

America, Africa, and the Middle East, and historical cases such as regime change after 

World War II. Several recent works have taken important steps in this direction (Olson et 

al., 2010), but none has differentiated within broad policy types such as trials or 

screening, or traced the links between variations in policies and outcomes. This 

expansion will also make it important to incorporate international and hybrid processes 

(primarily trials) into the analysis, along with domestic policies.  
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 Second, future research should focus on clarifying the indirectly constitutive 

relationship between TJ and democratic consolidation. Existing work, where it treats this 

relationship empirically at all, often deals with a small number of cases (as this 

dissertation does) or broad correlations between TJ policies and democracy. Both of these 

are useful but neither approach is sufficient, particularly if the conclusion of this 

dissertation is correct, that TJ shapes variables indirectly related to consolidation, and that 

these effects are caused more by the process than the intensity of TJ. To tell a more 

comprehensive story about consolidation it will be necessary to expand on membership, 

educational, and symbolic effects, as a small number of studies have begun to do (J. L. 

Gibson, 2004; Theidon). Surveys or ethnography may help clarify perceptions of the 

justice or fairness of policies, acceptance or rejection of their results, and the lasting 

significance of exclusion or inclusion. 

 Finally, future projects should aspire to situate research on TJ within broader 

literature on regime transitions and consolidation. One way to do this is investigating the 

causes – not just of TJ policies, but of variations such as the populations to be targeted or 

orientations toward retributive, distributive, restorative, or procedural conceptions of 

justice. The retributive TJ considered here should also be incorporated into the larger 

complex of TJ policies such as truth commissions, reparations, local and informal 

reconciliation procedures, or property restitution. Doing so may lead to stronger links 

between TJ studies and insights on identity, conflict, and cooperation that have come 

from analysis of political culture, civic organizations, collective identity, and ethnic 

conflict. Recognizing that TJ is an increasingly common, long-lasting, and conventional 

part of regime change should help temper the sometimes high expectations about TJ’s 
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role in democratization, and also clarify the ways that dealing with the past can influence 

the emerging political order.  
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