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ABSTRACT OF THE DISSERTATION 

 

Social Analyses of the Behavior of Law and Regulation: 

Parsing the Processes of Formulation, Application and Interpretation of Legal Rules 

 

by 

 

Matthew Peter Fox 

Doctor of Philosophy in Sociology 

University of California, Los Angeles, 2020 

Professor Máximo Langer, Co-Chair 

Professor Lynne Goodman Zucker, Co-Chair 

 

The formulation, application and interpretation of criminal law are shaped by social forces that 

render these outcomes particular to the societies, places and time periods in which they occur. 

While this proposition is not controversial among legal scholars and can even be argued as 

intuitive to lay persons, the mechanisms by which these social forces shape criminal law are not 

fully understood; though we know that social, political, historical and cultural factors are 

consequential to law, we do not understand the processes that cause these consequences. In this 

dissertation, I expand our understanding of how human behavior influences legal processes by 

investigating its effects on criminal law in three different settings. These three standalone studies 

focus on the actions of actors aggregated to three different units of analysis, demonstrating that 
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law is shaped by both micro-level and macro-level mechanisms. In Chapter 1, I examine rare 

video data from real-life American criminal jury deliberations through the method of 

conversation analysis. I argue that lay people use their everyday legal consciousness to make 

sense of legal instructions, develop endogenous understandings of this law, and render a verdict 

based on their application to case facts. As such, jurors’ verdict perceptions are rooted in folk 

legal understandings rather than objective assessments of legal standards. In Chapter 2, I use 

logit regression models to argue that the adoption of driving-under-the-influence child-

endangerment statutes by American state legislatures is decoupled from objective circumstances 

related to state’s drunk-driving and child-endangerment conditions. Instead, this adoption is 

reflective of other institutional forces, in particular legislative self-interested actions and 

bordering states’ adopting behavior. In Chapter 3, I systematically examine documents produced 

as part of the OECD Anti-Bribery Convention’s Working Group, which evaluates countries’ 

compliance with this multilateral agreement. I argue that countries’ “legal learning” of 

agreement principles is a multi-phase process that involves several diffusion mechanisms and is 

dependent upon multiple domestic actors. While I find evidence that sovereign governments are 

able to enact isomorphic statutes embedded in similar legal landscapes, enforcement is disparate 

because this task is delegated to legal practitioners who are not the targets of diffusion forces. 
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Introduction: 

Brief Comments on Theorizing the Behavior and Evolution of Criminal Law 

 The principles of any legal system are not inherent nor innate, but instead social artifacts 

peculiar to the societies, places and time periods in which they are found. Within a particular 

pinpointed society, place and time period, officials may be described as acting with a sincere aim 

to formulate, apply and interpret legal rules through procedures that produce consistent 

enforcement across community members. However, the success of such efforts is bound to be 

thwarted by unpredictable, and often unintentional, human actions that affect each stage of law’s 

formulation, application and interpretation, which ultimately lead to disparities in legal 

outcomes.  

 The propositions articulated in the last paragraph are not controversial and are, for the most 

part, the core tenets of the academic fields of law and society, and the sociology of law. A 

plethora of empirical studies have been performed and published over the last one hundred thirty 

years substantiating these propositions and further, it is likely not a stretch to argue that lay 

people intuitively are cognizant of the role that social, political, historical and cultural factors 

play in the shaping of law. However, what is less agreed upon and definitely not fully understood 

are the mechanisms by which these factors come to shape law; in other words, though we know 

they are consequential, we do not understand the processes that cause these consequences. For 

example, though socio-legal scholars realize the overall importance of both, debate persists 

whether theories of law’s behavior should focus on its formulation and enactment on the books 

or its implementation and application in practice. A second major debate reflects the scale of 

aggregation at which to operationalize the actors capable of influencing the law: should legal 

change be primarily attributed to individual human actors, persons whose behavior is aggregated 
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into local community units or, at the most aggregated level, countries influencing one another on 

a global scale?  

 The scholarly debates pertaining to law generally manifest in the literature on criminal law. 

This literature investigates the development and enforcement of the body of law that relates to 

crime. Although the exact nature of criminal law varies from country to country, it is usually 

characterized by its emphasis on rehabilitation and punishment. Thus, it is through criminal legal 

provisions that societies label citizens as criminals, or deviant violators of explicitly codified 

social norms, and condemn them to governmental supervision through either formal or informal 

means. Once “labeled” a criminal, the stigma of this mark permanently attaches to individuals 

and legal persons, and greatly limits the resources and opportunities that they have access to 

across their life courses (Pager, 2003). While the prevalence in the social world of all types of 

law should motivate academic and policymaker efforts to understand the social forces that 

underlie their functioning, the unique ability of criminal law to contribute to social stratification 

and amplify inequality necessitates extraordinary attention be devoted to theorizing its behavior 

and evolution. 

 This dissertation furthers our understanding of the behavior and evolution of law, specifically 

criminal law. It is composed of three standalone studies that are connected in their goal of 

producing a multifaceted picture of the various ways in which human behavior influences legal 

processes. The three projects analyze law’s occurrence in three different settings, as it functions 

during three different stages in its institutionalization, and focuses on the actions of actors 

aggregated to three different levels of unit of analysis. Taken together, these three studies 

demonstrate the complexity of law and the multitude of social forces that must be 

comprehended, and taken into account, in order to facilitate legal systems where case handling is 
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predictable and consistent across individuals and entities. Our understanding of these social 

forces is key to mitigate social stratification and decrease inequality. 

 The first project was published in the March 2020 issue of Qualitative Sociology as the 

article, “Legal Consciousness in Action: Lay People and Accountability in the Jury Room,” and 

is reprinted thanks to the generous copyright allowance of Springer Nature. This study analyzes 

the application and interpretation of law at its most micro-level, within human-to-human 

interaction. By examining rare video data from real-life American criminal jury deliberations 

through the method of conversation analysis, this study highlights how lay ordinary citizens 

make sense of the legal instructions that a court gives them, develop endogenous understandings 

of this law, and render a verdict based on its application to particular case facts. It explains how 

ordinary people bring their legal consciousnesses, defined as their everyday folk experiences and 

interpretations of the law and legal meanings, to bear on their deliberative actions in order to 

create and enforce distinctions between perceived legally legitimate and illegally illegitimate 

conduct. Thus, it is argued that jurors’ previous-to-jury-service-developed legal consciousness, 

rather than their decisions’ objective compliance with the law, is the basis through which jurors 

understand their verdicts as aligning or not with the legal system’s ideals. 

 The second project analyzes the formulation and adoption of criminal laws, specifically 

child-endangerment statutes, by American state legislatures. It is possible because, as Supreme 

Court Justice Louis Brandeis famously noted, the states are “laboratories of democracy;” in other 

words, state legislatures have great latitude to govern their territory through the autonomous 

adoption of legislation based on their citizens’ particular needs. This project analyses the factors 

linked to state’s adoption of child-endangerment statutes targeting drunk driving with a minor in 

one’s vehicle. Through the application of logit regression to a self-built dataset containing 
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information related to states’ unique social circumstances, my analysis demonstrates that statute 

adoption is decoupled from objective circumstances related to state’s drunk-driving and child-

endangerment conditions. Instead, adoption is reflective of other institutional forces, in particular 

legislative self-interested actions (winning their next election) and bordering states’ adopting 

behavior. This analysis makes clear that codified criminal law is a response to more than just 

objectively measured criminality. 

 The third and final project analyzes the formulation and application of criminal law on a 

global scale. It investigates the adoption and enforcement of statutes that criminalize the bribery 

of foreign officials in international business transactions, which stem from countries’ 

participation in the Organization for Economic Co-operation and Development’s (OECD) 1997 

Convention on Combating Bribery of Foreign Public Officials in International Business 

Transactions. Through systematic examination of documents produced by this intergovernmental 

organization in its effort to monitor individual country’s convention compliance, my analysis 

demonstrates that international “legal learning” is a multi-phase process involving multiple 

diffusion mechanisms and shaped by the actions of multiple domestic actors. Though these 

statutes’ adoption is spurred by a previously-negotiated multilateral agreement, the provisions 

“transmitted” are neither identical nor enforced consistently across parties. Instead, such 

adoption and enactment is structured by parties’ broader legal institutions, principles and 

cultures. Over time, coercive forces can be seen as affecting the actions of the highest levels of 

government officials and policymakers in that these actors push for the isomorphism of their 

legal landscapes (or legal structures) beyond simply their foreign bribery legislation. 

Nonetheless, enforcement is not isomorphic, or similar, across parties because diffusion forces 

are only targeted at lawmakers rather than legal practitioners. 
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 Each of these dissertation projects is emblematic of a thread of the three-prong research 

agenda that I will continue to pursue during my academic career. Though these projects have 

answered certain research questions, they have also generated further questions that necessitate 

future inquiry. 
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Chapter 1 

Legal Consciousness in Action:  

Lay People and Accountability in the Jury Room  

 

Introduction 

 Social scientists of law continue to debate how to conceptualize what law is and the 

processes through which it manifests itself and is experienced by members of society. Though 

there is near unanimous agreement that the legal system is more than the sum of all formal rules 

since other forces, such as human behavior, affect the administration of law and create a 

persistent gap between law on the books and law in action, consensus breaks down with regard 

to several important issues necessary to understand law in action (Sarat, 1985). The most salient 

of these issues involves the determination of which portions of the social world should 

analytically constitute the legal institution. Upon resolving this issue, additional debates arise 

concerning the unit of analysis and methodological techniques most appropriate for the study of 

this institution. 

 Demarcating what constitutes the legal institution’s boundaries is difficult since many 

processes that function in accordance with the law occur outside recognizably legal sites like 

police stations and courts. Though lay people rarely interact with these formal legal institutions, 

they use their perceptions of them as an interpretative framework and set of resources in 

everyday situations. These notions of law permeate all social institutions and are critical for 

scholars seeking to understand any of these other social structures, from the family to medicine 

to education. Thus, throughout the social world, legal ideology maintains order by creating 

legitimacy for certain actions and not others (Merry, 1985). The extensive degree to which law is 



 8 

embedded in non-legal settings that lay people indeed recurrently encounter is a considerable 

limitation to taking an institutionally-centered perspective of law.  

 Ewick and Silbey (1998) introduce the term legal consciousness to conceptualize law in a 

way that captures its presence in everyday life. This “consciousness” extends beyond the 

confines of individuals’ minds, and is produced and revealed in what people do and say in their 

exchanges with others. The concept of legal consciousness traces how legality, defined as the 

meanings, sources of authority, and cultural practices commonly recognized as legal regardless 

of who employs them and for what ends, is experienced and interpreted by specific individuals as 

they engage, avoid, or resist the law and legal meanings (see also Ewick, 2015; Silbey, 2005; 

Silbey, 2015). From this perspective, the law or legal consciousness maintains the boundary 

between perceived legitimate and illegitimate action throughout the social world because people 

employ their understandings of legal meanings across settings, allowing these meanings to 

become patterned, stabilized, and objectified. Though eventually objectified as collective 

constructions among groups or populations, elements of legality require continual regeneration 

by people in interaction to be maintained as organizing mechanisms. 

 Despite legal consciousness’s merit as a concept and its potential to illuminate how human 

behavior affects the law’s functioning, the law-in-everyday-life approach is not without 

limitations. First, scholarship engaging this topic tends to use data from interviews rather than 

methodologies that allow for direct observation of human behavior. A major weakness of such 

data is the limited nature of discursive consciousness (Giddens, 1984) and the related attitudinal 

fallacy of conflating their self-reports with their behavior (Jerolmack & Khan, 2014). Second, 

and arguably most problematic, theorizing the law as encompassing both formal legal institutions 

and actions in everyday life renders the concept of law analytically weak (Mezey, 2001). This 
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type of theory paradoxically ascribes law as existing alternatively everywhere and nowhere, and 

nullifies meaningful distinctions between legal and non-legal environments. In commenting on 

the existence of legal consciousness in everyday life, Mezey wonders what exactly is legal about 

this consciousness (p. 153). 

 Alternatively, other socio-legal research has focused on professional legal setting employees 

when investigating the operation of law. Studies within this line of inquiry have looked at how 

coroners (Atkinson, 1971), police officers (Bittner, 1967a; Bittner, 1967b; Sacks, 1972), and 

attorneys (Sudnow, 1965) put the law into practice. Although these environments’ rules are 

formally codified, this research has shown that legal employees operationalize legal codes 

differently than dictated by formal definitions. Such institutionalized common orientations by 

employees within a profession allow professionals to understand procedures as being reasonably 

implemented even though actions actually diverge from de jure regulations. It is not clear, 

however, whether and to what extent the orientations of legal professionals extend to how lay 

people orient to, understand, and implement law. 

 This paper adds to our understanding of legal consciousness by applying a novel 

methodology to analyze its manifestation in a previously unexamined setting. It utilizes video 

data from an actual criminal jury deliberation, a setting that is indisputably legal yet not 

professionalized. The jury room is an environment where lay citizens, or ordinary people who 

normally do not have legal training, are given a set of legal instructions by a court and told to 

decide a defendant’s guilt of charges based on them.1 For the purpose of studying legal 

consciousness, this context creates a unique opportunity to observe this phenomenon as the 

                                                
1 Jurors are provided legal instructions by the trial judge and told to evaluate case facts through them. These 
instructions contain the law that the court determines relevant to the case at hand. As the instructions contain 
codified law, the terms “legal instructions” and “law” are used interchangeably in this paper.  
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“frameworks” and “resources” that bear on a jury’s deliberation are explicitly codified and all 

members of the jury are exposed to this same set of codified rules. However, unlike professional 

legal setting employees, jurors do not have preconceived shared orientations to these rules and 

thus, this setting is well-suited to examine how people work together to make sense of and put 

them into practice. This setting’s ability to control people’s legal knowledge allows for focus on 

how subjects orient, experience, and react to clearly perceived references to law. Such a focus is 

emblematic of subjects’ legal consciousness since these orientations and attitudes are determined 

by their everyday-socialized intuitions about how to react to law. 

 To advance our understanding of legal consciousness in action by directly capturing its 

moment-by-moment enactment, I utilize the method of conversation analysis to evaluate the jury 

deliberation data. Conversation analysis is an inductive technique that takes interactionally 

situated social action as its unit of analysis and closely scrutinizes such action from the 

perspectives of those involved in it.2 From this scrutinizing, conversation analysts work to 

explicate the social rules that organize particular settings, and how these are understood and 

enacted through language practices in interaction with others. In this paper, I apply conversation 

analysis to jurors’ practice of invoking law as a resource to facilitate examination of these lay 

people’s legal consciousness. I address how they formulate references to legal instructions, 

imbue them with social meaning, and render them consequential in the course of their talk. I pay 

attention to specific interactional moments when jurors are compelled to invoke the law to 

account for their positions, and comment upon how these references to law affect the course of 

subsequent deliberation. Then, I reflect upon how these jurors’ use of law is consequential to 

                                                
2 Later sections of this paper will explain that conversation analysis posits a relationship between language, action, 
and social reality (Heritage, 1984). This relationship allows conversation analysts to draw conclusions about how 
individuals perceive situations by studying orientations articulated through language practices. As such, 
conversation analysis is unable to ascertain subjects’ feelings or beliefs beyond what they express. 
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their final verdict decision. In the final sections of this paper, I discuss the implications of a 

conversation-analytic framework for future jury research, as well as for understanding the 

manifestation of legal consciousness both within and beyond recognizably legal environments. 

 

Jury Deliberations and Their Study 

 Lay people chosen to serve as jurors are assigned a recognizably legal task by the court that 

empanels them to decide whether a defendant is guilty of the criminal actions for which they are 

charged. Courts provide these lay jurors with unambiguous legality in the form of instructions 

containing legal meanings and the authority to unilaterally impose their interpretation of these 

meanings without immediate court oversight. Though the specific legal meanings presented to 

lay jurors are generally novel to them, the orientations through which jurors approach these legal 

meanings are not. Instead, such approaches are drawn from jurors’ everyday folk knowledge of 

law. For example, jurors bring with them previously-learned notions about the importance of law 

as compared to extralegal ideas for organizing a legal task, as well as the types of actions that 

call for intervention through the invocation of a legal standard rather than some other rationale. 

The extent to which jurors utilize their folk legal training to institute formal legal procedures led 

Garfinkel (1967) to quip, “a person is 95 percent juror before he comes near the court” (p. 110). 

As jurors use folk legal notions to develop the procedures through which they approach formal 

legal tasks, their everyday legal consciousness can be examined in how they engage, avoid, or 

resist legality in the jury room. 

 The jury’s legal task involves a two-part decision. First, they decide the case facts, or what 

actions and circumstances actually happened, from the alternative claims and evidence presented 

by the prosecution and defense. Second, jurors evaluate these case facts through the criteria 
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outlined in their legal instructions to determine the defendant’s guilt. Individual jurors assess 

information in light of this two-part task to reach their own personal verdict preference. 

Nonetheless, the court’s imperative that jury verdicts are either unanimous or near unanimous is 

indicative of the importance of group decision-making activities and their necessity within the 

jury room. As in everyday affairs, the primary medium through which jurors convey knowledge 

and persuade one another to change their positions is language. Language is intrinsically linked 

to social reality (Heritage, 1984). An understanding of language in this manner implies that it 

should not be regarded as pre-established terms that express propositions about the world, but 

instead as a social action itself, which must be interpreted in relation to its context. 

 Past socio-legal research has highlighted a number of conversational practices that are 

deployed in legal settings, and discussed their impact on subsequent actions and legal outcomes. 

One of these practices is storytelling, which is argued to be the framework through which 

criminal trials are organized (Bennett & Feldman, 1981). Stories provide a systematic means of 

storing, comparing, and interpreting available information, and thereby offer a compelling 

natural structure to understand the human experience (Bennett 1978; Bennett & Feldman, 1981; 

Holstein, 1993; Pennington & Hastie, 1991-1992; Rideout, 2008). With respect to jurors, stories 

facilitate their task but also cause them problems because increasing numbers of often-

conflicting stories that attempt to encompass all evidence ultimately lead to longer deliberations 

and a greater likelihood of failing to reach unanimity (Holstein, 1985). 

 In the context of their everyday lives, jurors confront situations of perceived ambiguity 

through stories and other actions that aim to describe their conduct in ways that render it 

accountable (Heritage, 1984). Scott and Lyman (1968) describe such accounts to be linguistic 

devices employed to restore interactional equilibria whenever an action is subjected to valuative 
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inquiry. Manzo (1994) crafts a more explicit conversation-analytic definition of accounts, 

characterizing them as the giving of evidential support for statements made. He contends that 

accounts are not only used to defuse doubts that hearers have about assertions, but also to 

provide support for them in order to preempt dispute. Past research has documented several types 

of accounts that lay persons serving as jurors recurrently draw upon to justify their assertions and 

persuade others as they work to reach a unanimous verdict, including normative assertions 

(Manzo, 1994), claims of expertise (Manzo, 1994), and personal narratives (Manzo, 1993). 

Although these scholars have not classified account type in terms of the two-part decision-

making model described in the previous section of this paper, all can be seen as relevant only to 

case-fact assessment. 

 Surprisingly, none of the conversational studies mentioned have analyzed when legal 

instructions solely are given to account for an assertion, and the effect that this type of account 

has on subsequent talk. This dearth of research is especially alarming in the context of 

understanding jury behavior because law itself is one of the few types of accounts relevant to 

both parts of the jury decision-making task. With regard to the first phase of deciding case facts, 

provisions that encompass points of law governing jury behavior can be invoked. Then, during 

the second guilt-determination phase, provisions that define the crimes alleged, such as the 

standard of proof necessary for conviction, are relevant to be invoked. 

 Despite this gap in the literature, the overall importance of legal instructions to jurors is 

known. From post-deliberation interviews with former jurors, Garfinkel (1967) found that many 

articulated the importance of following the legal instructions given to them by the court and 

reaching a verdict based on what was legal rather than fair (p. 109). His subjects felt that the only 

legitimate grounds for a decision was to evaluate evidence through law and that innovation of 
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judge’s instructions was not permissible. This orientation to deliberations was eventually termed 

a ”letter-of-the-law” or “hardline” approach to this task by later conversation-analytic 

researchers (Maynard & Manzo, 1993). Heritage and Clayman (2010) remark that jurors who 

take this approach straightforwardly and unequivocally reference fact-based criteria of the law 

and exclude considerations of extenuating extralegal ideals, such as fairness or justice.  

 This research on approaches to legal instructions leaves unclear the interactional process 

through which instructions are put into action. Some work in this area was completed by 

Holstein (1983), whose study of mock juries led him to conceptualize legal instructions as an 

instrumental resource employed by jurors to carry out their group decision-making task. He 

found that jurors utilized them as conversational resources to make and buttress their arguments. 

Still, Holstein’s research only provided general observations of this occurrence rather than an 

explanation of how such implementation occurs. 

 The analysis presented in this paper joins the small group of studies that discusses 

observations of actual juries. Building on Holstein’s (1983) concept of law as a conversational 

resource, I investigate the turn-by-turn, utterance-by-utterance procedures through which this 

resource is utilized by jurors. I move beyond Holstein’s more general observation that jurors use 

legal instructions to make and buttress their arguments, and undertake a granular analysis that 

addresses how these references are formulated, imbued with social meaning, and rendered 

consequential by jurors in the course of their talk. This new understanding of legal invocations 

enhances our knowledge of the conversational work that jurors perform to reach verdicts that 

they themselves accept as legally legitimate. Thus, such an understanding provides a framework 

through which the operation of legal consciousness can be examined.   
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Data and Methodology 

 As it is illegal in most American jurisdictions to record jury deliberations, previous research 

on jury behavior has primarily relied on indirect methods, including post-deliberation interviews 

with former jurors and mock juries.3 Shortcomings of these methods include that post-

deliberation interviews cannot accurately capture the interactional processes through which 

decisions are made and that mock jurors do not experience the same motivations as real jurors 

(Gastil et al., 2007; Kessler, 1975; also see Lieberman & Sales, 1997 for a critical review of 

various social-scientific jury research methods’ limitations with respect to research on jury 

instructions). Limited research has used actual “closed door” jury video, including studies 

stemming from the Arizona Jury Project (such as Diamond et al., 2003; Diamond et al., 2003-

2004; Tatalovich, 2007) and a second set of studies analyzing two Wisconsin jury videos filmed 

for a documentary and later obtained by Doug Maynard and John Manzo (such as Heritage & 

Clayman, 2010; Manzo, 1993; Manzo, 1994; Maynard & Manzo, 1993).  

 This study also uses actual jury video and draws its data from recordings collected by CBS 

News for a documentary on the jury system. Though these recordings are occasionally 

referenced in the jury literature (for example, see Hans, 2001), they have only been analyzed 

once and through a method that did not focus on conversation or interaction (Gibson, 2016). In 

1996, CBS obtained permission to record several criminal trials and jury deliberations that 

occurred at a county courthouse in the southwestern United States.4 For each case, CBS recorded 

full trial proceedings, including the judge’s word-for-word reading of the legal instructions with 

                                                
3 In virtually all American jurisdictions, jury deliberations occur in private, no justifications are requested for 
verdicts, and only the final decision is documented (McGowan, 2005). It is beyond the scope of this paper to take a 
position as to whether this secrecy is beneficial or detrimental to the legal system. For a comprehensive assessment 
of this issue, see Devine et al., 2001 and Devine, 2012.  
4 Names and locations have been changed, although actual names and locations were used in the CBS documentary. 
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the jury.5 The court’s explicit presentation of the instructions allows us to know exactly what law 

the jury is attempting to make sense of during its decision-making task. This study analyzes the 

deliberation from one of those criminal trials. The jury deliberated for more than 10 hours over 

the course of two days, but could not come to a unanimous verdict and ultimately hung. 

 The analysis to follow takes a conversation-analytic approach to examining interactional 

data. Conversation analysis (CA) aims to describe, analyze, and understand talk as a basic and 

constitutive feature of human social life (Sidnell, 2010). This methodology takes as its premise 

that social interaction is ordered on an individual level, for how could people have meaningful 

intersubjective experiences otherwise? It studies the structural organization of ordinary 

conversation because this type of conversation is the primary medium of communication in 

society. However, conversational practices often systematically deviate from ordinary 

conversation, such as that which occurs within institutional settings like courts and hospitals. 

When practices deviate from the rules of ordinary conversation, conversation analysts explain 

this deviance as caused by people’s orientation to the distinctive tasks and relevances posed by 

the situational contexts in which they are embedded. Thus, conversation analysts investigate this 

deviance to learn about how specific conversational practices embody or connect with people’s 

identities and how they experience settings or tasks (Drew & Heritage, 1992; Heritage & 

Clayman, 2010). 

 Conversation analysis is ideal for studying legal consciousness in action because it captures 

in real time how individuals experience legality. With respect to the manifestation of legal 

consciousness in the jury room specifically, conversation analysis provides the tools necessary to 

scrutinize jury actions because this method articulates procedures for studying the conversational 

                                                
5 The judge reviewed these legal instructions with jurors and allowed them to take printed copies of the instructions 
into the jury room for reference. 
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medium through which these actions occur. Though jurors arrive to court with various ideas in 

their heads about the law and the defendant, the rules of interaction set considerable limitations 

on what facts and what laws can be invoked, when they can be invoked, how they can be 

articulated, and the set of possible responses to these invocations. For this reason, it is important 

for jury scholars to attend to the details of talk. 

 Conversation analysis routinely involves several steps. First, working from the recordings, a 

rough but complete conventionally-transcribed words-only transcript is produced. Next, this 

transcript is used to locate passages that feature a particular language practice, which for this 

paper was when jurors invoked legal rules and responded to others’ invocation of them. Then, 

these passages are transcribed in fuller detail using the transcribing notations outlined in the 

Conversation-Analytic Transcribing Conventions Appendix, which allows them to be analyzed. 

The findings presented here use representative examples of passages collected with this 

procedure although they are based on a comprehensive analysis of all passages. 

 

Overview of Case Background and Jury Characteristics 

 The jury deliberation video analyzed in this paper is from the case of Garcia v. Southwestern 

State. The defendant in this case, Mariana Garcia, along with her travel companion Alonso 

Fernandez, was arrested at the Southwestern International Airport after police canines alerted 

officers to the presence of illegal drugs in their luggage. Both Garcia and Fernandez were 

charged with four criminal counts: possession of marijuana for sale, transportation of marijuana 

for sale, possession of narcotic drugs (in this case, cocaine) for sale, and transportation of 

narcotic drugs for sale. Each count was a class two felony and carried a mandatory minimum 

three-and-a-half-year prison sentence. Fernandez reached a plea agreement with the prosecutor 
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and, in return for his testimony against Garcia, pled guilty to attempted transportation of 

marijuana for sale and attempted transportation of narcotic drugs for sale with a sentencing 

recommendation for probation. Only Garcia’s case went before the jury. 

 Many of the facts in the Garcia case were not in dispute. The prosecution and defense agreed 

that illegal drugs were found in both travelers’ checked luggage. However, despite drugs being 

found in her belongings, the defense contended that Garcia did not know they were there. Her 

attorneys argued that the suitcases were packed by Fernandez and that she was an unknowing 

patsy who believed that she was going on a vacation. Although this point may seem trivial, for 

Garcia objectively possessed and transported drugs, criminal law has long rejected the notion that 

causing harm should be criminal regardless of the defendant’s subjective culpability (Heller, 

2009). Legal scholars present this statement in the form of the following maxim: “the act does 

not make a person guilty unless the mind is also guilty” (LaFave, 2003). Thus, Garcia’s 

knowledge was the key point in dispute and her guilt hinged on whether this could be proven.  

 The Garcia jury was composed of eight individuals. They took their first vote within 30 

minutes of beginning deliberation and found that six jurors thought Garcia was guilty and two 

jurors thought she was not guilty on all counts. As the deliberation progressed, it became clear 

that jurors understood themselves as falling into three camps across these two verdict 

preferences. These camps are not simply an analyst’s conclusion, but instead a real perception 

that the jurors themselves had, which is demonstrated through their talk. Previous research has 

outlined a distinction between jurors who take a letter-of-the-law approach to deliberations and 

those who adopt a justice-inclusive approach (Heritage & Clayman, 2010; Maynard & Manzo, 

1993). The letter-of-the-law approach refers to jurors who straightforwardly reference fact-based 

criteria of the law and is indicative of jurors’ orientation to legality. On the other hand, the 
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justice-inclusive approach shifts accountability away from these specific criteria for determining 

guilt toward procedures that emphasize their substantive purpose—achieving justice. In the data 

utilized for those specific studies, jurors consistently presented these alternative persuasive 

strategies as rationales for their particular positions and therefore made “doing legality” versus 

“doing justice” an issue in their deliberation. In the Garcia jury, these alternative approaches 

manifested themselves differently and thus this terminology requires modification in order to 

capture the distinctions between the camps. 

 An analytic method that studies conversation to explain how people orient to law results in 

the classification of legal invocations by the endogenous standards through which these 

conversants understand law, as opposed to the exogenous standards that legal textbooks 

explicate. While deliberating, jurors appear to privilege certain legal-oriented accounts over 

other legal-oriented accounts. The differing privilege granted to these accounts can be seen in the 

reactions of jurors to each other’s talk, and the three verdict preference camps stem from patterns 

in which jurors consistently disagreed with one another. The first camp, composed of the six 

majority-position or “guilty” jurors, repeatedly offered letter-of-the-law accounts for their 

positions. However, as interpretations of law vary, letter-of-the-law accounts can be invoked in 

the same deliberation by both jurors who support and reject a particular verdict. Thus, the second 

camp, composed solely of minority-position or “not guilty” Juror 5, articulated his letter-of-the-

law position as being due to the state having not proven its case beyond a reasonable doubt. The 

third camp, composed solely of the other minority-position or “not guilty” juror, Juror 1, 

expressed a justice-inclusive rationale for his position. In contrast to the prior research that 

explicated this rationale, Juror 1’s justice-inclusive accounts encompassed elements that included 

both justice and legal-oriented criteria, though the legal criteria cited were often argued by other 
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jurors to be incorrect or extralegal. For example, as Excerpt 1 shows, Juror 1 describes the jury’s 

decision-task as having two objectives: finding the defendant’s guilt and finding justice (Lines 4-

5). The disagreement expressed by the other jurors reveals their alternate understanding that their 

task not be influenced by finding justice.6 

[Excerpt 1] 

 The majority jurors’ conversational actions throughout the deliberation demonstrate their 

efforts to present their individual conduct and verdict preferences, as well as the aggregate 

conduct and verdict preferences of the entire jury as a whole, as being accountable to the court’s 

legal standards. These efforts reveal jurors’ legal consciousness since they display the 

conversational practices through which jurors engage with legality and resist illegality. Jurors 

oriented to the existence of a boundary between proper legitimate and improper illegitimate jury 

behavior and decisions, which led to their perception of a division between their camp and their 

single colleague, Juror 1, who repeatedly articulated justice-inclusive accounts for his actions. 

Though they disagreed with Juror 5’s verdict preference and tried to persuade him to adopt their 

view, the majority jurors accepted his not-guilty position because he reached it through what 

they identified as a letter-of-the-law rationale. However, though Juror 1 shared this same verdict 

preference, majority jurors reacted to it as unacceptable because they perceived his articulated 

justifications as improper. Their speaking turns provide evidence affirming their consciousness 

that verdicts should be accountable to the legal rules; accounts for positions, rather than the 

positions themselves, were key points of interest. 

                                                
6 In this paper, the terms “letter-of the-law” and “justice-inclusive” are used to describe rhetorical practices rather 
than definitive unchanging attitudes held by jurors. These characteristics are elements of the accounts offered by 
them rather than the jurors themselves. Nonetheless, as evident by the video data, certain jurors consistently offer 
letter-of-the-law or justice-inclusive accounts and are therefore referred to as letter-of-the-law or justice-inclusive 
jurors, respectively. This point is consequential because it means that letter-of-the-law jurors can invoke justice-
inclusive accounts and vice versa.  
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 The Garcia jury deliberated for almost eight hours before notifying the court that they were 

deadlocked. After offering some words of encouragement, the judge sent the jurors back to 

continue deliberating. Following an additional two hours of deliberation, the jury once again 

notified the court that they were deadlocked and a mistrial was declared. Not one juror changed 

their verdict preference.   

 

Organization of Data Analysis 

 Legal consciousness involves invoking legality, as well as responding to others’ invocations 

of legality. These two aspects of legal consciousness roughly correspond to the two levels of 

theoretical granularity that conventionally structure a conversation-analytic examination 

(Schegloff, 2007). At the first level, conversation analysts study the design of individual 

speaking turns. These initial speaking turns prompt responses from others and therefore a second 

level of analysis focuses on the sequential organization or relative positioning of utterances and 

actions to one another. The two analytic sections of this paper follow these conventions. The 

section Designing Legal Invocations describes how jurors design the individual speaking turns in 

which they invoke law, whereas the section Consequences of Legal Invocations on Subsequent 

Talk describes how these legal invocations are responded to by other jurors and affect the 

interaction subsequent to them. 

 Since the focus of this study is to understand how people orient to law, both conversation 

transcripts and the legal instruction text referred to within them are necessary. As such, transcript 

excerpts will be followed by legal text in italics. For some excerpts, legal text that the author 

feels is particularly relevant appears in bold, italicized print. 
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Designing Legal Invocations: Elements of Turns of Talk that Invoke Law 

 An examination of jurors’ invocations of law reveals that the invocations vary with regard to 

the substantive type of law referenced, the degree of implicitness or explicitness of the reference, 

and as almost all invocations were made in the context of disagreement, whether the 

disagreement is mitigated or unmitigated. 

 

Type of Substantive Legal Content 

 The legal instructions contain provisions that fall into two broad types based on their content. 

The first type encompasses points of law that define the crimes alleged. These instructions 

pertain to the defendant’s conduct, describing their charges and listing the specific elements that 

must have been present for them to be found guilty. An example of this type of invocation occurs 

in Excerpt 2 where Juror 2, a majority juror, invokes law to disagree with Juror 1’s position. As 

an account for his opinion that Garcia is not guilty of marijuana possession, Juror 1 comments 

that although he thinks she might have known drugs were in the suitcases (lines 1-2), there was 

no evidence she saw them (lines 4-5, 7). However, seeing the drugs that one possesses is not a 

required element of possession; mere knowledge they are there is enough for conviction. 

Between lines 8 and 15, Juror 2 reads the definition of possession, a definition that will be used 

to make sense of defendant conduct. Juror 2 evaluates the case facts that she described in lines 26 

to 28 and concludes that Garcia had constructive possession of the marijuana (lines 28-30). 

[Excerpt 2] 

 The second type of legal instructions encompasses points of law that serve as guidelines for 

juror behavior and decision-making. These instructions pertain to juror conduct, including rules 

of evidence and other provisions that structure how jurors should deliberate, and advise how a 
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verdict should be decided. An example of this type of invocation occurs in Excerpt 3, where 

Juror 2 invokes law to dispute a presupposition within Juror 1’s question (lines 2-4). In asking 

why Garcia would ask “what’s in there?,” Juror 1 presupposes that Garcia actually asked this 

question. Juror 2 responds to Juror 1’s question by disagreeing with his presupposition. Between 

lines 7 and 10, Juror 2 states that the basis for Juror 1’s inquiry is the defense attorney’s opening 

argument, which the jurors cannot use as evidence. Thus, the law that Juror 2 invokes governs 

the information jurors are allowed to use to reach a verdict. 

[Excerpt 3] 

 The two types of instructions are not mutually exclusive and some provisions fall within both 

types, as shown by the invocation in Excerpt 4. In line 9, Juror 2 interprets Juror 1’s comment 

that Garcia did not have “enough of an idea” to mean that she was completely unaware that she 

possessed drugs. This is not what Juror 1 meant and to clarify Juror 1’s own account for his 

position, Juror 4 invokes law in lines 11 and 12. Juror 4 believes that Juror 1 “thinks there’s a 

reason [sic] doubt that she was aware of” the drugs (line 12). This statement includes a point of 

law describing defendant behavior necessary for conviction (“awareness”), as well as a point of 

law governing jury decision-making (the threshold of “reasonable doubt” must be overcome for 

a guilty verdict).  

[Excerpt 4] 

 

Degree of Explicitness 

 Invocations of law occur with varying degrees of implicit/explicitness. An implicit reference 

to the law is embedded in a statement, possibly about some other matter entirely, and not 

conspicuously expressed to be such a reference. Implicit references can be made because jurors 
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are aware that others have been given the same legal instructions and therefore have identical 

knowledge of the law. As such, jurors take for granted that others will understand what they are 

speaking about and orient to their talk as references to the law.  

 Juror 2’s line 8 utterance in Excerpt 3, “that’s not evidence,” is an implicit reference to law. 

It is implicit because Juror 2 does not frame the reference as deriving from the legal instructions. 

However, the fact that she uses terminology (“evidence”) from the instructions allows her to 

presume a rule regarding what is and is not evidence. The balance of Juror 2’s turn (lines 8-10, 

12) further alerts the other jurors that she is referring to the instructions, for it contains the 

rationale behind Juror 2’s “that’s not evidence” utterance, which is that the statement Juror 1 

uses as evidence came from the defense’s opening argument. Again, Juror 2 is referring to the 

relevant law given under Excerpt 3, although she doesn’t frame her utterance as such. 

 Some invocations are much more explicit and less ambiguous as to their being references to 

law. These invocations are framed as something “the instructions say,” “the law says” or “the 

court told us,” to name a few possibilities. Juror 2’s utterance between lines 8 and 15 of Excerpt 

2 is an example of an explicit invocation. She begins by stating “the law,” seemingly going for 

the phrase “the law says…” However, Juror 2 repairs her turn and instead frames her statement 

as something “it says on here.” Both statement openings frame the turn to follow as explicitly 

referring to the law. Explicit invocations might involve reading the instructions verbatim as Juror 

2 does in Excerpt 2, although this is not a requisite of an explicit invocation. 

 Explicit references to law seem to be oriented to by jurors as more powerful than implicit 

references. Although a juror’s initial reference to law can be either implicit or explicit, locally 

subsequent references to law by that same juror appear to stay at the same degree of 



 25 

implicitness/explicitness or become more explicit. The latter occurrence will be referred to as a 

“trajectory toward explicitness” and discussed later in this paper. 

  

Law in the Service of Disagreement 

 Virtually all legal invocations during the Garcia deliberation occurred in the midst of local 

disagreement. Still, making an argument that law was invoked to disagree is not very 

compelling. Thirty minutes into the deliberation, jurors took their first poll on the verdict and 

discovered that their positions were not unanimous. As such, jurors quickly learned that 

members disagreed on the verdict and thus, disagreement was a continual phenomenon during 

the next nine and a half hours of discussion. Based on the Garcia deliberation data, I have not 

been able to find a narrower category of specific talk or actions within local disagreement that 

triggers invocations of law. A larger sample of invocations, preferably from different 

deliberations, is necessary to find this type of pattern.    

 With these caveats in mind, several observations can be made that characterize how 

disagreement is done in a jury setting based on the Garcia deliberation, which can be explored 

more generally in other jury settings in future research. In ordinary conversation, disagreement is 

frequently performed with delays, understated components, accounts and/or other types of 

mitigations, such as weakly stated agreement components or other types of prefacing of the 

disagreement component within a turn (Pomerantz, 1984; Pomerantz & Heritage, 2012). 

Pomerantz (1984) characterizes these features as representing a dispreferred-action turn shape, 

which shows that speakers “doing disagreement” orient to its negative interactional 

consequences and therefore handle it delicately.  
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 As with general disagreement in ordinary conversation, legal invocations used in the service 

of disagreement occur with varying degrees of mitigation. Yet, unexpectedly based on 

disagreement in ordinary conversation, many of the invocations occurred as unmitigated direct 

disagreement. These invocations were often “but”-prefaced, which explicitly indexes the 

invocation as a contrast to another’s statement. An example characteristic of an unmitigated, 

“but”-prefaced invocation that performs disagreement was uttered by Juror 2 in Excerpt 2 and is 

reproduced here as Excerpt 5. 

[Excerpt 5] 

 A major debate in the conversational literature focuses on the extent to which specific 

conversational principles can be generalized. Concerning the generalization of disagreement 

preference structures across gross action categories, Pomerantz and Heritage (2012) assert that 

the problem with generalization is that the participants themselves make distinctions within 

categories of action, and these distinctions matter for the preference principles that are relevant. 

They conclude that there are contexts in which disagreements are regarded differently than in 

ordinary conversation, and that these contexts can affect the disagreeing utterance’s turn shape. 

The fact that my data is from a jury room, an institutional setting that is understood by jurors to 

be governed by court-assigned rules equalizing epistemic rights to legal knowledge, can be 

hypothesized to explain the prevalence of disagreement that employs legal invocations occurring 

without dispreferred-action turn shape. 

 Heritage’s (2012a; 2012b) notion of epistemic status posits that access to knowledge is 

stratified between different speakers along a gradient and that speakers’ orientation to this 

stratification affects their choice of conversational reference forms and content. Speakers are 

understood by others to have the epistemic right to make claims about certain knowledge if they 
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occupy a higher relative position on the epistemic gradient concerning that information. 

Regarding the jury room, since courts publicly inculcate each juror with all necessary relevant 

legal knowledge, and consequently the right to possess this knowledge, they create a setting 

where there is essentially no epistemic gradient between persons and thus, all have equal 

epistemic rights to invoke this information (see Heritage & Raymond, 2005 for a discussion of 

how epistemic stratification affects conversation).7 The context of the jury setting has 

characteristics that allow for direct contestability of opinions through assertion of law. 

 

A Summary of How Legal Consciousness is Enacted through Individual Turns at Talk 

 Patterns in how jurors formulate their legal references reveal their understanding of legality 

because these references, which invoke their perceptions of shared legal constructions, are made 

in order to facilitate intersubjective social actions and tasks. My analysis has shown that jurors 

pay attention to multiple types of law, invoke these laws as conversational resources throughout 

their deliberation, and structure these references in ways that systematically deviate from 

ordinary conversation. This deviation is not random, but rather clearly displays how the speaking 

juror is experiencing the law and interpreting legal meanings. 

 

Consequences of Legal Invocations on Subsequent Talk 

                                                
7 It can be hypothesized that jurors may orient to specific colleagues as having greater claims to legal knowledge 
due to previous legal exposure, such as prior jury service or formal legal training, even though this exposure 
involves law irrelevant to the jury’s task. Generally, jurors are made aware of their colleague’s legal backgrounds 
since potential jurors are questioned about them in front of other potential jurors during voir dire. Considering the 
Garcia jury, this complication was not pertinent as no juror had previous jury experience. Though Juror 1 admitted 
to having dropped out of law school after a year about forty years earlier, this was not referenced or alluded to at any 
point during the deliberation.   
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 Individual turns at talk do not occur in isolation, but are instead components of longer 

sequences of conversation. This section will describe three patterns that emerge concerning how 

legal invocations are responded to and thus, affect subsequent interaction. These patterns are: (1) 

invocations of law leading to a “bandwagon effect,” (2) implicit invocations of law serving as the 

first utterance in a speaker’s trajectory toward more explicit invocations, and (3) letter-of-the-law 

accounts being oriented to as necessary in the talk immediately prior to a jury’s final verdict 

decision.  

 

Hopping on the Legal Bandwagon 

 In an earlier section of this paper, the use of law in the service of disagreement was 

discussed. Pomerantz (1984) classifies disagreement as part of a larger category of 

conversational activity, assessments. Assessments, turns of talk that evaluate another’s utterance, 

are an important and expected aspect of ordinary conversation since assessments also include 

expressing agreement, which allows people to affiliate with what has just been said. Within the 

jury room, a recurrent inter-speaker pattern occurs in which one juror’s legal invocation prompts 

either an in tandem or subsequent succession of agreeing or disagreeing assessments. The legal 

bandwagon effect is a unique phenomenon not because it involves assessments, as those are to be 

anticipated regularly in ordinary conversation, but because of the assessments’ rapidity and 

quantity, as well as the fact that they usually repeat the original legal invocation rather than 

present new or additional information.    

 Excerpt 6 provides an example characteristic of when jurors “hop on the legal bandwagon.” 

Here, the deliberation focuses on whether Garcia knew that her suitcases contained drugs. Such 

knowledge was an element of each charge that needed to be proven by the prosecutor in order to 
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obtain a guilty verdict. In line 7, Juror 4 asks Juror 3 whether she is “firmly convinced” that 

Garcia had this knowledge. This utterance uses the legal term “firmly convinced,” which refers 

to the proof necessary to be convinced of an element of a crime, but is implicit overall because 

this term is not identified as referencing a law. Juror 3 responds affirmatively that she is 

convinced of Garcia’s awareness of the drugs (line 8), prompting Juror 4 to upgrade and 

explicitly assess his previous turn as the definition “they [the court] gave us” (lines 9-10). This 

explicit legal invocation leads all jurors to “hop on the legal bandwagon” between lines 13 and 

28; each juror invokes the law to express their position on whether this element of the charge 

was proven. 

[Excerpt 6] 

 Episodes of rapid succession of support are proof that jurors orient to law as the rules of the 

jury room because practically all episodes occur in response to Juror 1, whose actions other 

jurors construe as improper and at odds with the law. Referring back to Excerpt 6, Juror 1 

attempts to convince majority-position Juror 3 that the defendant should be found not guilty 

because Juror 3 only “thinks” that the element of the crime was proven, a standard that he states 

is not “positive” enough to overcome “reasonable doubt” (lines 2-3). By way of contrast, the 

majority-position jurors instead orient to Juror 1’s legal invocation being different from the 

definition provided, as shown by Juror 4’s comment that “they [the court] gave us the definition 

of firmly convinced” (line 10). Although two jurors express interest in acquitting Garcia, only 

Juror 1 articulates a rationale for this position that is not oriented to by the majority-position 

jurors as being a legitimate letter-of-the-law account. Thus, it makes sense that majority jurors 

only “hop on the bandwagon” against Juror 1, for they only construe his extralegal invocations, 

such as justice and fairness, and incorrect legal invocations to be improper. 
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A Trajectory toward Explicitness 

 Research into ordinary conversation has overwhelmingly shown that assertions agreeing with 

and supporting another’s position are both affiliative and the preferred response to a speaking 

turn (Pomerantz, 1984).8 In the jury room, these types of utterances have a recurrent patterned 

effect on legal invocations that precede them: A juror who makes an implicit legal invocation 

and subsequently receives support for it upgrades and repeats a more explicit variation of that 

previous invocation. To illustrate this point, we can refer back to Excerpt 6. In lines 9 and 10, 

Juror 4 reformulated his “firmly convinced” reference (line 7) to the more explicit definition they 

gave us, following Juror 3’s affirmative preferred response to his question in line 8.9 This 

sequence presents an example of the conversational pattern that will be referred to as a 

“trajectory toward explicitness.” 

 This conversational pattern is clear evidence that legal invocations behave differently than 

other references employed within ordinary conversation. Regarding these other references, Sacks 

(1992) argues that one of the most fundamental principles of talk is recipient design, a concept 

that states speakers should orient to recipients in producing their talk and actions. One aspect of 

recipient design involves the selection of formulations and descriptions: Sacks explains that if 

                                                
8 There are a small number of exceptions to this rule, such as when a conversant agrees with a speaker’s self-
deprecating remark (Glenn, 1991; Kotthoff, 1993). 
9 In Excerpt 6, Juror 4’s line 7 turn offers a polar question, which is a question that seeks a “yes” or “no” answer 
(see Stivers 2010 for an overview of the question-response system in American English conversation). The design of 
polar questions results in grammatical and social preferences for responses to them (Raymond, 2003). With regard 
to grammatical response preference, Juror 4’s question prefers an affirmative “yes” response since it is a straight 
interrogative. Considering social preference, Juror 4’s question also prefers an affirmative “yes” response since it is 
pushing for Juror 3 to accept a perceived proper legal account for her position. In line 8, Juror 3 provides an 
affirmative response to Juror 4’s question, although her response resists the constraints of the polar question and is 
instead repetitional. Heritage and Raymond (2012) show that repetitional responses, as contrasted to a yes/no 
response, assert a respondent’s epistemic rights to the proposition raised by the questioner by confirming rather than 
affirming it. In the context of the jury room, Juror 3’s response can be seen as both affiliative and even preferred 
because she is trying to show that she independently asserts the legal rationale that Juror 4 suggests, rather than 
simply weakly affirms it. 
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possible, speakers should select a description that they know others will know. Considering this, 

a speaker who selects an implicit legal reference is showing their belief that the recipient will 

recognize an implicit reference. If a recipient does not question or initiate some type of repair on 

the referent, the speaker understands this belief to be correct. As such, a speaker who continues 

to discuss an “understood” referent has no need to provide further information because the 

recipient has already identified it. Instead, the speaker would be predicted to pursue a trajectory 

of referent minimization (Sacks & Schegloff, 1979) and thus, subsequent referents should be 

either equally or more implicit.10 The fact that subsequent invocations of understood legal 

referents are either equally implicit or more explicit shows that something else must be going on: 

Presumably, jurors are orienting to the persuasive power of legal invocations increasing with 

their explicitness.11     

 The trajectory toward explicitness discussed in Excerpt 6 is relatively subtle compared to 

other examples of this phenomenon, such as the trajectory sequence shown in Excerpt 7. This 

excerpt takes place in the context of Juror 1 expressing a justice-inclusive rationale to acquit 

Garcia, specifically that any guilty verdict will guarantee that she receives a longer prison 

sentence than her co-defendant even though he is “more guilty” than she (lines 1-4). In lines 6 

and 9, Juror 4 responds to Juror 1’s argument with an implicit statement telling him that the jury 

cannot take the plea bargain into consideration. This implicit statement references a rule of 

                                                
10 Schegloff’s (1996) study of person reference reflects the principle of progressivity in conversation and the norm 
against telling people what they already know. Schegloff makes the distinction between locally initial reference 
forms, which include full phrases and nouns, and locally subsequent references, such as pronouns. He argues that 
reference forms involve a trajectory from greater to less explicitness, as in the example of “Mary Jane” being 
referred to as “she” in subsequent talk. When conversants depart from norms, it is presumably for a reason and 
understood to be motivated.     
11 Letter-of-the-law jurors orient to letter-of-the-law verdicts as being accountable to the law. Following from this, 
letter-of-the-law jurors also orient to the expectation that accounts using the most clear, explicit legal language 
should have the greatest likelihood of persuading other jurors to alter their positions, since these positions are 
accountable to the law expressed in the invocations. 
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evidence and thus, is of the type of law that governs jury behavior and decision-making. Juror 4 

unequivocally disagrees with Juror 1’s justification for his position, yet his dispute is mitigated: 

Juror 4’s “I know” acknowledges Juror 1’s viewpoint and his “don’t think” lessens the certainty 

of this invocation. 

[Excerpt 7] 

 Juror 1 acknowledges Juror 4’s statement with a weak “yeah” agreement token in line 11, but 

nevertheless continues to insist that consideration of the penalty is relevant to decision-making 

(lines 13-17). Based on Juror 1’s turn that continues to expound a justice-inclusive rationale, 

Juror 4 must realize that his earlier criticism of Juror 1’s decision-making approach has not been 

heeded. Evidence to support Juror 4’s recognition that Juror 1 ignored his earlier statement is his 

re-invocation of the rule previously stated in lines 6 and 9; Juror 4 has a specific purpose for 

repeating his earlier point—to persuade a still insistent Juror 1 to follow it. However, Juror 4’s 

repetition is not a word-for-word repeat. Now, his disagreement is unmitigated: He directly 

disputes Juror 1’s assertion with a contrastive “no” preface (line 19) and increases the certainty 

of his disagreement by changing “don’t think” (line 6) to “cannot” (line 22).  

 Although Juror 4’s turn in lines 19 and 22 removes his previous mitigation, it does not 

increase the explicitness of his invocation. A third turn by Juror 4 in line 26 does this: Now he 

frames the rule that sentencing can’t be taken into account when deciding guilt as something “we 

were explicitly instructed not to consider.” Unlike the removal of mitigation between lines 9 and 

22, which might have occurred because Juror 1 ignored Juror 4’s point, this same reason cannot 

be applied here. Between Juror 4’s turn in line 22 and turn in line 26, Juror 1 does not take a turn 

at talk; thus, Juror 4 has no evidence of continued resistance to his point by Juror 1. The 

repetition of an implicit reference in Juror 4’s second invocation shows that he orients to Juror 1 
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understanding his point, but ignoring it; if Juror 4 thought Juror 1 didn’t understand his point 

rather than just disagreed or ignored it, he would have earlier increased the explicitness of the 

reference in line 22. Thus, something other than Juror 4’s orientation to Juror 1 has to explain the 

increased explicitness of his third utterance.   

 The last two legal invocations in Juror 4’s three utterance trajectory take place in the midst of 

vocalized support for himself. Between these two utterances, both Juror 6 and Juror 2 “hop on 

the legal bandwagon,” rapidly and in tandem expressing agreement with Juror 4’s position (lines 

21, 23-25). Each independently verifies Juror 4’s invocation of the rule that jurors cannot 

consider punishment when deciding guilt to be correct. Sequentially subsequent to this vocalized 

support, Juror 4 increases the explicitness of his invocation. This increased explicitness appears 

to be a consequence of the affiliation given by his fellow jurors. As was previously explored in 

Excerpt 6 and is additionally shown by this, both the legal bandwagon effect and trajectory 

toward explicitness often occur together as jurors perform conversational work to jointly police 

their colleagues’ perceived improper actions.  

 

An Accountable Ending 

 The analysis of the Wisconsin jury videos conducted in previous conversational research 

demonstrated that jurors do not merely seek to reach a unanimous verdict, but rather a legitimate 

unanimous verdict (Heritage & Clayman, 2010; Maynard & Manzo, 1993). In this deliberation, 

the majority-position jurors pushed a letter-of-the-law approach similar to the pattern dominant 

in the Garcia jury. Eventually, the two minority-position jurors agreed to change their votes, with 

one accounting for his conversion through his finding of reasonable doubt on a key question of 

fact and the second articulating an account that he felt pressured by others. Although jurors knew 
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that they had reached a unanimous verdict, they refused to vote and end deliberations. This 

refusal was a result of the second minority-position juror’s claim that he was coerced into taking 

the majority’s position, an account that majority jurors oriented to as being illegitimate. To 

ensure that their final verdict was legitimate, jurors continued to deliberate until the “coerced” 

juror offered an account for a basis of doubt that would legitimately allow him to vote not guilty 

and shortly thereafter ended the deliberation. The jury’s resistance to accepting a perceived 

illegitimate verdict shows that legitimacy holds greater importance than unanimity. 

 However, the extent to which jurors orient to a need for legitimacy is not made clear by the 

Wisconsin jury. The Garcia jury clarifies this extent: For them, verdict legitimacy was still 

oriented to as a concern even though the verdict being legitimized was the inability to reach a 

verdict. Garcia jurors would not notify the court that they were deadlocked until each of them 

had given a legally legitimate account for his/her final verdict preference. Thus, this finding is 

especially important to the jury literature because it implies that there are apparent legal bases for 

ostensibly dispreferred outcomes, in this circumstance failing to reach a unanimous verdict, and 

that jurors orient to the importance of making this visible. Analysis of the Garcia jury 

deliberation suggests that prior research’s observation that juries seek to reach legitimate legally-

accountable verdicts would better capture juror behavior if phrased more broadly, namely that 

juries seek to reach legitimate legally-accountable deliberation endings.  

 The Garcia jury deliberated for almost eight hours before notifying the court that it was 

deadlocked. The interactional sequence that preceded the jury’s first decision to notify the judge 

of its difficulties was given in Excerpt 6. During this excerpt, all jurors framed their verdict 

positions in terms of whether or not they were “firmly convinced” of the defendant’s guilt (lines 

13-28). Following these assertions, all jurors had presented legally legitimate accounts for their 
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positions and as a legitimate ending had been reached, the jurors perceived it to be an appropriate 

point to end the deliberation. However, in response to the jury’s notification of its deadlock, the 

judge decided to offer the jurors an Allen charge (Allen v. United States, 1896), or advice on how 

to proceed to overcome their deadlock, and sent them back to continue deliberating. The jury 

deliberated for another two hours, but ultimately concluded that they were still deadlocked and 

re-notified the court as such. 

 The interactional sequence that preceded the jury’s second notification to the court that they 

were deadlocked is presented in Excerpt 8. In this excerpt, Juror 1 makes clear that he is voting 

not guilty because the defendant would receive a mandatory sentence if convicted. In this 

account for his position, Juror 1 considers the consequences of the verdict, something which the 

jurors were instructed not to do. He even admits that he knows he is not supposed “to have 

sympathies” (lines 17-18), but interestingly characterizes having them as the “choices we,” rather 

than he, “[a]re making” (line 21). This account threatens to undermine the legitimacy of the 

jury’s ending and as such, Juror 4 performs conversational work to push Juror 1 to instead agree 

that a legally legitimate justification is the basis for his verdict preference.    

[Excerpt 8] 

 Juror 4’s recognition that his subsequent action will object to Juror 1’s account is evident by 

his framing it with a contrastive “but” preface, although this preface is never completed due to 

his lost “train of thought” (lines 28-29). He handles Juror 1’s perceived illegitimate justice-

inclusive account in a manner reminiscent of his response to Juror 1’s improper legal invocation 

in the talk prior to the jury’s first notification of its deadlock (Excerpt 6): Juror 4 invokes a 

legitimate legal definition, in this case “reasonable doubt,” and provides this definition to the 

other jurors in the form of a question so that they can legitimately account for their positions 
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(lines 33-35). However, in contradiction to Excerpt 6, Juror 4 explicitly asks Juror 1 if the basis 

for his verdict preference is the letter-of-the-law account that has been given to him or his 

previously articulated justice-inclusive account of “perceiving the consequences” of the jury’s 

decision (lines 35-37). In line 40, Juror 1 accepts Juror 4’s proposed legitimate account, but does 

so only with weak affirmation. His “yes, yes” response uses a weak agreement token that often 

prefaces disagreement, as opposed to potential stronger affirmation techniques, such as a repeat 

of question components or an elaborated answer.12 For 10 hours, Juror 1 insisted that the 

mandatory minimum sentence guaranteed by any guilty verdict, rather than reasonable doubt, 

was the basis for his position. Nonetheless, as Juror 1 has now affirmed that he has a legitimate 

account for his position, Juror 4 requests the jury to re-notify the court that it is hung. 

 Courts do not solicit justifications for verdicts. Yet, letter-of-the-law jurors still orient to 

legitimate accounts as necessary grounds to end their deliberation, regardless of whether a 

unanimous verdict is reached. Empirical evidence suggests that this orientation is most 

prominent in the sequence of talk immediately preceding a jury’s notification to the court of their 

final decision. During this sequence, jurors who have not presented a clear argument that their 

verdict preference is accountable to the law are induced by other jurors to do so. Once these 

unjustified positions have been accounted for with law, a jury can legitimately bring their 

deliberation to a close.13 

 

                                                
12 See Footnote 9. A repetition of a question’s components shows ownership of the proposition raised by a 
questioner (Heritage & Raymond, 2012). 
13 This section does not argue that deliberations end at the first point a jury perceives that all jurors have legitimately 
accounted for their verdict preferences. Rather, it argues that in hindsight the sequence of talk preceding a jury 
reaching its final verdict decision, and choice to notify the court of this, will include jurors whose position accounts 
are perceived as questionable clarifying them with legitimate justifications. This clarification may either be 
voluntary or occur after some pushing, and might not be the first occasion that such clarification was offered. 
Admittedly, this argument has theoretical hitches, such as if juries use written ballots rather than oral roll calls. 
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A summary of how legal consciousness is collectively constructed in interaction 

 Though how jurors formulate legal invocations enact their individual perceptions of shared 

legal constructions, these invocations, when analyzed in the context of conversational sequences, 

demonstrate the types of social action prescribed by their legal consciousness as necessary to 

legitimize the full jury’s work as accountable to the law. Since jurors do not have the 

institutionalized shared legal understandings of professionals, a focus on their conversation 

allows for the direct observation of jurors’ engagement with, resistance to, and avoidance of their 

fellow jurors’ legal interpretations in their joint effort to create such shared common legal 

understandings, and render them consequential for deliberation outcomes. As evidence that they 

are reaching consensus on these understandings emerges, jurors work together to persuade 

holdout jurors to share the majority’s common legal standards, even if they disagree with the 

majority’s verdict preference. In this way, the jury’s legal standards are continually reproduced 

and become the rules that govern their deliberation. 

 

Discussion 

 Admittedly, this paper provides an in-depth analysis of only one criminal jury deliberation. 

To what extent might these findings be generalizable to other cases? From a methodological 

standpoint, conversation analysts argue that single episodes of interaction often have 

generalizable features because they draw upon social practices that are recurrent and 

reproducible (Schegloff, 1987). From a data standpoint, in comparison to Devine (2012) and 

Devine et al. (2001)’s synopses of the jury literature, the Garcia jury’s operation was fairly 

typical of normal juries. First, Devine (2012) finds that forepersons tend to be white males who 

are often either the first to speak or mention the need to choose a foreperson. This was true in the 
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Garcia jury. Second, participation is usually unequal, with some people speaking much more 

frequently than others—particularly males, forepersons, and members of minority factions as 

they are called upon to defend their positions. This was mostly true in the Garcia jury, though 

one particularly outspoken juror was a woman. Third, it is customary for a jury to take a vote 20-

45 minutes after starting its deliberations. The Garcia jury took their initial vote forty-one 

minutes into deliberations. Fourth, the initial verdict preferences corresponded to the final verdict 

as expected. The Garcia jury was divided six-to-two in favor of conviction, judging both from 

the first vote and talk leading up to it, and past research has found that this ratio in favor of 

conviction results in a hung jury about 59% of the time.14 On the other hand, the Garcia jury’s 

operation was atypical because it was filmed, though jurors commented both during and after the 

deliberation about quickly forgetting this fact, and the deliberation lasted far longer than the 

usual two-to-four hours. 

 Though the generalizability of particular findings is debatable, this paper’s true contribution 

to socio-legal and sociological knowledge is not with the specific actions of the Garcia jurors, 

but rather with the framework for studying the relationship between law, language, and 

interaction that its detailed analysis illustrates. The viability of using conversation to examine 

legal consciousness in action creates exciting new opportunities for future research. The two-part 

discussion that follows describes possible directions for inquiry. First, it describes the 

implications of this framework for jury research. Second, it describes the implications of this 

framework for analyzing the operation of everyday people’s legal and other “consciousnesses” in 

the broader social world. 

                                                
14 This percentage is based on studies of twelve-person juries. Devine et al. (2001) do not provide statistics for eight-
person juries. For six-person juries, a four-to-two initial distribution in favor of a guilty verdict results in hung juries 
35% of the time. Either way, the existence of two jurors with a not-guilty verdict preference is associated with a 
distinct risk of the jury hanging. 
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Using Conversation to Examine Jury Functioning 

 Unlike past jury studies that employed coding schemes focusing on particular factors of 

interest (Devine et al., 2001), this paper’s analysis transcended the specific content of the 

individual Garcia deliberation. The analysis focused on how jurors’ general understanding of 

points of law emerged by locating instances where jurors accounted for their positions with legal 

criteria. Previous research has shown that jurors use law as a deliberative resource to make and 

buttress their arguments (such as Holstein, 1983), though none has detailed how this resource is 

put into action over the course of conversation. My analysis details this process, demonstrating 

that law is an important tool wielded by jurors as they perform conversational work to create and 

enforce the boundaries between perceived legitimate and illegitimate actions and positions. Such 

an analysis is possible because language is intrinsically linked to social reality and the 

formulation, use, and reaction of people to legality is indicative of their legal consciousness. The 

potential generalizability of this paper’s analytic method is a result of its attention to the general 

procedures through which points of law are oriented to and invoked in practice, rather than the 

specific laws that have been allegedly violated in this particular case. 

 Though lay people rarely interact with formal legal institutions, they are socialized in their 

everyday lives with general folk attitudes, orientations, and understandings of the law and legal 

institution. For example, they enter the jury room with notions about the importance of law, as 

opposed to the extralegal idea of justice. Through conversation with their fellow jurors, they 

apply these general folk notions to their case’s specific legal instructions and develop shared 

endogenous understandings of those laws. Such developments cause certain legal interpretations 

to become privileged accounts for assertions and positions, though these accounts are not 
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necessarily legally correct. As these legal accounts gain traction among jurors, they become 

further ingrained as privileged through jurors’ recurrent use of them. 

 In the Garcia deliberation, virtually all invocations of law occurred in the service of 

disagreement. The jury’s progression prevents speculation about whether legal invocations also 

occur in the service of agreement because they revealed themselves to have a six-to-two 

predisposition toward conviction within the first half hour of deliberation.15 As the deliberation 

progressed, this division was shown to be more complex. Though the majority-position jurors 

put forth a letter-of-the-law rationale that the court’s legal instructions were the only legitimate 

grounds for decisions, the two minority-position jurors did not develop a shared approach to 

deliberations. Like his majority-position colleagues, minority-position Juror 5 opined a letter-of-

the-law rationale that he was not firmly convinced of Garcia’s guilt.16 On the other hand, Juror 1 

supported his minority position through the invocation of justice-inclusive accounts, such as that 

Garcia’s “more guilty” co-defendant had a plea bargain. The majority jurors’ differing reactions 

to these alternate accounts for the same verdict preference provide evidence that accounts for 

positions matter to jurors. 

 Analysis of the Garcia jurors’ behavior in light of the legal instructions provides evidence of 

an account-oriented framework’s potential to answer still unresolved research questions related 

to the formulation of jury procedures and legal instructions. Such analyses can push the 

institution to function in a manner consistent with the American legal system’s intent. To 

illustrate this potential, I now briefly discuss two issues that an account-oriented framework 

                                                
15 Interestingly, Garcia was later retried before a new jury that convicted her of all charges in 45 minutes. This jury 
initially had unanimous verdict agreement and legal accounts were not a major component of discussion. 
16 Jurors’ orientation to the availability of the same law to both support and reject a verdict is evidence of its 
versatility as a conversational resource. 
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would help resolve. The first issue focuses on the procedures that courts employ to communicate 

legal instructions to jurors. The second issue concerns jury nullification.  

 With respect to the first issue of how courts communicate legal instructions to jurors, these 

procedures vary greatly across courts and jurisdictions. There is variance both in terms of when 

the instructions are given to jurors, for instance prior to or during the trial, as well as whether 

jurors receive instructions orally or in writing. Across all variations, a preponderance of jury 

research supports the conclusion that jurors have difficulty understanding their instructions and 

display poor comprehension of them (Devine, 2012, pp. 55-59). Heuer and Penrod (1989) 

conducted a field experiment to examine the individual effects of instructions’ timing and 

method of communication on comprehension. Their findings did not support that written 

instructions would help the jurors recall the judge’s directions or that preliminary instructions 

would assist the jurors with recall of them. Further, they did not find that written instructions 

reduced juror confusion about the trial procedure or assisted them with following legal 

guidelines in their decision-making. These findings pertaining to written instructions are 

supported by analysis of the Garcia jury deliberation and cohere with the principles of an 

interactional-analytic framework. However, Heuer and Penrod’s (1989) findings pertaining to 

preliminary instructions contrast with this framework. 

 Prior to the Garcia trial, the court provided jurors with general legal instructions, such as that 

a defendant cannot be found guilty if the state does not present evidence proving this. After the 

trial, the court provided substantial provisions of law related to the defendant’s specific charges 

and allowed these written provisions to be taken into the jury room. At the beginning of their 

deliberation, jurors briefly read the elements necessary to find the defendant guilty. Additionally, 

jurors occasionally glanced at the instructions although no one referenced doing so. As such, and 
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in contradiction to courts’ fears (Lieberman & Sales, 1997), the written instructions did not 

increase deliberation time or divert the jury’s attention from evaluating the evidence. When the 

jurors invoked what “the instructions said,” “the law said,” or “the court told [them],” they 

referred to legal-instruction content drawn from their memory rather than printed guidelines. 

This finding suggests that investing resources during stages of the trial when jurors “develop” 

these memories would improve their ability to deliberate in a manner consistent with idealized 

models of the American legal system. 

 An account-oriented framework would also advance our understanding of nullification, a 

phenomenon grounded in community values that occurs when jurors knowingly disregard the 

law to reach a decision in favor of a defendant (Horowitz, 2008). A jury’s ability to nullify arises 

because courts simply request verdicts and not rationales for them. The most recent Supreme 

Court opinion directly on nullification, Sparf and Hansen v. United States (1895), denies jurors 

the right to judge the law relevant in a case although it does not enact or suggest measures to 

prevent this. Thus, contemporary American jurisprudence widely recognizes that while jurors 

have the power to nullify, they have no right to do so where not explicitly authorized (McKnight, 

2013). 

 Numerous American courts across various time periods, recognizing the historic centrality of 

nullification to the jury’s role as a bulwark standing between a potentially oppressive 

government and private citizens, have permitted jurors to be told, either by attorneys or judges 

themselves, that they may rely on their conscience when rendering a verdict and choose to 

nullify (Niedermeier et al., 1999). Controversy has often accompanied the allowing of 

nullification instructions by courts and prompted research into their effects on jury deliberations. 

Contrary to concerns expressed by some legal scholars and court officials, reviews of this 
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research reveal consensus that providing these instructions does not lead to anarchy or open a 

Pandora’s box of extralegal bias (Alvarez et al., 2016; Devine, 2012, pp. 68-71). Instead, 

nullification instructions appear to simply be an additional item that jurors consider along with 

the vast array of other information before them.  

 An account-oriented framework recognizes nullification and nullification instructions to be 

additional potential accounts within the virtually endless array of evidential statements that 

individuals might present to justify and buttress their positions. As this framework derives from 

the theory that conversations-in-interaction are organized (Sacks et al, 1974) and therefore 

recognizes verdicts to be products of ordered deliberative interactions, it is consistent with 

findings that nullification instructions will not lead to jury-room anarchy and that deliberation 

will serve a protective function to mitigate the influence of individual beliefs and attitudes on the 

final verdict (Alvarez et al., 2016). However, it predicts that nullification instructions will affect 

jurors’ deliberative actions and ultimately, their verdicts. This prediction arises because a court’s 

articulation of support for nullification would likely legitimate this account and lead to its 

privilege within the jury room’s endogenous standards. Still, even if jurors are given a court’s 

permission to nullify, nullification instructions would only be one type of legitimate account. 

Jurors who do not support nullification will have other legitimate accounts to invoke and it is 

unlikely that a single nullification-supporting juror will often successfully sway an entire jury to 

acquit a defendant.  

 A possible effect of nullification instructions can be inferred from the Garcia deliberation. 

Here, Juror 1 invoked nullification standards to support his not-guilty verdict preference, such as 

that the defendant should be acquitted because her co-defendant was “more guilty.” Had the 

court provided instructions legitimizing this account, it is improbable that other jurors would 
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have dropped their perceived-legitimate, strongly-held arguments. Instead, the consequence of 

these instructions would have likely only been a shortening of deliberation time as jurors would 

have earlier perceived their deadlocking to be accountable to the law. Nullification instructions 

may thus have affected the deliberative process, but perhaps not the outcome.  

 

Conversation, Accountability and the Operation of “Consciousness” 

 In their everyday lives, ordinary people encounter many processes that function in 

accordance with the law and that require them to employ their folk knowledge of legality. This 

folk knowledge is composed of the attitudes, orientations, and understandings of the law and 

legal meanings that people construct as they are socialized through interactions with their family 

and community. Ewick and Silbey’s (1998) conceptualization of law as legal consciousness 

captures how legal ideology permeates all social institutions and classifies any behavior that is 

structured by what individuals perceive as legal interpretative frameworks to be legal. Yet, 

though conceptualized in this way, the methods that researchers have used to study legal 

consciousness have been unable to realistically observe the operation of legal consciousness in 

action. Most commonly, interviews have been conducted despite producing data conflating 

attitudes and actions due to its lack of direct observation of human behavior, and suffering from 

problems related to subjects’ poor memory and recall of events. Experiments have also been 

performed, though this methodology is unable to instill in subjects the same motivation that they 

would have if their actions had real consequences. Given these shortcomings, this paper argued 

that the operation of legal consciousness should be studied in action, as it can be observed in 

natural conversation, through a conversation-analytic account-based framework. 
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 As a non-professionalized setting that is the initial introduction of lay people to formal law 

and legal tasks, the jury room is an ideal setting for an exploratory study of how conversation 

analysis can advance our understanding of legal consciousness. The jury room’s natural 

institutional conditions of controlled codified legal knowledge and shared legal authority allow 

analysts to recognize both implicit and explicit legal references that jurors invoke and orient to as 

being invoked by their colleagues. However, codified instructions are not necessary to analyze 

people’s experiences with and interpretations of legality. This is because conversation analysis is 

an inductive method through which broad interactional theories are developed from patterns that 

emerge in conversational data. Within any legal setting, one can begin by gathering naturally-

occurring interactional data, locating explicit legal invocations as well as more tacit orientations 

to points of law. To study how legal consciousness permeates into and organizes other 

institutions like the family, medicine, or education, this same methodological process can be 

used. However, when applying this process in less recognizably legal settings where law is not 

explicitly codified, it is essential to remember that a “legal consciousness in action” analysis 

aims to capture lay orientations to law, rather than what a legal scholar would objectively judge 

as law. For this reason, accounts that invoke “legalistic” rules and procedures without 

referencing actual law should be examined too since these accounts are meaningful to subjects as 

expressions of their legal consciousness. 

 This paper’s explication of the concept of “consciousness” and its development of an “in 

action” account-oriented framework to facilitate its study will be useful to scholars with interests 

other than law. To every social institution, lay ordinary people bring with them their 

consciousness of that institution. This consciousness is composed of their folk attitudes, 

orientations, and understandings of the institution’s rules and organizing principles. When 
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encountering situational contexts that they recognize as part of that institution, ordinary people 

structure their actions by employing folk-knowledge conversational resources. For example, 

though they rarely interact with formal medical settings like hospitals, people approach their 

encounters with health professionals by drawing upon their folk understandings of a health 

professional’s role and a patient’s role. Within these contexts, as within legal contexts, people 

experience medicine and interpret medicine as they engage, avoid, or resist medical principles 

and meanings. It is important to pay attention to the operation of this consciousness. 

 

Conclusion 

 The law, though unique in the extent to which it permeates the social world, is but one of the 

interpretative frameworks that lay people use as a resource to structure their everyday behavior. 

Such frameworks provide the rules and principles upon which social order is based. The 

ubiquitous nature of law outside of legal settings is a result of the special authority that lay 

people orient to law as having, which leads them to perform conversational work to create and 

maintain boundaries between perceived legitimate and illegitimate action. Thus, natural 

conversation provides a way to directly observe legal consciousness at work in the day-to-day 

practice of everyday life. An understanding of the operation of legal consciousness is important 

for ensuring that the invocation of law across institutions functions in accordance with the intent 

of that law. 

 A focus on accountability in conversation reveals the operation of “consciousness in action.” 

When people account for their positions and behaviors, they display their attitudes, orientations, 

and understandings of the ideology that led to those positions and behaviors. With respect to the 

operation of legal consciousness, the jury room is a particularly fruitful setting to study lay 
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people’s legal ideology as its institutional conditions naturally control knowledge and authority. 

This paper’s analysis of the Garcia jury deliberation demonstrates this fruitfulness by describing 

in detail the interactional process through which jurors came to jointly construct legal standards 

and thus treat as privileged the positions and behaviors that were justified with these standards. 

Similar analyses of law in other settings, as well as of other structuring ideologies in other 

institutions, can uncover much about how people perceive and enact various elements of the 

social world. 
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Excerpts: 
 
Excerpt 1. Tape 13a 26:11-26:38 
01  J1a:     well, wait [we’re here to (    )] 
02  J6c:                [◦let- let Joe talk.◦] 
03           (0.2)                                              
04  J1a: =>  it’s (.) but as far as I know tuh fin’ two things. (0.2) guilt 
05           or innocence is one. (1.1) and justice is two. (0.6) right?  
06           (0.4) 
07  J4c:     no [(  )] 
08  J2c:        [no  ] 
09  J6c:     no we’re- we’re-    [we’re- (here for)]   
10  J1a:                         [to choose        ] guilt or innocence, 
11  J2c:     that’s right (an’[                                )] 
12  J1a:                      [(we’re here for nuthin’) an a haf] we have  
13           nothin’ to do with justice,  
14  J6c:     no. 
15  J4c:     [no.] 
16  J2c:     [no.] 
17           (.) 
18  J4c:     we’re here it [sounds bad,] b’t= 
19  J6c:                   [we’re here ] 
20  J2c:                                    =b’t= 
21  J4c:                                        =[(         )] 
22  J2c:                                        =[(         )] 
23  J6c:                                        =[we’re here ] to hear the   
24           facts an’ an’ make a decision amongst those facts that we- (.)   
25           that we saw. .h we’re not here tuh rewrite thuh: (0.5) the   
26           laws.= 
27  J4c:          =right. 
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Excerpt 2. Tape 10 40:37-41:26, 42:11-42:27 
 
01  J1a:     I think she had an idea, th’t theremaybe (0.3) marijuana 
02           in  there. 
03  J6c:     that this was the reason why she was goin’ on this trip 
04  J1a:     yeah. but I don’t think she eva (0.3) participated in  
05           packaging (0.6) or saw the (.) [(marijuana)] 
06  J2c:                                    [but I don’t] know. but .hh 
07  J1a:     (alright) let me say, I don’t see any evidence tuh that. 
08  J2c: =>  but the law it says on here the law recognizes two kinds  
09           of possession actual and constructive. .h so person who  
10           know’n- knowingly has direct physical control .hh and  
11           actual possesses it or a person .h who knowingly has both  
12           the power and intention to exercise dominion over the  
13           control over a thing .h either directly or through another  
14           person or persons .h thi- is then in constructive  
15           possession of it. (0.5) so (0.3) she:: (0.3) 
16  J6c:     so you ya-= 
17  J2c:               =if she, well if she knew that there was  
18           marijuana in it, [she took ‘em and checked]=  
19                            [((knocking at door))    ]            
20  J4c:                                                =hold up. hold  
21           up. 
22           ((Bailiff comes in to ask if they want to break for lunch.  
23           Other issues, such as if there is another recorder to play 
24           the larger tape, are discussed. This excerpt continues  
25           after the bailiff leaves)) 
26  J2c: =>  but goin’ back to that (.) that if she:: (0.5) filled out  
27           the name tags, and she: physically checked the bags in at  
28           thi- at the counter, .h (0.4) an sh- (0.3) then she had  
29           constructive possession of the (0.5) of their bags:, and  
30           the marijuana.  
31           (0.4)  
 

Relevant Law: “[“Possession” is a required element for guilt on either possession charge] 

Possess means knowingly having physical possession or otherwise exercising dominion or 

control over narcotic drugs and marijuana…The law recognizes two kinds of possession, actual 

possession and constructive possession. A person who knowingly has direct physical control 

over a thing is in actual possession of it. A person who knowingly has both the power and the 

intention to exercise dominion and control over a thing either directly or through another person 

or persons is then in constructive possession of it…You may find that the element of possession 

is present if you find beyond a reasonable doubt that a defendant had actual or constructive 

possession either alone or jointly with another.”  
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Excerpt 3. Tape 11 7:53-8:16 
 
01  J5a:                 [she ]                   [she might] 
02  J1a:     if she knew [what] was in there, why [would she] ask  
03           Al:=Alonso when they were (0.9) when the two blue koot-  
04           blue suitcases showed up, what’s in there? 
05           (0.6) 
06  J4c:     well, that’s [what she said she said.] 
07  J2c: =>               [but that’s just what   ] that that’s what  
08           her attorney said. that’s not evidence. that’s was in her  
09           (.) opening argument she said that. (0.3) that’s not been  
10           (both put) in any of the evidence that [.hh          ] 
11  J5a:                                            [>I don’ know<] 
12  J2c:     he ever said that. that he wasn’t asked that question. 
 

Relevant Law: “In the opening statements and closing arguments the lawyers talked to you 

about the law and the evidence. What the lawyers said is not evidence but it may help you to 

understand the law and the evidence.” 
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Excerpt 4. Tape 16 1:04:14-1:04:40 
 
01  J6c:     ba- back to that same old question >that we can’t< y’know  
02           seem to come to agreement on, (0.3) yuh- your- your  
03           basically don’t feel thet (.) she had any idea what was  
04           goin’ on.  
05           (2.2) 
06  J1a:     not enough of an idea. (1.3) okay. (0.5) to make her  
07           guilty. 
08           (0.9) 
09  J2c:     so your- so then your sayin’ she was not aware. 
10           (4.0) 
11  J4c: =>  he’s sayin’ there’s a reasonable doubt, he  
12           [thinks] there’s a reason doubt [that  ] she was aware of. 
13  J1a:     [yeah. ]                        [right.] 
 

Relevant Law: “Knowingly as used in these instructions means that a defendant acted with 

awareness of or belief in the existence of conduct or circumstances constituting an offense. It 

does not mean that a defendant must have known the conduct is forbidden by law… the state 

must prove each element of the charges beyond a reasonable doubt. If you conclude that the 

state has not met its burden of proof beyond a reasonable doubt then reasonable doubt exists and 

the defendant must be acquitted of that charge.” 
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Excerpt 5. Tape 10 40:52-41:18 
 
01  J1a:     (alright) let me say, I don’t see any evidence tuh that. 
02  J2c: =>  but the law it says on here the law recognizes two kinds  
03           of possession actual and constructive. .h so person who  
04           know’n- knowingly has direct physical control .hh and  
05           actual possesses it or a person .h who knowingly has both  
06           the power and intention to exercise dominion over the  
07           control over a thing .h either directly or through another  
08           person or persons .h thi- is then in constructive  
09           possession of it.  
 
Relevant Law: “[“Possession” is a required element for guilt on either possession charge] 

Possess means knowingly having physical possession or otherwise exercising dominion or 

control over narcotic drugs and marijuana…The law recognizes two kinds of possession, actual 

possession and constructive possession. A person who knowingly has direct physical control 

over a thing is in actual possession of it. A person who knowingly has both the power and the 

intention to exercise dominion and control over a thing either directly or through another person 

or persons is then in constructive possession of it…You may find that the element of possession 

is present if you find beyond a reasonable doubt that a defendant had actual or constructive 

possession either alone or jointly with another.” 
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Excerpt 6. Tape 15 1:11:33-1:12:04 a 
 
01  J3c:     I think she knew what was in the suitcases.(0.4) 
02  J1a: =>  you think, (0.3) butcha not positive. (0.4) an’(0.2) c’n  
03           use the word reasonable doubt.  
04           (0.4) 
05  J3c:     w’ll I’d- I’d know,(0.3) I uh- you knew.  
06           [we don’t know.           ]= 
07  J4c: =>  [are you firmly convinced?]= 
08  J3c:                                = I am convinced,= 
09  J4c: =>                                              =they gave  
10           they gave us [the   ] definition of firmly convinced. 
11  J3c:                  [right.] 
12  J6c:                   [(right.)] 
13  J3c:     I’m convinced [she     ] knew what was in the [suitcases.] 
14  J6c:                                                   [s- juh-   ]  
15           Juror Two thinks Juror Three Juror Four, 
16  J4c:     I’m fi-firmly convinced as well.= 
17  J2c:                                     =I’m convinced she knew  
18           what [was in ] there. 
19  J5a:          [not me.] 
20           (0.4) 
21  J6c:     I’m firmly convinced.  
22           (0.2) 
23  J6c:     Juror Seven?  
24           (.) 
25  J7c:     I’m convinced.= 
26  J6c:                   =Juror Eight. 
27  J8c:     I’m convinced. 
28  J1a:     and not me.  
29           (0.3) 
30  J4c:     mkay, 
31  J7c:     so we’re banging our [heads ] against the wall,  
32  J6c:                          [and so] 
 

    a In the transcript for this excerpt, jurors’ numbers are substituted for their names  
    to keep their identities anonymous.  

 

Relevant Law: “The state must prove a defendant guilty beyond a reasonable doubt. This means 

the state must prove each element of the charges beyond a reasonable doubt. If you conclude 

that the state has not met its burden of proof beyond a reasonable doubt then reasonable doubt 

exists and the defendant must be acquitted of that charge. Proof beyond a reasonable doubt is 

proof that leaves you firmly convinced of the defendant’s guilt.” 
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Excerpt 7. Tape 11 17:41-18:28 
 
01  J1a:     plea agreement (0.5) they threw out (0.4) both possessions  
02           (1.0) an: the plea agreement says, which is right here.  
03           (0.5) attempted transportation (0.9) of (.) marijuana an’  
04           attempted transportation of narcotic drug. 
05           (0.2) 
06  J4c: =>  I know but I don’t think we can:  
07           (0.9) 
08  J1a:     well, my [(my)] 
09  J4c: =>           [take] that into account.  
10           (0.3) 
11  J1a:     muh- yeah, it (0.2)  
12  J5a(?):  w’l,=  
13  J1a:         =my big problem with this is th’t (0.3) in my mind  
14           (1.0) she was at best an accompliss. (1.0) an we’re gonna  
15           end up with the choices we make if we find ‘er guilty.  
16           (1.1) give ay ay mandatory (0.3) more severe  
17           punishment= 
18  J7c:               =then he [h’d]= 
19  J4c: =>                     [no,]= 
20  J1a:                             =than Alonso. 
21  J6c:     buh-buh th’t= 
22  J4c: =>              =but [we cannot consider that] 
23  J2c:                      [but I don’t think th’t ]  
24  J6c:     yeah, [we can’t consider him though] 
25  J2c:           [that’s not part of the facts] 
26  J4c: =>  we were explicitly instructed not to consider that. 
 

Relevant Law: “In deciding whether the defendant is guilty or not guilty do not consider the 

possible punishment.” 
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Excerpt 8. Tape 17b 19:27-20:44 
 
01  J1a:     it is just in my mind just not (0.3) .hhhh (0.3) the hh  
02           (0.8) danger is: or the (0.8) consequences are (0.8) if  
03           we’re a hung jury, (0.5) eight other people will (0.3) 
04  J6c:     >well, we don’t know this.< 
05  J1a:     possibly. 
06  J6c:     we don’t w- [w-   ] we= 
07  J1a:                 [yeah,] 
08  J6c:                           =[(we don’t know this)] 
09  J2c:                           =[(                  )] 
10  J1a:     yeah, 
11  J2c:     it doesn’t [(        )][(          )]             
12  J6c:                [that’s not][our it’s our][(    )] 
13  J1a:                            [(          )][as far] as I’m  
14           concern:: (2.3) you- you have (0.3) someone who’s (1.1)  
15           knowledgeable maybe. but maybe innocent. (1.3) being (1.1)  
16           sent to prison mandatory, (0.9) or: >maybe you<  
17           maybe maybe (0.6) yeah, I know. you’re not supposed to  
18           have sympathies.=or maybe let me finish my sentence. .h  
19           an’ maybe, (0.6) uh we’re letting someone guilty go free.  
20           (1.0) 
21  J1a:     no, I mean that’s the choices we’re making. 
22           (1.2) 
23  J4c:     kay. 
24  J2c:     hmmhmm 
25  J4c:     .hhh 
26           (0.2)  
27  J7c:     w- w- [we’re all aware of that, huhhuhhuh] 
28  J4c: =>        [but, is your choice being made on ] lack of:: (2.1)  
29           I’ve lost my train of thought hehheh 
30           (0.2)  
31  J5a:     [◦lack of (    )◦] 
32  J7c:     [lack of ev- evid][ence.  ] 
33  J4c: =>                    [are  y-] are you- are you makin’ your  
34           choice, because you still think there’s a reasonable  
35           doubt? (0.3) not because you th- (were) (.) not because  
36           of:: (.) what you:- uh what you perceive the: consequences  
37           are. 
38           (0.4) 
39  J4c: =>  that’s what we gotta [decide is.] 
40  J1a: =>                       [yes,      ] yes, 
41           (.)  
42  J5a:     mine is interpretation. 
43           (0.2) 
44  J4c:     I think we need [tuh  ] write the note. 
45  J2c:                     [okay.] 
 
Relevant Law: “The defendant has pled not guilty. These pleas of not guilty means the state must 

prove every part of each charge beyond a reasonable doubt….The state must prove a defendant 

guilty beyond a reasonable doubt. This means the state must prove each element of the charges 

beyond a reasonable doubt. If you conclude that the state has not met its burden of proof beyond 

a reasonable doubt then reasonable doubt exists and the defendant must be acquitted of that 
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charge….There are very few things in this world that we know with absolute certainty and in 

criminal cases the law does not require proof that overcomes every doubt. If based on your 

consideration of the evidence you are firmly convinced that the defendant is guilty of the crime 

charged, you must find the defendant guilty. If on the other hand you think that there is a real 

possibility that the defendant is not guilty, you must give the defendant the benefit of the doubt 

and find the defendant not guilty….In deciding whether the defendant is guilty or not guilty do 

not consider the possible punishment.” 
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Appendix: 

Conversation-Analytic Transcribing Conventions 

Conversation analytic transcribing notations are utilized in the presentation of data excerpts. 

This appendix presents a complete list of notations used in this article and briefly explains each. 

For a more complete list and explanation of standard conversation-analytic transcription 

techniques, you should refer to Jefferson 2004; Gibson 2011, 410-411; or Heritage and Clayman 

2010, 283-287.     

 
Type      Explanation 

 
Speaker notation:   Jurors are referred to by arbitrary    
   J1a      consistent numerals in the  
   J4c     excerpts. The numeral is preceded  

 by a “J” to indicate that the    
 speaker is a juror and followed by  
 either “c” or “a,” to reference   
 whether the speaker supported the  
 majority position of conviction or  
 the minority position of acquittal 
 respectively. 

 
Overlapping speech:  Left square brackets on two  
   A: he [thinks] there’s   successive lines by different  
   B:    [yeah  ]              speakers indicate a point of  
                               Overlap start, whereas separate  
                               right square brackets indicate a  
                               point of overlap end.   
  
Pauses:     Numbers in parentheses indicate  
   the (0.5) of    silence, represented in tenths of  
   thet (.) she                a second. A dot in parentheses  
                               indicates a “micropause,” audible  
                               but not readily measurable (<0.2  
                               second). 
 
Self-interruptions:  A hyphen indicates self- 
   An sh-                      interruption, often done with a  
                               glottal or dental stop. 

 
Breathing:    Hearable aspiration is shown by the 
   control .hh and   letter h, with each h roughly  
                               reflecting 0.2 second of  

respiration. Inhaling is shown by 
a leading period and exhaling with   
the lack of a period. 

 
Rushed/Slowed speech:  The combination of a “more than”   

>I don’ know<    and “less than” symbol indicates  



 58 

   <I don’ know>    that the talk between them is  
 compressed or rushed. Used in the   
reverse order, they indicate that  
a stretch of talk is slowed or  
drawn out. 

 
Intonation:    The punctuation marks are not used 

is right here.    grammatically, but to indicate  
an’ maybe,    intonation. A period indicates a  
a reasonable doubt?   falling or “final” intonation  

 contour, a comma indicates  
 “continuing” intonation, and a   
 question mark indicates rising  
 intonation.  

 
Stress:     Underlining indicates stress, a  

train of thought        combination of increased loudness  
 and higher pitch. 

 
Volume:    Degree marks enclose talk that is 

◦come on◦    significantly softer than  
 surrounding talk. 

 
Sound stretching:   Colons indicate the prolongation or  

their bags:    stretching of the sound just  
if she::      preceding them. The more colons,  

 the longer the stretching. 
 
Latched speech:    An equal sign within a single  

A: Al=Alonso      speaker’s talk indicates a single,  
      continuous utterance with no break  
A: convinced=    or pause. If the lines connected  
B:          =I am   by two equal signs are by  

 different speakers, then the  
 second followed the first with no  
discernable silence between them,  
or was “latched” to it. 

 
Unclear speech:   Single parentheses contain the  

(aight) let    transcriber’s guess as to unclear  
our (     )    speech. Empty parentheses indicate  
             that something is being said, but  
                            no hearing can be achieved. 

 
Demonstrative Arrows:   Bolded arrows followed by bold text  

A: => but the    indicate transcriber’s emphasis on  
 important illustrative portions of   
 excerpts.  

 
Transcriber’s Comments:  Double parentheses contain the  

((knocking at door))      transcriber’s description of  
        events, not spoken words. 
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Chapter 2 

Protecting Children and Drivers: 

Agency in Late-Stage Diffusion of Legal Statutes 

 

Introduction 

 States, as organizations, typically have high levels of structural inertia (Hannan & Freeman, 

1977). Although innovations are often culturally understood as progressive and desirable, they 

are risky and uncertain to potential adopters since these organizations have never experienced the 

novel policy before (Strang & Soule, 1998). Still, no organization is completely inert and 

structures evolve, albeit sometimes slowly, over time. As a set of organizations emerges as a 

field, rational actors make their organizations increasingly similar through processes of 

isomorphism (DiMaggio & Powell, 1983), for these processes of emulating peers’ strategies 

allow organizations to guard against risk through the “weighing of [others’] experiences” 

(Strang & Soule, 1998). The spread of something, in this case organizational strategy, within a 

social system is referred to as diffusion.  

 The process of diffusion described above fails to acknowledge that “innovations” do not 

solely include strategies that are wholly distinct from anything attempted in the past, but also 

small incremental changes in existing policy. Diffusion studies have systematically given more 

attention to the diffusion of distinct “novelness,” yet many of the most important changes occur 

through “novel” incremental changes to previously established and legitimated policy. Diffusion 

researchers recognize that the political-cultural context of new practices in organizational fields 

shapes their spread (Briscoe & Murphy, 2012); the introduction of distinct novel policies brings 

new salient outcomes that shift the conditions for diffusion. Thus, diffusion dynamics are 
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characterized by considerable variation stemming from policy “novelness” (Boushey, 2010) and 

the attention given to distinct novel policy diffusion fails to capture the different dynamics of 

incremental change. 

 This paper addresses the diffusion of one particular incremental policy innovation. State 

legislatures’ adoptions of DUI child-endangerment statutes, which specifically criminalize drunk 

driving with children, occurred rapidly between 1991 and 2011 and resulted in 39 states and the 

District of Columbia enacting some form of this law.1 DUI child-endangerment statutes were 

innovative policies, in the sense that no state had before statutorily recognized the relationship 

between child endangerment and alcohol in the traffic safety context (Leary, 2006). However, 

drunk driving and child endangerment had each separately been legitimated as social problems 

prior to the passage of the first DUI child-endangerment statute, as evidenced by the increased 

laws and associated penalties that state legislators passed during the 1980s to combat them. The 

enactments of DUI child-endangerment statutes can be analyzed as incremental “late” stage 

adoptions since the two behaviors being linked were previously legitimated (“pre-legitimated”). 

This paper argues that the adoption of DUI child-endangerment statutes became relatively 

decoupled from the objective circumstances that motivated earlier child protection and drunk-

driving statutes, and instead were products of politicians’ efforts to secure re-election and the 

imitation of geographically proximate actors. As a result of both child protection and drunk 

driving having been previously established as legitimate social problems, politicians were then 

able to construct drunk driving with a child passenger as a separate social problem for their own 

political gain.   

                                                
1 This paper treats Washington, D.C. (the District of Columbia) as the 51st state-level jurisdiction, a common 
analytic technique in diffusion literature. Thus, the term criminal “jurisdiction” is used interchangeably with “state” 
or “state-level jurisdiction” through the rest of this paper.  
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 U.S. Supreme Court Justice Louis Brandeis famously referred to states as “laboratories of 

democracy,” because the Tenth Amendment to the Constitution gives state legislatures the ability 

to autonomously pass laws governing their state’s territory. New policies can be adopted at the 

state-level, and ignored or overturned if they don’t work well. Those laws with beneficial 

outcomes later can be adopted by other states and/or the federal government. Most issues 

regarding crimes and punishments are left to the specific determination of the fifty-one states as 

a result of the Tenth Amendment, a system referred to as “penal federalism” by Zimring (2017). 

Given that each state government has the power to pass statutes that pertain only to that 

particular region, each state can be treated as an individual government “organization.” Thus, 

“penal federalism” creates a natural setting for the study of organizational behavior and diffusion 

dynamics. 

 

Accounting for Change in Institutional Theory 

 An “institution” describes a pattern that has attained the property of standardized 

interactional sequences that are reproduced by routine procedures that support and sustain the 

pattern rather than deliberate action (Zucker, 1983). Institutions operate as relative fixtures 

constraining environments and are accompanied by taken for granted accounts. Jepperson (1991) 

writes that causal propositions of organizational change generally take either a low-order or 

high-order perspective: The low-order perspective is methodologically individualist and seeks 

single-level explanations, giving micro-orders causal primary over more macro-orders of 

organization. The high-order, or structuralist perspective, allows for independent and unmediated 

effects of multiple orders of organization. The structuralist-level institutionalism has historically 

been incapable of “microtranslation,” the explanation of lower-level processes embodied in 
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higher-order institutional effects. Jepperson does not see this critique as detrimental to 

institutionalism because “successful influence attempts by a delimited ‘actor,’ carrying a specific 

‘interest,’ represent only one category of possible social change explanations, and successful 

change arguments need not be limited to it” (Jepperson, 1991, p. 158; my emphasis). 

 The conception of institutions as reproduced patterns neglects how organizational members 

interpret and respond to cultural logics that may be widely shared or unique to particular fields 

(Hallett & Ventresca, 2006). Recent research addresses this deficiency by depicting institutions 

as “inhabited” by actors who negotiate the meaning of institutional pressures and responses 

(Hallett, 2010; Sauder & Espeland, 2009). This research highlights the major role that the agency 

of local actors, through their negotiations of environmental pressures, has on the evolution of 

institutional processes. In light of these studies, classical structuralist institutional theory seems 

incomplete. 

 Organizations are guided by institutional rules and schemas (DiMaggio & Powell, 1983). 

Those that constitute a recognized idea of institutional life, through regulation or the supplying 

of similar services or products become recognized as organizational fields over time. In the 

initial stages of their life cycle, organizational fields display extensive diversity in approach and 

form. Once a field becomes established, organizations face an uncompromising push toward 

homogenization. Organizational change becomes less driven by competition or the search for 

efficiency. Instead, the constraining process of isomorphism forces individual units in a 

population to resemble other units that face the same set of environmental conditions. 

 Following from the above explanation, DiMaggio and Powell (1983) argue that it is rational 

actors that strive to make their organizations increasingly similar as they try to change them. 

However, although potential organizational motivations for homogenization are provided within 
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the context of their discussion of isomorphism, individual actor’s motivations are not. Although 

DiMaggio and Powell concede that elites (individual actors) exercise considerable influence over 

organizations and modern life, they contend that this does not explain sufficiently the extent to 

which organizations become structurally similar. As such, elites’ motivations are not separated 

from organizational motivations more generally. 

 The process of isomorphism for homogeneity’s sake, as opposed to efficiency, necessarily 

leads to the loose coupling and decoupling of social issues and their respective policy solutions. 

Loose coupling conveys the image that coupled events (such as an issue and solution) are 

responsive, but that each event also preserves its own identity and some evidence of its physical 

or logical separateness (Weick, 1976). Decoupling extends the metaphor of separation between 

events even farther: to conform to general expectations, organizations may develop symbolic 

responses to environmental pressures that have no relationship to objective circumstances 

(Sauder & Espeland, 2009). The conclusion being forwarded here is that although a policy 

solution may increase efficiency for the original enacting organization by remedying a problem it 

has, the subsequent adoption of the same policy by other organizations emulating the adoptee 

separates the solution from the problem that it was attempting to solve.  

 Tolbert and Zucker (1983) emphasize how early adoptions of an innovation tend to reflect 

practical circumstances, whereas later adoptions tend to be decoupled from such objective 

circumstances and instead tend to reflect other institutional forces. They argue that both whether 

or not, and the speed at which, diffusion of a new policy occurs is determined by the extent to 

which the measure has been previously institutionalized (“pre-legitimated”) into the 

organization’s formal structure. When legitimation, the process by which something becomes 
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acceptable and normative to a group, of a novel policy’s rationale has occurred prior to its 

attempted enactment, the policy is expected to diffuse widely and rapidly. 

 The constructionist perspective of social problems defines them as “the activities of 

individuals or groups making assertions of grievances and claims with respect to some putative 

conditions” (Best, 1987, p. 101). Constructionists argue that the study of social problems must 

focus on the process of claims-making, rather than objective conditions on which the claims are 

based. Claims-making is a socially-organized phenomena pushed forward by actors with a 

particular set of interests and intentions. Once a claim has been legitimated, there should not be 

an expectation that these same interests and intentions guide the new actors who seek to keep the 

problem in the public spotlight (Briscoe & Safford, 2010). Thus, new actors championing old 

problems result in scenarios that allow for the loose coupling or decoupling of social problems 

and policy solutions.  

 

The Diffusion of State Law 

 

The Process of State Legislating 

 The United States system of federalism provides state “organizations” the ability to 

autonomously pass laws governing that state’s territory. Although a minority of states allow for 

constituent-driven ballot initiatives, the primary enactors of state law are political elites. New 

laws are enacted through a combination of actions by a state’s legislature and governor: First, 

depending on the state, either its House of Representatives or Senate (or both in certain cases) 

must pass a bill containing the proposed addition or change in the law. Then, the governor must 

sign the bill into law. 
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 The legislative powers of the officials discussed above are kept in check by the fact that they 

are elected. Shipan and Volden (2006) note that studies of policy diffusion have shown that 

policymakers are motivated by considerations of reelection or reappointment. Elected officials 

act with at least some consideration of their constituents’ opinions, for constituent support is 

necessary for re-election. Soule and King (2006) find that public opinion greatly matters during 

the final stages of policy adoption when legislators actually vote on proposed laws. Legislative 

votes are concrete, irrefutable recorded evidence of elected officials’ positions on policies and 

these records of support or opposition can be touted to constituents as actions deserving of 

reelection.   

 Boushey (2010) describes state legislatures as being constrained by a scarcity of time, 

resources and political attention. Elected officials must address a multitude of different tasks on a 

daily basis including negotiating state budgets, designing regulatory policy, sitting in committee 

hearings and addressing local constituent concerns. As a result of this multitude of tasks, state 

governments cannot dedicate the time and resources needed to engage in optimal solutions for 

each and every policy problem. To save time and resources, state legislators often emulate the 

policies of their peers, making small adjustments to a neighbor’s policy in order to tailor it to 

their state’s circumstances. 

 

Legal Diffusion: Modeling Statute Spread  

 The emulation of legal policies has been the focus of much research and consequently, “law” 

generally and legal diffusion specifically have been conceived in various ways across studies. 

Suchman and Edelman (1996) take the position that institutionalists tend to treat official law 

along the lines of naïve formalism, expounding that laws mean what they say and do what they 
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mean. On the other hand, the law and society movement argues for careful attention to the ways 

in which social structure mediates the impact and meaning of law. The critical legal studies 

movement takes this position even farther, and goes so far as to say that the law actively 

constructs many of the concepts and categories that we experience as making up social structure. 

 Legal diffusion was originally modeled through the metaphor of a “legal transplant,” which 

conveys the notion that legal ideas can be “cut and pasted” between legal systems (Watson, 

1974). Langer (2004) argues that the transplant metaphor does not accurately capture the 

circulation of ideas between systems because although legal systems often take procedural ideas 

from other systems, the actual procedure that they enact is not identical to what they intended to 

copy. This argument aligns with Boushey’s (2010) research, for he also found that state 

governments made small adjustments to neighbor’s policies in order to tailor them to the 

adopting state’s circumstances rather than emulate the original policy identically. Langer (2004) 

reasons that in the process of transfer, legal ideas are transformed because the source and 

adopter’s legal systems have different procedural structures and “languages.” He proposes the 

metaphor of the “legal translation” as an alternative heuristic to capture the inherent differences 

between copied and enacted statutes that result from the transfer process.  

 

Steering Legal Diffusion: The Interests of Political Elites 

 Innovative policies, in this case new laws, vary according to issue salience, complexity, cost, 

fragility and target. Each of these characteristics shapes the way state legislators and their 

constituents process policy information when evaluating and responding to a new law (Boushey, 

2010). Issue salience influences diffusion dynamics by shifting the way officials and the public 

prioritize information. Issue complexity and cost determine the potential difficulty of policy 
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analysis and implementation. Issue fragility and targets are important in shaping organized 

opposition to a policy; for example, policies that protect children often do not encounter 

organized opposition. As election season approaches, it would make sense that legislators seek to 

“translate” especially salient, non-complex, cheap policies with fragile targets because these 

policies would be most non-contentious and uncontroversial. This description most resembles 

what Boushey refers to as a “morality policy,” which is characterized by elevated issue attention, 

low complexity and high emotional appeal. 

 Campbell and Schoenfeld (2013) find that during the last half of the twentieth century, 

American politicians increasingly adopted “tough-on-crime” rhetoric and enacted harsh criminal 

sanctions that in turn led to courtrooms across the country sentencing more and more offenders 

to prison. The decentralization of state criminal justice systems and crime policy (penal 

federalism) creates ample space for policy experimentation and political posturing. Accounts of 

penal policy choices in the 1980s and 1990s have shown that this was driven by political 

calculation; politician’s “tough-on-crime” rhetoric shaped public opinion, which then reinforced 

politicians’ policy priorities. This resulted in confusing and often redundant policy responses that 

reflected short-term thinking and strategies for political gain, as opposed to a unified political-

party-based ideology of toughness. 

 

Social Movements and Elites’ Interests 

 Rao (2009) writes that social movements, collective endeavors to initiate social change, are 

an opportunity for organizations. The challenge for activists and social movement organizations 

(SMOs) is to arouse to action individuals who are usually busy, distracted or involved. Activists 

seek to legitimate problems that need solving, and invest both time and resources to make these 
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causes “hot.” A key element in packaging hot causes is to crystallize them as grievances. 

Activists work to frame these problems to arouse deep moral feelings of outrage or shame, which 

provide an impetus for others to act and/or support the cause. In describing social movements’ 

effects on business organizations, Rao contends that they are opportunities for these 

organizations because executives can capitalize on preexisting movements for their own gain. 

This is equally true in state government “organizations”: elected political elites can capitalize on 

social problems legitimated by social movements in order secure their own re-election. 

Successful social movements create “political winners” of issues, proverbial low-hanging fruit. 

 Briscoe and Safford (2008; 2010) provide one example of how executives capitalized on 

something legitimated by a social movement for their own gain. During the 1990s, the formation 

of LGBT Groups in Fortune 500 companies accelerated rapidly as a result of the rise of the Gay 

Rights Movement. These groups took on a political cast, which by the mid-1990s was directed at 

advocating for these companies’ adoption of domestic partner benefits. As these benefits were 

legitimated and enacted by Fortune 500 companies, executives found a beneficial use for the 

LGBT Groups that had earlier protested against them. Companies began to form, run and finance 

these groups for the purpose of demonstrating their commitment to diversity to employees and 

external constituencies including customers. Today, these groups are formed more often by 

employers to promote values of workplace diversity and signal this to the marketplace, as 

opposed to being founded by workers with personal or political interests.  

 The anti-drunk-driving and child-protection social movements of the 1980s resulted in both 

of these topics becoming “hot” and legitimated each as a social problem. As a result of the 

movement actors’ demands, state legislators passed new laws and increased associated penalties 

of preexisting laws in an effort to individually combat drunk driving and child endangerment. In 
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1990, a person arrested on suspicion of drunk driving with a child in their vehicle could be 

prosecuted for both drunk driving and child endangerment. However in 1991, states started to 

pass DUI child-endangerment statutes that formally codified the relationship between drunk 

driving and child endangerment, each of which had been a previously legitimated and 

prosecutable criminal offense. These new statutes were not the result of objective indicators of 

an increased prevalence of DUI child fatalities. In most cases, the penalty that resulted from the 

“joint” charge was less severe than a sentence on the individual combined charges. Following 

Campbell and Schoenfeld (2013), I argue that the two social movements’ pre-legitimation of 

these social problems resulted in state legislators passing redundant policy responses that reflect 

short-term thinking and strategies for political gain. 

 The next section of this paper provides a brief background on the anti-drunk-driving and 

child-protection movements of the 1980s. The following section describes their joint result, the 

adoption and rapid diffusion of DUI child-endangerment statutes. 

 

The 1980s: A Tale of Two Social Movements 

 Stinchcombe (1968) defines legitimacy as having something endorsed by powerful external 

actors and developing strong relationships with external constituencies. He theorizes legitimacy 

to be a conferred status that is usually controlled by those outside an organization. Legitimacy 

results from a congruence between societal values and organizational actions. Societal values are 

constructed through the process of claims-making, which was discussed earlier (Best, 1987). 

Social movement actors and organizations (SMOs) devote energy and resources to claims-

making for the purposes of legitimation. This section discusses two social movements that 
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occurred in the 1980s, which resulted in the individual pre-legitimation of the social problems 

linked through DUI child-endangerment statutes during the 1990s and 2000s.  

 

The Anti-Drunk-Driving Movement 

 

 A History of Alcohol 

 The modern understanding of alcohol as a dangerous and problematic substance was first 

articulated at the end of the eighteenth century by Dr. Benjamin Rush in his writings about the 

“liquor problem” (Reinarman, 1988). However, the most historically prominent actions taken 

against alcohol occurred in 1919 with the ratification of the Eighteenth Amendment to the United 

States Constitution. The Eighteenth Amendment legalized Prohibition, the complete banning of 

the production, transportation and sale of “intoxicating liquors.” Unlike the DUI child 

endangerment statutes discussed in this paper which make alcohol’s presence during one specific 

activity (driving with a minor in the car) illegal, Prohibition targeted alcohol broadly and sought 

to stop its use absolutely and entirely. For reasons that are beyond the scope of this paper (see 

Rouse, 1991, for a sociological analysis of Prohibition) but include an increase in organized 

crime and prosecutions that overwhelmed the court system and limited resources during the 

Great Depression, Prohibition (the Eighteenth Amendment) was repealed in 1933 by the 

ratification of the Twenty-first amendment, the only instance in United States history that a 

constitutional amendment was repealed. 

 The latest reincarnation of the anti-drinking movement began in the late 1970s and sought to 

establish the combination of alcohol usage and driving as a social problem. During the 1960s, the 

federal government promoted and funded a variety of drinking-driving countermeasures 



 78 

(Reinarman, 1988; Weed, 1993). This succeeded in increasing the arrests for driving under the 

influence, a behavior which was much earlier criminalized with the first anti-drunk driving law 

being passed in New York in 1910. Reinarman writes that the anti-drunk driving movement did 

not spring from any rise in the incidence or prevalence of drinking-driving or in accidents 

thought to be related to it, both of which were lower in the United States than most other 

Western industrial democracies. Rather, this movement took hold in the public consciousness 

and later came to influence public policy debate because it highlighted the injustices attributed to 

drinking-driving in specific cases rather than solely sheer numbers. 

 Before the founding of organizations such as Mothers Against Drunk Driving (MADD), 

traffic safety experts and alcohol researchers had already created the public image of the “killer 

drunk,” a socially irresponsible drunk driver who injures or kills innocent people (Gusfield, 1981 

as cited in Weed, 1993). Still, the “killer drunk” image was not applied to the average drunk 

driver. Rather, drunk driving and its consequences were problems long held to merely be “folk 

crimes,” offenses routinely committed by “good citizens” that were merely unfortunate facts of 

modern life (Gusfield, 1981). The result of the anti-drunk driving movement was a shifting of 

drunk driving from a “folk crime” to a focal point of public outrage. The actions of social 

movement organizations, most prominently Mothers Against Drunk Driving, were instrumental 

to this shift. 

 

 Mothers Against Drunk Driving: The Charisma of Candy Lightner 

 Mothers Against Drunk Driving (originally named Mothers Against Drunk Drivers) was 

incorporated as a non-profit organization in August 1980 by Candy Lightner. Three months 

earlier, Lightner’s daughter was struck and killed by a hit-and-run driver who was later found to 
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have been intoxicated. Candy discovered, much to her outrage, that her daughter’s killer had 

been on probation for previous DUI convictions and out on bail for another hit-and-run DUI 

offense at the time of the accident. Lightner channeled her grief and anger into efforts to get 

tougher DUI laws passed by her home state’s legislature, the culmination of which was the 

founding of MADD. By 1985, Lightner was able to overcome the indifference to drunk driving 

that policy makers originally acted toward her with and define DUI as a politically “hot” issue 

(Reinarman, 1988). Lightner’s immediate success can be seen through the enactment of the 

following measures that increased the states’ anti-drunk-driving weaponry: mandatory jail 

sentences, higher minimum fines and the elimination of plea bargaining for DUI offenses; 

reduction of the blood-alcohol-content standard to today’s common standard of 0.08%; implied 

consent from all licensed drivers for BAC testing and “per se” license suspensions on the scene 

for any who meet that standard; roadblocks or highway “sobriety checkpoints” to stop vehicles 

randomly; and a nationwide minimum drinking age of 21 that the federal government 

“encouraged” states to adopt under threat of highway fund withholding.  

 Sociologists of social movements have devoted much effort to analyzing what led to 

MADD’s success as a social movement organization, as opposed to the many other organizations 

(such as Remove Intoxicated Drivers or RID) that sought to constitute drunk driving as a social 

problem. Many actually do attribute much of this to the characteristics of Lightner herself and 

the fact that MADD operated as an organization originally composed of “victim-activists” like 

her. Weed (1993) views Lightner as having been an exemplar Weberian charismatic leader, 

whose legitimate authority rests on “devotion to the specific and exceptional sanctity, heroism or 

exemplary character of an individual person, and of the normative patterns or order revealed or 

ordained by him” (Weber, 1964 as quoted in Weed, 1993, p. 330). As implied by this definition, 
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charisma represents a noninstitutionalized quality that garners legitimation for an individual and 

their ideas based on something akin to an emotional form of communal relationship. The 

charismatic effect leads those associated with their leader to see their relationship to them as a 

“calling,” rather than any other type of obligation; Lightner’s charisma led her to gain a large 

following which in turn meant a large MADD membership base. 

 Lightner’s recognition as an authoritative source worthy of consultation on the public 

discourse of drunk driving was, in addition to her charisma, aided by her status as a “victim-

activist” (Weed, 1990). In commenting on the workings of face-to-face interaction, Heritage 

(2012) proposes the concept of an “epistemic gradient” by which participants in conversation 

grant each other access and rights to specific domains of knowledge and information. Certain 

interactants are construed as being “knowing,” whereas others are “unknowing” with regard to 

what is being discussed. This epistemic gradient can be generalized far beyond face-to-face 

interaction; Lightner, as a victim-activist, had claims to discuss her “‘experiential knowledge’ 

about the ‘realities’ of the drunk driving problem” and was seen as having a form of expertise in 

her “special understanding” of the issue (Weed, 1990). Lightner inherently had a credible voice 

in public policy debate stemming from her daughter’s tragic death.  

 

 Mothers Against Drunk Driving: The Rise and Decline of an SMO  

 Candy Lightner obviously had an important role in establishing the anti-drunken-driving 

movement as a consensus movement, which McCarthy and Wolfson (1992) define as a social 

movement with strong institutional facilitation of its efforts, widespread public support for its 

goals, generalized familiarity with its collective-action frame and no countermovement 

contesting its claims. However, the majority of the daily local- and state-governmental lobbying 
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and interactions with the public were conducted and organized by 400 local chapters affiliated 

with the national structure of MADD. Similarly to Candy Lightner, local MADD activists were 

relatively inexperienced, but “picked up the slogan you can make a difference.” McCarthy and 

Wolfson (1996) results highlight the important role of this “you can make a difference” 

individual-actor agency in the success of local chapters of both MADD and other anti-drunk-

driving organizations.     

 Edwards and McCarthy (2004) find that availability of social capital, defined as the 

networked access to resources available in specific settings, both facilitate and constrain the 

mobilization of SMOs. Social capital is a precondition, but also an outcome, of mobilization; 

original presence of social capital allows for SMO mobilization that later tends to reproduce the 

original pattern of social capital. Their analysis of the survival of local MADD chapters showed 

that groups with initial access to patronage and a greater stock of weak ties in their community, 

to maintain the patronage, were most likely to survive. Additionally, strategic decisions of 

MADD chapters were found to shape their trajectory: chapters that mainly focused on aiding 

drunk-driving victims’ recovery rather than mobilizing their community against the issue were 

less likely to persist because they did not have the networks to maintain their original levels of 

social capital. 

 By 1990, MADD was in decline. Only seventy-nine percent of MADD chapters active in 

1985 were still active in 1988 (Edwards & McCarthy, 2004). On the national level, Candy 

Lightner’s role as the figurehead of MADD and her ties to the organization ended by 1986 

(Weed, 1990). However, there is no doubt that by decline, MADD was firmly embedded in the 

conscious map of American’s day-to-day political and social worlds (McCarthy & Wolfson, 

1996). As evident by states’ increased anti-drunk-driving weaponry and the public attention 
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given to the issue, MADD had succeeded in legitimating drunk driving as a social problem and 

establishing anti-drunk-driving organizations as credible actors in the drunk-driving debate.   

 

The Child-Protection Movement 

 

 A History of Child Protection 

 American society’s attitude toward children has not been constant, but rather has greatly 

changed over time with different historical eras being characterized by strikingly different and 

diverse childhoods. Mintz (2004) conceives of the history of American childhood in several 

overlapping phases. The earliest colonists promoted childhood as a period in which the young 

were viewed as adults in training. Both secular and religious authorities regarded childhood as a 

time of deficiency and incompleteness, and a parent’s duty was recognized as hurrying a child 

toward adult status through early engagement in work responsibilities both within the home and 

through outside servant- and apprenticeships. During the mid-1700s, this “premodern” 

conception of childhood was replaced by the emergence of new attitudes, many of which 

continue to define modern childhood. These attitudes included the viewing of childhood as a 

separate stage of life that required special care and institutions because children were believed to 

be innocent, malleable and fragile creatures that needed to be sheltered from contamination. 

 Best (1994) describes this change in attitudes as the “sentimentalizing” of childhood. This 

redefinition caused people to speak less of children’s utility and ability to contribute to the 

family’s finances, and instead led to the promotion of the family as a sphere of sentiment and 

nurture for children. The “sentimentalizing” of childhood was gradual, beginning with the more 
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privileged and later diffusing through the social structure. Sentimentalized, sheltered childhood 

was not the model experience of American children until the 1950s (Mintz, 2004).   

The shift toward a public attitude of sheltered childhood was advanced by reformers during 

the earlier incarnations of the child protection movement. Social reformers’ efforts to improve 

child welfare during this time period resulted in programs such as public schools, juvenile courts, 

scout troops, Sunday schools, foster homes and inoculation programs. Reformers devised these 

programs to address particular social problems, guided by their images of childhood, children’s 

needs and children’s problems. 

  

 Images of Children and their Effect on Public Policy 

 Best (1990) comments that several broad images of children have pervaded reformers’ 

constructions of child-related social problems, with each image leading movement leaders to 

pursue different courses of action. The most common image is the rebellious child, who rejects 

the adult world’s expectations and makes troublesome choices like breaking the law. Reformers 

respond to rebellion by trying to control the choices children make, the clearest example of 

which was the rise of new legal authority in the juvenile justice system. The deprived child, a 

second common image, faces matters of circumstance that are not their choice, such as poverty 

or family problems. Reformers seek to overcome these deprivations by compensating for what is 

missing, rather than assigning blame. A third image, the sick child, gained prominence during the 

early twentieth century as a result of advances in medical science. The sick child is plagued by a 

medical problem that reformers try to care for and cure.  

 Best (1990) argues that historically reformers have concerned themselves with rebellious, 

deprived and sick children. However, during the 1970s and 1980s, the child-victim image rose to 
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prominence and thereafter played the most important role in shaping modern child protection 

efforts. The child-victim is conceptualized as someone who is vulnerable to the harms 

intentionally inflicted by others. The “intent” dimension of the child-victim’s plight, the fact that 

someone’s purposeful actions resulted in harm, leads reformers to take different steps to assay 

the problem. Instead of simply helping the child-victims in the same manner that they helped 

rebellious, deprived and sick children, reformers additionally seek to punish those who cause the 

harm. The construction of a social problem involving a child-victim leads to criminalization. 

 The modern interest in threats to children began with the claims of battered-child syndrome 

in the 1960s. This was joined by sexual abuse, child pornography, child snatching, missing 

children and ritual abuse during the 1970s and 1980s. Just as the anti-drunk-driving movement’s 

effect in legitimating drunk driving as a social problem can be seen through the additional 

weaponry given to law enforcement to combat its occurrence, objective evidence exists for the 

child protection movement’s influence on public discourse and public policy. Such evidence 

includes the passage of the Child Abuse Victims’ Rights Act of 1986 and the Child Sexual 

Abuse and Pornography Act of 1986 into federal law in the 1980s, and the enacting of Megan’s 

Law and the Amber Alert system in the 1990s. 

 

Setting the Stage for Reconstitution 

 The child-victim motif inherently connected the anti-drunk-driving and child-protection 

movements. The anti-drunk-driving movement of the 1980s, led most prominently by MADD, 

used the image of the killer drunk harming child-victims to create the public image that all drunk 

drivers were dangerous individuals. The broader child protection movement of the 1970s and 

1980s, of which MADD’s advocacy against killer drunks was only one aspect, also wielded the 
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child-victim image and resulted in adults who caused any harm to children being labeled as 

menaces to society. Each offense was independently legitimated as deserving punishment.  

 Thus by 1991 when the first DUI child endangerment statute was passed, both drunk driving 

and child endangerment had individually been constructed as social problems rather than 

blameless folk crimes. The passage of the first two DUI child-endangerment statutes in Florida 

and Nevada represented an incremental policy increase; prior to this statute’s passing, a drunk 

driver with a minor passenger could be prosecuted for both drunk driving and child 

endangerment. DUI child endangerment statutes did not criminalize a prior legal behavior, but 

rather simply formally codified the relationship between two previously criminalized actions in a 

single legal provision. 

 Boushey (2010) characterizes incremental policy changes as generally occurring through 

negative feedback cycles, which are characterized by risk-averse officials making marginal 

adjustments to policy regimes in order to maintain the status quo. Such negative feedback cycles 

are periods of policy stagnation. However as will be shown, the adoption of DUI child-

endangerment statutes occurred rapidly and was touted publicly. The fact that these statutes 

consolidated the social-problem outcomes of two consensus movements resulted in them being 

“political winners” for whoever supported them. The next section of this paper briefly describes 

DUI child-endangerment statutes and the pattern of their diffusion. 

 

Driving Drunk with Children 

 Every state-level jurisdiction in the United States has general child-endangerment and child-

abuse laws. These laws provide prosecutors with a broad resource to protect children, for what 

exactly constitutes “child endangerment” and “child abuse” is left to their discretion. It is 
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important from a practical standpoint that these laws are extremely vague. Every case that 

reaches a prosecutor’s desk is different and thus, the state needs to have broad guidelines that are 

applicable to a wide range of unpredictable circumstances. However, the lack of statutes that 

target specific actions, as opposed to the more general concepts of “child endangerment” and 

“child abuse,” results in this wide range of circumstances being treated equally before the law; 

persons suspected of committing different acts face the same criminal charge and if convicted, 

receive the same criminal sanction. General statutes allow for court functioning at the price of 

recognizing that actions vary greatly in terms of society viewing them as social problems. 

The social role of childhood has long been differentiated from adulthood (Boli-Bennett & Meyer, 

1978). Boli-Bennett and Meyer find that across nation-states, governments normally take 

additional responsibilities for the category of persons called children. This allows for state 

control of the socialization of its members for future aiding of national development, achieving 

progress and obtaining success in the world system. The ideology of childhood sees the young as 

dependent on the state, with protection of their welfare being a state function. 

 According to the most recent available data, motor vehicle crashes were the leading cause of 

death for children under the age of 14 (NHTSA Children, 2010). Of the 1,210 children killed in 

traffic accidents in 2010, 211 children died in alcohol-impaired-driving crashes with 131 

children having been the passengers of a vehicle with a driver who had a blood alcohol 

concentration (BAC) of 0.08 grams per deciliter (g/dL) or higher. These figures represent a large 

decrease in motor vehicle-related child fatalities since the early 1990s. In comparison, 2,878 

children were killed in traffic accidents with 565 of these deaths occurring as a result of alcohol-

impaired-driving crashes in 1990 and 2,363 children were killed in traffic accidents with 359 of 
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these deaths occurring as a result of alcohol-impaired-driving crashes in 2000 (Figures obtained 

directly from the National Highway Traffic Safety Administration). 

 Prior to 1990, no state statutorily recognized the relationship between child endangerment 

and alcohol in the traffic safety context (Leary, 2006). By this, it is meant that although virtually 

every state recognized the inherent dangers of driving under the influence of alcohol or drugs 

(DUI or DWI), none articulated special sanctions for DUI drivers with minor passengers. 

Driving drunk with a minor passenger was previously prosecutable as “general” child 

endangerment because this behavior created a risk to a child’s physical, mental and emotional 

well-being. The use of prosecutorial powers to litigate driving drunk with a minor as a means of 

child protection went unquestioned and these cases were routine and uncontroversial. 

 In 1991, the Florida and Nevada legislatures passed the first two DUI child-endangerment 

statutes. “DUI child-endangerment statutes” are defined in this paper as legislation that enacts 

legal provisions which specifically articulate drunk driving with a minor passenger as a criminal 

offense distinct from other crimes and result in a unique criminal charge, sanction or both, being 

brought against the accused by the state. DUI child-endangerment provisions punish neglect 

without regard to the potential consequences that may result from that neglect. For example, a 

statute that mandates an additional year of imprisonment for a defendant because his drunk 

driving resulted in the death of his car’s minor passenger would not be considered a DUI “child-

endangerment” statute because the additional penalty is caused by the child’s death rather than 

his being placed in a potentially dangerous situation. Since 1991, thirty-seven additional states 

and the District of Columbia have enacted DUI child-endangerment statutes, the most recent 

being Nebraska in 2011. Graph 1 visually displays the trend in this statute’s adoption between 

1991 and 2011. 
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[Graph 1] 

 Graph 1 illustrates that the original pace at which DUI child-endangerment statutes were 

adopted was slow. Following the first passage of this legislation in Florida and Nevada, between 

one to three new statutes was enacted yearly during 1992 and 2000. The bulk of 21st century new 

adoptions of DUI child-endangerment legislation occurred in three specific years; four statutes 

were enacted in 2001, six in 2003 and five in 2005. The trend of adoptions can be summarized as 

occurring gradually in the 1990s, increasing in speed during the early 2000s and peaking by 

2005, resorting back to a slower pace after this year. The slower pace of new enactments after 

2005 is not surprising as almost three-quarters of all states had passed a statute by then. 

 DUI child-endangerment statutes can be classified into three distinct groups based on the 

“special sanctions” that they impose. As Table 1 shows, the largest proportion of states enacted 

additional penalty statutes. Additional penalty provisions are normally enacted within the state’s 

general drunk-driving laws and add specific mandatory sanctions to the standard DUI penalties 

that a convicted DUI defendant receives if a child was in the car. Aggravating circumstance 

provisions are also enacted within the state’s general drunk-driving laws. These provisions do 

not prescribe specific additional sanctions for convicted DUI defendants who had child 

passengers, although they all judges or jurors to consider the presence of the child as an 

aggravating circumstance for sentencing purposes. A third group of states classifies driving 

drunk with a child in the vehicle as a distinct separate offense, which a defendant can be 

prosecuted for having committed in addition to their regular DUI. Graph 2 displays the 

adoptions of DUI child-endangerment statutes by the “specific sanctions” that they impose. 

[Table 1] 

[Graph 2] 
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 This section defined the content and described the diffusion of DUI child-endangerment 

statutes. It did not, however, address any factors theorized to be linked with their passage. This is 

the topic of the next section of this paper. 

 

Predicting Diffusion 

 Policy diffusion is inherently affected by the environmental characteristics of the social 

system in which the adoption is occurring. In the case of state-level policy adoption, these 

characteristics can be divided into intrastate (characteristics of ego state itself) and interstate 

(characteristics that relate to other states). Both intrastate and interstate characteristics are 

expected to affect diffusion patterns. 

 

Intrinsic Propensity 

 Intrinsic characteristics (intrastate characteristics) are those attributes of actors that increase 

or decrease their propensity to adopt a policy, irrespective of the behavior of others (Myers 

2000). Since both child endangerment and drunk driving were legitimate social problems prior to 

the adoption of the first DUI child-endangerment statute, it is hypothesized that characteristics 

which might signal increased incidence of either would also lead to increased propensity for the 

joint statute’s adoption. For example, a state where people rely on cars for transport rather than 

public transportation, such as buses or a subway system, would be hypothesized to be more 

likely to pass both stricter and harsher drunk driving laws since this behavior would be more 

likely to occur as people are more often in cars. In a similar vein, a state where people rely on 

cars for transport rather than public transportation would be more likely to pass DUI child-



 90 

endangerment statutes since this behavior would be more likely to occur as people are more 

often in cars. 

H1: Automobile use in a state is positively related to the passage of DUI child-
endangerment statutes by that state’s legislature.   
 

 Just as drunk driving cannot occur if a population does not use automobiles for 

transportation, drunk driving also cannot occur if citizens can’t get drunk. It is expected 

that the density of alcohol establishments, locations where alcohol is sold and consumed 

on the premises, is linked to the passage of anti-drunk-driving policies because a larger 

number of alcohol establishments will increase conditions where drunk driving is 

possible and thus, lead to a higher incidence of the behavior. Additionally, a high DUI 

arrest rate should lead to more enacting of DUI child-endangerment statutes specifically 

because the prevalence of DUI arrests implies that DUI with a child is more likely to 

occur given that driving drunk is a precondition for driving drunk with a child.  

H2: The density of alcohol establishments in a state is positively related to the 
passage of DUI child-endangerment statutes by that state’s legislature. 
 
H3: The rate of DUI arrests in a state is positively related to the passage DUI 
child-endangerment statutes by that state’s legislature. 
 

 Newspaper data is often used in the study of collective action as a measure of the news 

media’s coverage of an issue (Andrews & Caren, 2010; Earl et al., 2004). Andrews and 

Caren (2010) write that social movement scholars often depict the news media as playing 

a pivotal role in shaping whether and how movements generate broad change, for it 

draws attention to the movements’ issues, claims and supports. This attention affects the 

public agenda through the influencing of public opinion, authorities and elites. Media 

coverage of an issue affects its prominence on the “public policy docket.” 
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H4: The amount of coverage given by a state’s newspapers to drunk driving is 
positively related to the passage of drunk driving laws, in this case DUI child-
endangerment statutes by that state’s legislature.   
 

 The consequence of the relationship between drunk driving and child endangerment 

can be most objectively measured by the number of fatalities of children in drunk-driving 

accidents. Although DUI child-endangerment statutes target “endangerment” or neglect 

rather than the potential aftermath of this neglect (such as an increased penalty if the 

fatality of a drunk-driving related crash was a child), increased drunk-driving-related 

child fatalities signal to the public that people are driving drunk with children in their 

vehicle, for driving drunk with a child is a necessary prerequisite for a child dying in such 

an accident. Thus, higher numbers of DUI child fatalities lead to greater action taken to 

protect children from drunk drivers. 

H5: The number of child fatalities in drunk-driving-related-accidents in a state 
is positively related to the passage of DUI child-endangerment statutes by that 
state’s legislature.   
 

 Non-profit social movement organizations’ influence on governmental policies has been 

extensively discussed in past diffusion research. McCarthy and Zald (1977) define a social 

movement organization (SMO) as a complex, or formal, organization which identifies its goals 

with the preferences of a social movement and attempts to implement these goals. All social 

movements that have as their goal the attainment of the broadest preferences of a social 

movement constitute a social movement industry (SMI)—the organizational analogue of a social 

movement. The presence of an SMI signals that a social movement is fully mobilized and that a 

network of individual organizations exists to fight for its target goals, a set of preferred changes 

toward which the social movement claims to be working. Resource mobilization theory links the 

resources of an SMI and its constituent social movement organizations as a central factor in 
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predicting its effectiveness. The presence of SMOs, specifically those that are well-resourced and 

well-networked in larger SMIs, can be hypothesized under resource mobilization theory to affect 

the achieving of social movement’s goals. 

 It is important to note that some evidence exists that conventional resources do not predict an 

SMO’s effectiveness. Wolfson (1995), in studying MADD’s effect on state’s increasing their 

minimum drinking age to 21, concluded that conventional resources (money, members, labor) 

were not found to play an important role in determining the level of influence of MADD in 

particular states. Rather, he found that SMO characteristics related to group legitimacy affected 

the odds of passage of “21,” while group age, membership size and revenues did not. These 

results are logical because the key task of relatively powerless groups (in the sense that they 

don’t wield legislative power) is to enlist the support of sympathetic, influential third parties, 

which may hinge on groups’ acceptability to such parties. Thus, this perspective would predict 

that measures of an organization’s legitimacy, such as their being invited to comment at 

legislative hearings, rather than objective counts of their resources or number of chapters would 

be significant in predicting their effect on legislative passing.  

H6: The density of social movement organizations related to the goal (anti-
drunk driving and child abuse/child rights) is positively related to the passage of 
DUI child-endangerment statutes by that state’s legislature. 

 
 One final intrinsic characteristic hypothesized as being predictive of the adoption of DUI 

child-endangerment statutes is the political climate in which the passage vote takes place. 

Policymakers have their own self-interested motivations for choosing which legislation to 

support, considerations of reelection or reappointment (Shipan & Volden, 2006). Elected 

officials act with at least some consideration of their constituents’ opinions, for constituent 

support is necessary for re-election. Soule and King (2006) find that public opinion greatly 
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matters during the final stages of policy adoption, when legislators actually vote on proposed 

laws. This is because legislative votes are indisputable evidence of legislators’ positions and 

actions. 

 The independent child endangerment and anti-drunk-driving legislation passed during the 

1980s was a product of two consensus movements, social movements with widespread public 

support for their goals and no countermovement contesting their claims. As such, additional 

legislation that reinforces these previously legitimated social problems are expected to be 

“political winners”—laws that have widespread public support and no countermovement 

contesting their passage. Support for these statutes is expected to be nonpartisan for they 

combine two elements that traditionally have been “political winners” for candidates of any 

political party: “tough-on-crime” rhetoric (Campbell & Schoenfeld, 2013) and targeting children 

(Boushey, 2010). As such, it is expected that being an election year will be predictive of this 

statute’s passing. Political elites will specifically champion these laws in election years because 

adoption of a pre-legitimated policy serves a positive function for them in running their 

campaigns.  

H7: The percentage of legislative seats on the November general election ballot, 
a measure of whether or not it is an election year, is positively related to the 
passage of DUI child-endangerment statutes by that state’s legislature.  
 
 

Interstate Diffusion Characteristics 

 Myers (2000), in describing the spread of racial rioting in the United States from 1964 to 

1971, writes that riots are not independent events and modeling them as such results in an 

inadequate understanding of them. Rather, actors are interdependent and riot occurrences reflect 

different levels of responsiveness and resistance to the actions of others beyond what intrinsic 
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actor characteristics would predict. The principles expounded by Myers are applicable to 

processes far beyond riots. They describe the theoretical underpinnings of diffusion more 

generally. 

 Interstate effects are commonly captured in diffusion models by three vectors that tap at 

different dimensions of interstate influence: proximity, infectiousness and susceptibility (for 

example see Briscoe & Safford, 2008; Myers, 2000; Schneiberg & Soule, 2005). Proximity 

examines how the actions of states in some grouping affect the actions of other states in that 

group. Schneiberg and Soule (2005) write that classifications that identify organizations as 

similar or in the same category can constitute those organizations as cognitive or institutional 

communities of peers. These groups create pathways for emulation and enhance diffusion 

because actors look toward others that are similar to them when deciding strategy, “weighing” 

these peers’ experiences before taking actions of their own. This paper operationalizes proximity 

as a “literal measure,” physical closeness. It is expected that states that share borders will be 

constituted as communities of peers and emulate the policy ideas of their neighbors. Thus, it is 

hypothesized that bordering states’ enactments of DUI child-endangerment statutes will affect 

potential adopters considerations to adopt. 

H8: The number of bordering states that have a DUI child-endangerment 
statute is positively related to the passage of DUI child-endangerment statutes 
by that state’s legislature. 
 

 The infectiousness vector produces an estimate of how influential the individual actor’s 

adoption act is on everyone else in the system. Myers (2000) explains that the usual approach to 

operationalize this vector is to identify some key characteristic(s) of individual actors that are 

thought to regulate infectiousness and multiply this characteristic by the number of times 

adoption has occurred. A key characteristic of DUI child-endangerment statutes is the “special 
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penalty” that it assigns once passed. As discussed earlier, DUI child-endangerment statutes may 

either create provisions for additional penalties, aggravating circumstance considerations or 

prosecutable separate offenses. The type of “special penalty” assigned does not necessarily 

correlate with severity of penalty; an additional penalty provision might mandate an extra year of 

imprisonment, whereas a separate offense charge might only result in six months of 

imprisonment upon conviction. Because type of special penalty does not correlate with severity 

of penalty, it is unclear whether infectiousness measured in this way has an effect on statute 

passage. As such, infectiousness measures will be included as control variables in the models, 

but no hypothesis can be made.  

 The final diffusion vector, susceptibility, conveys information about how responsive an 

individual actor is when an adoption occurs. As with the infectiousness vector, it is 

operationalized by identifying some key characteristic(s) of individual actors that are thought to 

regulate susceptibility and multiply this characteristic by the number of times adoption has 

occurred. Chaves (1996) used an analytic strategy earlier suggested by Strang and Meyer (1994) 

to measure susceptibility. In his study of U.S. Christian denominations’ ordaining of women, 

Chaves explored cultural similarities among denominations as potential influences of the 

practice’s diffusion. Cultural similarities lead groups to perceive themselves as similar and thus, 

act in similar manners. It is hypothesized that states with similar numbers of alcohol 

establishments, rates of drunk-driving arrests and media coverage of drunk driving will also 

behave similarly when tackling the problem of drunk driving with a child.  

H9: The adoption of DUI child-endangerment statutes by other states with 
cultural similarities to a particular state is positively related to the passage of 
DUI child-endangerment statutes by that state’s legislature.   
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Data 

 The measures for variables discussed in the preceding section and analyzed through 

statistical models in later sections of this paper were either constructed by the author or collected 

from a variety of resources. This section briefly describes the variables used in the analysis. 

Table 2 provides descriptive statistics for each variable. The table includes the minimum value, 

maximum value, mean value, standard deviation and number of observations of each variable. 

The table in Appendix 1 has additional information regarding how each variable was 

constructed. 

[Table 2] 

 Two brief comments about variable construction warrant being made at this point. First, 

population, which is normally included in models of legislative passage, was highly correlated 

with several of the independent variables. As a result, variables thought to be theoretically linked 

to population were constructed as rates per 100,000 people, children or adults depending on 

relevant population statistic. Second, several variables had skewed distributions and were logged 

to correct for this. Variables that were logged include alcohol establishments, anti-drunk driving 

organizations, child-fatalities in alcohol-related crashes, children’s advocacy organizations, 

driving under the influence arrests, media coverage of driving under the influence, proportion of 

legislative seats on the ballot in the general election, total number of DUI child-endangerment 

statutes passed in the previous year, cumulative states with DUI child-endangerment statute, and 

all proximity, infectiousness and susceptibility vector measures.  

 Year of Passage (Dependent Variable): This variable represents a state’s first adoption of a 

DUI child-endangerment statute. Year of first adoption was chosen as the dependent variable, as 

opposed to the additional inclusion of years during which subsequent changes to a statute 
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occurred, because this paper seeks to describe the policy’s diffusion across states and diffusion 

of original policy is solely representable by original enactment. The years prior to statute 

adoption were coded “0,” the year of adoption was coded “1” and all years after adoption were 

coded “.”. The “.” treats the case in question as missing data.  

 Alcohol- and Car-Related Variables: Five variables were used to capture the effects that 

alcohol- and car-related intrinsic characteristics had on legislation passage. Vehicle-miles of 

travel is a rate obtained by taking the total number of miles driven by cars in a state and 

standardizing it per 100,000 adults. DUI arrests is a rate obtained by taking the total number of 

DUI arrests in a state (obtained from Table 69 of the FBI’s Uniform Crime Report) and 

standardizing it per 100,000 adults. Child fatalities in alcohol-related crashes is a measure that 

directly reflects the linkage of child endangerment and alcohol. This was correlated with both 

adult fatalities and total fatalities in alcohol-related crashes. It was thought that the passage of 

DUI child-endangerment statutes would be most affected by the child fatality rate specifically 

and thus, this was the measure included in the final models (the use of the other two variables did 

not change the results). This variable was calculated per 100,000 children. Alcohol 

establishments is a measure of density of locations where individuals can purchase consume 

alcohol on the premises, such as a tavern as opposed to a supermarket. Such alcohol 

establishments were thought to be most relevant as a measure since persons who visit them 

consume alcohol before going home, leading to a greater risk of drunk driving to get home. This 

variable was calculated per 100,000 adults. 

 The final alcohol-related variable measured media coverage of drunk driving. Media 

coverage leads to public attention of an issue, which keeps it active in the policy arena. Media 

coverage was measured using a NewsBank newspaper database search (see Andrews and Caren 
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2010 for additional information regarding the methodology). Such searches involve employing a 

system to scan all newspapers published in a certain time period. Soule (1997) writes that such a 

search is beneficial since it allows the researcher to scan many more and varied newspapers in a 

short period of time, allowing for a more thorough data collection than could be possible 

otherwise. Terms that were searched included “drinking and driving,” “drunk driving,” “DUI” 

and “DWI.” The absolute count of DUI articles per state were standardized using NewsHole, a 

measure which controls for variance in the number of state newspapers.  

 Advocacy Organizations: As described in previous sections, child protection and anti-drunk-

driving advocacy organizations played prominent roles in legitimating those issues as social 

problems and a measure of organizational density was created for both anti-drunk-driving 

organizations (NTEE classification code: I23) and density of children’s advocacy organizations. 

The Urban Institute calculated density based on the number of organizations with a budget of 

more than $25,000. “Children’s advocacy organizations” is a combined measure of the density of 

children’s rights (NTEE classification code: R28) and child abuse prevention organizations 

(NTEE classification code: I72), since the densities of these two organizational types were highly 

correlated. Children’s advocacy organizations were standardized per 100,000 children, whereas 

anti-drunk-driving organizations were standardized per 100,000 adults. Because MADD played 

such a key role in the anti-drunk-driving movement of the 1980s, an additional variable was 

sought to measure its influence on passage of the current statute. The author could not obtain 

organizational-specific data from MADD and instead constructed a media search variable 

focusing on coverage of Mothers Against Drunk Driving alone. This variable was highly 

correlated with media coverage of general drunk driving and was not included in the final model 

(it was not significant).    
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 Political Context: Two variables were used to capture the political context in which DUI 

child-endangerment laws were enacted. These variables measured the percentage of legislators 

(State House Representatives and Senate) who were members of the Democratic Party and the 

percentage of legislative seats (State House of Representatives and Senate) on the November 

general election ballot. Other political context variables that were not included in the final 

models due to collinearity included political party of the governor, whether the governor was up 

for election, whether both the majority of the state legislature and governor were from the same 

political party (Republican or Democratic “political coalitions”), and the political party 

composition and percentage of legislative seats on the November general election’s ballot for 

each house of the state legislature individually. The combined-legislature variables were chosen 

for inclusion in the final models because it is the legislature that debates and passes statutes. 

Additionally, legislatures have the final power to pass laws, in their ability to override a 

governor’s veto. 

 States with Statute: Two variables were used to capture the effect that general increased 

adoption of statutes had on potential adoptees. One variable was a cumulative count of the 

number of states with statutes to date and the second was a count of the number of states that 

passed a statute in the previous year. The cumulative count variable was collinear with the 

proximity diffusion vector, which makes sense since an increased number of bordering states 

with a statute inherently means that more states adopted statutes. Since the proximity vector was 

the more theoretically relevant variable, the cumulative count variable was only included in 

Model 4.   
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 Diffusion Measures-Proximity: One proximity variable was used to capture the effect that 

states in similar locations had on one another. This variable measures the percentage of 

bordering states that had enacted a DUI child-endangerment statute.  

 Diffusion Measures-Infectiousness: Three infectiousness variables were created to capture 

how influential individual actor’s adoption acts were on everyone else in the system. These three 

measures were based on the three “special penalties” that could be assigned by DUI child-

endangerment statutes: additional penalties, aggravating circumstances or separate offenses. 

Each of the three variables was calculated by taking the cumulative count of the number of states 

that had passed that particular type of special penalty to date. 

 Diffusion Measures-Susceptibility: Three susceptibility variables were constructed to 

convey information about how responsive an individual actor is when culturally similar actors 

adopt. These measures were based on three intrinsic characteristics thought to be important in the 

passage of drunk-driving-related statutes: number of alcohol establishments, DUI arrest rate and 

media coverage of drunk driving.  For each measure in each year, states were ranked by their 

total on the intrinsic variable. The top one-third (17) of states were isolated and the number of 

these states that passed the law to date was entered as the susceptibility value. All other states 

were coded as 0. 

 

Research Methodology and Estimation 

 The variables discussed in the last section of this paper were measured at the state-level and 

represent a panel of 51 states measured over the course of 21 years, 1990 through 2010 

(N=1071). The dependent variable was lagged one year for each case; independent variable 

characteristics of 1991 were used to predict whether a DUI child-endangerment statute would be 
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enacted in 1992. Random-effect logit equations were used to estimate the models. Logit 

regression is a type of regression analysis used for predicting the outcome of a categorical 

dependent variable based on predictor variables. King, Cornwall and Dahlin (2005), who also 

used this technique to model state-level legislative behavior, write that an appropriate estimation 

technique must take into account the time invariant unobserved characteristics of states that 

affect legislative outcomes and therefore lead to correlation of errors within states over time. The 

choice of a random effect technique, as opposed to fixed effects, was chosen at this treats 

unobserved time invariant heterogeneity across states as a random variable, allowing for the 

taking into account of variation both between states and over time. Robust standard errors were 

obtained in an effort to produce estimators that were not unduly affected by small departures 

from model assumptions.  

 Eight models were calculated using the Stata statistical software package and all are 

reproduced in Tables 3 and 4. Model 1, the baseline model, contains intrinsic characteristics 

related to alcohol and motor vehicle use, since of all the intrinsic variables discussed are having 

theoretical relevance to policy passage, these were hypothesized to be most relevant to the 

passage of a alcohol-related motor vehicle law. An additional group of related-theoretically 

motivated intrinsic characteristic variables were added individually in each of the next three 

models: advocacy organization density (Model 2), political context (Model 3) and general statute 

passage variables (Model 4). The next three models estimate the effects of the diffusion 

measures, proximity (Model 5), infectiousness (Model 6) and susceptibility (Model 7) on 

legislation passage. The diffusion measures are in individual models due to correlation between 

the infectiousness measures and other variables. Model 8 is the complete final model and 
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includes all variables added in earlier nested equations.2 As such, analysis of this model’s results 

will form the primary basis of the rest of this paper. 

[Table 3] 

[Table 4] 

 

Results 

 The random-effects logit models produced evidence in support of the validity of Hypotheses 

7 and 8.3 Hypothesis 7 predicted that the percentage of legislative seats on the November general 

election ballot is positively related to the passage of DUI child-endangerment statutes by that 

state’s legislature. Hypothesis 8 predicted that the number of bordering states that have a DUI 

child-endangerment statute is positively related to the enactment of new DUI child-

endangerment statutes by a state’s legislature. Variables that measured characteristics 

hypothesized to predict the passage of DUI child-endangerment statutes relevant to the other 

seven hypotheses were insignificant across all models.  

 Three variables were found to be significant predictors of the dependent variable, passage of 

DUI child-endangerment statutes. The cumulative number of states with a statute variable was 

significant in Model 4 and had a coefficient of 0.579. Since there are 51 states, an additional 

                                                
2 Four variables included in earlier models were omitted from Model 8. The three infectiousness measures were 
highly correlated with each other and other independent variables. Since none showed significant results 
individually or as a group, they were not included in Model 8. Additionally, cumulative states with statutes were 
correlated with the proximity measure. This is logical since an increase in the number of bordering states with a 
statute inherently means that the total number of states with statutes increased. Although states may enact a policy if 
they see that many other states did so, it seems most plausible that the greatest determinant of legislative action will 
be the action of one’s neighbors or proximity. As such, the proximity measure, rather than cumulative states with 
statutes, was included in the final model. 
3 A variable that modeled the interaction between the two significant variables in Model 8, percentage of legislative 
seats on the ballot and the number of bordering states with a statute, was added to that model. The coefficient for 
this variable was not significant, allowing for the conclusion that the effects of the two variables were not synergistic 
or related to one another.  
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adoption by a single state increases the percentage of total states that have the statute by 1.96%. 

The coefficient was obtained for the logged variable and thus, 1.0196 was raised to the 0.579 

power to determine the effect that a one state increase in states with law has on likelihood of 

passage. The likelihood of passage is increased by 1.13%, conditional on the controls included in 

the model and the constant. 

 The cumulative states with statute variable was correlated with several of the diffusion 

vectors and thus, it was omitted from the final model. The proximity vector, as explained earlier, 

was correlated with this variable since it also measured cumulative adoptions, although the 

former was confined to adoptions by neighboring states. The proximity vector was judged to be 

the more theoretically relevant variable as bordering states can easily monitor each other’s 

actions and therefore allow actors to be influenced by neighbors. The proximity vector was 

significant in both Models 5 and 8, the two models in which it was included. In Model 8, 

proximity had a coefficient of 0.262. In the example of the median state that had four bordering 

states, a neighboring state’s adoption of a state signifies a 25% increase in the number of 

bordering states that have the statute. Since the variable was logged, the coefficient is 

interpretable by raising 1.25 to the power of 0.262 (the coefficient). A one state increase in the 

median state’s number of borders with statute yields a 6.02% increase in likelihood of their 

future adoption, conditional on the controls included in the model and the constant. This is a 

positive relationship between that the number of bordering states that have a DUI child-

endangerment statute and future enactments of new statutes (Hypothesis 8). 

 The coefficient for percentage of legislative seats on the ballot was also significant in all but 

one of the models in which the variable was included (Models 3, 4, 6, 7 and 8). Taking Model 8 

as an example, the coefficient was 0.148. This coefficient shows that when hypothetical state X 



 104 

has a ten percent increase in the number of legislative seats up for the election, there is also a 

1.42% increase in likelihood of that state’s future adoption (1.10 raised to the 0.148 power), 

conditional on the controls included in the model and the constant. Additionally according to 

Model 8, a fifty percent increase in the number of legislative seats up for election leads to a 

6.18% increase in the likelihood of that state’s future adoption, conditional on the controls 

included in the model and the constant. Thus, a positive relationship is shown between the 

percentage of legislative seats on the ballot and the passage of DUI child-endangerment statutes 

(Hypothesis 7). 

 

Discussion 

 This paper set out to explore factors that drive late-stage diffusion. It was noted that Tolbert 

and Zucker (1983) found that early adoptions of an innovation tend to reflect practical 

circumstances, whereas later adoptions tend to be decoupled from such objective circumstances 

and instead tend to reflect other institutional forces. Although this insight is important, Tolbert 

and Zucker’s study was limited to the comparison of patterns in the early- and late-stage 

adoption of a single innovation, civil service reform. Civil service reform was controversial 

during when early adoption was attempted, but became legitimated as part of a city’s formal 

structure by the time of later adoptions. 

 The diffusion of DUI child-endangerment statutes in its entirety is a late-stage adoption 

phenomenon. Although drunk driving and child endangerment had been criminalized for 

decades, two independent social movements spurred the enactment of new legislation regarding 

each during the 1980s. This legislation reconstructed each offense as a salient social problem 

rather than a blameless folk crime and led to convicted defendants receiving more severe 
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sanctions than in the past. As such, it is reasonable to make the argument that legislation 

targeting drunk driving and child endangerment independently were legitimate parts of a state’s 

formal structure prior to the passage of the first DUI child-endangerment statute and thus, these 

statutes were pre-legitimated. Though the relationship between drunk driving and child 

endangerment was not specifically codified in any state law before 1991, the combined act was 

doubly criminalized; a person found to be driving drunk with a minor passenger could be 

charged with both crimes in every state.  

 The specific research question that this project sought to resolve was the explicating of 

factors that predicted state governments’ adoption of this pre-legitimated statute. The results of 

the random-effects logit models provide evidence that statute adoption was decoupled from 

many of the objective circumstances hypothesized to predict there passage. Measures of the 

presence of objective circumstances that create the conditions that facilitate drunk driving with a 

minor, automobile use and density of alcohol establishments, were found to be insignificant 

predictors of legislation passage. Measures of criminal activity and its consequences that would 

provide objective evidence of the need for new legislation to cope with rising crime, the drunk 

driving rate and the number of DUI-related child fatalities, were also insignificant predictors of 

legislation passage. Measures of media coverage of the issue and presence of advocacy 

organizations (or SMOs), two factors highlighted as being previously important to the passage of 

un-legitimated legislation during the 1980s, were also found to be unrelated to the passage of 

these statutes. Instead of any of these intrinsic state characteristics related to drunk driving and/or 

child endangerment, measures that capture political elites’ agency and the actions of proximate 

state legislatures were found to partially explain the proliferation of DUI child-endangerment 

statutes during the 1990s and 2000s. 
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 The first factor found to be predictive of legislation passage was the percentage of legislative 

seats on the general election ballot, a measure of whether or not it was a legislative election year. 

Political elites, in this case the elected state legislature, serve as representatives of their 

constituents but also have self-interested motivations for their actions. Elected officials have an 

incentive to champion and support legislation that has positive functions with regard to their own 

re-election (Shipan & Volden, 2006). Past research has found legislation that targets children 

(Boushey, 2010) and allows politicians to make claims of being “tough-on-crime” (Campbell & 

Schoenfeld, 2013) to be “political winners.” As such, it is unsurprising that this legislation is 

passed during years when large proportions of legislators are fighting to keep their jobs since 

enactments of “political winners” near elections provide beneficial press coverage and fodder for 

campaign actions at a period when it is most consequential. Additionally, legislation with these 

characteristics was hypothesized to be nonpartisan and the insignificance of the political party 

control variable in the models provides support for the conclusion that DUI child-endangerment 

statute passage is not linked to any particular political party. 

 Political elites’ championing of DUI child-endangerment statutes in the absence of objective 

evidence that legislative action was necessary to combat this behavior led this legislation to be 

decoupled from incidence of drunk driving with a minor. Briscoe and Safford (2008; 2010) have 

shown that elites become instrumental in the adoption of a policy once it has been legitimated. In 

this case, the construction of drunk driving with a minor passage, a pre-legitimated criminal 

behavior, as a salient social problem was driven by self-interested politicians. To cite one 

specific example, New York State Senator Kenneth LaValle (2009) remarked that his colleagues 

recognized the urgency of Leandra’s Law and passed the measure with great expediency. 

Leandra’s Law, New York State’s DUI child-endangerment statute, is arguably one of the 
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toughest such statutes in the country. LaValle was quoted as saying that he hoped, “this law will 

protect children from suffering the reckless decisions of irresponsible adults.” “Innocent 

children” had been killed in DUI accidents and their lives could have perhaps been saved if this 

measure had been enacted earlier. Although possibly having good intentions, Senator LaValle 

“constructed” an urgent social problem based solely on two recent deaths (Best, 1987); the DUI 

child fatality rate in New York State was less than 0.5 deaths per 100,000 children, a rate that has 

been nearly constant for over two decades. 

 The second factor found to be predictive of legislation passage was the proportion of 

bordering states that already had similar legislation. Past diffusion research has found that action 

does not occur in a vacuum and inter-actor, or interstate (in the specific case of this paper), 

influence affects ego-actor’s behavior (Myers, 2000). Still, interstate influence can be captured 

by several different vectors (Briscoe & Safford, 2008; Myers 2000; Schneiberg & Soule, 2005) 

and the significance of only one of these vectors provides further evidence that the adoption of 

DUI child-endangerment statutes have become decoupled from objective incidence of the 

behavior. If the passage of these statutes were connected to objective circumstances, at least one 

of the susceptibility measures would have been significant. Three susceptibility measures that 

compared interstate similarities on the basis of media coverage of DUI, drunk-driving arrests and 

density of alcohol establishments, were included in the models and none produced significant 

coefficients. This indicates that state legislatures are not influenced by the actions of the 

legislatures of states with similar drinking and driving cultures. Rather, the proximity vector was 

found to be significant, which allows for the conclusion that states are influenced by the actions 

of their geographically proximate neighbors. Evidence of decoupling is provided here because 
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geographic proximity, as opposed to the cultural similarities measured by the susceptibility 

vectors, is not a measure related to objective social problem incidence.  

 A finding that the number of bordering states with a DUI child-endangerment statute is 

related to the passage of future statutes gives no information about the mechanism through which 

this influence occurs. Although future research is needed before definitive statements about this 

mechanism can be made, it is hypothesized that proximity influence occurs through a cognitive 

band model of information processing (Newell, 1990, as cited in Boushey, 2010, pp. 34-36). This 

type of information processing involves relatively little formal reasoning, “as it produces a 

system that engages in a knowledge search but it does not engage in a problem search” or 

“evaluation of expected costs or outcomes” (Boushey, 2010, p. 36). Upon gaining the knowledge 

that a neighboring state has passed a DUI child-endangerment statute, legislators are theorized as 

believing that this might impact incidence of the behavior in their state. This conclusion could be 

drawn from an inference that other states’ problem drinkers might come to their state to drink 

alcohol because legislation there is less strict. Although no objective proof has been given that 

this will actually occur, legislatures act preemptively to prevent a possible issue. Thus, this 

mechanism also causes legislation passage to become decoupled from objective circumstances.     

 These results have broader implications that will be discussed briefly in the final section of 

this paper.  

 

Conclusion 

 Strang and Soule (1998) describe diffusion as fraught with risk and uncertainty, since a 

successful adoption results in the enactment of something that is novel to the adopter. However, 

in the case of the “late-stage” adoptions discussed in this paper, pre-legitimation of the social 
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problems targeted by the legislation removed any chance that legislation enactment might be met 

with negative public reaction. Driving drunk with a minor was previously institutionalized within 

a state’s formal legal structure and thus, the passage of these novel statutes simply 

“recriminalized” an already illegal behavior. Any future legislation targeting a behavior already 

uncontroversially constructed as a problem clearly has benefits for the policymakers who support 

this legislation, since they are able to make claims about being tough-on-crime. It should 

therefore be unsurprising that whether or not it is an election year is related to the passage of 

such “political winners.” 

 Clearly, legislators have incentives to pass “political-winner”-type policies although these 

incentives do not extend beyond legislators to the general public. At the very least, continued 

passage of such laws results in confusing and often redundant policy responses (Campbell & 

Schoenfeld, 2013). More problematic is the reality that the passage of legislation decoupled from 

objective circumstances leads to policy solutions for non-existent problems (Cohen et al., 1972). 

State resources are limited and unnecessary solutions constrain a state’s ability to solve real 

problems, as a resource expended for one solution cannot be expended for another. To combat 

the passing of unnecessary solutions, constituents should make their elected officials account for 

why they supported particular legislative action, as opposed to buying into any policy at its face. 
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Tables: 

Table 1: State Passage of Statutes By Year  
Year States 

1991 Florida (AP), Nevada (AC) 

1992 Georgia (SO) 

1993 Illinois (AP), North Carolina (AC) 

1994 Ohio (SO) 

1995 North Dakota (AP), South Carolina (SO), Wisconsin (AP) 

1996 West Virginia (AP) 

1997 Idaho (SO), Maine (AP) 

1998 California (AP), Michigan (SO) 

1999 Alabama (AP), Maryland (AP), Rhode Island (AP) 

2000 District of Columbia (AP), Kentucky (AC), Minnesota (AC), New Jersey (AP) 

2001 Kansas (AP), Louisiana (AP) 

2003 Arizona (SO), Arkansas (AP), Oregon (AP), Texas (SO), Virginia (AP), Washington (AP) 

2004 Alaska (SO), Oklahoma (AP) 

2005 Hawaii (AP), Massachusetts (AP), Montana (AP), Tennessee (AP), Utah (AP) 

2006 New Hampshire (SO) 

2007 Wyoming (AP) 

2009 New York (SO) 

2011 Nebraska (SO) 
This table shows state passage of DUI child-endangerment statutes by year. After 
each state name is an abbreviation, signifying the type of law passed (AC is 
aggravating circumstance, AP is additional penalty and SO is separate offense). 
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Table 2: Variables’ Descriptive Statistics  

  Observations Mean 
Standard 
Deviation Minimum Maximum 

Dependent Variable           

 Year of Passage 639 0.063 0.242 0.000 1.000 

Intrinsic Variables           

 Alcohol Establishmentsac 1071 53.574 15.463 11.423 90.790 

 DUI Arrestsac 1035 6.215 0.786 1.484 7.497 

 DUI-Related Child Fatalitiesc 1071 0.822 0.382 0.000 2.199 

 Media Coverage of DUIac 1071 5.285 2.045 0.000 8.041 

 Vehicle Miles Traveled 1071 1343.977 252.889 702.744 2435.550 

 Anti-Drunk Drivingc 1020 0.030 0.058 0.000 0.391 

 Child Advocacyc 1020 0.836 0.361 0.000 1.990 

 Democratic State Legislature 1029 53.574 15.463 11.429 90.790 

 Legislative Seats on Ballotc 1020 1.991 2.118 0.000 4.615 

 
Cumulative States with 
Statutec 1071 2.555 1.121 0.000 3.689 

 
Total Statutes Passed in 
Previous Yearc 1071 0.899 0.561 0.000 1.946 

Diffusion Measure: Proximity           

 
Bordering States with 
Statutec 1071 2.359 1.947 0.000 4.615 

Diffusion Measure: 
Infectiousness           

 Additional Penaltyc 1071 2.078 1.076 0.000 3.258 

 Aggravating Circumstancec 1071 1.199 0.495 0.000 1.609 

 Separate Offensec 1071 1.505 0.779 0.000 2.398 
Diffusion Measure: 
Susceptibility (s:)           

 s: Alcohol Establishmentsbc 1071 0.587 0.956 0.000 2.639 

 s: DUI Arrestsbc 1071 0.518 0.888 0.000 2.639 

 s: Media Coverage of DUIbc 1071 0.552 0.888 0.000 0.391 
a These variables are objective characteristics of a state. For example, DUI arrest rate is the DUI arrest rate per capita in a 
state. 
b These variables are susceptibility measures. They measure the influence of the top seventeen states on a given variable on each 
other. See the Table of Variables for how these measures were calculated. 

c These variables are logged because they did not have normal distributions. 
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Table 3: Random-Effects Logit Models 
 

  Model 1: Model 2: Model 3: Model 4: 

  
Baseline  

(Alcohol and Cars) 
Organizational 

Presence 
Political 
Context 

General Statute 
Passage 

Alcohol- and Car-Related Variables         
 Alcohol Establishmentsa -0.126 -0.235 -0.215 -0.329 

  (0.252) (0.266) (0.290) (0.309) 

 DUI Arrestsa 0.134 0.066 0.105 0.508 
  (0.288) (0.296) (0.299) (0.355) 
 DUI-Related Child Fatalities -0.356 -0.288 -0.394 0.035 
  (0.499) (0.510) ((0.518) (0.565) 

 Media Coverage of DUIa 0.057 0.054 0.061 -006 

  (0.080) (0.083) (0.086) (0.093) 
 Vehicle Miles Traveled 0.000 0.000 0.000 -0.001 
  (0.001) (0.001) (0.001) (0.001) 
Advocacy Organizations         

 Anti-Drunk Driving ─ -3.207 -3.802 -3.909 
    (5.499) (5.641) (5.918) 

 Child Advocacy ─ 0.616 0.496 -0.123 
    (0.550) (0.559) (0.597) 
Political Context         

 Democratic State Legislature ─ ─ -0.001 0.001 
      (0.013) (0.013) 

 Legislative Seats on Ballot ─ ─ 0.171* 0.161+ 
      (0.083) (0.090) 
States with Statute         

 Cumulative States with Statute ─ ─ ─ 0.579* 
        (0.260) 

 Total Statutes Passed in Previous Year ─ ─ ─ 0.132 

        (0.408) 
Diffusion Measure: Proximity         

 Bordering States with Statute ─ ─ ─ ─ 
          
Diffusion Measure: Infectiousness         

 Additional Penalty ─ ─ ─ ─ 
          

 Aggravating Circumstance ─ ─ ─ ─ 
          

 Separate Offense ─ ─ ─ ─ 
          
Diffusion Measure: Susceptibility (s:)         

 s: Alcohol Establishmentsb ─ ─ ─ ─ 
          

 s: DUI Arrestsb ─ ─ ─ ─ 
          

 s: Media Coverage of DUIb ─ ─ ─ ─ 
          
Constant -3.065 -2.232 -2.968 -5.167+ 
  (1.951) (2.065) 2.555 (2.904) 
N  613 601 581 581 

Robust standard errors in parentheses. +p≤0.100, *p<0.050, **p<0.010, ***p<0.001 
a These variables are objective characteristics of a state. For example, DUI arrest rate is the 
DUI arrest rate per capita in a state. 
b These variables are susceptibility measures. They measure the influence of the top seventeen 
states on a given variable on each other. See the Table of Variables for how these measures 
were calculated. 
c These variables are logged because they did not have normal distributions. 
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Table 4: Random-Effects Logit Models Continued 
 

  Model 5: Model 6: Model 7: Model 8: 
  Proximity Infectiousness Susceptibility Cumulative Model 
Alcohol- and Car-Related Variables         
 Alcohol Establishmentsa -0.234 -0.326 -0.475 -0.404 
  (0.301) (0.308) (0.352) (0.367) 
 DUI Arrestsa 0.429 0.513 0.128 0.329 
  (0.340) (0.358) (0.345) (0.367) 
 DUI-Related Child Fatalities -0.171 0.038 -0.217 -0.012 
  (0.559) (0.565) (0.546) (0.580) 
 Media Coverage of DUIa 0.003 -0.008 0.090 0.051 
  (0.093) (0.093) (0.101) (0.105) 
 Vehicle Miles Traveled -0.001 -0.001 -0.001 -0.001 
  0.001 (0.001) (0.001) (0.001) 
Advocacy Organizations         
 Anti-Drunk Driving -3.572 -3.929 -2.973 -2.895 
  6.020 (5.937) (6.051) (6.283) 
 Child Advocacy 0.096 -0.144 0.333 0.116 
  0.581 (0.600) (0.583) (0.591) 
Political Context         
 Democratic State Legislature 0.007 0.001 0.002 0.008 
  (0.014) (0.013) (0.013) (0.014) 
 Legislative Seats on Ballot 0.141 0.167+ 0.136 0.148+ 
  (0.089) (0.095) (0.089) (0.090) 
State with Statute         

 Cumulative States with Statute ─ ─ ─ ─ 
          
 Total Statutes Passed in Previous Year 0.456 0.114 0.549 0.433 
  (0.377) (0.408) (0.382) (0.380) 
Diffusion Measure: Proximity         

 Bordering States with Statute 0.270* ─ ─ 0.262* 
  (0.121)     (0.124) 
Diffusion Measure: Infectiousness         

 Additional Penalty ─ 0.110 ─ ─ 
    (0.844)     

 Aggravating Circumstance ─ 0.822 ─ ─ 
    (1.034)     

 Separate Offense ─ 0.213 ─ ─ 
    (0.919)     
Diffusion Measure: Susceptibility (s:)         

 s: Alcohol Establishmentsb ─ ─ 0.311 0.229 
      (0.271) (0.274) 

 s: DUI Arrestsb ─ ─ 0.115 0.084 
      (0.258) (0.254) 

 s: Media Coverage of DUIb ─ ─ -0.312 -0.307 
      (0.258) (0.253) 
Constant -4.959+ -5.250+ -2.760 -4.110 
  (2.881) (2.926) (2.945) (3.194) 
N  581 581 581 581 

Robust standard errors in parentheses. +p≤0.100, *p<0.050, **p<0.010, ***p<0.001 
a These variables are objective characteristics of a state. For example, DUI arrest rate is 
the DUI arrest rate per capita in a state. 
b These variables are susceptibility measures. They measure the influence of the top seventeen 
states on a given variable on each other. See the Table of Variables for how these measures 
were calculated. 

c These variables are logged because they did not have normal distributions. 
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Graphs: 
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Appendix: 

Appendix 1: Table of Variables in Final Models  
Variable Description   

Alcohol 
establishmentsa 

This variable is a measure of the number of alcohol establishments in a state obtained from the United 
States Census Bureau's County Business Patterns. It takes count of SIC 5813. The measure was 
standardized per capita (100,000 adults). 

Anti-drunk-driving 
organizationsa 

This variable estimates the density of driving under the influence prevention organizations (NTEE 
classification code: I23). It was standardized per capita (100,000 adults). This variable was obtained 
from the Urban Institute. 

Child fatalities in 
alcohol-related 
crashesa 

This variable is the number of child fatalities in drunk-driving accidents. Counts of child fatalities 
were standardized by capita (100,000 children). This variable was obtained from the National Highway 
Traffic Safety Administration's National Center for Statistics and Analysis. 

Children's advocacy 
organizationsa 

This variable estimates the density of child abuse prevention (NTEE classification code: I72) and 
children's rights organizations (NTEE classification code: R28). It was standardized per capita 
(100,000 children). This variable was obtained from the Urban Institute. 

Driving under the 
influence arrestsa 

This variable was the number of driving under the influence arrests that occurred in a state per year. 
The variable was standardized per capita (100,000 adults). It was obtained from Table 69 of the United 
States Federal Bureau of Investigation's Uniform Crime Reports (UCR). 

Infectiousness 
measuresa 

Three separate infectiousness measures were calculated, one each for additional penalty, aggravating 
factor and separate offense laws. Each variable was a cumulative count of the number of that specific 
type of DUI child-endangerment law passed to date. 

Media coverage of 
driving under the 
influence (DUI)a 

This variable is meant to capture newspaper (media) coverage of drinking and driving. It was 
calculated through a NewsBank article search, a method described in Andrews and Caren (2010). All 
United States newspapers were searched for the terms "drinking and driving," "drunk driving," "DUI" 
and "DWI." The NewsBank searched yielded the number of articles published on the topic in a state per 
year. This number was standardized by NewsHole, which controls for the fact that states vary with 
regard to number of newspapers. 

Proportion of 
Democrats in state 
legislature 

This variable is the proportion of state legislatures that are registered Democrats (State House and 
State Senate combined). It was obtained from Klarner Politics 
(http://www.indstate.edu/polisci/klarnerpolitics.htm). 

Proportion of 
legislative seats on 
ballot in general 
electiona 

This variable is the proportion of legislative seats (State House and State Senate combined) on the 
ballot at the November general election. It was obtained from Klarner Politics 
(http://www.indstate.edu/polisci/klarnerpolitics.htm). 

Proximity measure: 
Proportion of border 
states that have a DUI 
child-endangerment 
statutea 

This variable was calculated by counting the number of border states with a DUI child-endangerment 
statute and dividing this by the total number of bordering states. 

Susceptibility 
measuresa 

Three separate susceptibility measures were calculated based on the alcohol establishment, DUI arrest 
and DUI media coverage variables. For each measure in each year, states were ranked by their total on 
the intrinsic variable. The top one-third (17) of states were isolated and the number of these states 
that passed the law to date was entered as the susceptibility value. All other states were coded as 0. 

Total number of DUI 
child-endangerment 
statutes passed in 
previous yeara 

This variable is a raw count of the total number of DUI child-endangerment statutes passed by states 
in the previous year. 

Cumulative states with 
DUI child-endangerment 
statutesa This variable is a raw count of the total number of states that had a DUI child-endangerment statute. 

United States 
population measures* 

Population measures were not included directly as variables in the models, although all applicable 
variables were changed to represent rates (per 100,000 population capita). The United States Census 
estimates population counts in July of every year. Total state populations per year were obtained from 
the United States Census Bureau's website. Total number of adults and children per state were obtained 
from the United States Census Bureau's Annual Statistical Abstract of the United States publication.  

Vehicle-miles of 
travel 

This variable estimates the total number of miles driven by cars in a state (given in millions of 
miles). It was standardized per capita (100,000 adults). This variable was estimated from State-
provided data in the Highway Performance Monitoring System. It was obtained from table VM-2, which is 
annually published by the U.S. Department of Transportation Federal Highway Administration and is 
available on the agency's website. 

Year of Passageb 
This variable was constructed to represent a state’s first adoption of a DUI child-endangerment 
statute. The years prior to statute adoption were coded 0, the year of adoption was coded 1 and all 
years after adoption were coded “.”. The “.” treated the case in question as missing data.  

a These variables are logged because they did not have normal distributions. 

b This is the random effect models’ dependent variable.  
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Chapter 3 

The Limits of Legal Learning: 

International Anti-Corruption Treaties, Multi-Level Theories of Legal Diffusion, and the 

Processes by which Enforcement Practices Come to Diverge from Enacted Statutes 

 

Introduction: Processes Generating a Society of Near Similarity 
  
 Social scientists have long observed that isomorphic processes cause the features of entities 

within shared environments to resemble each other (DiMaggio & Powell, 1983). In the field of 

law, scholars have recognized the existence of these isomorphic processes, which stem from 

countries’ continuous interactions in the modern interdependent world, and extensively 

commented upon the similar statutes and other legal policies that they have led independent 

sovereign countries to adopt (Boyle & Meyer, 1998; Cook-Martín & FitzGerald, 2019; Ginsburg 

et al., 2008; Hafner-Burton et al. 2012). Though nearly ubiquitous, close inspection of these 

“isomorphic” laws reveals meaningful variance that causes significant differences in their 

enforcement. Such variance has been explained through constraints imposed by characteristics of 

countries’ previously-existing legal landscapes, including their unique cultures, principles and 

social structures, which adopted laws must immediately transform to reflect. In conceptualizing 

this idea as a “legal translation,” Langer (2004) captures divergence between principles’ codified 

forms in their source provisions and how they are eventually adopted, as well as differences in 

countries’ post-enactment enforcement priorities and practices. 

 These various discrepancies are emblematic of a phenomenon referred to as “decoupling,” 

whereby events separate; in the language of knowledge “diffusion” or spread, entities develop 

symbolic responses to external pressures which have no relationship to objective circumstances 
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(Sauder & Espeland, 2009; Weick, 1976). For example, Hafner-Burton et al. (2008) found that 

countries with very negative human rights records ratified human rights treaties at rates similar to 

those of countries with positive records: the former ratified these treaties because they are a low-

cost method of legitimating their commitment to world norms for the purpose of fitting into the 

global community, whereas the latter did so because of their sincere interest in human rights (see 

also Hathaway, 2001). Thus, decoupling allows entities to function despite conflicting pressures 

since decoupling processes create rationalized myths that provide cover for engaging in technical 

“business as usual” (Boxenbaum & Jonsson, 2017). In addition, decoupling processes explain 

how competing concerns can be pursued simultaneously by actors assigned different tasks and 

responsibilities, such as management or high-ranking policymaking officials as compared to staff 

workers or people enforcing policy (Brunsson & Olsen, 1993; Edelman et al., 1992). 

 The processes by which high-ranking government officials are exposed to novel legal 

principles and spurred to introduce them into their own sovereign legal systems are both self-

driven and the result of their relationships with other countries and intergovernmental entities. 

The operation of these mechanisms has been analyzed both as independent processes and 

through the lens of interactions between entities (Goderis & Versteeg, 2014). With respect to 

self-driven learning, the concept of acculturation is used to denote when actors adopt the beliefs 

and behavioral patterns of their cultural environments, and encompasses a number of 

microprocesses including mimicry and status maximization (Goodman & Jinks, 2004; Goodman 

& Jinks, 2005). On the other hand, discussions of inter-entity influence on legal adoption often 

focus on persuasion, which involves changing minds through argumentation or encouragement in 

the absence of force (Johnston, 2001; Vanhala, 2015), and coercion, whereby powerful countries 
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take actions with force, such as threatening sanctions or promising aid in exchange for 

compliance with demands (Dobbin et al., 2007; Fry, 2008). 

 Legal diffusion, as explained through mechanisms such as acculturation, persuasion and 

coercion, is almost exclusively studied as a phenomena where agency in the form of decision-

making power is held solely by the highest level of government officials or policymakers. This 

type of a premise is true in certain aspects, most notably that these groups have primary control 

over “law on the books” or the codified textual forms and phrasings that legal principles take at 

adoption. However, even in countries where executive branch officials micro-manage “law in 

action” or the enforcement of law in practice, the existence of an extensive legal chain of 

command results in law on the books becoming decoupled from law in action. This decoupling is 

therefore a product of the disconnect between newly-enacted top-down legislation and various 

professionals’ deeply ingrained understandings of their occupational roles (Turner, 1990). 

Though applicable to any profession, Liu (2013) comments that the legal profession should be 

seen as a social process that changes over space and time with struggles existing between macro-

level structural change and micro-level individual action; legal actors engage in boundary work 

to maintain autonomy over their professional jurisdiction (Liu, 2013), dynamically resist external 

actions that substantially alter the status quo of their duties and/or the manner in which they are 

expected to accomplish them (Hunt, 1999; Moliterno, 2013), and ultimately incorporate changes 

gradually and in ways that depart from enforcement predictions based solely on written policy 

since implementation is affected by professionals’ previous experience and prior knowledge 

(Lehtinen et al., 2014). While often studied as an aggregated profession-wide issue, boundary 

maintenance and resistance to change also manifests as psychological factors, such as 
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dissociation, denial and projection, that shape individual’s work output (Bovey & Hede, 2001; 

Hodson, 1995).  

 This paper furthers our understanding of “legal learning,” or the processes through which 

novel legal knowledge diffuses across sovereign national boundaries and is integrated into 

domestic legal systems. It argues that learning is a multi-phase process, encompassing both self-

driven and inter-entity-driven mechanisms. While scholarly discussions of legal diffusion as 

encompassing both types of mechanisms can be found in past literature, this study’s unique 

contributions stem from its focus on explicating how diffusion processes can overcome and alter 

previously-existing legal landscapes to allow for the generation of virtually isomorphic laws, yet 

still produce enforcement landscapes and results that are not ubiquitous. In brief, as shown in 

Graph 1, I argue that while initial acculturation and persuasion of high-ranking officials 

influences them to “transmit” selected novel legal provisions, later coercion pushes them to alter 

broader legal principles beyond these specific provisions and transform legal structures in order 

to facilitate ubiquitous cross-national enforcement. Thus, when domestic legal systems are 

observed post-coercion, enacted legal forms have characteristics more reflective of “legal 

transplants,” a concept referring to the cutting and pasting of provisions from one system to 

another (Watson, 1993), than translations. However, though these mechanisms, particularly 

coercion, may push legal forms and structures to eventually become isomorphic across countries, 

enforcement practices and results will nevertheless continue to greatly diverge between them. 

This contradiction between law on the books and law in action is not surprising because 

diffusion forces are targeted at and most prominently affect high-ranking government officials 

and policymakers, only weakly trickling down through the legal chain of command to on-the-

ground legal actors. As such, isomorphism will decrease on a continuum as tasks are delegated 
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further and further away from the highest-ranking officials: the most similarity will be found if 

examining statute adoption, less will be found if examining the quantity of investigations brought 

under those statutes, and significantly less will be found if examining the number of 

investigations that reach a disposition—whether this be prosecution or a plea. For isomorphism 

in both enactment and enforcement to occur, legal diffusion would need to be pursued as a multi-

level process with efforts targeted across the full legal chain of command rather than only the 

highest level of policy decision-makers. 

[Graph 1] 

 To empirically demonstrate the validity of this argument, this paper applies its propositions 

to the diffusion of anti-corruption statutes. Corruption, which is broadly defined as behaviors that 

deviate from the formal duties of a public role because of private-regarding personal pecuniary 

or status gains (Nye, 1967), is an issue “as old as government itself” (Klitgaard, 1988, p.7). 

There is clear evidence of corruption’s widespread occurrence throughout history (Buchan & 

Hill, 2014; Jacoby et al., 1977; Sutton, 1997) and over time corruption has become universally 

recognized as having negative consequences for economies; virtually all countries have laws to 

combat at least some types of corrupt acts, for example bribery of domestic officials. However, 

more specifically defining the elements that characterize a corrupt act or producing 

measurements of corruptions’ prevalence is complex because such definitions are culturally 

dependent (Kim & Kim, 1997) and the behaviors that they include change as social 

environments evolve. Thus, prohibitions against particular corrupt actions are not necessary until 

the social practices that facilitate those actions are widespread. The rapid development during the 

twentieth century of a globalized economy where economic relationships increasingly involve 

persons in more than one polity (Nichols, 1999), as well as countries’ recognition that 
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monitoring and policing these transnational transactions is beyond their individual capabilities 

and resources, has led to multilateral efforts to craft shared definitions of corruption in order to 

facilitate transnational legal instruments that are able to accomplish these tasks. 

 One instrument through which a group of countries sought to build a transnational legal 

mechanism to combat corruption was the Organization for Economic Co-operation and 

Development’s (OECD) 1997 Convention on Combating Bribery of Foreign Public Officials in 

International Business Transactions, hereafter referred to as the Convention. Negotiations for the 

Convention were among the earliest of all contemporary anti-corruption multilateral agreements, 

triggered by the initial recognition of transnational corruption as a global social problem in the 

1970s (Schroth, 2002). Though ultimately not the first international anti-corruption instrument 

agreed upon and ratified, the Convention was a first-of-its-kind milestone in two very important 

ways: First, unlike other anti-corruption agreements it targeted a very specific type of corruption, 

bribery of foreign officials in international business transactions. While the Convention does 

allow for some limited degree of “functional equivalence” or variation in precise terminology,1 

the specificity of its targeted conduct necessitates that countries take actions that prioritize 

international values and beliefs over their own culturally-dependent values and beliefs in order to 

be in compliance. Second, the Convention was the first anti-corruption agreement to incorporate 

an evaluation system or accountability mechanism, which it structured as a working-group 

process that utilizes both self- and peer-evaluation. By examining the documents produced 

during this working-group process, we can scrutinize the operation of several legal-knowledge 

                                                
1 Commentary 3 on the Convention explains that Article 1 “establishes a standard to be met by Parties, but does not 
require them to utilize its precise terms in defining the [Convention] offence under their domestic laws.” It further 
states that parties may use various approaches to fulfill its Convention obligations, provided that these approaches 
do not require proof of elements beyond those specified in the Convention. Commentary 2 refers to this principle as 
functional equivalence. 
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diffusion mechanisms and study how enacted law as written becomes decoupled from interpreted 

law as enforced. 

 The working-group procedure is systematic and divided into phases that have mutually 

agreed-upon consistent objectives. As of October 2019, the working group is in its fourth phase, 

though certain parties are still in previous evaluation phases. The Phase 1 working-group 

evaluations, and consequently the reports produced to summarize their results, provide a lens 

primarily into the effects of acculturation. However, it can be argued that such effects are 

difficult to separate from those of persuasion and thus I will treat Phase 1 evaluations as 

illustrating the aggregate effects of these two diffusion mechanisms. Phase 1 is the working-

group stage immediately following a party’s ratification of the Convention and adoption of 

legislation implementing its provisions into the country’s domestic legal system. As such, Phase 

1 can be understood through the lens of displaying a country’s officials’ initial self-presentation 

of their own understandings of how and why their actions translating the Convention into their 

own domestic legal systems comply with their obligations under it, as well as the importance of 

successfully accomplishing this task. While Phase 1 self-evaluations were collected prior to 

countries’ receiving peer comments or being visited by peer officials, all later working-group 

phases, as well as all Follow-Up phases, were designed around peer input. Hence, these later 

phases provide a lens into the effects of coercion: countries perceived by their peers as not 

complying with the Convention were, and continue to be, subject to both closer and additional 

monitoring, as well as prevented from advancing to subsequent working-group phases. Lastly, 

the effects of transnational legal-diffusion mechanisms on countries’ domestic legal chains of 

command will be operationalized through self-reported data from various working-group phases 

which measure the number of investigations and describe case dispositions.  
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 This paper is structured as follows: First, I provide an introduction to the literatures on 

transnational legal orders, international corruption and legal diffusion. Such an introduction is 

necessary to understand why the Convention supplies ideal conditions to analyze legal diffusion 

in the form of legal learning. Second, I explain my analytic method and data sources, and how 

these are used to operationalize and isolate different diffusion mechanisms. Third, I describe the 

characteristics of parties to the Convention, their procedures for adopting and implementing the 

Convention, and how the Convention interacted with their domestic legal systems. Next, I 

compare the outcomes of different phases of the diffusion process. In this comparison, I 

characterize initial adoption as transmission and adoption subsequent to peer review as coercion. 

The effects of transmission are evaluated by analyzing parties’ implementation of the 

Convention offense and the features of the legal landscapes in which they are embedded. As 

transmission led to relative isomorphism in parties’ offense adoption, the effects of coercion are 

instead evaluated by analyzing parties’ offense enforcement in addition to their legal landscapes. 

In this paper’s final section, I summarize the evidence to support using a lens of multi-phase 

diffusion dependent upon multiple levels of domestic actors in order to understand the 

functioning and effects of multilateral legal agreements. This paper concludes with a brief 

discussion of outstanding questions that remain for future research. 

 

Facilitating the Spread of Law: Constructing Transnational Legal Orders 

 Legal scholars have addressed the multitude of legal and legal-like rules that structure and 

organize the actions of individuals and other entities using the conceptual framework of legal 

pluralism. In the broadest sense, legal pluralism is a situation in which two or more legal systems 

exist in the same social field (Merry, 1988). The concept was initially used to encompass both 
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state legal systems and other normative orders that establish rules, seek compliance to these rules 

and punish rulebreakers, such as the family and the workplace (Pospisil, 1971). This definition 

was then restricted a bit to reflect a more juristic view of pluralism as empirically rooted in state 

sovereigns’ commands (Griffiths, 1986), though this type of pluralistic system is complex 

because different commands come from various levels of government, before being once again 

broadened to include unwritten customary law that may emanate from entities other than the 

state (Merry, 1988). The most recent refining of legal pluralism’s definition has emphasized that 

legal systems transcend national boundaries in such a way that not only are actors and entities 

regulated by multiple overlapping systems of domestic law, but transnational and international 

laws as well (Berman, 2007; Berman, 2009; Burke-White, 2004; Tamahana, 2008). 

 Though focusing their analyses on separate and competing legal systems, scholars of legal 

pluralism acknowledge that systems’ characteristics are dynamic rather than unchanging, and 

that principles and standards often move between systems. For example, at the level of global 

norm making, Halliday and his colleagues have explained legal change through the framework of 

the recursivity of law: recursive or repeated cycles of national lawmaking are distinct from 

iterative cycles of global normmaking, though certain global actors and mechanisms contribute 

to both processes and thus there is a nexus at which ideas can move between different systems 

(Halliday, 2009; Halliday & Carruthers, 2007). While this theory of legal diffusion was applied 

to the most macro-level of international relations, it is certainly more generally applicable to 

more localized knowledge transfer, such as between municipal and state legal systems. However, 

Halliday and Shaffer (2015) criticize the concept of legal pluralism for its focus only on conflict 

rather than political and normative settlements that lead to cooperation and coordination, seeing 

the existence of multiple legal systems as a kind of normmaking division of labor (p. 27). 



 132 

Additionally, these scholars disagree with legal pluralists’ categorical normative positions with 

respect to classifying certain resistance to other systems’ laws or principles as positive or 

negative. Due to these criticisms of legal pluralism, Halliday and Shaffer advance the concept of 

transnational legal orders to explain the isomorphism of law on a global scale. 

 Transnational legal orders (TLOs) are a collection of formalized legal norms and associated 

organizations and actors that authoritatively order the understanding and practice of law across 

national jurisdictions; as such, TLOs pay attention to more than just written law. TLOs are 

composed of any organization or social formation, including networks, and both collective actors 

and individuals whose activities and careers cross national boundaries. They are not defined by 

national territorial legal boundaries though these are clearly important as we do not live in a post-

national world. In contrast to the legal pluralist model, TLOs are analyzed as one “system” or 

analytic unit where many disparate legal institutions, actors and entities across multiple countries 

may interact in furtherance of the adoption, recognition and enforcement of legal norms. TLOs 

form around social problems whose constructions are closely related to the purposes or goals of 

the TLOs. There is nothing natural about the construction of a social behavior as a problem 

(Best, 1987; Best, 1993; Schneider, 1985; Spector & Kitsuse, 2017). Instead, “problematic” 

behaviors are only dealt with when they become a concern of public opinion and therefore a 

prominent issue of discussion in municipal, national and international policy agendas (Beckett, 

1994; Gusfield, 1989; Hilgartner & Bosk, 1988), which often reflect changes in societal values 

(Kingdon, 2002). 

 While corruption is an issue “as old as government itself” (Klitgaard, 1988, p.7) and has 

occurred throughout history (for example see Buchan & Hill, 2014; Jacoby et al., 1977; Sutton, 

1997), it was not perceived as a social problem requiring global attention until the 1970s. Events 
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within the United States precipitated the framing of corruption as a global social problem that 

needed to be combatted by a transnational legal order. 

 

International Efforts to Combat the Global Problem of Transnational Bribery 

 

Local Origins of a Global Problem: The American Discovery of Transnational Corruption 

 Transnational corrupt acts were first identified and framed as a global social problem during 

the 1970s, coming to public attention as a result of investigations by the United States 

government in the aftermath of the Watergate scandal (Schroth, 2002). While investigating 

President Nixon’s reelection campaign efforts, officials uncovered numerous instances of money 

to make illegal campaign contributions being laundered through foreign countries and of the use 

of campaign funds to bribe officials in those countries. These discoveries led the Securities and 

Exchange Commission (SEC), the federal agency responsible for overseeing securities, to begin 

its own investigation of illegal foreign payments by United States corporations. During its three-

year investigation, the SEC received admissions from over 400 American corporations, of which 

177 ranked in the Fortune 500, that they had paid foreign bribes totaling more than $300 million. 

In response, the United States immediately passed legislation, the Foreign Corrupt Practices Act 

(FCPA) of 1977, which criminalized bribery of foreign officials to obtain business advantages by 

persons and entities subject to American jurisdiction.   

 However, the modern understanding of transnational bribery as necessitating international 

law-enforcement cooperation does not date back to the 1970s, but rather the early 1990s. While 

American diplomats in the 1970s advocated for the adoption of FCPA-like legislation by other 

countries, they were only successful in getting certain intergovernmental organizations, like the 
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Organization of American States (OAS) and the United Nations, to adopt resolutions 

condemning foreign bribery (Schroth, 2002, p. 596 [Footnotes 14 and 15]). Thus, though certain 

countries such as the United States had legislation specifying that bribery transcending their 

territorial boundaries was a crime punishable under their domestic laws, efforts to prosecute 

these actions were uphill battles. Prosecutions were difficult because they pertained to actions 

that occurred abroad and success necessitated international cooperation for investigations and 

evidence gathering. Nonetheless, mutual legal assistance was not predictable because there was 

no international consensus as to what actions constituted bribery and further, what obligations 

one sovereign country had with respect to assisting with the enforcement of another’s distinct 

legal definitions, especially in cases where countries’ domestic laws were at odds. Even in the 

United States where federal officials had the legal power to police transnational bribery and were 

allocated resources for this purpose, enforcement actions were rare: between the FCPA’s passing 

in 1977 and the year 1989, only 16 enforcement actions involving roughly 60 defendants (both 

people and corporations) were brought with it. This dearth of enforcement actions, despite 

transnational bribery’s continued occurrence, motivated Congress to initiate a new focus on 

American efforts to spearhead mechanisms for mutual legal assistance that would facilitate the 

combatting of international bribery. As part of their 1988 amending of the FCPA, Congress 

urged President Reagan to negotiate an international agreement among members of the 

Organization of Economic Co-operation and Development (OECD), and required him to update 

them about his progress toward such an agreement within a year (see H.R. 4848-318,100th 

Congress, 1988, section d. “International Agreement”).  

 

The Formation of Anti-Corruption Transnational Legal Orders 
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 It should not be surprising that the earliest anti-corruption transnational legal orders were 

negotiated by intergovernmental organizations that counted the United States as a member. The 

first successfully-negotiated multilateral effort to address corruption was spearheaded by the 

Organization of American States (OAS), an intergovernmental organization that promotes 

regional stability in the Americas. On March 29, 1996, its member countries adopted the Inter-

American Convention Against Corruption (IACAC). This agreement had two major goals: to 

promote and strengthen the development of member countries’ mechanisms to combat 

corruption and to facilitate cooperation among them for the success of these mechanisms (Article 

II of the Convention). While the IACAC was clearly a major development for the harmonizing of 

anti-corruption laws and the creation of an international regime for combatting corruption, the 

convention had several shortcomings. First, the convention was regionally restricted to countries 

within North and South America. This geographical limitation meant that negotiated provisions 

reflected limited cultural diversity and was not indicative of the extent to which agreements 

could overcome conflicts among diverse legal systems. Additionally, this limitation meant that 

many of the world powers whose influence would be optimal for encouraging additional 

countries to join anti-corruption activities failed to be included. Second, while the Convention 

did prescribe broad definitions of corruption that member countries were required to adopt and 

minimum standards for international assistance and cooperation, it did not include procedures for 

evaluating member countries’ compliance with these requirements. Though the IACAC later 

adopted a working-group monitoring procedure to do this, it was not the first international effort 

addressing corruption to do so. 

 While the IACAC was the first signed multilateral agreement to address transnational 

corruption as its negotiation was the first to be completed, concurrent efforts to develop 
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multilateral instruments with both differing and overlapping goals were being pursued by other 

entities and intergovernmental organizations. The earliest discussions of any such instrument, as 

required by the 1988 amendments to the FCPA, were conducted through the structures of the 

OECD. Unlike the OAS, the OECD is not regionally limited and includes countries in North 

America, South America, Europe, Asia and Australia, as well as procedures to facilitate the 

participation of non-member countries in specific agreements. Further, OECD members include 

many of the world’s high-income economies and its regulations affect a large percentage of 

world trade: as of 2017, OECD member states collectively comprised 62.2% of global nominal 

GDP (US $49.6 trillion) and 42.8% of global GDP (International United States dollar $54.2 

trillion) at purchasing power parity. On December 17, 1997, the OECD adopted its own 

convention on corruption, which it targeted specifically against bribery of foreign public officials 

in international business transactions.  

 

Features of the OECD Anti-Corruption Convention 

 The OECD Convention has several features which make it unique among multilateral efforts 

to combat transnational corruption and ideal to observe and analyze legal diffusion mechanisms. 

First, the Convention targets a specific behavior (bribery of foreign public officials during 

international business) that has distinct elements, rather than a behavioral category such as 

corruption. Specificity of targeted criminal action is important here because it leaves little 

ambiguity with respect to interpretation of compliance requirements and forces countries to 

support legislative and enforcement actions that may conflict with their own domestic legal 

standards: though virtually every country agrees that bribery should be a crime as it is 

detrimental to society, each country’s definition of bribery (and corruption more generally) is 
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culturally specific, demonstrating great variance and diversity. Therefore, the evolution of legal 

systems as a result of legal learning is readily apparent and observable. Second, the Convention’s 

negotiations began earlier than those of any other modern multilateral anti-corruption agreement 

and its expected purview was well-known by parties prior to their negotiating all other 

agreements. As such, while the Convention’s form and principles affected the negotiation of 

other anti-corruption transnational legal orders, they were not shaped by the existence of 

previous agreement models. Third, the Convention’s parties have considerably more cultural, 

legal system and geographic dispersion heterogeneity than parties of all other international anti-

corruption agreements except for that of the United Nations (United Nations Convention against 

Corruption), which itself has more substantial shortcomings in that it broadly targets all 

“corruption” and did not go into force until 2005. For example, OECD Convention parties are 

located on six of the seven continents, except Antarctica. As a consequence, analyzing legal 

diffusion among them reflects the greatest extent to which multilateral agreements can be 

expected to overcome diversity of national characteristics. Fourth, the Convention has two 

official languages (French and English) and requires that parties provide their own official 

translations of relevant documents in at least one of these languages, though all provided 

responses in at least English. This requirement means that inconsistencies in legal phrases that 

arise due to limitations in exact translating across languages can be attributed to parties’ 

understandings of the Convention rather than a third-party’s interpretation. Fifth, the Convention 

was the first anti-corruption agreement to include an accountability mechanism, which takes the 

form of a working-group process that utilizes both self- and peer-evaluation. Different phases of 

the working-group process can be operationalized as illustrating the effects of different diffusion 

forces. 
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 By the point it entered into force on February 15, 1999, the Convention had already begun 

evaluating Parties’ compliance through its Working Group on Bribery’s Peer-Review Process. 

This first of its kind peer-review process includes mandatory on-site visits to countries and 

panels with members of its civil society and private sector, public release of working group 

findings and recommendations, and systematic follow-ups to monitor recommendation 

implementation. Thus, the Convention prescribes not only standards for corruption definitions 

and enforcement cooperation, but also a well-defined system for holding countries accountable 

to these commitments. Though admittedly sanctions for breaking commitments are more 

reputational than punitive (for example, parties undergo additional follow-up visits and 

monitoring if deemed non-compliant prior to advancing to later working-group stages), this 

mechanism of accountability represented a new direction toward pushing for international 

compliance with enforcement of corruption norms. 

 A recurrent topic of debate within the working-group process concerns the sufficiency of 

parties’ “functional equivalents.” To facilitate agreements between countries with conflicting 

cultures and principles, multilateral treaties often contain provisions that explicitly permit 

countries to limit their compliance if they judge that doing so would violate the fundamental 

principles of their domestic legal systems. To minimize non-participation for this reason and thus 

maximize the flexibility of interpretation for what counts as compliance, international 

agreements, including the Convention, may authorize a system of “functional equivalence.” 

Commentary 3 on the Convention defines functional equivalence as when parties’ legal 

procedures do not utilize the same precise terms, but nonetheless do “not require proof of 

elements beyond” those defined in the Convention in order to obtain a conviction. For example, 

a general statute prohibiting the bribery of all officials and a specific statute only prohibiting the 
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bribery of foreign public officials are functional equivalents if they both require proof of the 

same elements for conviction. Problematically, the Convention does not explain how purported 

equivalents will be evaluated or outline a strategy for parties to seek changes in peer-perceived 

egregious equivalents. Whether a functional equivalent is sufficient for compliance is in the eye 

of the beholder; debate during working-group phases and increased pressure caused by extra 

peer-monitoring are the sole avenues that the Convention provides for spurring these changes. 

 

Mechanisms of Legal Learning 

 Transnational legal orders, and international governance more generally, are organized 

through a variety of legal arrangements chosen by international actors based on the unique 

circumstances of negotiating countries and characteristics of problems being tackled. 

Arrangement options are classifiable as either hard law, which is defined as precise legally 

binding obligations that delegate authority for interpretation and implementation, or soft law, 

which is comparatively weakened along the continuum(s) of obligation, precision and/or 

delegation. For example, political arrangements are a form of soft law in which legal obligations 

are largely absent. In discussing hard and soft law, Abbott and Snidel (2000) argue that 

international actors often deliberately chose the latter type of arrangement because these allow 

for compromise across countries and the preservation of national autonomy in how each country 

fulfills its obligations. However, while this flexibility promotes wide international participation, 

it fails to resolve problems of incomplete contracting and increases transaction costs because the 

credibility of commitment is weak and when “compliance” occurs, its form is not predictable. 

The actors organizing the Convention sought an arrangement that had the strengths of both soft 

and hard legislation with the goals of maximizing participation like the former and obligating 
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predictable compliance actions like the latter. To achieve these goals, the Convention’s 

negotiators designed a hard-law order that also maintained sovereign country’s autonomy 

through explicit exceptions from full compliance for functional equivalents.  

 While the diffusion of hard law has been extensively studied, the Convention’s 

circumstances created conditions that are not normally the focus of large-scale diffusion studies: 

Convention-related policy diffusion was spurred by a mutually-negotiated, peer-enforced 

agreement. Though global interdependence means that virtually all diffusion processes are 

affected by peer influence and inter-country dynamics, peer-to-peer accountability is 

unambiguously more explicit and forceful when enactment is required to be in compliance with a 

commitment rather than essentially self-initiated. Yet, analysis of diffusion has almost 

exclusively focused on the latter circumstances, which operationalizes peer-to-peer influence as 

just one possible independent variable or diffusion vector among a plethora of others instead of 

as its primary or driving force. Therefore, our understanding of the full extent to which peer-to-

peer influence can affect the spread of law and the isomorphism of legal landscapes is limited. 

For example, from his analysis of the Americanization of plea bargaining in Germany, Italy, 

Argentina and France—four independent sovereign jurisdictions whose inquisitorial legal 

systems are a contrast to America’s adversarial one, Langer (2004) coined the term legal 

translation to capture the fragmentation across adoptive forms that occurs when jurisdictions 

allow novel legal principles to interact with, rather than simply replace, other principles within 

jurisdictions’ previously-existing legal landscapes. Such fragmentation caused by this 

interaction, as opposed to the alterative of also undertaking concurrent efforts to modify the legal 

landscape beyond the narrowly-focused adopted provision which led to the fragmentation, was 
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acceptable to parties because the purposes and goals of this plea-bargaining adoption were 

nationally-oriented rather than an obstacle to an organized global, transnational action. 

 The same theoretical forces are broadly implicated in legal diffusion regardless of whether 

these processes are self-initiated or the products of multilateral agreements, though it is expected 

that these differences will lead to divergences in the ways that these mechanisms unfold, their 

impacts on legal systems, and the forms of the laws whose enactment they spur. In the case of 

non-agreement-driven policy diffusion, international-relations scholars have largely centered 

explanations of this process on three distinct mechanisms: acculturation, persuasion and 

coercion. Acculturation refers to actors being pressured to acclimate and adopt the behavioral 

patterns of their surrounding cultural environment (Goderis & Versteeg, 2014; Goodman & 

Jinks, 2004). Though acculturation processes are primarily spurred by self-pressure to reap social 

rewards and avoid sanctions, such pressures may also be imposed by other actors. Acculturation 

processes’ characteristic focus on social consequences, rather than material benefits and costs, is 

their defining feature; countries that acculturate adopt taken for granted legal models as a result 

of their legitimacy, not their utility. Through acculturation, countries are able to act as part of 

their self-identified group of peers. Nonetheless, policy norms adopted in this way are not 

internalized since they are not “learned;” despite their outward adoption, acculturated policies 

are not assessed and accepted in the ways necessary to truly alter actors’ perceptions and 

actually-held beliefs. For this reason, acculturation often results in the structural decoupling of 

adopted policies and actual practices. 

 The second mechanism, persuasion, is most succinctly defined as policy change induced by 

argumentation and ideational encouragement (Vanhala, 2015). As with acculturation, persuasion 

is not caused by material benefits and costs. However, in contrast to acculturation, persuasion 



 142 

inherently is an inter-actor force since external actors convey information and advocate for 

particular arguments. Persuasion is understood as socialization, and does involve actors 

internalizing and “learning” norms and logics. Thus, this mechanism is characterized by 

persuaded actors becoming consciously convinced of something, and redefining their interests 

and identities accordingly (Goodman & Jinks, 2004). Still, there is variance in the degree to 

which internalization occurs and persuasion theorists attribute these differences principally to 

actors’ social environments. In proposing a multi-dimensional typology to classify the inter-

country characteristics affecting persuasion, Johnston (2001) concentrates on the categories of 

membership (whether social arrangements are small and exclusive or large and inclusive), 

franchise (the allocation of actors’ authoritativeness), decision rules (whether unanimity, 

consensus or majority is required ), mandate (the purpose of an arrangement, such as whether to 

provide information, deliberate and resolve, or negotiate and legislate), and autonomy of agents 

from principals (whether low to high with respect of nation-actors to inter-nation organizing 

entities) (p. 509).  

 The final mechanism, coercion, involves inter-actor influence on policy adoption by 

escalating the benefits of such adoption, as well as the costs of non-adoption, using material 

rewards and punishments (Goderis & Versteeg, 2014; Goodman & Jinks, 2004). Coercion can be 

exercised by governments, international organizations, and nongovernmental actors through 

physical force, the manipulation of economic incentives, and the monopolization of information 

or expertise (Dobbin et al., 2007). Though coercion is an inter-actor force unlike the primarily 

self-pressured acculturation, these two mechanisms are similar in that they do not necessarily 

lead to changes in the target actor’s underlying preferences (Goodman & Jinks, 2004). As such, 

the success of coercion is determined simply by the target actor’s outwardly measurable 
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compliance. The contexts where coercion is normally observed, as reflected by the descriptions 

earlier in this paragraph of its exercise, can be characterized as powerful countries’ exploitation 

of power asymmetries to impose their policy preferences on weaker countries (Goderis & 

Versteeg, 2014). For this reason, a number of intergovernmental organizations’ charters and 

declarations, such as those of the Organization of American States and the United Nations, 

prohibit members’ use of coercive measures of an economic or political character in order to 

force the sovereign wills of other countries and obtain from them advantages of any kind. Yet, as 

Farer (1985) argues, this language is perfectly empty, as a legal proposition, because it would 

outlaw diplomacy if read literally. Coercion has no normative significance, is not illegal and is 

normal in all human relationships. Further, there are often Gramscian aspects to coercion in that 

this mechanism simultaneously not only features domination by a hegemon, but also, for various 

reasons, consent of the dominated (Fry, 2008). 

 The legal policy diffusion literature, as demonstrated by the studies discussed in this section, 

almost exclusively analyze diffusion as a phenomenon exclusively in the purview of the highest 

level of government officials or policymakers (in addition, further broad reviews of the literature 

can be found in Gilardi, 2010 and Holzinger, 2005). For example, “internalization” of 

preferences and norms by country-actors is operationalized as easily observable from the 

preferences and norm-related actions of these macro-level individuals. Though it is undeniable 

that these individuals have substantial power to shape legal-policy landscapes, this power is 

limited by the degree to which they assert control over the legal and other professionals who 

enforce these policies in practice (Hunt, 1999; Liu, 2013; Moliterno, 2013). In other words, 

while officials have exclusive near-absolute authority to promptly rewrite law in books, their 

delegation of its implementation, or “law in action,” to a bureaucratic division of labor deprives 
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them of similar control over this (Halperin, 2011; Nelken, 1984; Pound, 1910). That “complete”  

diffusion of law is dependent upon both adoption and implementation, which are each managed 

by different actors, generates a substantial likelihood of these two processes’ decoupling because 

the international forces that promote diffusion are specifically targeted to the “adopting” 

policymakers (Sauder & Espeland, 2009; Weick, 1976). Moreover, any exposure to these 

forces—acculturation, persuasion and coercion—is virtually, though not purposefully, restricted 

to them. Under circumstances where all—that is, both government officials or policymakers and 

the full legal division of labor—are exposed to the same social forces, diffusion is not expected 

to be homogenous across all societal actors and jurisdictions as it is affected by a wide array of 

variables (Boushey, 2010; Graham et al., 2013; Wejnert, 2002). In the absence of such consistent 

exposure and without substantial sustained officials’ efforts to “recreate” similar forces intra-

nationally, for example by providing additional resources or incentives to legal professionals for 

the enforcement of novel policies, the outcome of diffusion processes become far more 

unpredictable and capricious. 

 

Research Questions 

 This paper advances our understanding of “legal learning,” or the processes through which 

novel legal knowledge diffuses across sovereign national boundaries and is integrated into 

domestic legal systems, and the roles that intra-national actors, peer countries and 

intergovernmental organizations have in these processes. Using a case of ratification and 

implementation of a multilateral agreement that was conceived in order to establish a 

transnational legal order capable of combatting an internationally-perceived global problem, this 

analysis engages with the following research questions: 
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• To what extent can countries, and the intergovernmental organizations that they contribute to, 
facilitate the isomorphism of legal provisions targeting specific behaviors, of the broader 
legal landscape in which those provisions function, and of the enforcement of those 
provisions? 

 
• Do the outcomes of diffusion processes vary based on whether they are the products of 

deliberate organized efforts, such as in the case of multilateral peer-negotiated agreements, or 
the result of non-prearranged spontaneous efforts, as are the examples traditionally studied 
within the diffusion literature? If so, in what ways? Though both types of diffusion processes 
are theorized as involving the same mechanisms—acculturation, persuasion and coercion—, 
these questions explore whether these forces’ manifestation, unfolding and impact on legal 
systems vary for reasons related to this distinction.  

 
• How do the outcomes of diffusion processes differ based on whether they are self-driven or 

explicitly peer-driven? This question aims to compare the operation of different diffusion 
mechanisms within the same environmental context, a multilateral agreement. 
 

• Should legal diffusion be theorized as a multi-level process whose outcomes are driven by 
multiple layers of (relatively independent) intra-national actors? 

 
 

Method, Data Sources and Operationalization of Diffusion Mechanisms 

 The remainder of this paper empirically investigates these research questions through a 

primarily archive-based analysis. This archival analysis examines documents gathered from a 

variety of sources, including those produced by media outlets, local governments, national 

governments for domestic purposes, national governments for inter-nation purposes and 

intergovernmental organizations. The majority of the documents were drafted directly as a result, 

and thus as part of the normal operating procedure, of the Organization for Economic Co-

operation and Development’s Convention on Combating Bribery of Foreign Public Officials in 

International Business Transactions. These Convention documents can be classified as either 

legal documents produced by the OECD itself pertaining to the scope and requirements of the 

Convention, or working-group documents produced either by individual countries, clusters of 

countries working together as peer evaluators or the OECD, for the purpose of monitoring and 
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evaluating Convention compliance. To make sense of the circumstances in which all gathered 

documents were created, measures of contextual variables were also compiled. Contextual 

variables include type of domestic legal system (whether civil, common, customary, Muslim or a 

combination of multiple systems), other anti-corruption conventions to which a country was a 

party, and measures of national corruption (including both objective measures, such as quality of 

law enforcement, and subjective measures, such as perceptions of the country’s citizens and peer 

countries). Several of these contextual variables were operationalized using previously-

developed measures widely accepted as accurate, such as those formulated by Transparency 

International and the World Bank. 

 Within this trove of documents, legal diffusion can be most readily identified from the 

outputs of the Convention working-group process. This compliance-monitoring process, 

negotiated as part of the Convention’s initial multilateral agreement, utilizes both self-

assessments and peer-evaluation procedures, and proceeds in a systematic fashion across all 

countries: Working group evaluations are divided into phases and each phase has specific 

objectives. During Phase 1, countries are evaluated on whether the legal texts through which they 

implemented the Convention meet its standards. In Phase 2, the structures put in place to enforce 

laws and assess their applications in practice are studied. Following the Convention’s initial 

signing, Phase 2 was broadened to encompass non-criminal law aspects of the 1997 Revised 

Convention Recommendations. Phase 3 seeks to maintain an up-to-date assessment of the legal 

structures put in place by parties. It concentrates on evaluating progress made toward tackling 

Phase 2 weaknesses, as well as examines intra-national issues raised by changes in domestic 

legislation and group-wide cross-cutting issues, such as enforcement efforts and results. Lastly, 

Phase 4, which was launched in 2016 and is scheduled to continue through 2024, endeavors to 
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take a more tailored approach that considers each country’s unique situation, challenges and 

achievements; in general, Phase 4 aims to focus on the issues assessed in Phase 3. Though the 

formats of phases are consistent across all countries, their timelines are not. This contradiction 

occurs because countries can be prevented from advancing to subsequent phases due to 

inadequate compliance with the Convention. In these situations, “follow-up” monitoring occurs. 

Such Follow-Up monitoring might include requests for further information, solicitation of 

specific recommended actions and a report about their implementation, or additional on-site 

visits by peer countries. As a result of follow-up monitoring, the number of monitoring reports is 

individualized and varies greatly by country; a country perceived compliant by its peers may 

have four reports after phase four, whereas a perceived non-compliant country may have more 

than 10. Still, the number of reports is not by itself a perfect measure of peer-perceived 

compliance since different reasons for extra monitoring are not equal, as is evident by the 

distinction between non-compliance issues necessitating self-prepared information in contrast to 

an additional on-site visit though either leads to the same extra follow-up report. 

 As Convention-driven legal diffusion occurs following a jointly-negotiated multilateral 

agreement, the forces implicated in this process are theorized, and observed, to unfold in ways 

that differ from their functioning in other contexts. For example, Phase 1 of the working group, 

whose effects are shown within its corresponding Phase 1 Reports, is demonstrative of an 

inseparable combination of traditionally-distinct acculturative and persuasive forces. Since Phase 

1 immediately follows a country’s Convention ratification and adoption of implementing 

legislation, it features each country’s initial self-presentation of their understanding of how and 

why their actions to translate the Convention into their own domestic legal systems has fulfilled 

their compliance obligations, as well as communicates their beliefs about the importance of 
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successfully accomplishing this task. Inherently in making this presentation, a country’s officials 

express their perception that they have successfully, and adequately, translated the agreement 

into their own domestic law. Though parties’ Working-Group-adopted Phase 1 Reports also 

include their peers’ initial assessments of their translating actions, such as potential unique legal 

issues and enforcement complications created by each party’s unique circumstances, countries do 

not see these assessments before submitting their self-evaluation documents and therefore their 

initial self-presentation is not affected by them. For these reasons, the diffusion forces observed 

manifesting during the period between ratification and self-presentation are more self-driven 

than traditionally-defined persuasion, yet are also more spurred by international (as opposed to 

self-) pressure than traditionally-defined acculturation. 

 The Convention’s existence leads to conditions whereby it is unambiguous that all party-

countries are aware of necessary compliance-actions, yet nevertheless does not create conditions 

whereby compliance-actions are guaranteed. Such logic is emblematic of Hafner-Burton et al. 

(2008) finding that countries with negative human rights records ratify human rights treaties at 

rates similar to those with positive records; in these circumstances, ratification is a low-cost 

method of legitimating one’s commitment to an issue that can be made without any proof of 

effort to fulfill this commitment. This is because compliance with most bilateral and multilateral 

agreements is self-determined or evaluated by peers ad hoc upon request rather than 

systematically. As countries are used to compliance being judged in this manner, they join and 

ratify agreements without necessarily intending to internalize them, as is characteristic of 

persuasion. Though admittedly countries are aware that the OECD Convention in particular has a 

systematic evaluation process, their accustomedness to the opposite and additional expectation of 

potentially non-compliant actions being justified under their own self-determined perception of 
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functional equivalency suggest that coercive forces are not present either. I term policy diffusion 

under the conditions described here as occurring between ratification and the Phase 1 Monitoring 

Report, which have characteristics of both acculturation and persuasion but not coercion, as 

being driven by transmissive forces or the mechanism of transmission. 

 The diffusion forces that manifest subsequent to the Working Group’s Phase 1, and whose 

effects are demonstrated by information contained within Phase 1 Follow-Up Reports and all 

successive phase reports through the present, have characteristics that generally resemble 

traditionally-defined coercive forces though they are nonetheless distinct. Since initial Phase 1 

reports contain explicit information regarding peers’ perception of compliance, countries are 

under unambiguous inter-nation pressure to make policy changes that rectify non-compliance in 

order to prevent themselves from being subject to extensive subsequent monitoring. Further, 

countries are also pressured to maintain, rather than abandon, earlier perceived-compliant aspects 

of their legal systems because they will be subject to future regular monitoring by the working 

group. Inter-nation pressure stemming from the Convention as described here departs a bit from 

traditionally-defined coercion in that policy adoption is not clearly associated with material 

rewards and punishments, but rather incentives that more closely approximate social rewards and 

sanctions. These social rewards and sanctions include, but are not limited to, the formation of a 

monitoring sub-group to review a country’s progress more closely and on an expedited timeline, 

the sending of a letter from the Chair of the Working Group to a country’s relevant ministers that 

draws attention to failures in implementation, a formal public statement of reprimand on the 

OECD website, and the suspension of a country’s advancement to the next stage of monitoring 

alongside their concomitant labeling as a “non-complying” Working Group member 

(Organisation for Economic Co-operation and Development, n.d.). 
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 As with traditionally-defined coercion, post-initial Phase 1 diffusion forces do not necessarily 

lead to changes in countries’ underlying preferences, but rather their success is determined by 

countries’ outwardly measurable compliance. The contrast between these two phenomena can be 

operationalized through the distinction between law in books, or legal provisions and the entire 

legal landscape of standards as codified by government officials and policymakers, and law in 

action, or the “culture of law” as can be ascertained from its enforcement in practice by actors in 

the legal division of labor. This distinction is meaningful because all intra-nation actors are not 

exposed to the same Convention-related diffusion forces as only the former are active 

participants in the Convention; in all likelihood, the latter are expected to be completely unaware 

of its occurrence and purpose, and therefore unaware of the rationales for codified changes in 

their country’s domestic laws. Since policy diffusion subsequent to the initial Phase 1 Report is 

largely characteristic of coercion as traditionally defined, I term these observations as driven by 

coercive forces or the mechanism of coercion. The primary source of data pertaining to the 

presence or absence of coercive forces is Phase 1 Follow-Up Reports and all successive phase 

reports through the present, for they contain information about changes in countries’ legal 

systems and provisions, as well as their enforcement of those provisions at both the investigatory 

and disposition stages. 

 

Organization of Analysis and Discussion 

 The remainder of this paper is structured around several topics. First, it describes the parties 

to the Convention, and highlights their diverse characteristics and variations in their domestic 

legal systems. Second, it discusses the process of joining the Convention, and the mechanisms by 

which parties incorporated the Convention into their domestic legal systems and implemented its 
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principles. Third, it describes the domestic legal systems of parties following their full 

Convention implementation, as demonstrated by the initial Phase 1 monitoring evaluation. 

Systematic analysis of parties’ Phase 1 monitoring reports allows for a discussion of transmissive 

forces and their effects. Fourth, it takes these parties’ initial Convention implementation efforts 

and compares this to the present status of their legal systems. Systematic analysis of subsequent 

Working Group Reports allows for a discussion of both coercive forces and the reality of multi-

level diffusion processes, for the former is demonstrated by changes in parties’ domestic legal 

systems and the latter by measures of Convention-related enforcement. This paper ends with 

concluding thoughts about this analysis’ implications for how legal diffusion processes should be 

understood by both scholars and policymakers, as well as about questions still remaining for 

future research. 

 

The Parties to the Convention 

 The ideal environment for a diffusion study is under conditions where the transfer of 

information between highly dissimilar actors can be observed. Finding potential adopters with 

considerably different characteristics to observe is key because diffusion studies have a goal of 

understanding the extent to which diffusion forces or vectors are able to overcome dissimilarities 

to create isomorphic entities: the greater the differences between actors, the more likely that a 

diffusion force’s full “strength” can be measured. As previously mentioned, the Convention 

naturally supplies conditions where potential adopters have great cultural, legal system and 

geographic heterogeneity, yet have agreed to overcome these differences to adopt specific legal 

provisions. This section briefly highlights features of Convention parties for the purpose of 

illustrating their diversity. 
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 The Convention currently has 44 signatories, a membership composed of all 36 current 

OECD countries and 8 non-OECD-member full participants. Initially, the Convention had 34 

signatories that included all 29-then OECD countries and 5 non-OECD-member full participants, 

two of which (Chile and the Slovak Republic) have since become OECD member countries. All 

original Convention signatories are still parties to it and active Working-Group participants. 

Prior to the start of their Convention affiliation, the majority of parties did not criminalize 

bribery of foreign officials or, in other terms, bribery committed extraterritorially by their 

citizens and corporations. As demonstrated by Table 1 and visualized in Graph 2, while all 

parties had domestic anti-bribery legislation prior to their joining the Convention, only 8 also had 

foreign anti-bribery legislation. For the other 36 signatories, Convention participation required 

first criminalizing foreign bribery and then instituting from scratch an anti-foreign-bribery 

regime for these provisions’ enforcement. 

[Table 1] 

[Graph 2] 

 Though participation in the Convention necessitated adoption of internationally-oriented 

bribery legislation, the governments of all parties were not, and continue to not be, equally 

concerned with the offense. From a practical standpoint, one reason for this is that parties vary 

greatly with respect to their economy’s reliance on international trade, an industry where bribery 

of foreign officials is expected to flourish because domestic actors have recurrent contacts with 

foreign nationals. There are a number of frequently-utilized measures to evaluate countries’ 

reliance on international trade with these measures’ most important distinction pertaining to 

whether they present absolute dollars exchanged (either spent through imports or earned through 

exports) or are calculated to portray trade as a percentage of total economic activity. The latter 
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type of measure is able to best convey information about countries’ relative economic reliance on 

trade as compared to their other industries. Various measures of trade from the World Bank can 

be found in Appendix Table 1. Table 2 briefly illustrates the heterogeneity in Convention 

parties’ participation in international trade by providing one World Bank measure. As can be 

seen in this table, Convention parties include countries where international trade is a small share 

of GDP (such as Argentina and the United States), as well as countries where trade dominates 

their GDP (such as Ireland and the Czech Republic). 

[Table 2] 

 In addition to being heterogeneous with respect to circumstances related to the Convention’s 

targeted offense, the Parties were also extremely heterogeneous with respect to characteristics 

less related to the specific targeted offense though nonetheless still directly relevant to their 

likelihood to adopt, and enforce, Convention-related legislation. Information relevant to several 

select characteristics, which were chosen for illustrative purposes to represent a greater range of 

total characteristics, can be found in Table 3. The most important information in this table can be 

divided into two major categories: the first category is the degree to which corruption is 

prevalent in a country and whether it has taken other actions to combat this phenomenon, and the 

second category describes country’s overall legal structures. 

[Table 3] 

 With respect to the first category of variables, Table 3 reveals that Convention Parties vary 

greatly in terms of how peer countries perceive corruption’s prevalence within those parties’ 

public spheres. For example, parties’ Transparency International Corruption Perception Indexes, 

which measures this, range from 2.4 (Russia) indicating high perceptions of corruption to 10 

(Denmark) indicating no perception of corruption; the mean index is 6.29 indicating a skew 
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toward the participation of countries seen as having non-corrupt governments. A second 

measure, the World Bank’s Control of Corruption Index, is indicative of similar results, if not 

more positive with respect to the participation of perceived “non-corrupt” countries; while the 

range of indexes is from the perceived corrupt -1.07 (Russia) through the perceived non-corrupt 

2.26 (Denmark and Finland), the mean index is 1.06 indicating a skew toward the participation 

of countries seen as having non-corrupt governments. Table 3 also indicates that many of the 

OECD Convention Parties have taken other actions to combat corruption broadly, specifically by 

participating in other international anti-corruption conventions and treaties. However, 

participation in other anti-corruption activities in not necessarily a characteristic that increases 

the likelihood of Convention compliance. First, as discussed in a previous section, countries 

often ratify treaties without any intention of complying with them because this is a low-cost 

method of legitimating their commitment to world norms. Second, different treaties on similar 

issues often have conflicting incompatible requirements; as such, countries inherently would not 

be able to comply with all agreements.  

 The second category of variables shown in Table 3 pertains to overall characteristics of 

parties’ legal systems and structures. The majority (34) have civil legal systems, where a codified 

referable text serves as the primary source of law. Six of the parties have common law systems, 

where law is derived from judicial decisions that then serve as precedent for future judgments. 

The final four parties have legal systems whose characteristics span traditional categorizations. 

For example, South Africa’s legal system has features of both civil and common law, while 

Japan and Korea have features of both civil and customary law, the latter defined by treating 

observed legal practices as themselves law. Israel’s legal system is the most unique as in addition 

to having features of both civil and common law, it also incorporates Jewish and Muslim 
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religious laws. Though parties appear to have legal systems that fall into the civil tradition, there 

is still great heterogeneity in terms of whether citizens feel that they are bound by, and have 

confidence in, their country’s law. The Rule of Law Index measures this, and reveals that Parties 

include both countries where citizens have little (such as Russia) and much (such as Norway and 

Finland) confidence in their society’s legal systems. Overall, the mean Rule of Law Index is 

1.01, which indicates a skew toward the participation of countries whose citizens have 

confidence in and abide by the rules of their legal systems. 

 

Becoming a Party to the Convention and Implementation Mechanisms 

 The negotiated Convention first opened for signatures on December 17, 1997. Parties agreed 

that it would enter into force on the sixtieth day following the date upon which five of the ten 

OECD countries which have the largest export shares deposited their instruments of Convention 

acceptance, approval or ratification with the OECD Secretary-General. For countries depositing 

their instruments once the Convention is in force, it shall apply to them on the sixtieth day 

following the deposit. Ultimately, the Convention entered into force on February 15, 1999 for its 

initial members. Table 4 contains information about each Party’s Convention participation, 

including the dates that they signed the agreement, deposited their instrument of ratification with 

the OECD Secretary-General and began to enforce their implementing legislation. Using the 

information from Table 4, Table 5 calculates the time frame between countries’ agreeing to the 

Convention and taking subsequent steps toward complying with its requirements. The 

Convention itself did not specify an order for next steps beyond ensuring the passage of 

compliant legislation, and approximately the same number of parties next deposited their 

Instrument of Ratification with the OECD Secretary-General (21 countries) as first exposed their 
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citizens to its parameters by allowing this new legislation to go into force (23 countries). On 

average, it took approximately 2 years for countries’ implementing legislation to go into force 

and 2.5 years for them to deposit their Instruments of Ratification that described this legislation. 

Though this average time frame does not reflect an immediate domestic adoption of Convention 

principles, it is not extremely lengthy either if compared with other legal diffusion processes, 

especially in its context of pertaining to the movement of law across sovereign national 

boundaries. 

[Table 4] 

[Table 5] 

 The implications of each country’s signing of a multilateral agreement varies greatly across 

parties and is based upon their domestic legal system’s incorporation mechanisms as applicable 

to all international treaties. Table 6 reveals how parties’ deal with their agreement to a treaty in-

and-of-itself. For a little less than half the parties (19 countries), the signature itself means 

nothing; international treaties have no effects on their domestic legal systems. Rather, further 

action must be taken through domestic legislation or other procedures to transform treaty 

requirements into new domestic provisions interpretable in the context of domestic legal systems 

as a whole. While treaties themselves have no direct effect on 29 of the parties’ domestic legal 

systems, the remaining ten countries allow legislatures, courts and other officials to use them as 

interpretative tools for domestic provisions even if those provisions predated the treaty; as such, 

this mechanism can be argued to be a way that countries indirectly regard their agreements as 

surely requiring a commitment to action since interpretation tools have measurable effects on 

legal decisions. The final 15 countries, which account for a total of 34% of the OECD Parties, 

consider international treaties to be directly applicable to their domestic legal systems even if 
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they choose not to enact further domestic legislation confirming this. However, international 

treaties’ enforcement without additional domestic legislation is not practical, if not sometimes 

impossible, and therefore unlikely to occur; this is because additional legislation provides law-

enforcement professionals fundamental guidance on how to make sense of treaty provisions in 

the context of their own unique legal system, which the treaty’s creation was not tailored to fit 

and against which its provisions may contradict. In theory, it is possible that direct-incorporation 

countries could argue that the Convention is their countries’ foreign-bribery legal framework and 

that further compliance actions would be redundant. While the validity of this statement might be 

evaluated with enforcement data, no party offered this argument. Instead, though five countries 

(11% of the parties) did not initially enact or amend domestic legislation as shown in Graph 3, 

their justification was pre-Convention adoption of related legislation, which they described 

during Working-Group Monitoring. 

[Table 6] 

[Graph 3] 

 Graph 3, discussed in the last paragraph, is a graphical summary of Table 7. This table 

shows the domestic implementing legislation passed by each party in order to comply with the 

Convention. Upon signing the Convention, the majority of parties actively updated their laws to 

meet its requirements; of those parties that took no action, most were late Convention signatories 

who had enacted the foreign bribery offense in anticipation of their pending request to do this. 

As the Convention allows for functional equivalents to meet its demands, parties had wide 

latitude in terms of what their implementing legislation could entail. In terms of generalization, 

the parties’ implementing legislation could be characterized as having one of two forms. The 

first form was the creation of a brand new offense through a new statute, which also necessarily 
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encompassed developing an entire novel legal framework to identify and prosecute that offense. 

However, many of the countries’ whose implementation could be characterized as having this 

form, rather than actually creating novel legal frameworks that fit their own circumstances, 

simply copied those of other earlier-adopting countries, most commonly that of the United 

States’ Foreign Corrupt Practices Act (FCPA). For example, Canada’s Corruption of Foreign 

Public Officials Act was closely modeled on the FCPA. The second form was amending aspects 

of the domestic offense to be newly inclusive of conduct beyond territorial lines, such as 

expanding the definition of “public officials” to include those of other countries. For example, 

Austria and Estonia implemented the Convention through this method. By amending their own 

previously-existing domestic offense, parties started with legal frameworks that were specifically 

tailored to their own circumstances. A positive facet of this approach to implementation is that 

from a practical standpoint enforcement is facilitated as law-enforcement professionals are able 

to make sense of the new offense through a familiar framework, therefore increasing the 

likelihood that they will actually pay attention to combatting the new offense. On the other hand, 

major negative facets of this approach are that previously-existing legal frameworks were created 

for purposes other than the Convention and will have provisions that contradict it, as well as that 

methods of combatting domestic bribery are not perfectly synonymous with those of foreign 

bribery. For example, many amending countries allowed their domestic offense’s effective regret 

defense to also be applied to the foreign offense, although this violated the Convention and is 

further argued to be ineffective for combatting the latter. 

[Table 7] 

 One final aspect of Convention implementation that is worth paying attention to in order to 

fully analyze Convention compliance pertains to how international treaties, and the legislation 
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associated with them, are regarded in countries’ domestic legal hierarchies. Table 6, which 

describes treatment only with respect to direct application, and Table 8 demonstrate the 

importance that countries place on their international legal commitments relative to other 

categories of law. Over half of the parties treat international agreements in the same way that 

they treat other domestic laws, although slightly less than half of the parties (18 countries) treat 

them as superseding, or higher than, other domestic law. Several countries, including Argentina, 

Greece and Mexico, only treat their Constitutions as having greater weight than international 

treaties. Just a single party, Ireland, treats international agreements as having less force than their 

domestic law. 

[Table 8] 

 

Initial Post-Convention Diffusion of Legal Frameworks 

 Following their agreement to join the Convention, Parties were individually tasked with, and 

responsible for, developing a strategy to implement its requirements. In the previous section, the 

range of legal mechanisms through which parties undertook implementation was described. In 

this section, the focus is narrowed to the legal-framework outcomes produced as a result of such 

implementation. A comprehensive understanding of these outcomes entails not only analyzing 

parties’ treatment of the Convention offense, but also their decisions on Convention provisions 

relating to legal issues with implications for principles and structures beyond only the single 

explicit Convention offense. To highlight the Convention’s effects on parties’ broader legal 

landscapes, this paper discusses their frameworks for legal responsibility of persons, defenses to 

liability, and tax codes. 
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 Parties’ initial implementation of the Convention is reflective of transmission or transmissive 

forces. During the time frame between Convention signing and Phase 1 Monitoring, countries 

themselves are the sole judge of their legal framework’s compliance; peer feedback is first 

received during Phase 1 and is publicly available as part of Phase 1 Monitoring Reports, 

although this feedback occurs subsequent to party’s written explanations of why they perceive 

their own initial implementation frameworks as fully complying with Convention requirements. 

In an earlier section, it was noted that most multilateral agreements do not have accountability 

mechanisms and compliance evaluations are instead ad hoc, indirect or non-existent. As such and 

given the Convention’s unique circumstances, it is fruitful to investigate parties’ actions prior to 

the commencement of formal accountability and compare them to post-accountability behavior 

since this allows for discussion of whether agreements without specified accountability 

mechanisms are worthwhile, as well as whether accountability mechanisms, even if largely 

reputational rather than punitive, are effective. 

 Though transmissive forces are largely self-driven, it is important to reiterate that they do 

have certain weaker inter-entity dimensions. For example, in becoming a signatory to a 

multilateral agreement without an accountability mechanism, countries are still likely to be 

informally judged by their peers and may face reputational consequences. Nonetheless, the 

reputational boost gained by initially committing to an agreement is often greater than the 

reputational loss by not complying with it subsequently, which provides an incentive for 

countries to do the former without following through on the latter. 

 

Elements of the Foreign Bribery Offense 
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 The Convention has multiple components which are all centered around its Article 1, which 

supplies a definition for “the Offense of Bribery of Foreign Public Officials.” While parties’ 

emulation of Article 1’s text neither guarantees its usability or functionality in practice nor 

enforcement, the domestic adoption of this article is unquestionably a prerequisite for these 

subsequent actions; illegalization is a condition for later law enforcement. As shown earlier in 

Table 1 and visualized in Graph 2, only 8 countries or 18% of all parties had foreign bribery 

legislation prior to their implementation of the Convention. As such, the majority of parties not 

only had to create a legal framework for a new offense that was consistent with their broader 

legal system, but also then had to confirm that such a framework complied with the Convention’s 

requirements. 

 Table 9 and Table 10, which uses symbols to summarize the former, both measure the 

diffusion process by examining how parties enacted three features of the offense. The first 

feature reflects the element of mens rea, or the mental state, that a defendant must be proven to 

have had while committing the illegal action. To be held liable for foreign bribery, the 

Convention specifies that this action must have occurred “intentionally,” or with the subject 

having knowledge of their wrongdoing. As a note, Commentary 3 makes clear that parties may 

enact offenses that require less proof than dictated by the Convention, such as a mens rea of 

recklessness, but not proof beyond them, such as a mens rea of “legal knowledge” indicative of 

both action and outcome. The other two features reflect the element of actus reus, which is the 

conduct that constitutes a crime. With respect to this element, Article 1 defines the offense as 

occurring when any undue or pecuniary advantage is (1) “offer[ed], promise[d], or given[n]” (2) 

“to a foreign public official.” 

[Table 9] 
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[Table 10] 

 Analysis of these three features’ initial adoption reveals that all parties nearly completely 

emulated them. Though a small percentage of parties had problems with their enactment of a 

single feature, none of the parties were severely deficient with respect to, or alternatively did not 

enact, a feature. Every party adopted the required mens rea of intentionality for the offense. Forty 

countries, or 90.9% of parties, defined the offense as occurring when a person “offered, promised 

or gave” an advantage. Four parties—Bulgaria, Latvia, Norway and Russia—defined their 

offenses in terms of only one or two of these actions. Forty-three countries, or 97.7% of the 

parties, used terminology equivalent to “foreign public official” to define the intended target of 

the offense. Only the United Kingdom used the dissimilar terminology of “any agent,” which 

they intended to be interpreted in the foreign context though its inherent meaning was vague. At 

a minimum, the Convention clearly succeeded in immediately generating an offense defined 

isomorphically across all parties. 

 

Provisions Affecting the Broader Legal Landscape (Applicable to Principles, Standards and 

Structures Beyond the Offense) 

 While the Convention’s Article 1 explicitly defined the offense, its other articles described 

measures parties needed to take with respect to their greater domestic legal landscape—their 

legal principles, standards and structures—that affected the functionality of the foreign bribery 

offense in practice. In sociological terms, these measures reflect efforts to homogenize the social 

environments in which the offense is “embedded.” Though an important first step to the creation 

of a transnational legal order is an isomorphic shared offense, the definition of the offense itself 

is limited in its ability to control its own interpretation and the mechanisms through which its 
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enforcement is implemented. Instead, both of these items are governed, and shaped, by features 

of parties’ overall domestic legal systems, such as their rules on the responsibility or liability of 

persons, guidelines for sanction severity, jurisdiction over which to adjudicate, statute of 

limitations for investigation and prosecution, cooperation between domestic government 

agencies, cooperation between countries for mutual legal assistance, extradition treaties and the 

financial resources allocated for law enforcement, among many other features. The Convention’s 

other articles, as well as the Commentaries about them, clarify the expectations for many of 

these. 

 The introduction of the Convention’s requirements into a party’s legal system causes a two-

layer embeddedness conflict. The first prong of conflict pertains to inconsistencies between the 

offense and other similar offenses. In the example of the Convention’s offense, there is only one 

major similar offense, bribery of domestic officials. For many parties, there were no 

inconsistencies between the two charges as their implementation method involved the amending 

of the domestic offense to be applicable to foreign-related conduct (as shown earlier in Table 7). 

Nonetheless, other parties had to reconcile both charges’ frameworks for consistency. On the 

other hand, the second prong of conflict pertains to inconsistencies between the Convention’s 

recommended legal-landscape features and the features regularly applied to the handling of all 

other domestic offenses; abiding by the Convention necessitates parties reconciling differences 

between the handling of the Convention offense and all other offenses. For this reason, satisfying 

the first prong to facilitate diffusion of the isomorphic offense is much easier than satisfying the 

second prong, which is necessary to facilitate isomorphism with respect to offense interpretation 

and enforcement. 
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 To illustrate the limitations of transmissive forces for achieving isomorphism with respect to 

legal-system features broader than the Convention offense, this section describes the initial 

adoption of Convention provisions pertaining to the legal responsibility of persons, defenses or 

exceptions to liability, and the tax deductibility of bribes. Convention provisions, as well as other 

relevant Commentaries and Recommendations, about each of these three items vary in terms of 

their comparative narrowness or specificity, though, regardless, any variance in parties’ adoption 

of them is likely to prevent an isomorphic transnational legal order. 

 The Convention offense is formulated in terms of criminal responsibility with parties 

agreeing in Article 1 to “take such measures as may be necessary to establish that it [bribery of 

foreign public officials] is a criminal offence under its law.” The offense is intended to be 

applicable to both natural persons, or individual people, and legal persons, or companies and 

other entities that have legal rights and are subject to obligations. However, though criminal 

liability is the “gold standard” for offense accountability, Article 2 concedes that responsibility 

of legal persons may instead have legal frameworks consistent with the general legal principles 

of each party; commentary 20 on the Convention reiterates that parties whose legal systems do 

not apply criminal responsibility to legal persons do not have to establish such liability in order 

to comply with the Convention. A similar concession is not necessary for liability of natural 

persons as all countries have frameworks to hold them criminally responsible. Nonetheless, 

whether legal persons are held criminally liable, administratively liable or liable through some 

other framework, the Convention requires that sanctions are imposed for the offense which are 

“effective, proportionate and dissuasive,” such as monetary penalties, and the seizure and 

confiscation of bribe payments (Article 3).  
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 Table 11 describes parties’ initial frameworks for offense responsibility, and patterns in 

these frameworks are summarized in Table 12. As all parties had frameworks for criminal 

responsibility of natural persons, it is not surprising that all 44 parties enacted this type of 

framework for the offense. In contrast, the parties’ frameworks for legal persons were quite 

disparate with a number of parties evidently violating the Convention. A little bit more than half 

of the parties (54.5%) implemented a criminal offense for legal persons. However, 7 parties 

(16%) did not implement the offense at all for legal persons, though 2 of these 7 parties (4.5% of 

all parties) stated that they could sanction legal persons without instituting a system of liability. 

The rest of the parties implemented frameworks consistent with their general principles that did 

not include the “gold standard” of criminal liability, but did provide accountability for legal 

persons: ten parties (22.7%) chose an administrative framework, whereby litigation is 

characterized as being brought by government agencies and reviewed by a third-party 

independent administrative law judge. Four parties (9.1%) chose a civil framework, whereby 

cases are brought in county or circuit courts. 

[Table 11] 

[Table 12] 

 Further differentiation of parties’ liability regimes occurred as a result of the principles upon 

which parties structured these regimes. For example, though most parties excluded from liability 

their government, three parties also excluded state-owned or controlled organizations, such as 

utility companies. As a second example, regimes of the same type also differed based on whether 

the imposition of responsibility required an explicit link to the actions of an identified natural 

person (23 countries) or if responsibility could be attributed in the absence of this identification 

(6 countries), such as through a per se logic. As a third and final example, parties differed on the 
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legal procedures through which charges on offense liability could be brought. In 8 parties, 

proceedings for legal persons were linked to those of the accused natural person, and certain 

parties barred the conviction of a legal person without a corresponding conviction of a natural 

person. In contrast to this, Belgium precluded conviction of both natural and legal persons for the 

same act; prosecutors could only choose one actor to hold responsible for the offense. 

 As compared to the Convention’s provisions on criminal responsibility, its guidelines on 

circumstances where persons should be exempted from liability and defenses to the offense are 

less narrow and more vague. In fact, the Convention itself does not explicitly provide specific 

defenses beyond those available within each party’s general legal codes, such as insanity or 

mistake of law. Nonetheless, there are provisions relevant to this topic in Convention-related 

documents. In its Annex I on “Good Practice Guidance on Implementing Specific Articles of the 

Convention,” the multilateral agreement states that the Convention should be implemented in 

such a way that it does not provide a defense or exception where the foreign public official 

solicits the bribe. The Convention’s Commentary 7 requires that the offense be applicable 

regardless of the value of the advantage (or bribe), its results, perceptions of local custom, the 

tolerance of such advantages by local authorities, or the alleged necessity of the advantage in 

order to obtain or retain business. In contrast, its Commentary 8 provides an exemption to the 

offense in circumstances where the advantage was permitted or required by the written law or 

regulation of the foreign public official’s country, including case law. Commentary 9 addresses 

whether small facilitation payments, or small advantages given to induce public officials to 

perform functions in which they have no discretion, such as the issuing of licenses or permits, 

should be exempted from the offense. The commentary takes the position that these payments 

are a “corrosive phenomenon,” yet does not require them to constitute the offense. This decision 
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is one of practicality; while the commentary acknowledges these payments are illegal in some 

countries, it concedes that criminalization by other countries would be less effective than 

programs of good governance.  

 Table 13 lists the initial defenses and exceptions to the offense enacted by Convention 

parties. It reveals substantial heterogeneity in how parties exempted subjects from the offense. 

With respect to the relevant Convention-related provisions, parties either varied in their 

interpretation or completely ignored them. For example, 8 countries violated Annex I by 

providing a defense or exception to circumstances where the foreign official solicited a bribe, 

which was in the form of provisions related to either blackmail, extortion, fear, provocation or 

necessity of payment. Parties also disparately interpreted Commentaries 7 and 8, with 4 countries 

enacting exemptions based on the written law of the official’s country, but several others 

violating Commentary 7. For example, Australia allowed a bribe if it was not prohibited under 

the laws of an official’s country, and Denmark, Iceland and Peru considered cultural 

understandings and local custom. The most prominent disagreement on these commentaries 

pertains to exceptions based on conduct results. Nine countries enacted effective-regret 

provisions in the forms of exception for informing authorities, confessions and explicit effective 

repentance or regret. In the broadest terms, these types of provisions allow offenders to escape 

liability when they self-report a potential crime and either assist in the prevention of a criminal 

act they know about or simply report that act so that it can be detected; however, parties vary in 

what they consider self-reporting (i.e. if a corporation knows that it is being investigated and 

admits fault, is that self-reporting?) and cooperation with an investigation. A larger number of 

parties have these types of provisions for domestic bribery with the explanation being that they 

may be effective for the latter because such conduct is less complex (i.e. conduct does not 
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transcend national borders). The Convention is against having these types of provisions for the 

offense. 

[Table 13] 

 The starkest divide between parties was centered upon Commentary 9’s topic of whether 

small facilitation payments should be included in the offense. On this issue, 23 parties provided 

no exception for these payments, thereby including them in their criminalization of foreign 

bribery. On the other hand, 14 parties exempted this conduct from criminalization, with 10 of 

these parties doing so explicitly in their law and 4 of them implicitly as their governments were 

unlikely to or would not prosecute cases of alleged facilitation payments. The issue of small 

facilitation payments was evidently a barrier to legal isomorphism. 

 A third feature of parties’ legal landscapes examined focuses on provisions to deter, or 

discourage, commission of the offense in addition to being charged with the offense. Parties that 

signed the Convention also agreed in Article 13 to accept its separate “Recommendation on the 

Tax Deductibility of Bribes of Foreign Public Officials.” This recommendation was relatively 

narrow and precise, asking member countries to disallow the deductibility of bribes to foreign 

public officials on taxes and promote non-Member countries to deny this same action. Its 

preamble described that taking this tax measure would disfavor bribery, likely because any tax 

benefits stemming from a bribe would be lost. The Convention’s Article 13 is an example of how 

the agreement affected aspects of parties’ legal systems beyond the criminal, civil and 

administrative codes that contained the offense, in this case their tax codes or tax laws. 

 Table 14 shows how parties initially handled the tax deductibility of bribes. Surprisingly, 

less than half of the parties, only 17 or 38.6% of them, expressly disallowed the tax deductibility 

of bribes. Equally surprisingly, Australia and New Zealand expressly allowed the tax 
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deductibility of bribes. All other countries claimed some variation on disallowing this action, but 

such claims were based primarily on then-current interpretations of broader non-bribe-

prohibiting provisions as including bribes. Parties’ clear inconsistent handling of the tax 

deductibility of bribes undermined the OECD’s claim of facilitating a united front for offense 

deterrence. 

[Table 14] 

 

The Effects of Working-Group Monitoring on Legal Landscapes and Offense Enforcement 

 Following submission of an explanation of their legal framework for implementing the 

Convention in order to participate in Phase 1, parties began to be subjected to Convention-

specified peer evaluation through a working-group mechanism. The working-group process is 

conducted using systematically-applied guidelines, although every party is on a unique 

evaluation schedule. This schedule differentiation stems from a variety of factors, including that 

parties are not evaluated concurrently, that some parties have been deemed non-compliant and 

subjected to follow-up evaluations prior to entering a subsequent monitoring phase, and that new 

parties continue to join the Convention and therefore the Working Group. In the context of legal 

diffusion, peer feedback as obtained through the working group is an example of coercion or a 

coercive force. While admittedly direct sanctions by the Working Group should be characterized 

as more reputational than punitive, the ongoing, as opposed to limited, relationships between 

parties result in reputational damage having real negative consequences for international affairs. 

 The Working Group has now been operating for over 20 years and Table 15 shows the status 

of monitoring as of October 2019. At that point, two countries were in Phase 1, four countries 

were in Phase 2, 26 countries were in Phase 3, and 12 countries were in Phase 4 or the final at-
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present defined phase. However, as previously discussed, countries in the same phase were not 

necessarily subjected to the same level of scrutiny during monitoring. Both the mean (5.7) and 

median (5.5) number of working-group reports produced per party are about the same; this 

indicates that most parties were evaluated between five and six times and, as there are only four 

phases, received multiple evaluations during at least one phase. It is important to note the 

significance of this type of absolute measure of working-group monitoring. The broad variables 

of present monitoring phase and number of working-group reports do not provide information 

about what compliance issues were scrutinized by evaluators: For example, were they trivial or 

critical to the Convention? When any particular issue is examined, claims cannot be made about 

parties ignoring additional recommendations beyond the Convention: For example, it cannot be 

said that a party which has seven working-group reports and still allows the tax deductibility of 

bribes failed to comply after seven warnings about this because every Convention provision was 

not examined in every, or possibly even any, report. Though overall phase procedures and topics 

examined were systematic, the specific issues focused upon were not. However, these absolute 

measures are indicators, not only to scholars but to the parties themselves, that they are being 

actively monitored for compliance. Parties are aware that such monitoring is more than just 

perfunctory or pro forma because practically all were held back from promotion to the next 

working-group phase at least once and required follow-up monitoring prior to this event 

subsequently occurring. As such, even if a specific issue was not discussed during a particular 

party’s monitoring, it is still likely that that country was pressured by the overall working-group 

apparatus to continuously re-evaluate the totality of their Convention compliance and 

enforcement in order to preempt future discussions. 

[Table 15] 
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 This section investigates the effects of peer pressure on legal learning as observable through 

changes in Convention-related legal frameworks and enforcement in practice. In theory as 

described in previous sections, legal-diffusion processes in the context of the Convention can be 

examined across three broad criteria with each criteria preconditioned on the development of its 

predecessor. First, legal learning can be examined in parties’ adoption of the specific target 

offense. This paper’s analysis of parties’ initial implementation of the foreign bribery offense 

demonstrated near-total isomorphism with respect to its elements; further examination of this 

same criteria would not be fruitful because of the success of its initial diffusion. Second, legal 

learning can be examined with respect to the broader legal landscape in which the offense is 

embedded. This paper’s analysis of parties’ initial offense landscapes demonstrated great 

heterogeneity; therefore, further examination of this same criteria would be fruitful to scrutinize 

the effects of coercive forces. However, such an examination would only provide a minimal lens 

to study these forces because it highlights only the actions of the highest levels of government 

officials and policymakers, people who were most likely to be directly exposed to Convention 

matters. For a fuller picture of coercive forces’ effects on a country’s legal internalization, 

actions of lower-level officials, must also be considered. The third criteria, law enforcement, is 

preconditioned on the existence of a legal framework for prosecution. Nonetheless, it provides a 

measure of actions carried out by ordinary lower-level legal practitioners and thus whether 

Convention ideals trickled down over time to become part of a party’s legal culture. 

 For these reasons, this section assesses changes in parties’ legal landscapes between Phase 1 

and their most recent evaluation as of October 2019, as well as their domestic enforcement of the 

Convention. 
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The Changing Legal Landscape 

 The legal landscapes in which parties embedded their Convention offense have changed 

drastically since parties first described them during their Phase 1 evaluations. These drastic 

changes are evident in comparing parties’ initial provisions pertaining to the legal responsibility 

of persons, defenses or exceptions to liability, and the tax deductibility of bribes to foreign public 

officials, to their present forms. The changes are suggestive of a pattern whereby the Working 

Group has promoted the isomorphism of legal landscapes. Though the true power of its coercive 

forces cannot be fully assessed as it has only been in effect for a limited time (20 years) and 

continues to operate, parties’ landscapes are markedly similar for sovereign decision-making 

entities given the brief existence of the working group relative to the developmental time frame 

of their legal-landscape frameworks. 

 Initially, all 44 parties enacted frameworks of criminal responsibility of natural persons for 

the offense. However, their handling of liability of legal persons was quite disparate with a 

number of parties evidently violating the Convention. Table 16 describes parties’ legal 

frameworks for criminal responsibility of legal persons as of October 2019 based on their most 

recent working-group evaluation, and Table 17 provides a summary of this information. Now all 

parties have implemented the Convention offense for legal persons. The number of parties 

adopting the “gold standard” of criminal liability increased by 9 to 33 countries or from 54.5% to 

75% of parties. Administrative liability remains the second most common liability framework, 

increasing by 1 to 11 countries or 25% of parties. One country each continues to publicize that it 

has a civil-liability framework and administers sanctions without a specified liability, 

respectively. 

[Table 16] 



 173 

[Table 17] 

In addition to their type of framework for liability, this paper previously discussed several 

principles publicized by parties that they used to structure these anti-corruption regimes and 

which led to further differentiation between them. Overall, similar numbers of parties continue to 

publicize having each of these structuring principles. However, in cases where these structuring 

principles have changed, such changes are consistently in the direction of promoting broader 

applicability of the offense. For example, three parties initially excluded state-owned or 

controlled organizations from liability. Now only the Netherlands exempts these entities. As a 

second example, 8 parties initially linked the proceedings against legal persons to those of the 

accused natural person, and Belgium specifically precluded the conviction of both natural and 

legal persons for the same act. Now only 6 parties link the proceedings against legal persons to 

those of the accused natural person, and Belgium has repealed its rule preventing multiple 

responsibility or mutually exclusive liability. 

 Since Phase 1, the defenses and exceptions to the offense enacted by Convention parties have 

also changed. As shown in Table 18, there continues to be heterogeneity in how parties exempt 

subjects from the offense, although this has noticeably decreased. Admittedly, there is still non-

compliance with the Convention; for example, though there has been a shuffling or substitution 

of the particular countries violating Annex I’s prohibition against an exception where officials 

solicit a bribe, a consistent 8 parties continue to do so. However, a growing consensus has 

emerged around two other prominent initial disagreements, which concerned effective-regret 

provisions and the handling of small facilitation payments. In addition, a large minority 

consensus has emerged around a third defense or exception which did not appear in any Phase 1 

report. Since their initial evaluation, 11 countries, or 25% of parties, have enacted exceptions for 



 174 

legal persons that had internal-detection or compliance programs prior to offense commission. 

The introduction and increased adoption of this exception is likely the result of the Convention’s 

focus on holding legal persons responsible for the offense and parties, many of whom in general 

prioritized the accountability of natural over legal persons, wanting to have a middle ground to 

not sanction legal persons that were proactive; the Convention does encourage parties to promote 

that their legal persons have these programs, though it does not address providing an exception 

for doing this. In contrast, parties that refused to adopt this exception argued that internal-

detection or compliance programs should prevent the offense and therefore, if the offense occurs 

despite this, the legal person deserves to be charged since their program was inadequate. 

[Table 18] 

Nine countries publicized their effective-regret defenses within their Phase 1 reports, which 

employs a legal principle that contradicts the Convention’s logic of accountability regardless of 

the result of one’s conduct; this number of parties represents only a fraction of those who have 

the same defense for the domestic offense. Since Phase 1, the Working Group has pushed a 

trend of repealing effective-regret defenses for the offense specifically though countries have 

given no indication of also repealing this defense for their domestic offense or removing it from 

their legal systems entirely. Only one party, Japan, has enacted a new self-reporting defense, 

tantamount to effective regret, since Phase 1. On the other hand, half of the countries that 

initially had the defense repealed it; in total, the percentage of parties that have the defense 

decreased by half from 20.4% to 10.2%, or 4.5 parties. 

Subsequent to parties’ initial Phase 1 evaluations, the starkest divide between them with 

respect to offense defenses and exceptions centered upon whether small facilitation payments 

should be included in the offense. Commentary 9 was explicit in stating that the Convention 
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viewed these payments as a “corrosive phenomenon,” but conceded that requiring their 

criminalization was not practical. As such, only 23 parties did this whereas 14 exempted them 

from the offense either explicitly or implicitly. Over the course of the working group, parties 

have been pushed with great success to include small facilitation payments in the offense. Five 

parties overturned either their explicit or implicit exception, and a sixth country, Australia, left 

its exception while also actively discouraging this conduct. Thus, 30 countries, or a substantial 

68.2% of parties, now handle small facilitation payments using the same principles of 

criminalization. 

 The third feature of parties’ legal landscapes’ analyzed with respect to their initial Phase 1 

Convention implementation was how they handled the tax deductibility of bribes to foreign 

public officials. Parties that joined the Convention agreed to accept the recommendations of its 

Council on the Tax Deductibility of Bribes to Foreign Public Officials, which recommended that 

parties explicitly disallow the tax deductibility of bribes. However, only 17 parties or 38.6% of 

them initially did so whereas two countries expressly allowed bribes to be deducted on taxes. 

 The Convention’s support for disallowing the tax deductibility of bribes was reaffirmed in its 

“Recommendation of the Council on Tax Measures for Further Combating Bribery of Foreign 

Public Officials in International Business Transactions,” which was adopted on May 25, 2009. 

This recommendation cited the success of the Council’s 1996 recommendation with respect to its 

impact both within and outside the OECD, stating “explicit legislation disallowing the 

deductibility of bribes increases the overall awareness within the business community of the 

illegality of bribery of foreign public officials” (Organisation for Economic Co-operation and 

Development, 2009, p. 30). As such, the new recommendation continued to ask parties to 

explicitly disallow the tax deductibility of bribes to foreign public officials for all tax purposes in 
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an effective manner. Further, the recommendation both invited non-Members to adhere to it to 

the fullest extent possible and instructed parties to promote it in the context of contacts with non-

Members (Organisation for Economic Co-operation and Development, 2009, p. 31). 

 Table 19 compares parties’ initial handling to their current handling of the tax deductibility 

of bribes to foreign public officials. These changes provide the most compelling evidence of the 

three legal-landscape features analyzed that legal learning through coercion is able to overcome 

long-held legal principles: the Working Group has overwhelmingly facilitated a united front for 

offense deterrence by persuading 39 countries or 88.6% of parties to expressly disallow the tax 

deductibility of bribes. At present, no countries allow bribes to be deducted since the other five 

parties also assert that they prohibit this action; however, their prohibitions are based on 

interpretation of provisions that do not expressly mention bribes. 

[Table 19] 

 

The Priorities of Legal Practitioners as Observed through Offense Enforcement 

 The development and implementation of legal frameworks that define the offense and 

establish overall legal landscapes are duties given to the highest levels of government officials 

and policymakers. Overwhelmingly, these same actors also participate as party representatives in 

the Working Group and other Convention-related activities. As such, these actors are the primary 

intended targets of both multilateral-agreement transmission and working-group coercive forces. 

While most Convention-related and Working-Group activities are either public or eventually 

publicized, parties’ average citizens have little exposure to them if these persons even know at all 

that they are occurring. The legal practitioners who are responsible for actually enforcing the 
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offense have knowledge about its origin and the Convention’s intent closer to that of average 

citizens rather than high-level policy actors. 

 In virtually all parties, the same actors who write and approve laws do not enforce them. 

These actors surely have, and likely announce, legislation that they believe should be given 

enforcement priority. Further, they may even attempt micromanagement of enforcement through 

methods such as designating additional resources specifically for this or reorganizing 

enforcement agencies so that they can assign personnel specifically to this. For example, the 

United States created a specific FCPA unit within the Fraud Section of its Department of Justice 

(United States Department of Justice, 2017) and a specific Foreign Corrupt Practices unit within 

its Securities and Exchange Commission’s Enforcement Division (U.S. Securities and Exchange 

Commission, 2010) in order to promote prioritizing the enforcement of the Foreign Corrupt 

Practices Act (FCPA) which contained its Convention offense; such actions clearly publicized 

the issue of foreign bribery as a legitimate social problem within its domestic legal community. 

 Prior to the Convention, most parties had not constructed the act of bribing a foreign public 

official during business as a social problem necessitating legal intervention. While at-present 

participating countries were not promoting the occurrence of this act, criminalization was not 

practical as enforcement regimes required domestic and international acceptance of 

extraterritorial jurisdiction and normalized regularly-occurring mutual legal assistance or 

cooperation for offense detection and evidence gathering. Thus, it is not surprising that only 

eight parties had laws criminalizing foreign bribery prior to signing the Convention, which 

legitimized the uses of both extraterritorial jurisdiction and legal cooperation for the specific 

offense of foreign bribery. Of these eight countries, the majority were not initial Convention 

participants and their pre-Convention adoption was spurred by the legitimacy boost to 
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criminalization that the OECD’s publicizing caused; in other words, only the Czech Republic, 

United Kingdom and United States had the offense, and therefore some form of enforcement 

procedure, in advance of the Convention opening for signatures on December 17, 1997. The 

learning curve for Convention compliance was necessarily steep not only with respect to the 

policymaking actors discussed already, but independently for the legal practitioners in charge of 

enforcement who had to craft and regularize procedures for a novel offense. 

 Table 20 aims to capture the behavior of legal practitioners by highlighting parties’ 

enforcement of the Convention offense. Unlike information about legal frameworks that must be 

public because legality—notification to the citizenry that a behavior is illegal—is often a 

requisite element of a crime, enforcement statistics do not affect enforcement and therefore their 

public release is inconsistent. Some parties announce the number of total complaints even if 

many are suspect and cannot be investigated, others only announce a complaint if it has reached 

a certain stage of formal investigation, and still others only announce that a complaint was much 

earlier made if its corresponding investigation succeeded in a final disposition. Some countries, 

in particular Russia, never release enforcement information, not even to the OECD Working 

Group. In an effort to overcome this unambiguous enforcement-information inconsistency, Table 

20 provides two categories of measures. The first category is a count of either offense allegations 

detected or investigations conducted. This measure is generated from Working-Group documents 

and depicts case circumstances in that each bribery situation may lead to charges against multiple 

natural and legal persons. The second category pertains to prosecutions that successfully resulted 

in a sanction. This measure is generated from the most recently available annual Enforcement of 

the Anti-Bribery Convention Report, and divided into natural persons and legal persons. 

Theoretically, the difference between the two measures is conceptualized as follows: successful 
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sanctions are conditional upon allegations and investigations, but require substantially more 

effort to either pass the threshold of evidence necessary for conviction or threshold of persuasion 

necessary to induce a settlement or plea. It is assumed that these self-reported statistics place 

countries in the best possible light; while countries may lie and actual enforcement may be 

lower, it absolutely will not be higher.  

[Table 20] 

It is important to remember that the statistics presented in Table 20 represent parties’ efforts 

to enforce prohibitions for which they had more than 20 years to establish a prosecutorial 

framework; while the Convention opened for signatures in 1997, initial intending participants 

were aware of and took part in ongoing negotiations before this date and therefore had the 

opportunity to begin formulating such frameworks earlier, which some parties did. Given this, 

Table 20 conveys that overall offense enforcement has been minimal. Of the 42 parties for which 

information is available (Costa Rica and Peru have not entered Phase 2 monitoring and therefore 

have not begun to supply enforcement data), only 12 countries have detected more than 20 

allegations or conducted at least 20 investigations, the equivalent of about one a year; this figure 

overrepresents party enforcement as a significant percentage of Israel and Japan’s cases were 

brought to their attention by other Working Group participants rather than their own detection 

mechanisms. Further, only 4 countries have sanctioned more than 20 natural persons, the 

equivalent of about one a year. Most critically, only the United States has sanctioned more than 

20 legal persons, the equivalent of about one a year. These figures reflect past research’s findings 

that countries’ participation in international treaties is understood as a low-cost method of 

legitimating commitments to world norms without also necessarily requiring an enforcement 

follow-through. From these figures, it is not clear that legal practitioners are actively pursuing 
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Convention-related enforcement. This is especially evident in the drastic differences between 

numbers of allegations or investigations and sanctioned persons, which is noteworthy because 

these differences show that the former cannot be sustained at the adjudication-process stage 

where outside oversight (in this case by court officials) is introduced.  

 The main offense-detecting and investigating countries, as well as virtually the only 

sanctioning parties, are the ten OECD countries which have the largest export shares: United 

States, Germany, Japan, France, United Kingdom, Italy, Canada, Korea, Netherlands and the 

combined-counted trade unit of Belgium-Luxembourg (Organisation for Economic Co-operation 

and Development, 2009, p. 10). However, this trade measure provides an incomplete picture of 

countries’ participation in trade, as it does not include imports, and reliance on trade, as it is a 

dollar value that does not indicate the percentage of countries’ gross domestic product (GDP) 

that trade comprises; measures pertaining to these variables can be found in Table 2 and 

Appendix Table 1. When these alternate measures of trade are qualitatively examined against 

offense enforcement, the previous pattern disappears. Instead, it is more likely that those 10 

parties had higher enforcement activity because they are hegemonic powers within the OECD; 

for example, the Convention would not have gone into effect if less than five of those parties 

signed it (Article 15). Those 10 countries had higher enforcement activity not because of the 

Convention but as a result of their own independent preferences, whereas countries that were less 

central to the negotiation of the Convention did not alter enforcement priorities at all. 

 Enforcement also does not appear to be correlated with measures of corruption, such as those 

included in Table 3. As one example, certain countries that have Transparency International 

Corruption Perception Indexes indicative of “high corruption” are enforcers, such as Korea and 

Brazil, and certain countries that have indexes indicative of being “very clean” are non-
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enforcers, such as Denmark and Iceland. This lack of correlation is also consistent, albeit less 

pronounced, across the World Bank measures of Rule of Law and Control of Corruption. 

 The priorities of legal practitioners, as exhibited by their general failure to detect and 

prosecute perpetrators of foreign bribery, appear to diverge from those of high-ranking 

government officials and policymakers, who overwhelmingly are able to successfully replicate 

the Convention offense within their legal systems and modify their broader legal landscapes so 

that offense interpretation across countries is relatively isomorphic. This divergence is 

characteristic of a decoupling process, and demonstrates the limitations of pursuing a 

transnational legal order through a top-down multilateral agreement that does not also specify 

procedures to encourage internalization; the working-group mechanism is extremely effective in 

influencing the actions of actors exposed—either directly or indirectly by similar-level 

colleagues—to  its occurrence, but far less effective in influencing the actions of actors far 

removed from it.  

 

Concluding Discussion 

 The spread of legal knowledge is not an invariable process because its results are directly 

affected by the actors, environments and circumstances that lead to this occurrence. As such, to 

understand the potential parameters shaping this phenomenon, scholars have analyzed the 

diffusion of law across a plethora of situations in order to isolate and interrogate the effects of 

particular variations in these factors. This paper has contributed to our understanding of legal 

diffusion by examining whether it is facilitated or inhibited when spurred by purposive action. 

The adoption and implementation of provisions from a mutually-negotiated multilateral 

agreement present unique conditions under which to study legal diffusion because all signatories, 
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by assenting to the agreement, have already declared their support that its targeted social 

problem exists and that multilateral action is crucial to combat it. Under these conditions, we can 

investigate if the multilateral agreement itself is sufficient for uniformity of “legal learning;” in 

other words, are there limitations in the isomorphism of outcomes with respect to how countries 

transmit these codified agreements into their own legal systems, interpret them in practice, and 

enforce them against alleged offenders? Solving this puzzle is critical to determining the efficacy 

of pursuing transnational legal orders as a response to global issues that require international 

cooperation, as well as the best strategies to organize these arrangements. 

 The importance of bi- and multilateral agreements to international relations has led to an 

extensive literature scrutinizing their negotiation and effects, and findings, such as Hafner-

Burton et al.’s (2008) and Hathaway’s (2001), that treaty ratification has no effect on targeted-

offense enforcement. However, such studies operationalize the signing of treaties as immediately 

leading to their enforcement; a multi-phase model of diffusion is a more accurate lens for 

evaluating the effects of treaties. While it is true that enforcement might not be changed by treaty 

ascension, this failure is not necessarily an indication that a treaty had no effect on participating 

parties. For example, a treaty might lead to a party’s enactment of a new, but in-practice unused, 

legal framework; here, simply measuring enforcement massively downplays the significant 

effects of the treaty. As such, this paper argues for the whole diffusion process to be analyzed 

since doing this will allow for weaknesses in treaty procedures to be corrected while maintaining 

their strengths. 

 This paper’s investigation of the ratification and implementation of the Organization for 

Economic Co-operation and Development’s Convention on Combating Bribery of Foreign 

Public Officials in International Business Transactions provides insight into several research 
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questions pertaining to multilateral agreements and the diffusion of legal knowledge across 

sovereign national boundaries. First, it presents strong evidence that intergovernmental 

organizations can facilitate the isomorphism across sovereign countries of specific legal 

provisions, of the broader legal landscapes within which these provisions are embedded, and of 

provision enforcement, though successful facilitation is conditioned upon organized efforts for 

actor accountability. Second, it presents strong evidence that outcomes of diffusion processes 

vary based on whether they are the products of deliberate organized efforts or the results of non-

prearranged spontaneous actions, since the former establishes conditions whereby countries are 

inherently accountable to one another—though admittedly the strength of accountability as an 

influencing agent is dependent upon each process’s unique circumstances. Third, it presents 

strong evidence that the outcomes of diffusion processes differ based on whether they are self-

driven or explicitly peer-driven. These differences were demonstrated by comparing self-driven 

Phase 1 transmission to subsequent peer-dependent coercion: while transmission achieved 

relative isomorphism only of the specific targeted Convention offense, coercion achieved relative 

isomorphism of the broader legal landscapes in which that offense is embedded. Fourth, it 

presents strong evidence that legal diffusion should be understood as a multi-level process whose 

outcomes are driven by multiple layers of intra-national actors. The Convention was effective in 

achieving isomorphism of “on the books” codified law because it focused on high-level 

government officials and policymakers, but was not effective at increasing “law in action” 

enforcement because on-the-ground legal practitioners were largely peripheral to its signing and 

evaluation process. The Convention’s focus on the first group of actors at the expense of the 

second led to a decoupling of their actions. 
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 While considerably advancing our understanding of legal diffusion facilitated by a 

multilateral treaty, this paper nonetheless leaves questions still answered that can be addressed in 

future research. The most important of these questions center upon explaining the causes of 

discrepancies in party adoption. For example, though nearly every party adopted the Convention 

language of “foreign public official” to describe the offense target, the United Kingdom instead 

initially used the term “any agent;” is there some unique characteristic about this country which 

can be isolated to explain this decision? As a second example, 24 countries initially adopted the 

“golden standard” of legal persons’ criminal responsibility for the offense, though this has now 

increased to 33 countries. The causal questions pertaining to this issue would ask about national 

characteristics associated with the transmission of this legal framework and then, examining only 

the subset of countries that resisted initial adoption, about national characteristics associated with 

the success of coercive forces. The future addressing of these questions will maximize the 

efficacy of transnational legal orders since their answers will allow for the development of 

strategies to promote agreement compliance that are tailored to the unique features of particular 

diffusion forces.   
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Tables: 
 

Table 1: Pre-Convention Bribery Legislation  

Country 
Prior Anti-Bribery 

Legislation 
(in Any Form) 

    
Argentina Domestic 

Australia Domestic 

Austria Domestic 

Belgium Domestic 
Brazil Domestic 

Bulgaria Domestic 

Canada Domestic 

Chile Domestic 
Colombia Domestic and Foreign 

Costa Rica Domestic and Foreign 

Czech Republic Domestic and Foreign 

Denmark Domestic 
Estonia Domestic 

Finland Domestic 

France Domestic 

Germany Domestic 
Greece Domestic 

Hungary Domestic 

Iceland Domestic 

Ireland Domestic 
Israel Domestic 

Italy Domestic 

Japan Domestic 

Korea Domestic 
Latvia Domestic 

Lithuania Domestic and Foreign 

Luxembourg Domestic 

Mexico Domestic 
Netherlands Domestic 

New Zealand Domestic 

Norway Domestic 

Peru Domestic 
Poland Domestic 
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Portugal Domestic 

Russia Domestic 

Slovak Republic Domestic 

Slovenia Domestic and Foreign 
South Africa Domestic and Foreign 

Spain Domestic 

Sweden Domestic 

Switzerland Domestic 
Turkey Domestic 

United Kingdom Domestic and Foreign 

United States Domestic and Foreign 
Description: Table 1 describes parties’ anti-bribery legislation prior to their joining the Convention. 
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Table 2: Parties’ Participation in International Trade 
Measures of International Trade Involvement 

(World Bank) 

 
Trade  

(% of GDP) 
Country 1999 2009 2018 

    

Argentina 21.383 34.057 30.7 

Australia 39.135 45.798 43.192 
Austria 78.26 87.062 107.79 

Belgium 125.17 135.406 165.315 

Brazil 20.982 22.106 29.082 

Bulgaria 90.71 89.755 131.251 
Canada 80.391 58.622 66.224 

Chile 55.347 66.337 57.531 

Colombia 36.149 35.142 36.751 

Costa Rica 87.904 70.178 66.99 
Czech Republic 86.261 113.493 150.389 

Denmark 72.697 89.755 105.236 

Estonia 143.988 116.108 145.001 

Finland 66.24 70.123 77.854 
France 49.761 50.462 63.448 

Germany 53.366 71.229 88.671 

Greece 47.378 47.744 72.52 

Hungary 114.026 144.768 165.504 
Iceland 69.512 88.475 91.349 

Ireland 160.144 172.999 211.511 

Israel 67.828 63.883 58.465 

Italy 44.621 45.419 60.408 
Japan 18.349 24.491 36.641 

Korea 61.436 90.413 83.004 

Latvia 80.032 86.558 122.793 

Lithuania 74.813 105.559 149.3 
Luxembourg 239.217 295.973 387.103 

Mexico 50.618 55.968 80.448 

Netherlands 114.402 116.89 157.653 

New Zealand 61.401 55.162 56.4 
Norway 70.009 67.055 71.074 

Peru 33.206 48.112 48.914 

Poland 54.022 75.226 107.744 
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Portugal 63.314 61.493 86.957 
Russia 69.393 48.435 51.51 

Slovak Republic 97.484 136.241 190.155 

Slovenia 92.542 113.122 162.477 

South Africa 46.862 55.418 59.47 
Spain 54.636 46.995 67.52 

Sweden 75.287 81.983 89.075 

Switzerland 90.075 106.93 120.033 

Turkey 37.42 45.932 60.157 
United Kingdom 49.236 54.352 61.777 

United States 23.273 24.642 27.544 

      

OECD Average (Per Country) 43.35 55.199 58.262 
World Average (Per Country) 
(Including non-OECD Countries) 46.577 52.415 59.443 

Description: Table 2 provides a measure of Convention parties’ participation in international trade. Additional 
measures of international trade participation are provided in Appendix Table 1. 

 
Notes about Above Table: 
1. Data is from https://data.worldbank.org/indicator/. The most recent year for which data is available is 2018. 
2. Trade (% of GDP) is the sum of exports and imports of goods and services measured as a share of gross 

domestic product. The sources of data are the World Bank national accounts data and OECD National Accounts 
data files. 
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Table 3: Characteristics of Convention Parties 

Country 

Year 
Joined (If 
After in 
Effect) 

Phase 1 
Report 

Member 
of OAS  

Council of 
Europe 

Treaty No. 
173 

Signatory 

 
 

EU 
Convention 
Signatory 

Type of Legal 
System 

Transparency 
International 
Corruption 
Perceptions 

Index 

World 
Bank 

Rule of 
Law 

Estimate 

World 
Bank 

Control of 
Corruption 
Estimate 

                  

Argentina  2001 Yes   Civil 3.5 -0.15 -0.19 

Australia  1999     Common 8.7 1.80 1.85 
Austria 

 1999   Yes Yes Civil 7.5 1.85 1.85 
Belgium 

 1999   Yes Yes Civil 5.4 1.25 1.36 

Brazil  2004 Yes   Civil 3.9 -0.32 0.09 

Bulgaria  1999   Yes  Civil 2.9 -0.21 -0.17 
Canada 

 1999 Yes   Common 9.2 1.76 2.09 
Chile 

 1999 Yes   Civil 6.8 1.18 1.38 

Colombia 2011 2012 Yes   Civil 3.4 -0.26 -0.29 

Costa Rica 2016 2017 Yes   Civil 5.8 0.47 0.74 
Czech 

Republic  2000   Yes  Civil 4.6 0.92 0.57 
Denmark 

 2000   Yes Yes Civil 10 1.88 2.26 

Estonia 2005 2006     Civil 6.4 0.97 1.03 

Finland  1999   Yes Yes Civil 9.6 2.00 2.26 
France 

 2000   Yes Yes Civil 6.6 1.40 1.39 
Germany 

 1999   Yes Yes Civil 7.9 1.66 2.05 

Greece  1999   Yes Yes Civil 4.9 0.81 0.79 

Hungary  2003   Yes  Civil 4.9 0.98 0.58 
Iceland 

 1999   Yes  Civil 9.3 1.70 1.97 
Ireland 

 2002   Yes Yes Common 7.5 1.57 1.43 

Israel  
2009 2009     

Mixed 
(Civil/Common/ 
Jewish/Muslim) 6 0.85 0.90 

Italy 
 2001   Yes Yes Civil 4.6 0.86 0.73 

Japan  2002     Civil/Customary 7.1 1.32 1.27 

Korea  1999     Civil/Customary 4.2 0.81 0.35 
Latvia 2014 2014   Yes  Civil 5.3 0.77 0.33 

Lithuania 2017 2017   Yes  Civil 5.9 1.03 0.71 

Luxembourg  2001   Yes Yes Civil 8.6 1.85 2.05 

Mexico  2000 Yes   Civil 3.4 -0.51 -0.45 
Netherlands 

 2001   Yes Yes Civil 8.9 1.77 2.21 

New Zealand 
 2002     Common 9.4 1.83 2.25 

Norway  1999   Yes  Civil 9 2.00 2.22 

Peru 2018 2019 Yes   Civil 3.5 -0.50 -0.50 
Poland 

 2001   Yes  Civil 4.1 0.71 0.71 

Portugal 
 2002   Yes Yes Civil 6.3 1.23 1.19 
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Russia 2012 2012     Civil 2.4 -0.73 -1.07 
Slovak 

Republic  2003   Yes  Civil 3.7 0.32 -0.01 

Slovenia 2001 2005   Yes  Civil 6 0.93 1.03 
South Africa 2007 2008     Civil/Common 5.1 0.09 0.25 

Spain 
 2000    Yes Civil 6.6 1.34 1.40 

Sweden  1999   Yes Yes Civil 9.5 1.79 2.23 

Switzerland  2000   Yes  Civil 8.9 1.97 2.11 
Turkey 

 2004     Civil 3.1 0.15 -0.18 
United 

Kingdom  1999   Yes Yes Common 8.7 1.78 2.11 

United States  1999 Yes   Common 7.5 1.61 1.60 
Description: Table 3 illustrates the diverse characteristics of Convention participants. It provides information about 

countries’ domestic legal systems, the prevalence of corruption within their territories, their Convention 
participation, and their memberships in other Anti-Corruption Conventions. 

 
Notes about Above Table:  
1. Member of OAS column indicates if country was a member of Organization of American States’ American 

Convention Against Corruption prior to or around the same time as they joined the OECD Convention. 
2. Council of Europe Council of Europe Criminal Law Convention on Corruption Treaty did not go into effect 

until 2005 though the document was signed earlier and ongoing negotiations were occurring. This list only 
includes countries that signed this Convention prior to or the same year as the OECD Convention Phase 1. 

3. Signatory of the Convention on the Fight Against Corruption Involving Officials of the European Communities 
or Officials of Member States of the European Union (EU Convention) pertains to whether a party signed this 
prior to or around the same time as Phase 1 of the OECD Convention. The EU Convention document was dated 
05/26/1997, although it went into effect on 09/28/2005. 

4. Values are  always lagged and thus from one year prior to country publishing Phase 1 report (i.e. to understand 
what perceptions were at the time report published since perception measures released at various times of year.) 

5. The “type of legal system” classification is taken from the University of Ottawa’s JuriGlobe World Legal 
Systems Research Group (see http://www.juriglobe.ca/eng/sys-juri/index.php). There are five potential 
classifications: Civil law, Common law, Customary law, Muslim law and Mixed law systems, the latter 
referring not to a single system but to a combination of systems. 

6. The Transparency International Corruption Perception Index ranges from 0 (which is highly corrupt) to 10 (very 
clean). Before 2012, it was given as 0-10, but since then changed to 0-100. As such, later values needed to be 
standardized for comparability; the values for countries that joined the Convention after 2012 were changed to 
be out of 10 (Costa Rica, Latvia, Lithuania and Peru). The index given is based on the year that parties joined 
the Convention. 

7. Rule of Law captures perceptions of the extent to which agents have confidence in and abide by the rules of 
society, and in particular the quality of contract enforcement, property rights, the police, and the courts, as well 
as the likelihood of crime and violence. The estimate gives the country's score on the aggregate indicator, in 
units of a standard normal distribution, i.e. ranging from approximately -2.5 to 2.5. 

8. Control of Corruption captures perceptions of the extent to which public power is exercised for private gain, 
including both petty and grand forms of corruption, as well as "capture" of the state by elites and private 
interests. The estimate gives the country's score on the aggregate indicator, in units of a standard normal 
distribution, i.e. ranging from approximately -2.5 to 2.5. 
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Table 4: Parties’ Important Convention Dates 

Country 
Convention Signed 

By Country 

Instrument of 
Ratification 
Deposited 

Implementing 
Legislation Into 

Force 
        

Argentina 12/17/1997 2/8/2001 11/10/1999 
Australia 12/7/1998 10/18/1999 12/18/1999 
Austria 12/17/1997 5/20/1998 10/1/1998 
Belgium 12/17/1997 7/27/1999 4/3/1999 
Brazil 12/17/1997 8/24/2000 6/11/2002 

Bulgaria 12/17/1997 12/22/1998 1/29/1999 
Canada 12/17/1997 12/17/1998 2/14/1999 
Chile 12/17/1997 4/18/2001 10/8/2002 

Colombia 1/24/2011  
(Application Date) 

11/19/2012 7/12/2011 

Costa Rica 9/24/2013  
(Application Date) 

5/24/2017 (None) 

Czech 
Republic 12/17/1997 1/21/2000 6/9/1999 
Denmark 12/17/1997 9/5/2000 5/1/2000 

Estonia 
06/2004  

(Participation 
Started) 11/23/2004 7/1/2004 

Finland 12/17/1997 12/10/1998 1/1/1999 
France 12/17/1997 7/31/2000 9/29/2000 

Germany 12/17/1997 11/10/1998 2/15/1999 
Greece 12/17/1997 2/5/1999 12/1/1998 

Hungary 12/17/1997 12/4/1998 3/1/1999 
Iceland 12/17/1997 8/17/1998 12/30/1998 
Ireland 12/17/1997 9/22/2003 11/26/2001 

Israel 2/10/2008  
(Application Date) 

3/11/2009 7/21/2008 

Italy 12/17/1997 12/15/2000 10/26/2000 
Japan 12/17/1997 10/13/1998 2/15/1999 
Korea 12/17/1997 1/4/1999 2/15/1999 

Latvia 1/12/2000  
(Application Date) 

3/31/2014 3/21/2014 

Lithuania 4/30/2013  
(Application Date) 5/16/2017 

(Previously 
Adopted) 

Luxembourg 12/17/1997 3/21/2001 2/11/2001 
Mexico 12/17/1997 5/27/1999 5/18/1999 

Netherlands 12/17/1997 1/12/2001 2/1/2001 
New Zealand 12/17/1997 6/25/2001 5/3/2001 

Norway 12/17/1997 12/18/1998 1/1/1999 

Peru 3/16/2009  
(Application Date) 

5/28/2018 (Prior to 
Participation) 

Poland 12/17/1997 9/8/2000 2/4/2001 
Portugal 12/17/1997 11/23/2000 6/9/2001 
Russia 2/8/2009  2/17/2012 5/16/2011 
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(Application Date) 

Slovak 
Republic 12/17/1997 9/24/1999 9/1/1999 

Slovenia 12/2000  
(Application Date) 

9/6/2001 5/5/2004 

South Africa 12/17/1997 6/19/2007 (Not given—
likely 2004) 

Spain 12/17/1997 1/14/2000 2/2/2000 
Sweden 12/17/1997 6/8/1999 7/1/1999 

Switzerland 12/17/1997 5/31/2000 5/1/2000 
Turkey 12/17/1997 1/1/2000 1/11/2003 
United 

Kingdom 12/17/1997 12/14/1998 (None) 
United States 12/17/1997 12/8/1998 11/10/1998 

Description: Table 4 lists important dates pertaining to every country’s involvement with the Convention. If a 
country joined the Convention after it was in effect, the column “Convention Signed By Country” provides the 
date that the country formally applied to join the working group. 
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Table 5: Time to Convention Action by Country 

Country 

Time Between Convention Signing 
and Depositing of Instrument of 

Ratification 
(in Days) 

Time Between Convention Signing 
and Implementing Legislation 

Going Into Force 
(in Days) 

      
Argentina 1149   693 
Australia 315 376 
Austria 154 288 
Belgium 587 472 
Brazil 981 1637 

Bulgaria 370 408 
Canada 365 424 
Chile 1218 1756 

Colombia 665 169 
Costa Rica 1338 Previously Implemented (0) 

Czech Republic 765 539 
Denmark 993 866 
Estonia 175 30 
Finland 358 380 
France 957 1017 

Germany 328 425 
Greece 415 349 

Hungary 352 439 
Iceland 243 378 
Ireland 2105 1440 
Israel 395 162 
Italy 1094 1044 
Japan 300 425 
Korea 383 425 
Latvia 5192 5182 

Lithuania 1477 Previously Implemented (0) 
Luxembourg 1190 1152 

Mexico 526 517 
Netherlands 1122 1142 

New Zealand 1286 1233 
Norway 366 380 

Peru 3360 Previously Implemented (0) 
Poland 996 1145 

Portugal 1072 1270 
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Russia 1104 827 
Slovak Republic 646 623 

Slovenia 279 1251 
South Africa 3471 Previously Implemented (0) 

Spain 758 777 
Sweden 538 561 

Switzerland 896 866 
Turkey 745 1851 

United Kingdom 362 Previously Implemented (0) 
United States 356 328 

Average Across 
Parties 949 756 

Description: Table 5 displays information about the time that passed between when parties’ signed the Convention 
and subsequent steps in the implementation process. 
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Table 6: Effect of International Treaties on a Country’s Domestic Law 
Country Treaties Directly Applicable to Domestic Law?    

       
Argentina Yes — Below constitution but above domestic law    
Australia No    
Austria Yes — At level of federal law    

Belgium No  Legend 

Brazil No  Yes 
Part of Domestic Law 
and Level Given 

Bulgaria 
Yes — Above domestic legislation  

No; Interpretative 
Tool 

Not part of domestic law, 
but used to interpret 
domestic law 

Canada No — Interpretative tool  No No effect 

Chile No    
Colombia No  Legend Count 

Costa Rica No  Yes 15 

Czech Republic Yes  
No; Interpretative 
Tool 10 

Denmark No  No 19 

Estonia Yes    
Finland No    
France No    

Germany No    
Greece Yes — Below constitution    

Hungary No    
Iceland No — Interpretative tool    
Ireland No    
Israel No — Interpretative tool    
Italy No    
Japan Yes    
Korea Yes    
Latvia No    

Lithuania Yes — Above internal law but under constitution    
Luxembourg No    

Mexico Yes — Under constitution    
Netherlands No    

New Zealand No    
Norway No — Interpretative tool    

Peru Yes    
Poland Yes — Precedence over domestic law    

Portugal No — Interpretative tool    
Russia Yes — Above domestic law    
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Slovak Republic Yes — Above domestic law    
Slovenia No — Interpretative tool    

South Africa No — Interpretative tool    
Spain No    

Sweden No — Interpretative tool    
Switzerland No — Interpretative tool    

Turkey Yes    
United Kingdom No    

United States No—Interpretative tool    
Description: Table 6 describes whether international agreements in-and-of themselves have effects on domestic 

legal systems without regard to the co-existence of implementing legislation. 
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Table 7: Countries’ Implementation of the Convention Offense 

Country How Countries Implemented the Convention Offense  
(Domestic Legislation Relevant to the Convention) 

    

Argentina 

Did not enact new legislation. Had previously enacted the State on Ethics in the Exercise of Public 
Office to implement the Inter-American Convention against Corruption, which amended the Argentine 
Penal Code and penalized bribery of a foreign public official. Officials believe this is consistent with 
OECD. 

Australia 
Amended the Criminal Code Act of 1995. Additionally, prosecutions may occur under a state secret 
commissions offence that applies to the making of payments for the purpose of influencing anyone 
although it is not anticipated that the majority of prosecutions will occur this way. 

Austria Amended the Austrian Penal Code to add new subsections regarding bribery, extending the offence in 
relation to domestic public officials to foreign public officials. 

Belgium Adopted two acts to modernize its Criminal Code's provisions on bribery, which had not been 
substantially amended since 1867. 

Brazil Enacted legislation which added to its Penal Code the offence of bribery of a foreign public official. 

Bulgaria Enacted implementing legislation, "the Law on Amendment to the Bulgarian Penal Code." 

Canada Enacted new legislation, "the Corruption of Foreign Public Officials Act." 

Chile Enacted Law No. 19,829 which amended the Chilean Criminal Code by adding article 250bis A. This 
article criminalizes the bribery of a foreign public official in international business transactions. 

Colombia 
Had previously amended its Penal Code to implement the Inter-American Convention against 
Corruption, creating the offence of foreign bribery. To comply with this Convention, enacted the Anti-
Corruption Statute (Law 1474 of 2011) which introduced the liability of legal persons. 

Costa Rica Did not enact new legislation as had previously enacted a foreign bribery statute in 2004. 
Czech 

Republic Did not enact new legislation as felt law dealing with bribery already sufficient. 

Denmark Enacted the Act No. 228 of 4 April 2000 which amended the Danish Criminal Code. This act 
implemented several conventions at once. 

Estonia 
Implemented the Convention by amending the Penal Code. Revised the criminal legislative framework 
for bribery of officials by extending the definition of "officials" in Section 288 to include those of 
foreign countries in addition to Estonians. 

Finland Amended the penal code to broaden the scope of the bribery offence to cover bribery of foreign 
officials. 

France 
Amended the Criminal Code to include the offence of bribery of foreign public officials in connection 
with international business transactions. This amendment also ratified the Convention of the European 
Union. 

Germany Enacted the Act on Combatting Bribery of Foreign Public Officials in International Business 
Transactions. This act is part of supplementary legislation in addition to the criminal code. 

Greece 
Enacted the Act Ratifying the Convention on Combating Bribery of Foreign Public Officials in 
International Business Transactions, a special criminal law within the Criminal Code's general 
provisions. This established a new specific offence. 

Hungary Amended the Hungarian Criminal Code. 

Iceland 

Enacted Act No. 147/1998 that amended the General Penal Code and Act No. 144/1998 on the 
Criminal Liability of Legal Persons on Account of Bribery of Public Officials. This legislation 
criminalized foreign bribery and introduced criminal responsibility of legal persons for bribery 
offenses. 

Ireland 
Ireland amended its corruption laws through the Prevention of Corruption (Amendment) Act 2001. 
This gives a new definition to the offence of bribing an" agent," which includes foreign officials. This 
act also implemented the European Union and Council of Europe Conventions. 

Israel Amended its Penal Law 1977 to establish the offence of bribing a foreign public official. 

Italy Enacted a legislation that amended the Italian Criminal Code by establishing the offence of bribing a 
foreign public official. This legislation ratified several international instruments at once. Additionally, 
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Italy preliminarily approved a legislative decree, which has the same force as law, to regulate the 
administrative responsibility of legal persons and of bodies without legal personality for the 
commission of foreign bribery. 

Japan Amended the Unfair Competition Prevention Law (a business law), which established the offence of 
bribing a foreign public official and provided sanctions. 

Korea 
Enacted the Act on Preventing Bribery of Foreign Public Officials in International Business 
Transactions. This law criminalizes bribery of foreign public officials ad contains provisions on the 
responsibility of legal persons. 

Latvia Amended its Criminal Law to include foreign pubic officials in its previous offence of giving bribes to 
State officials. 

Lithuania 

Amended prior legislation that had criminalized bribery of foreign public officials in Lithuania's 
Criminal Code. Lithuania does not have a standalone foreign bribery offence, but brings prosecutions 
through the combined application of Criminal Code Articles 227 (Active Bribery) and 230 
(Interpretations of Concepts). To comply with the Convention, three articles were amended by Laws 
No. XII-2048(2015), XII-2780 (2016) and XIII-391(2017) in order to fine-tune the definition of 
foreign public official and criminalize the bribery of foreign public officials through intermediaries. 

Luxembourg 

Enacted the "Law of 15 January 2001 approving the Convention of the Organization for Economic Co-
operation and Development on Combating Bribery of Foreign Public Officials in International 
Business Transactions and relating to misappropriation, destruction of documents and securities, 
dishonest receipt of money by a public officer, unlawful taking of interests and bribery and amending 
other legal provisions." This legislation strengthened the laws on corruption and made them applicable 
to a wide range of public officials and agents of other States, the European Community and 
international organizations. 

Mexico Enacted an amendment to the Federal Penal Code, which established the offence of bribing a foreign 
public official by incorporating sanctions for bribing a domestic public official. 

Netherlands 

Enacted the Implementation Bill to fulfill obligations under this convention and three other treaties. 
This bill extended bribery offenses in the Penal Code to include "persons in the public service of a 
foreign state or an international law organization, former public servants and judges of a foreign state 
or an international law organization." 

New 
Zealand 

Enacted the Crimes (Bribery of Foreign Public Officials) Amendment Act 2001, which amended the 
Crimes Act 1961 by adding sections that make bribery of a foreign public official in business 
transactions a territorial criminal offence and extra-territorial criminal offense for New Zealand 
citizens, residents and bodies incorporated in New Zealand. 

Norway 
Amended Norwegian Penal Code No. 10, Section 128. Extended provisions in the General Civil Penal 
Code regarding bribery of public officials to include foreign pubic officials and agents of public 
international enterprises. 

Peru Enacted Law 29 316 which amended Peru's Criminal Code by adding Art. 397-A which criminalized 
foreign bribery. 

Poland 

Enacted implementing legislation, "Act of 9 September 2000 on the Amendment to the Act-Penal 
Code, the Act-Code of Criminal Procedure, the Act on Combating Unfair Competition, the Act on 
Public Orders and the Act-Banking Law." These Acts extended the domestic bribery offence to cover 
bribery of a foreign official and established administrative responsibility for legal persons by deeming 
bribery to be an act of unfair competition. 

Portugal 

Enacted the Law no. 13/2001, which created a new offence of bribery of a foreign public official. 
Previously, the Portuguese Criminal Code criminalized bribery of domestic officials, but because this 
is an offence against the state it was necessary to create a new foreign bribery offence rather than 
broaden domestic bribery. This law also addressed necessary amendments to comply with the 
Convention's requirements on money laundering and jurisdiction. 

Russia 
Enacted legislation, "Amendments to the Criminal Code and the Code of Administrative Offences of 
the Russian Federation in Relation to the Enhancement of Public Governance in the Area of 
Counteraction to Corruption" or Federal Law N 97-FL. 

Slovak 
Republic 

Amended the Criminal Code and Law on Banks. Introduced a separate chapter on bribery, which 
created the foreign bribery offence. These amendments implemented both the OECD and the Criminal 
Law Convention of the Council of Europe. 

Slovenia 
Enacted amendments to the Penal Code (Official Gazette No. 40/04) which modified the definition of 
foreign public officials and increased sanctions for the previously introduced offence of bribery of 
foreign public officials. Further, to improve coordination among responsible agencies and provide a 
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comprehensive strategy against corruption (including transnational bribery), the Office of the Republic 
of Slovenia for Prevention of Corruption was established on March 15, 2001. The Commission’s main 
tasks are to identify loopholes in the existing legislation and in practice, to propose improvements the 
law, to draw the attention of all public institutions to Slovenian international obligations in the field of 
corruption, and to serve as a contact point for international co-operation in the field of corruption 
prevention.  

South Africa 
Did not enact new legislation to implement the convention. Previously criminalized the bribery of 
foreign public officials in the Prevention and Combating of Corrupt Activities Act 2004 (Act No. 12 of 
2004). 

Spain 
Enacted the Organic Act 3/2000 if the 11th of January, which amended the Penal Code by adding 
article 445 bis. This article established the offence of bribing a foreign public official through 
incorporating the sanctions provided by the domestic offence. 

Sweden 
Amended the Swedish Penal Code by adding foreign public officials to the list of persons to whom 
illegal to give a bribe, as well as clarified that the offence applied where there is a third party 
beneficiary. 

Switzerland 

Provisions of the Criminal Code dealing with bribery were revised and reorganized under a new title, 
"Bribery." Modifications included application of the law on money laundering to bribery and the 
introduction of a new offence of bribery of foreign public officials, which corresponds to bribery of 
Swiss public officials. Additionally, the general part of the Criminal Code was updated to create 
criminal liability of enterprises. 

Turkey 

Enacted legislation, “Amendment to the Law regarding Prevention of Bribery of Foreign Public 
Officials in International Business Transactions” No: 4782 of 2 January 2003. This amended the 
Turkish Criminal Code to establish a new offence of bribery of a foreign public official by extending 
the punishment provided for bribery of a domestic public official.  

United 
Kingdom Did not enact new legislation as felt existing legislation and common law sufficient. 

United 
States 

Amended the Foreign Corrupt Practices Act of 1977, extending it to cover new people such as those 
who engage in any act while on U.S. territory and to any U.S. national and company engaged in the act 
outside the U.S. 

Description: Table 7 describes parties’ legislation relevant to the Convention, including legislation enacted 
specifically to implement the Convention. 
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Table 8: Weight Given to International Treaties in Parties’ Domestic Legal Hierarchies  
If assuming treaty fully implemented/in effect (either 

automatically or through legislation), where Is treaty in 
hierarchy of domestic law?    

    
Country Place In Legal Hierarchy     

     
Argentina Above some domestic law, but 

below Constitution    
Australia Regular domestic law    
Austria Regular domestic law (but 

dependent on treaty content)    
Belgium Above domestic law  Legend 

Brazil Regular domestic law  Below Domestic Law 

Bulgaria Above domestic law  Regular/Normal Domestic Law 

Canada Regular domestic law  Above Domestic Law/High-Ranking 

Chile Above domestic law  
Regarded as regular domestic law, but country requires 
conflicting domestic laws be adjusted/changed ** 

Colombia Regular domestic law    
Costa Rica Regular domestic law  Legend Count 

Czech Republic Regular domestic law  Below Domestic Law 1 

Denmark Regular domestic law  Regular/Normal Domestic Law 25 

Estonia Above domestic law  Above Domestic Law/High-Ranking 18 

Finland Regular domestic law    
France Above domestic law    

Germany Regular domestic law    
Greece Above domestic law, but below 

Constitution    
Hungary Regular domestic law**    
Iceland Regular domestic law    
Ireland Below domestic law    
Israel Regular domestic law    
Italy Regular domestic law    
Japan Regular domestic law    
Korea Regular domestic law    
Latvia Above all other laws except for 

the Constitution    
Lithuania Above all internal laws except the 

Constitution    
Luxembourg Above domestic law    

Mexico Above all law except the 
Constitution    

Netherlands Regular domestic law    
New Zealand Regular domestic law    
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Norway Regular domestic law    
Peru Regular domestic law    

Poland Above domestic law    
Portugal Above domestic law    
Russia Above domestic law    

Slovak Republic 
Above domestic law provided 
they guarantee greater 
constitutional rights and freedoms    

Slovenia Above domestic laws and 
regulations    

South Africa Regular domestic law    
Spain Above domestic law    

Sweden Regular domestic law    
Switzerland Above domestic law    

Turkey Regular domestic law    
United Kingdom Regular domestic law    

United States Regular domestic law    
Description: Table 8 describes the comparative rank in legal decision-making that parties give to international 

treaties when they conflict with other types of law.   
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Table 9: Parties’ Initial Adoption of the Offense 
Phase 1 Adoption of Convention Article 1, Paragraph 1: The Offense of Bribery of Foreign Public Officials 

Elements of the Offense 
"Each Party shall take such measures as may be necessary to establish that it is a criminal offence under its law for any person intentionally to 
offer, promise or give any undue pecuniary or other advantage, whether directly or through intermediaries, to a foreign public official, for that 

official or for a third party, in order that the official act or refrain from acting in relation to the performance of official duties, in order to 
obtain or retain business or other improper advantage in the conduct of international business." 

 
   

Summary in Words  
(Statutes' language unless noted) 

Country  
"intentionally" 

[mens rea element] 
"to offer, promise, or give" 

[actus reus element] 
"to a foreign public official" 

[actus reus element] 

       

Argentina   deliberate intention 

"offers" or "gives" codified, and 
"giving of promises" in practice 
covers "promises" 

public official from another 
State 

Australia   intention 

provides a benefit, causes a benefit to 
be provided, offers to provide...a 
benefit, promises to provide a benefit, 
causes an offer of the provision of a 
benefit or causes...a promise of the 
provision of a benefit with "provide" 
in practice corresponding to "give" foreign public official 

Austria   

at least earnestly considers 
the possibility of acting in a 
way to commit the offence 
and resign himself/herself to 
it (dolus eventualis) offers, promises or gives foreign public official 

Belgium   
intentional act (knowingly 
and willingly) 

proposing (...) an offer, promise or 
advantage foreign public official 

Brazil   

not expressly mentioned so 
"felonious intent" presumed 
in absence promising, offering, or giving foreign public official  

Bulgaria   intentionally 
giving but does not cover offering or 
promising 

foreign official which is 
interpreted in practice like 
foreign public official 

Canada   
not mentioned but presumed 
via case law 

gives, offers or agrees to give or offer 
which are interpreted to address all 
Convention conduct foreign public official 

Chile   voluntary act or omission 

"offer" is codified with "promises" 
and "giving" being covered by "offer" 
though not supported by case law foreign public official 

Colombia   

no codified references to 
intent though a mens rea of 
"wilful" is applied 

offering and giving are codified with 
an "offer" also being considered a 
"promise" foreign public official 

Costa Rica   

does not expressly mention 
mens rea though interpreted 
as requiring "direct intent" offer, promise or gift 

officials of another state 
irrespective of the level of 
government or public agency or 
company in which he is 
employed 

Czech Republic intentionally provides, offers, or promises 

"public official" that is later 
defined in the domestic and 
foreign context 

Denmark   intentionally 

grants, promises or offers with 
"grants" and "gives" having the same 
meaning 

a person “exercising a Danish, 
foreign or international public 
office or function” with these 
terms defined throughout the 
travaux preparatoires 
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Estonia   

not expressly stated, but in 
practice "intent" is required 
based on Section 15 of the 
Penal Code 

“giving or promising” though the 
Estonian word “lubama” covers both 
offers and promises 

“an official,” with its definition 
extended in a different section 
to include "officials working in 
foreign states or international 
organisations" 

Finland   

not expressly stated, but in 
practice offenses only 
punishable when committed 
"intentionally" which also 
covers "dolus eventualis" promises, offers or gives foreign public official 

France   

not expressly stated, so in 
practice "intentional" based 
on the Criminal Code 

"proposing, without right, offers, 
promises, gifts, presents or 
advantages" and "acts of giving" 

"officials of the European 
Communities"[in order to 
implement European Union 
Convention], "officials of 
foreign States" and "officials of 
public international 
organisations" 

Germany   

not expressly stated, so in 
practice Section 15 of the 
Criminal Code conditions 
the offence on an 
"intentional action" offering, promising and granting foreign public official 

Greece   

not expressly stated, so in 
practice based on the 
general Criminal Code 
which says "acts 
intentionally" offer, promise or give foreign public official 

Hungary   
not expressly stated, but in 
practice "intention" 

"gives or promises," with "offering" 
not being expressly included but in 
practice covered under "promising" foreign official person 

Iceland   

not expressly stated, so in 
practice the General Penal 
Code requires "intent" 
which includes "dolus 
eventualis" giving, promising, or offering 

foreign public official or an 
official of a public international 
organisation 

Ireland   

"corruptly," which in 
practice based on the 
domestic offence requires 
"deliberate" or "specific 
intent" 

"gives or agrees to give" or "offers," 
with "promise" covered in practice by 
"agrees to give" 

"agent," which is expressly 
defined as including members 
of the government and of 
national or regional parliaments 
of any other state, members of 
the European Parliament, the 
European Court of Auditors and 
the European Commission, 
foreign public prosecutors and 
foreign judges as well as judges 
of any international court 
established by agreement to 
which Ireland is a party, and 
employees of international 
bodies and foreign 
administrations 

Israel   

not expressly stated so in 
practice based on Articles 
19 and 20 of the Penal Law, 
which is "awareness...of the 
factual elements which 
comprise the legal elements 
of the offence" 

"giving" based on law's wording, 
though clarified in another article to 
include "offers or promises" foreign public official 

Italy   

not expressly stated so in 
practice based on the 
domestic offense, which is 
"intent" given, offered or promised 

public officials and persons in 
charge of a public service 
within other foreign States or 
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public international 
organisations 

Japan   

not expressly stated so in 
practice courts interpret as 
"criminal intent" give, offer or promise foreign public official 

Korea   
not explicitly stated so 
"intent" in practice offering, promising or giving foreign public official 

Latvia   

not explicitly stated so set 
out in the General 
Provisions of the Criminal 
Law as "direct intent" 

"handing over" and "offering," but not 
"promise," as Latvian criminal law 
experts opined that “offer” and 
“promise” had the same meaning in 
the Latvian language though 
Convention officials are not explicitly 
not sure of this State official 

Lithuania   

not explicitly stated so 
"direct intent" based on 
Supreme Court 
jurisprudence 

to offer, promise, give, or agree to 
give a bribe foreign public official 

Luxembourg   

not explicitly stated, so in 
practice an intentional 
offence under 
Luxembourgian law 

"propose or give…offers, promises, 
gifts, presents or advantages" 

public officials of other States, 
Community officials, and the 
officials or agents of other 
public international 
organisations 

Mexico   

"with the purpose of 
obtaining or retaining," 
which in practice is 
"committed intentionally" offers, promises or gives foreign public official 

Netherlands   
not explicitly stated, but 
intention is implicit 

makes a gift or a promise to a public 
servant or renders or offers him a 
service 

"public servant," defined in 
articles to include "persons in 
the public service of a foreign 
state or an international 
institution" 

New Zealand   
"corruptly…with the intent 
to influence" 

"gives or offers or agrees to give a 
bribe," with "agrees to give" covering 
the notion of promises foreign public official 

Norway   

silent with respect to intent 
so in practice such a law 
does not apply to a person 
who has acted 
unintentionally 

"granting or promising a favour," with 
"granting" being used instead of 
"giving" 

"foreign public servant" or 
"servants of public international 
organisations" 

Peru   
wilful intent (consciously 
and voluntarily) offers, grants or promises 

an official or public servant of 
another State or official of an 
international public organisation 

Poland   

not specified but based on 
the General Part of the 
Penal Code, a "prohibited 
act is committed with 
intent" 

“provides”(“udzielac”) or “promises 
to provide” though in practice 
"promises to provide" covers 
"offerring" 

person performing a public 
function in a foreign state or in 
an international organisation 

Portugal   

does not expressly mention 
mens rea so in practice is an 
"intentional offense" 

"gives" or "promises to give," though 
the Portuguese legal term "der" which 
is translated as "gives" includes the 
notion of "offering" 

"foreign public official" or 
"foreign political official" 

Russia   
not stated though "direct 
intent" is implied 

"giving;" does not explicitly cover 
"offers and promises" with a 
disagreement between Russian 
authorities and Convention monitors 
about this coverage foreign public official 

Slovak Republic intent offers, promises or gives foreign public official 

Slovenia   intentionally promises, offers or gives 

"officials," defined in provision 
subsections as including those 
of a foreign country 
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South Africa   intentionally gives or agrees or offers to give foreign public official  

Spain   

“in order that” which 
imports a subjective, 
purposive element 

through presents, gifts, offers or 
promises 

authorities or public officials 
whether foreign or from 
international organisations 

Sweden   

not mentioned but in 
practice has an intentional 
requirement due to the 
principle of dolus eventualis gives, promises or offers 

This term is not included in the 
Convention-related provision 
but requires cross-referencing, 
which is commonly employed 
in Swedish legislation in order 
to avoid repetition, where there 
are references to various actors 
associated with a "foreign state" 

Switzerland   
intentional act in practice as 
mens rea not mentioned who offers, promises or gives 

foreign public official (both 
formal and other) 

Turkey   intentional act 

"offering, promising and giving" with 
a second related offence using Turkish 
terminology that translates as 
"promising and offering" but 
comprises "giving" 

officials whether appointed or 
elected and carrying out a 
legislative, administrative or 
judicial function in a foreign 
country or exercising a public 
function in international 
business transactions [Issue here 
with translation: Turkey also 
provided a French translation 
that was more consistent with 
this elemet of the Convention] 

United Kingdom 

"corruptly" which the courts 
have interpreted as 
purposely doing an act that 
the law forbids as tending to 
corrupt give, promise or offer 

"any agent," with this term 
interpreted in the foreign 
context as having a gap with the 
Convention 

United States   
"corruptly" interpreted as 
corrupt intent 

in furtherance of an offer, payment, 
promise to pay, or authorisation of the 
payment of any money, or offer, gift, 
promise to give, or authorisation of 
the giving of anything of value 

"foreign official" which is 
defined to include "any officer 
or employee of a foreign 
government or any department, 
agency, or instrumentality 
thereof, or of a public 
international organisation, or 
any person acting in an official 
capacity for or on behalf of any 
such government or department, 
agency, or instrumentality, or 
for or on behalf of any such 
public international 
organisation" 

Description: Table 9 describes the product of the Convention offense’s transmission to parties. It highlights three 
elements of the offense: the mens rea and two aspects of the actus reus. 
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Table 10: Parties’ Initial Adoption of the Offense (Visualization with Symbols) 
Phase 1 Adoption of Convention Article 1, Paragraph 1: The Offense of Bribery of Foreign 

Public Officials 
Elements of the Offense 

"Each Party shall take such measures as may be necessary to establish that it is a criminal offence under its law for any 
person intentionally to offer, promise or give any undue pecuniary or other advantage, whether directly or through 

intermediaries, to a foreign public official, for that official or for a third party, in order that the official act or refrain from 
acting in relation to the performance of official duties, in order to obtain or retain business or other improper advantage in the 

conduct of international business." 

   Summary in Symbols 

Country  "intentionally" "to offer, promise, or give" "to a foreign public official" 

          
Argentina   ✓ ✓ ✓ 

Australia   ✓ ✓ ✓ 

Austria   ✓ ✓ ✓ 

Belgium   ✓ ✓ ✓ 

Brazil   ✓ ✓ ✓ 

Bulgaria   ✓ ◒ ✓ 

Canada   ✓ ✓ ✓ 

Chile   ✓ ✓ ✓ 

Colombia   ✓ ✓ ✓ 

Costa Rica   ✓ ✓ ✓ 

Czech Republic ✓ ✓ ✓ 

Denmark   ✓ ✓ ✓ 

Estonia   ✓ ✓ ✓ 

Finland   ✓ ✓ ✓ 

France   ✓ ✓ ✓ 

Germany   ✓ ✓ ✓ 

Greece   ✓ ✓ ✓ 

Hungary   ✓ ✓ ✓ 

Iceland   ✓ ✓ ✓ 

Ireland   ✓ ✓ ✓ 

Israel   ✓ ✓ ✓ 

Italy   ✓ ✓ ✓ 

Japan   ✓ ✓ ✓ 

Korea   ✓ ✓ ✓ 

Latvia   ✓ ◒ ✓ 

Lithuania   ✓ ✓ ✓ 

Luxembourg   ✓ ✓ ✓ 

Mexico   ✓ ✓ ✓ 

Netherlands   ✓ ✓ ✓ 

New Zealand   ✓ ✓ ✓ 
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Norway   ✓ ◒ ✓ 

Peru   ✓ ✓ ✓ 

Poland   ✓ ✓ ✓ 

Portugal   ✓ ✓ ✓ 

Russia   ✓ ◒ ✓ 

Slovak Republic ✓ ✓ ✓ 

Slovenia   ✓ ✓ ✓ 

South Africa   ✓ ✓ ✓ 

Spain   ✓ ✓ ✓ 

Sweden   ✓ ✓ ✓ 

Switzerland   ✓ ✓ ✓ 

Turkey   ✓ ✓ ✓ 

United Kingdom ✓ ✓ ◒ 
United States   ✓ ✓ ✓ 

 
Key of Symbols 

Enactment by Codification or Other Relevant 
Forms  

(i.e. Judicial Precedent) 

✓ Fully Enacted 
◒ Partially Enacted 
✗ Severely Deficient or Not Enacted 

Description: Table 10 simplifies the information in Table 9 through the use of symbols. It demonstrates that, with 
respect to the specific Convention offense, transmissive forces led to Parties’ nearly-isomorphic adoption. 
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Table 11: Parties’ Initial Legal Responsibility Frameworks 
Legal Responsibility of Persons 

    

Country 
What actors can be held responsible for committing the offense and through what type of legal 

mechanism does this liability occur? 

    

Convention  
as Adopted 

by the 
Negotiating 
Conference 

on November 
21, 1997 

Each party shall establish that it is a criminal offence for any person to commit the offence of bribery of foreign public 
officials (Article 1.1). Further, each party shall take such measures as may be necessary, in accordance with its legal 
principles, to establish the liability of legal persons for the bribery of a foreign public official (Article 2). In the event 
that criminal responsibility is not applicable to legal persons under the legal system of a party, that Party shall ensure 
that legal persons shall be subject to effective, proportionate and dissuasive non-criminal sanctions, including monetary 
sanctions, for the offence (Article 3.2). The Commentaries on the Convention provide further guidance for implementing 
these Articles: Commentary 20 confirms that parties are not required to establish criminal responsibility of legal persons 
if this does not exist under their legal system. Instead, as Commentary 24 describes, other possible civil or administrative 
sanctions may be applicable to legal persons, such as exclusion from entitlement to public benefits, disqualification from 
commercial activities and being placed under judicial supervision. 

    
Argentina npC; lpN 

Australia npC; lpC 

Austria npC; lpN though limited criminal responsibility through confiscation of proceeds 
Belgium npC; lpC; M 

Brazil npC; lpNS 
Bulgaria npC; lpN 

Canada npC; lpCI 
Chile npC; lpN 

Colombia npC; lpAI 

Costa Rica npC; lpAI 
Czech 

Republic npC; lpAV 

Denmark npC; lpCI 
Estonia npC; lpCI 
Finland npC; lpC 
France npC; lpCU 

Germany npC; lpAI 
Greece npC; lpV 

Hungary npC; lpN 
Iceland npC; lpCU 

Ireland npC; lpC 
Israel npC; lpCI 
Italy npC; lpALI 
Japan npC; lpCI 
Korea npC; lpCI 
Latvia npC; lpCIL 

Lithuania npC; lpCU 
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Luxembourg npC; lpN 

Mexico npC; lp-VI 
Netherlands npC; lp-CU 

New Zealand npC; lpCI 
Norway npC; lpCU 

Peru npC; lpAIL 
Poland npC; lpAIL 

Portugal npC; lpCI 
Russia npC; lpAI 
Slovak 

Republic npC; lpA 

Slovenia npC; lpCI(theoretically liability for criminal acts) 

South Africa npC; lpCUL 
Spain npC; lpAVIL (secondary form of criminal liability placed on managers) 

Sweden npC; lpSIL(quasi-criminal) 
Switzerland npC; lpN 

Turkey npC; lpCIL- (State-owned or controlled are V) 
United 

Kingdom npC; lpCI 

United States npC; lpCI 
 

Abbreviation Legend 
    
Abbreviation                                                      Meaning  
    

Pertaining to Entity 
    

np Natural Person 
lp Legal Person 
b Both Natural Person and Legal Person 
- Explicitly mentions not applying to state-owned or controlled legal persons 
    

Pertaining to Mechanism 
    
C Criminal liability 
N No liability through any mechanism 
A Administrative liability 
V Civil liability 
S Imposition of sanction without specified liability 
M Excludes multiple responsibility 

I 

Requires explicit link to judgment or actions of natural person for liability of legal person (it 
must be known that a natural person took actions rather than understood per se that a result 
occurred); the statute mentions the natural person 

U Legal person can be held responsible even if natural person committing offense not identified 
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L 

The proceedings for the legal person are linked to those of the natural person or closely 
dependent (i.e. Peru where conviction of natural person is required for conviction of legal 
person) 

    
Other Notations 

    
( ) Separation within category (i.e. multiple liabilities) 
; Separation across categories (i.e. pertaining to different entities) 

Description: Table 11 describes the systems of liability for natural and legal persons that parties used for their initial 
Convention implementation.  
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Table 12: Summary of Parties’ Initial Legal Responsibility Frameworks 
Legal Responsibility of Persons Summary Overview 

       

Abbreviation Definition 
Natural 
Persons 

Legal 
Persons 

Other  
Features 

       

C Criminal Liability 44 24   

N No Liability  - 7   
A Administrative Liability - 10   

V Civil Liability - 4  
I Legal Person Linked to Natural Person     23 

U Natural Person Identification Not Required     6 
L Linked Proceedings     8 

- Does Not Apply to State-Owned Entities     3 

S Sanctions without Specified Liability  2  
Description: Table 12 provides a summary of the liability frameworks’ features that were described in Table 11. 
 
Notes about Above Table: 
1. All parties described their liability systems for natural persons in terms of criminal liability. 
2. The total for the legal persons’ column is greater than the total number of Convention Parties (44) because the 

table is based on how party’s self-characterized liability and certain parties fell into more than one category. 
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Table 13: Parties’ Initial Defenses/Exceptions to the Offense 
Phase 1 (Non-)Defenses/(Non-)Exceptions 

     
Items Explicitly Referenced  

in Phase 1 Report 
# of 

Parties Parties 
     
Exception for small facilitation 
payments 10 

Australia, Canada, Denmark, Italy, Korea, New Zealand, Slovak 
Republic, Sweden, Switzerland, United States 

No exception for small facilitation 
payments 23 

Argentina, Belgium, Brazil, Bulgaria, Chile, Czech Republic, 
Estonia, Finland, France, Germany, Greece, Hungary, Ireland, 
Israel, Japan, Luxembourg, Mexico, Poland, Portugal, Russia, 
Slovenia, South Africa, United Kingdom 

No exception but unlikely to or will not 
prosecute cases (implicit exception) 4 Colombia, Iceland, Netherlands, Norway 
      
Conduct not prohibited under law of 
official's country 1 Australia 
Blackmail/extortion/fear of unlawful 
advantage/provoked to act or bribe 
requested 7 Bulgaria, Hungary, Italy, Latvia, Netherlands, Russia, Slovenia 
Of own accord inform authorities 
(similar to effective repentance) 1 Bulgaria 
Reasonable expense occurred in good 
faith (such as travel and lodging 
expenses) 2 Canada, United States 

Effective repentance/regret 7 
Czech Republic, Greece, Latvia, Russia, Slovak Republic, Slovenia, 
Turkey 

Perceptions of local custom/tolerance of 
payments by local authorities 2 Denmark, Ireland 
Necessity of payment 1 Denmark 
Required by written law of official's 
country 2 Denmark, Sweden 
Small favors 1 Estonia 
Permitted by law of official's country 3 Korea, Sweden, United States 
Confess to participation in criminal 
association and assist in crime detection 2 Lithuania, Russia 
Compensation for damage, 
reconciliation and no likely recidivism 1 Lithuania 
Subordinate followed good faith order 2 Netherlands, Peru 
Culturally conditioned understanding 
error 1 Peru 

Description: Table 13 explains the defenses and exceptions to liability for the offense that parties applied and 
enacted. The Convention itself does not provide specific defenses for the offense beyond those generally 
available within each party’s legal code, such as insanity or mistake of law.  

 
Notes about Above Table: 
1. Implicit exceptions are not codified or written into law, but rather the result of law in practice (i.e. a systematic 

decision not to prosecute by prosecutors). 
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Table 14:  
Parties’ Initial Handling of the Tax Deductibility of Bribes to Foreign Public Officials 

 
Key:  

2009 Party joined subsequent to the 2009 recommendations so laws analyzed based on that 
ED Expressly disallowed by law/regulations (mentions bribes or some phrasing more specific than “money in 

violation of law”) 
D Disallowed by law/regulations [likely] (expressly disallowed due to some provision about relating to a 

crime or illegal money—bribery itself not expressly disallowed but can be inferred) 
DL Disallowed as not on list of what is allowed 
DF Disallowed de facto (country says this as a general principle but there is no express mention why; de facto 

not allowed—i.e. just not legitimate business expenses) 
DC Only not tax deductible if criminally convicted of crime (i.e. bribery). Doesn’t expressly mention bribery. 
A Allowed 
 
 
Percentage Breakdown by Category (some overlap so not 100%) 
 

 ED D DL DF DC A 

Number  17  7  6.5  10.5  1  2 
Percent of All 
(Out of 44)  38.6%  15.9% 14.8%   23.9%  2.3%  4.5% 

 
 

Party:               Phase 1:   
Argentina: DL  
Australia: A 
Austria:  D 
Belgium: ED 
Brazil:  DF 
Bulgaria: DL 
Canada:  ED 
Chile:  DF 
Colombia: DF  2009 
Costa Rica: ED  2009 
Czech Republic: DF 
Denmark: ED 
Estonia:  ED 
Finland:  DL 
France:  ED 
Germany: ED 
Greece:  DL 
Hungary: DL 
Iceland:  ED 
Ireland:  DF (public policy grounds) 
Israel:  D 
Italy:  DF 
Japan:  DF 
Korea:  DF/DL (explicitly cites two reasons) (coded as ½ for each) 
Latvia:  ED  2009 
Lithuania: ED  2009 
Luxembourg: ED 
Mexico:  DF 
Netherlands: DC 
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New Zealand: A 
Norway:  ED 
Peru:  DF  2009 
Poland:  D 
Portugal: D 
Russia:  DL 
Slovak Republic: D 
Slovenia: ED 
South Africa: ED 
Spain:  D (court case for general prohibition of tax deductibility of things against law) 
Sweden:  ED 
Switzerland: ED (official referendum that needs further action to become permanent) 
Turkey:  DF 
United Kingdom: D 
United States: ED 

 
Description: Table 14 shows how parties initially dealt with the tax deductibility of bribes. The Convention’s 

provisions on this issue were originally found within the Recommendation on the Tax Deductibility of Bribes of 
Foreign Public Officials, which was adopted on April 11, 1996, and which full participants of the Convention 
were required to accept. These provisions were updated in the 2009 Council Recommendation on Tax Measures 
for Further Combating Bribery of Foreign Public Officials in International Business Transactions. 
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Table 15: Summary of Working-Group Monitoring 

Country  
Most Recent Working Group Phase 

(Most Numerically Advanced Phase Completed) 
Year of Most 

Recent Report 

Total Number of 
Working Group 

Reports 

Information Up-to-Date as of September 30, 2019 

Argentina  3 bis Follow-Up (3rd Report Phase 3) 2019 7 

Australia  Phase 4 2017 6 

Austria  
Phase 3 Follow-Up Additional Report (3rd Report 
of Phase 3) 2017 7 

Belgium  
Phase 3 Second Additional Follow-Up (4th Report 
of Phase 3) 2018 7 

Brazil  Phase 3 Follow-Up 2017 5 

Bulgaria  Phase 3 Follow-Up 2013 5 

Canada  Phase 3 Follow-Up 2013 5 

Chile  Phase 4 2018 8 

Colombia  Phase 2 Follow-Up 2018 3 

Costa Rica  Phase 1 2017 1 
Czech 

Republic  Phase 4 Follow-Up 2019 7 

Denmark  Phase 3 Follow-Up 2015 5 

Estonia  Phase 3 Follow-Up 2016 5 

Finland  Phase 4 Follow-Up 2019 7 

France  Phase 3 Follow-Up 2014 5 

Germany  Phase 4 2018 6 

Greece  Phase 3 Fourth Follow-Up (Fifth Report Phase 3) 2018 8 

Hungary  Phase 4 2019 7 

Iceland  
Phase 3 Third Follow-Up (Fourth Document in 
Phase 3) 2018 7 

Ireland  
Phase 3 Third Follow-Up (Fourth Document in 
Phase 3) 2018 8 

Israel  Phase 3 Follow-Up 2017 5 

Italy  Phase 3 Follow-Up 2014 5 

Japan  Phase 4 2019 7 

Korea  Phase 4 2018 6 

Latvia  Phase 2 Additional Follow-Up 2018 4 

Lithuania  Phase 2 2017 2 

Luxembourg  Phase 3 Follow-Up 2013 7 

Mexico  Phase 4 2018 6 

Netherlands  Phase 3 Follow-Up 2015 5 

New Zealand  Phase 3 Follow-Up 2016 5 

Norway  Phase 4 2018 6 

Peru  Phase 1 2019 1 

Poland  Phase 3 Follow-Up 2015 5 

Portugal  Phase 3 Follow-Up 2015 5 
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Russia  
Phase 2 Third Follow-Up (Fourth Document of 
Phase 2) 2018 5 

Slovak 
Republic  Phase 3 Follow-Up 2017 6 

Slovenia  Phase 3 Follow-Up 2016 5 

South Africa  Phase 3 Additional Follow-Up 2018 6 

Spain  Phase 3 Follow-Up 2015 5 

Sweden  Phase 3 Follow-Up 2014 5 

Switzerland  Phase 4 2018 6 

Turkey  Phase 3 Additional Follow-Up 2018 7 
United 

Kingdom  Phase 4 Follow-Up 2019 11 

United States   Phase 3 Follow-Up 2012 5 
Description: Table 15 describes the status of working group monitoring as October 2019.  
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Table 16: Changes in Parties’ Legal Responsibility Frameworks 
Based on Most Recent Evaluation (as of October 2019) 

    

Party Phase 1 Legal Persons 
Update Party-Specific Notes 

      

Argentina npC; lpN lpC  

Australia npC; lpC   

Austria npC; lpN lpCI  

Belgium npC; lpC; M lpC M • Repealed rule regarding mutually exclusive liability. 

Brazil npC; lpNS lpVA  

Bulgaria npC; lpN lpAIL  

Canada npC; lpCI  • Eliminated reference to “for profit” in definition of  
  business. 

Chile npC; lpN lpCI • Standalone law 

Colombia npC; lpAI  • Extended to include publicly traded companies and    
   non-profit making entities. 

Costa Rica npC; lpAI   
Czech 

Republic npC; lpAV lpC  

Denmark npC; lpCI   

Estonia npC; lpCI lpCU • No longer requires the identification of natural person. 

Finland npC; lpC   

France npC; lpCU   

Germany npC; lpAI  • Criminal corporate liability was considered both at  
  Federal and Land level, but neither enacted it. 

Greece npC; lpV lpA  

Hungary npC; lpN lpCU  

Iceland npC; lpCU   

Ireland npC; lpC   

Israel npC; lpCI   

Italy npC; lpALI   

Japan npC; lpCI   

Korea npC; lpCI   

Latvia npC; lpCIL lpCI •  Legal person can now be prosecuted regardless of  
   prosecution of natural person. 

Lithuania npC; lpCU   

Luxembourg npC; lpN lpCI  

Mexico npC; lp-VI lpCAI  

Netherlands npC; lp-CU   

New 
Zealand npC; lpCI  • There is now a specific provision on corporate liability  

  in the foreign bribery offense. 
Norway npC; lpCU   



 218 

Peru npC; lpAIL   

Poland npC; lpAIL   

Portugal npC; lpCI  
• In actuality, the provision had previously excluded  
  state-owned or controlled companies. This was  
  amended to apply to them. 

Russia npC; lpAI   

Slovak 
Republic npC; lpA lpCU  

Slovenia npC; lpCI   

South Africa npC; lpCUL   

Spain npC; lpAVIL lpCU  

Sweden npC; lpSIL 
(quasi-criminal)   

Switzerland npC; lpN lpCI  

Turkey 
npC; lpCIL- 

(State-owned or 
controlled are V) 

lpCI 

• Turkey found previous case law that subjects state- 
   controlled and owned enterprises to private law. 
• Corporate liability amended so that prosecution of the  
  natural person is not required. 

United 
Kingdom npC; lpCI lpC  

United 
States npC; lpCI   

 
Abbreviation Legend 

    
Abbreviation                                                        Meaning  
    

Pertaining to Entity 
    

np Natural Person 
lp Legal Person 
- Explicitly mentions not applying to state-owned or controlled legal persons 
    

Pertaining to Mechanism 
    
C Criminal liability 
N No liability through any mechanism 
A Administrative liability 
V Civil liability 
S Imposition of sanction without specified liability 
M Excludes multiple responsibility 

I 

Requires explicit link to judgment or actions of natural person for liability of legal person (it 
must be known that a natural person took actions rather than understood per se that a result 
occurred); the statute mentions the natural person 

U Legal person can be held responsible even if natural person committing offense not identified 

L 

The proceedings for the legal person are linked to those of the natural person or closely 
dependent (i.e. Peru where conviction of natural person is required for conviction of legal 
person) 
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Other Notations 
    

( ) Separation within category (i.e. multiple liabilities) 
; Separation across categories (i.e. pertaining to different entities) 

Description: Table 16 updates Table 11, describing changes since Phase 1 in parties’ systems of liability for the 
offense. 

 
Notes about Above Table: 
1. The only updates provided are for legal persons as all parties had liability of natural persons for the offense 

during Phase 1. A grey box signifies no major relevant changes in the party's liability regime since Phase 1. 
Costa Rica and Peru have black boxes since they are still in their Phase 1 evaluations and the Working Group 
has only produced their initial monitoring report, which is documented in the “Phase 1” column. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 220 

Table 17: Summary of Parties’ Legal Responsibility Frameworks 
Based on Most Recent Evaluation (as of October 2019) 

     
Abbreviation Definition Legal 

Persons 
Other  

Features 
       

C Criminal Liability 33  

N No Liability  0  

A Administrative Liability 11  

V Civil Liability 1  
I Legal Person Linked to Natural Person  25 

U Natural Person Identification Not Required  10 

L Linked Proceedings  6 

- Does Not Apply to State-Owned Entities  1 

S Sanctions without Specified Liability 1  

Description: Table 17 provides a summary of the liability frameworks’ features that were described in Table 16. 
 
Notes about Above Table: 
1. The total for the legal persons’ column is greater than the total number of Convention Parties (44) because the 

table is based on how party’s self-characterized liability and certain parties fell into more than one category. 
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Table 18: Changes in Parties’ Defenses/Exceptions to the Offense 
Based on Most Recent Evaluation (as of October 2019) 

      
# of 

Parties Parties 
Items Explicitly 

Referenced in Phase 
Reports 

     
Exception for small 
facilitation payments 10 5 Australia, Canada, Denmark, Italy, Korea, New Zealand, Slovak Republic, 

Sweden, Switzerland, United States 
Exception for minor 
payments though 
actively discouraged 

1 Australia 

No exception for small 
facilitation payments 23 30 

Argentina, Belgium, Brazil, Bulgaria, Canada, Chile, Czech Republic, Denmark, 
Estonia, Finland, France, Germany, Greece, Hungary, Ireland, Israel, Japan, Korea, 
Luxembourg, Mexico, New Zealand (effectively no exception), Norway, Poland, 
Portugal, Russia, Slovenia, South Africa, Spain, Sweden, United Kingdom 

No exception but 
unlikely to or will not 
prosecute cases (implicit 
exception) 

4 3 Colombia, Iceland, Netherlands, Norway 

      

Conduct not prohibited 
under law of official's 
country 

1 0 Australia 

Blackmail/extortion/fear 
of unlawful 
advantage/provoked to 
act or bribe requested 

7 7 
Bulgaria, Hungary, Italy (substantially reduced to situations of "radical 
limitation"), Latvia, Luxembourg (clarification of previously-existing case law), 
Netherlands, Norway, Russia, Slovenia 

Of own accord inform 
authorities (similar to 
effective repentance) 

1 Bulgaria 

Reasonable expense 
occurred in good faith 
(such as travel and 
lodging expenses) 

2 Canada, United States 

Effective 
repentance/regret 7 3.5 

Czech Republic, Greece, Latvia, Portugal (automatic → not automatic), Russia, 
Slovak Republic, Slovenia, Spain (had been enacted for bribery but rescinded for 
foreign bribery), Turkey 

Perceptions of local 
custom/tolerance of 
payments by local 
authorities 

2 3 Denmark, Ireland, Switzerland 

Necessity of payment 1 Denmark 

Required by written law 
of official’s country 2 3 Australia, Denmark, Sweden 

Small favors 1 Estonia 

Permitted by law of 
official’s country 3 5 Australia, Germany (with respect to facilitation payments), Korea, Norway, 

Sweden, United States 
Confess to participation 
in criminal association 
and assist in crime 

2 1 Lithuania, Russia 
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detection (similar to 
effective regret) 
Compensation for 
damage, reconciliation 
and no likely recidivism 

1 Lithuania 

Subordinate followed 
good faith order 2 Netherlands, Peru 

Culturally conditioned 
understanding error 1 Peru 

Internal-detection or 
compliance-program 
related (Legal Person) 10 

Argentina, Chile, Czech Republic, Ireland, Italy, Japan, Korea, 
Mexico, Russia, Spain 

Victim of a Crime 1 Israel 
Self-reporting 
(tantamount to 
effective regret) 1 Japan 
Actions against express 
orders (similar to 
compliance program) 1 Portugal 

Description: Table 18 updates Table 13, describing changes since Phase 1 in parties’ defenses and exceptions to 
liability for the offense. 

 
Notes about Above Table: 
1. This table revises Table 13 [Phase 1 (Non-)Defenses/(Non-)Exceptions] by providing information updated to 

the contents of each party’s most recent Working Group Report as of October 2019. Information that has not 
changed from Phase 1 is in grey. All updates to defenses are in black and bold, although removed defenses have 
lines that strike them through. For column 1, items explicitly referenced for the initial time in reports 
subsequent to Phase 1 are in black text whereas items previously referenced in Phase 1 are greyed. The “# of 
Parties” column is recalculated based upon the updated information; they have two counts, the Phase 1 “struck-
through” value and the current bolded value.  

2. Costa Rica and Peru are still in their Phase 1 monitoring. As such, each only has an initial Phase 1 Report and 
no updates are available.  

3. With respect to the effective repentance/regret defense, Portugal is counted as “0.5” of a party. This is because, 
as a result of Working-Group persuasion since Phase 1, Portugal changed its previously automatic defense to 
one subject to a judge’s discretion. 

4. The internal-detection and compliance-program related defenses for legal persons were not discussed in any 
Phase 1 Working Group Reports. These defenses appear to have been enacted mainly, though not exclusively, 
by parties that introduced corporate liability, specifically corporate criminal liability, for the first time into their 
legal systems since Phase 1. 
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Table 19: 
Changes to Parties’ Handling of the Tax Deductibility of Bribes to Foreign Public Officials 

Based on Most Recent Evaluation (as of October 2019) 
 

Key:  
2009 Party joined subsequent to the 2009 recommendations so laws analyzed based on that 
ED Expressly disallowed by law/regulations (mentions bribes or some phrasing more specific than “money in 

violation of law”) 
D Disallowed by law/regulations [likely] (expressly disallowed due to some provision about relating to a 

crime or illegal money—bribery itself not expressly disallowed but can be inferred) 
DL Disallowed as not on list of what is allowed 
DF Disallowed de facto (country says this as a general principle but there is no express mention why; de facto 

not allowed—i.e. just not legitimate business expenses) 
DC Only not tax deductible if criminally convicted of crime (i.e. bribery). Doesn’t expressly mention bribery. 
A Allowed 
 
 
Phase 1: 
Percentage Breakdown by Category (some overlap so not 100%) 
 

 ED D DL DF DC A 

Number 17 7 6.5 10.5 1 2 
Percent of All 
(Out of 44) 38.6% 15.9% 14.8% 23.9% 2.3% 4.5% 

 
 
As of Last Evaluation: 
Percentage Breakdown by Category (not 100% due to rounding) 
 

 ED D DL DF DC A 

Number 39 2 1 2 0 0 
Percent of All 
(Out of 44) 88.6% 4.5% 2.3% 4.5% 0% 0% 

 
 
 Party:   Phase 1:  As of Last Evaluation: 

Argentina:  DL   DL 
Australia:  A        ED 
Austria:   D   D 
Belgium:  ED   ED 
Brazil:   DF      ED 
Bulgaria:  DL      ED 
Canada:   ED   ED 
Chile:   DF      ED 
Colombia:  DF   DF   2009 
Costa Rica:  ED   ED   2009 
Czech Republic:  DF       ED 
Denmark:  ED   ED 
Estonia:   ED   ED 
Finland:   DL       ED 
France:   ED   ED 
Germany:  ED   ED 
Greece:   DL       ED 
Hungary:  DL       ED 
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Iceland:   ED   ED 
Ireland:   DF       ED 
Israel:   D         ED 
Italy:   DF       ED 
Japan:   DF       ED 
Korea:   DF/DL   ED  
Latvia:   ED   ED   2009 
Lithuania:  ED   ED   2009 
Luxembourg:  ED   ED 
Mexico:   DF      ED 
Netherlands:  DC      ED 
New Zealand:  A        ED 
Norway:   ED   ED 
Peru:   DF   DF   2009 
Poland:   D         ED 
Portugal:  D   D 
Russia:   DL      ED 
Slovak Republic:  D         ED 
Slovenia:  ED   ED 
South Africa:  ED   ED 
Spain:   D          ED 
Sweden:   ED   ED 
Switzerland:  ED    ED (now permanent) 
Turkey:   DF       ED 
United Kingdom:  D         ED 
United States:  ED   ED 

 
Description: Table 19 updates Table 14, showing changes in how parties handle the tax deductibility of bribes to 

foreign public officials. It provides summaries of category breakdowns for both Phase 1 and as of the last 
working group evaluation. Information repeated from Table 14 is in grey text and changes are in bold black 
text. 
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Table 20: Parties’ Approximate Offense Detection and Enforcement 
Based on Most Recent Evaluation (as of October 2019) 

       
    Sanctioned Persons 

Country  
Allegations/ 

Investigations Natural Legal 
Argentina  18 0 0 
Australia  87 5 2 
Austria  4 1 0 
Belgium  5 8 2 
Brazil  21 49 1 

Bulgaria  5 1 0 
Canada  35 1 3 
Chile  7 1 1 

Colombia œ 3 0 0 
Costa Rica     

Czech Republic  1 0 0 
Denmark  3 0 0 
Estonia  0 0 0 
Finland  9 0 0 
France  82 15 2 

Germany  67 323 16 
Greece œ 8 0 0 

Hungary  3 26 0 
Iceland  0 0 0 
Ireland  4 0 0 
Israel œ 27 0 2 
Italy  26 12 6 
Japan œ 46 10 8 
Korea  22 10 5 
Latvia  3 0 0 

Lithuania  2 0 0 
Luxembourg  3 1 0 

Mexico  5 0 0 
Netherlands  16 0 7 

New Zealand  8 0 0 
Norway  23 3 3 

Peru     
Poland  4 1 0 

Portugal  19 1 0 
Russia  0   

Slovak Republic  1 0 0 
Slovenia  4 0 0 

South Africa  17 0 0 
Spain  3 2 0 

Sweden  5 6 0 

Switzerland 
 

"Large 
number" 3 4 
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Turkey  7 0 0 

United Kingdom 
 

Ambiguous 
(≥111) 14 17 

United States   
Ambiguous 

(≥150) 152 205 
Description: Table 20 provides three measures of parties’ enforcement of the Convention offense. These measures 

convey overall offense detection, the number of natural persons held liable for the offense, and the number of 
legal persons held liable for the offense.  

 
Notes about Above Table: 
1. In its totality, this table aims to provide the most comprehensive possible illustration of party’s relative foreign 

bribery detection and enforcement. As such, it combines information from several sources. The column, 
“Allegations/Investigations,” is based on information from parties’ Working Group Reports (depending on how 
a party provides data, this could be either from the most recent report or a cumulative aggregation of all 
reports). As Working Group monitoring occurs in different years for different countries, data is not from 
consistent timeframes. On the other hand, the “Sanctioned People” columns are based on information from the 
OECD’s 2017 Enforcement of the Anti-Bribery Convention Report. The data in this November 2018 report was 
from a consistent timeframe across all parties: the period of when they joined the Convention through 
December 31, 2017.  

2. The Sanctioned Persons list captures liability of persons without respect to system of liability. For example, the 
number of legal persons held liable is given regardless of whether this liability is criminal, civil or 
administrative. Further, it includes all types of disposition resolutions that resulted in a sanction, such as guilty 
verdicts, plea agreements, deferred prosecution agreements and non-prosecution agreements. 

3. The “Allegations/Investigations” column refers to allegations or investigations of case circumstances and 
therefore is not separated by type of person. For example, a single investigation may lead to sanctions or 
dispositions against multiple natural and legal persons. 

4. The “Allegations/Investigations” column is recorded in this way because parties do not use these terms 
consistently. Parties define when an “allegation” turns into an “investigation” differently. Further, certain 
parties only report “allegations,” some only report “investigations” and others report both. The value given 
reflects the information provided by each party (what one would assume paints them in the best possible light of 
Convention compliance). When parties reported both “allegations” and “investigations,” the greater value is 
reported. 

5. Data is not provided for Costa Rica and Peru as they have only recently joined the Convention and have not 
entered Phase 2 monitoring, which is the point at which enforcement data is requested. Russia provides updates 
on Convention enforcement in its Working Group Monitoring Report, but did not provide data for the overall 
Convention Enforcement Report. 

6. In its working group report, Switzerland stated that it has a “large number” of foreign bribery investigations. 
The total number was not provided as Switzerland does not have a national crime reporting system. This was 
criticized by the Working Group. 

7. The “œ” indicates that a significant percentage of detected allegations and investigations were brought to the 
party’s attention either by the Working Group or as a result of a request for mutual legal assistance rather than 
the Party’s own detection mechanisms. 

8. Though allegations/investigations are discussed in their Working Group Reports, the information provided by 
the United Kingdom and United States is ambiguous. As one example, the United Kingdom’s Working Group 
Reports discuss “ongoing” investigations though it is unclear if the same cases are being referenced across 
Phases. Thus, it is difficult calculate the number of unique allegations/investigations. With respect to the United 
States, they do not release clear information about the total number of allegations or investigations. Instead, 
information through press release is publicly disclosed at the point of indictment/prosecution or settlement. 
Further, they conduct parallel civil and criminal investigations (different government agencies handle each). For 
example, the figure of at least 150 investigations is from the Phase 3 Report, which states the United States had 
150 ongoing criminal investigations and 80 ongoing civil investigations in 2010; the number of unique 
investigations cannot be unknown. Still, the figure given illustrates the United States’ strong detection 
apparatuses because this minimum figure is significantly higher than other parties’ reported unambiguous 
figures. 
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Graphs: 
 

Graph 1: Theoretical Model of “Legal Learning” (through Multilateral Agreements) 

 
Description: Graph 1 visually presents this paper’s argument, specifically as applied to the OECD Convention. 

Phase 1 Documents demonstrate evidence of transmission through acculturation and persuasion, whereas 
Documents from subsequent evaluations demonstrate evidence of coercion. Decoupling between law on the 
books and law in action is greatest as coercion increases because coercive pressures are only applied to 
policymakers (which promote isomorphism in legal landscapes and structures) rather than legal practitioners 
(which alternatively would promote isomorphism in enforcement).  
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Description: Graph 2 is a visual illustration of the information in Table 1. It visualizes parties’ anti-bribery 

legislation prior to their joining the Convention. 
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Description: Graph 3 is a visual illustration of certain information from Table 7. It compares the number of 

countries that enacted new legislation to implement the Convention with those that felt their previously-
existing legislation was sufficient. 
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Appendix: 
 

Appendix Table 1: Parties’ Participation in International Trade 
Measures of International Trade Involvement  

(From the World Bank) 

  
Merchandise Imports   Imports of  

Goods and Services 
 Merchandise Exports   Exports of  

Goods and Services 

  
(Current US$)  

(in Billions)    (% of GDP)   (Current US$)  
(in Billions) 

 (% of GDP) 

Country   1999 2018   1999 2018   1999 2018   1999 2018 

                          

Argentina   25.508 65.443   11.556 16.42   23.333 61.62   9.827 14.281 

Australia   69.158 235.691   20.791 21.388   56.08 256.88   18.344 21.805 

Austria   71.321 193.323   38.903 52.034   66.061 184.722   39.357 55.756 

Belgium   164.81 450.116   60.607 82.739   179.152 466.724   64.563 82.576 

Brazil   51.767 188.718   11.417 14.277   48.013 239.681   9.565 14.805 

Bulgaria   5.478 37.901   47.659 64.311   3.979 33.151   43.051 66.94 

Canada   220.183 469   38.386 34.093   238.446 449.845   42.005 32.131 

Chile   15.987 74.189   26.581 28.719   17.162 75.482   28.766 28.812 

Colombia   10.659 51.233   17.803 20.825   11.575 41.831   18.347 15.926 

Costa Rica   6.355 16.159   45.168 33.242   6.662 11.201   42.735 33.748 

Czech Republic   28.463 183.797   43.341 72.003   26.556 202.197   42.92 78.386 

Denmark   45.753 102.211   33.349 49.595   50.296 108.972   39.348 55.642 

Estonia   4.275 21.741   74.184 70.744   3.017 17.006   69.804 74.257 

Finland   38.72 108.741   28.635 39.293   42.243 76.067   37.604 38.561 

France   353.524 891.893   23.684 32.111   325.526 581.816   26.077 31.337 

Germany   474.047 1286   26.407 41.255   543.539 1561   26.959 47.416 

Greece   40.085 79.343   28.122 36.39   11.07 39.474   19.256 36.129 
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Hungary   28.65 127.198   58.382 80.565   25.032 125.864   55.644 84.939 

Iceland   3.321 341.121   37.019 44.131   2.004 5.561   32.493 47.218 

Ireland   72.574 341.121   73.536 89.185   71.239 164.643   86.608 122.326 

Israel   41.206 107.539   35.185 29.019   25.794 57.393   32.642 29.446 

Italy   268.184 603.369   21.42 28.954   235.564 546.643   23.201 31.453 

Japan   383.087 904.426   8.397 18.193   417.61 738.403   9.952 18.448 

Korea   135.248 631.474   27.872 38.994   143.685 604.86   33.564 44.01 

Latvia   3.378 21.158   44.931 61.49   1.723 15.643   35.102 61.304 

Lithuania   4.652 39.366   42.398 73.679   3.004 33.407   32.414 75.621 

Luxembourg   24.101 124.435   108.387 175.544   8.203 16.208   130.83 211.559 

Mexico   155.972 502.428   25.985 41.159   136.391 450.572   24.633 39.289 

Netherlands   243.546 669.998   54.497 73.331   218.579 722.668   59.905 84.322 

New Zealand   17.894 57.941   30.451 28.274   12.474 39.713   30.951 28.126 

Norway   50.964 141.68   31.404 32.633   45.455 122.972   38.605 38.442 

Peru   8.938 52.263   17.809 23.537   6.088 48.942   15.397 25.377 

Poland   50.741 305.447   29.897 52.154   27.359 260.607   24.124 55.59 

Portugal   46.934 104.537   36.832 43.435   24.541 68.451   26.482 43.522 

Russia   51.275 344.263   26.173 20.769   75.551 444.008   43.22 30.741 

Slovak Republic   15.573 99.619   51.136 94.065   10.211 94.217   46.348 96.09 

Slovenia   11 41.639   48.436 77.098   8.56 44.21   44.106 85.379 

South Africa   30.287 108.878   22.167 29.563   26.707 93.982   25.005 29.907 

Spain   179.523 459.813   28.285 32.403   104.433 345.166   26.352 35.117 

Sweden   95.661 240.713   35.132 43.287   84.889 165.971   40.155 45.788 

Switzerland   123.685 380.095   42.663 53.903   80.3 310.809   47.412 66.129 

Turkey   48.167 236.244   18.824 30.627   26.587 167.967   18.578 29.53 

United Kingdom   425.844 907.118   25.312 31.77   272.167 485.711   23.924 30.007 
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United States   1249 3148   12.965 15.325   695.797 1664   10.309 12.219 

                          
OECD Members  
(Overall Total)   4468 12110  

      4241 11272       

OECD Average (Per Country)         21.726 28.946        21.625 29.317 

World Average (Per Country)         
22.855 29.338 

       
23.772 30.105 

(including non-OECD Countries)                
Description: Appendix Table 1 supplements Table 2 by providing several additional measures of Convention parties’ participation in international trade. 
 
Notes about Above Table: 
1. Data is from https://data.worldbank.org/indicator/. The most recent year for which data is available is 2018. 
2. “Merchandise imports” is the c.i.f. (cost, insurance, and freight) value of goods received from the rest of the world valued in current U.S. dollars. 

Merchandise trade data are from customs reports of goods moving into or out of an economy or from reports of financial transactions related to merchandise 
trade recorded in the balance of payments. Because of differences in timing and definitions, trade flow estimates from customs reports and balance of 
payments may differ. Several international agencies process trade data, each correcting unreported or misreported data, leading to other differences. The data 
on total imports of goods (merchandise) are from the World Trade Organization (WTO), which obtains data from national statistical offices and the IMF's 
International Financial Statistics, supplemented by the Comtrade database and publications or databases of regional organizations, specialized agencies, 
economic groups, and private sources (such as Eurostat, the Food and Agriculture Organization, and country reports of the Economist Intelligence Unit). 
Country websites and email contact have improved collection of up-to-date statistics, reducing the proportion of estimates. The WTO database now covers 
most major traders in Africa, Asia, and Latin America, which together with high-income countries account for nearly 95 percent of world trade. Reliability 
of data for countries in Europe and Central Asia has also improved. The source of the data is the World Trade Organization. 

3. “Imports of goods and services (% of GDP)” is the value of all goods and other market services received from the rest of the world. They include the value 
of merchandise, freight, insurance, transport, travel, royalties, license fees, and other services, such as communication, construction, financial, information, 
business, personal, and government services. They exclude compensation of employees and investment income (formerly called factor services) and transfer 
payments. The sources of data are the World Bank national accounts data and OECD National Accounts data files. 

4. “Merchandise exports” is the f.o.b. (free on board) value of goods provided to the rest of the world valued in current U.S. dollars. Merchandise trade data are 
from customs reports of goods moving into or out of an economy or from reports of financial transactions related to merchandise trade recorded in the 
balance of payments. Because of differences in timing and definitions, trade flow estimates from customs reports and balance of payments may differ. 
Several international agencies process trade data, each correcting unreported or misreported data, leading to other differences. The data on total exports of 
goods (merchandise) are from the World Trade Organization (WTO), which obtains data from national statistical offices and the IMF's International 
Financial Statistics, supplemented by the Comtrade database and publications or databases of regional organizations, specialized agencies, economic groups, 
and private sources (such as Eurostat, the Food and Agriculture Organization, and country reports of the Economist Intelligence Unit). Country websites and 
email contact have improved collection of up-to-date statistics, reducing the proportion of estimates. The WTO database now covers most major traders in 
Africa, Asia, and Latin America, which together with high-income countries account for nearly 95 percent of world trade. Reliability of data for countries in 
Europe and Central Asia has also improved. The source of the data is the World Trade Organization. 

5. “Exports of goods and services (% of GDP)” is the value of all goods and other market services provided to the rest of the world. They include the value of 
merchandise, freight, insurance, transport, travel, royalties, license fees, and other services, such as communication, construction, financial, information, 
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business, personal, and government services. They exclude compensation of employees and investment income (formerly called factor services) and transfer 
payments. The sources of data are the World Bank national accounts data and OECD National Accounts data files. 
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