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AMERICAN INDIAN CULTURE AND RESEARCH JOURNAL 32:4 (2008) 41-65

Understanding Contextual Differences in
American Indian Criminal Justice

LARRY LONG, RICH BRAUNSTEIN, BRENDA MANNING, AND
WILLIAM D. ANDERSON

INTRODUCTION

In 1999, the Bureau of Justice Statistics (B]S) released a benchmark study
about crime and victimization in the American Indian community.! The study
examined five years (1992-97) of American Indian criminal justice concerns,
with a particular focus on violent crime victimization and criminal activity.
Although it is widely read and cited, this research may not have captured the
full picture suggested by its name, “American Indians and Crime.”
According to the BJS report, approximately 150,000 American Indians are
victimized each year, amounting to 1.4 percent of violent victimizations per
year in the United States.? The 2000 census indicated that American Indians
constitute 0.9 percent of the population, amounting to a 50 percent over-
representation of crime victimization according to the BJS study. Further, the
BJS research maintains that American Indians have a higher per capita rate of
violent crime victimization than the other racial minorities studied. Although
the study did not attempt to explain these disparities, the overrepresentation
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and comparative per capita victimization rates give cause for further, more
comprehensive inquiry.

The BJS study found that 70 percent of all crimes against American
Indians had non-Indian assailants. Within this percentage, the BJS report
maintained that non-Indians committed 40 percent of homicides and 80
percent of sexual assaults in which the victims were Native Americans. A
follow-up study in 2004 largely corroborated these initial victimization find-
ings.> The 2004 study covered the ten-year period from 1992 to 2002 and
found that a member of another race had committed 66 percent of all crimes
against American Indian victims.

These findings, however, deviate from the experience and expectations of
South Dakota’s current attorney general who, in response to these BJS studies,
began an effort to identify potential explanations for the gap between the BJS
findings and his state-level observations as a county prosecutor and later as
top administrator for South Dakota’s law-enforcement agencies. The research
presented here is a continuation of that effort.

Our concern for the reliability of the BJS reports was rooted in the
experience of prosecutors in and around Indian country in South Dakota.*
Plainly stated, this experience from South Dakota was inconsistent with the
BJS findings. Additionally, the BJS reports deviate in important ways from
academic literature describing violent crime victimization within and outside
Indian country. Combined, these concerns created an overall sense among
the authors that something was amiss in the findings of the BJS studies that
necessitated further investigation. We suspected that, at best, the BJS studies
might be generally accurate at the national level but too broad to reflect the
reality of violent crime in the context of the Northern Plains in and around
reservation communities where many American Indians live and work. At
worst, we feared, the BJS studies are flawed and fuel misconceptions about
American Indians and violence nationwide.

To investigate further, we began a detailed study of the state of South
Dakota’s criminal justice system focused on intentional homicide and forcible
rape. These most violent crimes are well reported, investigated, and recorded,
offering us considerable insight into their nature and impact. Our intent was
to learn whether the BJS study could be generalized to fit the South Dakota
context. Through this effort, we expect to gain a clearer understanding
of the contributions of the BJS research to the area of American Indian
criminal justice.

RESEARCH FOUNDATIONS

Violent crimes can be either intraracial, that is, committed by a member of
one race against a member of the same race, or interracial, that is, committed
by a member of one race against a member of another race. A thorough
review of the criminal justice literature in this area demonstrates that violent
crimes are typically intraracial. The intraracial character of violent crime has
been found to be the case generally, as well as in the more specific context
of homicide cases.” This finding is at odds with the BJS observation that
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somewhere between 66 percent and 70 percent of violent crimes committed
against American Indians were perpetrated by non-Indians.5

The intraracial character of violent crime has been found to be the case
generally, as well as in the more specific context of homicide cases.” In the area
of American Indian research, one study of Arizona criminal justice observed
that American Indians received harsher sentences than whites for property-
related offenses because of the interracial character of these crimes, compared
with the distinctly intraracial character of violent crime.® The Arizona study
found more lenient sentences for American Indians than whites for violent
offenses because of their tendency to be intraracial. Here conflict theorists
suggest the more lenient treatment of minority group members convicted of
intraracial violent crimes exists because majorities sanction minorities more
severely in crimes where the majorities are the likely victims.® The perceived
logic behind this behavior is that majorities are less threatened by violent crimes
committed by minorities because of their intraracial character, and that they
are more threatened by property crimes committed by minorities because of
the interracial character of property crimes. This view is further supported by
observations that whites received harsher sentences than minorities in cases of
intraracial violent crime.!® Moreover, in the general population, violent crimes
most frequently occur between people who know each other. Victim-offender
research has shown that strangers commit less than one-half of all violent
crimes. In the case of homicide, 74 percent of all 2002 homicides in the general
population involved victims and offenders who knew each other.!!

These observations that violent crime tends to be intraracial and that the
victims of violent crimes often know their offender, compel a critical review
of the BJS findings on American Indian crime and, in particular, violent
crime victimization. Of particular concern is whether the BJS findings fit the
specific context of rural areas in and around Indian country throughout the
United States, where American Indian reservations and the largely mixed
Indian and non-Indian communities that border them exist. Researchers
in the American Indian criminal justice subfield have focused on this type
of contextual research for some time.'? Donald Green’s 1993 paper on the
contextual nature of American Indian justice concerns makes a compelling
argument against contemporary aggregate studies that ignore a range of
contexts unique to American Indian communities.’* Green’s focus on the
measurement error resulting from variations in American Indian identity
provides valuable insight into problems associated with studying basic trends
in national arrest data in this area. Green demonstrated that differences in
self-identification of American Indian defendants produce different accounts
of American Indian arrest trends. We suspect that this finding applies also
to victimization trends. Ignoring this factor, specific to the American Indian
context, harms the reliability of research findings in this area and, we suspect,
in other studies of American Indian justice concerns. Without understanding
context, Green and others believe, it is possible to mischaracterize important
trends in criminal behavior.

The accurate identification and treatment of contextual variables is
crucial to studies of crime and criminal justice systems’ treatment of American
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Indian defendants, which is necessary to combat the wrongly assumed
monism of American Indian culture and the failure to capture variations in
American Indian self-identification properly. For these reasons, and others,
Green suggests that states might be the most appropriate unit of analysis.!*
National aggregate studies similar to the BJS efforts have difficulty managing
these contextual factors, or less obvious factors generally, that need to be
included in research design efforts to enhance the reliability and validity
of studies. Our state-level experience strongly indicates that some of these
factors have been left out of the BJS efforts to describe American Indian
criminal justice in the two published reports that share the title “American
Indians and Crime.”

THE SOUTH DAKOTA EXPERIENCE

In examining the fit of the BJS studies in South Dakota, let us consider
Bennett County, South Dakota. Bennett County was formerly part of the
Pine Ridge Reservation but was removed from the reservation by Congress
in 1975.15 Nonetheless, a substantial amount of Indian country—about one-
third of the county—remains mostly in the form of allotted lands, and thus,
as “Indian country,” is subject to federal and tribal jurisdiction. Therefore, the
county is divided into a checkerboard jurisdictional arrangement in which
parcels of land that are subject to state jurisdiction (those areas that are not
considered to be Indian country as a matter of federal law) are intermixed
with parcels of land subject to federal and tribal jurisdiction (those that are
Indian country as a matter of federal law). Bennett County is sandwiched
between Shannon County and southern Jackson County, the heart of the Pine
Ridge Reservation, and Todd County, the heart of the Rosebud Reservation.

From 1973 to 1990, American Indians comprised approximately 35
percent of the Bennett County population. In this seventeen-year period,
seven murder cases occurred on lands subject to state jurisdiction, six of
which were solved. In each solved case the perpetrator was an American
Indian. In five of these six cases, the perpetrator was male. In four of the six
cases the victim was Indian, but in all cases, the victim was in a family relation-
ship with the perpetrator. The victims were two wives, a husband, an adoptive
father, a brother-in-law, and a mother’s boyfriend. The adoptive father and
the mother’s boyfriend were non-Indians.'® Most of these cases were intra-
racial, and in all cases the perpetrator and victim had some kind of prior
relationship. A similar trend is anticipated within reservation boundaries
under tribal/federal jurisdiction.

In short, the BJS findings are not in accordance with the experience from
Bennett County. Moreover, the academic literature does not concur with
the BJS findings, creating a prima facie case for further inquiry. A potential
explanation for the gap between the BJS findings and the experience in the
South Dakota case may be the difference between rural and urban victimiza-
tion rates and crime behavior in general. We expect that American Indians
who reside in and around Indian country live and socialize mainly with other
tribal members and have less contact with non-Indians than American Indians
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who live in urban areas. In contrast, American Indians in large urban areas
constitute a small minority of the communities they live in. Given their small
numbers in urban areas, American Indian interracial victimization rates tend
to be higher than those experienced in African American, Asian, or Latino
communities in such areas.!” These gaps, however, are not expected to exist
in rural settings. In the largely rural context of Indian country, American
Indian violent victimization rates are likely to be opposite of what is found in
urban settings. This is because American Indians constitute an overwhelming
minority in urban areas, while in rural areas in and around reservation
communities American Indians typically constitute a majority of all residents.
This suggests that substantial differences are likely to exist between rural and
urban victimization rates and also between the types of crime committed and
their impact on American Indian communities. Moreover, in the particular
context of the Northern Plains region, where economic development
enhancements have not been realized with the same frequency or magnitude
of some other American Indian communities throughout the country, the
American Indian community is even more discrete. Its tribal members are
culturally oriented toward the tribe and its own members, and, as such, we
expect far less interracial violent crime in and around rural Indian country
than was reported by the BJS research.

PROBLEMS WITH THE DATA

In furthering our understanding of the gaps between our expectations and
the BJS publications on American Indian crime, we contacted BJS to talk with
the authors of the 1999 and 2004 publications. Our main interest was to learn
more about the methodology they used and some of the challenges they faced
in their research. In these conversations we discovered that B]JS ignored federal
case data in the two reports on American Indian crime. Neither Steven Smith
(coauthor of the 1999 report) nor Steven Perry (author of the 2004 report)
could confirm the inclusion of any data from federal agencies responsible
for the investigation or prosecution of crime, in some or all of the seventeen
states where the federal government has jurisdiction over major crimes. Perry
apparently learned of the nature of the research’s methodological shortcom-
ings from our initial phone call in the fall of 2006.18

The absence of federal data in these studies of American Indian crime
seemed to us a serious error of omission.! It is not, however, the only design
flaw we discovered. Much of the BJS research in these two reports relied on
data from the National Crime Victimization Survey (NCVS) and not actual
crime data. This is not the case in the area of homicide victimization, where
the BJS research utilized Uniform Crime Reporting (UCR) data. However, the
heavy reliance on such survey data is another serious concern given what we
have learned from the many accounts in the criminology research suggesting
that actual crime demographics and data reported from victimization surveys
are not consistent.0 In general, problems with the utilization of survey data
to study crime trends include recall bias, under- and overreporting, and
sampling error. Specific problems to the NCVS include “overreporting due
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to victim’s misinterpretation of events, . . . underreporting due to the embar-
rassment of reporting crimes to interviewers, . . . inability to record personal
criminal activity of those interviewed, such as drug use or gambling, ...
sampling errors, which produce a group of respondents who do not repre-
sent the (population) as a whole, . .. [and] inadequate question format that
invalidates responses.”?!

We understand that case data is also subject to underreporting. The use of
case data does not, however, present many of the other problems raised by the
use of victimization surveys. Nonetheless, we do not imply that victimization
surveys lack any value in criminal justice research, and such a survey may be
useful in researching crime that is traditionally underreported. We do believe,
however, that a mixed method approach that takes into account a variety of
information types and sources is significantly more reliable than an approach
that relies exclusively on victimization surveys.

Finally, in our review of the BJS research, and shortly after acceptance
of this article for publication, we became aware of the extremely low
number of NCVS respondents who are American Indians living in Indian
country. In a conversation with Jeff Sedgwick, acting assistant attorney
general and director of BJS, it was determined that the NCVS data used by
BJS included 45,939 respondent households. According to Sedgwick, 109
of the NCVS households were located in Indian country, but only 36 of
these 109 households had at least one American Indian inhabitant. Thus,
the surveys on which the BJS reports were based included only statistically
insignificant data regarding American Indians in Indian country: less than
one-tenth of one percent of the households included in the NCVS surveys
were American Indian households in Indian country. It is clear from this fact
alone that the BJS research does not make Indian country criminal justice a
focus of its research, which is a point that must be understood by the many
advocates who cite the BJS research in support of policy change inside of
Indian country—and a point that invalidates the use of BJS research for
that purpose.

The combined effect of the absence of federal data and almost exclusive
reliance on victimization survey data compelled us to advance our own study
of this area. What once was a limited concern for the generalizability of BJS
findings in South Dakota Indian country developed into a much broader
concern for reliability of the two BJS publications at issue here.

THE CURRENT STUDY

In an effort to find just how far off BJS findings in the area of American
Indian criminal justice were from our own expectations and experiences, we
conducted a detailed single-state study from South Dakota. That research
focused on the data BJS had access to from UCR, as well as state and federal
data that BJS did not access in the publication of its 1999 and 2004 reports
on American Indians and crime. The current research studied two types of
violent crime, for which we were able to collect detailed state and federal case
data to compare with the BJS data published in the two reports on American
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Indian criminal justice. Intentional homicide data was collected for 1993
through 2002 and forcible rape data was collected for cases from 2000 to
2005. Our research was limited to these two crimes because they provided
some of the most comprehensive data on violent crime available.??

We also had the benefit of a second, preexisting, state-level data set to
test victimization trends.?® Explanatory models were developed due to the
data set’s wide array of cases, victim, and defendant-level data. These explana-
tory models help us to look deeper into the factors that contribute to the
differences in American Indian and white victimization trends in the state.
However, this additional victimization data set did not include federal case
data; therefore, analysis cannot be generalized to other areas of the state.

For our primary analysis, the focus on intentional homicide was under-
taken to insulate the research from some of the problems we fear are
associated with the BJS methodology. In particular, BJS research has relied,
in part, on data from NCVS. The NCVS goes beyond police reports; it studies
survey data from individuals who may or may not have reported crimes.
Although helpful at times, crime surveys are susceptible to false reporting
from respondents and generally do not produce reliable findings on victim-
ization rates or offender race.?® There were no concerns in overreporting
murder or manslaughter because it is simply not possible for an individual to
report falsely that they have been victims of these crimes. Further, homicide
cases provide the most comprehensive and accurate data while providing
a strong basis to compare trends observed in South Dakota against those
observed in the BJS research.®

The inclusion of forcible rape data was important to expand the research
beyond the single case of intentional homicide. Moreover, it allowed the
research to address an exceedingly difficult problem in and around Indian
country. Without regard to context, forcible rape is a violent crime. The
careful study of this crime supports the broader interest in looking closely at
all violent crimes. However, it has become increasingly obvious that jurisdic-
tional complexity exacerbates the many problems American Indian victims
of forcible rape experience in the pursuit of justice and healing. A recent
New York Times article reported increasing frustration amongst American
Indian women with the disproportionate victimization in crimes of sexual
assault and, in general, with the lack of sufficient jurisdictional authority and
commitment to prosecute these crimes—particularly when they occur within
Indian country at the hands of non-Indians. An Amnesty International USA
study of sexual violence against American Indian women in the United States
reported that jurisdictional complexity and chronic underfunding of law-
enforcement and Indian health services means justice is denied for American
Indian women.?8

Given these concerns, the current research seeks to add broader insight
at the state level into trends in American Indian crime and victimization.
Such insight is essential to the efforts in mitigating the destructive influence
of violent crimes on individuals and communities. State prosecutors and
policy makers must have access to complete statistics regarding crimes that
occur within their own geographic boundaries. Data on crimes committed
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in Indian country involving American Indian defendants and/or American
Indian victims are not routinely reported to the South Dakota attorney
general’s office (SDAG) because these crimes are prosecuted by the federal
government and not the state or tribal government.?” Consequently, a
comprehensive effort to collect accurate data on the full range of crimes that
occurred within South Dakota was needed.

SOUTH DAKOTA HOMICIDE STUDY

It is important to note that SDAG does not maintain data for crimes that
occurred within tribal-federal jurisdiction in the state. According to the 2000
census, more than forty-two thousand of the state’s self-identified sixty-two
thousand American Indians live on and off American Indian reservation trust
lands within the state’s geographic boundaries.?® It is unacceptable and inac-
curate to exclude these extensive areas from the analysis.

The lack of data for Indian country within South Dakota was remedied by
contacting the US attorney general’s office in South Dakota to acquire records
for those crimes prosecuted in Indian country. This allowed us to combine the
state and federal data to deliver an accurate sense of crime in the state. These
combined records were then compared with the BJS research to look more
closely at the question of whether the BJS research work can be generalized.

The BJS studies claimed that a non-Indian murdered 42 percent
of American Indian murder victims. According to the same BJS report,
nonwhites murdered white victims a little more than 14 percent of the time,
and nonblacks murdered black victims only 6 percent of the time.?? Our
research paints a different picture (see table 1). From the data maintained
by SDAG, we observed that American Indians killed nearly 73 percent of
American Indian victims of intentional homicide. From the federal data
collected from the US attorney general’s office, we observed that American
Indians killed 97 percent of American Indian victims of intentional homicide.
When we combined data sets, we found the intraracial homicide rate for
American Indian victims within South Dakota was 92 percent. Roughly the
same was found for white victims. Here the combined state and federal data
produced a figure of 82 percent intraracial homicide in the state. From our
analysis, we found that intentional homicide is predominantly intraracial in
South Dakota, contrary to the BJ]S findings.

The rate at which American Indians were murdered in proportion to the
size of their population is another area of strong distinction between the B]S
findings and the current research.’ The BJS studies reported that American
Indian victims constituted 0.7 percent of murder victims nationwide, which is
proportional to their population in the United States.?! Our research found
this number to be much higher. In the federal and state combined data set,
American Indians made up 64 percent of intentional homicide victims in
South Dakota, despite representing only 8.3 percent of the state’s population
(see table 2). This clearly demonstrates serious concerns for the state of South
Dakota. The percentage of American Indian intentional homicide victims is
particularly problematic on South Dakota reservations that had an intentional
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Table 1
Race of Offender in Murder Cases

Victim Race Area of Study Source Percent Interracial
Offender

American Indian | National BJS 2004 42%

White National BJS 2004 14%

American Indian | South Dakota state cases Current study 73%

American Indian | South Dakota federal cases Current study 97%

American Indian South Dakota combined state Current study 92%

and federal cases
. South Dakota combined state 0
White and federal cases Current study 82%
Table 2
Comparative Homicide Victimization Rates
Jurisdiction Population num_be_zr of Rate per 100,000
omicides

South Dakota Reservationsa 59,355 13 22.0

Chicago, IL 2,938,299 648 22.0

Los Angeles, CAa 3,830,561 654 171

New York, NYa 8,084,693 587 7.3

US American Indian Population® 2,475,956 (not reported) 3.6¢

4Source: US Department of Justice, Federal Bureau of Investigations, Crime in the United States 2002
(27 October 2003), 124, 132, 148 (Table 8: “Offenses Known to Law Enforcement by City 10,000
and over in Population”).

bSource: Bureau of Justice Statistics, A BJS Statistical Profile, 1992-2002: American Indians and Crime
(December 2004), NCJ 203097.

¢ This was the reported rate for 2001 only. According to the 2004 BJS report, the rate dropped
from 6.6 in 1995 to 3.6 in 2001.

homicide rate of 22 per 100,000 inhabitants, a rate that is comparable with
cities such as Chicago but higher than Los Angeles or New York City. This
rate is lower than the District of Columbia, which leads the nation with 46.2
intentional homicides per 100,000 inhabitants.

In addition to being disproportionately victimized by intentional homi-
cide, American Indians in South Dakota commit intentional homicide at a
level disproportionate to their population. The 2004 BJS study suggested that
American Indians committed about 1 percent of murders nationwide. This is
roughly equivalent to their national population presence.?? However, as we see
in table 3, the combined state and federal data sets show that American Indians
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Table 3
Combined State and Federal Homicide Crimes

Defendant Defendant | Number of bDefg:{(]i:g: Race Defendant | Race
Race Gender Defendants v Race Total | % Dist.
% Dist.
) . Male 114 49%
American Indian 144 62%
Female 30 13%
, Male 69 29%
White 82 35%
Female 13 6%
Male 5 2%
Black 6 3%
Female 1 0.4%
) Male 2 1%
Unavailable 2 1%
Female — —
TOTAL 234 100%' 234 100%'

I'The totals for columns 4 and 6 do not add up to 100%. This is a result of a rounding error. We
rounded to the nearest whole number, unless the value was below 1, in which case we presented
the decimal value.

committed about 62 percent of intentional homicides in South Dakota, which
is well above their 8.3 percent population percentage in the state.

We also examined defendants by race and gender. Males represented
about 77 percent of American Indian defendants in the federal data set,
nearly 88 percent of American Indian defendants in the state data set, and
just fewer than 80 percent of American Indian defendants in the combined
federal and state data sets. Females represented a little more than 23 percent
of American Indian defendants in the federal data set and roughly 12 percent
of American Indian defendants in the state data set. Females represented 21
percent of American Indian defendants in the combined state and federal
data sets. That compares with almost 84 percent of white male defendants and
almost 16 percent of white female defendants in the combined and state data
sets. American Indian women were more likely to commit intentional homi-
cide on a reservation than off. Comparison of these numbers with BJS findings
is impossible because the BJS studies did not examine murderers by gender.

There is some agreement between the BJS studies and our findings on
the relationship between defendants and victims for all race categories. The
BJS studies suggested that between 84 and 85 percent of murder victims had a
prior relationship.?* Our findings were that 85 percent of the murder victims
in the state data set had a prior relationship.?

SOUTH DAKOTA RAPE STUDY

The 1999 BJS study revealed that American Indian victims of rape or sexual
assault most often reported that the victimization involved an offender of a
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different race. About nine in ten American Indian victims of rape or sexual
assault were estimated to have had assailants who were white or black. The
1999 BJS study further breaks down the race of offenders and states that
American Indian victims were raped or sexually assaulted by whites 82 percent
of the time and by blacks 6 percent of the time. The remaining 12 percent
were classified as “other.”® The percentage of American Indians victimized
by interracial rape or sexual assault (as reported by BJS) was also remark-
ably high.? The 2004 BJS study claimed that nearly four in five (80 percent)
American Indian victims of rape or sexual assault described the offender as
white. The study further breaks down the race of offenders and shows that
American Indian victims were raped or sexually assaulted by whites 78 percent
of the time, by black offenders 8 percent of the time, with 14 percent catego-
rized as “other.”

The data developed by the SDAG states otherwise. The SDAG data
set suggests that among American Indian victims of rape, 69 percent were
victims of intraracial rape. In the federal data acquired for this research,
American Indian rape victims were victims of intraracial rape 99 percent
of the time. When we combine these two data sources, we found that 83
percent of American Indian rape cases were intraracial. A similar trend was
observed for whites. Combining the SDAG and federal data sets showed that
white rape victims were victims of intraracial rape in 85 percent of the cases.
Contrary to the BJS’s national findings, rape is predominantly intraracial in
South Dakota.

The rate at which American Indians are raped in proportion to their
population size is another area of concern. Here the BJS and SDAG find-
ings are roughly consistent. The BJS studies reported that American Indian
victims constituted 5 percent of rapes or sexual assaults nationwide, which is
five times their population percentage. The SDAG study found that American
Indians made up 37 percent of first- and second-degree rape victims in South
Dakota, despite only representing 8.3 percent of the state’s population (see
fig. 1).7 This rate is about 4.5 times that of their population percentage.
South Dakota reservations had a first-degree rape rate of 25.4 per 100,000

2% 0% 1%

M Indian

m White

m Black

M Asian

= Not Available

FIGURE 1. Victim Race—State and Federal Forcible Rapes Combined.



52 AMERICAN INDIAN CULTURE AND RESEARCH JOURNAL

inhabitants in 2004—a rate that was lower than Los Angeles but higher than
New York City.?8 It was far lower than the state of Alaska, the national leader
with 85.1 rapes per 100,000 inhabitants.

When state and federal data sets are combined, South Dakota American
Indians had a forcible rape rate of 42.3 per 100,000. That compares to 6.3
white victims per 100,000. On South Dakota reservations, American Indians
had a rate of 30 forcible rapes per 100,000. The rate was higher for American
Indians who do not live on reservations: 68 per 100,000.* These findings
suggest that sexual violence against American Indian women is a serious
problem in South Dakota. Clearly, more work is needed to define the problem
these communities face so that all interested parties can combine efforts to
reduce the incidence of this pernicious crime.

EXPLAINING TRENDS IN VICTIM’S RACE

Given the availability of additional data from a previous study of South Dakota
criminal justice, we were able to take a closer look at the potential causes of
victimization trends in the state.* The multivariate models in table 4 further
underscore the reliability concerns of the BJS reports by examining the
conditions under which American Indian and white victims are victimized by
the defendants in a series of criminal cases in South Dakota. We believe that
differences should exist across these models and that the BJS reports under-
estimated the intraracial character of crime in Indian country.

To test these hypotheses, we ran two sets of probability models. The first
model, noted in the left-most column of table 4, examines the conditions
under which American Indians are targeted as crime victims in South Dakota.
The dependent variable—an American Indian victim—is a measure indi-
cating whether the victim of reported crime in South Dakota was American
Indian (coded 1) or not (0). The second model includes as its dependent
variable a measure indicating whether the victim of the reported crime was
white (1) or not (0).

The covariates in these models include victim- and perpetrator-specific
measures. The first two measures, perpetrator race and relationship to victim,
are of most interest in this article because they specifically test whether

Table 4
Comparative Rape Victimization Rates
Jurisdiction Population Rapes Rate per 100,000
Los Angeles, CA 3,694,820 1,131 30.6
South Dakota Reservations 59,355 15 25.4
New York, NY 8,008,278 1,428 17.8
South Dakota 754,844 71 9.4

Source: US Department of Justice, Federal Bureau of Investigation, Crime in the United
States 2004 (17 October 2005), 94, 140, 166.
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Table 5
Crime Victims and Racial Differences

American Indian Victims White Victims

Coef.! S.E. Sig. Coef. SE | Sig.
Perp. Race 1.155 | 0.218 0.116 | 0.155
Relationship to Victim 0.994 0.216 b 0.585 0.151 b
Perp. Age at Arrest 0.002 0.012 -0.010 0.007
Perp. Education Level -0.109 0.057 b 0.022 0.037
Perp. Unemployment Dummy | -0.096 0.221 0.232 0.129 *
Perp. Gender -0.268 0.276 0.306 0.189 *
Constant -0.743 | 0.780 -0.927 | 0.495 *
-2 Log-Likelihood (x?) 66.714 x| 43.786
% Correctly Predicted 93.3 64.2
Observations 430 430
1 Probit coefficients reported ***n < 0.001 **p < 0.05 *n < 0.101

1'The significance levels reported here indicate the following: p < 0.10 indicates that
we can be 90% confident that the relationship we are observing is not occurring by
random chance; p < 0.05 similarly suggests that we can be 95% confident; and p < 0.01
indicates 99% confidence.

American Indian (and white) victims are more likely to be victimized by indi-
viduals of their own race. As table 5 demonstrates, American Indian victims
appear to be disproportionately targeted by perpetrators of the same race,
while white victims are not so targeted. This is demonstrated in table 5 by
the fact that coefficients associated with the “perpetrator race” variables are
positive and statistically significant in the American Indian victims’ equation
and are positive but not statistically significant in the white victims’ equation.

These findings suggest that white perpetrators are not specifically
targeting white victims, while American Indian victims—likely because of the
greater population homogeneity in Indian country—are more likely to be
targeted by other American Indians. The “relationship to victim” coefficients
suggest that, regardless of race, perpetrators are more likely to target indi-
viduals they know. We find the results striking because extant data that assess
American Indian criminal patterns fail to come to what our models suggest
should be an intuitive conclusion—that victims know the individuals who
commit crimes against them, and, moreover, that American Indian victims are
most likely to be subject to crime from Native defendants.

The remaining covariates in the probit models serve as perpetrator- and
victim-centered controls. Although the perpetrator’s age variable fails to reach
conventional levels of statistical significance in each model, the perpetrator’s
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education level is negative and significant in the American Indian victim model.
The latter finding suggests that perpetrators who target American Indian victims
have lower education levels than do perpetrators who target non—American
Indians. We also included measures representing whether the perpetrator was
employed at the time the crime was committed and the perpetrator’s gender.
The employment coefficient was positive and significant (p < 0.10) in the white
victim model, suggesting that those targeting white victims are more likely to
have steady jobs than are those targeting nonwhite victims. The gender variable
(1 = male; 0 = female) also was positive and significant (p < 0.10), suggesting
that men are more likely to target white victims than they are to target nonwhite
victims. The latter two findings, however, fail to reach conventional levels of
statistical significance (p < 0.05) and should be interpreted with caution.

Because probit coefficients offer no obvious interpretation based on their
substantive value, we used Long and Freese’s (2005) SPost estimation suite
for Stata to generate predicted probabilities and figures.*! The results (see
figures 2 through 5) underscore how American Indian and white defendants
are targeted differently. These figures also suggest that same-race crime is a
significant concern among the American Indian population, while perpe-
trator familiarity with the victim is significant regardless of race.

Figure 2 suggests that non—-American Indian victims are approximately
ten times more likely to be targeted by American Indian perpetrators than
by non-American Indian perpetrators. Although figure 2 indicates that the
probability of an American Indian victim being targeted is between 0.02
and 0.03 when the perpetrator is a non-American Indian, this probability
increases to just under 0.2 when the perpetrator is American Indian. As we
have previously noted, this finding is unsurprising except in the context of the
BJS data, which suggests exactly the contrary. In comparison, figure 4 suggests
that white perpetrators show no greater propensity—all else being equal—to
target white victims.

2

Probability
A

T N N T .
Non-American . ) . American Indian
American Indian vs. Non-American

FIGURE 2. Probability of Being an American Indian Crime Victim: American Indian vs.
Non—American Indian Perpetrators.
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FIGURE 3. Probability of Being an American Indian Crime Victim When Victim Knows the Per-
petrator.

Probability I
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White vs. Non-White

FIGURE 4. Probability of Being a White Crime Victim: White vs. Non-White Perpetrators.

Figures 3 and b5 lend credence to the idea that, regardless of the victim’s
race, victim is likely to be targeted by a perpetrator of the same race. Figure
3 suggests that the probability of an American Indian victim being targeted
by an unfamiliar perpetrator is between 0.02 and 0.03. The probability of an
American Indian victim being targeted by a familiar perpetrator is nearly ten
times higher and clearly nonlinear. Figure 5 displays a similar relationship
between victim-perpetrator familiarity and the probability of a white victim
being targeted. Specifically, the probability of white victims being targeted by
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FIGURE 5. Probability of Being a White Crime Victim When Victim Knows the Perpetrator.

persons they know is 1.5 times greater than the probability of a white victim
being targeted by a stranger.

Taken together, these results tell an uncomplicated story from South
Dakota: American Indian victims are more likely to be victimized by other
American Indians and individuals they know than by non-Indians or strangers.
We anticipate this observation is even stronger within reservation communi-
ties. We need to keep in mind that the data analyzed in this article do not
include federal data and so may not be indicative of what happens within
Indian country generally. Still, analysis of state-level data from South Dakota
produced clear distinctions between American Indian and non-American
Indian victimization trends, and, based on the analysis in the prior sections
of this article, there is good reason to expect that the distinctions would be
even stronger within reservation communities under federal jurisdiction.
Conversely, in more urban settings where American Indians constitute a
much smaller percentage of the area’s population, we would expect results
to be less inconsistent with the BJS findings. However, it is difficult to assert
this without taking a better account of all relevant data at issue in American
Indian criminal justice.

DISCUSSION

To understand the error of omission at issue in the BJS reports on American
Indian crime, itis necessary to consider more fully the relevance of federal case
data for studies of American Indian criminal justice. In addition to the typical
challenges of researching criminal justice, studying crime in and around
Indian country is particularly difficult because of the jurisdictional complexity
atissue in this area. On many reservations, treaties, statutes, executive orders,
and governmental programs have created federal jurisdiction over tribal
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lands, resources, and people. For example, the Indian Country Crimes Act,
the Assimilative Crimes Act, and the Major Crimes Act provide the federal
government with jurisdiction over crimes committed by and against American
Indians within Indian country, a term defined by federal law.#2

In general, tribes exercise concurrent jurisdiction over crimes committed
by American Indians in Indian country, so the two types of jurisdiction in
Indian country are best thought of as tribal-federal-federal and tribal-state-
state.* States retain jurisdiction over crimes committed by non-Indians
against non-Indians in Indian country and also retain jurisdiction over victim-
less crimes committed by non-Indians in Indian country. Unfortunately, gaps
in knowledge about this jurisdictional patchwork, and uncertainty as to how
it might apply in individual cases, can give rise to bias, hostility between stake-
holders, and disparate outcomes.

A number of reasons have been offered to justify, from a policy perspec-
tive, federal criminal jurisdiction in Indian country, ranging from a perceived
difficulty in obtaining juries capable of rendering a fair trial due to intensified
discrimination in border towns, to the perception that forcing tribes under
state criminal jurisdiction violates treaties and essentially eliminates tribes as
distinct political entities.** Nonetheless, a practical result of the state of the law
is misunderstanding about tribal and federal capacities to complement state
jurisdiction. For example, South Dakota has adopted a statutory framework
for extradition agreements between the state and the tribes, but only a single
tribe of nine in the state has entered into such an agreement.* Other tribes
do sometimes extradite tribal members to the state, but, except for the tribe
with which the formal agreement has been made, the state cannot rely on
a consistent tribal policy toward extradition. The absence of formal agree-
ments including extradition pacts between states and tribes can result in, at
least, arguably valid “flight risk” fears and, in the view of many commentators,
higher bail, fewer alternative sentences, and greater time served for American
Indians as compared to non-Indians convicted of similar crimes.*6

A major congressional response to the challenge was adopted by way of
Public Law (PL) 83-280, passed in 1953. PL 280, as it is popularly known,
established an alternative for some parts of Indian country. For specified
states—as well as several others that opted in—the law transferred criminal
and civil jurisdiction over Indian country from the federal government to
the states.#’ Six states were mandatory participants in the terms of the law
(California, Minnesota, Nebraska, Oregon, Wisconsin, and, later, Alaska),
and a number of others (Florida, Idaho, Montana, Nevada, Texas, Utah, and
Washington) opted to participate.* Presently, eleven states continue to assert
full or limited criminal jurisdiction in accordance with PL 280.4

A primary reason for enacting PL 280 was Congress’s perception of an
absence of law enforcement on certain Indian reservations. Despite this
public-spirited reasoning, few liked the law. Tribes resented having state
jurisdiction thrust on them, and states resented the responsibility to take
authority without federal financial help in doing so.?° Ironically, the law may
have worsened the situation with regard to law enforcement. Shortly after its
passage, the Bureau of Indian Affairs asserted that it was not responsible for



58 AMERICAN INDIAN CULTURE AND RESEARCH JOURNAL

providing any criminal justice funding to tribes subject to PL 280. Because
Congress could not legislate attitude, hostility between states and tribes served
to limit opportunities for resource sharing through cooperative agreements.
Thus in most cases, neither states nor tribes had the will or the resources to
provide justice services (for example, patrol, rapid response, prosecution, and
case disposition) on reservations governed by PL 280, which likely served to
increase lawlessness.’! Eventually Congress argued that PL 280 “resulted in a
breakdown in the administration of justice to such a degree that Indians are
being denied due process and equal protection of the law.”>?

Goldberg and Champagne likewise suggest that the transfer of federal
jurisdiction to some states through PL 280 may have a negative effect on
American Indian communities because of the lack of federal funds for state
law-enforcement services within Indian country and the lack of familiarity
that state criminal-justice administrators have with tribal communities. The
Goldberg and Champagne findings substantiate these concerns.”® Congress
has left the states, tribes, and the federal government with a challenging and
unique context, necessitating greater attention to the details when studying
American Indian criminal justice, not less attention as offered by the BJS
approach in the 2004 and 1999 studies.

The BJS is not, however, the only federal agency with a stake in this area to
ignore jurisdictional complexity as a relevant factor. An ad hoc advisory group
convened by the US Sentencing Commission in 2003 to examine dispari-
ties between federal and state outcomes for American Indian defendants
compared aggravated assault outcomes in South Dakota and New Mexico with
the federal system cases and found disparities between South Dakota and New
Mexico and the federal system. Unfortunately, the Sentencing Commission
chose to ignore jurisdictional variation in their research design, so it remains
unclear how much impact jurisdictional differences had on these outcomes.>
The same could be said for academic research that has, to date, not suffi-
ciently taken this question on.

The complexity of jurisdictional variation frustrates the study of American
Indian criminal justice, making it difficult to describe trends in crime and
victimization accurately. Moreover, researchers attempting to explain variation
in justice system outcomes have never adequately dealt with this complexity.>
The fact that B]S chose to ignore this complexity, relying mainly on the UCR
state-level data but not federal case data, is a prominent example of the chal-
lenges described above. BJS, the US Sentencing Commission, and, we suspect,
other agencies continue to struggle with and often ignore these complexities.
The cost is reduced validity of research findings—not to mention misdirected
public dialogue and reform efforts that follow in the wake of these efforts.

CONCLUSION

The BJS studies of 1999 and 2004 asserted that non-Indians committed violent
crimes against American Indians—including homicide and rape—predomi-
nantly. The current study demonstrates that in the specific context of South
Dakota criminal justice this assertion is wrong. In South Dakota, another
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American Indian commits most violent crimes against American Indians, just
as most violent crime committed by whites in South Dakota is committed by
another white. It is likely, in the view of the authors, that the BJS assertion is
also wrong with regard to other rural contexts throughout Indian country.
The authors submit that BJS went wrong, primarily, by omitting from its study
any analysis of case data from federal agencies responsible for investigation
and prosecution of American Indian crime in non-PL 280 contexts and,
further, by not including a representative sample of Native respondents in
their NCVS sample design. The authors further suggest that dissemination of
the erroneous BJS findings may result in serious policy error, insofar as much
of the discussion of policy alternatives and the need for policy reform in this
area has relied to some degree on these widely cited research projects.

Consider the following example: In a recent statement to the US Senate
Committee on Indian Affairs, Riyaz Kanji presented statistics from the 2004
BJS report on American Indian crime to compel committee members to
revise existing jurisdictional structures to improve the administration of
criminal justice in Indian country.’® Specifically, Kanji advocated what he
characterized as a return of tribal criminal jurisdiction over non-Indians,
which he believes is necessary to remedy deficits in both enforcement and
prosecution in a variety of crimes committed in Indian country. Most notably,
Kanji focused on sex crimes against women, for which he cited the BJS find-
ings and the findings of the Amnesty International USA report that also relied
on the BJS findings. The fact that both Kanji, a well-respected and well-trained
Indian law practitioner, and Amnesty International, with its years of noted
advocacy in a wide variety of justice areas, relied on badly flawed BJS findings
to justify recommendations for reform is illustrative of the larger problems
the authors of this article are concerned about. In short, we feel it is essential
that policy-making institutions, stakeholders, and crime victims and their
families possess accurate information regarding aggregate behavior patterns
and consequences.

We do not feel that the BJS methodology serves this goal. We are begin-
ning to understand more fully the difficulty of studying the output of the
jurisdictional maze that Kanji and others have criticized and, further, believe
jurisdictional variation has a direct effect on criminal justice system outcomes.
The current study is meant, in part, to highlight the lack of both reliability
and validity of the BJS observations, when applied in contexts outside the
most general national population sample. We suggest further that the unique
character of American Indian criminal justice demands greater attention
to the details that specific contexts present. Contemporary researchers and
public agencies attempting to track American Indian crime demographics
and their implications need to pay close attention to these concerns when
developing research designs examining trends in this area of research.

Our findings in the areas of intentional homicide and forcible rape are
clear instances of what we expect to be a much larger gap in our collective
understandings of this important area of study. We know that in the specific
context of South Dakota, intentional homicides and forcible rape are primarily
intraracial and among people who are, at least, acquaintances, though BJS
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reports largely the opposite. The hope is that greater accuracy in this area of
research will help facilitate discussions centered on lessening and preventing
violence in South Dakota and, by association, in and around Indian country
throughout the United States. We hope the research will demonstrate the
need to understand and account more carefully for jurisdictional variation
to all engaged in the study and administration of American Indian criminal
justice. To the extent that multiple jurisdictions are at issue in American
Indian justice, agencies and advocates alike ought to be careful to take into
account all relevant data when advancing conclusions and administrative or
policy reforms.
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