UCLA

UCLA Journal of Environmental Law and Policy

Title

REDD+ and the Promotion of the Human Rights of Indigenous Peoples:
the Case of Chile

Permalink
https://escholarship.org/uc/item/16v9m5pg
Journal

UCLA Journal of Environmental Law and Policy, 41(2)

Author
Diaz Chacén, Federico

Publication Date
2023

DOI
10.5070/L541262534

Copyright Information

Copyright 2023 by the author(s). All rights reserved unless otherwise
indicated. Contact the author(s) for any necessary permissions. Learn

more at https://escholarship.org/termg

eScholarship.org Powered by the California Diqgital Library

University of California


https://escholarship.org/uc/item/16v9m5ps
https://escholarship.org/terms
https://escholarship.org
http://www.cdlib.org/

REDD+ and the Promotion of the Human Rights
of Indigenous Peoples: the Case of Chile
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ABSTRACT

Indigenous peoples are particularly vulnerable to the negative effects of
climate change, as their livelihoods and ways of life depend heavily on natu-
ral resources impacted by climate variability and extremes. In addition, global
climate governance and the implementation of climate projects often have
damaging consequences on Indigenous peoples, including restricting their
access to lands and resources. In this context, REDD+ as an international
mechanism under the UNFCCC aimed at mitigating climate change through
forest management, has raised concerns about its impact on the human rights
of Indigenous peoples. To date, studies have shown that the implementation
of REDD+ on a domestic level has had both negative and positive impacts in
Indigenous peoples’ rights. Drawn from this tension, this article examines the
relationship between the REDD+ mechanism and the rights of Indigenous
peoples, focusing on its domestic operationalization in Chile.
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Chile, with a vast forest network in indigenous territories, offers valuable
insights. The article highlights that REDD+ in Chile has allowed Indigenous
peoples to incorporate their concerns into national forest governance and has
facilitated project development in collaboration with Indigenous communi-
ties. These efforts have resulted in both financial and non-financial benefits for
these communities. However, the analysis reveals that progress in promoting
Indigenous peoples’ rights has been primarily in individual rights rather than
their collective rights as peoples. While REDD+ in Chile has shown poten-
tial in promoting social and economic rights of Indigenous peoples, further
attention is needed to address collective rights such as self-determination, land
rights, and Free, Prior and Informed Consent (FPIC).

ABOUT THE AUTHOR

Federico Diaz Chacon is a lawyer, Licentiate in Philosophy and Diploma
in Environment and Sustainable Development, Pontificia Universidad Catdlica
de Chile; and LL.M., McGill University. The author thanks the UCLA Journal
of Environmental Law and Policy’s editorial team for their insightful and con-
structive comments throughout the publication process.

1. INTRODUCTION

Indigenous peoples are especially vulnerable to the negative effects of
climate change.! This is in part because Indigenous peoples’ economic, social,
and cultural activities depend heavily on natural resources that are severely
impacted by climate variability and extremes.? In addition, global climate
governance, and its domestic implementation, can have negative impacts on
Indigenous peoples.’ Indeed, climate projects often have damaging effects
for Indigenous peoples, such as restricting their access to the lands, food, and
resources on which their livelihoods and ways of life depend.*

REDD-+, which stands for “Reducing Emissions from Deforestation and
Forest Degradation in Developing Countries and the Conservation, Sustainable
Management of Forests and Enhancement of Forest Carbon Stock’ is a mecha-
nism for mitigating and adapting to climate change through forest management.’

1. See Ben Powless, The Indigenous Rights Framework and Climate Change, in
RouTLEDGE HANDBOOK OF HUMAN RIGHTS AND CLIMATE GOVERNANCE 213 (Routledge 2018).
2. SeeSébastien Duyck et al., Integrating Human Rights in Global Climate Governance,
in RoUTLEDGE HANDBOOK OF HUMAN RIGHTS AND CLIMATE GOVERNANCE 3 (Routledge 2018).

3. See ApDEMOLA OLUBORODE JEGEDE, THE CLIMATE CHANGE REGULATORY FRAMEWORK
AND INDIGENOUS PrOPLES’ LANDs IN AFrRicA: HumaN RiGHTs ImpLicaTIONS (Pretoria
University Law Press 2016).

4. See Report of the Special Rapporteur of the Human Rights Council on the Rights of
Indigenous Peoples; Annalisa Savaresi, Climate Change and Human Rights: Fragmentation,
Interplay, and Institutional Linkages, in ROUTLEDGE HANDBOOK OF HUMAN RIGHTS AND
CLIMATE GOVERNANCE 31 (Routledge 2018).

5. See UN.Framework Convention on Climate Change, Report of the Conference of the
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Since its inception by participants in the U.N. Framework Convention on Cli-
mate Change (UNFCCC), REDD+ has been a concern for Indigenous peoples.®
Forests cover approximately twenty-six percent of the earth’s surface (forty-five
percent in Latin America and the Caribbean’) and are home to more than sixty
million Indigenous people worldwide.® Consequently, there are concerns that the
protection of forests combined with the marginalization of Indigenous peoples
allows governments, companies, and even conservation organizations to nega-
tively affect Indigenous peoples’ livelihoods and cultural subsistence through
forest access restrictions and reversals of tenure reforms’ that end up expelling
Indigenous peoples from their traditional lands.!

To date, some cases have been identified in which the implementation of
REDD-+ on a domestic level has negatively affected the human rights of Indige-
nous peoples, mainly in those countries where this mechanism was implemented
more rapidly."! For example, in Tanzania, the national REDD+ strategy did not
recognize the existence of Indigenous peoples, was developed without their par-
ticipation, and excluded Indigenous peoples from the selection of local projects.'
A similar exclusion occurred in Panama, where Indigenous peoples expressed
their total opposition to the implementation of REDD+ projects in their

Parties: Decision 1/CP.13 “Bali Action Plan” q 1.b.iii., FCCC/CP/2007/6/Add.1 (Mar. 14,2008).

6. See Sébastien Jodoin, The Human Rights of Indigenous Peoples and Forest-
Dependent Communities in the Complex Legal Framework for REDD+, in RESEARCH
HanpBoOK ON REDD-PLUs AND INTERNATIONAL Law 157 (Christina Voigt. ed., Edward
Elgar Publishing 2016).

7. Devendra M. Amatya et al., Forests, Land Use Change, and Water, in IMPACT OF
CLIMATE CHANGE ON WATER RESOURCES IN AGRICULTURE 116 (CRC Press 2015).

8. Lisa Ringhofer et al., Climate Change Mitigation in Latin America: A Mapping of
Current Policies, Plans and Programs, 143 SociaL EcoLoGY WORKING PaPER 1 (2013).

9. SeeJacob Phelps et al., Does RED D+ Threaten to Recentralize Forest Governance?,
328 ScieNnck 312 (2010).

10. See MARIANO CoLINI CENAMO ET AL., CASEBOOK OF REDD ProJecTts IN LATIN
AMERICA 9, 17 (The Nature Conservancy 1% Edition ed. Dec. 2009).

11. See Stephanie Baez, The Right REDD Framework: National Laws That Best
Protect Indigenous Rights in a Global REDD Regime, 80 Forpuam L Rev 821, 824 (2011).

12.  See Sébastien Jodoin, Transnational Legal Process and Discourse in Environmental
Governance: The Case of REDD+ in Tanzania, 44 Law & SociaL INQuiry 1019, 1042 (2019).
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territories.”® Negative impacts of domestic REDD+ implementation have also
been identified in Colombia,"* Guyana,” and Papua New Guinea.'®

Despite these concerns and difficulties in initial implementation, schol-
ars and researchers have also recognized that REDD+ has the potential to
promote the rights of Indigenous peoples.” Indeed, some experts have argued
that the structure of REDD+ creates an opportunity for greater environmental,
socio-cultural, and economic benefits for Indigenous peoples and local commu-
nities than other forest conservation and climate change initiatives.”* Cases have
also been identified in Indonesia" and the Philippines® where REDD+ has had
positive impacts on Indigenous peoples. Thus, there is an ongoing debate as to
whether REDD+ constitutes a risk or an opportunity for Indigenous peoples.”!

This Article seeks to contribute to this debate through an analysis of the
REDD+ regime and its domestic operationalization in Chile. Chile is a useful
case study because it has a vast network of forests, which represent twenty-four
percent of the national territory.?? Likewise, there are ten Indigenous peoples

13. See Deborah Delgado Pugley, Rights, Justice, and REDD+: Lessons from Climate
Advocacy and Early Implementation in the Amazon Basin, in ROUTLEDGE HANDBOOK OF
HumaN RiGHTS AND CLIMATE GOVERNANCE 183, 193 (Routledge 2018); Catherine Potvin &
Javier Mateo-Vega, Curb Indigenous Fears of RED D+, 500 NATURE 400 (2013).

14. Mariel Aguilar-Stgen, Better Safe Than Sorry? Indigenous Peoples, Carbon
Cowboys and the Governance of REDD in the Amazon,44 FORUM FOR DEVELOPMENT STUDIES
91 (2017).

15.  See Sophie Lemaitre, Indigenous Peoples’ Land Rights and REDD: A Case Study,
20 REVIEW oF EUROPEAN COMMUNITY & INTERNATIONAL ENVIRONMENTAL Law 150. 156-60
(2011).

16. See Stephanie Venuti, REDD+ in Papua New Guinea and the Protection of the
REDD+ Safeguard to Ensure the Full and Effective Participation of Indigenous Peoples and
Local Communities, 17 Asia Pac J EnvrL L 131 (2014).

17 See SEBASTIEN JODOIN, FOREST PRESERVATION IN A CHANGING CLIMATE: REDD+
AND INDIGENOUS AND COMMUNITY RIGHTS IN INDONESIA AND Tanzania 177 (Cambridge
University Press 2017).

18.  See Neil M. Dawson et al., The Role of Indigenous Peoples and Local Communities
in Effective and Equitable Conservation,26 EcoLOGY & SocIeTy 1 (2021).

19. See JopoIN, supra note 17, at 184.

20. See Rodel D. Lasco et al., Lessons From Early REDD+ Experiences in the
Philippines, 2013 INTERNATIONAL JOURNAL OF FORESTRY RESEARCH 1 (2013).

21. See Chris Van Dam, Indigenous Territories and REDD in Latin America:
Opportunity or Threat? 2 Forests 394 (2011);Kathleen Lawlor et al., Community Participation
and Benefits in REDD+: A Review of Initial Outcomes and Lessons, 4 FOResTs 296 (2013);
Mucahid Mustafa Bayrak & Lawal Mohammed Marafa, Ten Years of REDD+: A Critical
Review of the Impact of REDD+ on Forest-Dependent Communities, 8 SUSTAINABILITY 1
(2016); Claudio de Sassi et al., RED D+ On the Ground: Global Insights From Local Contexts,
in REDD+ oN THE GROUND: A CASE BOOK OF SUBNATIONAL INITIATIVES ACROSS THE GLOBE
420 (Erin O Sills et al. eds., CIFOR 2014).

22. Chilean Nat’l Forestry Corp., Catastro Vegetacional [Vegetation Cadastre], https://
www.conaf.cl/nuestros-bosques/bosques-en-chile/catastro-vegetacional  [https://perma.cc/
G4EG-N8B(] (last visited Nov. 1,2022).
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in Chile recognized by State law,” who all live in the forest or whose economic,
social, and cultural life depends on them.** In addition, although Chile began
its REDD+ domestic implementation at a slower rate than other developing
countries,” it is currently moving from the implementation phase to the final
stage of compliance.” This means that Chile has already developed domestic
instruments at the national level and implemented several REDD+ projects.?”’

Through the analysis of the case of Chile, this Article argues that the
REDD+ mechanism, despite initial fears and implementation problems in
some countries, can in fact operate as an important avenue for the promo-
tion of the human rights of Indigenous peoples. In particular, the operation of
REDD+ in Chile has allowed Indigenous peoples to incorporate their concerns
and priorities into national forest governance. REDD+ has also facilitated the
development of projects in conversation with Indigenous peoples. This, in turn,
has generated financial and non-financial benefits for Indigenous communities.
However, the analysis shows that progress for the human rights of Indigenous
peoples has been mainly in individual rights (e.g. social and economic), rather
than their rights as peoples (e.g. self-determination, land rights, and collective
right to Free, Prior and Informed Consent (FPIC)).

This Article is structured as follows. In Part I1, I briefly address the human
rights of Indigenous peoples, mainly the distinction between their individual
human rights and their collective rights as peoples. Next, in Part 111, I describe
how Indigenous peoples are being impacted by climate change events and poli-
cies. In Part IV, I review the REDD+ international regime, and how its structure
incorporates various tools aimed at the respect for the human rights of Indig-
enous peoples. Specifically, I examine UNFCCC decisions on this matter, as
well as multilateral programs such as the World Bank-FCPF, the UN-REDD
program, and the Global Environment Facility (GEF). In Part V, I analyze the
domestic operation of this regime in Chile in two dimensions: “Jurisdictional
REDD+,” which refers to national instruments that implement the mechanism
domestically, and “Project-based REDD+,” consisting of on-the-ground proj-
ects that reduce greenhouse gas emissions through forest management. Part V
examines the impacts that both dimensions have had on the human rights of
Indigenous peoples. Finally, in Part VI, I offer some concluding thoughts.

23. Law No. 19253 Septiembre, 28, 1993, Diario Oficial [D.O.] (Chile).

24. See Cecilia Smith R., El Uso del Bosque Nativo por Comunidades Indigenas:
Beneficios de Reservas Extractivas Abiertas al Turismo [Native Forest Use by Indigenous
Communities: Benefits of Extractive Reserves Open to Tourism], Tomo II Actas peL III
CoNGRESO CHILENO DE ANTROPOLOGTA 1005 (1998).

25. Ringhofer et al., supra note 8, at 13.

26. See Chilean Nat’l Forestry Corp., Estructura y Metas [Structure and Goals], https://
www.enccrv.cl/estructura-y-metas [https://perma.cc/3CDR-SNQW] (last visited Nov. 1,
2022).

27 See Chilean Nat’l Forestry Corp., Fase de Implementacion [Implementation Phase],
https://www.enccrv.cl/fase-de-implementacion [https://perma.cc/PHIQ-YT69 | (last visited
Nov. 1,2022).
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II. Tue HumAN RIGHTS OF INDIGENOUS PEOPLES

Through the recognition that Indigenous peoples® are among the most
vulnerable groups in the world, the human rights of Indigenous peoples have
gained greater public attention in recent decades, especially within the United
Nations.”? Among the achievements that stand out the most are ILO Con-
vention No. 169,% ratified only by a few countries, such as Chile,*! and, more
recently, the United Nations Declaration on the Rights of Indigenous Peo-
ples (UNDRIP),*” adopted in 2007 by the United Nations General Assembly.*
These instruments directly address the specific circumstances of Indigenous
peoples, with the aim of affirming their identities and priorities.*

One of the most important features of ILO Convention No. 169 and
UNDRIP is the enshrinement of the collective rights of Indigenous peoples.®
Indeed, prior to these instruments “the international human rights system
had been slow to endorse the concept of rights vested in groups.”*® This was

28. There is no single definition of the term “Indigenous peoples.” This term includes
thousands of cultures and worldviews that are unique. But the concept refers to a historically
excluded group that has distinctive common elements, including a special connection to the
land, a history of colonization and oppression, and the recognition of specific rights under
public international law. On the term “Indigenous peoples” and the common characteristics
see Randall S. Abate & Elizabeth Ann Kronk, Commonality Among Unique Indigenous
Communities: An Introduction to Climate Change and Its Impacts on Indigenous Peoples, in
CLIMATE CHANGE AND INDIGENOUS ProPLEs (Randall S. Abate & Elizabeth Ann Kronk eds.,
Edward Elgar 2013); Robert K. Hitchcock, International Human Rights, the Environment,
and Indigenous Peoples,5 CoLo J INT'L ENvIL L & Por’y 1 (1994).

29. See Jérémie Gilbert, Indigenous Rights in the Making: The United Nations
Declaration on the Rights of Indigenous Peoples, 14 INT’L J oN MINORITY & GRP. RTs. 207
(2007).

30. Indigenous and Tribal Peoples Convention No. 169 art 2, adoption June 27, 1989,
1650 UN.T.S 383 [hereinafter, ILO Convention 169].

31. Decree 236, Promulgating Convention No. 169 on Indigenous and Tribal Peoples
in Independent Countries of the International Labor Organization, Octubre 2, 2008, Diar1o
oriciAL [D.O.] (Chile).

32. G.A.Res.61/295, United Nations Declaration on the Rights of Indigenous Peoples
(Sept. 13,2007) [hereinafter UNDRIP].

33. With the favorable vote of Chile. Consequently, the Chilean Supreme Court has
considered UNDRIP as a source of law to resolve cases involving Indigenous peoples. See
Press Release, UN. General Assembly, General Assembly Adopts Declaration on Rights
of Indigenous Peoples, UN. Press Release GA/10612 (Sept. 13, 2007); Corte Suprema de
Justicia [C.S.J.] [Supreme Court], 18 Diciembre 2018, “Comunidad Indigena Colla Pai-Ote v
Icil-Icafal S.A.,” Rol de la causa: 19058-2018, Sistema de Evaluacion de impacto ambiental
(SEIA), Sup. Ct. Database, https:/juris.pjud.cl/busqueda/u?ej2h [https://perma.cc/SDXX-
692M] (Chile).

34. See UN. Off. of the High Comm’r for Hum. Rts. (OHCHR), Indigenous Peoples
and the United Nations Human Rights System 4 (Aug. 2013).

35. See generally ALEXANDRA XANTHAKI, INDIGENOUS RIGHTS AND UNITED NATIONS
STANDARDS: SELF-DETERMINATION, CULTURE AND LAND 67-91;102-21 (Cambridge University
Press 2010) (summarizing the formation and content of both documents).

36. See UN. OHCHR, supra note 34, at 7.
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especially problematic, as it was widely recognized by Indigenous Peoples
Organizations (IPOs), Non-Governmental Organizations (NGOs), and schol-
ars that individual rights were not sufficient to ensure adequate protection and
promotion of rights with a collective dimension.”’ Thus, the establishment of
the collective rights of Indigenous peoples in ILO Convention No. 169 and
UNDRIP represented an important transformation of the nature of human
rights, overcoming the Western traditional conception based on individualism,
for “collective claims of historically grounded human associations.”*

Consequently, these instruments establish a distinctive set of rights for
Indigenous peoples, different from individual human rights and other human
rights categories. They are usually defined as a sui generis category of rights—
arising from the historical condition of Indigenous peoples as distinctive
societies with the aspiration to survive as such, free from forced assimilation.*
This distinction is relevant, because although Indigenous peoples hold indi-
vidual human rights, they alone do not have the capacity to respond to the
specific needs of Indigenous peoples.”’ Thus, collective rights of Indigenous
peoples are fundamental to their existence, well-being, and cultural identity
as peoples.*!

In other words, Indigenous peoples hold general individual civil and
political rights, including the right to security of person, freedom of movement,
freedom of expression, and freedom of religion.* Individuals also hold con-
ventional economic, social, and cultural rights, such as the right to health, food,
and an adequate standard of living.* In attention to the fact that such indi-
vidual rights do not provide an appropriate response to the unique situation
of Indigenous peoples, ILO Convention No. 169 and UNDRIP have estab-
lished a set of distinctive rights due to their status as peoples, comprehensively
addressing their unique nature as collectivities and, even more, as societies.*
It is important, therefore, to develop at least briefly some of these distinctive
rights of indigenous peoples, both procedural and substantive.

37 See XANTHAKIL, supra note 35, at 13-15.

38. See RHIANNON MORGAN, TRANSFORMING LAW AND INSTITUTION: INDIGENOUS
PeopLES, THE UNITED NaTIONS AND HUMAN RiGHTS 2 (2011).

39. See Howard Berman, Are Indigenous Populations Entitled to International Juridical
Personality?,79 Am. Soc’y INT’L L. Proc. 189, 192-93 (1985).

40. UN. Sub-Commission on Prevention of Discrimination and Protection of
Minorities, Discrimination Against Indigenous Peoples: Analytical Compilation of
Observations and Comments Received Pursuant to Sub-Commission Resolution 1988/18,
12, UN. Doc. E/CN.4/Sub.2/1989/33/Add.1 (June 20, 1989).

41. See UNDRIP, supra note 32, pmbl.

42. See International Covenant on Civil and Political Rights, art. 9, 12, 18,19, Dec. 19,
1966, 999 U.N.T.S. 171.

43. See International Covenant on Economic, Social and Cultural Rights, art. 11, 12,
Dec. 16,1966, 993 U.N.T.S. 3 [hereinafter, UN. ICESCR].

44. See Siegfried Wiessner, The Cultural Rights of Indigenous Peoples: Achievements
and Continuing Challenges,22 Eur. J. INT’L L. 121,121,129 (2011).
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Undoubtedly, one of the most essential collective rights of Indigenous peo-
ples is self-determination. The definition, scope, and modalities of the right to
self-determination have posed serious challenges to interpretation since the right
was first recognized in the UN Charter.” Nevertheless, it should be noted that,
according to UNDRIP, by virtue of self-determination, Indigenous peoples have
the right to: (i) freely determine their political status and freely pursue their eco-
nomic, social, and cultural development;* and (ii) autonomy or self-government
in matters relating to their internal and local affairs.”’ In this context, self-deter-
mination has usually been understood not strictly as secession, but more broadly
as free control, choice, and way of life.* Therefore, this right implies the recogni-
tion of the legal capacity of Indigenous peoples to determine their own political
and cultural destiny, even within the unity of the State.*

Indigenous peoples also hold a sui generis right to land, including their
territories and natural resources (which this Article will refer to as “territo-
rial rights”). ILO Convention No. 169 and UNDRIP establish that Indigenous
peoples have the right to the lands, territories, and resources that they have tra-
ditionally owned, occupied, or used.”® In addition, these instruments establish
Indigenous peoples’ right to own, use, develop, and control the lands, territo-
ries, and resources they possess by reason of traditional ownership or other
traditional occupation or use.! These uses include the realization of tradi-
tional practices and activities on which their cultural subsistence depends.*
Thus, in accordance with these provisions, Indigenous peoples have the right to
“govern, access, and benefit from their traditional lands and resources.”>

The basis of these territorial rights is the special relationship of Indige-
nous peoples with their lands, which are fundamental to their cultures, spiritual
life, and their identity as peoples.® Indeed, as the Inter-American Court of
Human Rights has pointed out, “for [I[|ndigenous communities, relations to
the land are not merely a matter of possession and production but a material
and spiritual element, which they must fully enjoy, even to preserve their cul-
tural legacy and transmit it to future generations.”” Additionally, these rights

45. See XANTHAKI, supra note 35, at 131-76.

46. UNDRIP, supra note 32, art. 3.

47 Id. art. 4.

48. See Gilbert, supra note 29, at 220.

49. See XANTHAKI, supra note 35, at 132.

50. See UNDRIP, supra note 32, arts. 25-27.

51 Id

52. For more details on nature and scope of this right see Saramaka People v. Suriname,
Indigenous Peoples’ Rights, Land, and Access to Legal Procedures, Inter-Am. Ct. H.R. (ser.
C) No. 172 (Nov. 28,2007).

53. See Jodoin, supra note 6, at 162.

54. See UN. Human Rights Committee (HRC), CCPR General Comment No. 23:
Article 27 (Rights of Minorities), para. 7, CCPR/C/21/Rev.1/Add.5 (Apr. 8 1994).

55. Mayagna (Sumo) Awas Tingni Cmty. v. Nicaragua, Merits, Reparations, and Costs,
Judgment, Inter-Am. Ct. H.R. (ser. C) No. 79, para. 149 (Aug. 31,2001).
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are grounded in the existence of Indigenous people on that land prior to the
arrival of the European colonies and the formation of the States. Consequently,
territorial rights are both the collective ownership of land and the exercise of
sovereignty.® In other words, territorial rights are not related to Western indi-
vidual possession and property rights, but to a communal right to facilitate
their self-determination as peoples.”’

The right to participation, in the context of environmental governance, is
recognized broadly in Principle 10 of the Rio Declaration® and, specifically for
Indigenous peoples, in Principle 22. The latter Principle recognizes the vital
role of Indigenous peoples in environmental management because of their
ancestral knowledge and practices, stating that “States should recognize and
duly support their identity, culture and interests and enable their effective par-
ticipation in the achievement of sustainable development.””

Notwithstanding the above, ILO Convention No. 169 and UNDRIP recog-
nize other procedural rights for Indigenous peoples, in attention to their status
as peoples and their right to self-determination.® These are: (i) Consultation,
established in Article 6.1.a. of ILO Convention No. 169; and (ii) Free, Prior and
Informed Consent (FPIC), enshrined in various articles of UNDRIP® ILO
Convention No. 169 states that governments must consult with Indigenous
peoples regarding the legislative or administrative measures that may affect
them. This consultation must be carried out in good faith, by means of appro-
priate procedures and through their representative institutions.”” Although this
right has allowed progress in the respect of the substantive rights of Indigenous
peoples, it also has considerable limitations.®> Mainly, States have understood
consultation as an obligation of means rather than results. In other words, if
Indigenous peoples and the State do not reach an agreement during the con-
sultation process, States can proceed without Indigenous people’s consent,
without technically infringing upon their right of consultation.* That said, it
should be noted that consultation considers relevant standards that must be

56. See XANTHAKI, supra note 35, at 239.

57 Andrew Huff, Indigenous Land Rights and the New Self-Determination, 16 CoLo. J.
INT'L ENV'T L. & Por’y 295, 321 (2005).

58. UN. Conference on Environment and Development, Rio Declaration on
Environment and Development, princs. 10, 22, UN. Doc. A/CONF.151/26/Rev.1 (Vol. 1),
annex I (Aug. 12,1992).

59. Id., princ. 22.

60. See Jodoin, supra note 6, at 160-61.

61. See UNDRIP, supra note 32, arts. 10, 11, 19, 28,29 and 32.

62. ILO Convention 169, supra note 30, arts. 6.1(a), 6.2.

63. See José Bengoa, Potencialidades y Limitaciones Del Derecho Internacional Sobre
(o de) Los Pueblos Indigenas [Strengths and Limitations of International Law on (or of)
Indigenous Peoples],4 ANTROPOLOGIAS DEL SUR 259, 262-63 (2017) (Chile).

64. See César Rodriguez, ETnicIDAD.GOV: Los RECURSOS NATURALES, LOoS PUEBLOS
INDIGENAS Y EL DERECHO A LA CONSULTA PREVIA EN LOS CAMPOS SOCIALES MINADOS [ ETHNICITY.
GOv: NATURAL RESOURCES, INDIGENOUS PEOPLES AND THE RIGHT TO PRIOR CONSULTATION IN
SociAL MINEFIELDS] 59,62 (2012) (Colom.).



262 JOURNAL OF ENVIRONMENTAL LAW V41:2

met in order to fully respect this right.® Some standards developed by inter-
national human rights law are that the consultation must be carried out in
good faith, must be culturally appropriate, and must ensure that indigenous
communities have the possibility to influence the process and its outcome.*
Also, indigenous consultation requires that States make all reasonable efforts
to reach an agreement.®’

FPIC, on the other hand, is a procedural right with a stricter standard than
the right to consultation:it allows Indigenous peoples to give or withhold consent
to measures, activities, or projects that may affect them, or their lands, territo-
ries, and resources.® “Free” means that this consent cannot be received through
intimidation or manipulation;“Prior” implies that it must be sought and obtained
prior to the execution of the measure, project or activity; and “Informed” means
that all necessary information must be provided to Indigenous peoples in order
to make an informed decision.® Accordingly, FPIC is important for Indigenous
peoples’ right to self-determination, as an expression of their ability to control
their own destiny.”” FPIC does not imply a denial of State sovereignty, but rather
it acts as a mechanism to provide a certain level of autonomy within the bound-
aries of the State that allows Indigenous peoples to establish relations with third
parties on an equal footing and to make free (and informed) decisions about the
development of their lands and resources.” Therefore, there is a clear distinction
between the right to consultation and FPIC.

Finally, Indigenous peoples also enjoy collective cultural rights. These
rights respond to the historical cultural appropriation that Indigenous peoples
have suffered, including appropriation of their cultural objects, archaeological
sites, and ancestral knowledge.”” ILO Convention No. 169 establishes that gov-
ernments must respect the cultural identity of Indigenous peoples™ and that
the cultural, religious, and spiritual values and practices of Indigenous peoples
should be recognized and protected.” For its part, UNDRIP establishes that
Indigenous peoples have the right not to be subjected to forced assimilation or

65. See Meghan Morris et al., La Consulta Previa a Pueblos Indigenas: Los Estindares
Del Derecho Internacional [Prior Consultation with Indigenous Peoples: The Standards of
International Law],2 PROGRAMA DE JUSTICIA GLOBAL Y DERECHOS HUMANOS/DOCUMENTOS,
70-77 (2009).

66. Id.
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destruction of their culture.” UNDRIP also asserts Indigenous peoples’ right
to maintain and protect past, present, and future manifestations of their cul-
tures, such as archaeological sites, designs, ceremonies, and literature.” These
cultural rights also include the right to exercise cultural methods of teaching
and learning,”’ language,” intellectual property,” and the right to be compen-
sated for any act that results in the deprivation of their cultural integrity.® In
this sense, these collective cultural rights are notably distinguishable from the
individual cultural rights; for example, to take part in cultural life of the soci-
ety.®! These collective rights aim to protect the cultural identity of Indigenous
peoples.®? Consequently, these provisions consider cultural rights in a broader
dimension, not as property, but as ways of life.®

Indigenous people’s individual and collective rights can be negatively
or positively affected by climate governance (and environmental governance
in general).® In this Article, the distinction between individual and collec-
tive rights is critical because, as will be discussed in the following Parts, the
domestic implementation of REDD+ in Chile has been reasonably successful
in promoting the individual rights of Indigenous peoples, but has fallen short
in their collective rights as peoples.

III. InDIGENOUS PEOPLES AND CLIMATE CHANGE

Indigenous peoples globally are particularly vulnerable to the negative
effects of climate change, despite the fact that they have contributed the least
to the climate crisis.®> While the effects of climate change —sea level rise, pow-
erful storms, strong winds, droughts, wildfires, and heavy rainfall—can affect
anyone and everyone, these effects have a disproportionate impact on Indige-
nous people, whose right to life, culture, and self-determination is directly tied
to the land and natural resources on which they build their lives and develop
their culture.®®

These impacts are not hypothetical. Multiple studies describe in detail how
climate change is currently affecting Indigenous peoples around the world.
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The most emblematic example is the forced displacement of insular Indigenous
peoples due to rising sea levels.® This occurred in Kiribati. The inhabitants of
this country, whose population is made up of ninety-six percent of indigenous
I-Kiribati,*” have already started to migrate to other countries.” In the case of
Easter Island, an insular territory of Chile, the Rapa Nui people are also being
affected by extreme sea level rise. The Rapa Nui have been forced to close ports
and restrict their fishing, which is their main means of subsistence.”” Moreover,
these climate events are seriously endangering the Moais, sacred millenarian
stone sculptures located mainly in the coastal border of the island and considered
by the Rapa Nui to be their ancestors.” Their disappearance would constitute an
irreversible affectation to their culture identity and ways of life.”

There are many other climate change impacts of equal gravity that dis-
proportionately affect Indigenous peoples, such as loss of biodiversity, water
scarcity, desertification, and increases in the frequency of extreme wildfires.”
For example, in Southern Chile, the wildfires of recent years have especially
affected the Mapuche people.” Increasingly frequent and powerful wildfires
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Changing Climate, 71 (May 25, 2016), https://whc.unesco.org/document/139944 [https://
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have affected their access to food, income, and culture. Indeed, the fires have
had a serious impact on the Araucaria (Araucaria araucana), a sacred tree of
the Mapuche people, which is in danger of extinction and takes hundreds of
years to grow.”® The Araucaria is the cornerstone of the Andean Mapuche
ways of life, to the point they call themselves Mapuche-Pewenche, which trans-
lates to “people of the Araucaria.”” Due to their spiritual relationship with
the Araucaria, the destruction of this tree has a direct impact on the Mapuche
worldviews and their identities as peoples.”® In this way, Indigenous peoples
experience climate change not only to a greater extent, but also in different
dimensions than the rest of the population.

In addition to these direct impacts from climate change, global climate
governance and its domestic implementation, such as policies, laws, and proj-
ects in response to climate change, can also have adverse effects on Indigenous
peoples’ rights.” A highly discussed example is the Kyoto Protocol’s Clean
Development Mechanism (CDM), which has been operating since 2006.!%
The CDM is an international policy that allows developed countries to meet
their emissions reduction targets through mitigation projects in developing
countries.'”’ But this mechanism was not designed with proper safeguards for
the rights of Indigenous peoples.!®® This has meant that some CDM mitigation
projects, such as the construction of hydroelectric power plants and biofuel
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Reserve: Reflections about the Biocultural Conservation of Nature, Forest Fires and the
Colonial Wound in Indigenous Territories], 28 CuLrura-HomBRE-SociEpaD [CUHSO] 102,
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production,'” have severely affected the rights of Indigenous peoples and
forced massive relocations.!” The construction of dams have flooded Indig-
enous ancestral territories, and the conversion of land from native forest to
monoculture crops have rendered Indigenous territory unrecognizable.'®

In Chile, several CDM projects have been implemented without due
safeguards for the human rights of Indigenous peoples. For example, the
“Ckani” project, validated and registered in the UNFCCC in 2012,'% consists
of a 240 MW wind farm located in the Antofagasta Region, in Licanantay ter-
ritory. The project did not include meaningful participation of the Indigenous
communities of the area at any stage.!”” For ten years, the Licanantay Indige-
nous communities protested that the construction of the project would destroy
ancestral archaeological sites!'® With more than fifty percent of the project
already built,'” the Chilean National Monuments Council ordered the stop-
page of the remaining works at the beginning of 2022. After an investigation,
the council concluded that the company did not declare existing archaeological
sites, and generated irreversible damage to the Licanantay cultural heritage.'’
Consequently, the project infringed on the Licanantay Indigenous communi-
ties’ right to maintain the past manifestations of their culture, affecting their
cultural identity as peoples.!!! In this sense, the climate change international

103. See id. paras. 14, 50.
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regime and its domestic application undoubtedly can, and has, violated the
rights of Indigenous peoples.''?

Recognizing this problem, as will be described in the following Part, the
REDD+ international framework has established social safeguards to ensure
the respect of the human rights of Indigenous peoples. These safeguards have
had a direct influence on the implementation of REDD+ in Chile. This, in turn,
as analyzed in Part V, has led to the domestic application of this mechanism
in Chile not only respecting, but promoting the human rights of Indigenous
peoples in a relatively successful manner. Nonetheless, this success has been
mainly in the individual human rights of Indigenous peoples, rather than their
rights as peoples.

IV. REDD+ INTERNATIONAL FRAMEWORK AND THE HUMAN RIGHTS OF
INDIGENOUS PEOPLES

Forests are essential for the conservation of biodiversity. They con-
tain eighty percent of the world’s amphibian species, seventy-five percent
of bird species, and sixty-eight percent of mammal species.!’* Consequently,
they are fundamental to maintain genetic diversity and resilience.!* More-
over, forests are critical for the provision of water, through the protection of
soils and watersheds.'” In addition to these important contributions to cli-
mate change adaptation, forests play a key role in climate mitigation through
carbon sequestration.!'s Studies have shown that forests, globally, can cap-
ture over two-billion carbon tons per year.!"” The Intergovernmental Panel
on Climate Change (IPCC) has pointed out that deforestation and forest deg-
radation contribute between 12 percent and 17 percent of global greenhouse
gas (GHG) emissions.""® Accordingly, scientists have concluded that it is not
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possible to achieve the objective of holding the increase in the global average
temperature below 1.5°C!"? without greater protection and better management
of forests." Thus, forests are essential for successful climate change adapta-
tion and mitigation.'*!

It is in this context that the UNFCCC has developed the REDD+ mech-
anism. The objective of REDD+ is to “establish incentives for developing
countries to protect and better manage their forest resources, by creating and
recognizing a financial value for the additional carbon stored in trees or not
emitted to the atmosphere.”'?* This global environmental policy aims to make
developing countries eligible for international financing for the protection and
management of their forests. Additionally, since the Paris Agreement, REDD+
has become even more relevant because it helps developing countries meet the
emission reduction targets committed in their Nationally Determined Contri-
butions (NDC).!2

This mechanism was developed mainly between 2007'** and 2013.!% During
this time, several issues were discussed and defined.””® These matters include
the type of activities it would cover,'?’ the structure of market instruments, and

MITIGATION OF CLIMATE CHANGE: CONTRIBUTION OF WORKING Group III 1o THE FoUrTH
ASSESSMENT REPORT OF THE INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE (Bert Metz, et
al. eds., 2007).

119. Formally recognized in The Paris Agreement to the United Nations Framework
Convention on Climate Change art.2.1(a), Dec. 12,2015,3165 UN.T.S. 1.

120. See NicHoras STeErN, THE Economics OF CLIMATE CHANGE: THE STERN REVIEW
(2007).

121. For a more in-depth analysis see William Boyd, Ways of Seeing in Environmental
Law: How Deforestation Became an Object of Climate Governance, 37 EcoLocy LQ 843
(2010).
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environmental and social safeguards.'” For the purposes of this Article, it is rele-
vant to review the latter point on social safeguards, which is meant to protect the
human rights of Indigenous peoples and local communities. In order to under-
stand the domestic operationalization of REDD+ in Chile and the impacts on
the human rights of Indigenous peoples it is necessary to take into account the
international regime on social safeguards. As will be discussed in the follow-
ing Part, these safeguards have guided the preparation of the Chilean REDD+
national system and the development of local projects.'?

REDD+ and its potential social impacts have been a constant concern
for IPOs."* For example, IPOs worried that REDD+ would encourage land
grabs, evictions, forest access restrictions, and reversals of tenure reforms!!
that could end up expelling Indigenous peoples from their traditional lands.!3
These concerns were heightened by the increased awareness of the possi-
ble adverse effects of climate mitigation mechanisms on Indigenous peoples,
mainly due to the negative experience with the Kyoto Protocol’s CDM,'** as
described in Part III.

In view of the above, the 2007 UNFCCC COP in Bali, which invited par-
ties to strengthen activities to reduce emissions from deforestation and forest
degradation,'* recognized that “the needs of local and [I|ndigenous commu-
nities should be addressed when action is taken [ ... ].”!% It is clear that this
initial recognition of the importance of incorporating Indigenous perspectives
in REDD+ was weak. Indeed, the acknowledgment is located in the pream-
ble, its wording is broad, and it makes no reference to rights or to Indigenous
peoples (insofar as it refers to the needs of Indigenous communities). But after
two years of pressure from various IPOs and NGOs for greater recognition
of Indigenous peoples’ rights in REDD+,*¢ including the famous slogan “No
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Rights,no REDD” in Poznan,”’ the UNFCCC 2009 COP expressly acknowl-
edged the need for “full and effective engagement of [I]ndigenous peoples”!3
in REDD+ activities.

In this context, in 2010, the UNFCCC COP adopted the “Cancun Agree-
ment” where social safeguards were formally established to, among other
objectives, protect the human rights of Indigenous peoples.'* Specifically,
Appendix [' of the agreement established that State parties, when undertaking
REDD+ activities, should promote and support the following safeguards: “(c)
Respect for the knowledge and rights of [I]ndigenous peoples and members of
local communities, by taking into account relevant international obligations,
national circumstances and laws, and noting that the United Nations General
Assembly has adopted the United Nations Declaration on the Rights of Indig-
enous Peoples; (d) The full and effective participation of relevant stakeholders,
in particular [I]ndigenous peoples and local communities.”!*!

In addition, the Cancun Agreement established the obligation of states
to develop a system for providing information on how these safeguards are
being addressed and respected throughout the implementation of REDD+
activities."? Finally, the document “also requests [that] developing country
Parties, when developing and implementing their [REDD+] national strategies
or action plans, address, inter alia, the drivers of deforestation and forest degra-
dation, land tenure issues, forest governance issues, gender considerations and
the [social and environmental] safeguards [ . . . | ensuring the full and effec-
tive participation of relevant stakeholders, inter alia [IJndigenous peoples and
local communities.”™ As such, the Cancun Agreement required developing
state parties implementing REDD+ activities to respect the human rights of
indigenous peoples, expressly including the right to participation, as well as the
obligation to address other issues such as land tenure and respect for tradi-
tional knowledge and practices.

Subsequently, at the 2011 COP 17 in Durban, the UNFCCC COP com-
plemented the safeguards system in regard to the submission of information.
Decision 12 enshrined the “guidance on systems for providing information on
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how safeguards are addressed and respected.”'** This guidance established
that developing state parties that are executing REDD+ activities should pro-
vide transparent, consistent, and regularly updated information on how all
safeguards are being fulfilled.'® The guide also established that such informa-
tion should be accessible to all relevant stakeholders.!*

Finally, in 2013, the UNFCCC COP adopted the Warsaw Framework
(WFR).The WFR required that information summaries on safeguards must be
submitted formally through national communications.'’ In addition, the WFR
determined that in order for developing countries to receive payments for the
results of their REDD+ activities, they must provide the most recent summary
information on how the safeguards established in the Cancun Agreement have
been addressed and respected.!* These decisions in Durban and Warsaw, which
regulate the provision of information with the objective of ensuring that it is
complete, clear and timely, reflect the progressive relevance that safeguards
compliance has gained in the REDD+ international framework.'*

These safeguards constitute a significant step forward in respecting and
promoting the human rights of Indigenous peoples in global climate manage-
ment.”" For example, the UNFCCC COP has stated that all REDD+ activities
must be consistent with the safeguards, regardless of the source of financing.'>!
Moreover, compliance must be reported to the UNFCCC COP in a clear and
timely manner through national communications.' Consequently, as pointed
out by Sébastien Jodoin, Director of the Canada Research Chair in Humans
Rights, Health and Environment, “the final set of UNFCCC decisions [on
REDD+] reflects the clear advancement of international legal norms relating
to the status and rights of Indigenous Peoples and the participation of local
communities.”!
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These safeguards also have limitations that must be kept in mind in order
to understand the domestic implementation of REDD+ and why its operation-
alization in Chile has been relatively successful in promoting the individual
human rights of Indigenous peoples, but has fallen short on their rights as
peoples. In addition to the limitations and doubts about the safeguards’ legal
nature, scope,' and enforceability,'® there are some criticisms that relate
directly to the way in which the rights of Indigenous peoples have been inte-
grated into the REDD+ international framework.'’

First, the Cancun Agreement only “notes” the adoption of UNDRIP,*®
rather than establishing this instrument as the framework for the design, imple-
mentation,and monitoring of REDD+."* Thus, the incorporation of the UNDRIP
into the safeguards has been weak, and its wording has not given greater legal
force to this non-binding instrument (notwithstanding its high degree of legiti-
macy and political value).'® Likewise, although the decisions of the UNFCCC
promote the participation of Indigenous peoples, the decisions only recognize
Indigenous peoples as stakeholders,'"' rather than as peoples. Consequently,
there is a notable absence of the procedural rights that they hold as peoples.

The social safeguards also include the need to address land tenure issues.
But there is no definition of what is meant by land tenure and what it entails.
This is especially problematic since land tenure is an open-ended notion that
refers broadly to the way in which Indigenous peoples hold and occupy land.
In this context, some scholars have argued that land tenure issues are mostly
about demarcation and secure titles that aim to force Indigenous peoples into
climate governance, rather than to recognize their territorial rights as peoples
and, ultimately, their right to self-determination.' Critics have raised con-
cerns that land tenure has been related mostly to Western property rights,
to ensure the success of the projects and minimize the risks for the projects
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developers, and not the recognition of Indigenous peoples’ sovereignty over
their territories.!s

Finally, it should be noted that the social safeguard to respect Indigenous
peoples’ knowledge in the REDD+ framework is considerably limited, and
does not include all of the collective cultural rights recognized in UNDRIP.
In particular, the social safeguard fails to protect the past, present, and future
cultural manifestations of their culture, including objects, designs, ceremonies,
technologies, visual and performing arts, and literatures.'® This safeguard does
not cover the protection of the cultural identity of Indigenous peoples and
their ways of life. Thus, although the UNFCCC safeguards constitute a great
step forward for the protection and promotion of the human rights of Indige-
nous peoples, they have not fully reflected the collective rights of Indigenous
peoples recognized in the UNDRIP.

In addition to the decisions of the UNFCCC COP, the REDD+ interna-
tional regime includes other types of norms that also establish social safeguards
designed to protect and promote the human rights of Indigenous peoples.!®
In this regard, it is important to highlight three of the most renowned mul-
tilateral programs: (i) the Forest Carbon Partnership Facility (FCPF);!% (ii)
the UN-REDD;!'” and, (iii) the Global Environment Facility (GEF).!®® These
three programs aim to provide technical and financial support to developing
countries so that they can successfully implement the REDD+ mechanism.
In fact, it has been mainly through these three programs that Chile has oper-
ationalized REDD+ at the domestic level.'® Each of the three initiatives has
created its own social safeguards.'

For example, the FPCF in conjunction with the UN REDD Programme
elaborated the “Guidelines on Stakeholder Engagement in REDD+ Readi-
ness with a Focus on the Participation of Indigenous Peoples.”'”! This document
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establishes, among other requirements, that REDD+ activities under these
programs must follow a human rights-based approach.’? It also establishes
that partner countries must create meaningful and effective forms of partic-
ipation.'” The guidelines also highlight the ability of REDD+ to establish
co-benefits (also known as non-carbon benefits),"” including equitable shar-
ing of revenues generated from emissions reductions.””> In addition, the UN
REDD Programme prepared the “Guidelines on Free, Prior and Informed
Consent”"® and, regarding FCPF, activities operating under this fund must
comply with the World Bank’s Operational Policy 4.10 on Indigenous Peo-
ples."”” These documents have different standards. For example, the first seeks
to obtain FPIC and the second to develop Indigenous consultations processes.
The GEF, in turn, has issued the “Policy on environmental and social safe-
guards”'”® and the “Guidelines on GEF’s policy on environmental and social
safeguards.”’” The purpose of these documents is to prevent, minimize, and com-
pensate for “any adverse impacts that GEF-financed projects and programs may
have on people or the environment throughout the project or program cycle;
thereby enhancing the environmental and social outcomes of such projects and
programs.”'® These documents apply to all GEF-financed projects and programs,
and establish standards and obligations for the protection and promotion of the
human rights of Indigenous peoples.”® For example, they establish the need to
obtain FPIC not only when relocation of Indigenous people is being considered,
but also in other cases, such as when there will be impacts on land or natural
resources in territories traditionally occupied by them.’ The documents also
establish the need to develop mechanisms of benefit-sharing, including financial
benefits.’> Moreover, these guidelines require that projects must establish griev-
ance and conflict resolution systems that can be accessed by those Indigenous
communities that are not satisfied with safeguards compliance.'®*
Notwithstanding the limitations of these documents, it is important to
note that they have become, in effect, opposable to project developers, given
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the constant expansion of agreements within these programs. Indeed, to date
the UN-REDD program has sixty-five partner countries.’® In turn, forty-seven
countries have signed partnerships and financial agreements with the FPCFE.!%
Moreover, GEF, the oldest financial mechanism under the UNFCCC,'"¥ has
184 member countries.”® Thus, in practice, these safeguards constitute actual
obligations for countries that are developing REDD+ activities under these
programs. This is mainly because financial and technical support is subject to
their compliance.'®

These three multilateral programs have several tools and methodologies
for the protection and promotion of the human rights of Indigenous peoples,and
information systems to monitor and verify effective compliance. All these tools
aim to protect and promote a variety of rights. Nonetheless, they focus mainly
on individual human rights of Indigenous peoples: participatory, social, and eco-
nomic rights. While there has been progress in the respect and promotion of
FPIC, mainly in the UN-REDD program," the primary objective of the social
safeguards of these programs is that the domestic implementation of REDD+ in
developing countries be carried out with the effective engagement of Indigenous
peoples and that it improves their social and economic conditions through ben-
efit-sharing. On the contrary, these safeguards do not address Indigenous rights
such as self-determination (and self-government), and territorial rights (and sov-
ereignty). As will be discussed in the following Part, all these safeguards have
guided the operation of REDD+ in Chile. This has meant that the implemen-
tation of REDD+ in Chile has had a favorable impact on the human rights of
Indigenous peoples, nonetheless mostly in their individual human rights.

V.  THE OPERATIONALIZATION OF REDD+ IN CHILE

The domestic operationalization of REDD+ in developing countries
is carried out in three phases: readiness, implementation, and payments for
results.””? The readiness phase involves the development of action plans, pol-
icies and capacity building.'” It is in this phase where Jurisdictional REDD+
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is mainly developed.”® The Jurisdictional REDD+ refers to the creation and
modification of national forest policies and programs that prepare the country
for on-the-ground implementation of REDD+."* These policies and programs
include the preparation of a national strategy, a forestry and forest emissions
baseline, a monitoring system, and an information system for reporting on the
implementation of environmental and social safeguards.'®

In turn, the implementation phase (or piloting) and payment for results
(PFR, also known as the compliance phase) are aimed primarily at developing
REDD+ projects at the local level that effectively reduce carbon emissions from
forests.” It is in these phases that Project-based REDD+ is mainly executed.'”’
REDD+ projects in the implementation phase are intended to test the national
technical mechanisms (such as the monitoring system and the safeguards infor-
mation system), institutional arrangements, capacity building developed in the
Jurisdictional REDD+, and to demonstrate the viability of the country to suc-
cessfully develop REDD+ projects.””® Projects in the PFR phase consider the
measurement, verification, and reporting of projects under execution. PFR is
especially focused on emission reductions and removals, with the objective that
the project developer'” generates carbon credits or receives payments for such
environmental services.” Likewise, the developing home country will be able to
count this emission reduction in the targets established in their NDC.*!

This Part analyzes the domestic operationalization of REDD+ in Chile
through this classification. The first Subpart addresses the instruments that com-
prise Chile’s Jurisdictional REDD+,specifically: (i) the Chilean REDD+ national
strategy,®” (ii) the Environmental and Social Management Framework®”, and
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(iii) the Benefit Sharing Plan.”® The second Subpart addresses Project-based
REDD+ in Chile through the review of two projects at the local level: (i) the
“Quinquén” project,?™ and (ii) the “Carahue-Saavedra” project.”® Both Sub-
parts analyze the impact of the operationalization of REDD+ in Chile on the
human rights of Indigenous peoples. As will be discussed below, both dimen-
sions of REDD+ in Chile have included, respected, and promoted the individual
human rights of Indigenous peoples, but have fallen short in the collective rights
of Indigenous peoples as set forth in UNDRIP?” and ILO Convention No. 169.2%

A. Jurisdictional REDD+ in Chile

In Chile, forests represent twenty-four percent of the national territory,
covering eighteen million hectares?” Of this total, native forests represent
eighty percent, that is, fourteen million hectares.?!® Of a total of four thousand
native plant species identified in these forests to date, half are endemic.*'! As
a result, Chile was included among the thirty-five hotspots of global impor-
tance for biodiversity conservation.?’> Consequently, in response to the threat
of biodiversity loss from climate change, Chile has formally recognized the
protection, restoration, and conservation of forests as a national priority.*?

It should also be noted that in Chile, to date, there are ten legally rec-
ognized Indigenous peoples: Mapuche, Kawésqar, Yagan, Rapa Nui, Aimara,
Licanantay, Quechua, Colla, Diaguita, and Chango."* All of these Indige-
nous peoples are directly related to forests, either because is where they live
or because their economic, social, and cultural life depends on them.*’> For
example, as mentioned in Part III, the forests of Araucaria are essential for the
Andean Mapuche people that inhabit southern Chile. The Araucaria is con-
sidered a sacred tree. Their presence and distribution in the territory define
religious spaces and ancestral routes of great cultural value.?® Furthermore,
the Araucaria’s seed, the Ngiilliw, is fundamental in the Mapuche culture. Its
gathering is recognized by the Mapuche people as a practice of important
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cultural value in itself, regardless of the subsequent use and commercializa-
tion of the seed.?”” The Ngiilliw is also a key cultural element since it is used
to make ancestral dietary preparations, such as Chuchoca, Locro and Muday,
among others.®® Similarly, the Quefioa (Polylepis tarapacana) are key trees
for the Aymara’s ways of life: the foliage is used in religious ceremonies, the
bark is used for medicine and clothing, and the wood is used to build shelters
that serve as seasonal settlements for the traditional practice of transhumance,
among other important cultural purposes.?’’ Thus, forest management at the
national and local levels is an acute concern of Indigenous peoples in Chile.?

In this context, in 2016, Chile enacted its REDD+ national strategy: the
Climate Change and Vegetation Resources National Strategy?' (ENCCRY,
for its Spanish name). The national strategy establishes an assessment of the
condition of Chile’s forests, and main causes of deforestation, de-vegetation,
and degradation. The strategy also establishes the general and specific objec-
tives of forest management, the action measures to address the causes that
negatively affect forests, and the potential environmental and social risks and
benefits of the action measures.??

The preparation of the ENCCRYV included an important Indigenous
participation process, so that Indigenous peoples could incorporate their
worldviews, knowledge, and proposals for each of the elements described
above.”” The Chilean National Forestry Corporation (CONAF, for its Span-
ish name), which is Chile’s National REDD+ Focal Point, and the agency in
charge of preparing the Chilean REDD+ national strategy, developed this
process nationwide, specifically with Indigenous communities that depend on,
are linked to, or relate to forests.?* Based on Chile’s census? and the Native
Forest Cadastre,”” CONAF identified all the areas with Indigenous communi-
ties that have forests in their territory.?”’
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This Indigenous participation process was based on a methodology spe-
cially designed by CONAF.>® This methodology was created as a guide for
the development of the participation process, allowing the necessary flexibil-
ity to adapt to the different local realities.”” Likewise, this methodology, as
stated both in the methodology guide and in the ENCCRY, was intended to
ensure compliance with the standards established by the UNFCCC COP deci-
sions and the Forest Carbon Partnership Facility (FCPF) guidelines, since the
national strategy was developed under the Readiness Fund of this program.>

One-thousand one-hundred twenty-two Indigenous organizations par-
ticipated in this process,”! including not only those expressly recognized by
Chilean law (that is, Indigenous communities and associations),”” but also
other forms of traditional organization, such as territorial roundtables and
councils of traditional authorities.” These organizations include national
and local institutions.?* Of these institutions, one thousand eight hundred
Indigenous representatives participated.”® The representatives were not
only presidents and board members of the organizations, but also traditional
authorities, spokespersons, and religious and cultural leaders.?

The process was fairly significant, as it is the only case in Chile in which the
design of a climate management instrument at the national level has included a
process for the differentiated participation of Indigenous peoples, as opposed to
general participation mechanisms like citizen consultations.>’ Indeed, instru-
ments such as the recent Chilean Climate Change Law,>* Chile’s NDC,>** and
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the National Climate Change Adaptation Plan,*' among other climate instru-
ments, have not included meaningful Indigenous participation.’ The lack of
Indigenous participation in these instruments has meant that most of them do
not recognize Indigenous peoples as a group especially vulnerable to the nega-
tive effects of climate change, nor their capacity to contribute to the solutions
through their worldviews, ancestral knowledge, and traditional practices.?*

The Indigenous participation process in the ENCCRV generated con-
siderable results. It strengthened the strategic activities and action measures
to address forest degradation, deforestation, and forest non-growth while
incorporating the concerns and priorities of Indigenous peoples in forest man-
agement.”* For example, the process resulted in a broader concept of forests,
expanding the ENCCRYV definition to include semi-forest, xerophytic, and
azonal formations.?* This extensive concept of forest resulted in the incorpo-
ration of important vegetation resources for climate management, broadened
the scope of REDD+ actions, and integrated an important part of Chile’s
northern territory, indigenous and non-indigenous, into the national strategy.

Additionally, through the participatory process, the ENCCRYV identified
as a cause of forest degradation the low level of knowledge of society regard-
ing Indigenous peoples’ culture and their cultural appreciation of vegetation
resources.’*® Consequently, the Chilean REDD+ national strategy established
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as an action measure an environmental education program aimed at promoting
and strengthening the appreciation of Indigenous peoples’ traditional knowl-
edge. As stated in the ENCCRY, this environmental education program will
include Indigenous knowledge regarding the environmental services provided
by vegetation resources, “incorporating the [IJndigenous worldview associated
with the importance and protection of natural resources and the appreciation
of native culture.”*"

The Indigenous participation process generated other positive results
with respect to action measures and solutions. Following the concerns raised
by Indigenous representatives, the ENCCRYV decided to favor reforestation
and afforestation measures with native species, thus excluding exotic species,
such as pine and eucalyptus.?® This is especially relevant given that pine and
eucalyptus plantations have been historically developed in southern Chile,”
and have been a constant issue for Indigenous peoples that inhabit said terri-
tory.”® For the Mapuche people, the expansion of these crops is considered a
violation of their native forests and the destruction of the material and spiri-
tual support of their existence.”> This is aggravated by ongoing land conflicts
with major forestry companies.?

Finally, the participants in the process requested to prioritize programs
with Indigenous communities and require that programs consider the effec-
tive participation of Indigenous peoples in all stages.”® Accordingly, one of
the objectives of the ENCCRYV is to establish institutional, participatory, and
financial mechanisms that will enable Indigenous peoples to be central actors
and beneficiaries of the payment for results system.>* In this way, participa-
tion enabled Indigenous peoples to determine their priorities in the REDD+
framework and the way it will materialize in their territories.

In addition, it should be noted that for the preparation of the national
strategy, CONAF developed an Environmental and Social Strategic Assess-
ment (or “SESA”),»> with the objective of identifying and evaluating the
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248. See CHILEAN NAT’L FORESTRY CORP., supra note 223, at 21.
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20 (TWGTIA 2013); Juan Pichun, Chile: La Resistencia Mapuche Frente a Las Plantaciones
Forestales [Chile: Mapuche Resistance to Forestry Plantations],19 EcoLoGiA poLiTICA 161,163
(2000).
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[Environmental and Social Strategic Assessment- ENCCRV] 8 (2016).
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risks, adverse impacts, and potential benefits for the environment and society,
including Indigenous peoples, of the ENCCRV’s action measures.® Based on
this assessment, the Chilean REDD+ national strategy recognized as a risk
the potential exclusion of Indigenous peoples in the development and imple-
mentation of REDD+ policies,®’ the vulnerability of Indigenous peoples to
environmental degradation,™® and, in general terms, the possibility that such
an instrument can negatively affect Indigenous peoples.®® As a result, the
ENCCRY recognized the need to include Indigenous peoples in all stages
of REDD+ operationalization in order to avoid exclusion, prevent negative
impacts, and enhance benefits.®® Consequently, the Chilean REDD+ National
Strategy acknowledges that the effective incorporation of Indigenous peoples
in the design and implementation of REDD+ policies and projects is essen-
tial.?! Both the ENCCRYV and the SESA have promoted the participation of
Indigenous peoples, and have recognized their importance as central beneficia-
ries of the payment for result system.

Based on this participatory process, CONAF developed two other
REDD+ national instruments: the Environmental and Social Management
Framework (MGAS)?*? and the Benefit Sharing Plan (BSP).2® The MGAS
is a binding instrument of the national strategy with one objective being the
safeguarding of the social dimension in the REDD+ implementation phase,
in order to comply with the World Bank’s Operational Policies (WB-OP).>*
Among these policies is the WB-OP 4.10 on Indigenous peoples. Based on this
WB-OP, the MGAS establishes protocols and procedures to avoid, mitigate,and
compensate for negative socio-environmental risks and impacts, and maximize
benefits, associated with the implementation of ENCCRYV action measures.?

This document incorporates as an annex the “Planning Framework
for Indigenous Peoples in the ENCCRYV,”?¢ which lays out guidelines for
the development of Indigenous participation processes and community
support.”’ Such participation is important for the evaluation, implementa-
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257 See CHILEAN NAT’L FORESTRY CORP., supra note 202, at 204-9.
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259. See id.

260. See id. at 177-78.
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ENCCRV]4-5 (2018).
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tion, and monitoring of the negative and positive impacts generated by the
REDD+ domestic operationalization.?® In this regard, the MGAS states that
when REDD+ implementation activities refer to legislative or administra-
tive measures that could affect Indigenous peoples, the right to consultation
must be respected.”® While the incorporation of the right to consultation
in the MGAS seems significant, it does not really represent progress in the
promotion of the collective rights of Indigenous peoples, since this right is
already incorporated in Chilean legislation. Indeed, Decree No. 236, which
promulgates ILO Convention No. 169,° and Decree No. 66, which specifically
regulates the right to consultation, have fully incorporated the Indigenous
right to consultation in Chile.””* The latter decree states that “the bodies
of the State Administration [ . . . ] shall consult with the [I]ndigenous peo-
ples whenever administrative or legislative measures are planned that could
directly affect them.”?”> Thus, the incorporation of the right to consultation
in the MGAS only reproduces the existing Chilean legislation. In addition,
the MGAS establishes that if the implementation activities do not refer to
legislative or administrative measures that directly affect Indigenous people,
a participatory process must be developed.?”® It states that “for the imple-
mentation of the ENCCRY, Indigenous Peoples will be involved in all phases
of those projects [executed] in their territories.”? Consequently, the MGAS
promotes the right to participation of Indigenous peoples.

The MGAS also states that in no case will the implementation of the
action measures of the Chilean REDD+ national strategy consider involun-
tary displacement for Indigenous peoples.?”” Consequently, following Article
16 of ILO Convention No. 169, Indigenous relocation can only take place on
a voluntary basis under FPIC.>® In this case, the incorporation of FPIC in the
Jurisdictional REDD+ has a relatively modest impact, since it is only required
in the extreme case of displacement of Indigenous peoples. A notable advance
in the promotion of Indigenous rights would have been for the Chilean Juris-

268. See CHILEAN NAT’L FORESTRY CORP., supra note 203, at 88.

269. See id. at 15.
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in independent countries of the International Labor Organization No. 236 Article 6 (Oct. 2,
2008).
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272. Id. at art.7.
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276. ILO Convention 169, supra note 31, art. 16: “1. Subject to the following paragraphs
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consent.” 18 (1999).
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dictional REDD+ to establish the general application of FPIC to all projects
or activities that could affect Indigenous peoples, or their lands and resources,
in accordance with Articles 19 and 32 of UNDRIP. The general application of
FPIC would, in turn, promote the right of self-determination of Indigenous
peoples, advancing in their substantive collective rights.

Finally, Chile’s Jurisdictional REDD+ is made up of the Benefit Sharing
Plan (BSP).?”” The objective of the BSP is to equitably and transparently dis-
tribute among stakeholders the benefits generated by the implementation of
the action measures established in the ENCCRV. The BSP contemplates the
allocation of monetary and non-monetary benefits. The former refers to the
financial payment for the effective reduction of emissions (associated with the
payment for results phase of REDD+). The second are those benefits that
generate a positive impact at the local level through the implementation of the
REDD+ national strategy, “where no financial incentive is delivered to indi-
viduals, but rather a benefit for the community.”*”®

The BSP identifies Indigenous communities as the main beneficiary
groups to be considered.?””” Indigenous communities are recognized in the BSP
as vulnerable groups linked to forests that require greater support to implement
REDD+ activities and access to benefits.”® Consequently, the BSP priori-
tizes the implementation of REDD+ activities that address the vulnerability
of Indigenous organizations and individuals, from economic as well as social
and cultural perspectives.®! To this end, the BSP defines important non-finan-
cial benefits of a sociocultural nature to be considered.?®? Specifically, these
benefits are described as those that contribute to the sociocultural well-being
of Indigenous peoples by strengthening cultural identity, revitalizing ances-
tral knowledge, supporting traditional ways of life, strengthening traditional
medicine, and improving governance structures and territorial management.’®
Thus, in the evaluation and prioritization of REDD+ activities in Chile, it must
be considered if these generate benefits for Indigenous peoples, from an inte-
gral perspective, including the promotion of cultural rights.

The BSP provides three additional parameters for prioritizing REDD+
actions that benefit and promote the economic, social and cultural rights of Indig-
enous peoples. These parameters are: (i) complementarity of actions with both
the productive and forest conservation initiatives of Indigenous peoples; (ii)
involvement of the governance bodies and traditional authorities of the Indige-
nous communities; and (iii) enhancement of ecosystems, and sites of cultural or
religious significance in Indigenous worldviews, as well as other spaces of ancestral

277. See Briceno et al., supra note 204, at 8.
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use.”® The parameters described above are intended to promote and support the
incorporation of these human rights of Indigenous peoples in REDD+ activities.

While this is commendable, the absence of mechanisms and provisions to
protect and advance the collective rights of Indigenous peoples, such as territorial
rights, is of concern. Territorial rights are crucial for Indigenous peoples, given
their close relationship with the land, and their long history of territorial dispos-
session.?®> These rights are enshrined in Articles 25, 26, and 27 of UNDRIP and
Articles 14 and 15 of ILO Convention No. 169. These articles establish, among
other rights, that Indigenous peoples have the right to own, use, develop, and
control the lands, territories, and resources they possess by reason of traditional
ownership or other traditional occupation or use. In this context, one important
issue that arose during the Indigenous participation process for the elaboration
of the Chilean REDD+ national strategy was the recognition of customary land
rights,” or communitarian lands,®’ and the “recovery of [I|ndigenous territories
and [I]ndigenous land titles.”® Despite these concerns, the ENCCRYV did not
incorporate any provision regarding Indigenous people’s land rights. As with the
UNFCCC decisions, the ENCCRY restricted land issues to tenure and identified
land tenure issues as a cause of deforestation and indirect degradation.”

In particular, the Chilean REDD+ national strategy establishes two
action measures regarding land tenure issues. The first is the design of leg-
islative modifications for the inclusion of irregular landowners in REDD+
programs.?*® The second action is the development of a program for the regu-
larization of land tenure that would allow irregular owners to obtain a property
title deed.®' Neither of these provisions aims to recognize Indigenous rights
to land at any level. For its part, the SESA identifies land rights as an import-
ant issue raised by Indigenous peoples during the participation process of the
Chilean REDD+ national strategy, especially the Mapuche people.?”> But the
SESA states that Indigenous land rights is a “high level political problem”*?
and, therefore, it “will be taken as a reference for the implementation stage.”?*
This broad and ambiguous wording regarding how Indigenous land rights are
going to be addressed (as a “reference”) has meant that, to date, there are no
plans, programs, strategies, or mechanism developed within the framework of
the national REDD+ strategy on this matter.
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Therefore, at present, the Chilean Jurisdictional REDD+ does not contain
actions or safeguards that recognize, protect, and guarantee the territorial rights
of Indigenous peoples, especially collective customary land rights. Given the rel-
evance of this right for the existence and identity of Indigenous peoples, and the
special concern expressed by Indigenous peoples in the participation process of
the Chilean REDD+ national strategy, the absence of actions and safeguards
on this right constitutes a significant shortcoming in the promotion of their col-
lective rights as peoples, and a risk for the success of REDD+ projects to be
developed in their territories. This is concerning, considering that Chile is cur-
rently transitioning from the implementation stage to the final compliance stage,
where there is likely to be a significant increase in REDD+ projects.

TABLE 1: THE HUMAN RIGHTS OF INDIGENOUS PEOPLES IN THE CHILEAN
JurispictioNnaAL REDD+

Instrument Content IP Rights

- Incorporation of Indigenous peoples’ priorities and concerns
(extensive concept of forest, and forestation and reforestation
activities with native species, among others).

- Exclusion of Indigenous peoples in the design of
environmental policies as a risk of forest degradation, and

Participation

Climate Change inclusion as a remedy.

and Vegetation

Resources National | - Absence of traditional knowledge as a cause of forest

Strategy (ENCCRYV) | degradation, and empowerment of traditional knowledge as Cultural
a solution.

- Recognition of Indigenous peoples as central beneficiaries of
the payment for result system, and to enhance monetary and
non-monetary benefits.

Economic and
social

- Participatory processes for REDD+ activities involving
restrictions on land use and/or productive activities of
Indigenous peoples, and establishment of mitigation and
compensation measures. Participation
- Participation processes for REDD+ implementation actions
that could affect Indigenous peoples, other than legislative or
administrative measures.

Environmental and
Social Management

Framework
(MGAS) - Express commitment that REDD+ implementation activities FPIC
will not generate forced displacement.
- Indigenous consultation regarding REDD+ legislative or .
.S . . Consultation
administrative measures that could affect Indigenous peoples.
- Prioritization of Indigenous communities as beneficiaries of | Economic and
REDD+ activities. social
- Sociocultural benefits as a parameter for prioritizing
Benefit Sharing Plan REDD+ act1v1t1§§ (such as strer}gthenmg cultural identity and | Social and cultural
(BSP) support for traditional ways of life).

- Other cultural aspects as a parameter for prioritizing
REDD+ activities (as enhancing ecosystems, and/or sites
of cultural or religious significance in the Indigenous
worldviews).

Cultural
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B.  Project-Based RED D+

Chile is finalizing its implementation (or piloting) phase, which aims to
test the national instruments and institutional arrangements developed in the
Jurisdictional REDD+ and move towards the PFR phase.”” Consequently, it
has been mainly the government that have implemented Project-based REDD+
in Chile, to demonstrate the good functioning of the jurisdictional dimension
and the viability of the country to develop REDD+ projects.*® Government
REDD-+ implementation has been carried out by the National Forestry Corpo-
ration (CONAF), the agency in charge of forest management in the country, and
REDD-+ Focal Point. CONAF has developed five pilot projects with the help
of the UN-REDD program, and five through the Global Environment Facil-
ity (GEF).”?” Of these ten projects, two have been developed in Indigenous
territories and in conjunction with the communities, ensuring the inclusion of
Indigenous peoples and their representation in the portfolio of pilot projects.?®

This Part analyzes both projects. As will be shown, both constitute promis-
ing examples, where CONAF, as project developer, deployed good practices and
appropriate engagements with the Indigenous communities. Nonetheless, the
two projects have had a positive impact mainly on the individual human rights
of the Indigenous communities, rather than on their collective rights. Regard-
ing participation, in both cases the Indigenous communities have been involved
in the design and implementation of the projects; however, CONAF did not
develop a consultation process, nor did it obtain FPIC. In addition, through
access to benefits, including financial returns and capacity building, the projects
have advanced the economic rights of these communities. But this has not meant
recognition of collective land rights. Despite these shortcomings on the advance
of collective rights, it should be noted that both projects have incorporated tradi-
tional knowledge and practices, and restored culturally significant natural areas,
showing progress in the promotion of the cultural rights of these communities.

1. The “Quinquén” Project

The Quinquén project is a REDD+ project that has been developed
through the UN-REDD program by CONAF in collaboration with the Mapu-
che Indigenous community of Kmkeii (or Quinquén in a phonetic translation
into Spanish). The project is being developed in the territory of this Indigenous
community, located in the commune of Lonquimay, Araucania Region, which
is part of the “Araucarias” Biosphere Reserve.?” This 140-hectare territory is

295. See CHILEAN NAT’L FORESTRY CORP., supra note 205.

296. See id.

297 See id.
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almost entirely covered by forests; Araucarias, Lengas (Nothofagus pumilio),
Robles (Nothofagus obliqua) and Raulies (Nothofagus alpina) cover approxi-
mately 90 percent of the land.** All these are native species, with an important
conservation value due to their endangered status (such as the Araucaria),*!
and because they are part of threatened ecosystems categorized as vulner-
able.’” Additionally, as explained below, these species provide important
provisioning, regulation, and cultural ecosystem services.*”

The Kmkei Indigenous community is a group of fifty-two Mapuche fam-
ilies who live in their ancestral territories located in the Andes Mountains
in Lonquimay, the Andean zone of the Araucania Region.** This commu-
nity subsists mainly on the gathering of the Araucaria seed.”” The Araucaria
(or Pewén in Mapuzungun, the Mapuche language) is a natural monument,’*
declared in danger of extinction in 2018*” and known as a living fossil, since it
has existed on the planet since the Mesozoic era (about 251 million years
ago). It only grows between thirty and fifty centimeters per year until it is

by the United Nations Educational, Scientific and Cultural Organization (UNESCO). They
are sites for testing interdisciplinary approaches to understanding and managing changes
and interactions between social and ecological systems. See UNESCO, Biosphere Reserves
in Latin America and the Caribbean, https://en.unesco.org/biosphere/lac [https:/perma.cc/
L6CB-QSJ8] (last visited Nov. 1, 2022).
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Project] 14 (2021).
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approximately fifty meters tall, and reaches reproductive maturity between
100 and 300 years of life. Its seed, the Ngiilliw, is essential in the ways of life of
this community. It has not only food and economic uses, but also cultural and
spiritual purposes.*® Consequently, the Araucaria is a key tree for this commu-
nity and for the Andean Mapuche people.’”

The Kmkeii Indigenous community and its territory are exposed to serious
climate risks and have been already severely impacted.’’® For example, given the
extreme heat waves that have occurred in Chile in recent years, the community
and its forests are constantly exposed to wildfires.’!! In fact, this was one of the
areas directly affected by the severe forest fires of 2015 in Chile.*? This was one
of the reasons why CONAF prioritized the implementation of a REDD+ pilot
project with this community—to mitigate emissions from forest degradation
caused by fires and promote the adaptation of this community to these extreme
events.*® Accordingly, this REDD+ project is divided into two dimensions: (i)
ecological restoration of the forest;*!* and (ii) adaptation to reduce the socio-en-
vironmental vulnerability of the Indigenous community of Kmkei 3"

a. Ecological Restoration

The ecological restoration in this REDD+ project consists in carrying out
restoration activities through reforestation with Araucaria, Lenga, and Coihue
(Nothofagus dombeyi), all native species, in degraded and fragmented for-
ests in the territory of the Kmkeri Indigenous community affected by the 2015
forest fire.3'® This is done through seed gathering, germination, and planting of
a percentage of the collection, and subsequent re-vegetation to increase carbon
sequestration.’'” Specifically, the project considered the initial planting of one
thousand three hundred specimens in an area of 140 hectares.*® In addition,
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the project considered the design of a payment mechanism for environmen-
tal services to promote the sustainable management of the native forest of the
Indigenous community’s territory, with emphasis on slowing its degradation.
The integration of native trees was intended not only to accelerate forest for-
mation and increase carbon sequestration, but also to enhance the availability
of food, water, and scenic beauty, among other services provided by this forest.>
Thus, the project expressly considered the generation of ecosystem services,
valuing not only the vegetation cover, but also the socio-environmental services
(or co-benefits) related to the enhancement of the forest ecosystem.’

This project was developed with the participation of the Indigenous com-
munity in each of its stages. This was done through a specific tool developed
by CONAF called “Mapuche Intercultural Forestry Model” (MOFIM, for its
Spanish name).*?! In general terms, the objective of MOFIM is to:

“Contribute to the planning and management of the Lof Mapu (Mapuche

territory) with an intercultural methodology, incorporating in a joint and

complementary way, the worldviews, knowledge and cultural practices with
technical knowledge, so that the actions that are developed in [Mapuche]

lands and territories are culturally relevant to the local reality of the com-

munities, and contribute to the Kiime mongen (good living) and to a life in

harmony and balance with the environment.”3??

Based on the MOFIM methodology, during the first stage of the proj-
ect design, CONAF developed a participatory process with the Indigenous
community to establish the priority sites to be restored (zoning),*> with the
objective of incorporating into the reforestation plan not only a technical
perspective, such as access to areas and land capacity, but also a cultural per-
spective.*** This intercultural approach to planning sought to ensure not only
technical success, but also respect for natural cultural spaces highly valued
by the community. In this sense, the community was able to prioritize places
that were especially important to them and choose the tree species to restore
each of these sites.*” As a result, the participatory planning of actions ensured
the acceptance and commitment of the community to the project, as well as
avoiding damaging effects, such as the impact on cultural and religious sites by
reforesting with species that are not culturally appropriate.’
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Additionally, the projectidentified the ancestral practice of seed gathering
of the Kmken Indigenous community as a relevant and sustainable activity.*?’
Based on this recognition, the reforestation process used seeds gathered by the
community.’® This also brought an economic benefit to the community, which
sold the seeds (400 kilos) to CONAF for the germination and production of
plants for future reforestation activities.’”

Finally, the project incorporated a “Conservation Easement Contract” as
amechanism for the Payment for Environmental Services (PES) for the Kmkeri
Indigenous community.™® This contract has been signed directly between
the Indigenous community and the United Nations Development Program
(UNDP), one of the agents supporting the implementation of REDD+ in Chile
through UN-REDD. The contract recognizes the environmental goods and
services produced by the community through the rescue and preservation of
the Araucaria and the native forest of its territory.**' All reforestation actions
have been executed*™ and conservation actions are being developed. Conse-
quently, the Kmkeii Indigenous community is already receiving payments for
these environmental services. This payment by UNDP to the community is not
a one-time payment. Indeed, the parties agreed to a system of periodic pay-
ments.** This is important because it allows for the steady improvement of the
economic conditions of the community.

b. Adaptation to Reduce the Socio-Environmental Vulnerability
of the Kmkefi Indigenous Community to the Impacts of Climate
Change

The second dimension of the REDD+ project consisted of the recovery of
eleven hectares of areas of cultural significance and ancestral use of the commu-
nity: a Ngillatuwe and Palihue.®* The first is a sacred space where the Ngillatun
takes place. Ngillatun is an important Mapuche ceremony where the community
prays for good weather, harvests, health and abundance, among other matters of
collective importance.’®* The second is an area where the community practices
the traditional sport of Palin.*® Due to the forest fires, both areas were devoid of

327 Seeid. at 57

328. See id.

329. See id. at 70.

330. See id. at 66.

331. Seeid. at 67

332. Certified by CONAF on August 21,2021. CHILEAN NAT’L FORESTRY CORP., 100% DE
LAS OBRAS EJECUTADAS EN LA COMUNIDAD DEFINIDAS SEGUN PLAN DE TrABAJO [100% Of The
Works Executed in the Community Defined by the Work Plan] 1 (2021).

333. Low Value Grant Agreement between U.N. Dev. Program and the Indigenous
Cmty. of Quinquen (Oct. 2019).

334. See CHILEAN NAT’L FORESTRY CORP., supra note 300, at 30.

335. For an in-depth description of this ceremony see Gilberto Sdnchez C., Oraciones
Rituales en Pewenche Chileno Ritos Ngillatun y Piinteviin [Ritual Prayers in Chilean Pewenche
Rites: Ngillatun and Piinteviin], 16 REvISTA CHILENA DE ANTROPOLOGIA 131 (2001).

336. See Ignacio Garoz & Josetxu Linaza, Juego, Deporte y Cultura En La Infancia: El



292 JOURNAL OF ENVIRONMENTAL LAW V41:2

vegetation and the soil had been degraded. *" Consequently, in response to the
community’s concerns, the project considered the recovery and enhancement of
these spaces through reforestation and forest conservation actions.

The project also considered actions for adaptive management of vegetation
resources based on community production of native forest species for their own
use. The Kmken Indigenous community had no infrastructure for the produc-
tion of plants for self-sufficiency.*® Consequently, the number of areas devoid of
vegetation and/or in the process of degradation was increasing over time.** For
this reason, CONAF held workshops and courses on the production of native
forest species and developed the necessary infrastructure such as community
greenhouses, warehouses, and water wells for the production of five thousand
plants per year.** In addition, CONAF provided training on plant-health pro-
tection of native forests.**' These courses, workshops, and trainings enabled the
community to generate technical knowledge and produce plants that will help
prevent the degradation of their forests and improve their forest’s quality over
time. The improvement of community infrastructure, access to water, and train-
ing has undoubtedly improved the social conditions of the community.

Finally, due to the serious fires that have occurred in this territory, such
as the severe fire of 2015, the Kmkeii Indigenous community expressed the
need to be trained to prevent and take action against such events.**? For this
reason, the project developed adaptation actions associated with forest fire
prevention and firefighting through training, equipment and clothing for the
Indigenous community.** This set of measures led to the constitution of a bri-
gade of forest firefighters: the Kmkeii First Attack Volunteer Forestry Brigade
(“Brigada Forestal Voluntaria de primer ataque de Kmkeii”).* The creation
of this brigade within the Indigenous community has had a positive impact on
the protection of their forest. During the 2020 fire season in Chile, the brigade
performed very well in controlling these events.**

Thus, the project has enhanced several human rights of the Kmke#i com-
munity. For example, the project has promoted participation rights through
the direct involvement of the community in all stages: zoning (planning),
implementation (restoration), and follow-up (monitoring). Additionally, the
improvement of infrastructure (greenhouses, warehouses, and water wells) and

Significado Del Palin Para El Nifio Mapuche [Game, Sport and Culture in Childhood: The
Meaning of the Palin for the Mapuche Child], 17 REvisTA DE PsicoLoGia DEL DEPORTE 103
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the development of training have undoubtedly enhanced their social rights.
Moreover, through the payment for environmental services, important prog-
ress has been made in the economic conditions of the community. But these are
all improvements on their individual rights, and not on their rights as peoples.

In this sense, the procedural right of participation has been promoted,
which follows mainly from the Rio Declaration,** and not consultation and
FPIC, enshrined in ILO Convention No. 169 and UNDRIP, which are sui
generis procedural rights that Indigenous peoples hold in their status as such.
Regarding land rights, the weaknesses noted in the Chilean Jurisdictional
REDD+ have not affected the success of the project, as territorial conflicts had
already been fairly resolved prior to execution of the project.’ After thirteen
years of land conflicts, in 2007, the State partially recognized the collective land
rights of the Kmkefi Indigenous community.*** Nonetheless, this recognition
of land rights refers mostly to ownership, use, and benefit from the land and
resources (regularization of ownership and formal land titles) rather than con-
trol, self-government and, ultimately, sovereignty.

2. The “Carahue-Saavedra” Project

The “Carahue-Saavedra” project is a REDD+ initiative that has been
developed by CONAF from 2017 to date with the financial assistance of the
Global Environment Facility (GEF), and with the technical support and over-
sight of the World Bank.** This project, located in the Araucania Region, was
executed in two areas: (i) Carahue commune, inland area; and, (ii) Saavedra
commune, coastal area.** For the purposes of this Article, only this last area
of the project will be analyzed, since it was carried out on Indigenous territory.
This area of the project is located in an ancestral Mapuche territory declared
by the State as an Indigenous Development Area (or “ADI’, for its Spanish
name).” Recognizing the status of the area as Indigenous, CONAF developed
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the project in collaboration with the Indigenous communities that inhabit this
territory: the Lof Mari Kifie, a traditional Mapuche organization composed of
fifteen Indigenous communities, comprising 320 families.*

This territory has a high level of biodiversity and endemism.’* This
means that in this territory it is possible to find an important number of unique
species that only exist in Chile. The environmental relevance of this area
is associated with the particular flora and fauna of Lake Budi, the only salt
lake in Latin America, declared a Priority Conservation Site by the Chilean
State.* Additionally, there are large areas of native forest of Roble, Rauli,
and Coihue, in addition to wetlands with abundant vegetation, which are home
to a significant number and diversity of species, particularly birds.** One of
the main environmental problems in this territory has been the degradation
of the land and forests.*® This territory is heavily deforested due to fires and
high anthropic pressure from agriculture.” According to studies developed
by CONAF** sixty-nine percent of the Saavedra commune is at high risk of
deforestation, desertification, land degradation, and drought and the remain-
ing thirty-one percent is at very high risk.*’

Accordingly, one of the objectives of the project was the reforestation
of four hundred hectares of the territory with native species.*® By 2021, one
hundred and seventy hectares had been reforested.®' In addition, the project
implemented a monitoring and verification system, through which it was veri-
fied that the project has absorbed twenty-nine thousand tons of CO2 to 2021.3
Given the successful results that have been reported to date, the project has been
expanded and is considering the restoration of three hundred and fifty additional
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hectares of forest, including payment for results to the Lof Mari Kiiie Indigenous
communities for a six-year period through the Green Climate Fund.*®

This project has been developed with the participation of the Indige-
nous communities. As in the Quinquén Project, CONAF used the Mapuche
Intercultural Forestry methodology (MOFIM).** In addition, CONAF elabo-
rated and applied an additional framework, the “Indigenous Peoples Planning
Framework” (MPPI, for its Spanish name).* In general terms, the MPPI aims
to “guide the process of implementation and development of the project in the
territory, providing guidelines for the process to be carried out with respect
for the dignity, culture, ways of life, and rights of the Indigenous peoples living
there.”* Both instruments establish guidelines to identify possible adverse
effects on Indigenous peoples and to avoid, mitigate, and/or compensate for
any such effects. Also, both provide criteria to ensure that the Indigenous com-
munities that inhabit the territory where the project is implemented receive
social and economic benefits.

Within this methodological framework, the project created, with the direct
participation of the Lof Mari Kifie, a territorial planning instrument to deter-
mine the conservation activities to be developed in the territory over the next
five years, including the prioritization of areas for reforestation and ecological
restoration.®” The development of this planning instrument was conducted at
two scales: communitarian and individual.**® The first refers to a larger scale, rec-
ognizing community spaces and uses of the territory, including natural sites of
cultural significance. Through the participatory zoning process, the project iden-
tified important sites such as menokos,*® nguillatues, and other collective spaces
of interest to the Lof Mari Kifie.””° This, in turn, allowed for the prioritization of
work to protect and restore these sites.’”! Thus, the planning of the project’s ter-
ritorial interventions considered not only environmental aspects, but also social
and cultural, which is fundamental for management of Indigenous territories.
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The second planning instrument refers to property-level plans that
CONAF worked directly with individual owners.’”> The purpose of these plans
is to establish the concrete actions that will make it possible to achieve the
objectives set out more generally in the project. In particular, these instru-
ments are thought of as a way to identify and access the different national
financing mechanisms that will allow implementing actions.””” Each action of
the property-level plan (also called subproject) identifies the domestic finan-
cial mechanisms that can be made available. For example, forest conservation
actions and environmental education are linked with the Environmental Pro-
tection Fund of the Chilean Ministry of the Environment.*” On the other hand,
sustainable agricultural practices are connected to subsidies to agricultural and
forest landowners through the Chilean Ministry of Agriculture.’” Additionally,
CONAF developed a proposal to adjust different national financing mecha-
nism in the forestry sector in order to fund more actions of the property-level
plans. They promote the restoration and protection of forest ecosystems within
the framework of the National REDD+ strategy.”

The project has already developed eighty-nine property-level plans,
which have been incorporated by the Municipality as a territorial planning
instrument for the commune.’”” It should be noted that in this area the mem-
bers of the Indigenous communities have secure land titles. Consequently,
in this case this property level approach has been relatively effective. But
considering that not many Indigenous people have secure land titles, it calls
into question the feasibility of this approach in other Indigenous territories.
Since Indigenous rights to land have not been recognized and address in the
jurisdictional dimension of REDD+ in Chile, focusing projects on individual
land-owners could compromise the feasibility and success of REDD+ activi-
ties in Indigenous areas. Although the “Carahue-Saavedra” project identifies
communitarian spaces, through these property-level plans it strengthens indi-
vidual land ownership. This is concerning, given that individual ownership and
the Western concept of property has been historically problematic for Indige-
nous peoples, including the Mapuche people in Chile.’”®

Finally, it is worth mentioning that the project developed relevant adap-
tation measures related to dune management.”” These coastal Indigenous
communities are affected by the advance of coastal dunes towards the interior,
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generating a desertification process.®® Consequently, the project considered
the execution of several control actions, including the reforestation of those
lands adjacent to the coast. This provides stability and moisture to the soil
and combats the advance of the dunes.®®' The project has also financed the
development of water management systems, specifically rainwater harvesting,
which is essential for the adaptation of these communities that are increasingly
affected by drought.*? Both adaptation actions included technical training of
three hundred and seventeen community members.**?

Through the MOFIM and the MPPI, the project has been developed
with the direct involvement of the Indigenous communities in all stages. In
addition, Indigenous communities will receive payments for a six-year period
through the Green Climate Fund and community members will be able to
access national financing mechanisms for the implementation of the activities
established in the property-level plans. The project has also executed adapta-
tion actions and capacity building in dune management through reforestation
and development of water management systems, advancing the social condi-
tions of the communities. Nonetheless, these are all positive impacts on the
individual rights of the Lof Mari Kifie Indigenous communities, and not their
collective rights as peoples.

With respect to procedural rights, no consultation was carried out and
FPIC has not been obtained, although participation rights are promoted.
Additionally, the project has not recognized the territorial rights of the Indig-
enous communities. Although the project developed a community level plan,
where collective spaces and uses of the territory were identified, the project
was finally implemented mainly through property plans with individual Indig-
enous landowners. Not only does this imply a failure to recognize collective
territorial rights, it even weakens them. This is because it strengthens individ-
ual ownership and Western property rights, which directly collide with the way
in which Indigenous peoples relate to the land and on which their ways of life
are grounded.
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TABLE 2: THE RIGHTS OF INDIGENOUS PEOPLES IN THE CHILEAN

V41:2

Project

Actions / Safeguards

IP Rights

Quinquén

- Direct participation of the Indigenous community in all stages
of the project, including design (zoning), implementation
(restoration), and follow-up (monitoring).

Participation

- Payment for environmental services for reforestation and
conservation of native forest (“Conservation easement
contract” with UNDP).

Economic

- Improvement of infrastructure in the community for
reforestation activities (greenhouses, warehouses, and water
wells).

- Technical training on native plant production, reforestation,
protection, and monitoring. Capacity building.

- Training community members to prevent and fight forest fires
(creation of fire brigade).

Social

- Reforestation with seeds obtained through traditional
gathering. Promotion of ancestral knowledge and practices.
- Identification and environmental recovery of eco-cultural
spaces: Ngillatuwe and Palihue.

Cultural

Carahue-
Saavedra

- Direct involvement in all stages of the project, including design
and implementation.

Participation

- Payment for results in the reforestation of three hundred and
fifty hectares with native species for a six-year period through
the Green Climate Fund.

- Identification of national financing mechanisms for the
implementation of the activities established in the property-
level plans.

Economic

- Adaptation actions and capacity building in dune management
through reforestation and development of water management
systems.

Social

- Creation of a territorial planning instrument that identifies
the community spaces and uses of the territory, including

sites of cultural significance, such as Menokos and Ngillatuwe.
Prioritization for restoration through reforestation with native
species.

Cultural

VI. CoNcCLUSION

Climate change affects Indigenous peoples disproportionately, and in
dimensions that other groups in society do not experience. Due to the close
relationship of Indigenous peoples with the land, and given that their eco-
nomic, social, and cultural activities depend heavily on natural resources most
exposed to climate variability and extremes, climate change affects not only
their livelihoods, but their ways of life and identities as peoples. Moreover,
as actual experiences have shown, responses to climate change, such as poli-
cies, plans, and projects, can also have damaging effects on Indigenous peoples.
Therefore, it is essential that climate change governance effectively protects
and promotes the human rights of Indigenous peoples.



2023 HUMAN RIGHTS OF INDIGENOUS PEOPLES 299

In this context, Indigenous Peoples’ Organizations (IPOs), Non-gov-
ernmental organizations (NGOs), and scholars expressed concern regarding
REDD+ as a climate change mitigation and adaptation mechanism through
forest governance. In attention to these concerns, during the development
of this mechanism at the international level, the United Nations Framework
Convention on Climate Change (UNFCCC) placed special emphasis in the
elaboration of social safeguards in order to protect the human rights of Indig-
enous peoples. These safeguards have gained progressive relevance over the
years, to the point that their compliance must be reported by developing coun-
tries implementing REDD+ activities to the UNFCCC in a clear, complete,
and timely manner through national communications. These UNFCCC deci-
sions have in turn been complemented by other types of norms that establish
social safeguards designed to protect and promote the human rights of Indig-
enous peoples. For example, multilateral programs such as UN-REDD, the
Forest Carbon Partnership Facility (FCPF), and the Global Environment
Facility (GEF) aim to provide technical and financial support to developing
countries so that they can successfully implement the REDD+ mechanism,
while also establishing safeguards on the rights of Indigenous peoples.

These safeguards have been recognized as a clear advance of interna-
tional environmental norms regarding the rights of Indigenous peoples. But
these safeguards are far from being perfect and have significant limitations.
Mainly, these safeguards have a weak engagement with UNDRIP (which has
been only “noted’; following the wording of the Cancun Agreement) and favor
the protection of Indigenous peoples’ individual human rights rather than
their sui generis collective rights deriving from their status as peoples. The
international REDD+ regime promotes: Indigenous peoples’ participation as
“stakeholders,” rather than consultation and Free, Prior and Informed Consent
(FPIC) as peoples; traditional knowledge rather than collective cultural rights;
and land tenure security rather than Indigenous territorial rights (customary
and collective).

Following the social safeguards established in the international REDD+
framework, Chile has placed special emphasis on respecting the human rights
of Indigenous peoples in the domestic development of REDD+ activities
and projects. As described and analyzed in Part V, both the jurisdictional and
project-based dimensions of REDD+ in Chile have respected and promoted
participatory, social, cultural, and economic rights of Indigenous peoples. In
concrete terms, both projects analyzed in this study have been developed
jointly with the Indigenous communities in all phases: design, implementation,
and follow-up. Likewise, the projects, through climate adaptation actions (such
as the control of fires and desertification), have enhanced the living conditions
of the communities. In turn, both projects ensured payment to the Indigenous
communities for forest protection, conservation, and reforestation, improving
their economic conditions.
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In contrast, the REDD+ projects in Chile largely failed to acknowledge
the collective rights of Indigenous peoples, which are fundamental to their
existence, well-being, and cultural identity as peoples. Indeed, the operational-
ization of REDD+ in Chile has not promoted important procedural rights such
as FPIC, or certain substantive rights, such as land rights. For example, neither
the Chilean Jurisdictional REDD+ nor the project-based dimension has rec-
ognized Indigenous peoples’ territorial rights. At the jurisdictional level, land
issues have been restricted to tenure. At the local level, the “Quinquén” project
did not address land rights, and the “Carahue-Saavedra” project strengthened
individual rights of ownership of Indigenous people over land, which collide
directly with the ways of life of the Indigenous communities.

From 2021, the Chilean National Forestry Corporation (CONAF) in collab-
oration with the Food and Agriculture Organization of the United Nations (FAO)
-and under the financing of the Green Climate Fund- is executing the “+Bosques”
project.®* The objective of the project, which considers a six-year implementation
and an investment of sixty million U.S. dollars, is to execute actions for the res-
toration and sustainable management of twenty-five thousand hectares of native
forest in six regions of Chile and the reduction of two hundred and fifty thousand
tons of CO2 emissions by 2030.%> As stated in the +Bosques website, thirty per-
cent of the project will be developed with Indigenous communities.*

In this sense, considering that the execution of the +Bosques project will
implement forest management actions in various Indigenous territories across
six regions, it is essential that the current Chilean REDD+ national framework
addresses Indigenous peoples’ territorial rights in a clear and timely manner.
It is also important for Chile to move from general participation of Indigenous
peoples as stakeholders, to FPIC. Both of these collective rights, land rights
and FPIC, directly relate to Indigenous peoples’ right to self-determination.
Consequently, these rights are critical to ensure the cultural survival of Indige-
nous peoples and their identities as peoples.

If the Chilean REDD+ national framework were to recognize Indig-
enous land rights; establish strategies, programs, and plans to resolve land
conflicts; provide Indigenous peoples control over their lands; and expand
FPIC significantly, REDD+ in Chile would consolidate as a mechanism that
is mutually supportive of the UNFCCC, UNDRIP, and ILO Convention No.
169. The domestic operationalization in Chile, in turn, would not only have a
positive impact on the individual human rights of Indigenous peoples, but also
their collective rights as peoples.
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