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the neW racial preferenceS [a]

Devon W. Carbado
Cheryl I. Harris [b]

M ichigan’s Proposal 2 and California’s Proposition 209 both prohibit their 
state governments from discriminating or granting “preferential treatment 

... on the basis of race.”  Both initiatives were aimed at eliminating state promulgated 
race-based affirmative action programs because for advocates of Proposal 2 and 
Proposition 209, affirmative action is the quintessential example of a preference on 
the basis of race; the policy benefits blacks and Latinos while burdening whites and, 
in some formulations, Asian Americans.

More generally, proponents of these initiatives argued that state policy should not 
be based on race at all but rather should embody the principles of colorblindness 
and race neutrality, concepts they deployed interchangeably to mean the non-
utilization of race.  This racial logic made both ballot initiatives the heirs of Brown 
and affirmative action policies the heirs of Plessy. 

Drawing from our recent article in the California Law Review of the same title, this 
essay neither defends affirmative action—though we support the policy—nor 
critiques anti-affirmative action initiatives—though we oppose such measures. 
Instead, our project is to take Proposition 209 and Proposal 2 seriously by engaging 
in something of a thought experiment: What concretely does it mean to make 
institutional processes colorblind or race neutral? We explore this question in the 
context of school admissions policies, where selection procedures have been highly 
scrutinized and debated. 

In addition to an evaluation of “objective” measures of academic achievement, 
such as standardized test scores and grade point averages, college and university 
admission requirements also include an assessment of letters of recommendation 
and personal statements.  We are most interested in the personal statement, which 
plays a particularly important role in an applicant’s file.  Admissions officers read 
these statements to ascertain whether applicants can distinguish themselves 
and demonstrate that their potential contributions to the school extend beyond 
the applicants’ numerical scores.  Applicants, for their part, employ the personal 
statement as a way to quite literally inscribe themselves into and personalize the 
application. Because personal statements play such a critical role, it is important 
to consider: what do “anti-preference” mandates require with respect to personal 
statements?

Focusing on the personal statement, we will demonstrate that excising race from 
admissions is far from simple. Indeed, so long as the personal statement is part 
of the admissions process, implementing the colorblind imperative of Proposition 
209 and Proposal 2 might not even be possible.  There are at least three reasons 
to explain why. First, an applicant’s file can contain not only direct or explicit racial 

Introduction
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signifiers (e.g., “As a young Latina...”), they can also contain indirect or implicit 
racial signifiers (e.g., “My name is Maria Hernandez and I lived all my life in East Los 
Angeles...”). Because race can be embedded in an applicant’s name, geographical 
connections, and other non-race specific references, eliminating explicit and direct 
references to racial categories or racial group membership is not the same thing as 
eliminating race altogether. 

Second, the fact that an admissions officer understands that she is not supposed to 
take race into account, does not mean that she is in a cognitive position to comply 
with that command. Studies in social psychology suggest that, notwithstanding 
efforts to ignore race, race will remain salient—an elephant in the mind.  How this 
will impact her reading of any given file, is hard to know. The broader point is that 
preventing the explicit consideration of race is not the same thing as preventing any 
consideration of race.

Third, even assuming that an admissions file contains no racial markers whatsoever 
(i.e., no implicit or explicit racial signifiers), at least one line of research in social 
psychology provides a basis for concluding that an admissions officer’s default 
presumption will be that the applicant is white. To the extent that this is the case, 
race remains a part of the admissions process.

Significantly, our claim that likely race cannot be excised from the admissions 
process—and that elimination of the express consideration of race is not the 
elimination of race tout court—is only half of the story. As we will show, again 
drawing on the personal statement, the other crucial half of the story is that 
prohibiting explicit references to race in the context of admissions does not 
make admissions processes race neutral. On the contrary, this racial prohibition 
installs what we call a “new racial preference.”  Taking the standard definition of 
“preferential” treatment to mean the “‘giving of priority or advantage to one person 
over ... others,”’ efforts to excise race from admissions processes can do just that. 
Consider first the applicant’s experience.

Colorblind admissions regimes that require applicants to exclude references to 
race in order to preclude institutions from considering them on the basis of race 
create an incentive for applicants to suppress their racial identity and to adopt 
the position that race does not matter in their lives. This incentive structure is 
likely to be particularly costly to applicants for whom race is a central part of their 
social experience and sense of identity. The life story of many people—particularly 
with regard to describing disadvantage—simply does not make sense without 
reference to race. Their lives may become unintelligible to admissions officials and 
unrecognizable to themselves. 

Of course, how one presents oneself in the context of any admissions process is 
ultimately a question of choice: applicants can ultimately choose whether to make 
their racial identity essential or inessential, salient or insignificant. Our point is 
simply that a formally colorblind admissions process exerts significant pressures 
and incentives that constrain that choice and inhibit the very self-expression that 
the personal statement is intended to encourage. This is at least one sense in which, 
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in a colorblind admission process, applicants are neither similarly situated nor 
competing on a level field. The dissimilarity among applicants and the unevenness 
of the field is a function of the racial preference colorblind admissions regimes 
produce. This racial preference benefits applicants who (a) view their racial identity 
as irrelevant or inessential and (b) make no express mention of it in the application 
process. These applicants are advantaged vis-à-vis applicants for whom race is a 
fundamental part of their sense of self.

The racial preference of colorblind admission regimes is also discernible from the 
institutional side of the application process. Should an applicant describe herself in 
explicitly racial terms because her racial identity and experiences are an important 
part of who she is, she is disadvantaged in a colorblind admissions process in two 
ways. First, readers of admissions files who encounter a personal statement from an 
applicant who asserts her racial identity confront the dilemma of whether they can 
legitimately consider the statement as it stands, whether doing so would constitute 
“cheating,” or whether the statement can or should be racially cleansed. Whichever 
option is pursued, the reader must wrestle with whether and how this racial 
information can be processed.  Because of uncertainty about the way racially marked 
information should be managed, the file risks being classified as problematic; files 
without explicit racial references do not pose such difficulties.

Secondly, to read the file in a “colorblind” way, the admissions officer would likely 
have to ignore highly relevant information, without which the applicant’s personal 
statement might literally not make sense. Candidates whose personal statements 
avoid references to race do not face these same risks. This is another sense in which 
colorblind admissions processes are tilted to prefer applicants who subordinate or 
suppress their race.

As should already be apparent, the new racial preference that formally race-free 
admissions processes create is not a preference for a racial category per se.  Nor is this 
preference “on the basis of skin color,” which is how opponents of affirmative action 
characterize the policy. The new racial preference gives a priority or advantage to 
applicants who choose (or are perceived) to suppress their racial identity over those 
who do not (or are not perceived to) so choose.

One might think of this preference as a kind of racial viewpoint discrimination, 
analogous to the viewpoint distinction or preference that the First Amendment 
prohibits. Race is the “content” and colorblindness and racial consciousness are 
competing “viewpoints.” Just as the government’s regulation of speech must be 
content neutral and cannot be based upon the viewpoint expressed, a university’s 
regulation of admissions should be content neutral and should not burden or prefer 
applicants based upon the racial viewpoint their personal statements express.

To be clear, we are not employing “content” and “viewpoint” in their strict First 
Amendment sense.  We employ them here as heuristics to make the point that 
racial viewpoints are expressed not only at the level of explicitly articulated ideas, 
but at the level of identity. In this respect, it bears mentioning that most people 
believe that race exists as a social relation, but they differ as to its meaning, its 

UCLA | SCHOOL OF LAW     Scholarly Perspectives   [ 7 ]

207747_UCLA_Law_2009_Journal.indd   7 7/13/2009   11:38:43 AM



social and legal significance,  as well as how it should be expressed and embodied. 
They would agree that race has “content” (at least in the minimalist sense of racial 
categorization), but disagree about the “viewpoint” race should express.

Note that in the context of any given admissions pool, black students could be in 
the category of students for whom race is not an essential part of their identity 
and white students could be among the students for whom race is central to their 
self-definition. This is not to say that whites and non-whites are likely to be equally 
represented in both categories. The effects of the colorblind racial preference may 
well be racially disproportionate; that is, as an empirical matter, it could be that 
a greater proportion of racial minorities as compared to whites consider race to 
be a salient and constitutive part of who they are.1 While this disparate impact 
issue is important, it is not the central focus of this Article. Our primary objective 
is to highlight the role the personal statement plays in the context of admissions 
to demonstrate that Proposition 209 and Proposal 2 neither eliminate race from 
admissions nor make admissions processes racially neutral. Both initiatives produce 
a new racial preference that has gone largely unnoticed.

To develop these arguments more fully we draw on the life experiences of two public 
figures as relayed in their autobiographies: Barack Obama, President of the United 
States and  Clarence Thomas, a Supreme Court Justice.2    

In Part I, we draw on these accounts to construct “personal statements” as if each 
subject were a hypothetical candidate to a selective college, university, or graduate 
program. Despite the profound differences in political alignments between these 
men, even regarding their views on the salience of race, it is clear that race plays 
an important role in each of their stories. We explore whether and to what extent 
these personal statements could be re-written without reference to race and remain 
intelligible as well as the burdens imposed in trying to do so. We also consider 
whether excising race in fact renders personal statements colorblind or race 
neutral. Part II examines these statements from the university’s perspective. Here 
we ask: can an admissions committee read race out of the personal statement and 
what are the consequences of doing so? Together, Parts I and II demonstrate the 
persistence of race even in formally race-free admissions regimes such as those that 
are implemented in response to Proposition 209 and Proposal 2. The question then 
becomes: Why do these regimes continue to have standing as colorblind and race-
neutral processes? The full article from which this redacted version is drawn answers 
that question by describing and critiquing the theoretical foundation of  the claim 
that “anti-preference” initiatives produce colorblindness and race neutrality.  We 
note that a central problem lies in the conflation of the assertion that “race should 
not matter”—the normative, with the assertion that “race does not matter”—the 
empirical.  We point out that there are myriad ways in which race continues to 
matter, even with respect to those like Clarence Thomas, who are strong proponents 
of colorblindness.  Indeed, the fact of his racial identity and experiences is enlisted 
by him as well as others to legitimate the call for colorblindness.   We also, in that 
article, endeavor to clarify the debate by introducing a new racial vocabulary to shift 
the terms upon which race-based policies are conceptualized and adjudicated. We 
then apply that new racial understanding to the admissions context. This essay does 
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not include those analyses.  It focuses on the problems of attempting to excise race 
from the personal statement.  

While the specific question can differ from school to school, the personal 
statement generally calls upon applicants to provide some personal 

narrative in which they state something unique about themselves. Others call on 
applicants to provide information regarding “disadvantage overcome.” 

In this section, we take autobiographical statements from President Barack Obama 
to construct a hypothetical personal statement.  We do so for three principal reasons: 
(1) to identify the burdens imposed on applicants by “anti-preference initiatives” 
like Proposal 2 and Proposition 209  that are interpreted to require that applicants  
not include references to race in their personal statements, (2) to explain why 
racial erasure does not make the application process racially neutral, and (3) to 
illustrate some of the subtle but significant ways in which racial advantages and 
disadvantages can persist in formally race-free admissions environments. We begin 
with a “personal statement” based on Barack Obama’s Dreams from My Father: A 
Story of Race and Inheritance.

That my father looked nothing like the people around me—that he was black as 
pitch, my mother white as milk—barely registered in my mind. 

In fact, I can recall only one story that dealt explicitly with the subject of race 
.... According to the story, after long hours of study, my father had joined my 
grandfather and several other friends at a local Waikiki bar. Everyone was in a 
festive mood, eating and drinking to the sounds of a slack-key guitar, when a 
white man abruptly announced to the bartender, loudly for everyone to hear, 
that he shouldn’t have to drink good liquor “next to a nigger.” The room fell quiet 
and people turned to my father, expecting a fight. Instead, my father stood up, 
walked over to the man, smiled, and proceeded to lecture him about the folly 
of bigotry, the promise of the American dream, and the universal rights of man. 
“This fella felt so bad when Barack was finished,” Gramps would say, “that he 
reached into his pocket and gave Barack a hundred dollars on the spot.”         

[Multiracial.] “I am not black,” Joyce said. “I’m multiracial .... It’s not white 
people who are making me choose [one part of my identity]. Maybe it used to 
be that way, but now they are willing to treat me like a person. No—it’s black 
people who always have to make everything racial. They’re the ones making me 
choose.” 

They, they, they. That was the problem with people like Joyce. They talked about 
the richness of their multicultural heritage and it sounded real good, until you 
noticed that they avoided black people. It wasn’t a matter of conscious choice, 
necessarily, just a matter of gravitational pull, the way integration always 
worked, a one-way street. The minority assimilated into the dominant culture, 
not the other way around. Only white culture could be neutral and objective. 
Only white culture could be nonracial, willing to adopt the occasional exotic 

I. THE APPLICANT: 
Constructing 
the Personal 
Statement

A. Dreams from 
My Father: Pieces 
of a Story of Race 
and Inheritance

1) The Personal 
Statement
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into its ranks. Only white culture had individuals. And we, the half-breeds and 
the college-degreed, take a survey of the situation and think to ourselves, Why 
should we get lumped in with the losers if we don’t have to? We become so 
grateful to lose ourselves in the crowd, America’s happy, faceless marketplace; 
and we’re never so outraged as when a cabbie drives past us or the woman in 
the elevator clutches her purse, not so much because we’re bothered by the fact 
that such indignities are what less fortunate coloreds have to put up with every 
single day of their lives—although that’s what we tell ourselves—but because 
we’re wearing a Brooks Brothers suit and speak impeccable English and yet have 
somehow been mistaken for an ordinary nigger. 

[Community organizing] In 1983, I decided to become a community organizer.... 
That’s what I’ll do. I’ll organize black folks. At the grass roots. For change.... Wrote 
to every civil rights organization I could think of, to any black elected official in 
the country with a progressive agenda, to neighborhood councils and tenant 
rights groups. When no one wrote back, I wasn’t discouraged. I decided to find 
more conventional work for a year, to pay off my student loans and maybe even 
save a little bit.

Eventually a consulting house to multinational corporations agreed to hire 
me as a research assistant.... As far as I could tell, I was the only black man in 
the company, a source of shame for me but a source of considerable pride for 
some of the company’s secretarial pool. They treated me like a son, those black 
ladies; they told me how they expected me to run the company one day... [A]s 
the months passed, I felt the idea of becoming a community organizer slipping 
from me.... I turned in my resignation at the consulting firm and began looking 
in earnest for an organizing job... In six months I was broke, unemployed, eating 
soup from a can. 

[Divided Soul?] When people don’t know me well, black or white, discover my 
background (and it’s usually a discovery, for I ceased to advertise my mother’s 
race at the age of twelve or thirteen, when I began to suspect that by doing so I 
was ingratiating myself to whites), I see the spilt-second adjustments they have 
to make, the searching of my eyes for some telltale sign. They no longer know 
who I am. Privately, they guess at my troubled heart, I suppose—the mixed 
blood, the divided soul, the ghostly image of the tragic mulatto trapped between 
two worlds. And if I were to explain that no, the tragedy is not mine, at least not 
mine alone, it is yours, sons and daughters of Plymouth Rock and Ellis Island, it is 
yours ... well, I suspect that I sound incurably naive .... Or worse, I sound like I’m 
trying to hide from myself. 

Let’s imagine that Barack Obama sat down and wrote the foregoing account 
as his personal statement for the law school application process. Assume that 

he believes that the above narrative best captures who he is as an individual and his 
normative commitments about family, community and nation. 

2) Does  this 
Statement Violate 

the Mandate for 
Colorblindness?
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Assume that Obama is interested in the University of California, Berkeley, School of 
Law as his second choice. He believes that the history of student activism at Berkeley 
suggests that the law school will be a good fit for a person who is interested in 
community organizing.  However, he is concerned about Proposition 209 because 
since its implementation, the number of black law students at the law school has 
diminished. Indeed, in 1997, the very first year that Proposition 209 took effect, 
Berkeley Law enrolled only one black student. Although numbers at Berkeley Law 
have improved since then, they are not nearly as high as they were in the pre-209 
days.3  

Nor is Obama’s concern just about how the demographics of a law school’s student 
body might impact that school’s institutional culture and environment, though this 
is certainly on his mind. Indeed, he has read Claude Steele’s work on stereotype 
threat and its impact on groups like black students that are subject to negative 
societal stereotypes: According to Steele, black students tend to under-perform 
on academic assessments like high stakes tests because of a concern that their 
performance might confirm negative stereotypes about black intellectual inferiority.  
Obama queries whether this “threat in the air”4 might actually be heightened as a 
function of small black enrollments. But, again, his worries do not end here. He is 
deeply concerned about the application itself. His questions, specifically, are these: 
Does the fact that his personal statement is explicitly racialized violate Proposition 
209? Should he strike all references of race from his personal statement?  Would 
any reference to race in his background violate the norm of colorblindness that 
Proposition 209 purportedly instantiates? 

Obama searches Berkeley Law’s admissions materials for an answer to this question. 
The admissions policies state simply that “[r]ace ... [is] not used as a criterion for 
admission.”  On the other hand, there is no clear direction in the admissions material 
that prohibits any mention of race.  Indeed, the school invites applicants to relate 
how they may have overcome disadvantage including “a personal or family history 
of cultural, educational, or socioeconomic disadvantage.”  Shouldn’t this include 
racial disadvantage? Or would even these racial references be impermissible?

There are a number of options available to Obama. He could decide not to apply 
to Berkeley Law. He could believe that doing so would require him to suppress an 
important sense of himself: his racial identity and experiences. But let’s suppose 
that Obama decides to apply. He queries: “What if I simply removed all references of 
race from my personal statement? Presumably that would satisfy Proposition 209’s 
investment in colorblindness.” He then proceeds to do precisely that, producing the 
personal statement below.

That my father looked nothing like the people around me that he was black as 
pitch, my mother white as milk barely registered in my mind. 

In fact, I can recall only one story that dealt explicitly with the subject of race 
.... According to the story, after long hours of study, my father had joined my 
grandfather and several other friends at a local Waikiki bar. Everyone was in a 
festive mood, eating and drinking to the sounds of a slack-key guitar, when a 

REDACTED 
STATEMENT
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white man abruptly announced to the bartender, loudly for everyone to hear, 
that he shouldn’t have to drink good liquor “next to a nigger.” next to my 
father.   The room fell quiet and people turned to my father, expecting a fight. 
Instead, my father stood up, walked over to the man, smiled, and proceeded to 
lecture him about the folly of bigotry, the promise of the American dream, and 
the universal rights of man. “This fella felt so bad when Barack was finished,” 
Gramps would say, “that he reached into his pocket and gave Barack a hundred 
dollars on the spot.”

[Multiracial.] “I am not black,” Joyce said. “I’m multiracial .... It’s not white people 
who are making me choose [one part of my identity]. Maybe it used to be that 
way, but now they are willing to treat me like a person. No-it’s black people who 
always have to make everything racial. They’re the ones making me choose.” 

They, they, they. That was the problem with people like Joyce. They talked about 
the richness of their multicultural heritage and it sounded real good, until you 
noticed that they avoided black people. It wasn’t a matter of conscious choice, 
necessarily, just a matter of gravitational pull, the way integration always 
worked, a one-way street. The minority assimilated into the dominant culture, 
not the other way around. Only white culture could be neutral and objective. 
Only white culture could be nonracial, willing to adopt the occasional exotic 
into its ranks. Only white culture had individuals. And we, the half-breeds and 
the college-degreed, take a survey of the situation and think to ourselves, Why 
should we get lumped in with the losers if we don’t have to? We become so 
grateful to lose ourselves in the crowd, America’s happy, faceless marketplace; 
and we’re never so outraged as when a cabbie drives past us or the woman in 
the elevator clutches her purse, not so much because we’re bothered by the fact 
that such indignities are what less fortunate people coloreds have to put up 
with every single day of their lives—although that’s what we tell ourselves—but 
because we’re wearing a Brooks Brothers suit and speak impeccable English and 
yet have somehow been mistaken for an ordinary person nigger. 

[Community organizing] In 1983, I decided to become a community organizer.... 
That’s what I’ll do. I’ll organize black folks people. At the grass roots. For change. 
... Wrote to every civil rights organization I could think of, to any black elected 
official in the country with a progressive agenda, to neighborhood councils and 
tenant rights groups. When no one wrote back, I wasn’t discouraged. I decided to 
find more conventional work for a year, to pay off my student loans and maybe 
even save a little bit. 

Eventually a consulting house to multinational corporations agreed to hire 
me as a research assistant.... As far as I could tell, I was the only black man in 
the company, a source of shame for me but a source of considerable pride for 
some of the company’s secretarial pool. They treated me like a son, those black 
ladies; they told me how they expected me to run the company one day.... [A]s 
the months passed, I felt the idea of becoming a community organizer slipping 
from me ... I turned in my resignation at the consulting firm and began looking in 
earnest for an organizing job.... In six months I was broke, unemployed, eating 
soup from a can. 
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[Divided Soul?] When people don’t know me well, black or white, discover my 
background (and it’s usually a discovery, for I ceased to advertise my mother’s 
identity race at the age of twelve or thirteen, when I began to suspect that by 
doing so I was ingratiating myself to whites), I see the spilt-second adjustments 
they have to make, the searching of my eyes for some telltale sign. They no 
longer know who I am. Privately, they guess at my troubled heart, I suppose-the 
mixed blood, the divided soul, the ghostly image of the tragic mulatto person 
trapped between two worlds. And if I were to explain that no, the tragedy is not 
mine, at least not mine alone, it is yours, sons and daughters of Plymouth Rock 
and Ellis Island, it is yours ... well, I suspect that I sound incurably naive .... Or 
worse, I sound like I’m trying to hide from myself. 

Upon examining the statement, Obama notes that even if he endeavors to eliminate 
only explicit references to race, the statement sounds completely unlike his actual 
experience. Simply excising specific references to his race or the race of his parents 
renders his life story unintelligible. For example, deleting explicit references to 
race changes the statement “As far as I could tell, I was the only black man in the 
company” to “As far as I could tell, I was the only man in the company,” which is 
simply inaccurate. The story about his father sounds like just another barroom brawl; 
the references to interracial marriage are incomprehensible. In the absence of any 
reference to Obama’s race, his reluctance to speak about his mother to others and 
his sense that people speculate about his tragically divided soul read like symptoms 
of mental imbalance or paranoia. Obama could of course eliminate these passages 
and substitute others. But this alternative also presents problems. Exactly what 
constitutes a racial reference? Subtle references to knowledge about particular 
practices (like multiracial identity) also betray a racial basis of knowledge that can 
be a proxy for a person’s racial identity. 

Obama decides to revisit the question of whether he can transcribe his life in non-
racial terms, not by editing what he has already written or by substituting race 
with some other social category, but by starting again from scratch. After extending 
several hours on this project, he can’t seem to come up with a meaningful account 
of his life without referencing race. In a state of identity fatigue, he decides, at least 
for the moment, to suspend his application to Berkeley Law.

The foregoing hypothetical suggests that applicants who wish to make race salient—
what we call “race-positive applicants”—face a number of burdens. First, [e]ven after 
learning that the admissions policies provide that race cannot be considered in the 
process, it is not altogether clear precisely what that means. Does this prohibit any 
mention of race, or simply that race qua race cannot be taken into account as a plus 
on behalf of the applicant? The uncertainty about the racial restrictions that anti-
preference regimes impose on applicants could compel the expenditure of extra 
time and ultimately extra effort. Applicants for whom race is not a salient aspect of 
their identity, “race-negative applicants,” do not have to perform this extra work.5  
Second, race-positive applicants have to struggle with whether they can represent 
themselves without reference to their race, or even if they elect to include race-
specific information, to evaluate how much information will be seen as “going 
too far,” and hence become counter-productive. Just thinking about this is work, 

3) The Costs of 
Restricting Race
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particularly in the context of a broader concern about making oneself competitive 
in an extremely competitive process.   Time and energy spent thinking about how to 
present one’s racial identity could be re-allocated to other parts of the application 
process, which even absent these questions is demanding. 

Third, should race positive applicants believe that too many references to race will be 
seen as an inappropriate effort to solicit prohibited racial consideration, there is the 
work of actually rewriting the personal statement. In a world where there are both 
affirmative action and non-affirmative action law schools, race-positive prospective 
law students likely will be applying to both. This may require that an applicant 
rewrite his personal statement to satisfy what he perceives to be the dictates of 
Proposition 209. Assuming an applicant believes he can do this, it entails serious 
intellectual and emotional work—work that colorblind admissions processes do not 
require of race-negative applicants.

Fourth, if a race-positive applicant determines that he is not able to re-imagine 
himself in colorblind terms, and therefore decides not to apply to a non-affirmative 
action law school, (a) his access to legal education (and quite possibly his options 
in the legal profession) has been diminished, and (b) he must accept the notion 
that there is something about his racial experiences and sense of identity that 
is negative. More than that, he must accept that within anti-preference and 
ostensibly colorblind institutional settings, his race conscious identity is quasi-
illegal—something that must remain undocumented.

Fifth, if the race-positive applicant finds that he is able to re-inscribe himself in 
race-neutral terms, and is ultimately accepted to a law school that does not practice 
affirmative action, he will likely wonder whether that law school will expect him to 
embody his race-neutrality in his everyday interactions and overall identity as a law 
student. Moreover, he might worry that, at such a law school, most if not all of the 
non-white law students will be race-neutral, which would diminish his ability to 
form at least some  identity-specific communities.

Any one of the foregoing costs is meaningful. Cumulatively, they are substantial. 
While we are not making an empirical argument, there is at least strong theoretical 
basis for thinking that the costs we enumerate above are real. Although these costs 
are likely to disproportionately affect people of color, there are race-positive white 
people who would experience these costs as well. To make this point more concrete, 
our un-redacted article constructs a personal statement for Dalton Conley based on 
his book, Honky.6

thus far, we have focused on how applicants might respond to the requirement 
of colorblindness in Proposition 209 and Proposal 2. We now shift the 

discussion from individuals to institutions. Here, we ask: How do non-affirmative 
action colleges and universities operationalize the mandate of anti-preference 
initiatives? What, concretely, does it mean to not take race into account when 
deciding which applicants to admit? To answer this question we draw on the life and 
jurisprudence of Supreme Court Justice Clarence Thomas. Our aim is to show that 
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while Thomas has extolled the value of colorblindness, his own life story reveals why, 
in the context of admissions, compelling a colorblind approach is both impracticable 
and normatively unsatisfying.

Justice Thomas has been a vocal critic of [race-conscious] remedies on the 
ground that they violate the legal and moral mandate of colorblindness.7  What 

distinguishes his opinions from those of other justices who share his views, such 
as Justice Antonin Scalia, is that Justice Thomas frequently invokes black cultural 
references or adopts a specifically black subject position.8  

In his concurring opinions his citations to Frederick Douglass and W.E.B. DuBois,9 
along with other specific claims about the importance of historically black colleges 
and universities—indeed, the reference to black schools as “our schools”10—
unequivocally mark him as black. It is from this racially specific position that he 
argues that the Constitution compels colorblindness.

While Thomas vehemently eschews government policies like affirmative action 
that rely upon or take cognizance of race, even if those policies seek to enhance 
equality, his autobiography explicitly articulates the role race played in shaping his 
life experiences and achievements. Of course, to say that one is opposed to the state 
engaging in practices that rely upon race and yet assert a specific racial identity as 
an individual is not inherently contradictory. Yet in Thomas, the repeated assertion 
of racial identity belies any notion that he sees himself as a person for whom race 
was irrelevant, despite his conservative commitments. In his autobiography, My 
Grandfather’s Son, he relates the story of his beginnings in rural Georgia in the late 
1940s and his experience as one of only a handful of blacks attending schools with 
whites in the early days of desegregation. It is a story of poverty, perseverance—and 
race.

imagine that Clarence Thomas has applied to the University of Michigan Law 
School and that he offers the personal statement below in support of his 

candidacy.

I am descended from the West African slaves who lived on the barrier islands and 
in the low country of Georgia, South Carolina, and coastal northern Florida. In 
Georgia my people were called Geechees, in South Carolina, Gullahs. They were 
isolated from the rest of the population, black and white alike, and so maintained 
their distinctive dialect and culture well into the twentieth century. What little 
remains of Geechee life is now celebrated by scholars of black folklore, but when 
I was a boy, “Geechee” was a derogatory term for Georgians who had profoundly 
Negroid features and spoke with a foreign-sounding accent similar to the 
dialects heard on certain Caribbean islands ... Pinpoint [where I was born] is a 
heavily wooded twenty-five acre peninsula on Shipyard Creek, a tidal salt creek 
ten miles southeast of Savannah. A shady quiet enclave full of pines, palms, live 
oaks, and low-hanging Spanish moss, it feels cut off from the rest of the world 
and it was even more isolated in the fifties than it is today. Then as now, Pinpoint 

A. Against Race? 
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Affirmative Action 
Jurisprudence
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was too small to properly be called a town. No more than a hundred people lived 
there, most of whom were related to me in one way or another. Their lives were 
a daily struggle for the barest of essentials, food, clothing and shelter. Doctors 
were few and far between, so when you got sick, you stayed that way, and often 
you died of it. The house in which I was born was a shanty with no bathroom 
and no electricity except for a single light in the living room. Kerosene lamps lit 
the rest of the house. 
 
[After I began school, the house where my family and I lived was destroyed 
in a fire started accidentally by my cousins.] After that [my mother] took my 
brother and me to Savannah, where she was keeping house for a man who 
drove a potato-chip delivery truck. We moved into her one-room apartment on 
the second floor of a tenement on the west side of town.... Overnight I moved 
from the comparative safety and cleanliness of rural poverty to the foulest kind 
of urban squalor. The only running water in our building was downstairs in the 
kitchen ... The toilet was outdoors in the muddy backyard.... I’ll never forget the 
sickening stench of the raw sewage that seeped and sometimes poured from the 
broken sewer line.

[After that winter, my mother decided to send my brother and me to live with 
our grandparents.] The main reason must have been that she simply couldn’t 
take care of two energetic young boys while holding down a full-time job that 
paid only ten dollars a week.... Since she refused to go on welfare, she needed 
some kind of help, and I suspect that my grandfather told her that we would 
either live with him permanently or not at all.
 
The family farm and our unheated oil truck became my most important 
classrooms, the schools in which Daddy passed on the wisdom he had acquired 
in the course of a long life as an ill-educated, modestly successful black man in 
the Deep South. Despite the hardships he had faced, there was no bitterness or 
self-pity in his heart. As for bad luck, he didn’t believe in it. Instead he put his 
faith in his own unaided effort—the one factor in his life he could control—and 
he taught Myers and me to do the same. Unable to do anything about the racial 
bigotry and lack of education that had narrowed his own horizons, he put his 
hope for the future in “my two boys,” as he always called us. We were his second 
chance to live, to take part in America’s opportunities, and he was willing to 
sacrifice his own comfort so that they would be fully open to us.

Imagine that a dean of admissions at the University of Michigan Law School, 
Michelle Philips, picks up Thomas’s file as one of many that she will read as part of the 
admissions process. She instantly encounters the way in which race is prominently 
noted in Thomas’s personal statement and worries that this might create a problem 
in light of Proposal 2. Given that Proposal 2 is a very recent legal mandate, she has 
virtually no institutional memory to draw upon.  After reading Thomas’s file several 
times, she explores four approaches, none of which is satisfying.

2) What’s Race 
Got to Do

With It?

[ 16 ]   Scholarly Perspectives    UCLA | SCHOOL OF LAW

207747_UCLA_Law_2009_Journal.indd   16 7/13/2009   11:38:43 AM



Philips could begin by striking all references of race from the personal statement.  
Imagine that she endeavors to do just that. There is no question in Philips’s mind 
about whether the terms “black” and “white” should be stricken; thus, she is 
comfortable removing both. However, she is not at all clear about whether non-
consideration of race requires her to strike a number of other terms, among them: 
“Caribbean,” “slave,” “Geechees,” and “segregation.” She worries that race might be 
embedded in each term, even as none of them explicitly signifies a particular racial 
identity. Moreover, somewhat familiar with recent studies in social psychology, she 
knows that striking this information from the file will not erase Thomas’s racial 
identity from her mind or the minds of other reviewers.12  Her efforts to suppress 
what she already knows—that Thomas is black—likely will be ineffective.

Philips then considers excising references to race from Thomas’s statement and 
then passing his file on to another reader. Perhaps another reader—one without her 
personal knowledge of Thomas’s original racially infused statement—would be able 
to read Thomas’s file in a “race-free” manner. However, she worries that her editing 
will not prevent another reader from reading race into Thomas’s statement because 
it is likely that in the absence of explicit non-white racial references, her colleagues 
will presume that Thomas is white. This presumption is not illogical since empirically, 
the majority of applicants to graduate school are white.  But even beyond that fact, 
a line of research in social psychology suggests that in the absence of an indication 
that a person is not white, the default presumption is that the person is white.13  
Philips is troubled by this. She is now not at all sure that Thomas’s file can be 
race neutrally read. She comes to realize that, if Thomas’s statement is considered 
as written, he is racially marked as black, while if it is successfully purged, he is 
presumptively white. Under neither condition is the process truly race free. In both 
scenarios Thomas is explicitly or implicitly racially marked. Stumped by this, Philips 
decides to adopt another approach.

Philips is aware that, in the context of admissions, colorblindness is sometimes 
formulated in terms of whether whites and non-whites are treated the same.  To 
ensure that no unfair consideration is given to Thomas because he is black, one 
might ask the counterfactual question: would the applicant have been admitted 
if she were white? Philips tries to operationalize this standard with respect to 
Thomas’s personal statement. To do so, she treats the statement as if a white person 
had written it. Upon doing so, she quickly realizes two things. First, significant parts 
of Thomas’s story are incomprehensible from the racial subjectivity of a white 
person. Consider Thomas’s statement of his origins: “I am descended from the West 
African slaves who lived on the barrier islands and in the low country of Georgia, 
South Carolina, and coastal northern Florida.”  Here, the statement makes little 
sense if Philips imagines Thomas as a white person: Indeed, it renders much of the 
statement unintelligible.

Philips’s other reaction to this identity-switching approach is that it might not be 
race-neutral or colorblind at all. Reading Thomas’s statement as though he were 
white simply substitutes one racial identity frame (white) for another (black).

a) Literally 
Removing All 
References to Race

b) Imagining That 
Clarence Thomas 
is White
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Another way Philips might try to process Thomas’s personal statement is to read 
his story for its prose, not its content—for its form, not its substance.   But there are 
several problems with this approach.

First, to the extent that Philips is not evaluating other personal statements in this 
way, she is treating Thomas differently; for some, that alone might be cause for 
concern, particularly if the difference in treatment is framed as a process failure. 
Second, this different treatment substantively disadvantages Thomas. This is 
because personal statements are read primarily as a window on the applicant’s 
character, experiences and aspirations. They are read primarily (though not entirely) 
for substance, not form. Third, such an approach would systematically disadvantage 
race-positive applicants. Because it is reasonable to assume that non-whites are 
more likely to have a race-positive sense of identity than whites, reading personal 
statements for prose could have a disparate impact that would be far from race 
neutral.14  

Because of the difficulties of each of the foregoing approaches, Philips ends up 
feeling rather flustered about Thomas’s file. What exactly is she to do? On the one 
hand, she could argue that there is an important difference between considering 
race as a plus factor in making a decision about whether to admit Thomas—that 
is, considering Thomas’s black racial identity—and considering Thomas’s life under 
pervasive racial segregation—that is, considering Thomas’s black racial experiences. 
Proposal 2 arguably only prohibits the former, not the latter.15  However, she notes 
that advocates of Proposal 2, like Ward Connerly, contend that any mention of race 
anywhere in the application invites a violation of the law, and that applicants whose 
files reflect any racial information should be denied admission.16  While empathic 
to Thomas’s application, Philips may worry that any decision on his behalf will be 
subject to particular scrutiny and may invite litigation.

She may even feel angry about the fact that Thomas has put her in this position. 
Surely, given the language of the application for admissions, he knows that Proposal 
2 forbids the school from taking race into account in the context of admissions? Why, 
then, would he write a statement that is so explicitly racially infused? Is he hoping 
that the school will cheat or put more bluntly, violate the law? Is he providing a 
means by which the school might do so? Was he simply too lazy to spend the time 
to write a race-neutral application?17  Or is he too racially invested to conceive of 
himself outside of race?18  

Assuming that Philips is not angered or annoyed by Thomas’s application, Philips 
might be inclined to categorize this file as a “hold”—a file that is difficult to 
process—leading Philips to take no decision as she tries to sort through whether 
or how to consider Thomas’s statement. Thomas’s file has now been placed in an 
ambiguous status and possibly in a negative light all because race is salient to his 
self-perception. Thomas’s file would not raise any of these questions if race did not 
figure explicitly in his personal statement.

***

d) No Race-
Neutral Way Out: 
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CONCLUSION

Many schools invite applicants to relate aspects of their background including a 
personal or family history or cultural, educational or socioeconomic disadvantage. 
In Thomas’s case, that history of disadvantage is also racial. Without reference to 
race, Thomas’s story would be both incomplete and incomprehensible. The difficult 
position Thomas finds himself in here exposes the problem of formally removing 
race from an admissions process against a social backdrop in which race both 
matters and is cognizable.

our project in this essay was to reveal how the ideology of colorblindness 
obscures the racial consciousness of “anti-preference” initiatives like Proposition 

209 and Proposal 2.

One explanation for this obfuscation is the presumed alignment between 
colorblindness and race neutrality on the one hand, and race and color consciousness 
and racial preference on the other. In the full article we expose and challenge this 
alignment by arguing, among other things, that, with respect to admissions, “anti-
preference regimes” produce racial preferences whereas race consciousness—which  
includes but is not exhaustive by affirmative action—can get us closer to race 
neutrality by leveling the admissions playing field.

In terms of the personal statement, not formally removing race from an applicant’s 
narrative preserves the individual’s prerogative to assert (or not assert) what 
meaning race holds in her life. This is not a preference but rather a fair and open 
process that permits colleges and universities to take account of something that has 
been constitutive of an applicant’s life and experiences: race. Applicants remain free 
to racially inscribe themselves in any way they see fit—or not at all.  

Both Thomas’s and Obama’s narrative—in their rich racial detail—is an important 
window on the  lives and accomplishments of both men. Their respective narratives 
suggest that each individual would make a vital contribution to colleges or universities, 
which, after all, are venues for diverse ideas, perspectives and experiences.19  These 
benefits, and the stories themselves, are potentially lost if Proposition 209 and 
Proposal 2 are read to preclude the articulation and consideration of race in the 
admissions process. And new burdens are “gained.”

Proponents of Proposition 209 and Proposal 2 would likely agree with the claim that 
the state should not force the individual to racially define herself in any particular 
way. They would also likely agree with the idea that people should have the right 
to freedom of racial expression, and that the state should not coerce people into 
occupying particular racial subject positions. Yet “anti-preference” initiatives are 
being interpreted to do just that—that is, to force individuals to be silent about 
their racial identity and experiences, a silence that implicitly expresses the idea 
that race does not matter. Applicants who break that silence and explicitly inscribe 
themselves and their experiences in racial terms are disadvantaged.

We think that the implications for this insight potentially extend beyond the 
structure and consideration of the personal statement. For example, one can easily 
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apply the analysis to the context of the workplace. In that domain as well, the 
colorblind imperative coerces individuals to downplay if not completely suppress 
their racial identity.20  And certainly our analysis is applicable to the political arena, as 
demonstrated by the discussions that raised the question of whether Barack Obama 
could afford to be “too black” from the perspective of white people.

Both of the foregoing examples make clear that racial identity can be expressed 
in different ways and that some expressions are more racially palatable than 
others. While Barack Obama cannot express himself “out of” the social category 
of blackness, he can express himself as less racially black. Some voters expected 
him to do just that. Proponents of Proposition 209 and Proposal 2 would have him 
do more—to not express himself as black at all, and to racially cleanse himself 
in the context of his personal statement. Imposing this new racial preference is 
tantamount to asking Barack Obama to “pass.” The state should not be permitted 
to do so—and certainly not under the legitimizing guise and false pretense of 
colorblindness and race neutrality.
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dominated realms.”); id. at 1124 (“Whites tend to think about race less often than 
blacks because they have fewer incentives to be race-conscious ....”); see also, Barbara 
J. Flagg, “Was Blind, But Now I See”: White Race Consciousness & the Requirement 
of Discriminatory Intent, 91 MICH. L. REV. 953, 953 (“Advocating race consciousness 
is unthinkable for most white liberals. We define our position on the continuum 
of racism by the degree of our commitment to colorblindness; the more certain 
we are that race is never relevant to any assessment of an individual’s abilities 
or achievements, the more certain we are that we have overcome racism as we 
conceive of it.”).

This is sometimes supported via questionnaires in which people are asked to self 
describe; typically, people of color mention race very early in their self-definition. 
Whites, as a general matter, do not. See Ray Friedman & Martin N. Davidson, The 
Black-White Gap in Perceptions of Discrimination: Its Causes and Consequences, in 
RESEARCH ON NEGOTIATION IN ORGANIZATIONS 203, 213 (R. Bies et al. eds., 1999) 
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key aspect of personal identity).

2 The full article also includes constructed personal statements based on 
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recent years.  See Cheryl I. Harris, Critical Race Studies: An Introduction, 49 UCLA L. Rev. 
1215, 1236 app.A (2002).
  
4 See Claude M. Steele, A Threat in the Air: How Stereotypes Shape Intellectual Identity 
and Performance, 52 AM. PSYCHOLOGIST 613 (1997).
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5 Note that race-positive does not mean that the applicant has a positive view about 
race. It simply means that race shapes that applicant’s sense of herself. Likewise, race-
negative does not mean that the applicant has negative views about race. It simply 
means that the applicant does not believe that race figures meaningfully in her life.

6 Devon W. Carbado & Cheryl I. Harris, The New Racial Preferences, 96 CAL. L. REV. 1139, 
1164-68 nn.79-96 and accompanying text (2008) (citing DALTON CONLEY, HONKY  
(2000)).

7 See, e.g., Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 240 (Thomas, J., concurring 
in part and dissenting in part) (“[T]hat these programs may have been motivated, 
in part, by good intentions cannot provide refuge from the principle that under our 
Constitution, the government may not make distinctions on the basis of race. As 
far as the Constitution is concerned, it is irrelevant whether a government’s racial 
classifications are drawn by those who wish to oppress a race or by those who have 
a sincere desire to help those thought to be disadvantaged.”).
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9 See, e.g., Grutter v. Bollinger, 539 U.S. 306, 349-50 (2003) (Thomas, J., concurring in 
part and dissenting in part) (quoting Frederick Douglass’s speech that was delivered 
to a group of abolitionists); United States v. Fordice, 505 U.S. 717, 745 (1992) (Thomas, 
J., concurring) (quoting W.E.B. DuBois’s work).

10 See Fordice, 505 U.S. at 745 (Thomas, J., concurring) (quoting W.E.B. Dubois).

11 In so doing Phillips might be emulating the efforts of Ward Connerly in California 
to erase the box indicating race from the application in order to avoid using the 
information in making admissions decisions. See JOHN AUBREY DOUGLASS, THE 
CONDITIONS FOR ADMISSION: ACCESS, EQUITY AND THE SOCIAL CONTRACT OF 
PUBLIC UNIVERSITIES 205 (2007) (noting university administrators’ resistance to 
Connerly’s proposal on the grounds that it eliminated needed data on the effects of 
admissions changes, and ultimate compromise in which the data was electronically 
erased from the applications before they were read by admissions staff).
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[ 22 ]   Scholarly Perspectives    UCLA | SCHOOL OF LAW

207747_UCLA_Law_2009_Journal.indd   22 7/13/2009   11:38:43 AM



(2005) (citing Wegner for the proposition that “it is notoriously difficult for people to 
consciously avoid thoughts”).

13 This presumption derives from the fact that white identity is normative, or put 
another way, whiteness “goes without saying.” See Felicia Pratto et al., When Race and 
Gender Go Without Saying, 25 SOC. COGNITION 221, 223 (2007) (“White Americans 
generally presume that being White and male is normative.”); see also Steven 
Stroessner, Social Categorization by Race or Sex: Effects of Perceived Non-Normalcy 
on Response Times, 14 SOC. COGNITION 247, 248-249 (1996) (noting that particular 
category memberships such as white in American society are perceived as more 
“normal” than being Black due to the prominence of whites in media representations, 
the historical dominance of whites over Blacks, and the fewer number of Blacks than 
whites). Thus, when a racial identity is unspecified the “cultural expectation” is that 
the person is white. See Thierry Devos & Mahzarin R. Banaji, American = White?, 88 
J. PERSONALITY & SOC. PSYCHOL. 447, 449 (2005) (“In Western cultures, White racial 
identity and male gender are treated as cultural expectations. Evidence for this 
‘White male norm’ hypothesis comes from experiments showing that membership 
in nonnormative groups receives greater attention than membership in normative 
groups because of its incongruence.”).

14 See supra note 1 and accompanying text (discussing research supporting the idea 
that blacks more so than whites see race as a central part of their identity). It is 
precisely the notion that a policy that is neutral on its face but that disparately 
impacts a particular group is not race neutral that helps to explain the broad 
literature criticizing the intent standard articulated in Washington v. Davis, 426 U.S. 
229 (1976). See Charles R. Lawrence III, The Id, the Ego, and Equal Protection; Reckoning 
with Unconscious Racism, 39 STAN. L. REV. 317 (1987); see also Alan David Freeman, 
Legitimizing Racial Discrimination Through Anti-Discrimination Law: A Critical Review 
of Supreme Court Doctrine, 62 MINN. L. REV. 1049 (1978) (explaining the perpetrator 
perspective similarly criticizing intent).

15 The question of whether there is a difference between considering race and 
considering racial experience surfaced recently in Coalition To Defend Affirmative 
Action v. Regents of the University of Michigan, 539 F. Supp. 2d 924 (E.D. Mich. 2008), 
where plaintiffs challenged Proposal 2 as unconstitutional. The plaintiffs argued 
that because race is an important part of how minority students choose to define 
themselves, state universities cannot delete race and selectively deny applicants 
the opportunity to have central aspects of their identity considered; this creates an 
impermissible distinction based on race in violation of the Fourteenth Amendment. 
See Memorandum of Law in Support of the Cantrell Plaintiffs’ Motion for Summary 
Judgment, Coal. To Defend Affirmative Action v. Regents of the Univ. of Mich., 539 
F. Supp. 2d 924 (E.D. Mich. 2008) (Nos. 06-15024, 06-15637), 2007 WL 4595210. In 
response, supporters of Proposal 2 countered that while there might be a distinction 
“between considering race as a per se plus factor in allocating admissions and 
financial aid” which would be proscribed by Proposal 2 and permitting consideration 
of “an applicants’ unique experiences that might have racial overtones,” “any 
such distinction whether valid or not in principle, as highly tenuous in practice, 
and therefore does not dispute the Cantrell Plaintiffs’ implied assumption that 
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Proposal 2’s prohibition of ‘preferential treatment’ on the basis of race prevents 
the Universities from deliberately providing a forum, in their application process, 
for applicants ... to highlight their ‘racial identity’ to sympathetic reviewers.” See 
Defendant-Intervenor Eric Russell’s Memorandum in Opposition to the Cantrell 
Plaintiffs’ Motion for Summary Judgment at *7 n.3, Coal. To Defend Affirmative Action 
v. Regents of the Univ. of Mich., 539 F. Supp. 2d 924 (E.D. Mich. 2008) (Nos. 06-15024, 
06-15637), 2008 WL 2155059. The advocates for Proposal 2 contend that the University 
of Michigan has in fact improperly provided such a forum in that the University of 
Michigan’s Application for Undergraduate Admission:

 “def[ies] Proposal 2 and direct[s] all undergraduate applicants to ‘[c]
omment on how your personal experiences and achievements would contribute to 
the diversity of the University of Michigan.’ In light of [the President’s] speech, it is 
difficult to view this mandatory essay without cynicism, indeed, as a calculated ploy 
to encourage minority applicants to publish racial information, otherwise forbidden 
by law, to a sympathetic admissions committee.”

The Cantrell plaintiff’s claims were ultimately rejected and the case was dismissed.  
Coalition To Defend Affirmative Action, 539 F. Supp. 2d at 960.

16 See Seema Mehta, UCLA Accused of Illegal Admissions Practices, L.A. TIMES, Aug. 
30, 2008, at B1, available at http://www.latimes.com/news/local/la-me-ucla30-
2008aug30,0,6489043.story (quoting Connerly to the effect that any applicant 
who mentions race in their personal statement should be rejected.) In the context 
of Proposition 209 similar allegations have been made regarding admissions to 
California’ s state law schools. See Richard Sander, Colleges Will Just Disguise Quotas, 
L.A. TIMES, June 30, 2003 (asserting that Berkeley Law  evaded the law in the wake of 
Proposition 209 and that UCLA School of Law was engaged in different but equally 
problematic “rigging of their admissions systems”).

17 Philips could form this conclusion because of stereotypes about blacks as having a 
poor work ethic. See, e.g., Timothy Brezina & Kenisha Winder, Economic Disadvantage, 
Status Generalization, and Negative Racial Stereotyping by White Americans, 66 SOC. 
PSYCH. Q. 402 (2003); Kathryn M. Neckerman & Joleen Kirschenman, Hiring Strategies, 
Racial Bias, and Inner-City Workers, 38 SOC. PROBS. 433, 440 (1991) (“Employers were 
especially likely to say that inner-city blacks lacked the work ethic, had a bad attitude 
toward work, and were unreliable; they also expected them to lack skills, especially 
basic skills. About half said that these workers had a poor work ethic.”). This is not 
to say that Philips would be consciously thinking that blacks are lazy. Instead, she 
could be drawing on implicit biases. See Jerry Kang, Trojan Horses of Race, 118 HARV. 
L. REV. 1489, 1494 (2005) (“[R]esearch demonstrates that most of us have implicit 
biases in the form of negative beliefs (stereotypes) and attitudes (prejudice) against 
racial minorities. These implicit biases, however, are not well reflected in explicit self-
reported measures. This dissociation arises not solely because we try to sound more 
politically correct. Even when we are honest, we simply lack introspective insight.”); 
see also Robinson, supra note 1.
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18 Some suggest that blacks are overly focused on race. See, e.g., FRANCIS FUKUYAMA, 
TRUST: THE SOCIAL VIRTUES AND THE CREATION OF PROSPERITY 295 (1996) (“[W]
hites complain that blacks are too race conscious ....”); see also Robinson, supra note 
1 at 1117-1126 (discussing the differences between attentiveness to race and the 
disparity of incentives to attend to and perceive racial discrimination between blacks 
and whites); GEORGE YANCEY, WHO IS WHITE? LATINOS, ASIANS, AND THE NEW 
BLACK/NONBLACK DIVIDE 100-04, 182-86 & tbl.A (in response to questions whether 
there was too much talk about race, very few black respondents agreed while most 
whites thought it was true). Sometimes, this idea is expressed via the claim that 
blacks all too often “play the race card.” See, e.g., Kimberle Crenshaw, Playing Race 
Cards: Constructing a Pro-active Defense of Affirmative Action, 16 NAT’L BLACK L.J. 196 
(1999); see also Robinson, supra note 1, at 1101.

19 See Grutter v. Bollinger, 539 U.S. 306, 329 (2003) (“ In announcing the principle of 
student body diversity as a compelling state interest, Justice Powell invoked our 
cases recognizing a constitutional dimension, grounded in the First Amendment, of 
educational autonomy: ‘The freedom of a university to make its own judgments as to 
education includes the selection of its student body.’ From this premise, Justice Powell 
reasoned that by claiming ‘the right to select those students who will contribute the 
most to the “robust exchange of ideas,”‘ a university ‘seek[s] to achieve a goal that is 
of paramount importance in the fulfillment of its mission.’ Our conclusion that the 
Law School has a compelling interest in a diverse student body is informed by our 
view that attaining a diverse student body is at the heart of the Law School’s proper 
institutional mission, and that ‘good faith’ on the part of a university is ‘presumed’ 
absent ‘a showing to the contrary.”’) (citations omitted).

20 See generally Devon W. Carbado & Mitu Gulati, Race to the Top of the Corporate 
Ladder: What Minorities Do When They Get There, 61 WASH. & LEE L. REV. 1645 (2004).
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iMMiGration oUtSiDe the laW*

Hiroshi Motomura**

How do we think about immigration outside the law?  Why are some disagreements 
so deep and some voices so vehement, while many reasonable minds remain 
ambivalent and uncertain?  What will durable, politically viable solutions require?  I 
offer answers to these questions by drawing a conceptual roadmap of this terrain.  
As a framework for constructive disagreement, accurate topography is the essential 
first step.

i start with Plyler v. Doe,1 a 1982 U.S. Supreme Court decision.  In 1975, Texas 
allowed its public schools to bar any children not “legally admitted” to the 

United States.2  Writing for a majority of five, Justice William Brennan reasoned that 
“the discrimination . . . can hardly be considered rational unless it furthers some 
substantial goal of the State.”3  The Texas statute served no such goal and therefore 
violated equal protection.4  A state may not rely on immigration status to bar a 
child from public elementary and secondary schools.  Chief Justice Burger wrote 
a dissent, arguing that the unlawfully present are not a suspect class triggering 
strict scrutiny,5 and education is not a fundamental right.6  According to Burger, the 
Texas statute had a rational basis and was therefore constitutional, even if it was 
profoundly unwise.7 

Why did Plyler strike down the statute?  The answer lies in the majority’s approach 
to three themes.  First, the children’s unlawful presence was not dispositive, since 
they might never be deported.8  The dissent objected that their illegal presence 
precluded any serious constitutional challenge.9 Second, the majority limited state 
authority to treat citizens and noncitizens differently.10  The dissent countered with 
deference to Texas’ objectives.11  Third, the majority emphasized the link between 
education and the integration of immigrants.12  The dissent dismissed such policy 
matters as inappropriate for judicial consideration.13  For the visually inclined, here is 
a diagram of the three themes that separated the majority from the dissent:

I. THREE THEMES 
IN PLyLER
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Constructive public debate about immigration outside the law requires not only 
analyzing the Plyler themes but also seeing how they combine to raise deeper 
questions.  The meaning of unlawful presence and the role of states and cities 
jointly illuminate the question of enforcement authority.  The role of states and 
cities and immigrant integration merge to elucidate the building of communities 
that include citizens and noncitizens.  The meaning of unlawful presence and the 
integration of immigrants together clarify how to balance lessons from the past, 
present, and future.  This diagram captures the contours that parts II, III, and IV will 
explore:

***

the dissent in Plyler emphasized that the Texas school children were illegal 
aliens.14  More starkly, some advocates start—and end—their arguments by 

pointing out that some noncitizens are illegals.  New York Times editorial writer 
Lawrence Downes put it (ironically): “[W]hat part of ‘illegal’ don’t you understand?”15  
But others counter by pointing to “undocumented” immigrants’ contributions 
to U.S. society and to their ties acquired with government acquiescence. The 
Plyler majority generally adopted the undocumented view, observing “there is no 
assurance that a child subject to deportation will ever be deported.”16  It noted that 
unlawful presence may be unclear because federal law offers many avenues to 
lawful status. 17  

The majority also observed that even those whose presence is clearly unlawful 
might not be deported.18  Indeed, heavily influenced by racial perceptions of 
Mexicans as subordinate, expendable, and nonassimilable workers,19 economically 
driven fluctuations led to a de facto policy of discretionary enforcement and partial 
tolerance of unlawful immigration that emerged in the early twentieth century and 
continues today.20  Congress enacted employer sanctions in 1986,21 but employers 
can minimize their risk of liability with a cursory document check and paperwork.22  
Some employers may prefer unauthorized workers with only limited workplace 
protections.23

Starting in late 2006, worksite enforcement has surged upward,24 but the U.S. 
economy still employs over seven million unauthorized workers.25  It remains true 
today, as the Plyler majority said, that “the confluence of Government policies has 

II. ENFORCEMENT 
AUTHORITY

A. The Meaning of 
Unlawful Presence
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resulted in ‘the existence of a large number of employed illegal aliens . . . whose 
presence is tolerated, whose employment is perhaps even welcomed.’”26  In contrast 
to the dissent, the majority refused to have unlawful presence be determinative, 
especially when parents had made the crucial choices.  Much debate today reflects 
these contrasting views of unlawful presence.  But when considered with the role 
of states and cities, the meaning of unlawful presence has deeper implications for 
the more fundamental issue of immigration enforcement authority.

PLyLER SEEMED TO LEAvE LITTLE ROOM for subfederal responses to immigration 
outside the law,27 but the Court’s holding was based on equal protection, not federal 
preemption.28  This leaves open the question of federal v. subfederal authority in the 
context of preemption challenges to state and local law.  In such cases, courts ask if 
the subfederal law regulates immigration or otherwise conflicts with federal law.29  
In turn, defining “conflict” requires returning to the meaning of unlawful presence.  

An ordinance in Farmers Branch, Texas, required renters to have “evidence of 
citizenship or eligible immigration status.”30  A federal district court invalidated the 
law as preempted because it relied on eligibility for federal housing subsidies.31  The 
court reasoned that not all noncitizens who are lawfully in the United States are 
eligible for housing subsidies, so the local law conflicted with federal law.32  Similar 
analysis appears in Equal Access Education v. Merten, which concerned whether 
Virginia could bar unlawful immigrants from public colleges and universities.33  The 
district court reasoned that deviating from federal immigration standards leads 
to preemption, whereas using federal standards avoids preemption.34  Likewise, a 
federal court of appeals upheld an Arizona law that required employers to use a 
federal database to check work authorization.35  

Contrast Garrett v. City of Escondido,36 which involved a local penalty for landlords 
who rent to unauthorized immigrants.37  Though the city ordinance adopted federal 
immigration standards, the district court held that it was preempted “as a burden or 
obstacle to federal law” because it would use a federal database to check unlawful 
presence.38  Looking at enforcement in practice, the court found that having local 
and federal enforcement rely on the same database put them into competition for 
resources and thus into conflict.

If City of Escondido sought not to impede federal enforcement, then Lozano v. City 
of Hazleton reflected concern that a locality might assist federal enforcement 
too much.39  A city ordinance barred hiring unlawful immigrants and required 
renters to prove lawful residence or citizenship.40  It adopted federal immigration 
categories, but the district court found preemption because federal law struck 
a different “balance between finding and removing undocumented immigrants 
without accidentally removing immigrants and legal citizens, all without imposing 
too much of a burden on employers and workers.”41  Echoing the Plyler view of 
unlawful presence, the district court cautioned against assuming that “the federal 
government seeks the removal of all aliens who lack legal status.”42  
 

B. The Role of 
States and Cities
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These cases show how subfederal immigration authority can only be defined in 
light of the meaning of unlawful presence.  The resistance to an enforcement role 
for states and cities in City of Escondido and City of Hazleton reflects the view that 
unlawful presence is just the start of inquiry because enforcement in practice is 
not automatic but highly discretionary.  In contrast, City of Farmers Branch and 
Equal Access Education endorse a larger subfederal role because finding unlawful 
presence under federal immigration law is the only inquiry that matters for 
triggering the further consequences specified by state or local law, such as denial 
of housing or employment.

As between these two views, the Escondido-Hazleton understanding of unlawful 
presence seems more consistent with de facto U.S. immigration policy.  A noncitizen’s 
removal reflects complex choices about systemic enforcement priorities, as well as 
intricate procedures with multiple opportunities for error.  Law enforcement always 
involves discretion, but it seems unusually important in immigration enforcement.  
Immigration outside the law enjoys acceptance in many circles, and apprehension 
rates are extremely low.  It is pivotal to ask who allocates resources, picks 
enforcement targets, and balances enforcement against competing concerns like 
inappropriate reliance on race or ethnicity.  Because any decisions by state and local 
officials conflict with the federal balance of enforcement and tolerance, caution is 
appropriate before enlarging the group authorized to enforce federal immigration 
law directly or indirectly.  

ONCE wE SEE HOw THE MEANINg of unlawful presence and the role of states and 
cities combine to raise the more basic question of enforcement authority, it becomes 
apparent that the same deep complexity is inherent even when immigration 
decisionmaking is entirely federal.  If unlawful presence is straightforward and 
dispositive, then federal judicial review of the government’s immigration decisions 
can be narrow.43  It will seem unjustifiably complex to broaden judicial inquiry, for 
example through class actions or review of stages in the removal process before 
it results in a final removal order.  But judges should use a wider lens if we allow 
the exercise of discretion to be challenged, either because unlawful presence or its 
consequences are unclear, or because racial profiling or other selective enforcement 
may be at work.44   

A related question is how firmly a decisionmaker today should be bound by a prior 
finding of unlawful presence.  Under an amendment to the federal immigration 
statutes that took effect in 1997, a prior removal order may be reinstated without 
new proceedings against any noncitizen who later reenters the United States 
unlawfully.45  A recent U.S. Supreme Court case construing this amendment shows 
how the conflicting meanings of unlawful presence lead to conflicting views of 
enforcement authority. 

Humberto Fernandez-Vargas came unlawfully to the United States from Mexico 
in the 1970s.  He was deported but reentered several times, the last time in 1982.  
The government tried to remove Fernandez-Vargas in 2003 by reinstating the 
pre-1997 deportation order, but he argued this was impermissibly retroactive.  
Rejecting this argument, the majority treated the earlier finding of unlawful 

C. Other 
Enforcement 
Issues
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presence as the irrevocable basis for later consequences, including reinstatement 
of the prior removal order.46   But the dissenters echoed the reluctance in Plyler to 
have everything turn on unlawful presence.  For them, Fernandez-Vargas’ twenty 
years undetected in the United States—where he started a family and a trucking 
business—were more significant than the earlier finding that he had been here 
illegally.47 Equities generated by nonenforcement can outweigh unlawful presence.  

Finally, private actors can magnify variations in the meaning of unlawful presence 
and broaden the range of enforcement discretion.48  For example, federal law 
requires employers to verify identity and work authorization,49  but they can comply 
with varying diligence.  Most employers do what is required to avoid penalties, but 
others use the law to solidify their power over unauthorized workers, who have 
only limited work law protections.50  As F. Ray Marshall, Secretary of Labor in the 
Carter Administration, once put it, immigrants who come outside the law work 
“scared and hard.”51   Like state and local officials, private actors may have incentives, 
motives, and priorities in tension with even-handed enforcement.   

***

Some states and cities limit cooperation with federal immigration officials.   
Such policies connect the role of states and cities with the integration of 

immigrants.  These two Plyler themes join to inform the building of communities 
that include both citizens and noncitizens.

The Plyler majoriTy relied heavily on viewing unauthorized migrant children 
as future participants in American society, with education as the key.  Quoting 
Brown v. Board of Education,54 the majority explained: “[I]t is doubtful that any child 
may reasonably be expected to succeed in life if he is denied the opportunity of 
an education.”55  And though the Court’s emphasis on education and integration 
was particularly apt for innocent children,56 the decision’s deeper rationale protects 
unauthorized adult migrants, too.  Fundamentally, the Plyler majority looked ahead 
to the integration of immigrants, whether unlawfully or lawfully here, as Americans 
in waiting.

Integration remains a hot topic today.  Some urge legalization for unauthorized 
migrants,57 but others counter that illegal aliens are intruders who are unworthy 
of any recognition through legalization or other forms of integration.  And if 
there is legalization, should workers have a path to citizenship as a way of 
fostering integration into U.S. society?  Some maintain that a path to citizenship 
is unnecessary because migrants maintain close ties to their countries of origin 
or even return in circular patterns.  But others argue all guestworkers must have 
some sort of path to citizenship, lest barriers to equality lead to the permanent 
marginalization that Plyler rejected. 

Plyler waS a SucceSSful equal ProTecTion challenge to a state law that 
disadvantaged unauthorized migrants. But does it support equal protection claims 
outside of K-12 public education?  A telling sign that the answer is “no” is the 
litigation strategy in Equal Access Education v. Merten58 (discussed in Part II), where 
the plaintiffs relied mainly on preemption,59 not equal protection,60 to argue that 

III. COMMUNITY 
BUILDING

a. The Integration 
of Immigrants

B. State, Cities and 
Belonging
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Virginia could not bar unauthorized students from public colleges and universities.  
As long as states and localities are not vulnerable to equal protection claims and 
can avoid preemption by relying on federal immigration law standards, they will 
have a large role in the integration of unauthorized migrants.  By controlling access 
to higher education, for example, states and localities can relegate young adults 
who are unlawfully present to economic disadvantage and social marginalization.61   

But other states and cities may want to integrate unauthorized migrants.  
Sanctuary and noncooperation policies are not just the skeptical or contrary flip 
side of subfederal enforcement authority.  They also try to establish safe zones 
for integration through public and private initiatives.62  State and local support for 
business in immigrant enclaves can help create vehicles for economic sustainability 
and for mobility into the larger economy.  Private actors can help integrate 
unauthorized migrants, as when banks attract unlawful immigrants as customers.63 

As an expression of state and local attitudes toward the integration of unauthorized 
migrants, identity documents are important because they provide access to vital 
spheres of the private sector, such as housing and car insurance.64  Driver licenses 
were significant in this role until new federal requirements tied state licenses 
to citizenship or lawful immigration status,65 and limited access to public and 
private activities.  Instead, the few documents that have become available to 
unauthorized immigrants are general identification cards such as those now issued 
by San Francisco and New Haven, Connecticut, so that all residents, regardless of 
immigration status, can “become active participants in the community.”66   

In contrast, subfederal restrictions on employment, housing, and driver licenses 
broaden enforcement beyond its traditional core of apprehension and removal by 
denying unauthorized migrants access to the private spheres in which they might 
live.  This sends the clear message that unauthorized migrants are not fully part 
of the community, even if their labor is vital.  Some observers characterize certain 
local ordinances as expressions of hostility announcing that Latino immigrants are 
not part of “our” community.67  If so viewed, the message of exclusion in state and 
local anti-immigrant laws brings to mind the history of subfederal immigration 
authority going back at least as far as Chinese exclusion, as well as the association 
of states’ rights with slavery, Jim Crow, and later with resistance to the civil rights 
movement.  All are part of a deeper story of who belongs.68   

THE qUESTION wHETHER COMMUNITIES wILL EMBRACE or exclude unauthorized 
migrants makes clear that the role of states and cities is closely tied to the 
integration of immigrants.  And as Plyler emphasized, the key to that integration 
is education.  But our educational system affects citizens as well, shaping the 
communities into which immigrants integrate.  With much attention paid to the 
effects of immigration on U.S. workers, it is strikingly underappreciated that such 
effects reflect not just immigration policy, but also what our educational system 
has done (or not done) for citizens.  If the redistributional effects of immigration 
are felt unevenly,69 community building must include measures that improve the 
educational system, especially for the American poor.70 

C. Citizens, 
Community and 
Immigration 
Outside the Law
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Under current immigration law, employers must pay a $1,500 fee for each H-1B 
temporary worker,71 with the funds channeled to job training for U.S. workers 
and college scholarships for low income students.72  In broad perspective, this 
program does very little to transfer wealth from employers who benefit from 
immigrant workers to citizens who may be displaced.  Indeed, it misses immigration 
outside the law altogether.  But the concept can go beyond transfer payments to 
drive education investments generally.  Here states and localities are crucial, for 
education is principally a subfederal responsibility.

The idea that responses to immigration outside the law should focus less on 
unauthorized migrants and more on ameliorating any adverse effects on citizens 
highlights several deeper dimensions of the link between the integration of 
immigrants and the role of states and cities.  First, a local focus on individuals 
and families may make it easier to have real dialogue—or even to find common 
ground.  Laws that seem reasonable in national or statewide abstraction may have 
devastating effects next door.  Representative Bill McCollum, a sponsor of the 1996 
Immigration Act,73 soon thereafter introduced a private bill granting lawful status 
to a noncitizen who faced deportation under that very law.74  Similarly, the negative 
consequences of anti-immigrant ordinances may prompt reversal more easily when 
decisionmaking is local.75 

Second, even if the integration of immigrants occurs in local communities, the 
conceptual framework of national citizenship informs how many U.S. citizens assess 
the effects of immigration outside the law on them and their communities.  After 
Hurricane Katrina in 2005,76 a largely unauthorized workforce hired in rebuilding 
New Orleans was sometimes seen as displacing African American workers and 
thus compromising their full rights of national belonging.77  Other disadvantaged 
or underserved communities in the United States have similar perceptions.  Other 
groups—notably the core Lou Dobbs audience—feel victimized by national and 
global trends that have reduced economic security and opportunities for the 
American working class.  Addressing these concerns as a matter of national 
citizenship is part of building communities that also integrate immigrants.

As a corollary, it is a hollow achievement if immigrants integrate into communities 
by replicating social structures—such as oppressive gender hierarchies—that 
are fundamentally incompatible with the aspirations of national citizenship.  
Instead, the rights and responsibilities of national belonging should inform local 
integration.  If national citizenship matters less, then these local communities may 
be shaped by religion, race, class, and other groupings that are not as cosmopolitan 
or democratic.  

***

the integration of immigrants is also closely connected to the first Plyler 
theme: the meaning of unlawful presence.  They join to ask how we 

balance past, present, and future.  According to one view of time, de facto U.S. 
government policy against the backdrop of international economic development 
patterns has produced a disposable, vulnerable, but deeply rooted unauthorized 
workforce.  Relevant here is that concepts of race and ethnicity have historically 

Iv. BALANCINg 
PAST, PRESENT 

AND FUTURE
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permeated immigration and citizenship in the United States.  Asian exclusion and 
the treatment of Mexican immigrants as a disposable labor force show that the 
past has not been neutral, and some observers see justice in immigration through 
this historical lens.  The argument follows that unlawful presence should be just 
a transitory status, and that it is essential to integrate unauthorized migrants, 
starting with legalization.  But any such argument prompts objections that no 
such de facto policy has ever existed or does not exist now, or that in any event the 
past generates no moral or legal obligations to illegal aliens.  Thus emerges the 
counterargument that future integration is illegitimate and unacceptable.

There are at least two ways to assess claims by unauthorized migrants based on the 
past.  First, we might view these claims as a matter of immigration as a constructive 
contract78 based on expectations that newcomers and their new country have of 
each other.  Of course, terms of the immigration contract are up for debate.  If 
the terms are in immigration statutes, unlawful presence is enough to breach 
the contract.  But if the true contract is the invitation extended by de facto policy, 
then intensified enforcement upsets the legitimate expectations of unauthorized 
migrants.  A second argument for claims based on the past is that the law should 
recognize the ties that unlawful migrants have acquired as productive members 
of U.S. society.  I have called this view “immigration as affiliation.”79  The response 
is that these ties are illegitimate and therefore cannot support any equality or 
membership claims.

This rhetorical duel often speaks in terms of the “rule of law,” but this phrase is 
quite malleable.  Consider how legal doctrine can normalize immigration that 
started outside the law.  We assume that the arrival of refugees and asylees, even if 
outside the law, is consistent with the rule of law because we perceive their claims 
to protection as valid.80  This recognizes historical experience, especially the failure 
before and during World War II to protect Jews fleeing Nazi-occupied Europe.81  
Much more recently, the Nicaraguan Adjustment and Central American Relief 
Act (NACARA) of 199782 allowed some Guatemalans and Salvadorans to become 
permanent residents, as a way of recognizing that their access to asylum had been 
very limited, and that they had developed significant ties in the United States during 
a long period of nonenforcement.  NACARA accomplished this without questioning 
the basic line between lawful and unlawful migrants.83  Likewise, immigration law 
protects victims of domestic violence, trafficking, and other crimes, even if they lack 
lawful presence, by imagining them in a category apart from immigration outside 
the law.84  If unauthorized migrants have justifiable expectations based on the past 
and present, it serves the rule of law to take those claims seriously.  But if such 
expectations are unjustified, it serves the rule of law to enforce immigration law 
without indulging in undue complexity.  Rule of law rhetoric can start productive 
discussion, but it is rarely a persuasive endpoint.  

THE DEvELOPMENT, RELIEF, AND EDUCATION FOR Alien Minors (DREAM) Act further 
shows how balancing past, present, and future reflects the connection between 
unlawful presence and the integration of immigrants.  Under a version that passed 
the U.S. Senate in 2006, students unlawfully in the United States could become 
lawful permanent residents if they first entered before the age of sixteen, were 

A. The DREAM Act 
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physically present for the five years before enactment, and earned a high school 
diploma or had been admitted to a U.S. college.85   

Opponents object that giving illegal students lawful status is an unacceptable 
amnesty that rewards lawbreakers.  This emphasis on current illegality supports 
strict enforcement, including criminal prosecution,86 to keep claims to future 
integration from ripening.  DREAM Act supporters counter that in spite of these 
students’ unlawful presence, it is essential to integrate them into American society.  
Moreover, the rule of law requires discretionary relief to achieve justice in individual 
cases—either because their ties should be recognized, or because de facto policy 
reflects the true immigration contract.

The role of discretionary relief in individual cases—which amounts to case-by-
case legalization—shows how the rule of law debate reflects contrasting views of 
unlawful presence and integration.  If the rule of law calls simply for enforcement 
because immigrants entered illegally, then discretionary relief should be limited 
because it is extraordinary and should remain so.87  But if immigration law is not 
just a matter of enforcing the letter of the statute, limits on discretionary relief may 
be quite troubling, especially if long-term unlawful residents have a compelling 
claim to future integration.88

The connection between unlawful presence and integration also explains the 
variety of rhetoric invoked to support legalization.  Some argue that integration 
is a moral imperative because unlawful migrants came to America as an intended 
consequence of de facto policy.  But others argue pragmatically that lawmakers 
should recognize that unauthorized migrants will remain and must be integrated, 
even if we think of them as lawbreakers.  The Plyler majority’s understanding 
of unlawful presence and integration blended pragmatic and moral arguments.  
Reasoning pragmatically, it called unauthorized migrants “productive and law-
abiding” individuals with a “permanent attachment” and “unlikely to be displaced 
from our territory.”89  But the core of Plyler was a moral argument based on the 
history of immigration policy.  As I quoted earlier: “the confluence of Government 
policies has resulted in ‘the existence of a large number of employed illegal aliens 
. . . whose presence is tolerated, whose employment is perhaps even welcomed.’”90  
Though the majority emphasized the innocence of children,91 its view of unlawful 
presence applies to adults as well.  

CURRENT LAw CONFERS CITIzENSHIP ON ANY child (except children of diplomats) 
born on U.S. soil regardless of the parents’ immigration status.92  The objections 
to this rule parallel those against legalization, reflecting similar views of unlawful 
presence and the integration of immigrants.  Combining an emphasis on illegality 
with opposition to future integration, it is arguably wrong for illegal parents to 
impose their children unilaterally on future American society through automatic 
citizenship.93  

Supporters of jus soli citizenship typically blend their understanding of unlawful 
presence with their support for immigrant integration.  A moral argument might 
highlight the innocence of an unlawfully present child, relying on the ideas of 
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contract (through labor recruitment with government acquiescence) and affiliation 
(through ties developed by unauthorized migrants).  A pragmatic argument might 
stress that these children will stay indefinitely.94  Both moral and pragmatic 
arguments can emphasize the integration of immigrants through a path to 
citizenship and other ways to avoid second class status.

***

any durable, politically viable responses to immigration outside the law must 
start with the themes in Plyler.  Delving into Plyler shows that the issues are 

both global and local, requiring wise attention to three policy areas—international 
economic development, economic development inside the United States, and 
domestic educational policy.

First, the ambiguities of unlawful presence depend ultimately on international 
economic development.  Emigration to the United States acts as an economic and 
political safety valve for sending countries, as a substitute for economic development 
there,95 and as a source of essential remittances.96  Moreover, emigration is often 
traceable to the international effects of U.S. economic policies.  Flows of capital and 
goods create social networks that inevitably foster the flow of human beings.97  To 
adapt what the Swiss writer Max Frisch wrote about European guestworkers, “we 
wanted products, but people came.”98 

Managing immigration outside the law requires robust economies in sending 
countries so that people have the choice to stay home.  If, however, economic 
conditions produce flight, demographic and economic pressure will keep the 
meaning of unlawful presence deeply contested.  This complexity, combined with 
the role of states and cities, fuels controversy about enforcement authority.  The 
same complexity, when combined with the integration of immigrants, animates 
current debate about how to balance past, present, and future.

This focus on international economic development involves U.S.-Mexico relations 
more than any other bilateral tie, and thus raises the more fundamental question 
whether justice in immigration comes from applying universal principles to 
all sending countries.  In 1965, Congress repealed a discriminatory admissions 
system that had strongly preferred European immigrants,99 replacing it with the 
apparently equal treatment of immigrants regardless of origin.100  But justice 
may be undermined by imposing on Mexican immigration the same numerical 
ceiling as applies to every other country worldwide.  Country-specific, politically 
generated arrangements may seem to jeopardize the hard-won equality of post-
1965 immigration law, but they are crucial if immigration policy is to respond to 
specific historical and economic relationships.  So viewed, it is encouraging that 
country-specific arrangements, including generous admission terms for foreign 
nationals based on trade or investment treaties,101 are emerging with greater 
frequency.102 

Another reason for the ambiguity of unlawful presence is that the labor needs of 
the U.S. economy are greater than our lawful admissions scheme can meet.  The 
corollary to easing emigration pressures in sending countries is modifying demand 
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for unauthorized workers here.  Only by synchronizing immigration policy with 
economic development inside the United States can we abate the labor demands 
that now complicate the meaning of unlawful presence.  

On the immigration policy side, one domestic goal should be more employment-
based admissions in categories requiring less education and training.  Some of 
these admissions could be temporary, but any temporary worker program should 
promote integration with a path to citizenship for immigrants who decide to stay 
in the United States after weighing incentives to go home.  And even if we base 
admissions on economic needs, we still should treat immigrant workers as people 
with families and aspirations outside the workplace.  Admitting their immediate 
family members is crucial if we are serious about integrating immigrants into U.S. 
society.103 

On the domestic economic development side, our decisionmaking will depend on 
international economic development patterns.  If sending countries develop robust 
economies, then migration to the United States may diminish and become more 
circular,104 and many jobs now done by unauthorized workers may go unfilled.  
As we invest in economic development in sending countries, we should match 
such efforts by realigning our labor force through restructuring, mechanization, 
outsourcing, and similar approaches.

Combining integration of immigrants with the role of states and cities points to 
another crucial area: domestic educational policy, which strongly influences not only 
how immigrants integrate, but also how immigration outside the law affects U.S. 
citizens.  Without a greater commitment of resources and energy to ameliorating 
the cycles of poverty among the American poor, and to meeting the economic and 
educational challenges faced by the American middle class, immigration outside 
the law will remain an easy target for simple demagogues.

The dramatic increase over the past decade in the number of noncitizens who 
live and work in the United States without lawful status has led to broad chasms 
in debate that make the task of a national conversation especially daunting.  The 
three Plyler themes—though justifiably prominent on the surface—are better 
understood as shedding light on the more fundamental issues of enforcement 
authority, community building, and balancing past, present, and future.  Only 
through this broader and deeper understanding of immigration outside the law can 
we ever hope to forge a national consensus.
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reports of the Intergovernmental Panel on Climate Change (IPCC) make it 
clear that the risks of global climate change are even greater than previously 

realized.1  Yet commensurate progress in negotiating a meaningful future agreement 
remains elusive. Since maintenance of a stable climate is a public good, both theory 
and history suggest it will be undersupplied.  Furthermore, the costs of climate 
change will largely fall on politically weak developing countries, whereas the costs 
of emissions reduction will largely fall on industrialized countries. Consequently, 
agreement on any meaningful international regulatory system has been and will 
continue to be very difficult. With the 1997 Kyoto Protocol coming to an end in 2012, 
however, the design of a new regulatory regime is essential. 

Any international regime aimed at the mitigation of climate change must solve three 
problems: 1) secure sufficient participation to be effective; 2) achieve agreement on 
rules that are meaningful, so that if they were followed, climate change would 
indeed be mitigated; and 3) ensure compliance with the rules.2   That is, it must solve 
problems of participation, effectiveness, and compliance. Solving all three problems 
simultaneously is particularly difficult, since these goals are often in tension.  The 
most direct trade-off is between participation and the strictness of the rules, since 
as rules become stricter, reluctant states become even more reluctant to be bound 
by them.3   Similarly, as participation becomes wider, agreement may only become 
possible on lax rules.  

These problems require careful institutional design. But they cannot be solved 
without political commitment by national leaders.  In democracies this means that 
the broader public must share that commitment. Gaining public commitment is a 
necessary condition for effective action, but it too is not sufficient.  Commitment 
that leads to a poorly designed institutional structure—which fails to provide 
sufficient incentives to reduce emissions of greenhouse gasses—will not solve the 
problem. Social scientists cannot create political commitment: climate scientists, 
NGOs, the media, and politicians have to play the principal roles.  But we can think 
about ways to design institutions that contribute to effectiveness, contingent on 
the requisite political commitment. The standard that should be applied to an 
institutional design such as that proposed in this chapter is whether, given a level 
of political commitment, it will increase the likelihood of a satisfactory solution to 
the tripartite requirements of an effective regime:  participation, sufficiently strict 
rules, and a robust compliance system. 

Our goal in this chapter is to sketch such a design, particularly its compliance 
system, with careful attention to the realities of world politics. Section I discusses 
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participation.  Without participation by major emitters, no regime will be effective. 
Section II analyzes the problem of compliance and argues that a system of buyer 
liability under cap-and-trade is essential. We offer a unique version of buyer 
liability, in which emissions permits are annual and all permits from a given 
jurisdiction receive the same value. In Section III we discuss the critical problem of 
assessing compliance with emissions caps. Finally, Section IV addresses potential 
weaknesses of our system and provides responses to these criticisms. Throughout, 
we write from the standpoint of the politics of international cooperation; our policy 
recommendations for a post-Kyoto system take into account the more technocratic 
literatures on compliance, liability, and so forth but flow directly and primarily from 
our political analysis. 

  

only a cap-and-trade architecture is likely to make it politically possible to 
secure sufficient participation to get a climate change mitigation regime up 

and running. Recently, there has been some disillusionment with comprehensive 
approaches to cap-and-trade on the part of climate analysts attuned to political 
issues.4  Critics of proposals for a comprehensive regime point to many problems, in 
particular the difficulties of negotiating national emissions quotas, linking domestic 
regulatory systems coherently, monitoring implementation, avoiding renegotiation, 
and ensuring compliance with international obligations.  

In light of these difficulties, a variety of proposals have been put forward for other 
architectures, including both carbon taxes and a more eclectic approach that the 
editors of this volume characterize as “harmonized domestic policies.” These more 
decentralized architectures avoid the formidable negotiation problems involved 
in setting up a comprehensive cap-and-trade accord.  They also would prevent the 
need for large financial transfers among countries, which raise political problems 
in sending countries and possible adverse effects resulting from corruption or 
economic distortions in recipients. We will briefly consider harmonized policies and 
then turn to carbon taxes. 

In our view, true harmonization of national policies is extremely difficult—as even 
the experience of the European Union shows—and a non-integrated patchwork 
of national “policies and measures” will prove insufficient to deal with the climate 
change problem. Moreover, neither strategy adequately addresses the wide variance 
among states in political commitment to addressing climate change. That is, neither 
provides sufficient incentives for governments whose publics are indifferent to 
the climate problem to contribute to this global public good. In other words, these 
approaches lack the institutionalized transmission belts that we believe are critical 
to long-term success on a global scale. If only a few countries take effective policies 
and measures to mitigate climate change, the overall response will surely be 
inadequate.  What is needed is a system that will draw in many states, or at least 
the most important set of major emitters. 

Advocates of harmonized policies and measures typically respond to this objection 
by proposing some form of project-by-project aid to countries that are reluctant to 
act.  But this raises a second key problem.  Each such project will encounter high 
transaction costs—the costs of negotiating and enforcing agreements—which will 

I. THE 
ATTRACTIONS 
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AND TRADE 
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cumulate across projects in a way that will tax the institutional capacity even of 
wealthy countries.  Ultimately, thousands of projects would have to be designed, 
agreed upon, and ultimately enforced. The existing evidence about implementation 
gives little reason to believe that this is possible. 

Indeed, we have ample experience from foreign aid conditionality to counsel great 
caution.  The dilemma of conditionality is that if the project has high priority for 
the government, it will do it anyway, so that aid simply makes resources available 
for other projects. If the project has low priority, it is likely not to devote the high-
quality personnel and other inputs, complementary to the foreign aid, to assure that 
it will work.  Compensatory efforts, when engaged in for example by the IMF, have 
led to a proliferation of conditions without improving compliance.5   New conditions 
generate new efforts to evade them; and as conditions multiply, it becomes more 
difficult to insist on any one of them as crucial.  As a result, transaction costs increase 
without corresponding improvements in performance. Moreover, determining that 
the project actually mitigated emissions as compared with “business as usual” is 
extremely difficult.  Such a determination of “additionality” involves constructing 
a counterfactual baseline: what would have happened in the absence of the aid. 
Since this baseline is unobservable, it is impossible to determine it with a high 
degree of confidence:  this is what is known as the “fundamental problem of causal 
inference.”6   The complexity of such projects will compound this problem, as will the 
political inference with such evaluations that is inevitable. 

The Clean Development Mechanism (CDM) of the Kyoto system illustrates these 
problems. The CDM funds projects as part of an emissions credit system: members 
of the EU-ETS purchase credits in a growing market that even in 2006 was on the 
order of $30 billion.7  The CDM experience to date supports our pessimism.  Host 
governments seek certification of proposed credits and deal with verifiers who are 
dependent on the host governments for future business; furthermore, purchasers 
do not have a stake in assuring that they are genuine, as long as they are certified.  
Normally, buyers limit the opportunism of sellers because they care about the 
quality of products or services, but in the case of the CDM, the buyers only care 
that someone else has certified the product they are buying as valid.8   The CDM 
also produces perverse incentives: indeed, it “reduces the incentives of developing 
country governments to enact policies reducing emissions,” since by doing so they 
would reduce the credits they could earn from projects that, in a particular situation, 
correct the results of bad incentives.9 

To summarize, project-oriented mechanisms for mitigating climate change, which 
will likely be attached to any harmonization-oriented policy scheme, have three 
disabilities:  they fail to send a comprehensive price signal to investors and 
governments; they incur very high transaction costs; and they require counter-
factual determinations to assess additionality.  Cap-and-trade approaches are 
markedly superior on all three counts.  Before moving to abandon them, we should 
try to make them politically and institutionally feasible. 

Global carbon taxes also avoid these varied problems, and there are strong purely 
economic arguments for them. For this reason many prominent economists favor 
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carbon taxes.10   But taxes face major political hurdles. Most significant is the 
effect on reluctant states. Taxes would impose economic burdens on the industries 
of developing states without offering the offsetting gains of being able to sell 
emissions permits, under a cap that made allowances for their much lower historic 
and per capita emissions. It therefore seems unlikely that developing countries, 
including China and India, would agree to such an arrangement, since these 
countries have refused to be bound by binding caps even when they would be 
compensated for doing so. Cap-and-trade has the enormous advantage that permits 
can be set in excess of future business-as-usual emissions to those reluctant to join 
the system. In other words, reluctant countries can be given “hot air.” 
 
Although hot air is essential to obtaining the participation of reluctant states, its 
provision will shift more of the burden of real abatement to committed states. 
However, as a political matter this cuts both ways. Those who want to see swift 
and aggressive emissions reductions will resist the granting of hot air; but the 
enterprises and other entities in the industrialized democracies that will actually be 
taking on the largest commitments will favor it, as it will reduce the price of permits 
they will need to buy in a cap-and-trade system. None of this vitiates the major 
problem with hot air, which is that by definition it does not represent real emissions 
reductions. We recognize this, but believe that some hot air is essential to jumpstart 
the trading system. Over time, as we discuss below, it is equally essential that hot air 
allocations be eliminated.  That is, any cap-and-trade system needs to chart a path 
toward genuinely binding caps on all significant emitters of greenhouse gasses. 

Cap-and-trade is also a more likely global approach than carbon taxes because the 
EU has committed to it after a long period of resistance. Once the EU has gone 
through the painful process of reaching internal agreement, it is notably averse 
to change. Moreover, the political system of the United States, the world’s second 
largest emitter, is famously hostile to new taxes. Indeed, even the relatively trivial 
BTU tax suggested by the Clinton Administration went nowhere in part because of 
this tax aversion. For all these reasons we believe that a global carbon tax is less 
politically feasible than a cap-and-trade regime, and we therefore assume as a basis 
for our discussion of compliance a cap-and-trade regime such as that discussed 
in this volume by Jeffrey Frankel.11  We recognize that other policy elements will 
likely be present in any future regime, such as technology transfer provisions and 
adaptation measures. At the core, however, will likely be some form of trading. 

Despite all these advantages, the task of negotiating a comprehensive cap-and-
trade system will be daunting. Incentives for the most reluctant countries—or those 
that can bluff being most reluctant—to hold out for a better deal would be very 
great.  Although it would in principle be desirable to maintain the existing United 
Nations process of negotiating a universal treaty, and the legitimacy of the regime 
would be thereby enhanced, it would be foolish to commit so irrevocably to such 
an arrangement as to give potential hold-outs veto power.  An option of beginning 
with a smaller “club” of major contributors to global warming plus any other states 
that chose to join, or of linking various different cap-and-trade systems13 should be 
maintained. 
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II . THE POLITICAL 
LOgIC OF A 

BUYER LIABILITY 
SYSTEM

Any club-like arrangement should, like the Kyoto Protocol itself, be open to the 
accession of all countries on generally known terms.  A club with attractive incentives 
to join—for example, the prospect of substantial revenues from permits—would 
exert a strong magnetic pull.  Whatever the ultimate structure, to encourage 
participation climate institutions must be designed to attract participants—for 
example, designed such that the 30 largest Indian industrialists are motivated to 
meet with the Prime Minister and demand that India join the cap-and-trade system 
so that they can sell into it.14 

In short, we favor cap-and-trade as the basic approach, but do so cognizant of the 
many problems it faces. We are not confident that such a system will work. However, 
we think it has the best political prospects of any plausible climate system, and 
we believe that careful institutional design can help ensure feasibility. For these 
reasons we view our proposal for cap-and-trade coupled to buyer liability much like 
Churchill viewed democracy—the worst imaginable system, but for the alternatives. 

the fundamental problem of compliance in world politics is that it is virtually 
impossible to enforce international rules against powerful states. Rules that 

purport to do so therefore lack credibility ex ante. Even where sovereignty has 
been curtailed, as in the EU, it remains very difficult to enforce international rules 
externally. In 2005 the EU could not even enforce, against France and Germany, its 
elaborate system of fines against states that exceeded its fiscal deficit limits—
despite the fact that Germany had been the principal advocate of the disciplinary 
system in the first place.15  

Difficulties of enforcement yield two common outcomes with regard to international 
agreements. One is the negotiation of weak or vague international commitments 
that largely match existing behavior. This outcome is particularly common in the 
environmental realm, where agreements have often been struck that exhibit high 
compliance—because they are carefully tuned to the status quo—yet do little 
to influence actual change in behavior.16  An equally undesirable outcome is the 
negotiation of ambitious (but sometimes vague) rules that are frequently violated. 
When untethered to any meaningful monitoring and compliance system, ambitious 
international rules run the risk of substantial non-compliance. This pattern of over-
ambition followed by widespread non-compliance has been observed with respect 
to human rights treaties. Some have argued that such agreements actually make 
the underlying problem the treaty was intended to address worse.17  

More specifically, there are at least three major political constraints on compliance 
provisions for a comprehensive cap-and-trade regime. Proposals that ignore these 
constraints will either not be implemented or will be ineffective if implemented.  
 
1)   Post-hoc sanctions on powerful sellers are infeasible.  Non-compliant sellers 
whose participation in the regime is essential for its efficacy could renegotiate 
emissions limits in their favor, wielding the threat of exit from the regime.  Those 
non-compliant sellers with other sources of political power could use those 
sources of power to punish or threaten states that seek to impose sanctions for 
noncompliance. 
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2)   Any system that requires interstate negotiations to determine arrangements for 
compliance will be subject to political strategy and pressure.  The point here is the 
one that Randall Stone makes about the International Monetary Fund in Lending 
Credibility.18  The IMF relaxed the rules on powerful states such as Russia under 
pressure from Russia’s supporters, particularly the United States.  Another possible 
result of interstate negotiations is deadlock, so that no rules are agreed.  

3)   Any system that can be manipulated, or “gamed,” will be.  The stakes are too high 
for such manipulation to be avoidable. 

The Kyoto Protocol nonetheless contains compliance provisions built around the 
idea of external enforcement. States that violate the caps on emissions can in 
essence “borrow” emissions from the next commitment period with a 30% penalty.  
As a response to sudden fluctuations that are beyond the control of states that 
are genuinely committed to meet their long-term targets, this approach makes 
some sense.  But it does not constitute an effective enforcement mechanism.  Since 
states have yet to negotiate those future limits they can build the “penalty” into 
their future allocation.19  Moreover, as in many international treaties the Kyoto 
Protocol permits any party to exit at will. As a result, the Kyoto arrangements 
are akin to requiring homeowners who default because they cannot afford their 
mortgage payments to pay a higher interest rate next year, without any provision 
for foreclosure but with the opportunity for the borrower, in the future, to reset 
the terms of the loan or simply walk away largely unscathed.  In other words, they 
open the door to renegotiations and exit threats and introduce a serious problem 
of moral hazard. 

The unrealistic nature of these provisions suggests the futility of external 
enforcement.  Moreover, strict external enforcement, even if it was to work, is not 
always welcome, for it is likely to reduce participation.20  However, the good news 
is that compliance need not rest on external enforcement, as we show below. And 
compliance with a cap-and-trade regime need not be perfect.  It merely has to be 
strong enough to sustain trading in the near term and to make states’ commitments 
to reduce emissions sufficiently credible to create significant price signals over the 
medium term. 

This is because the most significant action to address climate change is more likely 
to come from innovation than trading per se.  Compliance may also be bolstered by 
interest: in a cap-and-trade system participants who have made investments that 
are contingent on the system’s integrity will have a continuing stake in ensuring 
compliance with the system. To some degree our sanguinity about compliance 
depends on expectations about the relevant time period of global cooperation. 
We have no crystal ball, but we do not foresee international emissions trading last 
much beyond two or three decades. By that point one of two outcomes are likely: 
a set of technological breakthroughs, spurred by economic incentives, that enable 
rapid reductions of greenhouse gases, or runaway and catastrophic climate change 
that spurs geo-engineering efforts.
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To summarize, in designing a cap-and-trade system we must not put great weight 
on external enforcement systems. Some alternative system of enforcement must 
exist to ensure that, over time, permits represent real reductions. Below, we advocate 
buyer liability: a system in which buyers of emissions permits are liable for those 
emissions should the permits not prove fully valid. We couple that recommendation 
to two other key features: an annual emissions assessment process and what we 
call “jurisdiction equality,” meaning that all permits sold from a given jurisdiction 
(e.g. China) will have the same value. 

Seven years ago, David Victor proposed that the enforcement system under a 
cap-and-trade regime should be built on the principle of buyer liability.21  He 
argued for buyer liability on political grounds: “Buyer liability enforces compliance 
through rule-based markets, whereas seller liability requires weak and politicized 
international institutions to identify and penalize sellers that have not complied.” 
Victor’s arguments, though compelling, have not been adequately incorporated into 
the recent literature on the design of climate institutions or into the provisions for 
implementing the Kyoto Protocol agreed in the Marrakesh Accords of 2001.22  In this 
section we revive and amplify his arguments for buyer liability, since we believe 
that only such a system will be robust to the political constraints that we have 
just discussed. Technical critiques of this system, while raising important points, 
are outweighed by the political benefits of a buyer-based system.23  First we briefly 
introduce the basic features of our system. Then in later sections we delve into the 
details of buyers, sellers, incentives and assessment. 

Under either a comprehensive cap-and-trade architecture or linked regional cap-
and-trade systems, each party creates, or adapts, a national regulatory system to 
meet its agreed emissions target.24  Many states that expect to find it difficult to 
meet that target (buyer countries, or “permit-short” countries) will enact legislation 
authorizing enterprises operating within their jurisdictions to purchase emissions 
permits from suppliers abroad in countries that are also members of the regime.  
(We expect there to be trading between enterprises within these permit-short 
jurisdictions as well). In the near-term the permit-short countries will likely include 
the United States, members of the EU, Japan, Australia, Canada, Norway, and New 
Zealand, as well as some others. Enterprises such as power companies or industrial 
enterprises in these states, or in other states that accept stringent emissions caps, 
will frequently need to purchase permits from entities abroad in order to meet their 
domestic emissions obligations.25  We advocate that these permits be annual. 

Consistent with most analyses, we anticipate that some parties to any future 
climate accord will successfully negotiate overall emissions limits that exceed their 
projected emissions.  These seller, or “permit-long” countries, are likely to include 
China, Russia, India and other developing countries for some period into the future; 
obtaining hot air will be the sine qua non of their participation in the regime. 
Through their own national processes, states that are permit-long will sell or assign 
permits to enterprises or other entities within their jurisdiction. If permit prices are 
cheaper than the buying entity’s internal cost of reductions, purchasing permits 
will be attractive and markets for emissions trading will emerge. These emissions 
markets already exist in various, often limited, forms.26  

A.  The Roles 
of States and 

Enterprises
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Although the caps on overall emissions will be at the national level, it is important 
to emphasize that in our scheme actual trading will take place between enterprises, 
whether private or state-controlled.  For example, Duke Power in the U.S. might 
purchase Chinese-denominated permits from Xian Electric Power to cover its 
anticipated excess emissions in 2010, and it could re-sell these permits if it turned 
out to have more than it needed.  States are nonetheless crucial to our proposal. 
States will have overall emissions targets and will issue or sell permits to enterprises 
as they decide. States will also enforce compliance with national caps domestically. 
Most significantly in this regard, we advocate that all permits from a given 
jurisdiction be assigned the same value if sold. 

In other words, under our system permits trading on the world market would be 
“jurisdiction-equal.” By this we mean that permit validity will be assessed on a 
national basis and permits will be discounted on a national basis as well.  (We 
discuss assessment at length below). Consequently, the validity of permits sold 
by entities will depend on the aggregate validity of permits sold from a particular 
national jurisdiction, as decided by the assessment process. Hence all permits 
emanating from a given jurisdiction in a given year would ultimately be assigned 
the same validity: i.e., permits issued for the year 2010 by the Xian Electric Power 
Company and Shanghai Electric Power would have the same value.  

Sellers will seek to command the highest price for their permits by ensuring that 
permits represent true reductions. Buyers will in turn seek the cheapest permits, 
adjusting for risk. Buyers of emissions permits that turned out to be invalid would 
be liable to make up the difference in some way. By invalid we mean permits that do 
not represent the full amount of carbon reduction their face value implies. Buyers 
who hold insufficient valid permits at the end of the budget period would need to 
purchase more permits or engage in further internal reductions. Again, it is national 
governments that would enforce this commitment against private actors. 

This system thus rests on the incentives of buyers, which will largely be in 
industrialized democracies, to comply with domestic emissions controls and the 
incentives of sellers, largely outside these states, to command and maintain the 
highest price in the market. It is therefore very important to note, as Victor does, 
that the likely permit-short countries, in which enterprises will be net buyers of 
permits, on balance have stronger and less corrupt national legal institutions 
than the likely permit-long countries. Furthermore, the permit-short countries are 
overwhelmingly democratic. We therefore rely on internal structures and incentives, 
such as democracy and the rule of law, to ensure that permit-short countries comply 
with the system.  Indeed, the political asymmetry—in rule of law and democracy—
between buyer and seller countries is central to our advocacy of buyer liability.  
Another way of expressing this point is to say that incentives for compliance for net 
buyer countries are exogenous to the institutional system that we propose. 

By contrast, our system is designed endogenously to generate incentives for 
compliance on the part of permit-long, or seller, countries.  These governments 
will gain economically from maintaining a high value for the permits that their 
enterprises sell, and will therefore seek to act in a way that maintains their 
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reputations for compliance. This system, unlike many of the most prominent 
alternatives, provides “institutionalized transmission belts” for compliance to flow 
from the advanced industrial democracies, who have the strongest commitment to 
climate change abatement, to the wide range of likely selling jurisdictions, which 
tend to have weak commitments to abatement. Below we flesh out some of the 
details of this process. 

As in all cap-and-trade systems, under our proposal emissions permits would trade 
on public markets. Their value would depend on buyers’ ex ante estimates of validity. 
Shortly after the end of the year for which permits were issued, a comprehensive 
assessment would decide their value.  For instance, Indian-jurisdiction permits for 
the year 2010 might be evaluated by June 30, 2011, when all entities subject to caps 
on their 2010 emissions would be held accountable for their emissions, taking into 
account valid permits bought or sold. 

Since ex post assessment problems are difficult and complex, we devote all of 
Section III to that topic. Here we focus on the incentives of buyers. In many respects 
a buyer liability system is broadly akin to the existing international bond market.  
After being issued by states, bonds trade on international markets, just as emissions 
permits would trade on such markets. Permits would trade at prices that would 
reflect market participants’ confidence that, when they came due for redemption, 
they would be valid.  They would likely trade at discounts if their validity was viewed 
as questionable.  Buyers of emissions permits that were invalid, like buyers of bonds 
whose issuers default, will incur losses at the end of the process; and market prices 
will reflect prevailing expectations of eventual validity or invalidity.  Like buyers of 
bonds, therefore, buyers of permits will have strong incentives to assess quality ex 
ante, price the permits accordingly, and hedge to some degree by purchasing excess 
permits.  

Market participants would in turn have incentives to create or engage ratings 
agencies or other entities to evaluate the quality of permits ex ante, just as we 
see bonds rated by existing agencies as a way to express and monetize the risk of 
default. In a world of perfectly functioning markets, reliable ratings agencies would 
come into being endogenously, as a result of demand for their services; and to a 
considerable extent we expect this to happen.27  The recent financial crash, however, 
illustrates the pitfalls of ratings.  Ratings agencies themselves can have perverse 
incentives and therefore exhibit systematic bias.  

One advantage of ratings on greenhouse gas emissions permits as compared to 
long-term bond ratings is that the feedback would, under our system, be annual:  
each year the ex post assessment system would evaluate permits, which would 
provide information about the validity of permits for future years from the same 
issuer.  It would probably be necessary also to take some measures preventing 
highly leveraged large banks and bank-like entities from speculating in permits 
since, as we have seen in the recent housing crisis, these activities generate risks 
that governments may be required to socialize if financial collapse occurs. Perhaps 
a non-profit “watchdog” to evaluate the ratings agencies could be created.  The 
watchdog institution could closely scrutinize a random sample of the ratings of 

B. Buyers and 
Incentives for 
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each ratings agency, and itself provide a rating of their reliability, which investors 
could use in evaluating these ratings and issuers could use in deciding which ratings 
agency to employ. We are agnostic about the precise structure of such a system, but 
we believe it is essential that permit rating work reasonably well. 

In the United States cap-and-trade system under Title IV of the Clean Air Act, sellers 
are liable for the value of their permits, and this liability is legally enforceable.  
Scott Barrett reports that “the penalty for non-compliance is so severe that in 
2006, compliance was 100 percent.”28  But as we have seen, no such enforcement 
is available at the international level. At this level a major advantage of a system 
of buyer liability is that buyers face incentives to monitor and assess the behavior 
of sellers: private markets, therefore, would carry out extensive informational tasks 
that might otherwise be left to governments. 

The keys to permit markets working smoothly are thus accurate assessment and 
pricing. If assessments ex ante are accurate, buyers can simply discount permits 
appropriately and buy more nominal permits than they require in order to meet 
emissions limits set by their governments.  As in other markets, actors will hedge 
against risk. Insurance markets may also arise to cover the risk of permit invalidity. 
We expect that buyers will also police the actions of other buyers, for they will 
eventually have a large economic stake in the permit system. Those who abide 
by the rules and accurately assess and pay for quality permits will not want 
competitors to gain by purchasing cheaper, riskier permits. All these features push 
toward compliance in the permit-short jurisdiction. However, if riskier permits fail, 
the buyers of them, now facing a shortfall, may in severe situations seek political 
renegotiation of their domestic emissions restrictions rather than the purchase 
of more permits.  This is a serious problem—of moral hazard—that we address in 
Section IV below. 

If buyers bear the liability for invalid permits, what incentives do sellers have to 
ensure that the permits they sell are backed by real emissions reductions at the 
national level? Permits that lacked full validity would have a reduced value, with the 
loss borne by buyers that held the permits at that time.  How would this give sellers 
incentives to follow the rules?

Under our proposal (and indeed under nearly all trading systems) emissions trading 
would be structured to continue for many years. Such an ongoing market creates 
an economic incentive for sellers to ensure quality. More specifically, if the rate at 
which states that are net sellers of permits discount future gains is sufficiently low, 
and the magnitude of expected future sales of permits sufficiently high, they will 
seek reputations for selling valid permits.29  Michael Tomz has shown that such 
national-level reputation effects are very strong in international bond markets, and 
there seems no reason to believe that they would not be equally strong in emissions 
markets.30   

Sellers of fully valid permits would also have an incentive to cooperate with and 
even support credible monitoring systems, so that their permits would be regarded 
ex ante as valid and could command their full price. That is, the “market for lemons” 

C.  Sellers and 
Incentives for 
Validity
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logic famously outlined by George Akerlof would prevail.31  Indeed, support by 
sellers for independent monitoring would be a signal of being honest, and therefore 
valuable in itself.  In short, buyer liability makes seller incentives largely economic 
rather than political. Seller incentives would not rest on concern about climate 
change; they would rest on an ongoing desire for profit. 

Reputation (for high value permits) is consequently at the center of this self-
enforcement mechanism.  It is therefore crucial to design the allocation system so 
that sellers of permits would face the prospect of a substantial stream of revenue 
many years into the future.  If the “shadow of the future” is too short, incentives 
for compliance will tend to vanish.32  In the long run, of course, the caps will have 
to “bite” even on those countries who were net sellers of permits when they 
originally joined.  Our expectation is that over time, countries such as China would 
increasingly recognize their stake in mitigating climate change; that is, at the state 
level incentives would become political as well as economic, even if entities would 
continue to be primarily motivated by profit. Having been part of a cap-and-trade 
system, these governments would also have developed the institutions necessary 
for effective participation, and acceptance of meaningful caps would therefore 
create a less uncertain prospect for them.  In other words, ideally the period of being 
large net sellers of permits would be a transition phase, easing their way into full 
membership. 

There are many potential problems with this system, as we discuss below. However, 
the cardinal virtue of a buyer liability system is that it would not require that an 
international organization ensure compliance with international commitments—a 
condition that, as we have seen, cannot be met. This system would instead be self-
enforcing.

to be effective, any cap-and-trade regime, whether involving buyer or seller 
liability, requires an accurate and prompt ex post assessment of permit 

quality. In view of our assumption that any system that can be gamed for strategic 
advantage will be gamed, any technically complex system of assessment should 
be examined closely from a political standpoint.  As in liability systems, complex 
technical arrangements can be strategically manipulated in ways that are not 
transparent.  If so, their very complexity may be self-defeating. 

Permit assessment rests on the measurement of aggregate emissions in selling 
jurisdictions.  Measuring the use of some globally-traded fuels is relatively 
straightforward (at the aggregate national level) but other fuels and emissions 
sources pose greater problems. Most problematic of all are land-use changes, where 
measurement is fraught by issues such as the relevant time period that a new forest 
can be said to be sequestering carbon, and what to do in the event of a fire later on. 
But a cap-and-trade system has the decisive advantage over project-based systems 
that it does not have to evaluate what would have happened in the absence of a 
given project.  The assessors simply calculate actual emissions and subtract them 
from the agreed cap, which is public knowledge. They only have to assess a factual 
situation—actual emissions—rather than both a factual and a counter-factual.  

III. THE PROBLEM 
OF ASSESSMENT
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One promising way to simplify this process is to focus on “upstream” emissions—to 
measure the carbon inputs into the energy system—which enter at relatively few 
points—rather than emissions from thousands or millions of sources.33 

The most serious problem of measurement, however, is political: as we noted 
above, any system that can be gamed will be gamed. An international assessment 
process will be vulnerable to political pressure, and like judges on international 
courts, participants may feel strong pressures to support the positions of their 
national government.34  As a result, strenuous efforts must be made to insulate the 
assessment process from political pressure. 

One way to do so would be to employ a structure like the Intergovernmental 
Panel on Climate Change (IPCC), which is run by scientists whose judgments are 
not directly subject to override by politicians and diplomats. Another would be 
for private foundations to endow a nonprofit entity to carry out the assessment 
process. Neither is foolproof.  However, the politics of assessment in a buyer liability 
system will be fundamentally different from those in a seller liability system, and 
much more benign.  In a seller liability system, sellers have every incentive to 
obstruct assessment. In the absence of clear proof of cheating they are unlikely to 
be punished.  Obstruction generally will pay. In a buyer liability system, by contrast, 
the reputation of any seller that obstructed assessment would fall, and the value of 
the permits that it issued would fall accordingly.  Doubt about the validity of permits 
would have a similar effect: markets hate uncertainty.  Sellers would therefore have 
strong economic incentives to accept and even welcome thorough assessment, to 
remove such doubts and therefore raise prices.35  
 
As we have seen, the Kyoto CDM faces a serious assessment problem. The key 
flaw is the lack of a clear counterfactual baseline in developing countries that sell 
CDM permits.36  The CDM therefore fails to solve the fundamental problem of such 
emissions markets—that sellers and buyers alike face incentives to collude and 
claim high reductions even where none exist. This devastating objection does not 
apply to the system we propose; under our system all states in the system will have 
emissions caps.  Hence the baseline will be established by treaty.  

The need for a clear jurisdiction-wide baseline demonstrates the importance of 
our proposal that permit validity be assessed (and discounted) on a national basis.  
Our proposal for “jurisdiction equality” ensures that governments of permit-long 
jurisdictions will seek to assure that the permits their domestic enterprises offer 
for sale are valid, because if they fail to do so future permits from any enterprise 
within their jurisdiction will be devalued.  Discounting all permits from a given 
jurisdiction at the same rate may appear unfair, since it penalizes those seller 
entities that scrupulously abate emissions but whose counterpart entities, in the 
same jurisdiction, fail to meet their obligations.  But this unfairness is essentially a 
national problem, since it could only be the result of lax enforcement at the national 
level and can best be fixed via national action. 

Furthermore, jurisdiction-equality has two very important virtues. First, it avoids 
creating very thin markets for thousands of permits from often obscure entities 

A.  Jurisdiction-
equality and 
Assessment
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whose permit quality might be impossible to assess by outsiders. Such a system 
would lead to very high transaction costs and very thin markets. Second, and 
perhaps most important, unfairness is a political virtue.  Enterprises that meet 
their emissions targets have strong incentives to press their governments to 
correct internal compliance problems; in other words, to enforce the system against 
shirkers.  Governments themselves will also face incentives to seek low (or zero) 
discount factors, since aggregate national sales and, relatedly, tax revenue will turn 
on permit price. The system therefore generates endogenous domestic political 
pressures for measures to assure permit validity.  Since the issuing country as a 
whole would suffer from having devalued permits—permits are, after all, a valuable 
commodity—the government would have multiple incentives to avoid and correct 
these problems. 

It is extremely difficult to insulate any assessment system against political 
pressures.  Indeed, the central thrust of this discussion is not the merits of any 
particular arrangement, but the necessity of undertaking a careful political analysis 
that considers strategies that opportunists could follow to manipulate the system.   

A well-functioning cap-and-trade system would likely require regular assessments, 
in-country and on-site inspections (perhaps done randomly), and a “true-up” 
period for states to work out shortfalls. Our proposal, with annual assessments 
of permit validity, certainly requires significantly more resources than have been 
allocated to the Kyoto Protocol review process to date. But the basic structure and 
approach is complementary. And while direct inspections of major emissions sites 
by an international organization will surely raise sovereignty concerns among many 
parties, there is substantial precedent for this model in the Chemical Weapons 
Convention, which permits inspections on national territory of chemical production 
sites, including so-called “challenge inspections” by the treaty secretariat.37  The 
much less intrusive review we envision for a post-Kyoto system thus falls within 
established norms in international law. 

But the most important point is one already made: buyer liability will give sellers 
incentives to facilitate assessment and show that they have done so. This is not 
true of other assessment processes involving developing countries that have failed 
or been heavily resisted, such as IMF surveillance and the WTO Trade Policy Review 
Mechanism.38 

any attempt to get around what often appear as insuperable problems of 
agreement and compliance will have potential weaknesses.  So before 

discussing the weaknesses of a buyer liability system, it is important to emphasize 
that alternative systems run directly afoul of the political constraints enumerated 
earlier. Seller liability is unlikely to work because there simply is no credible set of 
institutions available in world politics to enforce sanctions against even moderately 
important states.39  Therefore, any effective system cannot be one of pure seller 
liability.  

The only real question is whether it is preferable to have pure buyer liability or a 
hybrid system.  We prefer pure buyer liability because it is the only system that is 

B. Assessment: an 
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robust to state non-compliance—if the shadow of the future is sufficiently long—
and that does not require frequent state negotiations. Such negotiations inevitably 
raise issues of renegotiation, gaming, and non-transparency.  Hybrid systems will 
typically be subject to at least one of these three problems.  To prefer a hybrid 
system over pure buyer liability, it would have to be shown that the net benefits of 
the hybrid system are superior, not merely that buyer liability raises some potential 
problems. We doubt this is possible, and hence favor pure buyer liability. 

With these fundamental political constraints in mind, we mention three potential 
weaknesses of our system.  For each of the weaknesses that we identify, we make a 
counter-argument that alternative schemes are less promising. 

A common objection to a buyer liability system is that it would create too much 
risk, and high transaction costs, as a result of insufficient information about the 
future validity of permits. There is some basis for this concern. Yet from a “markets 
for lemons” perspective, this informational problem is two sided.  On the one hand, 
Akerlof shows that asymmetrical information can prevent otherwise mutually 
profitable trades from taking place.  Cautious buyers will refrain from purchasing 
permits in the face of this uncertainty and the market as a result will be very thin. 
Abatement costs will consequently be higher because foregone trades will require 
the utilization of more expensive local options. On the other hand, the market for 
lemons argument suggests that institutions will develop to correct the market 
failure, if there are financial incentives to do so. In a tradable permit regime, there 
would be such incentives: buyers can gain enormously by credibly evaluating 
tradable permits just as they evaluate and rate government bonds. These ratings 
will help to determine prices in a global carbon market. 

That said, our buyer liability model rests to some degree on assumptions about 
the ability of such an incentive system to generate and widely distribute accurate 
information, and the system will work well only if accurate information about 
permit validity is widely dispersed. However, if information about validity is not 
widely dispersed—if it is largely private and/or secret—and if this situation is not 
widely appreciated, we may see many mistakes by buyers. The ongoing mortgage 
crisis suggests that even in well-established markets it is surprisingly easy for 
sophisticated participants to misprice goods. For the system to work, the ex post 
monitoring system will have to be sufficiently reliable, credible, and prompt that 
adjustments can be made quickly, and fairly smoothly, to failures of permit-settling 
countries to fulfill emissions requirements. Again, we stress the annual nature 
of assessment. Such a system provides a steady stream of information, albeit 
inevitably somewhat imperfect, about emissions and permit validity. 

In the end, however, the objection that buyer liability generates too high transaction 
costs founders on the false premise that seller liability has lower transaction costs.  
On the contrary, the defense of seller liability on the grounds of lower transaction 
costs is spurious: it simply “achieves” lower costs by ignoring the problem of 
compliance. Its efficacy depends on imposing penalties on sellers of bogus permits. 
But neither internal enforcement under seller liability nor external enforcement 
is likely to be effective.  We cannot count on internal enforcement since many 
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sellers of climate change permits will be entities in jurisdictions, such as China and 
Russia, with weak internal regulatory systems and little domestic public pressure 
for effective action. We cannot count on external enforcement because these same 
states are strong and sensitive to issues of sovereignty.  Hence, as we indicated 
at the outset, systems of externally enforced legal liability are unlikely to work. 
For these reasons a seller liability system is far more likely to break down at the 
compliance stage. 

A second potential problem relates to negative “cascades.” If enterprises in a country 
that is “permit-short” overvalue permits ex ante—buying permits that turn out to 
be worth less than expected—then the state where the buyers reside could miss its 
international target.  The worst-case result would be a cascade or contagion effect, 
in which the devaluing of one seller’s permits (say, Russian permits) then triggers 
noncompliance in other states whose enterprises hold Russian permits. Market 
expectations would eventually adjust. But in that particular year shortfalls in 
compliance would occur, if two additional features exist: entities both did not hedge 
adequately and could not buy sufficient new permits from other sellers. 

For several reasons we do not think this scenario is likely. We expect hedging to take 
place for the reasons given above. There is also reason to think that permits will be 
available in the event of a shortfall, albeit at higher prices. Third, under our proposed 
system the cascade problem would be alleviated by the fact that permits that are 
not fully valid would suffer only percentage reductions, not complete invalidation. 
Fourth, the problem would also be limited to the year in question. Finally, a work-out 
period could be arranged so that the full impact of holding partially invalid permits 
was not immediate for the buyers. Likewise, it might be desirable to have “banking 
and borrowing” provisions that allow the buying jurisdiction, which suffered from 
holding invalid permits, to make up the deficit in future years.  

Consistent with our argument about the comparable Kyoto provisions above, such 
measures would make sense as a way to smooth out burdens arising from sudden 
changes in conditions, but they are not enforcement provisions. However, as Robert 
Stavins argues with respect to the United States, “credible mechanisms need to be 
established to ensure that the use of borrowed allowances is offset through future 
emission reductions.”40  For this reason we advocate using such banking measures 
only cautiously.   

Despite the reputational incentives to maintain the future value of their permits, 
some sellers may sell permits that turn out to be worth less than their nominal 
value, either due to opportunism or misjudgment. Buyers of these devalued permits 
would have to engage in further internal reductions or buy additional permits to 
reach their nationally-mandated caps. The consequence of seller defaults would 
therefore be increases in the price of carbon as buyers (typically) go into the market 
to cover shortfalls.  This is actually a great advantage of the system, since without 
such a mechanism, overselling of permits would lead to a lower effective price of 
carbon by increasing permit supply. 

B.  Negative 
Cascades
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To maintain the incentive of buyers to avoid buying invalid permits, they must 
not be able to renegotiate their domestic emissions caps, or otherwise receive 
compensation from their governments, in the event that their purchased portfolio 
of permits is insufficient to reach their cap.  That is, governments of permit-
short countries need to protect against “moral hazard,” similar to moral hazard 
problems of bailing out banks that engage in risky lending practices and later seek 
government bailouts.  This is probably the most serious weakness of our system, 
though it is a weakness shared by nearly every alternative model as well. 

We cannot guarantee that authorities will not, under pressure, engage in activities 
that create moral hazard in a climate change permit system.  Indeed, in response to 
the prospect of bank failures set off by the recent financial crisis, the U.S. Federal 
Reserve System and the Treasury have taken radical measures to prevent bank 
failures.  These measures have raised serious issues of moral hazard. 

Explicit legislative provisions to prohibit post hoc subsidies and renegotiation will 
consequently be essential, and the media and non-governmental environmental 
organizations will have to be alert to the danger; but these measures are unlikely to 
be sufficient if the invalidity of seller credits threatened a banking crisis in the buyer 
country.  One aid to resistance is likely to be pressure from buyers of valid permits, 
who will seek to ensure that the value of their investments is not squandered by 
the state. They will likely constitute a powerful interest group with a stake in the 
integrity of the system. Another source of resistance to moral hazard lies in the 
accountability of governments to their publics, and the commitment by those 
publics to compliance with a meaningful international climate regime.  Publics will 
need to understand that succumbing to pressure to compensate buyers for invalid 
permits will destroy the climate change mitigation system. 

However, neither reliance on competitors nor publics would be likely to suffice 
if very large banks or bank-like entities were faced with insolvency as a result of 
having purchased large quantities of invalid permits. Regulation will have to occur 
ex ante to ensure that such a situation does not arise.  That is, regulation will have 
to assure, as noted above, that banks and bank-like entities cannot speculate in 
emissions permits with highly leveraged debt.

in world politics, strong commitment by states is essential to effective multilateral 
action.  States must prefer participation to non-participation.  We therefore 

began this paper by reviewing reasons why a cap-and-trade regime is the most 
likely to induce sufficiently widespread participation among significant emitters 
to create the possibility of effectiveness.  Proposals for assistance with projects 
and policies carry enormous transaction costs and have little prospect of being 
sufficiently effective; and an international carbon tax is unlikely to be acceptable 
to both reluctant developing countries and the major industrialized states as well. 
In the end, a cap-and-trade regime must rest on strong preferences in democratic 
states to mitigate climate change.  These are demanding political conditions, but 
we see no alternative arrangement that could generate sufficiently effective and 

CONCLUSION
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timely action. And we observe around the world recent actions that counsel some 
optimism, in Australia, the EU and even the United States. 

Yet any cap-and-trade regime at the international level will encounter pressures 
toward noncompliance. As with participation, for global regulatory regimes to work 
well, states must, on the whole, choose compliance over violation.  Since there is no 
external enforcer, arrangements such as that in the Kyoto Protocol for seller liability 
will not work.  Compliance will neither reliably occur ex post nor be expected to 
occur ex ante. The severity of the global climate problem does not by itself entail 
meaningful action under these conditions; for many states the costs of abatement 
are higher than the benefits of a more stable climate, and for some states climate 
change itself may even be welcome. 

Our proposed system for a post-Kyoto regime rests instead on a model of buyer 
liability coupled to annual ex post assessments and jurisdiction-equal discounting 
of invalid permits. This system is incentive-compatible for two reasons: buyers have 
incentives to monitor the system and price permits according to perceived validity, 
and sellers have incentives, if allocations are correct, to maintain their reputations 
for reliability.  The system will not operate automatically: in particular, institutions 
will need to be created to assure that ex post assessment is reliable and, ex ante, that 
ratings agencies are also reliable.  Indeed, one of the major conclusions of this paper 
is the urgent need for social scientists to think more carefully about assessment 
institutions that could be effective in a climate change regime with buyer liability. 

Some non-compliance in climate change cooperation is inevitable. Yet the system 
that we propose is the least worst choice, because it is consistent with the 
fundamental features of world politics we have described. For this reason, it 
provides at least the outline of a political foundation for a working international 
system not doomed by enforcement problems. It could therefore contribute to 
effective regulation of greenhouse gas emissions and, most importantly, help 
to generate the technological innovation that is widely agreed to be essential if 
climate change is to be brought under control.  
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the Decline of Global traDe 
neGotiationS—anD the riSe 
of JUDicial anD reGional 
alternativeS*

Richard H. Steinberg**

even before the beginning of the global financial crisis in late 2008, hopes 
for a broad multilateral trade deal had faded.  Since its creation in 1995, 

the World Trade Organization1  (WTO) has been unable to advance an ambitious 
legislated trade deal among members.   Developing countries, often speaking as 
a bloc, have exacerbated disjuncture in U.S. and European preferences on trade 
policy.  The result has been an impasse at the negotiating table and the slow death 
of what was once envisioned as an expansive Doha Round of multilateral trade 
negotiations.  The same North-South divisions that have deadlocked multilateral 
trade negotiations also help explain the increasingly active role being played by 
the WTO Appellate Body, which has not been subject to an effective check by the 
divided WTO membership.  Moreover, the WTO negotiating deadlock has favored 
an explosive proliferation of bilateral, plurilateral, and regional trade agreements 
(known collectively as “preferential trade agreements”- PTAs), which have offered 
alternative venues for trade negotiations.  Taken together, these developments 
suggest that we are entering a period of regionalization of global trade negotiations 
and “judicial liberalization,” which has been led by the WTO Appellate Body. 

To examine the relationship between multilateral paralysis and alternative venues 
for trade liberalization, I proceed in three steps. Section I examines the law and 
politics of successful multilateral trade negotiations in the 1948-95 period.  Section 
II identifies the origins of the contemporary legislative stalemate in the WTO, 
explaining the collapse of multilateral negotiations and its relationship to the 
proliferation of PTAs.  Section III explains how the WTO dispute settlement system 
has become an increasingly and unexpectedly important venue for lawmaking with 
a liberalizing bias, and explains why WTO judicial liberalization persists, arguing 
that it is favored by developing countries that now join together to block WTO 
legislative proposals that would diminish the Appellate Body’s independence.  I 
conclude by exploring implications of a world in which liberalization takes place 
preferentially and in the courtroom.

the General Agreement on Tariffs and Trade (GATT),2 and its successor 
organization (the WTO), created a rule-based system (GATT/WTO), which 

facilitated the worldwide lowering of trade barriers and the growth of world 
commerce.3  The efficacy of the regime, however, rested on a consensus among its 
largest members.  In its earliest years, the GATT reflected U.S. power; as U.S. market 
share receded, the organization continued to prosper because of a trans-Atlantic 
bargain between Europe and the United States. 

INTRODUCTION

I. Law, Power and 
the Success of 

Multilateral Trade 
Negotiations 

from 1948 to 1995
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The GATT was created to include both big and small nations, and was built on two 
norms: most-favored-nation (MFN) treatment and reciprocity.  At its inception in 
1947, half of the nations that negotiated the GATT were developing countries. These 
smaller nations benefited from regime participation via the GATT’s MFN provision, 
which requires GATT parties to accord their most favorable tariff treatment to all 
GATT parties.  At the same time, in most of the first 35 years of the regime, the bigger 
GATT countries were concerned about reciprocity (i.e., market-opening for imports 
conditioned on foreign market-opening for exports) with other large countries— 
but they were not very interested in access to the world’s smaller markets.  These 
larger countries bargained with each other for reciprocal trade liberalization in serial 
multilateral trade Rounds.  Hence, the developing world could deny increased access 
to its own market, while the MFN provision assured it of new export markets. Some 
Southern countries did liberalize their markets in the pre-WTO period, either in a 
multilateral trade Round or in the process of accession, but the majority of these GATT 
contracting parties eschewed liberalization at home and grew their foreign trade 
through MFN-garnered export access.

Reliance on a norm, reciprocity (among big countries), and a rule, MFN, to fuel trade 
liberalization had long-term implications. The reciprocity norm made bargaining 
power in the GATT/WTO a function of market size and a nation’s willingness to use 
the threat of market closure (or promise of more openness) as a means to influence 
others. Figure 1 shows actual market size (measured in Gross Domestic Product—
GDP) of the biggest GATT/WTO members from 1949 through 2004, and projected 
market size from 2005 through 2034, as a percentage of GATT/WTO market size.4  In 
the GATT’s early years, U.S. GDP accounted for about 65% of GATT GDP; the United 
Kingdom accounted for another 10%. Since then, the relative size of the U.S. market 
has consistently declined; starting in 1957, that of the European Communities (EC) 5 
has grown.

Figure 1
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To predict future growth, I used the projections of the Goldman Sachs Global 
Economics group. Their model predicts growth as a function of growth in 
employment, growth in the capital stock, and total factor productivity (TFP) growth. 
TFP is modeled as a process of catch-up on the developed economies. The Goldman 
Sachs model forecasts for GDP growth in the next 10 years are similar to IMF 
estimates of potential growth in the economies evaluated here.6 

Shifting market share parallels coalition behavior in the GATT/WTO. The early 
years, 1947 to 1973, were a time of almost complete economic dominance by the 
United States.  While the EC’s market share was growing, it only accounted for an 
average of 15% of GATT GDP during the period. The establishment of the GATT itself 
best exemplifies U.S. dominance of the negotiating process in these early years.  
The United States drafted the instrument that became the GATT 1947.  It made 
accommodations to the United Kingdom, enabling the maintenance of colonial 
preferences, but the General Agreement was fundamentally U.S. designed.7 

By 1973, the U.S. share of GATT GDP had fallen below 40% and the EC share had 
grown to more than 20%.  Other changes had occurred in the interim.  Before 1973, 
EC institutions were insufficiently developed to enable Brussels to partner with 
Washington to govern the GATT system.  By the mid-1970s, however, the role of 
the Commission in coordinating Europe’s external commercial negotiations, and 
that of the 113 Committee in overseeing the Commission, were clearly established, 
enabling the EC to speak with a single voice.8  As a result of both shifting market 
shares and better coordination among EC members, Brussels and Washington 
began regular bilateral consultations, often followed by an expanded conversation 
among the “Quad Group,” which also included Canada and Japan. Decisions of 
the “Quad Group” were then often presented as a fait accompli to the other GATT 
contracting parties.  By the early 1970s, commentators had begun to suggest that 
U.S.-EC cooperation was necessary for successful negotiations at the GATT.9

The power of this coalition is exemplified by the events surrounding the 
establishment of the WTO.  In 1991, the EC and United States decided to impose 
the results of the Uruguay Round negotiations on the rest of the world through 
what they initially referred to as “the power play.”  Specifically, they agreed that 
they would withdraw from the GATT 1947 and sign a substantively identical but 
legally distinct instrument, the GATT 1994.10  This would disengage Europe and the 
United States from their GATT 1947 MFN commitments to the rest of the world, 
and would replace them with new MFN commitments in the GATT 1994.  The EC 
and U.S. negotiators agreed that these new commitments would be conditioned 
on third countries’ acceptance of all the WTO multilateral agreements.  The effect 
of this maneuver was to threaten closure of the world’s two largest markets (those 
of the EC and the United States) to any country that did not accept all of the WTO 
multilateral agreements, including several agreements that most developing 
countries had previously refused to accept.11  This transatlantic maneuver, which 
became known diplomatically as the “Single Undertaking” approach to closing 
the Uruguay Round, allowed the EC and United States to set the terms of the new 
organization. Now, reciprocity and all the regime’s principles would be applicable 
to the developing world.
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II. The Creation 
of Multilateral 
Stalemate and 
the Rise of 
Regional Trade  
Agreements

for those favoring rapid and deeper liberalization, the WTO’s biggest 
contemporary problem is an inability to gain consensus on a negotiated 

outcome.  Three developments explain the creation of stalemate in multilateral 
trade negotiations.

First, as explained above, with the Single Undertaking that closed the Uruguay 
Round, the norm of reciprocity became generalized across all countries.  That event 
was the culmination of pressures that began in the 1970s and intensified in the 
1980s.  

Powerful constituencies in the North were demanding deeper liberalization that 
would discipline behind-the-border measures in such areas as technical barriers 
to trade, services regulations, and intellectual property protection.  And as the 
U.S. trade balance deteriorated and the Asian Tigers emerged, various groups in 
the United States began demanding reciprocity on these issues, as well as tariff 
reductions, from all countries. With the imposition of reciprocity at the conclusion 
of the Uruguay Round, the developing world began demanding changes in the 
negotiating agenda, especially for negotiations on a range of goods of their 
choosing.  With developing countries unable or unwilling to offer much in return, 
negotiations have become attenuated and increasingly difficult.

Second, developing countries have adopted institutional strategies to sustain 
their coalitional behavior.  Trade negotiations have always been difficult, and 
developing countries have in the past episodically joined together to influence 
negotiations.  But the persistence of contemporary developing country coalitions is 
unprecedented.  Developing countries are continuously acting in concert with each 
other, sustaining blocs that have successfully vetoed a range of various proposals 
favored by the EC and United States.

The developing countries are not a unified bloc with identical interests, but they 
have figured out an institutional solution to remaining more unified and cohesive 
than ever before.  Specifically, they are agreeing to bundle issues together, creating 
linkages across the interests of varying types of developing countries.  When a 
position is taken on only a single issue by two or more countries, a third country 
may offer a coalition member a more attractive commercial concession to catalyze 
withdrawal from the common position.  This problem of being split asunder may be 
solved by agreeing to bundle issues, taking a common position on a host of issues 
of interest to each country.12  In the Uruguay Round, the developing countries did not 
bundle and they were frequently frustrated in efforts to take a common position 
on individual issues.  In the Doha Round, the South seems to have adopted the 
bundling solution. 

As a result, since 1995, the developing world has been more successful than ever at 
ending Northern hegemony of the GATT/WTO system.  Although not able to force 
the developed world into compliance to their wishes, they have become effective 
veto-players, a role they have repeatedly played with success in the Doha Round. 
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Third, beginning in the 1990s, the EC and then the United States began accelerating 
their conclusion of PTAs, which has had the unintended and unanticipated 
consequence of diminishing their bargaining power at the WTO.  The very idea of a 
PTA, of course, runs contrary to the GATT MFN principle.  GATT Article XXIV has always 
offered an exception to the MFN rule for PTAs, but the exception was used relatively 
rarely until the 1990s.  Largely in pursuit of a strategy of “competitive liberalization,” 
the conclusion of PTAs became a cornerstone of EC and U.S. trade policy in the 
last decade.  Frustrated by multilateral stalemate, “competitive liberalization” was 
adopted as a strategy whereby bilateral PTAs with a hub-and-spoke architecture 
concluded by the EC, on one hand, and United States, on the other, would pressure 
excluded third countries (by operation of trade and investment diversion13) to also 
demand PTAs with Washington and Brussels; the idea was that eventually the terms 
of these PTAs could be multilateralized at the WTO.14  By 2009, the EC had concluded 
PTAs covering about 40 countries, with additional negotiations underway to convert 
the Lome Agreement into a set of reciprocal free trade agreements covering an 
additional 73 African, Caribbean, and Pacific countries.  By the same time, the United 
States had concluded PTAs with 15 countries, covering nearly one-third of total 
American trade, and was negotiating to conclude more.  Since creation of the WTO, 
approximately 400 PTAs have been established and remain active; about 200 of 
these are regional trade agreements.

But neither Washington nor Brussels fully appreciated ways in which the strategy 
of competitive liberalization could backfire on multilateralism and make progress 
at the WTO more difficult.  It is one thing to conclude a bilateral deal between 
Washington (or  Brussels) and a smaller country; it is quite another to multilateralize 
its terms with a third country like China.  Moreover, the PTA strategy accompanied 
a new intransigence on the part of the EC and United States in the Doha Round, 
in part a function of the availability of an alternative to WTO liberalization.  
Most importantly, however, the conclusion of these PTAs has diminished EC and 
U.S. bargaining power at the WTO by providing bilateral MFN guarantees to 
PTA partners.  Legally, the proliferation of EC- and U.S.-centered PTAs has fatally 
constrained the ability of Europe and the United States to behave as hegemonic 
duopolists.  Since each of the PTAs contains an MFN provision, neither Brussels 
nor Washington can replay the “power play” they used to conclude the Uruguay 
Round: the third countries with which they have concluded PTAs may rely on the 
MFN provisions in those PTAs to ensure continued market access to Europe and the 
United States without regard to whether they continue to enjoy an MFN guarantee 
through WTO agreements.  Proliferation of PTAs therefore poses a significant legal-
political constraint on European-U.S. hegemony, a constraint that did not exist a 
decade ago.

***

Because of these shifts—the end of non-reciprocity toward the South, sustained 
developing country coalitions, and U.S.- and EC-centered PTA proliferation—
decision-making has become increasingly difficult in the WTO.  Nothing symbolizes 
and illustrates this power shift15 better than the new “Quad.”  In Geneva, “the Quad” 
no longer refers—as it did for decades—to the EC, Japan, Canada, and the United 
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States, a group that effectively governed the GATT and shared fundamentally 
convergent views on the desirability and content of liberalization.  Now “the Quad” 
refers to Brazil, India, the EC, and the United States, a group that has been routinely 
convened to advance the Doha Round but holds comparatively divergent views 
about what should be liberalized and who should do it.

The South, now being asked to deliver its markets to international commerce, has 
become an important demandeur in trade negotiations.  What it wants, however, is 
not easily squared with domestic interests in the North.  The agriculture and steel 
industries in Europe and the United States remain well organized, well financed, 
and opposed to liberalization. These long-standing protectionist sectors, which 
have long captured government in the North, have become key obstacles to a 
successful multilateral negotiation.

At the same time, the South may be unable to deliver in negotiations on key 
issues. If a broad deal were to be struck at the WTO, it would entail a commitment 
by the South to address new behind-the-border measures.  Credibly committing 
to such reforms, however, is difficult, given the inefficiencies in state structures 
in most of the developing world. In Europe and the United States, constituencies 
now demand that trade negotiations focus on issues such as services, investment, 
competition policy, labor, environment, and culture.  Unlike border measures that 
invoke a political problem because they lead to factor reallocation, many of these 
newer issues implicate additional fundamental features of developing countries 
such as changes in the regulatory structure and capacity of the state, the political 
structure of society (for example, the power of organized labor), or the industrial 
structure of the economy.  Rules addressing these areas are hard to establish in 
developing countries, where state capacity and authority structures are simply too 
poorly developed.

As a result, if there is a proclaimed “successful conclusion” of the Doha Round, the 
results will be minimalist.  Compared to the ambitions of European and U.S. trade 
policy makers and policy wonks before the Round was launched—for a Round 
that would zero industrial tariffs, eliminate agricultural subsidies, and address 
environmental, labor, competition, investment, and transparency issues—the 
Round failed long ago.  But while the ministers of the member nations have been 
unable to agree on the multilateral trade agenda, they have been able to conclude 
hundreds of PTAs with each other and the judicial branch of the WTO has begun to 
address contested policies.

While liberalization through negotiation has become more difficult in the 
last decade, liberalization (of a different quality, to be sure) has gotten 

easier through the litigation path.  Legislative gridlock and judicial lawmaking are 
related phenomena in both the domestic and international context.17  I argue that 
in the wake of failed multilateral trade negotiations, WTO lawmaking has moved 
out of the legislative venue of member state negotiations and into the courtroom.  
Delegation to the judiciary, established with the creation of the WTO, has been 
unexpectedly accompanied by considerable agent slack.18  The same divisions that 
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have undermined trade talks have made it increasingly difficult for the membership 
to provide a check on judicial lawmaking.  There is more litigation now than in 
the GATT years; the contemporary dispute settlement system engages in more 
lawmaking than in the GATT years; and WTO judicial lawmaking has a liberalizing 
bias.

The rise of judicial liberalization in the GATT/WTO system, and the WTO’s 
dispute settlement rules and processes, are best understood in the context of 

the flawed GATT dispute settlement rules and processes. That system of resolving 
disputes developed over a 40-year period, but by the 1970s its basic form had 
taken shape.  Export-oriented producers that believed their products were being 
illegally excluded from a foreign market would complain to their government.  A 
GATT contracting party would then ask the GATT to establish a dispute settlement 
panel, but the establishment of a panel could be blocked by the respondent.  Even if 
established, the respondent could block a consensus to adopt the panel report (i.e., 
block the act that would make it a legally binding decision).   And if the respondent 
failed to comply with an adopted report, then the respondent could block a 
decision that would permit retaliation against it for continued contravention.  As 
respondents frequently blocked the process, the weakness of the GATT dispute 
settlement procedure became increasingly apparent.  

During the 1970s and 1980s, in response to frustration with the GATT dispute 
system and in the face of a growing trade deficit and a perception of unfair trade 
practices abroad, the U.S. turned to domestic law to deal with its trade problems.  
Specifically, a “unilateral” approach to addressing trade disputes was enacted by 
the U.S. Congress in the form of Section 301 of the Trade Act of 1974.  Section 301 
permits (and in some cases, requires) the President to impose retaliatory trade 
sanctions on countries engaging in practices that are “unjustifiable, discriminatory, 
or unfair”—as determined by the United States Trade Representative (USTR).  Thus, 
when a foreign government blocked the GATT dispute settlement process, the 
U.S. government often found itself in a position of threatening unilateral trade 
retaliation against that government unless it agreed to change its trade practices in 
accordance with Washington’s demands. 

This American approach to the settlement of trade disputes was not viewed favorably 
by the rest of the world, which wanted to reform the GATT dispute settlement 
process so that U.S. measures, including measures taken under Section 301, could 
be challenged effectively.  At the same time, the United States championed a GATT 
dispute settlement system that would be more effective and automatic, without a 
country’s right to block the process, because the U.S. government believed it was far 
more likely than other countries to be in compliance with GATT rules.19 

The resulting WTO Dispute Settlement Understanding (DSU) is far more obligatory, 
automatic, and apolitical than the GATT rules.  Two changes are central.  First, the 
reform led to the creation of a seven-member Appellate Body to which nations 
could appeal panel reports.  Second, judicial action became more automatic.  A 
consensus is now required to block the formation of a panel, adoption of a report, 
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or an authorization of retaliation for continued non-compliance—a reversal of the 
former rule that required a consensus to move through each of these stages.  Of 
course, petitioners would not agree to block establishment of a panel they are 
demanding, and prevailing parties would not block the adoption of favorable panel 
reports. 

The automaticity of the new system and the promise that it has held for aggrieved 
members have led to an increased caseload for the WTO dispute settlement 
system,20 compared to the GATT dispute settlement system.  While 535 dispute 
settlement complaints were filed in the 46-year period of the GATT system, 269 
complaints were filed in the first eight years alone of the WTO system.   Moreover, 
because of automaticity, there were more dispositive reports (that is, adopted panel 
reports in cases where there was no appeal; adopted Appellate Body reports in all 
other cases) issued in the first six years of the WTO system than in the last twenty 
years of the GATT system.21  And there are far more parties to WTO disputes than 
to GATT disputes.  In the GATT era, it was rare for a case to feature more than one 
complainant.  In contrast, in the WTO era, in nearly half of all cases there are multiple 
complainants or interested third parties. Not only have caseloads increased, so has 
the number of parties involved in each dispute.

Many scholars have suggested that judges may behave strategically and favor 
increasing their authority,22 yet few Uruguay Round negotiators anticipated 

or intended the Appellate Body to engage in lawmaking.23  The switch to automatic, 
binding dispute resolution and the establishment of the Appellate Body were seen 
by the United States as an opportunity to foster implementation of and compliance 
with the deals struck in the legislative process.  The dispute settlement process 
was to fulfill that purpose by offering a neutral judicial process to enforce WTO 
agreements the substance of which was largely favored by the United States.  Most 
U.S. policy makers at the time expected WTO dispute settlement to enforce the 
WTO “contract;” they did not expect or accurately anticipate that the Appellate Body 
would make law.

As in domestic legal systems, rules and principles guiding the interpretation of 
public international law permitted the Appellate Body to take a range of interpretive 
stances: at one extreme, a restrained interpretive stance that is highly deferential 
to the express consent of states; at the other extreme, an expansive interpretive 
stance that is less deferential to state consent, favors dynamic interpretation of 
treaty provisions, and expands upon terms and gaps.  Largely in the interests of 
completeness, coherence, and internal consistency of WTO law, the Appellate Body 
chose a more expansive stance both on questions of whether to interpret and on 
the method used for interpretation.  The resulting judicial decisions have created an 
expansive body of new law.

WTO judicial lawmaking has two dimensions: filling gaps and clarifying ambiguities. 
Gap-filling refers to judicial lawmaking on a question for which there is no legal text 
directly on point, whereas ambiguity clarification refers to judicial lawmaking on a 
question for which there is legal text but that text needs clarification.24 
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Judicial lawmaking at the GATT/WTO has expanded along four dimensions.25  
First, the DSU’s silence on many procedural questions has been seen by some as 
an invitation to the Appellate Body to make procedural rules.  In some cases, the 
Appellate Body has created law that fills procedural gaps in WTO agreements, even 
though the existence of the gap has resulted from sharp disagreement among 
members about how to fill it.26  Second, the WTO Appellate Body has engaged 
repeatedly in a form of lawmaking by which it has given specific meaning to 
ambiguous treaty language.  Such clarifications may cause a negative political 
reaction by members or non-governmental stakeholders that engaged in behavior 
that was within a range of possible meanings, given the ambiguity.27  Third, in a 
number of instances, the Appellate Body has given precise and narrow meaning to 
language that was intentionally left vague by negotiators, either because they could 
not agree on more specific language, or in order to permit a range of alternative 
behaviors or national practices.28   Finally, a conflict between GATT/WTO texts (or 
between text and GATT practice) may create an ambiguity, and in a handful of cases 
the Appellate Body has read language across GATT/WTO agreements cumulatively 
in a way that has generated an expansive set of legal obligations.29  

In most cases, Appellate Body interpretations have favored more trade openness. 
In all cases, complainants advance interpretations of WTO agreements that 

challenge a respondent’s trade barrier, and respondents argue for interpretations 
that would permit maintenance of the barrier.  For WTO cases initiated before 2001, 
89% of the 152 dispositive reports held that at least one of the national measures at 
issue was WTO-inconsistent.30  Qualitative assessments of Appellate Body decisions, 
such as those by Dan Tarullo, have also shown a liberalizing bias.31  I do not argue 
that the Appellate Body always favors liberalization, but its decisions do seem biased 
toward liberalization32 and its opinions tend to suggest a view of the WTO more as 
an instrument of liberalization than a reflection of a contractual balance between 
liberalization and protection captured by the concept of embedded liberalism.33

The use of judicial action to open markets, and the acquiescence of the United 
States to Appellate Body decisions, does not imply that the United States 

favors the extent of judicial liberalization currently taking place at the WTO.  As 
argued above, there is little evidence in the negotiating history of the DSU that 
suggests that the move to legalization of GATT/WTO dispute resolution was 
intended or expected to lead to expansive judicial liberalization.  Then why hasn’t 
judicial liberalization been checked?

The expansive interpretive stance by the Appellate Body has faced some limits.  
For example, the EC and the United States have exercised a de facto veto over the 
appointment of some proposed Appellate Body members.  Similarly, members have 
not been shy about complaining when the Appellate Body engages in lawmaking 
they dislike, and proposals by powerful members to rewrite parts of the DSU in the 
Doha Round may have had a sobering effect on the Appellate Body.  To some extent, 
agent slack has been limited.
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Nonetheless, developing countries have not joined efforts to curb judicial 
liberalization at the WTO.  While many developing country representatives have 
complained about judicial “activism” by the Appellate Body, their bigger complaint 
appears to focus on their relative lack of resources to fully avail themselves of the 
dispute settlement system.34  Moreover, some developing countries, such as Brazil 
and India, have not been shy about taking developed countries, such as the EC and 
United States, to dispute settlement.  In so far as more sophisticated developing 
countries that may be on the edge of development choose to litigate, they may act 
as proxies for the developing world, knocking down protectionism in the North.

Perhaps that is why the developing countries have blocked U.S. efforts to rein in 
WTO judicial lawmaking. In the Doha Round, the United States has proposed 
several judicial reforms that are intended to curb Appellate Body lawmaking.  The 
central U.S. proposal in this regard would permit the parties to a dispute to agree to 
excise from draft Appellate Body decisions language they find objectionable.  Such 
a rule would (and is intended to) enable the parties to a dispute to have greater 
control over the content of Appellate Body opinions.  It is also obvious that under 
that rule a powerful respondent (such as the United States) could offer a petitioner 
a side-payment (or compliant behavior) in order to eliminate disagreeable acts of 
Appellate Body lawmaking.  Despite their own complaints about Appellate Body 
activism, the developing countries have blocked progress on this proposal and 
others on the ground that they would diminish the Appellate Body’s independence.

More broadly, a lack of consensus on all aspects of ministerial decision-making helps 
explain the lack of oversight of the judiciary.   Legislative deadlock in the WTO has 
diminished the ability to check the Appellate Body.35

No one at the time of signing the WTO agreements predicted that the 
organization would suffer from legislative gridlock, that the Appellate 

Body would be a force for economic liberalization, or that regional venues would 
emerge as a focus of negotiated trade liberalization.  All three developments were 
the result of fundamentally unanticipated institutional and political developments. 
The Northern demand of Southern reciprocity catalyzed sustained developing 
nation coalitions, which have led to a lack of consensus among WTO negotiators, 
an absence of oversight of their judicial agent, and a turn to regional outlets for 
negotiated liberalization.

These shifts are likely to persist.  In the WTO, the capacity to legislate is diminishing.  
The Doha Round negotiations have repeatedly collapsed, and although the Round 
may have been formally revived (again), little progress has been achieved. Trade 
policy interests among the members have diverged, and the GATT/WTO system has 
evolved from a hegemonic structure, to a hegemonic duopoly, to tri-polarity (the 
United States, EU, and developing countries) today.  Over the next few decades, it 
seems headed for multi-polarity with a divergence of interests of key members.  
In the foreseeable future, legislating trade policy at the WTO will be difficult, 
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suggesting increasing agent slack for the WTO’s judicial system, the persistence 
of judicial liberalization, and success negotiating expansive liberalization only in 
regional, bilateral, and plurilateral contexts.

The consequences of these shifts are concerning.  Judicial liberalization is not a 
perfect substitute for negotiated liberalization.  Judicial liberalization is limited in 
its pace; it liberalizes one product or sub-sector at a time.  It is limited in its depth; 
for example, litigation usually cannot reduce tariffs.  And it is limited in its breadth; 
it is hard to see how the Appellate Body could comprehensively address the newer 
issues of integration—environment, labor, competition law, and investment—that 
many from the United States and Europe would like to see on the WTO’s legislative 
agenda.  Legal language in WTO instruments offers little discursive basis for the 
Appellate Body’s establishment of new, comprehensive rules on these topics.

The same diffusion of power and interests that has catalyzed judicial liberalization 
at the WTO has fed the proliferation of PTAs, which is having a problematic and 
uncertain effect on global trade.  Lines and circles diagramming the preferential 
relationships of countries across PTAs are so chaotic and complicated that they 
resemble a bowl of spaghetti.  From the perspective of a government trade lawyer, 
the Spaghetti Bowl is so complex that even Bismarck would find it difficult to keep 
track of all the rules and relationships.  From the perspective of a private lawyer, 
the legal transaction costs associated with international commerce have increased 
radically: consider the tariff and regulatory questions raised in the cross-national 
production network of a computer made from components in ten countries, each a 
party to five or ten  PTAs—or more.  And while trade creation may have increased 
from this proliferation of PTAs, so has trade diversion.  In fact, no one really knows 
the full impact of this complexity on world trade or on the prospects for further 
liberalization.

207747_UCLA_Law_2009_R3.indd   84 7/23/2009   11:23:12 AM



UCLA | SCHOOL OF LAW     Scholarly Perspectives   [ 85 ]

ENDNOTES* Parts of this argument have been adapted from Judith Goldstein & Richard H. 
Steinberg, Regulatory Shift: The Rise of Judicial Liberalization at the WTO, in THE 
POLITICS OF GLOBAL REGULATION (Walter Mattli & Ngaire Woods eds., 2009) and 
Richard H. Steinberg, Judicial Lawmaking at the WTO: Discursive, Constitutional, 
and Political Constraints, 98 AM. J. INT’L L. 247 (April 2004).  I thank Judith Goldstein 
for her partnership on this project, as well as Karen Alter, Curtis Bradley, Mark 
Busch, Christina Davis, Joanne Gowa, Oona Hathaway, Larry Helfer, Miles Kahler, 
Judith Kelly, Robert Keohane, Giovanni Maggi, Walter Mattli, Helen Milner, Andrew 
Moravcsik, Kalypso Nicolaides, Douglas Rivers, Duncan Snidal, Ngaire Woods, and 
workshop participants at Duke, Oxford, and Princeton for useful comments on 
earlier drafts.

** Professor of Law, UCLA School of Law.

1 See Marrakesh Agreement Establishing the World Trade Organization, Apr. 15, 1994, 
1867 U.N.T.S. 154, 33 I.L.M. 1144.

2 In this context, the “GATT” refers to the organization that facilitated operation of 
the 1947 General Agreement on Tariffs and Trade, Oct. 30, 1947, 61 Stat. A-11, T.I.A.S. 
1700, 55 U.N.T.S. 194.

3 Judith L. Goldstein et al., Institutions in International Relations: Understanding the 
Effects of the GATT and the WTO on World Trade, 61 INT’L ORG. 37 (2007).

4 National GDP figures for 1949–2004 are from the World Bank; they were converted 
into U.S. dollars at the annual average prevailing exchange rate, using IMF data. 
WORLD BANK, WORLD DEVELOPMENT INDICATORS (2005).  Projected figures for 
2005–2035 assume rates of national GDP growth for the largest WTO members 
that are similar to those used by the Global Economics group at Goldman Sachs. 
DOMINIC WILSON & ROOPA PURUSHOTHAMAN, GOLDMAN SACHS, GLOBAL ECON. 
PAPER NO. 99, DREAMING WITH BRICS: THE PATH TO 2050 (2003).  Its projections are 
also close to those using the Levine and Renelt econometric model that explains 
average 30-year GDP growth as a function of initial per capita income, investment 
rates, population growth, and secondary school enrollments.  Ross Levine & David 
Renelt, A Sensitivity Analysis of Cross-Country Growth Regressions, 82 AM. ECON. REV. 
942 (1992).  For China, I assumed two shocks, one in 2010 (that would reduce growth 
from around 8% to 0% for that year, 3% in 2011, and 7% in 2012) and a large political 
shock in 2015 (resulting in -5% growth that year, returning to projected levels by 
2019).  For Russia, I assumed only the former shock.

5 European Communities is used herein to refer to the European Community, the 
European Communities, or the European Economic Community.  The European 
Economic Community was “seated” at GATT meetings from about 1960.  JOHN 
H. JACKSON, WORLD TRADE AND THE LAW OF GATT 102 (1969).  The European 
Communities became a member of the WTO at its inception.

6 See INTERNATIONAL MONETARY FUND, INT’L FIN. STAT. Y.B. (2005).

7 JOHN H. BARTON ET AL., THE EVOLUTION OF THE TRADE REGIME: POLITICS, LAW 
AND ECONOMICS OF THE GATT AND THE WTO (2006).
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8 Richard H. Steinberg, The Transformation of European Trading States, in THE STATE 
AFTER STATISM: NEW STATE ACTIVITIES IN THE AGE OF LIBERALIZATION 340 (Jonah 
D. Levy ed., 2006).

9 Gerard Curzon & Victoria Curzon, GATT: Trader’s Club, in THE ANATOMY OF 
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(1994) [hereinafter GATT 1994].
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and Outcomes in the GATT/WTO, 56 INT’L ORG. 339 (2002).

12 In game theory, this is known as a “divide the dollar” problem, the standard solutions 
to which are bundling or sequencing.  See Richard H. Steinberg, The Prospects for 
Partnership: Overcoming Obstacles to Transatlantic Trade Policy Cooperation in Asia, 
in PARTNERS OR COMPETITORS?: THE PROSPECTS FOR U.S.-EUROPEAN COOPERATION 
ON ASIAN TRADE (Richard H. Steinberg & Bruce Stokes eds., 1999).

13 For the classic definition of trade diversion, see JACOB VINER, THE CUSTOMS 
UNION ISSUE (1950).

14 C. Fred Bergsten, Globalizing Free Trade: The Ascent of Regionalism, 75 FOREIGN 
AFF., May/June 1996, at 105; Robert B. Zoellick, Campaign 2000: A Republican Foreign 
Policy, 79 FOREIGN AFF. Jan./Feb. 2000, at 63; Raj Bhala, Competitive Liberalization, 
Competitive Imperialism, and Intellectual Property, 28 LIVERPOOL L. REV. 77 (2007).

15 These changes in Geneva and the ensuing stalemate do not reflect a fundamental 
shift in market power of WTO members. Some have claimed that the expanded 
number of developing countries in the WTO, combined with the spectacular 
economic growth of China and India, are shifting material bargaining power to the 
South. The data does not support this claim. China and India are growing, and the 
number of developing country members is increasing, but their markets are still 
comparatively small. Nonetheless, we can assume that over the next thirty years, 
material power at the WTO is likely to shift as Figure 1 illustrates. While predicted 
GDP from 2009–2035 is highly speculative, Figure 1 suggests some interesting 
developments: material power at the WTO will diffuse, moving toward a five or 
six-power system over the next thirty years, with the United States and EC still 
important, but in decline, and China and India clearly rising in prominence.

16 In the interest of brevity, the argument in this section is presented with less 
elaboration and depth than in the version appearing in Richard H. Steinberg, Judicial 
Lawmaking at the WTO: Discursive, Constitutional, and Political Constraints, 98 AM. 
J. INT’L L. 247 (2004).

17 GEORGE TSEBELIS, VETO PLAYERS: HOW POLITICAL INSTITUTIONS WORK 
(2002); George Tsebelis & Geoffrey Garrett, The Institutional Foundations of 
Intergovernmentalism and Supranationalism in the European Union, 55 INT’L ORG. 
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Theory of Legal Integration, 47 INT’L ORG. 41 (1993).

18 “Agent slack” refers to a principal-agent relationship in which the principal is able 
to exert only imperfect control over the actions of its agent.  “[T]he principal-agent 
model is an analytic expression of the agency relationship, in which one party, the 
principal, considers entering into a contractual relationship with another, the agent, 
in the expectation that the agent will subsequently choose actions that produce the 
outcomes desired by the principal.” Terry M. Moe, The New Economics of Organization, 
28 AM. J. POL. SCI. 739, 756 (1984).   I assume that the relationship between the GATT/
WTO and its principals, nations or customs territories, always held some degree of a 
principal-agent relationship, although the membership exerted far more oversight 
over the agents (the secretariat or the dispute settlement panels) than is common 
with other international agencies.

19 For more details on this argument, see Judith Goldstein & Joanne Gowa, US 
National Power and the Post-War Trading Regime, 1 WORLD TRADE REV. 153 (2002).

20 Data for the 1995–2003 period is from Kara Leitner & Simon Lester, WTO Dispute 
Settlement 1995–2003: A Statistical Analysis, 7 J. INT’L ECON. L. 169 (2004). Data from 
the 1948–1995 period is from Marc L. Busch & Eric Reinhardt, Testing International 
Trade Law: Empirical Studies of GATT/WTO Dispute Settlement, in THE POLITICAL 
ECONOMY OF INTERNATIONAL TRADE LAW: ESSAYS IN HONOR OF ROBERT E. HUDEC 
457, 473 (Daniel L. M. Kennedy & James D. Southwick eds., 2002). These include 
complaints that ended prior to a panel decision and those that went on to be 
decided by a panel and adopted by the members.

21 Marc L. Busch & Eric Reinhardt, Developing Countries and General Agreement on 
Tariffs and Trade/World Trade Organization Dispute Settlement, 37 J. WORLD TRADE 
719, 724 (2003); Steinberg, supra note 11.

22 Burley & Mattli, supra note 17; John Ferejohn & Barry Weingast, The Limitation of 
Statutes: Strategic Statutory Interpretation, 80 GEO. L. J. 565 (1992); Erik Voeten, The 
Politics of International Judicial Appointments: Evidence from the European Court of 
Human Rights, 61 INT’L ORG. 669 (2007).

23 Interview with A. Jane Bradley, former chief U.S. dispute settlement negotiator and 
Assistant USTR for Monitoring and Enforcement, Washington, D.C. (March 2007), 
and interview with Kenneth Freiberg, USTR Deputy General Counsel, Washington, 
D.C. (March 2007), support this conclusion. A handful of lawyers in the USTR General 
Counsel’s office were concerned about judicial lawmaking, but those at the political 
level in both Washington and Brussels were persuaded by the clarity of the WTO 
agreements and the WTO Dispute Settlement Understanding (DSU) Art. 3.2 and 19.2 
mandates that neither panels nor the Appellate Body could “add to nor diminish 
the rights and obligations provided in the covered agreements.” Understanding on 
Rules and Procedures Governing the Settlement of Disputes, Marrakesh Agreement 
Establishing the World Trade Organization, Annex 2, 1869 U.N.T.S. 401, 33 I.L.M. 1226 
(1994).  U.S. Senator Bob Dole was concerned enough about judicial lawmaking that 
he proposed establishment of a commission to review the decisions and behavior 
of the Appellate Body, but only twelve co-sponsors joined him in support of the 
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proposal and it never passed the Senate.  See generally WTO Dispute Settlement 
Review Commission Act, S. 16, 104th Cong. (1995).

24 Ultimately, the distinction between gap-filling and ambiguity clarification may be 
fragile, but the distinction is respected here out of convention. See generally H. L. A. 
HART, THE CONCEPT OF LAW (1961).

25 While there is no doubt that the WTO Appellate Body is making law, I do not 
claim that it has, on balance, been irresponsibly “activist.”  All courts make law to 
varying degrees.  The Appellate Body has not shied away from lawmaking, but it has 
at times restrained itself, demonstrating some sensitivity to politics.  For example, 
it has sometimes invoked the doctrine of “judicial economy” to limit the extent 
to which it interprets WTO agreements in any particular case.  See, e.g., Appellate 
Body Report, European Communities–Measures Affecting the Importation of Certain 
Poultry Products, WT/DS69/AB/R, ¶ 135 (July 23, 1998); Appellate Body Report, United 
States–Measure Affecting Imports of Woven Wool Shirts and Blouses from India, WT/
DS33/AB/R, § VI (April 25, 1997). 

26 See, e.g., Appellate Body Report, United States—Import Prohibition of Certain 
Shrimp and Shrimp Products, WT/DS58/AB/R (Oct. 12, 1998) [hereinafter Shrimp-
Turtle] (without clear guidance from WTO agreements, the Appellate Body decided 
that dispute settlement panels could consider amicus curiae briefs submitted by 
non-state actors); Appellate Body Report, European Communities—Regime for 
the Importation, Sale and Distribution of Bananas, WT/DS27/AB/R (Sept. 9, 1997) 
(Appellate Body established that private lawyers may represent Members in its 
oral proceedings, despite EC and U.S. opposition on grounds that the practice from 
the earliest years of the GATT was to permit presentations in dispute settlement 
proceedings exclusively by government lawyers or government trade experts).

27 See, e.g., Shrimp-Turtle, supra note 26 (Appellate Body offered a dynamic 
interpretation of the conditions under which the GATT Article XX(g) exception for 
conservation of exhaustible natural resources could be invoked, stating that it must 
be read “in light of contemporary concerns of the community of nations about the 
protection and conservation of the environment” and establishing at least three 
specific factors that had no textual lineage but that apply in considering whether a 
measure contravenes the chapeau to GATT Article XX.

28 For example, in three decisions, Appellate Body Report, United States—Safeguard 
Measures on Imports of Fresh, Chilled or Frozen Lamb Meat from New Zealand and 
Australia, WT/DS177/AB/R (May 1, 2001) [hereinafter Lamb Meat], Appellate Body 
Report, United States—Definitive Safeguard Measures on Imports of Wheat Gluten 
from the European Communities, WT/DS166/AB/R (Dec. 20, 2000), and Appellate 
Body Report, United States—Definitive Safeguard Measures on Imports of Circular 
Welded Carbon Quality Line Pipe from Korea, WT/DS202/AB/R (Mar. 8, 2002), the 
Appellate Body fleshed out the causation analysis to be used in safeguards cases, 
which Uruguay Round negotiators intentionally left ambiguous.

29 Perhaps most controversially, in Lamb Meat, supra note 28, and Appellate Body 
Report, Argentina—Safeguard Measures on Imports of Footwear, WT/DS121/AB/R 
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(Dec. 14, 1999), the Appellate Body ruled that national authorities imposing a 
safeguards measure must demonstrate the existence of “unforeseen developments.”

30 Busch & Reinhardt, supra note 21, at 724.

31 Daniel K. Tarullo, The Hidden Costs of International Dispute Settlement: WTO Review 
of  Domestic Anti-Dumping Decisions, 34 LAW & POL’Y INT’L BUS. 109 (2002).

32 Some might hypothesize that the Appellate Body nonetheless favors protectionist 
interpretations in cases involving measures putatively adopted for reasons related 
to consumer or environmental protection. But several decisions run contrary to that 
claim: for example, in the EC—Beef Hormones case, and in the more recent EC—
GMO case, the WTO Appellate Body has shown little tolerance for interpretations 
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