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The Icelandic Federalist Papers 
 
 

No. 13: Separation of Powers 
 

To the People of Iceland: 

Today we examine the improvements made in Iceland’s proposed constitution to liberty’s 
most fundamental guarantor: the separation of powers. This essay shows that liberty requires 
separating a government’s powers; argues that total separation of a government’s branches is 
neither possible nor desirable; explains how a government of divided powers employs human 
nature; and concludes by examining how Iceland’s proposed constitution improves on the exist-
ing constitution’s failure to divide governmental power. 

 
Liberty Requires Separating a Government’s Powers 

 
No political principle is more well-established or widely accepted than this: Tyranny is the 

accumulation of all powers in the same hands.1 Separating the three governmental powers (legis-
lative, executive, judicial) is essential to liberty. So said Montesquieu, and so said Madison, 
those two great designers of governments.2 Yet one of the principal objections advanced by ad-
versaries of Iceland’s proposed constitution is the reduction of Althingi’s power from undisputed 
sovereign. Students of constitutional design more commonly complain about a constitution that 
grants one branch of government too much power. That indeed is a defect of the present consti-
tution—accumulating power in 63 hands—which is remedied in the proposed constitution. In the 
proposed constitution power is properly diffused by distributing and blending it among the three 
branches. 

 
Total Separation of a Government’s Powers Is neither Possible nor Desirable 

 
A government’s powers should not be so completely separated as to have no control over 

each other. Fidelity to the principle of dividing power does not require outright disconnection. 
On the contrary, to keep them separate, and to prevent paralysis or usurpation, the branches must 
intermingle. Unless the powers are sufficiently connected that each has some constitutional con-
trol over the others, the necessary separation is impossible to maintain in practice. True, a 

                                                 
1 This article is adapted, with respect, from Madison’s writing in The Federalist Nos. 47–51, and re-

lies on those essays throughout. 
2 Madison, Federalist No. 47 (italics omitted):  
“There can be no liberty where the legislative and executive powers are united in the same per-
son, or body of magistrates,” and “if the power of judging be not separated from the legislative 
and executive powers.” The reasons on which Montesquieu grounds his maxim are a further 
demonstration of his meaning. “When the legislative and executive powers are united in the same 
person or body,” says he, “there can be no liberty, because apprehensions may arise lest the same 
monarch or senate should enact tyrannical laws to execute them in a tyrannical manner.” Again: 
“Were the power of judging joined with the legislative, the life and liberty of the subject would be 
exposed to arbitrary control, for the judge would then be the legislator. Were it joined to the ex-
ecutive power, the judge might behave with all the violence of an oppressor.” 
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branch’s powers must not to be directly or completely administered by the others. And no branch 
should control another’s discretionary use of its respective powers. But neither Madison nor 
Montesquieu meant that these separate branches could have no partial agency in, or no control 
over, each other’s acts. Instead, both concluded that separation of powers is violated only where 
the whole power of one branch is exercised by the same hands that possess the whole power of 
another branch. For example: a monarch or president with complete legislative power; or a legis-
lature and judiciary combined into a single branch; or a judiciary with executive power. Any of 
those would be a king or dictator. The necessary degree of overlap is as finely measured, and dif-
ficult to achieve, as the power balance that is the intended result. 

We must acknowledge that the balance will fluctuate. Power has an encroaching nature, and 
a constitution’s design must contain means to restrain it within the designed boundaries. This is 
particularly so in a republic, where the tendency is toward aggrandizing one branch at the ex-
pense of the others. Sometimes the executive’s capacity for swift and unitary action permits it to 
overrun the legislature’s deliberative process. Somewhere there must be a government plagued 
by unchecked judges. In others the legislative branch extends itself against a weak executive. In-
deed, that tendency was a primary defect of the United States’ Articles of Confederation, and the 
same defect is apparent in Iceland’s current constitution, which vests near-complete power in 
Althingi.  

Mere constitutional declarations alone will not prevent the branches from invading each oth-
er. Madison called these “parchment barriers” against power’s encroaching nature, and deemed 
them inadequate.3 Experience teaches that he was right: written words will not restrain a despot. 
Madison’s approach admits that permanently bottling up each power is impossible, expects them 
to creep across the lines, and includes that expectation in the design. To maintain in practice the 
balance of power, each branch must have both means of offense against and of defense from the 
other branches.4 This requires a design with adequate checks and balances, or means for the 
branches to keep each other in place.5 How to do this is the great problem, and in the next section 
we discuss Madison’s solution: human nature. 
 
Separation of Powers Relies on Human Nature to Maintain the Balance of Power 
 

Rigorously adhering to the separation principle and hermetically sealing the branches from 
each other would promote dysfunction and permit stalemate as each branch, secure in its domain, 
felt free to make unreviewable decisions and take uncheckable actions. Instead, it is necessary to 
depart from pure principle enough to permit the branches to interact with and control each other 
to some degree. The best security against a gradual concentration of power in the same branch is 
giving each the constitutional tools and motivations to resist encroachments by the others, as 
Madison said:  

 
The provision for defense must in this, as in all other cases, be made commensurate to the danger 
of attack. Ambition must be made to counteract ambition. The interest of the man must be con-
nected with the constitutional rights of the place. It may be a reflection on human nature, that 
such devices should be necessary to control the abuses of government. But what is government it-
self, but the greatest of all reflections on human nature? If men were angels, no government 

                                                 
3 Madison, Federalist No. 48. 
4 Hamilton or Madison, Federalist No. 51. 
5 Hamilton or Madison, Federalist No. 51. 
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would be necessary. If angels were to govern men, neither external nor internal controls on gov-
ernment would be necessary. In framing a government which is to be administered by men over 
men, the great difficulty lies in this: you must first enable the government to control the gov-
erned; and in the next place oblige it to control itself.6  
 
In this way human nature is employed and put in service to maintaining separated powers, ra-

ther than resisted as a source of inevitable encroachment. This is superior to the parchment barri-
ers Madison dismissed. And it is far superior to relying on the people. They are the ultimate con-
trol on the government, but consulting them is slow and inefficient, and over-reliance on voter 
control undermines representative government and risks majority tyranny. The voters will tire of 
the need to constantly manage their representatives and will wonder about their usefulness. The 
better solution is a constitutional design that creates rival interests; supplies the means to self-
regulate their balance of power; anticipates conflict between the powers; and permits them to 
check each other. Rather than attempting to design around human nature and power’s encroach-
ing nature, this system embraces those realities and exploits them so that selfish interests in gov-
ernment keep the branches in their respective domains.  
 
The Legislative Power Poses the Greatest Danger to Individual Liberty in Iceland 

 
Separation of powers must be Iceland’s main defense against tyranny. In a federal system 

like the United States, the power surrendered by the people is first divided between two distinct 
governments, and then the portion allotted to each is subdivided among distinct and separate 
branches. This gives the people double security: federalism and separated powers. But Iceland is 
a unified republic. And under Iceland’s current constitution, power is concentrated in Althingi. 
This forgoes both federalism and separated powers, leaving liberty at Althingi’s mercy. In his 
time, Madison thought that Congress posed the great danger to republican government because 
he believed that the legislative authority necessarily predominates.7 That is precisely Iceland’s 
problem: a legislature dominant by design and in fact. Madison’s primary solution was to divide 
the legislature into different branches, but Iceland’s proposed constitution employs his secondary 
solution: to fortify the executive.  

A constitutional designer should be equally fearful of the executive and the legislature. 
Thomas Jefferson wrote that concentrating all the powers of government in the same hands “is 
precisely the definition of despotic government. It will be no alleviation, that these powers will 
be exercised by a plurality of hands, and not by a single one. One hundred and seventy-three 
despots would surely be as oppressive as one.”8 Yet the authors of the Articles of Confederation 
were so influenced by their struggle with a king that they over-corrected in favor of the legisla-
tive branch. This neglected the danger of legislative tyranny, which is no less a danger to liberty 
than complete executive power. In the early American states this error led to despotic popular 
assemblies. To their dismay, those states learned that an elected legislature can be equally as dic-
tatorial as a king. This truth escaped them when designing the Articles, but they were well famil-
iar with it when designing the U.S. Constitution. 

                                                 
6 Hamilton or Madison, Federalist No. 51. 
7 Hamilton or Madison, Federalist No. 51. That may have been so in his day, but over time the gov-

ernment he designed has evolved to the point where the executive is to be more feared. 
8 Thomas Jefferson, “Notes on the State of Virginia” at 126. 



 Icelandic Federalist No. 13  

4 
 

In other governments the executive is the greatest source of danger. This has proved to be 
true in the modern United States, where the slow action of the legislative process and delegation 
to the executive and its administrative agencies has empowered that branch. But in Iceland, un-
der the current constitution the president’s executive power is greatly limited, the legislative 
branch is unafraid of the electorate, and it is not so numerous as to be incapable of action. Con-
sequently, the legislature should be the focus of reform. Althingi’s superiority flows from its 
constitutional powers, which under the present constitution are expansive and not susceptible to 
precise limits. It rules unchecked by fear of encroachment from other branches because those 
branches hardly exist as independent political actors. And Althingi alone has the power of the 
purse to destroy with taxes or exalt with funds, so its control over the salaries of those in the oth-
er branches creates a dependence that discourages resistance by them.  

 
The Proposed Constitution Improves on the Existing Constitution’s Failure to  
Divide Governmental Power  
 

The goal in designing a government of separated powers is not to maintain a perfect balance, 
or the same balance, or an equal balance. No one can define those conditions adequately; they 
change over time; and they must be flexible enough to permit government to adapt to the peo-
ple’s needs in ways impossible to foresee. Instead, properly functioning branches should exhibit 
constant motion, taking advantage of power’s self-aggrandizing nature in the push and pull of 
those powers against each other, as their strengths and weaknesses create a self-maintaining 
equilibrium.  

This principle is violated by over-mixture and consolidation of power in Althingi under Ice-
land’s present constitution, which neither draws the necessary separation on paper nor makes a 
competent provision for its maintenance in practice. No one expects Althingi to enact reform by 
diffusing its power; rare is the political actor that voluntarily reduces its influence. Instead, it is 
the people’s role to demand and enforce such design reforms. Because a government’s power 
flows from the people, republican theory requires returning to that original authority to remodel 
the government’s powers.  

True, every appeal to the people for constitutional revision implies some defect in the exist-
ing government’s design. Yet here that defect is undeniable, and delay or disregard will provide 
no solution. When the people are too rarely involved in revision, especially if revision is with-
held by the government, the needed changes compound popular frustrations with the govern-
ment’s intransigence. While too-frequent appeals may deprive the government of “that venera-
tion time bestows on every thing,” as Madison said,9 stability is not an argument for maintaining 
a flawed system. If public opinion, veneration, and trust are a government’s ongoing sustenance 
and legitimacy, how can it be the wisest course to continue with a constitution that has lost the 
people’s faith?10 Refusing to answer a public call for reform is the surest sign that those advan-
taged by an unjust system seek to maintain it for their own benefit and the people’s disadvantage. 

                                                 
9 Hamilton or Madison, Federalist No. 49. 
10 Three data points support the conclusion that Iceland’s people favor constitutional reform.  
On 20 October 2012 Althingi held an advisory national referendum on the Constitutional Council’s 

proposal. The electorate approved all questions in a referendum on the new constitution by wide margins, 
with a 49 percent turnout. On three previous occasions Althingi held similar advisory referendums, and in 
all three cases, Althingi complied with the majority vote. Not so on this occasion: Althingi has never held 
a vote on any issue approved in the 2012 referendum. 
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The proposed constitution remedies the current constitution’s defects in designing the 
branches. In the existing charter, executive and legislative powers are combined: “Althingi and 
the President of Iceland jointly exercise executive power.”11 Nothing could be more repugnant to 
Madison’s vision of divided powers. And when the president is unavailable, two members of Al-
thingi and one from the Supreme Court “shall exercise presidential authority.”12 Montesquieu 
would never countenance such combined powers. The proposed constitution remedies these ero-
rors. It divides the executive and legislative branches. It vests the legislative power where it be-
longs, in the legislature alone: “Althingi exercises the legislative power on behalf of the na-
tion.”13 And it makes clear that the executive is its own branch: “The President of Iceland, minis-
ters and the cabinet as well as other government authorities exercise the executive power.”14 
While the current constitution says that “Judges exercise judicial power,”15 and implies the exist-
ence of a Supreme Court,16 nowhere in the current constitution is such a court established or a 
judicial branch defined. Instead, that task is left to Althingi: “The organization of the judiciary 
can only be established by law.”17 The proposed constitution addresses that omission: “The Su-
preme Court is the highest court of the state and has the final power to resolve all cases presented 
to the courts.”18 These are the hallmarks of independent powers, with the tools and incentives to 
check and resist each other. 

If justice is the aim of government, as Madison said, let justice be pursued until it is obtained, 
or until liberty be lost in the pursuit.19 It will not be found in a day; nor is a lifetime spent in its 
pursuit wasted.20 Here again Madison, that student of human nature, acknowledged its character 
and sought to press it into service: In any society the stronger faction can readily unite and op-
press the weaker, when the weaker is not secured against the stronger, so the stronger individuals 
must be prompted by the uncertainty of continuing their condition to submit to a government that 
will protect them both alike.21 This fear will prevent powerful factions from subverting the gov-

                                                                                                                                                             
A poll in January 2017 by the University of Iceland Social Science Research Institute showed strong 

support for a new constitution. The group that favored a bill based on the Constitutional Council’s pro-
posal was by far the largest: 41.5 percent. And the group that cared about this issue was again by far the 
largest: a clear majority of 51.3 percent.  

On 28 September 2017 Market and Media Research released poll results showing that 56 percent of 
all those surveyed consider it important to have a new constitution in the next government. Of those who 
responded to the question, 70 percent favored adopting a new constitution. This is more than twice as 
much as those who consider the matter to be minor (23.5 percent).  

11 Constitution of the Republic of Iceland, Article 2. 
12 Constitution of the Republic of Iceland, Article 8. 
13 A proposal for a new constitution for the Republic of Iceland, Article 2. 
14 A proposal for a new constitution for the Republic of Iceland, Article 2. 
15 Constitution of the Republic of Iceland, Article 2. 
16 See, e.g., Constitution of the Republic of Iceland, Article 8: “. . . and the President of the Supreme 

Court shall exercise presidential authority,” Article 34: “Supreme Court Judges, however, are not eligi-
ble,” and Article 61: “Judges of the Supreme Court shall not lose any of their salary.” 

17 Constitution of the Republic of Iceland, Article 59. 
18 A proposal for a new constitution for the Republic of Iceland, Article 101. 
19 Hamilton or Madison, Federalist No. 51. 
20 Cf. Roger J. Traynor, “La Rude Vita, La Dolce Giustizia; Or Hard Cases Can Make Good Law,” 29 

U. Chi. L. Rev. 223, 236 (1962) (“The law will never be built in a day, and with luck it will never be fin-
ished.”). 

21 Hamilton or Madison, Federalist No. 51. 
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ernment’s design, because in a republic today’s winner can easily be tomorrow’s loser. Iceland’s 
government must be designed to secure liberty for all factions. Iceland’s constitution needs sepa-
rated powers. 

 
—CIVIS 

 




