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Prisoner's rights are those rights that individuals retain after they are found guilty
of a crime and sentenced to a term of confinement in a prison or jail. In the United
States, prisoner's rights include both positive rights, such as the right to challenge a
criminal sentence and the right to challenge conditions of confinement within prison, and
negative rights, such as the right to be free from cruel and unusual punishment and the
right to be free from discrimination.

Most prisoner's rights are civil rights, meaning that a prisoner must file a lawsuit
against a specific individual or agency and seek a particular remedy, such as a
change in policy or a payment for damages suffered. In such cases, prisoners often
represent themselves (pro se), initiating and pursuing their own legal challenges. The
development of prisoner's rights in the United States can be divided chronologically
into roughly three different eras of progress: limited rights in the early republic and 19th
century; an expansion of rights in the mid-20th century, especially during the Warren
Court, when courts broadened civil rights in general; and a contraction of rights in the
late 20th century, especially after 1996.

Early Republic and the Nineteenth Century:
Two Basic Prisoner's Rights

The U.S. Constitution codified one basic right of convicted criminals: habeas corpus.
The right to habeas corpus originated in English common law and traditionally provides
convicted criminals the right to challenge the authority of a judge or jailer to impose a
particular sentence. The Bill of Rights, ratified in 1791, codified a second basic right of
convicted criminals: the Eighth Amendment guarantee against the infliction of cruel and
unusual punishment. These two rights became the foundation of prisoners’ attempts to
exercise their civil rights from within prison walls.

However, when these rights were first codified in American law, prisons as such hardly
existed. Criminal sentences traditionally involved a range of punishments from warnings
and fines to public whippings and the ultimate sanction: execution. A few scattered
jails existed in the 18th century, but judges rarely meted out prison terms to convicted
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criminals. Prisoner's rights law, then, only slowly began to develop, following the
establishment of the first penitentiaries and prisons in the United States in the early
1800s.

In Re Medley was one of the few 19th-century federal cases to even mention conditions
of confinement in prisons—a topic that became a frequent subject of prisoner's rights
litigation in the 20th century. Medley, an 1890 U.S. Supreme Court case, condemned
the use of solitary confinement in Colorado for death-sentenced prisoners. Specifically,
the court ordered that James Medley, whom a Colorado judge sentenced to death for
a first-degree murder conviction in 1889, be released from solitary confinement and
from prison. The court explained that at the time Medley committed his crime, Colorado
did not keep death-sentenced prisoners in solitary confinement. Because Medley
could not have known at the time of his crime that he would be subject to the severely
punitive punishment of solitary confinement, the imposition of the punishment was
unconstitutional (a violation of the ex post facto clause). The court did not, however,
address the constitutionality of using solitary confinement or of imposing the death
penalty.

In Re Medley foreshadowed the procedural complexity of prisoner's rights claims in
the 20th century; successful challenges to the death penalty and to other conditions
of confinement increasingly turned on questions not of the morality of cruelty but of
the fairness of procedure. While a convicted criminal's right to challenge the judicial
authorization for his sentence was well established even in English common law, and
the Eighth Amendment in the U.S. Bill of Rights forbade the imposition of cruel and
unusual punishments, these rights were of limited application to most prisoners in the
United States until the mid-20th century.

Indeed, throughout the 19th century, and well into the 20th century, federal courts
viewed prisoners as “slaves of the state,” who were civiliter [p. 1419 ↓ ] mortuus,
or civilly dead. In Ruffin v. The Commonwealth (1871), the Virginia Supreme Court
explained the meaning of civil death: Prisoners lost the rights that non-prisoner citizens
of the United States could claim, like those rights codified in the Bill of Rights. Moreover,
if a prisoner had any possessions in his name when he entered prison, his estate would
literally be “administered like that of a dead man.”
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Prisoner's rights in the United States include the right to be free from discrimination.
At the state penitentiary in Canon City, Colorado, in the early 1900s, homosexuals are
being punished by wearing dresses and wheeling heavy rocks.

Warren Court Era and Beyond: Expanding
Prisoner's Rights

In the mid-20th century, three significant changes in federal law led to a steep rise in the
number of prisoner's rights claims brought in federal courts. First, in Miller v. Overholser
(1953), a Washington, D.C., district court case, and Brown v. Allen (1953), a Supreme
Court case, federal courts expanded the habeas corpus remedies available to prisoners
to include challenges to conditions of confinement (instead of limiting these remedies
to challenges to the terms of sentences). Second, in Robinson v. California (1962), the
Supreme Court incorporated the Eighth Amendment prohibition on cruel and unusual
punishment against the states. This was part of a slow process by which the Supreme
Court made most of the Bill of Rights applicable to any citizen anywhere in the United
States and therefore enforceable by individual citizens against individual state actors.
Third, in Cooper v. Pate (1963), the Supreme Court held that the Civil Rights Act gave
prisoners the right to sue prison officials directly for civil rights violations suffered in
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prison. This kind of civil rights challenge is called a Section 1983 claim, named for the
relevant section of the Civil Rights Act.

The expansion of habeas corpus rights, the extension of federal Eighth Amendment
protections to state prisoners, and prisoners’ new power to sue under Section 1983
together produced an explosion of prisoner lawsuits, which challenged both the
conditions of confinement in prisons and the constitutionality of the death penalty.
Responding to the increased attention these lawsuits brought to prisons and prisoners
in the United States, Congress also stepped in, passing laws that further changed the
shape of prisoner's rights.

Conditions of Confinement Litigation

In 1965, three prisoners filed a federal district court case, Talley v. Stevens, challenging
the conditions of their confinement at Arkansas State Penitentiary. Within five years, the
case had expanded to include the entire Arkansas state prison system, and in 1978,
the case reached the U.S. Supreme Court, as Hutto v. Finney. For the first time, the
court directly considered the application of the Eighth Amendment to prison conditions
in a state prison system. The federal district court in Arkansas had ordered state
officials to take multiple remedial actions to improve conditions in the state's prisons,
including desegregating prisons, improving basic living conditions, and limiting periods
of confinement in isolation cells. The Supreme Court agreed that the combination of
severe deprivations documented in the Arkansas prisons constituted a violation [p.
1420 ↓ ] of the Eighth Amendment prohibition on cruel and unusual punishment and
upheld the district court orders.

Three years after Hutto, in 1981, the Supreme Court heard its second major case
regarding the application of the Eighth Amendment to prison conditions: Rhodes v.
Chapman. Rhodes was the first case in which the court considered the application
of the Eighth Amendment to the conditions of confinement at a particular prison,
as opposed to an entire prison system. In Rhodes, the court did not find the same
interdependence of multiple deprivation conditions that had existed in Arkansas and so
refused to uphold the district court's orders to improve prison conditions and to release
prisoners from the Southern Ohio Correctional Facility in Lucasville.
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In Rhodes, Justice William Brennan noted that, as of 1981, there were 8,000 pending
prisoner lawsuits challenging conditions of confinement in the United States, and 24
states with either individual institutions or entire prison systems subject to orders to
remedy unconstitutional conditions of confinement. In fact, the vast majority of Eighth
Amendment standards governing prison conditions in the United States were set not
by the Supreme Court but by lower federal courts. Throughout the 1960s and 1970s,
district courts in states from Alabama to California found violations so egregious that
the officials in charge of the offending prisons either did not appeal the lower court's
remedial orders, or did appeal, only to be summarily dismissed by the circuit courts.

Medical Experimentation Legislation

While federal courts heard more and more claims about unconstitutional prison
conditions throughout the United States, the public media also increasingly covered
unconstitutional prison conditions. For instance, in the 1970s, Americans were shocked
to learn of both the Heller experiments, funded by the U.S. government between 1963
and 1973, which examined the effects of radiation on the testes of Oregon prisoners,
and the Tuskegee syphilis experiments, funded by the U.S. government from 1932
through 1972, which evaluated the long-term effects of untreated syphilis in African
American men. In 1978, in response to public revelations about these and other
experiments on prisoners and other vulnerable human subjects, Congress passed the
Act for the Protection of Human Subjects. This act, codified at Title 45 of the federal
register, regulates all categories of human subjects’ participation in experimental
research. Title 45 provides for prisoner participation in federally funded medical
experimentation under very limited circumstances, subject to rigorous safeguards for
obtaining prisoners’ consent and ensuring that the research will benefit the prisoner
subjects.

In spite of these rigid federal regulations, U.S. prisoners in the 21st century continue
to participate in a variety of experimental biomedical research protocols. Prisoners
in private prison facilities are particularly vulnerable to recruitment for participation in
experiments that might not be clearly beneficial to the prisoner participants. In fact,
as of 2008, more than 125,000 prisoners, or 8 percent of the U.S. prison population,
were housed in private prison facilities. The growing use of these private facilities
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arguably undermines prisoner's rights because the private facilities are not subject
to the same federal regulations as public facilities and because private facilities have
greater incentives to engage in cost-cutting that tends to make these facilities both more
profitable and less comfortable.

Death Penalty Litigation

In the same decades that U.S. federal courts received the first barrage of claims
about unconstitutional prison conditions, they also received claims about the
unconstitutionality of the death penalty, as implemented in various states. These
claims are generally brought by prisoners, under the habeas corpus law or under the
Eighth Amendment; death penalty challenges affect the kinds of punishments to which
prisoners are subject generally, as well as the procedural rights of prisoners to bring
challenges under habeas corpus and Eighth Amendment laws.

In a 1972 case, Furman v. Georgia, the Supreme Court declared a de facto moratorium
on carrying out death sentences throughout the United States. The court found that
Georgia's death penalty, as arbitrarily and inconsistently applied to criminal defendants,
violated the Eighth Amendment prohibition on cruel and unusual punishment. However,
just four years later, the court reconsidered Georgia's newly minted death penalty
statute and found [p. 1421 ↓ ] it to be constitutional (Gregg v. Georgia, 1976). Among
other safeguards, Gregg mandated automatic federal appellate review, all the way to
the Supreme Court, of death sentences. Since Gregg, federal courts have scrutinized
death sentences much more carefully. As federal appellate courts have been required
to consider dozens of death sentences annually, these courts have increasingly
restricted the conditions under which the death penalty may be imposed. In 1986, in
Ford v. Wainwright, the Supreme Court held that severely mentally ill defendants could
not be executed. In 2002, in Atkins v. Virginia, the court held that mentally retarded
defendants could not be sentenced to death. And in 2005, in Roper v. Simmons, the
court held that defendants who were under 18 at the time they committed their capital
offense could not be sentenced to death.

Roper is important not only for its holding but for its unusual references to international
law. In Roper, Justice Anthony Kennedy noted that by executing criminals who were
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juveniles at the time they committed their crimes, the United States was an outlier
among the developed world powers. In fact, most countries in the world, Kennedy
pointed out, have signed onto international treaties pledging not to engage in such
extreme punishment practices.

In addition to cases challenging the constitutionality of imposing the death penalty
on particular defendants, the federal courts have also heard cases about the
constitutionality of various state methods of execution. Most recently, in 2008, in Baze
v. Rees, the Supreme Court considered a case challenging the constitutionality of
Kentucky's method of execution. The court upheld Kentucky's use of lethal injection to
execute death-sentenced prisoners. Indeed, since the 1970s, the U.S. Supreme Court
has continued to hear a variety of cases, brought as both habeas corpus challenges
and as Section 1983 Civil Rights Act challenges, regarding the imposition of the death
penalty. However, in this same period, the court has heard many fewer claims about
conditions of confinement.

Welfare Reform Era: Limiting Prisoners’
Rights

The bipartisan welfare reforms of 1996 completely reshaped federal benefit plans
and social safety nets in the United States; as such, the welfare reforms obscured
attention to the passage of two lesser-known pieces of federal legislation, which
would, nonetheless, have a dramatic impact on the U.S. criminal justice system.
In 1996, Congress passed the Prison Litigation Reform Act (PLRA) and the Anti-
Terrorism Effective Death Penalty Act (AEDPA) with the specific intention of limiting the
number and kinds of lawsuits that prisoners could bring to challenge both their criminal
sentences and the conditions of their confinement.

Both acts sought to accomplish their goals through complex procedural reforms.
The PLRA limits the scope and duration of consent decrees issued by federal
courts overseeing state prison conditions, caps the rate at which attorneys may be
compensated for representing prisoner clients, requires prisoners to exhaust available
in-prison administrative grievance processes before turning to the federal courts for
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assistance, and bars prisoners who file “frivolous” lawsuits from having their claims
heard in federal court. In 2010, the Supreme Court heard oral arguments about the
application of the PLRA to a class action lawsuit filed in California, challenging the
provision of healthcare and the high degree of overcrowding throughout the state's
prison system. This case, Plata v. Schwarzenegger, marked the first time the high court
directly considered the PLRA's procedural provisions.

However, just two years after the passage of the PLRA, the Supreme Court held in
Pennsylvania Department of Corrections v. Yeskey that the Americans with Disabilities
Act applies to prisoners. This holding allowed prisoners with disabilities to challenge
conditions of their confinement related to disability accommodations without being
as constrained by the PLRA provisions limiting the scope of consent decrees and
attorney compensation. Analyses of the PLRA suggest that the law has accomplished
its goals of limiting prisoners’ access to federal courts, although it has not necessarily
increased the efficiency of prisoner litigation or facilitated the enforcement of prisoners’
constitutional rights.

Like the PLRA, the AEDPA limits the situations in which federal courts may hear claims
from and grant relief to prisoners sentenced to death or to prison by state courts.
The AEDPA requires federal courts to find that a state court was unreasonable in its
application of law or [p. 1422 ↓ ] in its determination of facts before agreeing to hear a
prisoner's claim for habeas corpus relief. In addition, the AEDPA enacted strict timelines
within which prisoners must file state and federal appeals of death sentences. In sum,
both the PLRA and the AEDPA imposed limitations on the lawsuits prisoners could
bring challenging either their sentences or the conditions of their confinement.

Keramet AnnReiter University of California, Berkeley
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• Furman v. Georgia
• Gregg v. Georgia
• Habeas Corpus, Writ of
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