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The Government-Government and 
Trust Relationships: 
Conflicts and Inconsistencies 

SHARON O'BRIEN 

INTRODUCTION 

In 1834 the House Committee on Indian Affairs issued a compre- 
hensive report, "Regulating the Indian Department, " which ana- 
lyzed the United States relationship with the Indian nations.' 
Following a review of applicable laws, the committee concluded 
that Congress had overstepped its authority in legislating for 
tribes. Only legislation, the committee admonished, which ful- 
filled treaty obligations and to which tribes had consented in their 
treaties, was legal. Laws which did not meet these criteria, con- 
stituted "indirect and therefore vicious legislation. "2 The com- 
mittee concluded with the observation that "a recognition of the 
exercise of power without right is usually followed by the claim 

Within fifty short years, the committee's prophetic words were 
reality. In 1885, Congress passed the Seven Major Crimes Act, 
which provided the federal courts with jurisdiction over Indians 
committing one of seven major crimes. The Kagarna decision the 
following year examined Congress' authority to pass this act and 
to assume criminal jurisdiction in Indian C ~ u n t r y . ~  The Supreme 
Court admitted that although no constitutional provision granted 
such jurisdiction, the authority was appropriate given the tribes 

Sharon O'Brien is an Associate Professor in the Department of Government 
and International Studies at the University of Notre Dame. 

of the right. . . . "3 
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weakened state from which ”arises the duty of protection, and 
with it the p ~ w e r . ” ~  

By what means was the federal government able to alter so 
drastically the foundation of its legal authority with tribes in such 
a short time? In the 1834 report, Congress recognized the inher- 
ent sovereignty of the Indian nations and that Congress pos- 
sessed no power over tribes unless mutually agreed to in treaties. 
Half a century later in the h g u m  case, the government asserted 
total authority over tribes and individuals through the creation 
of the guardianship doctrine. 

The relationship identified in the 1834 report is today called the 
government-government relationship. It is a political relationship 
that the federal government maintains with federally recognized 
tribes6 It is between two political entities and is based on and 
arises from the inherent sovereignty of each party.7 The vehicle 
establishing the relationship has varied from the treaty process 
to executive order to legislation.8 Special programs and services 
such as educational benefits and the preferential hiring of Indians 
in the Bureau of Indian Affairs are available to tribal members be- 
cause of this special political relationship .9 

Treated in this fashion, tribes are semi-sovereign and possess 
a right of self-determination.’O Tribal governments, because of 
their inherent sovereignty, retain a primary relation with their 
tribal members that is “extra-constitutional,” i.e., outside the 
jurisdiction of the federal government. An important aspect of 
this is the exclusive right of the tribe to define its own member- 
ship and to make laws affecting tribal members and non- 
members within reservation boundaries .I1 The federal govern- 
ment, however, can extinguish tribal powers and assume juris- 
diction over tribal members by virtue of its plenary authority to 
handle Indian affairs.I2 In the final analysis, tribes possess all in- 
herent sovereign powers unless specifically extinguished by Con- 
gress or considered to be inconsistent with their dependent 
status.I3 

The guardianship doctrine has developed today into the trust 
relationship. It is a relationship that is predicated on international 
law, treaties, legislation, judicial decisions, and the government’s 
characterization of Indians as a ”dependent people.”l4 Unlike the 
government-government relationship, guardianship extends to 
tribes and individ~als.1~ The courts have described Congress’ 
authority in the relationship as plenary.16 Tribal rights within the 
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trust relationship obligate the federal government, at a minimum, 
to protect tribal lands and resources.17 

The evolution to these two relationships has produced a field 
of law that can only be described as complex, illogical, and in- 
consistent.lB The existence of these two relationships has allowed 
Congress to swing its Indian policies like a pendulum between 
legislation supporting tribal sovereignty and laws aimed at the 
destruction of tribal life. 

This article examines the development and administration of 
these two relationships. The conclusion of this examination is 
that the trust relationship is most correctly viewed as an aspect 
of the government-government relationship. Dy treating the trust 
and government-government relationship as two separate rela- 
tionships, the government has created a relationship with Indians 
based on race rather than political status and has prevented 
the proper administration of the government-government 
relationship. 

First considered are the source, objectives and mechanisms for 
the establishment of the government-government relationship. 
The succeeding section reviews the manner in which the courts 
altered the guardianship responsibility, which was originally an 
aspect of the government-government relationship, and estab- 
lished it as a second separate relationship between the federal 
government and tribes. Following a summary of the current 
status of the government-government and guardianship or trust 
relationships, the essay analyzes the inconsistencies produced 
by the government’s administration of these two relationships. 
The last section analyzes the history of the guardianship relation- 
ship and argues that it be redefined as a subset of the 
government-government relationship. 

THE ESTABLISHMENT OF THE 
GOVERNMENT-GOVERNMENT RELATIONSHIP 

Puctu sun! sewunda is the international legal principle which regu- 
lates state interaction through the process of treaty negotiations 
and commitments. A treaty creates legally binding norms which 
describe and regulate such interaction. It was Francisco Vitoria, 
the noted Spanish theologian, who first suggested in the 1500s 
that Europe conclude treaties with the Indian nations for land 
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cessions. The Dutch negotiated the first treaty with the Iroquois 
in 1613. England continued the practice, concluding more than 
500 treaties with eastern tribes. These treaties, like those con- 
cluded by England with European states, concerned the conduct 
of trade, the cession of land, the settlement of disputes and the 
formation of alliances. The United States signed its first treaty 
with the Delawares in 1778, establishing a mutual defense alli- 
ance between the two nations. By the end of the treaty making 
period in 1871 the United States had concluded more than 600 
treaties (with various tribes) with approximately 370 treaties still 
legally binding. By relating to the Indian nations through the 
treaty process, the United States acknowledged that tribes were 
sovereign, that the United States possessed no jurisdictional 
authority over their affairs, and that the relationship between the 
two political entities was consensual. These three elements 
provided the basic framework for the initial federal-tribal 
government-government relationship. 

The Supreme Court confirmed the tenets of this framework in 
Cherokee Nation v. Georgia (1831) and Worcester v. Georgia (1832), 
the first cases to review the federal government’s relationship 
with Indian tribes.19 In 1829, following the discovery of gold on 
Cherokee lands, Georgia passed a series of laws instituting state 
control over tribal territory and tribal members. The Cherokees, 
with the support of several Congressional members sought an 
injunction against the state of Georgia. The tribe’s attorney, 
former United States Attorney General William Wirt, argued that 
the Cherokee Nation constituted a foreign state and Georgia’s 
laws were, therefore, inapplicable. 

Chief Justice John Marshall ruled the Cherokees were not a for- 
eign state by constitutional standards and denied their motion 
for an injunction against Georgia. The Cherokees, according to 
Marshall, were neither foreign nations, nor states, nor conquered 
subjects. Rather, the Cherokees, were a ”domestic dependent 
nation. . . . Their relations to the United States resemble that of 
a ward to a guardian.”20 To support his finding, Marshall relied 
on Article I11 of the Constitution which granted Congress the 
power to “regulate commerce with foreign nations and among 
the several states, and with the Indian tribes.” This separate list- 
ing of foreign nations and Indian tribes, according to Marshall, 
was evidence that the constitutional framers considered the In- 
dian tribes’ status distinct from that of an international sover- 
eign. 21 
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Undaunted, the Cherokees returned to Court the following 
year. This time their attorney Wirt based his case on the argu- 
ment that the Constitution granted the regulation of intercourse 
with the Indians exclusively to the federal government. Any at- 
tempt by states to alter or void federal law violated the Consti- 
tution. Marshall agreed with the plaintiffs, finding the Georgia 
laws to be an unconstitutional interference with the United 
States’ treaties with the Cherokees. Marshall’s decision elabo- 
rated on his earlier description of the Cherokees as a domestic 
dependent nation. Prior to discovery, Marshall stated, America 
was ”inhabited by a distinct people, divided into separate na- 
tions, independent of each other and the rest of the world, hav- 
ing institutions of their own and governing themselves by their 
own laws.”22 The United States, following the British example, 
had not advanced a claim to Indian lands or asserted any right 
of dominion over them. Rather, the United States had acknowl- 
edged the Indian nations as ”distinct political communities, hav- 
ing territorial boundaries within which their authority is exclusive 
and having a right to all the lands within their boundaries.”23 

In reviewing the treaties concluded between the United States 
and the Cherokees, Marshall concluded that the United States 
”considered the Cherokees as a nation . . . the very term ’na- 
tion,’ , . . means a ’people distinct from others.’ . . . The words 
’treaty’ and ’nation‘ are words of our own language, selected in 
our diplomatic and legislative proceedings, by ourselves, having 
each a definite and well understood meaning. We have applied 
them to Indians, as we have applied them to the other nations 
of the earth.”24 In reference to the point that the tribes had placed 
themselves under the protection of the United States, and were 
in a state of pupilage, Marshall emphasized the ” . . . relation- 
ship was that of a nation claiming and receiving the protection 
of one more powerful: not that of individuals abandoning their 
national character, and submitting as subjects to the laws of a 
master.”25 In the end, Marshall ruled that Georgia’s laws extend- 
ing jurisdiction over Cherokee lands interferred with United 
States-Cherokee relations, were in direct hostility to United 
States-Cherokee treaties, and violated congressional acts which 
implemented the treaties. It was the sole privilege of the United 
States to relate to the tribes through its sovereign powers to con- 
clude treaties, wage war and regulate commerce.26 And this 
authority vis a vis the states, was plenary. 

Although Marshall would not recognize the international 
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sovereignty of the tribes nor the legal relationships that the tribes 
maintained with other nations,*’ the basic framework of the 
federal-tribal government-government relationship remained in- 
tact. According to Marshall’s analysis, the United States recog- 
nized tribes as sovereign and independent from jurisdictional 
control by federal and state governments. The treaty process, im- 
plying equality and based on mutual consent, remained as the 
mechanism for establishing and regulating the relationship. 

Over the next 40 years, however, federal encroachment on In- 
dian sovereignty accelerated. As tribes became less willing to part 
with their lands in the East and hostilities increased, the govern- 
ment negotiated with the tribes for their removal west of the Mis- 
sissippi River. Between 1832 and 1842, nineteen tribes were 
moved to an area known as the “unorganized Indian country.” 
Within a decade it became apparent the tribes would not be se- 
cure in lands west of the Mississippi either. The 1840s and 1850s 
were a period of unprecedented growth for the country. Expan- 
sion and growth became national values. In ten short years 
(1845-1855) the country’s population increased by 32 percent and 
its size by 70 percent. In 1845, Congress annexed Texas and a 
year later added the Oregon Territory. In 1848, the entire south- 
west became American territory as a result of the Mexican War. 
Five years later, the Gadsden Purchase completed the present 
continental boundaries of the United States. Between 1830 and 
1860 Congress added eight states and five territories to the 
Union. Two of these territories were Kansas and Nebraska, 
which Congress had set aside twenty-five years earlier for the In- 
dian nations. 

Demands from major corporations, especially the railroads and 
from potential homesteaders, precipitated a change in the 
government’s policy for the disposition of these western lands. 
To meet the demands of the railroads and homesteaders the 
government expanded upon a policy it had used first in Califor- 
nia: negotiate with tribes for their remaining lands, leaving them 
smaller areas known as reservations over which the government 
guaranteed complete tribal control. Between 1853 and 1857, the 
government, with the help of the military, negotiated 53 treaties 
with various tribes to acquire more than 174 million acres for set- 
tlement. Within less than ten years this too proved insufficient 
and the government pressed the tribes for more land conces- 
sions. Tribes refused and the Plains Wars erupted. In 1867, Con- 
gress appointed a Peace Commission to study the situation. 
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The Commission found that the main cause of hostilities was 
the government’s refusal to keep its treaty commitments and its 
repeated demands for more tribal concessions. Reaction to the 
report, however, focused on the treaty process itself, rather than 
the government’s failure to uphold it. The treaty process, critics 
argued, should be discontinued. Since tribes were not sovereign 
entities, but wards in need of care by the federal government, 
treaties should no longer govern federal-tribal relations. The 
proper manner of relating to the tribes was to bring them within 
the federal system and to legislate for their moral and physical 
well-being. 

THE CREATION OF THE GUARDIANSHIP DOCTRINE 

With the tribes’ refusal to cede more of their lands and with the 
separation of the races no longer a viable alternative, the govern- 
ment adopted a new policy to solve the Indian problem- 
assimilation through the destruction of tribal ties and communal 
values and the forced adoption of Anglo concepts of individu- 
alism and emphasis on private property. Carrying out assimila- 
tion necessitated a radical change in the basic framework of the 
government-government relationship. As the federal govern- 
ment realized, the treaty process, which implied a consensual 
relationship based on recognition of mutual sovereignty, was in- 
herently contradictory to assimilation. Hence in 1871, the House 
of Representatives attached a rider onto an appropriations bill 
which provided: 

. . . hereafter, no Indian nation or tribe within the ter- 
ritory of the United States shall be acknowledged or 
recognized as an independent nation, tribe or power 
with whom the United States may contract by treaty.28 

Heretofore, the government had related to the tribes through 
its power as an external sovereign . . . the power to conclude 
treaties and wage war. Even its authority under the commerce 
clause had been considered as more “external than internal,” 
more closely identified with the government’s power to regulate 
commerce with foreign nations than with the states.29 With the 
act of 1871, Congress moved to bring Indian affairs squarely un- 
der its control as an internal matter. In the future, legislation, 
rather than treaties, would regulate Indian affairs. Previously, the 
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implementation of treaty provisions and laws to control non- 
Indian contact with the tribes had been the only legislation as- 
sociated with the government-government relationship. Now, 
the government proposed unilateral legislation which was for the 
purpose of regulating tribes and individual members. 

By 1903, the courts had accomplished the legal maneuverings 
necessary to implement the nation’s new approach to dealing 
with Indian affairs, In a series of cases decided between 1883 and 
1903, the Supreme Court legitimized federal criminal jurisdiction 
over Indians, allowed partial state jurisdiction in Indian country, 
sanctioned the abrogation of Indian treaties and provided for total 
federal control over Indian lands.30 The courts accomplished 
these changes by tranforming Marshall’s reference to a guardian- 
ward relationship in Cherokee Nation into a separate independent 
power to regulate Indians. 

In 1883, the Supreme Court ruled in Ex Purfe Crow Dog that the 
federal courts did not have jurisdiction to hear a case involving 
the murder of Spotted Tail by Crow Dog on the Sioux reserva- 
tion.3’ The federal government argued that the 1868 treaty and 
an 1877 act authorizing Congress to provide the Sioux with an 
orderly government, justified federal jurisdiction. In denying the 
government’s claim, Justice Matthew ruled, “An orderly govem- 
ment meant the security of self-government, the regulation by 
themselves of their domestic affair~.”~2 Angry and incredulous 
at the Court’s ruling in Crow Dog, Congress quickly proceeded 
to assume jurisdiction by tacking the Seven Major Crimes Act 
onto the 1885 appropriations bill. Under the provisions of the 
Act, the federal courts claimed jursidiction over Indians commit- 
ting murder, manslaughter, rape, assault with intent to kill, ar- 
son, burglary and larceny. 

A year later in U S .  v. Kugarna (1886) the Supreme Court 
reviewed Congress’ power to assume criminal jurisdiction in In- 
dian country. The Court found that Congress possessed no 
authority, as the government argued, to claim jurisdiction over 
crimes between Indians under the commerce clause, but that it 
could assume jurisdiciton under its authority as guardian to the 
tribes. Justice Miller admitted that the government had ac- 
knowledged the tribes as having a semi-independent position, 
that the government had recognized them, “not as States, not 
as nations, but as separate people, with power of regulating their 
internal social relations and thus not brought into the laws of the 
Union or of the States within whose limits they resided.”33 
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Despite this recognition and the government’s previous prac- 
tice of relating to the tribes by treaties, Miller explained, Congress 
had changed its approach to one of governing the tribes by legis- 
lation. According to the Justice, the tribe’s dependent condition 
warranted this procedural change: 

These tribes are the wards of the nation. From their very 
weakness and helplessness, so largely due to the 
course of dealing with the Federal Government with 
them and the treaties in which it has been promised, 
here arises the duty of protection, and with it the 
power .34 

The decision not only distorted the source and parameters of the 
guardianship relationship as defined under international law and 
by Marshall, but by separating the guardianship relationship 
from the government-government relationship and elevating it 
to an independent power, the Court ran counter to several po- 
litical and legal doctrines inherent in the American political sys- 
tem. Theoretically, the United States is a government of 
enumerated powers. Justice Miller admitted that there was no 
constitutional authority empowering Congress to assume crimi- 
nal jurisdiction over Indians per se. Instead, the authority, 
according to the Court, arose from a self-imposed and non- 
constitutionally founded obligation to protect Indians. 

The Kagamu decision similarly undermined the political concept 
that the United States is a government predicated on consent of 
the governed. An earlier case, Elk v. Wilkins (1884) and a later 
case, U. S. v. Sandoval (1913) confirmed that the guardianship rela- 
tionship extended not only to those possessing a treaty or polit- 
ical relationship with the federal government, but to all Indians 
and tribes as a racial gr0up.~5 Furthermore, these cases empha- 
sized that, unlike the government-government relationship, the 
decision to establish or to terminate guardianship lay solely with 
the federal government. 

The Elk decision considered the status of Indians under the 
14th amendment, which assigned citizenship to all persons born 
in the United States. Elk had voluntarily separated himself from 
his tribe and sought American citizenship. After being refused 
the right to vote on the grounds that he was not a citizen, Elk 
brought suit in federal court. The Supreme Court denied Elk’s 
argument, ruling that Indians were not United States citizens, 
but citizens of a distinct, alien nation. Their allegiance was to the 
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tribe, not to the United States. Only the federal government, the 
Court held, could decide whether any tribe or individual Indian 
”should be let out of the state of pupilage” and admitted to 
citizenship.36 

In Sandoval, the Court, in ruling that a liquor prohibition act ap- 
plied to the Taos Pueblos who had no treaty relations with the 
United States, stated that although the Taos were ”industrially 
superior, they are intellectually and morally inferior to many 
(tribes) and therefore required the government’s guidance. 
The 1903 Lone Wolf v. Hitchcock decision revealed that Congress 
possessed total authority to determine the nature and extent of 
this protective contr01.3~ 

Article 12 of the Treaty of Medicine Lodge stipulated that Con- 
gress could not dispose of reservation lands without the agree- 
ment of three fourths of the adult males of the Kiowa and 
Comanche tribes. Following the United States confiscation of 
reservation lands after a tribal refusal to cede the land, Lone 
Wolf, on behalf of the tribes filed suit charging the government 
with abrogating the treaty and disposing of tribal property in vio- 
lation of the Fifth Amendment, The Court declined to support 
the tribe’s position, pointing out that the tribe had overlooked 
its dependent status and the government’s role as its guardian. 
To hold Congress to the treaty would limit federal authority to 
care for and protect Indians. The Court conceded that the govern- 
ment had characterized tribal property rights as sacred as fee sim- 
ple. This description, however, according to the Court, applied 
only to protecting the tribes against confiscation by states or in- 
dividuals. The tribe’s title could not be protected against the fed- 
eral government. Citing an earlier case, Beecher v. Wetherby (lSn), 
the Court emphasized that federal control over Indian lands was 
plenary by virtue of the guardianship duty. The only limitation 
on governmental authority to dispose of Indian lands were those 
” . . . considerations of justice as would control a Christian peo- 
ple in their treatment of an ignorant and dependent race.”39 

By the early 1900s, the federal government had clearly estab- 
lished two differing relationships with Indians. The government- 
government relationship, which was predicated on the inherent 
sovereignty of each party as political entities, was essentially 
equitable and consensual, with each party determining through 
a negotiation process whether to establish the relationship as well 
as its objectives and parameters. The guardianship relationship 
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was based on the Indians’ ”need for protection.” The federal 
authority to provide this protection derived from the govern- 
ment’s obligation to protect, and the federal government alone 
decided when and with whom to establish the relationship. Simi- 
larly, the federal government held sole authority to determine 
what constituted protection and how to implement that protec- 
tion. Unlike the government-government relationship which 
originally had precluded interference, the guardianship doctrine 
provided for full intervention in tribal affairs. 

THE CURRENT STATUS OF THE 
GOVERNMENT-GOVERNMENT RELATIONSHIP 

In the late 1800s, as part of its effort to assimilate the tribes, Con- 
gress passed leglislation which allotted reservation lands to in- 
dividual members, established anglo-oriented court systems and 
police forces, prohibited the practice of Indian religion, and in- 
stituted educational systems to ”kill the Indian and save the 
man.”40 The effects of these measures on Indian society, espe- 
cially the Dawes Act, which divided Indian lands and resulted 
in a two thirds reduction of the overall tribal land base, were 
devastating41 In 1928, the Meriam Report, undertaken by the 
Brookings Institute at the request of the Secretary of the Interior, 
revealed the destruction and impoverishment of reservation so- 
ciety effected by these policies. In response, Congress passed the 
1934 Indian Reorganization Act, which reaffirmed the authority 
of tribal governments and re-established the importance of the 
government-government relationship.42 Intended by the Act‘s 
principal creator, BIA Commissioner John Collier, to strengthen 
Indian governments and economies, the act provided for: 1) a 
prohibition against the further allotment and alienation of Indian 
lands; 2) a revolving loan fund for economic development 
projects and the establishment of tribal business corporations; 3) 
procedures for tribal organization under constitutions and by- 
laws; 4) the preferential hiring of Indians within the Bureau of 
Indian Affairs; and 5) procedures by which non-treaty tribes 
could establish a government-government relationship with the 
federal government. Unfortunately, the Act’s success was mixed, 
and the underlying philosophy of Indian self-determination was 
short-lived. Within twenty years, Congress reversed its course 
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and returned to forced assimilation through the termination of 
federal-tribal relations. 

House Concurrent Resolution 108 passed in 1953 provided that 
Congress, "as quickly as possible, move to free those tribes listed 
from federal supervision and control and from all disabilities and 
limitations specially applicable to Indians. "43 Termination meant 
the end of the trust relationship and the government's recogni- 
ation of tribes as distinct legal entities. For most tribes, reserva- 
tion lands were sold, with proceeds going to the tribes. For those 
tribes which had their lands placed in private trust, federal pro- 
tection and aid ended. Termination also ended all special tribal 
programs and individual state tax exemptions and imposed state 
civil and criminal authority. Tribes were free to retain their cul- 
tural identity, but Congress no longer acknowledged their legal 
identity and rights to inherent sovereignty. By 1961, Congress 
had terminated its relationships with 109 bands and tribes includ- 
ing the large and self-sufficient Klamaths and Menominees.44 

By the late fifties it was apparent that termination had failed 
and in the late 1960s and early 1970s, the pendulum swung 
again. Congress reaffirmed and sought to strengthen the 
government-government relationship and once again affirmed 
the core of that relationship, Indian sovereignty. In 1975, because 
of "a strong expression of the Indian people for self- 
determination" and because "the federal domination of Indian 
service programs had served to retard rather than enhance the 
progress of Indian people," Congress passed the Indian Self- 
Determination and Education Assistance This act gave all 
tribes an opportunity to contract for services such as housing, 
education, community development and law enforcement for- 
merly provided by the BIA. 

This Act did not grant but affirmed Indian sovereignty and 
provided a practical method for its implementation. A number 
of recent cases have illustrated the fact that, despite the federal 
government's attempts to diminish Indian sovereignty and tribal 
governmental powers, tribes have retained their status as domes- 
tic dependent nations possessing inherent powers of self- 
government. In U.S. v. Mazurie (1975), the Supreme Court ac- 
knowledged tribal police power to issue liquor licenses." In U. S. 
v. Wheeler (1978), the Supreme Court affirmed tribal sovereignty 
by ruling that an individual tried in both tribal and federal courts 
for actions arising from the same crime was unprotected by the 
double jeopardy clause of the Fifth Amendment because he had 
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broken the laws of two  sovereign^.^^ And in the important Mar- 
tinez (1978) decision, which confirmed the sovereign right of 
tribes to define their own membership, the Court held that the 
federal government did not have the jurisdiction to review tribal 
members' complaints against their tribal government regarding 
membership 

The Supreme Court affirmed tribal sovereignty most recently 
in California et a1 v. Cabazon Band of Mission Indians (1986).49 States, 
the Court rules, did not have the authority to regulate or to pro- 
hibit bingo operations on Indian reservations. As the Court em- 
phasized, "Indian tribes retain attributes of sovereignty over both 
their members and their territory. . . . "50 Bingo enterprises, cur- 
rently operated by more than one hundred tribes, are, Justice 
White wrote, a proper exercise of Indian sovereignty and federal 
objectives of promoting tribal self-sufficiency and economic de- 
velopment. In sum, tribes possess the authority to establish and 
administer their own governmental structures; to define their 
own membership; to regulate the use of their property; to levy 
taxes; to handle criminal and civil disputes, including marriages, 
divorces and child custody cases; to provide social services and 
to establish business  corporation^.^^ 

THE CURRENT STATUS OF THE 
GUARDIANSHIP RELATIONSHIP 

In the 1 8 7 0 ~ ~  the government, through a surveying error, granted 
a section of Creek lands to the Sac and Fox tribe. Twenty years 
later, the government sold this land along with the rest of the Sac 
and Fox reservation. The Creeks sued the government for the 
loss of their lands.52 The Court ruled in favor of the Creek Na- 
tion, finding that although the Creeks were wards of the federal 
government and subject to the government's authority in the 
management of their property, governmental control over Creek 
lands was not absolute. Tribal property rights were not only con- 
stitutionally protected by the Fifth Amendment, according to the 
Court, but the federal government possessed a fiduciary respon- 
sibility to the tribe. 

Since the determination that the federal government possesses 
a legally binding obligation toward tribes, the courts have at- 
tempted to define the parameters and limitations of this trust 
re~ponsibility.~~ Tribes have argued that the federal government 
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promised to protect tribal existence and the remaining tribal 
resources of all tribes in return for land and friendship. The fed- 
eral government originally maintained that, despite the authority 
it derives from the guardianship doctrine to legislate for all In- 
dians, its legal responsibility is restricted to protecting the 
resources of only federally recognized tribes. In response to these 
assertions, the courts have ruled that the federal government 
clearly possesses a fiduciary responsibility to protect federally 
recognized tribal land bases and resources, including tribal 
funds,54 and in line with tribal arguments, to provide health care 
and protect the lands and resources of nonfederally recognized 
tribes.55 The latter determination resulted partly from the court’s 
finding in the important Passamaquoddy decision. 

In 1975, the Passamaquoddy Tribe sued the federal govern- 
ment for its refusal to press the tribe‘s land claims against the 
state of Maine.56 The tribe argued that although it was not a fed- 
erally recognized tribe, the United States had an obligation un- 
der the Trade and Intercourse Act of 1790 to prevent confiscation 
of Indian lands without the government’s authority: ”No sale of 
lands made by any Indians, or any nation or tribe of Indians 
within the United States, shall be valid to any person or persons, 
or to any state unless the same shall be made and duly executed 
at some public treaty held under the authority of the United 
States.” The court decided in the tribe’s favor, ruling that the 
1790 Act had indeed established a trust relationship between the 
federal government and all tribes as property owners. 

CONFLICT AND INCONSISTENCIES 

Despite the transformation of the guardianship into the trust rela- 
tionship and the revitalization of the government-government 
relationship, these two separately recognized relationships are 
difficult to reconcile. The government-government relationship 
based on the inherent sovereignty of each party is totally incon- 
sistent with the guardianship doctrine predicated on the federal 
government’s plenary authority to care for Indians. To accept 
tribes as sovereign bodies and yet argue that the federal govern- 
ment possesses total authority over tribal lands and existence is 
illogical. This results in such anomalous situations as: the fed- 
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era1 government affirming the inherent right of tribes to struc- 
ture and administer their own governments, yet claiming final 
approval powers over tribal constitutions and by-laws;57 recog- 
nizing tribal authority to define its own membership, yet main- 
taining final approval over blood quantum and enrollment 
 question^;^^ and acknowledging that tribes have a right to use 
and develop their resources, yet retaining final power over the 
dispensation of tribal lands and resources. 

Tribes possess almost no defense against this plenary 
authority. They have no protection against the extinguishment 
of their title and the appropriation of their resources; Congress 
need only compensate tribes for their loss. In the Morton v. Man- 
curi (1974) decision, the Court stated that Congressional actions 
must be ”tied rationally” to the fulfillment of Congress’ relation- 
ship with the tribes.s9 However, given that the government re- 
tains plenary authority to determine the relationship’s 
parameters and objectives, it is questionable that the “tied ration- 
ally” test offers tribes any substantive protection. To date, the 
courts have yet to find any legislation concerning Indians to be 
unconstitutional. Even in a period of self-determination, the fed- 
eral government may terminate at will the government- 
government relationship and thereby extinguish all Indian 
property and treaty rights. 

Secondly, the federal government argues that it maintains a 
government-government relationship with tribes on the basis of 
their political status. At times, however, because of the plenary 
guardianship relationship, the government-government relation- 
ship is administered on the basis of race. In 1974, in Morton v. 
Muncari, the Supreme Court, in considering if the preferential hir- 
ing of Indians in the Bureau of Indian Affairs violated the equal 
protection clause of the Fourteenth Amendment, examined the 
nature of the government’s relationship with Indians. The Court 
found Indian preferential hiring to be constitutional and based 
its opinions on ”the unique legal status of Indian tribes under 
federal law and upon the plenary power of Congress, based on 
a history of treaties and the assumption of a ‘guardian-ward’ 
status, to legislate on behalf of federally recognized Indian 
tribes.”60 The Court pointed out that as hiring was limited to 
members of federally recognized tribes, preference was based on 
political rather than racial criteria and therefore did not violate 
the equal protection clause.61 
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Despite the Mancuri holding, the government under its guardi- 
anship authority does, at times, legislate on the basis of race 
rather than political status. There are a number of laws which ap- 
ply to Indians as a racial category as opposed to applying to 
members of federally recognized tribes. The Major Crimes Act, 
for example, applies to Indians from non-recognized as well as 
federally recognized tribes.@ The Snyder Act, passed by Con- 
gress in 1921, authorizes the Bureau of Indian Affairs to ”expend 
money as Congress from time to time may deem appropriate, for 
the benefit, care and assistance of the Indian throughout the 
United States.”63 Under the authority of this legislation, Con- 
gress has established a variety of programs to meet the educa- 
tional,, health, and material needs of tribes and individual 
Indians, including those from non-federally recognized tribes. 

By administering a number of these programs on the basis of 
racial heritage, not on the basis of membership in a politically 
recognized tribe, the Bureau has violated tribal sovereignty. The 
Mancari decision ruling intimates that special services are 
availabel to Indians by virtue of the federal-tribal relationship. 
The Martinez decision affirmed the right of tribes to define their 
own membership. To define one’s membership is to determine 
who shall participate in tribal rights. For more than a decade, 
however, the Bureau has provided Indian higher education 
grants to only those individuals of at least one quarter Indian 

Since several tribes base tribal membership on other 
criteria, many enrolled members are denied access to benefits 
granted fellow members.65 

In 1986, the Ninth Circuit Court of Appeals recognized this 
deficiency and ruled that the Bureau’s one-quarter eligibility re- 
quirement for higher education grants was unjustified and dis- 
criminatory on the basis of race.66 Despite this ruling, the Indian 
Health Service has recently proposed to limit health care to tribal 
members of less than one-quarter blood-a move which could 
deny 75,000 Indians nationwide effective health care. 

A parallel instance is the aboriginal border crossing rights of 
American Indians. The courts have ruled that the Jay Treaty pro- 
visions relating to the rights of American Indian tribes to cross 
the border freely is an aboriginal right.6’ Aboriginal rights belong 
to the tribe as a political entity. Individual aboriginal rights of 
specific Indians derive from membership in the polity, or tribe. 
An Indian has the right to travel within the boundaries of his or 
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her homeland by virtue of his or her tribal identity, not because 
of racial identity as an Indian. Denial of border entry to tribal 
members of less than 50% Indian blood is both Congressional in- 
terference in the exercise of inherent tribal authority and a denial 
of individual aboriginal rights to tribal members of less than one 
half Indian blood.68 

Barring access to federal programs to tribally recognized mem- 
bers of federally recognized tribes violates the logic of the Man- 
cari and Martinez rulings. In the above instances, race and not 
political status becomes the determining factor. Tribes as politi- 
cal entities should be free to establish eligibility requirements for 
these programs. Non-recognition of such freedom violates the 
government-government relationship by treating Indians as a dis- 
advantaged minority, not as members of a political entity who 
have a right to these services in fulfillment of their special rela- 
tionship to the United States. 

THE GUARDIANSHIP-TRUST RELATIONSHIP REDEFINED 

The difficulty is not the existence of the guardianship or trust 
relationship, but rather its interpretation and administration by 
the government. The trust relationship is most correctly viewed 
as a subset of the government-government relationship, not as 
a separate and parallel relationship. The history of treaty-making 
and the Worcester decision indicate that the government did 
promise in treaties to protect tribes. In return for land, military 
alliances and friendship the government pledged to secure re- 
maining tribal lands and tribal existence from encroachment by 
states and settlers. 

The Court correctly argued in Kugurna that the government had 
promised in treaties to protect tribes. The Court's attempt to use 
this promise to legitimate government legislation over tribes is 
convoluted since treaties functioned as protection against all 
government incursions not agreed to by the tribes. Marshall clar- 
ified this point in Worcester v. Georgia. "Protection," according 
to Marshall meant the "supply of their essential wants" and 
"protection from lawless and injurious intrusions into their 
country. . . . Protection did not imply the destruction of the 
protected. "69 As mentioned, Marshall emphasized that the 
Cherokee-federal relation was that "of a nation claiming and 
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receiving the protection of one more powerful; not that of in- 
dividuals abandoning their national character, and submitting as 
subjects to the laws of a master.”70 Marshall supported his in- 
terpretation by citing international law: 

. . , the settled doctrine of the law of nations is, that 
a weaker power does not surrender its independence- 
its right to self-government, by associating with a 
stronger, and taking its protection. A weak state, in 
order to provide for its safety, may place itself under 
the protection of one more powerful, without stripping 
itself of the right of government, and ceasing to be a 

Hence, protection in no manner involved the control of tribal 
lands or the management of tribal affairs. Treaties were explicit 
evidence as well as implicit recognition of the Indian nations‘ 
sovereignty. Periodically, tribes did agree to allow federal juris- 
diction within their lands, especially in regard to criminal juris- 
diction over non-Indians. These agreed upon restrictions did not 
constitute a denial of sovereignty. To request protection or to 
limit one’s actions by treaty is to exercise one’s right as a 
sovereign. 

That Congress originally possessed no authority over the tribes 
except what the tribes had ceded in treaties, is supported by the 
previously mentioned 1834 congressional report.72 As discussed, 
this report reviewed the United States-Indian Nations relation- 
ship and found illegal extension of federal authority beyond what 
the tribes had agreed to in their treaties. In examining previous 
legislation, the congressional committee found only three treaties 
authorizing the appointment of three Indian agents. Under an 
1802 act and other acts, however, Congress had appointed eight- 
een agents and twenty-seven sub-agents. As the Report pointed 
out, “it was not competent for an act of Congress to alter the 
stipulations of the treaty or to change the character of the agents 
appointed under it.”” The committee also found that the fed- 
eral government had exceeded its power in the distribution of an- 
nuities: “The payments are required, by the terms of the treaties, 
to be paid to the tribes as a political body capable of acting as a 
nation. . . . ’v4 The government, by distributing the money to 
individual tribal members, had done “much injustice to the 
tribes. . . . 1/75 
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Finally, the report considered the extension of federal criminal 
jurisdiction within tribal boundaries. To preserve peace on the 
frontier and to protect its own citizens, the federal government 
had negotiated with various tribes for the right to assume crimi- 
nal jurisdiciton within tribal boundaries. Legislation implement- 
ing these treaty provisions, however, was extended to tribes 
which had not ceded the authority. The committee pointed out 
that this practice was inconsistent both with many treaty provi- 
sions and with exclusive tribal jurisdiction over crimes commit- 
ted by or against Indians in their territory. ”It is not perceived 
that we can, with any justice or propriety, extend our laws to 
offenses committed by Indian against Indians, at any place within 
their limits.”76 The committees also stressed that tribes had al- 
lowed federal jurisdiction over crimes committed by or against 
non-Indians as ”a courtesy not a right.”7’ 

Rather than viewing Indian treaties as a bar against all govern- 
mental incursions, except those which had been agreed to by the 
tribes in treaties, the Kugma and Lone Wolfrulings interpreted the 
treaties as providing protection against state incursions and as 
a license for federal control. In so doing, the Court transformed 
the plenary authority the government possessed vis a vis the 
states to relate to Indian tribes to plenary authority to regulate 
the tribes. By so doing the courts created two separate and often 
conflicting relationships between the federal government and 
tribes. 

SUMMARY 

The correct view of the guardianship relationship should be that 
it is an important subset of the original treaty or government- 
government relationship, rather than an independent relation- 
ship. In return for land cessions and peace, the federal govern- 
ment promised to protect tribal existence and remaining tribal 
lands. As Marshall emphasized, this protectorate relationship, 
well known in international law, did not imply a loss of 
sovereignty on the part of the protected and did not allow for the 
destruction of the national character of the protected. 

The federal government has ignored both of these very criti- 
cal points. It has reinterpreted the guardianship doctrine into a 
source of authority which allowed for the extinguishment of tribal 
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sovereignty and the destruction of tribal identity through such 
legislation as the Major Crimes Act, the Dawes Act, PL 280, 
House Resolution 108, and the Indian Civil Rights Act, among 
others. The creation of this separate authority has allowed the 
United States to recognize Indian sovereignty, at the same time 
claiming total control over the Indian population. This interpre- 
tation has permitted the federal government to assume (despite 
the existence of Indian sovereignty) final authority over Indian 
lands and resources and final power over tribal governments and 
membership. It has allowed the United States to claim main- 
tenance of a political relationship with tribes, yet to administer 
the relationship along racial lines in violation of the equal pro- 
tection clause of the Fourteenth Amendment. 

To view the guardianship doctrine as an important subsidiary 
of the government-government relationship would reconcile the 
above anomalies. If treated as a subsidiary, the guardianship doc- 
trine would be founded on the same basis as the government- 
government relationship, i.e., a consensual relationship based 
on the inherent sovereignty of each party. 

This reinterpretation of the two relationships, however, would 
necessitate certain changes in the government’s understanding 
and administration of its rights. The plenary doctrine would have 
to be restored to its original meaning-that the federal govern- 
ment possesses plenary authority vis a vis the states to relate to 
tribes, not plenary authority over tribes. A consensual relation- 
ship also requires the involvement of tribes in a determination 
of what constitutes effective protection of tribal lands and 
resources. Given that Indian services and programs represent the 
fulfillment of the government’s obligation to protect tribal exis- 
tence, the termination of such programs and responsibilities as 
occurred in the 1950s and 1960s must be recognized as illegal 
without tribal consent. 

Finally, the government has a responsibility to the more than 
200 non-recognized and terminated tribes.79 The trust relation- 
ship arises basically from the land exchange process; in return 
for land and peace the federal government entered into a protec- 
torate relationship with various tribes through the treaty process. 
Since the federal government has obtained lands from all tribes, 
it possesses a moral obligation to provide all tribes with 
protection. 
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