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Surfacing DiSability through a critical race 
theoretical ParaDigm

Beth Ribet

This Article first appeared in the Georgetown Journal of Law & 

Modern Critical Race Perspectives, Volume 2, Issue 2. 
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introDuction

From its inception, a number of the founders of Critical Race Stud-

ies (CRS) have articulated a praxis and methodology acutely focused 

on race, and also intently conscious of intersectionality.1  Disability pro-

spectively merges with the project of producing knowledge within a CRS 

frame both as part of the study of intersectionality, and also as part of the 

pedagogical and theoretical goal of “comparative subordination.”

Relatively few CRS authors have explicitly taken up the challenge of 

articulating disability in CRS scholarship.  For instance, I interpret Adri-

enne Asch’s work2 as an example of disability-focused CRS scholarship 

 1. See Kimberlé Crenshaw, Demarginalizing the Intersection of Race 

and Sex: A Black Feminist Critique of Antidiscrimination Doctrine, Femi-

nist Theory and Antiracist Politics, in feminiSt legal theory: founDationS 

385 (D. Kelly Weisberg ed., 1993).
 2. See Adrienne Asch, Critical Race Theory, Feminism and Disability: 

Reflections on Social justice and Personal Identity, 62 ohio St. l.J. 397 
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primarily based on a “comparative subordination” approach.  That is, 

Asch relies on analogy and application of racially based analysis to dis-

ability, interchanging disability as a category of oppression with race as a 

category of oppression.

Although some aspects of this kind of analysis can be productive, 

I also note its limitations.  This kind of comparative analysis, as rep-

resented in Asch’s work, often treats race and disability as relatively 

discrete categories, focusing on how the two compare, and in some 

moments degenerating into a debate about which oppression or expe-

rience is harder or worse.  The unspoken and presumably unconscious 

assumption in this kind of analysis is that disability is within the terrain 

of Whiteness, and is either not experienced or not worth articulation 

for People of Color.  More broadly, one might imagine a White disabled 

person sharing notes with a nondisabled Person of Color, with each 

noting, “yes, I too have struggled with equal access to bathrooms and 

water fountains,” “yes, I too have sought remedies through civil rights 

(2001); see also Robert L. Hayman, Jr. & Nancy Levie, Un-natural Things: 

Construction of Race, Gender &Disability, in croSSroaDS, DirectionS, anD 

a neW critical race theory 161–62 (Francisco Valdes, Jerome McCristal 

Culp & Angela P. Harris eds., 2002).  Unlike Asch, Levit & Hayman are 

located within Critical Race Theory, and bringing in an analysis of disabil-

ity and gender, as opposed to engaging Critical Race Theory from the 

perspective of disability studies.  However, despite the differing points of 

entry, like Asch, they focus on contrasting and comparing race and dis-

ability as implicitly distinct categories.
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legislation, with disappointing results,” and “yes, people perceive me as 

lazy, or deviant, less worthy, less capable.”  In addition, points of contrast 

certainly can (or should) emerge.  For instance, the denial and erasure 

of disabled people as sexual3 is a related but different form of sexual 

oppression than exoticization or demonization of the sexualities of some 

People of Color.4  These demographics—the Person of Color without dis-

ability, the White person with disability—are the only ones that fit this kind 

of discourse, because only when the categories are strictly separated or 

constructed unilaterally does comparison alone, rather than intersection, 

make any sense.

 3. It should be acknowledged that though this is the more common 

dynamic, the construction of some people with mental or developmental 

disabilities as sexually boundaryless or hypersexual is also a medical/cul-

tural archetype.  See Michael Perlin, “Everybody is Making Love/Or Else 

Expecting Rain”: Considering the Sexual Autonomy Rights of Persons 

Institutionalized Because of Mental Disability in Forensic Hospitals and in 

Asia, 83 WaSh. l. reV. 481 (2008).
 4. For a helpful discussion of the desexualization of people with disabil-

ities and of the reinvention of disabled sexualities, see robert mcruer & 

michael berube, criP theory: cultural SignS of QueerneSS anD DiSability 

(2006).  The scrutiny of racial exoticization is certainly not limited to legal 

Critical Race Studies.  See, e.g., black men on race, genDer anD Sexu-

ality: a critical reaDer (Devon Carbado ed., 1999) for discussions that 

incorporate both legal and interdisciplinary analyses.
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Were the conversation taking place between People of Color with 

disabilities, the focus would often be on the echoing, resonant, com-

pounded experience of oppression on multiple fronts: (a) The use of 

disability as “proof” of racial inferiority or as a basis to deny the reality of 

racial discrimination (i.e., “it is not racism, you’re just truly less capable”), 

(b) ongoing exclusion or marginalization based on a medical condition or 

status that originated in experiences of environmental racism, malnutri-

tion or medical neglect, and (c) stereotypes grounded in ableist racism 

or racist ableism regarding inferiority, incompetence and unworthiness, 

which are impossible to effectively combat without a dual analysis of both 

White supremacy and the social construction of normalcy.

The complexity of being simultaneously the target of sexual exoti-

cization and sexual erasure represents an exponential and interactive 

experience of oppression which neither disability nor racial analysis 

in isolation can capture, which is compounded further for some by the 

stigma of deviance, perversion, or disease directed at queer populations.5  

I acknowledge again, that parts of the strictly comparative analysis are 

productive, and sharpen recognition of the dynamics and mechanisms 

of subordination across demographics.  However, in pursuing a CRS 

approach to disability, I seek a more deeply intersectional analysis—one 

that surfaces and acknowledges the salience of disability from multiple 

experiential standpoints6 and specifically unmasks the function of ableism 

within White supremacist systems.

 5. Id.
 6. In conceiving of “experience” in this paper, I draw partly on the 
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A few authors have already advanced pieces of a more intersectional 

discussion.  Most notably, Dorothy Roberts and Jennifer Pokempner’s 

article, Poverty, Welfare Reform and the Meaning of Disability, particu-

larly addresses the role of racialized and gendered poverty in creating 

new physical, emotional and socially inscribed disabilities among poor 

people, particularly children.7  Citing the disproportionate rates of certain 

disabilities among African Americans, they invoke the Disability Studies 

literature on “emergent disabilities,” which stress the salience of disability 

as the consequence of injuries and deprivations rooted in racial and class 

oppressions.  Roberts and Pokempner scrutinize the overlap between 

social services related to welfare and disability, noting the fusion of pov-

erty and disability not just relative to poverty as a disabling force, but also 

to the use of (or invention of) disability diagnoses as a basis to make 

claims for resources, which, prior to welfare reform, were more rooted in 

sociological tradition of standpoint theory typified in the frameworks of 

Patricia Hill Collins.  See generally, Patricia hill collinS, fighting WorDS: 

black Women anD the Search for JuStice (1998).  Joan Scott’s critical 

historical conception of “experience” claims is also helpful here, in rec-

ognizing that while there is no singular or objective formative reality, ex-

periential narratives reveal and implicate power relations.  See generally 

Judith Butler & Joan Scott, Experience, in feminiStS theorize the Political 

(1992).
 7. See Jennifer Pokempner & Dorothy Roberts, Poverty, Welfare Re-

form and the Meaning of Disability, 62 ohio St. l.J. 425–26 (2001) [here-

inafter Poverty].
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socioeconomic status.  As a backlash ideologically and practically sim-

ilar to (poverty-based) welfare reform is increasingly directed towards 

disability benefits—in part to mitigate against its use as a remedy for 

deprivations stemming from poverty and racial subordination—the inter-

action between disability, gender, race, and class is predictably charged, 

and laden with compounded stigma.

In this paper, referencing Roberts and Pokempner’s work as one 

model of more intersectional scholarship, I explore additional possi-

ble directions for an analysis of disability within Critical Race Theoretical 

(CRT) frameworks, and I consider the potential interaction between Criti-

cal Disability Studies and Critical Race Studies.8

 8. Much of my analysis is grounded in or inspired by discussions and 

study already undertaken by the “Disability Studies Reading Group,” 

housed within the Critical Race Studies program at the UCLA School of 

Law.  Within the Disability Studies Reading Group, our praxis has been 

in sync with the kind of methodology and paradigm best represented in 

the work of Dorothy Roberts (with Jennifer Pokempner) as a recognized 

CRS scholar, in the sense that it emphasizes disability not just as a coin-

cidental demographic interacting with race, class, and gender, but often 

as a production or consequence of subordination.  In acknowledging this 

contribution, I must also note that it is indicative of a fairly small strain 

within CRS scholarship, and represents a powerful, but also relatively 

early foundation.  Some of the frameworks and epistemologies of disabil-

ity we’ve developed through our collective study and conversation are not 

echoed in the broader literatures either within Disability Studies or within 
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A. Disability Intersectionality

“Critical Race Theory is critical, because it starts with the goal 

of dismantling white supremacy.” –Mari Matsuda9

In producing an approach to disability study within CRT, I begin with 

a few questions stemming from the quotation above by one of the found-

ers of the CRT movement, Mari Matsuda.  This quotation is noteworthy 

because it clearly centers race-conscious analysis and positions that 

analysis relative to an overarching advocacy/political goal, grounded in 

(but not limited to) theory or intellectual process.  I also begin with the 

presumption, already advanced quite thoroughly within disability stud-

ies scholarship, that disability (like race) is socially constructed.10  The 

question then is how analysis and comprehension of disability is rel-

evant and even integral to “the goal” of combating and dismantling 

White supremacy.

CRS, except in certain elements.  Our understanding of disability within a 

CRS framework is essentially hybridized from the relatively disconnected 

literatures, and further supplemented by our own narratives and advoca-

cy experiences.  I also acknowledge that our own work in this area is at 

a very early stage, and will doubtless merit substantial reinvention and 

development.
 9. Mari Matsuda, Public Lecture at the Inaugural Symposium of the 

UCLA School of Law Program in Critical Race Studies (Apr. 2007).
 10. For a critical introduction to the social construction of disability, see 

D. JohnStone, an introDuction to DiSability StuDieS (1998); see also the 

DiSability StuDieS reaDer (Lennard J. Davis ed., 1997) [hereinafter Davis].
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The following questions explicate this project more specifically.  First, 

how are the social constructions of race and disability connected or 

related, and how are the constructions of disability reflective of White 

supremacist or imperialist contexts?  Second, what formative pre-

sumptions, epistemologies and methodologies would a race-conscious 

approach to critical disability studies (both legal and interdisciplinary) 

entail?  Third, how are disability and race oppressions experienced, by 

those people who experience both simultaneously?  And how are these 

experiences reflected or represented within disability movement organi-

zations, and within disability scholarship?  Fourth, does disability serve 

particular functions, or reveal certain dynamics, within White supremacist 

dominant cultures?  Fifth, how can a critical understanding of disability be 

useful in conceiving of race-conscious remedies or strategies for change, 

and thereby contributing to the overarching CRS agenda of dismantling 

White supremacy?  My responses to these questions are admittedly pre-

liminary—more an elaboration on possible directions for inquiry—rather 

than complete or thoroughly explored and empirically supported claims.  

However, I proffer them as indications of some productive areas for 

potential scholarship.

ii. conStructionS of race anD DiSability

Relative to the construction of disability in a White supremacist con-

text, I note that disability and race (and virtually every oppression or 

basis for subordination imaginable) embody both hierarchy and a defi-

nition of normalcy or ideal physicality that privileges the top of the 

hierarchy.  Whiteness, like “able-bodied-ness,” represents a construct 
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that justifies and organizes the subordination of those who fall some-

what or entirely outside of the dominant construct.  This basic insight 

is in sync with the project of comparative subordination, but as noted, 

my intention is to push the analysis a bit further, into the terrain of inter-

sectionality.  Specifically, I suggest that race can be coded as in itself a 

disability, and disability as evidence of inferiority, which then reinforces 

White supremacy.

Historical patterns of medicalization of (White) deviance demonstrate 

this point.  White girls and women have historically been constructed as 

mentally ill, either for conceiving and reproducing out of wedlock, or for 

engaging in consensual heterosexual sexuality or relationships with teen-

age boys or Men of Color.11  While White “deviance” in this respect must 

be explained by disability in order to maintain an ordering of White nor-

mative gendered behavior as “sane,” the presumption has often been 

that the supposed sexual immorality signaled by single motherhood or 

by interracial relationships is consistent with the racialized identities and 

social locations accorded to People of Color.  This kind of example is 

obviously not meant to suggest that People of Color are constructed as 

less or less frequently disabled at large.  Rather, the construct of White 

normalcy is synonymous with ability, and the constructions of People 

of Color are correspondingly synonymous with abnormally, dangerous 

deviance or (infectious) moral sickness, damaged or less worthy or infe-

rior bodies, less capable or intelligent minds—all of which bleed into the 

 11. See ricke Solinger, Wake uP little SuSie: Single Pregnancy anD 

race before roe V. WaDe, at 20–40, 86–102, 135, 205–32 (1992).
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construction of disability.  Where Whites are labeled as disabled and 

People of Color are not, the implicit assumption is that no additional med-

icalization is needed to supplement the ideologies already reinforced by 

histories of scientific racism, religious racialization based on ideologies of 

savagery, “primitive” religious cultures, inferiority, and other broad social 

assumptions of racialized norms.  In other words, where White behav-

ior that resembles a racialized stereotype accorded to girls and Women 

of Color is coded as mental illness or disability, it signifies that disabil-

ity is presumptively the status of being less-than-White.  In this instance, 

it does not necessarily need to be marked as disability unless it appears 

somewhere unexpected, i.e., in a White person.12  This is not to suggest 

that in other moments the association between disability and People of 

Color is never explicitly marked.  Race-conscious analyses of the his-

tory of disability in the United States indicate that disability can also be 

explicitly invoked and attributed to People of Color in order to normalize 

racist discourse.

Numerous disability scholars have documented the strong associa-

tion between disease and deformity and racial images and ideologies.  

 12. It is important to qualify that gender and sexual identity can be bases 

for disability stigma as well.  In looking at the stigma attached to women 

and girls pregnant out of wedlock, it is critical to acknowledge that sexism 

reinforces the idea that socially deviant females are presumptively mental-

ly ill.  However, the fact that disability stigma applies or attaches differently 

when mediated not just by gender or sexual behavior, but by race, is the 

salient point here.
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As Douglas C. Baynton notes, disability is not simply socially con-

structed and attributed to certain groups; it is then used as evidence of 

supposed gender, racial, cultural or class inferiority.13  Susan Schweik’s 

analysis of the “Ugly Laws,” localized U.S. statutes that ban people who 

are “deformed” or visibly disabled from accessing public spaces, high-

lights the strength of racialized norms in constituting disability stigma.14  

Race (and the association between darkness and evil or the primitive)15 

interacts with disability (and its association with death, damage, pow-

erlessness, or incapability) and ugliness16 to create an intensified and 

intersecting representation of the diseased as inferior, dangerously infec-

tious, others.  In fact, it can easily be argued that the underlying premise 

of eugenics is that race is in itself a kind of disability, and that race/dis-

ability must be bred out or eliminated for the good of the (White) “body” of 

Western societies.17

 13. See Douglas C. Baynton, Disability and the Justification of Inequality 

in American History, available at http:/lwvvw.uua.org/documentslbaynton-

douglasljustificationinequality.pdf.
 14. Susan Schweick, Public Lecture at the Inauguration of the UCLA 

Disability Studies Minor (May 2007).
 15. See michael omi & hoWarD Winant, racial formation in the uniteD 

StateS: from the 1960S to the 1980S (1986).
 16. See, e.g., Nancy Mairs, Sex and Death and the Crippled Body: A 

Meditation, in DiSability StuDieS: enabling the humanitieS (Sharon L. Sny-

der et al. eds., 2002).
 17. Gregory Michael Dorr essentially makes this point, arguing that the 
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Disability, like race, has been framed as a supposedly solely med-

ical, immutable and indisputably real physical or psychiatric disease or 

defect.18  This presumption has historically been a valid legal and social 

basis for the deprivation of a wide range of human rights.  These have 

included mobility, medical decision making, access to employment or 

housing, political franchise, legal independence, freedom from physical 

and sexual violence, and basic survival.19  In this sense, disability as an 

imposed medical construct is a presumptive justification for legal or social 

disability, or disablement, as a set of corresponding legally and socially 

imposed deprivations and abuses.  It bears taking a moment to observe 

that a range of scholars and advocates concerned with racial justice have 

meaning of disability in the U.S. South was deeply embedded in the as-

sociation between race, sexual perversion and criminality.  See Gregory 

Michael Dorr, Defective or Disabled?: Race, Medicine, and Eugenics in 

Progressive Era Virginia and Alabama, available at http://www.history 

cooperative.org/cgi-bin/justtop.cgi?act=justtop&url=http://www.history-

cooperative.org/journals/jga/5,4/dorr.html.   See also Helen Meekosha & 

Leanne Dowse, Enabling Citizenship: Gender, Disability & Citizenship in 

Australia, 57 feminiSt reV. 49, 50 (1997); see also Sharon SnyDer & DaViD 

t. mitchell, cultural locationS of DiSability (2006) for a more developed 

critical discussion of the intersecting racial and disability premises of the 

eugenics movement.
 18. Id.
 19. See Paul longmore, Why i burneD my book anD other eSSayS on 

DiSability 42 (2003).
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invoked the latter concept of disability, not as descriptive of people who 

are commonly understood as disabled, but as a means to describe legal 

barriers to access to institutions or rights.20  It should certainly be noted 

that this pattern is a reaction to the language already used by courts and 

in public discourse, both contemporary and historical.  Race-conscious 

and Critical Race Theorists are only engaging, not creating that asso-

ciation.  However, these descriptions, though getting at a valid issue, 

have rarely explicitly questioned the presumption that “actual” or “real” 

disabilities are objective medical truths occasioning an inevitable set of 

social responses.  The message therein is that People of Color are being 

legally or socially disabled, or treated like disabled people, without a cor-

responding question about whether disabled people should be treated 

like “disabled people” (or a recognition that the two categories, race and 

disability, otherwise overlap).  Although not every area of CRS scholar-

ship will necessarily engage the meaning of disability explicitly, I suggest 

that this omission within the literature overall misses an opportunity for 

more robust deconstruction of subordination.  To elaborate on this con-

tention, I argue that the social and legal disablement of People of Color 

 20. See, e.g., Cheryl Harris, Whiteness as Property, 106 harVarD l. reV. 

1707 (1993).  Though Harris’ analysis is in no way explicitly located in 

Disability Studies, or engaged with disability as a medical or social status, 

her confrontation of racism as creating legal “disability” is a good example 

of this discourse.  It can be read as an implicit acknowledgement of the 

ways in which the problems of inaccessibility, subordination, and margin-

ality transcend demographics, and inform racial meaning.



SURFACING DISABILITY 321

echoes and reinforces a history of White supremacist characterization of 

enslaved and colonized peoples as uncivilized or childlike.

In constructing this argument, I presume that patriarchal, White 

supremacist paternalism, as an ideology and practice applied syner-

gistically and interactively to females, People of Color, children, senior 

citizens, and people with disabilities, is rooted in a certain understand-

ing of vulnerability or difference as a basis for a supposedly benevolent 

model of domination.  I argue that the most compelling challenges to 

paternalistic practices and ideologies must deconstruct both the repre-

sentations of vulnerability and difference and its applications to particular 

groups, and must also challenge the presumption that anyone can be the 

valid target of the “for your own good” model of systemic domination.21  

Doing otherwise leaves some people, and often particularly some People 

of Color, susceptible to a kind of paternalistic domination on the explicit 

basis of disability, but rooted in intersecting practices of racism, ableism, 

classism, racism, sexism, ageism, and heterosexism.  To put this prem-

ise another way, there is an implicit challenge within CRS to the figurative 

legal and social “disabling” of People of Color; i.e., race is not a justifiable 

 21. In thinking about the hegemonic acceptance of paternalistic norms, I 

have been challenged and assisted by the work of historian Aurora Levins 

Morales, who argues that even relative to children, a demographic which 

most critical theorists still presume can be the target for a kind of “benev-

olent” domination, we need to deconstruct our assumptions of agency 

and capability.  See Aurora Levins Morales, The Politics of Childhood, in 

meDicine StorieS: hiStory anD the PoliticS of integrity 51–56 (1998).
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(legal or social) disability.  However, absent an analysis of (racialized) 

disability itself, this premise leaves open the implicit prospect that disabil-

ity is still a viable prospect for subordination, and only People of Color 

who can demonstrate immunity from the abnormalcy or difference which 

is a basis for legal disablement can assuredly be the focus of liberation 

or rights-based projects.  Given that race itself is so embedded in the 

historical and entrenched social meanings of disability, I argue that the 

deconstruction of the relationship of race and disability, and the advance-

ment of a race  conscious challenge to ableism, is one of a number of 

critical aspects of the eradication of White supremacy.  As long as this 

challenge remains unaddressed, the CRT project of interrogating law’s 

role in shaping and limiting identities and legal agency is missing a crit-

ical component.  As Kaaryn Gustafson frames the issue, “Much recent 

CRT scholarship has focused on the ways that the law manifests and 

redeploys systems of privilege and exclusion, as well as the ways legal 

categories shape and delimit our personal identities.  It is high time dis-

ability rights be brought into this analysis.”22

In thinking about the interlocking constructions of race and disability, 

it is also useful to acknowledge the way in which the concept of disable-

ment is militarized in Western societies.  As several disability scholars 

and historians have noted,23 in most contexts military discourse and strat-

egy are not framed solely or even primarily around the concept of total 

 22. See Kaaryn Gustafson, Disability, Fluidity, and Measuring Without 

Baselines, 75 miSS. l.J. 1025–26 (2006).
 23. See longmore, supra note 19; see also Davis, supra note 10.
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annihilation or genocide of a population—in other words, the point is not 

to kill the enemy, or at least not all of the enemy.  The population-wide 

goal is to disable the enemy (words like cripple or neutralize may also 

be used interchangeably), so as to render the opposition without agency, 

power, or capacity to resist domination.

Although most Western legal advocates and scholars think about dis-

ablement and warfare primarily in terms of the legal rights and medical 

needs of war veterans with U.S. citizenship,24 I contend that warfare may 

also be comprehended as an intentional practice of mass disablement 

directed against an “other.”  I do not mean to claim that every member 

of any civilian population that has been the target of military aggression 

will always be disabled based on U.S. or transnational legal definitions 

of disability25 or will consciously take on a disability identity.  Rather, dis-

ablement here is a symbolic construction equated to powerlessness, 

defeat and vulnerability to domination.  And again, while individual expe-

riences of disability will likely not be entirely universal and/or recognized 

as such,26 they are certainly the predictable medical and psychiatric con-

sequences of various forms of warfare,27 with the violent disablement 

 24. See DoriS fleiScher, DiSability rightS moVement (2000).
 25. See, e.g., The United Nations Convention on the Rights of Persons 

with Disabilities, opened for signature Mar. 30, 2007, U.N.T.S., available at 

http://www.un.org/disabilities/default.asp?id=259.
 26. See Davis, supra note 10.
 27. Id.
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of some echoing the cultural/political disablement of the totality.28  

 Meekosha and Dowse add to this insight by noting that the disabling of 

women (and girls) within a targeted state also serves a particular function 

in genocide or warfare by crippling the supposed reproductive poten-

tial of an enemy other.29  They note that the casting of disabled women 

(who may still in fact be reproductively capable, i.e., not sterilized), as 

useless women makes the infliction of disability a particular form of cul-

tural assault.

This insight is important not just in comprehending the relationship 

between disability and warfare, but also in understanding the pervasion 

of a certain racialized conception of disability in imperialist and militaris-

tic societies.  Critical Race Theorist Muneer Ahmad has pointed to the 

degree to which apparently extralegal and extraordinary sites like Guan-

tanamo Bay are in fact constructed based on and reflective of “ordinary” 

 28. However, in contemplating the meaning of the broken body in war-

fare, it may also be helpful to review Elaine Scarry’s work on torture.  See 

elaine Scarry, the boDy in Pain: the making anD unmaking of the WorlD 

(1987); see also Muneer Ahmad’s discussions of Guantanamo Bay.  See, 

e.g., Webcast: Guantanamo is Here: Race, Rights & Citizenship present-

ed at Inaugural Symposium 2007: Critical Race Theory: Mapping the 

Movement Across Disciplines, (Mar. 2007), available at https://eres.lawlib.

ucla.edu/eres/documentview.aspx?cid=1396&associd=33141.
 29. See Meekosha, supra note 17.
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U.S. structures and norms.30  The idea that “Guantanamo is here”31—in 

this schema—highlights the origins of extreme forms of state violence in 

many of the ordinary or “everyday” structures and ideological and legal 

norms that typify U.S. society.32  The right of the state to torture, damage, 

and break bodies and minds without regard for limits set either by the 

U.S. Constitution or by the Geneva Convention33 has many possible 

implications and meanings.  A critical one for the purposes of this discus-

sion lies in the exercise of racial power through the infliction of damage, 

pain and (disabling) levels of physical and psychological harm on individ-

ual “enemy combatants”34 as a process which echoes and concentrates 

the process of state-level military invasion on the bodies of individuals.  

In her work on torture and pain, Elaine Searcy has noted that the sup-

posed purpose of extracting information from victims often masks the 

torturer’s intention, conscious or not, to establish a dynamic or interac-

tional narrative upholding the rationale for domination.35  The casting 

of torture victims in Guantanamo through the quasilegal framework of 

“enemy combatant” fits this model in the sense that it misplaces a degree 

of agency and responsibility for the occurrence of torture on its vic-

tims (who are supposedly at least semi-voluntary participants in some 

 30. See Ahmad, supra note 28.
 31. Id.
 32. Id.
 33. Id.
 34. Id.
 35. See Scarry, supra note 28.
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conception of “warfare”).  Further, the designation makes the individual 

as a “combatant” a symbolic representative of a broader army or enemy.  

The breaking of his or her body and mind, or the crippling of the enemy, 

can be understood as a concentrated version of the broader goal of mili-

tary, legal, and political subordination.

My central point here echoes Muneer Ahmad’s: Guantanamo, though 

supposedly an extraordinary site distinct from the everyday structures 

and laws which govern the United States, is in fact an extension of its 

schema of racial power—revealing that power in more glaring forms is 

nevertheless grounded in the “everyday.”  My own analysis builds on this 

point to argue that one of the dynamics inherent in the practices deployed 

in Guantanamo is an intensity of association between (racial) domina-

tion and disablement, as expressed through torture.  And if, as Ahmad 

argues, the dynamics in Guantanamo are reflected in the United States 

at large, then it would be unsurprising, even predictable, to find that dis-

ability is (as several disability theorists have argued)36 linked to notions 

of defeat and subordination, while the idea of victory, might, and political 

entitlement is grounded in having disabled all others who have not been 

outright destroyed.

My argument here partially resonates with the growing though still 

finite literature in disability studies which acknowledges the joint and 

mutually reinforcing constructions of disability and race based on a 

White, able-bodied archetype of normalcy, health, intelligence, sanity, 

 36. See longmore, supra note 19; see also Davis, supra note 10.
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and beauty.37  However, I am also taking this argument one step further, 

in order to make the claim that disability and race do more than intersect 

in order to reinforce or intensify ideological stereotypes.  The role of dis-

ability in White supremacist and imperialist praxis, and particularly within 

rubrics of militarism, is an active institutional process.  In other words, it 

is not simply that the inherent, acquired or attributed characteristics pos-

sessed by members of racial groups are interpreted based on a White 

supremacist construct of ability.  Literally physical or psychological dis-

ablement (as well as social and political subordination) can also be a 

process that results in disability imposed through racial power relations.  

This analysis is not exclusive to disability and race.  The various forms of 

state, communal, and interpersonal violence intrinsic in heteropatriarchal 

and capitalist systems create a sustained and intersecting vulnerability 

to exploitation and injury.  Ruth Wilson Gilmore’s definition of racism as 

“group-differentiated vulnerability to premature death”38 touches on this 

point, though I am also conceiving of a continuum of consequences that 

may be disabling, but not inevitably or immediately fatal.

It is troubling to consider that while disability stigma engenders a nox-

ious set of barriers and deprivations often imposed for no reason other 

than a gender, racial, class, sexual, ethnic, or age stereotype, communi-

ties attempting to respond to the stigma cannot effectively belie its validity 

by insisting that disability is not present (anywhere).  This is particularly 

 37. Id.
 38. See ruth WilSon gilmore, golDen gulag: PriSonS, SurPluS, criSiS 

anD oPPoSition in globalizing california 28 (2007).
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apparent when considering mental illness as a category of disability.  

Mental illness is on the one hand the discrediting charge used to stig-

matize rebellion, explain distress at supposedly benign circumstances, 

and police the borders of acceptable behavior.39  At the same time, it can 

be an actual consequence of the harm of subordination.  The construct 

of mental illness as a discrediting or stigmatizing descriptive applied to 

sexual deviance, gender nonconformity, racial, or class-based charac-

teristics40 will inevitably collide with the experience of traumatic stress, 

anguish and dissociation engendered by surviving systemic subordina-

tion.41  It is noteworthy, given my earlier discussion of Muneer Ahmad’s 

work, that Critical Race Theorist e. christi cunningham describes the 

experience of racism as a form of torture directed at People of Color.42  

 39. See DWight fee, Pathology & the PoStmoDern: mental illneSS aS DiS-

courSe & exPerience (2000).
 40. Id.; see also Peter conraD, the meDicalization of Society: on the 

tranSformation of human conDitionS into treatable DiSorDerS (2007).
 41. For an introduction to theories of traumatic stress, see beSSel Van 

Der kolk et al., traumatic StreSS: the effectS of oVerWhelming exPeri-

ence on minD, boDy & Society (2006).
 42. See e. christi cunningham, The “Racing” Cause ofAction and the 

Identity Formerly Known as Race: the Road to Tamazunchale, 30 rut-

gerS l.J. 707 (1999).  Mays et al., also advance a relevant discussion of 

the ways in which racism can constitute a form of neurological assault, in 

terms of the physiological consequences provoked by relentless experi-

ences of racial discrimination, with resulting negative consequences for 
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Cunningham’s assertion implicitly raises important questions about the 

degree to which racism may be characterized as an inherently disabling 

experience, not just relative to its physically violent or brutalizing man-

ifestations, but also relative to the trauma it visits on human psyches.43  

To synthesize this argument, one may be labeled crazy as a means of 

stigmatizing race, gender, class, sexuality, or age (or some intersec-

tion, in most instances), one may be made to feel crazy when attempting 

to assert a narrative or experiential framework counter to the prevailing 

health and longevity.  See Vickie M. Mays, Susan D. Cochran, & Namdi 

W. Barnes, Race, Race-Based Discrimination, and Health Outcomes 

Among African-Americans, 58 amer. reV. PSych. 201 (2005).
 43. Id.  My purpose here is not suggest that every Person of Color does 

or should identify as a person with a disability, or that every emotion-

al consequence of experiencing racism rises to the level of “disabling,” 

whether under social or legal frameworks, and given the varied nature 

of experience and response to emotional trauma or harm.  It’s import-

ant here to acknowledge the idea of a disability continuum, in which the 

boundaries between “able-bodied” and disabled are neither strict nor 

static.  It may also be helpful to think of racism and related forms of sub-

ordination as a kind of institutional process geared towards, in one way 

or another, breaking or damaging its human targets, where it does not kill 

outright.  Though not every individual will wind up with the same damage 

or injury, and though not all harm is irreparable or incapable of healing 

(and some may be quite transitory or experientially brief), the collective 

experience is one of profound damage.
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hegemony, or one may in fact “go crazy,” in the sense of developing pro-

longed cognitive and emotional dysfunction as a consequence of the 

trauma of subordination.

No matter what the origin of the label, stigma, or experience, disabil-

ity can be used to discredit its bearer.  Communities are then faced with 

perilous choices in which the stigma of mental illness is either accepted, 

despite the fact that at least some of the labeling is grounded in racial, 

gendered, and sexual notions of disease, or in which the presence of 

mental illness is denied or ignored, which then precludes confronting its 

origins in racial, gender, class, or sexual harm, and negates any prospect 

for fully acknowledging the experiences of people with disabilities.  My 

purpose here is not to deny any prospect for meaningful intervention in 

response to intersectional disability stigma, but rather to argue that doing 

so is going to require a much deeper interrogation and rethinking of the 

meaning of disability (and its racial, gender, sexual and economic con-

text) than Critical Race Studies or any related field has yet produced.

iii. reconcePtualizing critical ScholarShiP

The scarcity of disability/race intersectional analysis and advocacy 

is not limited to Critical Race Theories and Scholars.  Although as noted, 

disability studies as an area has certainly (though not universally) inter-

rogated the role of racist ideology in the construction of disability,44 it is 

noteworthy how many analyses of disability imagery and constructs pro-

ceed with minimal or no acknowledgement of their racist underpinnings 

 44. See, e.g., Dorr, supra note 17.
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or implications.45  It may be inaccurate to simply characterize all of dis-

ability studies as a “White” discipline, either in the sense of the entirety of 

its contributors, or its demonstrated capacity to analyze the racial implica-

tions of disability discourse and constructs.46  Yet when contemplating the 

totality, it is striking how relatively limited the analysis of race and racism 

remains in general, and certainly within legal disability scholarship.47

 45. It is important to acknowledge that several Critical Disability scholars 

have acknowledged the relative lack of disability scholarship critically en-

gaged with race.  See, e.g., Catherine J. Kudlick, Disability History: Why 

We Need Another “Other,” amer. hiSt. reV. (2003), available at http://www.

historycooperative.org/journals/ahr/108.3/kudlick.html.
 46. Chris Bell critiques the role of Disability Studies in reinforcing White 

hegemony.  See Chris M. Bell, The Perils of Uniformity, or, How Disability 

Studies Reinforces the Hegemony of Whiteness, minn. reV. (2009).
 47. In making this claim, I am referencing a number of the primary an-

thologies and texts associated with Critical Disability Theory, the incep-

tion and development of Disability Studies, as well as texts and articles 

in the arena of disability law and policy.  Again, my contention is not that 

race is entirely ignored, though it bears recognition that the majority of 

pieces do proceed with no explicit race-conscious analysis.  However, 

the comparatively few pieces which deal with race, while making some 

useful theoretical points or tracking certain salient issues, are rarely inter-

sectional analyses, almost never attempt to chart the institutional or struc-

tural relationships between disability and White supremacy, or rely only 

on momentary or additive incorporation of racial analysis.  It should also 
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be acknowledged that the critique is of the broader literature—particular 

scholarship which deals with racial themes in disability art and literature 

may not for instance, advance into the terrain of institutional analysis, and 

may still involve very robust racial analysis.  However, where race con-

scious analysis in the broader literature is limited to these types of works, 

no comprehensive intersectional theoretical framework can emerge.  See 

critical DiSability theory: eSSayS in PhiloSoPhy, PoliticS, Policy anD laW 

(Dianne Poithier & Richard Devlin eds., 2006); tobin anthony SieberS, 

DiSability theory (2008); See also mcruer, supra note 4; JameS i. charl-

ton, nothing about uS: DiSability oPPreSSion anD emPoWerment (2000); 

emboDieD rhetoricS: DiSability in language & culture (James C. Wilson & 

Cynthia Lewiecki-Wilson eds., 2001); Ruth Colker, Bi: Race, Sexual Ori-

entation, Gender & Disability, 56 ohio St. l.J. 1 (1995); Lennard J. Davis, 

Crips Strike Back: The Rise of Disability Studies, 11 amer. lit. hiStory 

500 (1999); Laura L. Rovner, Disability, Equality &Identity, 55 ala. l. reV. 

1043 (2004); Michael Ashley Stein, Generalizing Disability, 102 mich. l. 

reV. 1373 (2004); Michael Ashley, Disability Human Rights, 95 cal. l. 

reV. 75 (2007); Michael Ashley Stein, Same Struggle, Different Differ-

ence: ADA Accommodations as Antidiscrimination, 153 u. Pa. l. reV. 579 

(2004); Mary Crossley, Reasonable Accommodation as Part and Parcel 

ofthe Anti-Discrimination Project, 35 rutgerS l.J. 861 (2004); Arlene B. 

Mayerson & Silvia Yee, The ADA & Models of Equality, 62 ohio St. L.J. 

535 (2001); DiSability ciVil rightS laW & Policy: caSeS anD materialS 

(Peter Blanck et al. eds., 2005).  For examples of Disability Studies dis-

course which include some attention to race, but limited to the parameters 
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To develop this point, it is useful to outline—as a point of contrast—

what a more race-conscious approach to disability studies might look like, 

building and expanding on the points in the previous section.  I proffer the 

following parameters and characteristics as a model of disability scholar-

ship engaged with legal Critical Race Studies, with Critical Race Theory 

in related disciplines, as well as with overlapping fields such as immigra-

tion studies and cultural studies.

described above, see bonnie g. Smith & beth hutchiSon, genDering DiS-

ability (2004); see also Davis, supra note 10.  Disability scholar Chris 

Bell critiques the Disability Studies structure and canon on some similar 

grounds.  See Chris M. Bell, Introducing White Disability Studies: A Mod-

est Proposal, in Davis, supra note 10.  Beth Ferri and David Connor’s 

work on race and education also goes beyond the usual limits of Disability 

Studies literature in terms of acknowledging an intersectional structural 

dynamic, although it primarily focuses on dynamics in public education, 

without broaching a broader intersectional framework or theory.  See Beth 

A. Ferri & David J. Connor, Tools of Exclusion: Race, Disability, and (Re)

Segregated Education, 453 teacherS college recorD V. 107:3 (2005).  

Waqar I.U. Ahmad’s initial efforts at compiling cross-cultural and critical 

writings focused on disability and chronic illness should also be acknowl-

edged as a helpful foundation, for a still-to-be developed Critical Race/dis-

ability framework.  See WaQar i.u. ahmaD, ethnicity, DiSability & chronic 

illneSS (2000) [hereinafter AHMAD 2].
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A. Intersectional Embedded or Interactive Conception of Categories

Although there is certainly a productive reason to analyze partially 

distinct movement histories, legal treatment of demographics, or partic-

ular cases in comparative terms, a race-conscious approach to Critical 

Disability Theory (or a disability-conscious approach to Critical Race 

Theory) needs to be intersectional relative to at least three dynamics.

First, definitions of disability should acknowledge the varying origins 

of disability in genetics or biology, medicalization of deviance, and social 

context or circumstance (particularly noting disablement, or emergent 

disability as a consequence of subordination).  Although some disability 

theorists may perceive this as simply a call for a particular type of atten-

tion to the social construction of disability (which it also is), I stress that 

attention to disability’s origin, and where appropriate, its relationship to 

communal histories, is also a critical component of a race-conscious 

analysis.  I make this claim in part because attention to origin allows 

for acknowledgement of the role of racism, sexism, heterosexism, clas-

sism, and related forms of subordination in the production of disabilities.  

Further, it also enables recognition that one of the consequences of 

subordination can be intensified vulnerability to and frequency of dis-

ablement—or that the occurrence of violent disablement is likely to be 

proportionate to, and intensified by, intersecting forms of racial, ethnic, 

gender, economic, sexual, and age-based vulnerability.48

 48. See Poverty, supra note 7; See also Katherine Seelman & Sean 

Sweeney, The Changing Universe of Disability, 21 am. rehabilitation 2 

(1995); the Society anD PoPulation health reaDer: income ineQuality & 
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Second, race-conscious disability scholarship in sync with the goals 

of Critical Race Theorists49 will necessarily consider the intersection 

between ableism and racism as systems of subordination.  This imper-

ative is potentially inclusive of the intersection of race and disability in 

the construction of identities and experience.  However, it also entails a 

consideration of the role of ableism in reinforcing White supremacy and 

imperialism, and of the role of racism, classism, sexism, and hetero-

sexism in maintaining the economic, legal, and medical marginality and 

subordination of people with disabilities.  There are many potential angles 

from which to productively engage this question.  For instance, disabil-

ity—as discussed in the previous section—can play a particular role in 

stigmatizing racial subjects and racialized communities.

Beyond issues of stigma, physical and psychological exhaustion, pain 

and distress also play a particular role in reducing the lives of people with 

more substantial emergent disabilities to survival considerations, or in 

increasingly negating opportunities to participate in social change work.  

In other words, physical or psychiatric disablement itself, combined with 

health (Ichiro Kawachi et al. eds., 1999).  See also Charlotte Vuyiswa 

McClain, The Triple Oppression: Disability, Race & Gender, South African 

Human Rights Commission, available at http://www.disabilityworld.org/09-

10_02/women/southafrica.shtml.
 49. For a focused discussion of the goals of the CRT movement, see 

Mari Matsuda, What is Critical Race Theory?, in WorDS that WounD: crit-

ical race theory, aSSaultiVe SPeech anD the firSt amenDment (Charles R. 

Lawrence III et al. eds., 1993).
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ableism as a structural and social force, can weaken the ability of com-

munities to maintain strong resistance to subordination by progressively 

incapacitating their members.

Racism and classism, in turn, often influence the construction of dis-

ability rights discourse and disability communal organizations.  As a 

consequence, they contribute to the formation and structure of disabil-

ity laws in terms that presume White, economically privileged subjectivity.  

Conceptions of disability rights which are largely conceived as “race-neu-

tral” or racially irrelevant do a poor job of generating advocacy that could 

address either the needs of most people with disabilities.  Further, they 

preclude recognition of the role of racism and a capitalist political econ-

omy50 in ensuring continuing disability subordination.51

It is important to note that the handful of potential responses briefly 

illustrated here are a sample of examples, not remotely an exhaustive 

 50. In defining this dynamic, my understanding of disability civil rights 

rests on a recognition that many “rights” to accommodation and access 

are racially and economically stratified, because many forms of “accom-

modation” in fact require individual expense (such as for equipment, 

assistance, or extended time to make use of institutions which are not 

free—such as higher education), not fully or sometimes even minimally 

subsidized by the state.  In other words, accommodation may in practice 

be something you have a right to buy, not a right to have regardless of 

economic (and often by default racial) position.
 51. This challenge is anticipated by Roberts & Pokempner, in acknowl-

edging the racialized “face” of disability.  See Poverty, supra note 7.
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list of productive points of engagement with the intersection of racism 

and ableism.  It is neither my intent nor is it within the scope of this paper 

to attempt to anticipate all the possible and necessary responses to the 

question of how ableism and racism interact and intersect.  And it should 

always be acknowledged that this question is never truly extricable from 

the ways in which racism and ableism are infused by sexism, classism, 

heterosexism, ageism, adultism, xenophobia, and religious oppression.  

My central point here is simply that the largely still imagined field of Criti-

cal Race/disability studies must necessarily engage with some aspect of 

this question in any given intellectual and political project.

Third, and particularly related to projects that engage with issues 

of identity, the means by which individuals negotiate stigma or gen-

erate community (where race, ethnicity and disability intersect with 

each other and with class, gender, religion, age, sexuality and citizen-

ship) merit rigorous attention, methodological variety, and creativity.  

This third component of an intersectional analysis is important in con-

ceiving and contributing to social change.  Scrutinizing the institutional 

dynamics of ableist racism or racist ableism52 is certainly a critical proj-

ect.  However, this kind of analysis in isolation is disheartening at best.  

Questions of community and identity are fundamental in finding strate-

gies to acknowledge, claim, narrate, and politicize race and disability in 

 52. In fusing the terminology in this way, I am referencing again, not just 

the simultaneous experience of race and disability, but the ways in which 

the two are mutually constituted and exacerbate institutional dynamics of 

subordination.
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terms that acknowledge the complexity and variation of both, while also 

enabling recognition and deconstruction of the ableist and racist mythol-

ogies that are otherwise virtually always automatically deployed at the 

intersections.53

B. Vulnerability, Emergent Disability, and Critical Conception  

of Social Change Goals

With some exceptions,54 disability social movement organizations 

and most scholarship on disability law share a presumptive empha-

sis on rights-claims or civil rights frameworks as the vehicle for social 

change.55  Feminist theorists have acknowledged the utility and the 

limitations of basing claims for justice or liberation in “rights talk,” or alter-

natively (particularly relative to social welfare issues)—an alternate 

 53. See Baynton, supra note 13.
 54. One interesting challenge to the location of disability justice in no-

tions of individual rights plays out through advocacy for “universal design,” 

which emphasizes the preexisting and planned structural accessibility of 

spaces and institutions.  The universal design agenda is noteworthy in 

that it decreases the need for individual deployment of rights-claims by 

anticipating disability needs.  See Michael Davidson, Universal Design: 

The Work of Disability in the Age of Globalization, in Davis, supra note 10; 

see also Marta Russell, What Disability Civil Rights Cannot Do: Employ-

ment & Political Economy, 2 DiSability & Society 17 (2002).
 55. See, e.g., Paul t. Jaeger & cynthia ann boWman, unDerStanDing DiS-

ability: incluSion, acceSS & DiVerSity, anD ciVil rightS (2008).



SURFACING DISABILITY 339

but related framework—”needs-talk.”56  One of the perils of this kind 

of paradigm is that although engaging with civil rights laws (and rights 

frameworks generally) is a valuable and necessary tactic, it can often 

become the boundary or endpoint of our conceptions of advocacy goals.  

Critical Race Theorists and Feminist Legal Theorists have repeatedly 

challenged one of the more noxious dimensions of a U.S. domestic 

rights frameworks grounded in notions of equality or in equal protection 

claims—namely the difficulty of successfully advancing a substantive 

rather than formalist conception of equality.57

My purpose here is not to delegitimize robust critiques of formalism 

or attempts to negotiate social change through substantive conceptions 

of equality.  However, I contend that the particular challenge of respond-

ing to systemic violent or exploitative disablement strains the capacity 

of contemporary rights discourse, and may not be readily fully realizable 

through an equality paradigm (even a comparatively substantive incarna-

tion) or through a rights-based matrix for making claims.  The politics of 

disablement and subordination implicate interlocking dynamics.  Some, 

such as discriminatory exclusion from social institutions, can more clearly 

be articulated as violations of rights.

 56. See nancy fraSer, unruly PracticeS: PoWer, DiScourSe, anD genDer 

in contemPorary Social theory (2008).
 57. See e.g., Neil Gotanda, A Critique of “Our Constitution is Color-Blind, 

in kimberlé crenShaW, et al., critical race theory: the key WritingS that 

formeD the moVement (1996).
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Similarly, violent assaults, whether criminalized or not, can be framed 

as violations of human or civil rights frameworks or laws.  However, the 

framing is more challenging relative to for instance the long-term, gradual 

disabling consequences of overwork in (at least arguably or semi-) volun-

tary wage-labor.58  The right to unionize is relevant, but—particularly in a 

globalization context where unions are losing the lock on available labor 

forces (i.e., most corporations can simply leave and find a new, vulnera-

ble labor force), and absent a level of transnational organizing which has 

yet to manifest59—is an inadequate safeguard on its own.  Provisions of 

labor law in various domestic contexts may also have some utility, relative 

to workplace safety or workers’ compensation for instance, but common 

workplace safety regulations60 regarding injury, exposure to toxins, or 

 58. Daniel Bender confronts the more extreme relationships between 

labor exploitation and health decline.  See Daniel benDer, SWeateD Work, 

Weak boDieS: anti-SWeatShoP camPaignS anD languageS of labor (2004).  

However, the health consequences of more “ordinary” overwork are also 

hinted at by Juliet Schor.  See Juliet Schor, the oVerWorkeD american: 

the unexPecteD Decline of leiSure (1993).
 59. See, e.g., laW anD globalization from beloW: toWarDS a coSmoPol-

itan legality (Boaventura de Sousa Santos & Cesar A. Rodriguez-Gara-

vito eds., 2005); see also ralPh armbruSter-SanDoVal, globalization anD 

croSS-borDer SoliDarity in the americaS: the anti-SWeatShoP moVement 

anD the Struggle for Social JuStice (2004).
 60. See, e.g., U.S. Dep’t of Labor, Occupational Safety & Health Admin-

istration, available at http://www.osha.gov; eric J. conn, occuPational 
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safe use of equipment are nowhere near expansive enough to address 

the larger issue of a healthy work-life balance or the slower medical con-

sequences of more grueling forms of labor.  It is also difficult to imagine a 

successful deployment of torts law where the claim is that voluntary, con-

tractual wage labor between two adult parties is, over decades, disabling 

or sickening—not because of a specific working condition, but because of 

the physical/medical costs of doing labor.61

The presumption that economic parties have the right to contract for 

and use labor (excepting outright slavery) without considering or simply 

not caring whether the use of labor will eventually destroy the health of 

the workers is implicit, and largely unacknowledged, in Western capi-

talism.62  A critical issue here is vulnerability to exploitation.  As noted, 

violent disablement may be actionable when the disabling act is clearly 

criminal or comprehensible within the frameworks of tort law or labor law.  

But where the product of power relations bear some overt element of 

agency or (coerced) consent (or where many workers’ labor rights have 

been suspended, as in prisons), it is implicit that the vulnerable party by 

Safety anD health laW hanDbook (2007).
 61. Even relatively expansive approaches to workers’ health and rights 

focus on particular conditions or applications of existing labor laws, which 

enforce bargaining rights and minimal safety standards.  See, e.g., rich-

arD e. Sall, StrategieS in WorkerS comPenSation (2004).
 62. See, e.g., Jerry z. muller, the minD anD the market: caPitaliSm in 

WeStern thought (2003); arunDhati roy, an orDinary PerSon’S guiDe to 

emPire (2004).
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virtue of contract/consent or other act or stigma (i.e. a crime) can be to 

some significant degree, damaged without generating liability, even if the 

long-term consequences are fatal.

Time is also an important factor here.  In legal systems where com-

paratively stronger protections exist relative to laborers, to the rights 

of institutionalized or incarcerated people, or other particularly vulner-

able populations, there may be prospects of advancing some sort of 

claim or legal action when an emergent disability is clearly grounded in 

the finite acts of a concrete actor.  But establishing liability or culpability 

for the slow damage inflicted on communities through decades of labor 

exploitation or arguing for reparation or damages which acknowledge the 

consequences of deprivations, violence or harm, as they transmit across 

generations (from a wide range of subordinating institutions, inclusive of 

labor exploitation, but also applicable as already noted to incarceration, 

and to victims of environmental racism,63 refugees, immigrants and survi-

vors of warfare and genocide, to list only a few) ranges from very difficult 

to impossible.

Without getting into a deeper discussion of Critical Race Theories 

and Marxism, socialism, or critical legal relationships to capitalism,64 

 63. See, e.g., Dana Alston & Nicole Brown, Global Threats to People of 

Color, in confronting enVironmental raciSm: VoiceS from the graSSrootS 

(Robert D. Bullard ed., 1999); Winona laDuke, all our relationS: natiVe 

StruggleS for lanD anD life (1999).
 64. For more race-conscious approaches to these questions, see 

charleS millS, from claSS to race: eSSayS in White marxiSm anD black 
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what is still striking about this point as applied to labor is that there is vir-

tually no existing legally protected or even legally contested right to be 

free from this form of exploitative disablement, or at least to recover sub-

stantive reparation or compensation.65  Without a framework for the right 

to not be exploitatively disabled, there cannot effectively be defensible 

or adequate employment rights, once disablement becomes significant 

enough to make the disabled worker actually or apparently substan-

tively more expensive or less profitable to employ.66  In the context of an 

increasingly transnational economy, where sweatshop labor or related 

forms of super-exploitation are frighteningly normative and consistently 

reliant on racial, economic, and gender vulnerability, Critical Race/Dis-

ability Theorists face the challenge of having to articulate new, largely 

untested, and undoubtedly threatening bases for mounting more than 

piecemeal legal resistance.  The question of equality as a viable goal 

in this context (and its meaning for people with emergent disabilities) 

raDicaliSm (2003); ceDric J. robinSon, black marxiSm: the making of the 

black raDical traDition (2000); carol Pateman & charleS millS, the con-

tract & Domination (2007).
 65. Sall, supra note 61.
 66. Consider this problem relative to Title I of the Americans with Disabil-

ities Act, which makes expense of accommodation a defense to a charge 

of employment discrimination.  Even if the employer has created the need 

for accommodation, economic inefficiency is an adequate means to pre-

vent a successful civil rights claim.  See Americans with Disabilities Act of 

1990 (ADA), 42 U.S.C. §§ 12111–213 (2000).
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is easily another paper in itself, as is any comprehensive discussion of 

rights discourse or its conceivable alternatives.67  And my purpose is not 

to dismiss either framework as productive or at least necessary ave-

nues for advocacy.  The most critical point here is that a race-conscious 

intersectional disability legal theory must necessarily think about social 

change goals in terms that pose more than a superficial challenge to sys-

temic disablement.

Without attempting to explore any of these topics much further here, I 

note two areas that may be particularly productive for future scholarship.  

First, to the extent that rights discourse continues to be central, it will be 

critical to begin to advance a new rights formulation relative to disability—

essentially along the lines of the “right to health” (i.e., the right to be as 

free as possible from state or private action which substantially impairs 

health, is disabling, or advances mortality), or some framework of rights 

to opportunities, such that vulnerability to violent or exploitative disable-

ment is increasingly eliminated.68

 67. For a useful philosophical introduction to this question, see generally 

iriS marion young, JuStice anD the PoliticS of Difference (1990).
 68. Some of these themes are already embodied in policy analyses and 

advocacy focused on the idea of “cultural rights,” and are moving from an 

exclusively individualized rights framework toward an idea of the social 

good which embraces both individual and collective agendas, and challeng-

es structural domination.  See, e.g., celia lury, cultural rightS: technol-

ogy, legality, anD PerSonality (2007); giVing meaning to economic, Social 

anD cultural rightS (Isfahan Merali & Valerie Oosterveld eds., 2001).
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Second, the work of existing critical theorists who are carefully scru-

tinizing vulnerability will likely yield substantial strategies and insights if 

applied specifically to the issue of emergent disabilities.  I note particu-

larly the work of Feminist Legal Theorist Martha Fineman, who proposes 

a reconceptualization of equality based on (a) the recognition that vul-

nerability is a universal human condition (though it varies by type and 

degree), and (b) the idea that equality is best realized by ensuring access 

to protections and resources which are responsive to universal vulner-

ability.69  Critical Race Theorist Uma Narayan also has been attentive 

to the role of vulnerability in mediating citizenship, power, and racial 

 69. See Martha Fineman, The Vulnerable Subject: Anchoring Equality in 

the Human Condition, yale J. of l. & feminiSm, 20:1 (2008).  I also ac-

knowledge the work of Ani B. Satz, who has explicitly applied Fineman’s 

vulnerability theory to the subject of disability rights, in order to propose 

a hybrid social welfare and civil rights disability legal paradigm.  Ani B. 

Satz, Disability, Vulnerability, and the Limits of Antidiscrimination, WaSh. 

l. reV. 513, 522 (2008).  It should be noted that in order to make Fine-

man’s (or Satz’) framework helpful in the context of Critical Race Stud-

ies, more nuanced attention to the differentiation, rather than the univer-

salism of vulnerability is needed.  Fineman does not deny demographic 

variability in degrees and experiences of vulnerability, but I argue that 

she also does not thoroughly explicate the politics of vulnerability and 

racial difference.
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subordination, and the necessity of attending to vulnerability in conceptu-

alizing racial, economic, and gender justice.70

Last, I acknowledge that the kinds of paradigm shifts I am referenc-

ing here (in very minimal and initial terms) are ambitious.  If realized in 

some form, they would constitute dramatic policy, ideological, and discur-

sive reorganization.  However, I contend that particularly where racism 

and intersecting bases for subordination are generating disablement, 

the dynamics at stake are largely without recourse.71  In other words, 

although smaller tactical goals may be worthy and achievable within 

existing legal doctrine, moving towards the development of a meta-frame-

work (or multiple versions) which takes the problem of racial (and gender, 

economic, sexual, ethnic, religious, and age-based) vulnerability to vio-

lent disablement as its organizing principle is crucial.

 70. Uma Narayan, Towards a Feminist Vision of Citizenship: Rethinking 

the Implications of Dignity, Political Participation and Nationality, in re-

conStructing Political theory 47 (Mary Lyndon Shanley & Uma Narayan 

eds., 1997).
 71. To some extent, I am making a parallel and intersecting argument to 

that formulated by Kimberlé Crenshaw, relative to the interaction between 

race and gender.  The intersection between disability and related forms of 

subordination engenders an intersectional dynamic which can at best only 

be legally redressed to the extent that law recognizes each constituent 

subordinating dynamic, and in practice is likely to be less cognizable, be-

cause of the static conception of categories.  See Crenshaw, supra note 

1.



SURFACING DISABILITY 347

C. The Role of Western Imperialism in the Social Construction  

of Disability, Power and Human Worth

Disability advocate Marta Russell has repeatedly pinpointed the role 

of Western capitalism in constructing the meaning of disability.72  The 

organization of the social world in capitalist political economies gener-

ates a hierarchy in which human bodies are largely conceived of (and 

objectified) as labor capital.73  Within this system, the bodies and minds 

of people with disabilities are understood as damaged, defective, or—in 

terms of labor potential—useless or used up.74  I suggest that there are 

two essential ideological components embedded within this understand-

ing.  First, as noted, human worth (and the rights and privileges which 

are proportionately accorded to it) is presumed to be quantifiable based 

 72. See, e.g., Marta Russell & Jean Stewart, Disablement, Prison & His-

torical Segregation, monthly reV. (2002), available at http://www.month-

lyreview.org/0701russell.htm [hereinafter Stewart]; Russell, supra note 54; 

Marta Russell & Ravi Malhotra, Capitalism & Disability: Advances & Con-

tradictions, SocialiSt regiSter (2002) [hereinafter Russell 2]; Marta Rus-

sell, Backlash, the Political Economy and Structural Exclusion, in back-

laSh againSt the americanS With DiSabilitieS act: reinterPreting DiSability 

rightS 254 (Linda Hamilton Krieger ed., 2003); marta ruSSell, beyonD 

ramPS, DiSability at the enD of the Social contract (1998) [hereinafter 

Russell 3].
 73. See karl marx, Wage labor anD caPital (1891), available at http://

www.marxists.org/archive/marx/works/847/wage-labour/index.htm.
 74. See Russell, supra note 54; see also Russell 2, supra note 72.
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on the ability of bodies to serve an economically valuable role; in other 

words, capitalism determines human worth.  Second, virtually any dis-

ability is presumed to tarnish or mar a “normal” template of a worker’s 

capacity or potential—meaning that people with disabilities are presumed 

to be less capable of valuable production.  A critical conception of dis-

ability, even without any substantial challenge to capitalist presumptions, 

might challenge at least the automatic presumption that all or any disabili-

ties render individuals thoroughly incapable or economically talentless.75

However, within this schema, the presumptions of both capitalism 

and ableist representations of disability are dominant.  An analysis like 

Russell’s is particularly useful in deconstructing arguments about disabil-

ity access and accommodation as “too expensive,”76 an argument which 

presupposes that economy is a stronger determinant than any other con-

ceptions of individual or communal liberty, wellbeing or actualization.  

However, a critical analysis of disability and human “worth” still could 

benefit from more developed scrutiny of the intersection of capitalism and 

imperialism, and of the relationship between imperialism, racism, disabil-

ity, and disablement.  Although my purpose here is not to anticipate all 

the parameters of this type of analysis, I proffer a few starting points.

1. Disabled Outsiders

Edward Said’s classic study of Orientalism77 catalyzed a breadth 

of work within cultural studies attentive to the projection of a range of 

 75. Id.; see Davis, supra note 10.
 76. See Russell 3, supra note 72.
 77. eDWarD SaiD, orientaliSm (1979).
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negative and/or exoticized characteristics onto the targets of domina-

tion.78  The role of disablement and disabled bodies in this analysis has, 

for the most part, remained undeveloped.79  A dimension that begs for 

more critical interrogation is the construction of imperial ideals of civiliza-

tion and physical perfection,80 and the role of disability as counterpoint to 

that racialized ideal.

2. Collective Identities and the Politics of Victimization

As already noted, a central tension in confronting disablement—

as a political practice targeting particular communities—is that to do so 

involves claiming disability.  Making this claim engenders vulnerability 

to disability stigma.  This is a dilemma that at its core reflects politi-

cal relationships not just to vulnerability or disability, but reflects also 

to victimization and victim blaming.  One of the most obvious and criti-

cal aspects of Feminist Legal Theory—at least in its origins81—is that it 

challenges the legal and social legitimacy of (gender) victimization and 

 78. See generally orientaliSm: a reaDer (Alexander L. Macfie ed., 2001).
 79. Id.
 80. Although the framing of this issue is not explicitly disability con-

scious, the elements of this critique are already present.  Id.  Meekosha 

and Dowse do begin to tackle this issue, in their analyses of the role of 

disability in notions of citizenship.  See Meekosha, supra note 17.
 81. See generally feminiSmS: an anthology of literary theory & crit-

iciSm (Robyn R. Warhol & Diane P. Herndl eds., rev. ed. 1997); feminiSm: 

the eSSential hiStorical WritingS (Miriam Schneir ed., 1994); aPPlicationS 

of feminiSt legal theory (D. Kelly Weisberg, ed., 1996).



350 DISABILITY LAW JOURNAL   VOL. 1  NO. 1 (2019)

attempts to secure some legal recourse and legitimate avenue for agency 

accessible to those who are victimized.  Interdisciplinary feminist scholar-

ship on victimization in the past two decades has also encompassed and 

engendered repeated criticism, relative to the racial perils of representing 

(“other”) females as victims.  Chandra Mohanty’s Under Western Eyes 

serves as a benchmark example of this kind of critique82 and is echoed in 

contemporary legal scholarship by Critical Race Feminist Leti Volpp, who 

challenges the deployment of stereotypical constructs of gender oppres-

sion within broader racist representations.83

My purpose here is not to challenge the necessity and importance of 

these debates, particularly as they represent a confrontation of racism 

within feminism.  However, I argue that the fundamental challenge to 

imperialism (including as it manifests in Feminist writing and advocacy) 

represented in the works of authors like Mohanty and her postcolonial 

and Critical Race Theoretical counterparts84 has sometimes been reduc-

 82. See Chandra Mohanty, Under Western Eyes: Feminist Scholarship, 

in feminiSm Without borDerS: Decolonizing theory, Practicing SoliDarity 

17 (2003).
 83. Leti Volpp, Cultural Defenses in the Criminal Legal System, Asian 

and Pacific Islander Institute on Domestic Violence, available at http://

www.apiahf.org/images/stories/Documents/publications-database/dv_.

CulturalDefenseLVolpp.pdf.
 84. Id.; Mohanty, supra note 82.  See also Sherene H. Razack, Imperiled 

Muslim Women, Dangerous Muslim Men and Civilised Europeans: Legal 

and Social Responses to Forced Marriages, 12 feminiSt legal StuDieS 129 
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tively interpreted as a blanket indictment of any critical opposition to 

(gender) victimization, rather than as a critique of the use of victimization 

in racist or colonizing discourse.85  Although I believe the contributions of 

authors like Mohanty and Volpp are astute and—in themselves—effec-

tive critiques, I am also contending that the resulting debates have often 

polarized gender victimization and cultural/racial agency.86

This dynamic has at least three consequences.  First, it has ironi-

cally obscured opportunities to recognize intersectional experiences of 

gender/racial/economic victimization.87  Second, it often implicitly dissoci-

(2004), for a helpful confrontation of the racial politics of gender victimiza-

tion and representation, specifically noting the racist deployment of gen-

der criticism in legal engagements with Muslim communities.
 85. An attentive reading of Mohanty’s work, and her subsequent com-

mentaries helps to explicate this point.  Mohanty, supra note 82.  See 

generally chanDra mohanty, feminiSm Without borDerS: Decolonizing the-

ory, Practicing SoliDarity (2003).
 86. See, e.g., Diana tietJenS meyerS, genDer in the mirror: cultural im-

agery & Women’S agency (2002).  I would add that while Chandra Mohan-

ty’s work was and remains a benchmark critique within feminist scholar-

ship, parallel and subsequent debates have often continued to engage the 

politics of representing victimization and agency, while losing the primary 

focus on race, cultural and imperialism.  See, e.g., carol S. Vance, Plea-

Sure anD Danger: exPloring female Sexuality (1993).
 87. In contrast, it is helpful to consider popular works by Feminists of 

Color who confront the issue of racial/gender victimization without a 
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ates victimization and agency as if they are never simultaneously present 

and in tension.  This is not to suggest that victimization and agency coex-

ist easily, but rather that in most exploitative and many violent situations, 

some degree of each is in play.  Finally, and most critical to this discus-

sion, it leaves the work of unpacking the experience and institutional 

dynamics of victimization poorly attended to.  In other words, we end 

up debating whether victimization is happening and struggling over the 

power relations involved in naming it (again both valid tasks, but not the 

only important questions), without adequately exploring what victimization 

is, what it means to and about those who experience it.  I am intentionally 

leaving this critique underdeveloped, primarily because it would require 

another research paper.88  However, I am extracting one conclusion 

which I believe has urgent implications for Critical Disability/Race schol-

arship.  Specifically, in interpreting the politics of racial derogation and 

subordinating representation often involved in labeling others as victims, 

it is easy to reinforce or read the implicit association or stigma that people 

who are victimized are in fact pathetic, inferior, and incapable of agency.  

It is then easy to slip into the assumption that it is identifying victimization 

reductive or objectified conception of victimization, and with explicit ac-

knowledgement of the role of White supremacy in victimization.  See 

eVelyn c. White, chain chain change: for black Women in abuSiVe rela-

tionShiPS (1995).
 88. I delve further into these questions in another work.  See Beth Ribet, 

Toward a Critique of Sexual Imperialism: A Research Agenda (2008) (un-

published paper).
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generally, rather than the power in labeling and defining others in sim-

plistic terms, that makes the term “victim” so racially dangerous.  There 

are, of course, many forms and consequences of victimization, and I am 

not attempting definitional work here.89  However, subordination which 

has as its consequence severe or permanent physical or psychological 

damage (i.e. disablement) is certainly politically charged and substantial 

enough to tap into the cultural and social anxieties associated with victim-

ization.  As noted earlier in the paper, communities attempting to respond 

to and recover from racial assaults justified by stereotypical conceptions 

of inferiority may be understandably and deeply conflicted about disabil-

ity.  In conceiving a critical response to the disabling consequences of 

imperialism, I suggest that it is necessary to do more than simply docu-

ment emergent disabilities (though this is certainly essential, particularly 

in formulating legal claims for any kind of race-conscious remedy).  It 

 89. The feminist controversy over representing and naming victimization 

has been so preoccupied with (or preoccupied with deflecting) critiques 

of imperialism or debates about sexual agency, that in many instances 

the prospective utility of the term has been abandoned, except by those 

who ignore the critical debate altogether.  However, it is helpful to recall 

that the concept is also in play in critical literatures primarily engaging 

race.  See, e.g., raciSt Victimization (John Winterdyk & Georgios Anto-

nopoulos eds., 2008).  Of course, some of the same critiques may still be 

applicable, particularly when conceptions of victimization lack nuance or 

attention to the politics of objectification, but the shift in context provides a 

useful analytical contrast point.
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is also important to attend to the meaning of disability in discourses of 

domination—to directly confront and deconstruct the bi-part assump-

tion that disability equates to inferiority, and then that disability inferiority 

implicates or somehow proves racial inferiority and/or unmitigated and 

permanent defeat/subordination.

Further, in countering the extremely loaded association racial dis-

ablement (interacting with ableism) engenders, it is important to carefully 

acknowledge and narrate a continuum of experiences ranging from real-

ities of gradual destruction to instances of positive, creative adaptation, 

or individual and collective healing.  “Thicker description” takes time and 

effort,90 but it also allows for a conception of disablement and victimiza-

tion that does not automatically preclude recognition of agency, minimize 

the consequences of victimization, or reflexively reinforce the intertwined 

associations between damage, worthlessness, and (deserved or inev-

itable) subordination.  Nothing else can be adequate in confronting the 

disabling mechanisms and cultural, physical and psychological conse-

quences of imperialism.

3. Nationalism, Sexuality, and Disease Imagery

Building further on the theme of Western xenophobia and the notion 

of disability as “other,” it is useful to consider the fusion of ableism, 

sexism, racism, and heterosexism in constructs of nationhood and 

national purity.  Feminist anthropology and transnational theory have 

 90. See generally Clifford Geertz, Thick Description: Toward an Interpre-

tive Theory of Culture, in the interPretation of cultureS: SelecteD eSSayS 

3 (1973).
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painstakingly deconstructed the role of gender ideology and imagery 

in constituting nationhood—a symbolic and systemic dynamic which 

translates into a variety of pressures, tensions, limits, and strategic 

opportunities for individual women and girls.91  In a related vein, George 

Mosse’s classic work, Nationalism and Sexuality,92 and a variety of con-

temporary writings, notably Sander Gilman’s work on genocide and 

disease metaphors,93 have emphasized how sexual dichotomies and 

pathologies pervade the construction of citizenship and nationalism in 

totalitarian states.  In this type of schema (both of the aforementioned 

authors focus on the Third Reich while drawing broader conclusions 

about fascism),94 the construction of a racial other as the primary site of 

sexual perversion, threats to sexual purity (i.e., through the supposed 

lure of “whores” represented by racialized female others) or of sexually 

transmitted diseases draws on sexual and cultural anxieties in order to 

strengthen nationalist commitments and xenophobic activity, as a kind 

of defense of the physical and symbolic national body.  In the process it 

 91. See generally betWeen Woman anD nation: nationaliSmS, tranSnation-

al feminiSmS, anD the State (Caren Kaplan, Norma Alarcon & Minoo Moal-

lem eds., 1999).
 92. george l. moSSe, nationaliSm anD Sexuality: reSPectability & abnor-

mal Sexuality in moDern euroPe 153 (1997).
 93. Sander L. Gilman, Plague in Germany, 1939/1989.” Cultural Images 

of Race, Space, and Disease, in nationaliSmS anD SexualitieS 175 (An-

drew Parker et al. eds., 1992).
 94. Id.
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also laces domination with sexual pleasure, creating pornographic asso-

ciation between conquest, exoticization, and sexual invasion.95  Although 

aforementioned literature on nationalism and sexuality does not focus on 

disability, termed as such, the link to Critical Disability theories that focus 

on the medicalization of deviance is fairly evident to anyone versed in 

both areas.96  The fear of a perverse, unnatural, or hazardous difference 

located on the body blends aversion to the “feminine” (i.e., weak, emas-

culated), the crippled or diseased, and the queer/perverse into a range 

of threatening and/or exotic sexual stereotypes.  These aversions can 

be deployed with devastating force to mobilize racial hostility, compel 

economic or political participation in nationalism or nation building, and 

energize military aggression.

4. Militarism and Military Socialization

Building on the previous point, and relating back for a moment to the 

discussion in Part II of this paper on the issue of warfare, I argue that the 

significance of disability as a site of cultural fear, anxiety, and basis for 

in-group loyalty cannot be underestimated.  The “other,” the enemy, is 

considered and constructed as inherently different in physicality, mentality 

and sexuality.  Conquest and domination are then justified as necessary 

 95. Feminist literatures on the eroticization of invasion and genocide 

explicate this theme further.  See generally maSS raPe: the War againSt 

Women in boSnia-herzegoVina (Alexandra Stiglmayer ed., 1994).
 96. Sander Gilman’s contribution in this area is also more explicit in other 

works.  See SanDer l. gilman, DiSeaSe & rePreSentation: imageS of illneSS 

from maDneSS to aiDS (1988); conraD, supra note 40.
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remedies (preventative medicine in a sense) to stop contagion and to 

cripple or destroy the other/enemy/disease first.  These associations 

are further intensified in a context where the idea of germ or biowarfare 

has gained increasing centrality in military and policy discourse.97  Aside 

from the questions of public discourse, media posturing and cultural rep-

resentation, it is very useful to think about the significance of ability and 

disability in intramilitary socialization.

Feminist theorists have repeatedly engaged the hypermasculinity 

infused into soldiering in Western militaries.98  The construction of the 

soldier as “Super Man,” purified of all feminine qualities and weakness, 

rapaciously heterosexual,99 and an idealized antithesis of a racial enemy, 

is also reliant on the idea of a body and mind without vulnerability, and 

with few inherent limitations.100  It is not a stretch to argue that soldiers 

are presumptively able-bodied; certainly many militaries exclude people 

 97. Bioterrorism prevention is now a formalized public health mandate.  

See Centers for Disease Control and Prevention, http://www.bt.cdc.gov/

bioterrorism (last visited Sept. 29, 2010).
 98. See, e.g., SexiSm & the War SyStem (Betty A. Reardon ed., 1996); 

cynthia enloe, globalization & militariSm: feminiStS make the link (2007); 

maneuVerS: the international PoliticS of militarizing Women’S liVeS 32–34 

(2000).
 99. See aySe gul altinay, the myth of the military-nation: militariSm, 

genDer, anD eDucation in turkey 90–99 (2004).
 100. See Generally SuPerman SuPreme: faSciSt boDy aS Political icon (A. 

Mangan ed., 2000).
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with identified disabilities,101 as they may also/often exclude females or 

queer people, and in some instances, various racial or ethnic populations.  

The archetypal military man is a kind of model or paragon of a person 

without even the slightest taint of disability or incapability—a force least 

likely to succumb to disablement at the hands of the enemy, and most 

capable of successfully breaking or crippling the presumed dangerous 

enemies at hand.  To those who are familiar with veteran populations, this 

construct is likely to be painfully ironic, given the many medical, psychi-

atric, toxic, and long-term consequences of soldiering,102 and highlights 

 101. It is important to qualify that while certainly there are instances where 

particular disabilities are incompatible with some of the demands of military 

combat, akin to the idea of “direct threat” in disability employment law (Ti-

tle I of the ADA frames this concept, see Americans with Disabilities Act of 

1990 (ADA), 42 U.S.C. § 12111–213 (2000)), I also contend that people with 

identified disabilities are often routinely excluded from positions where there 

is no inherent conflict between the disability and qualification, and from 

noncombat roles.  See Military Entrance Processing Station (MEPS) Reg-

ulation 40–1, available at http://www.mepcom.army.mil/publications /Docu-

ments/Regulations/r-0040-00 1.pdf; Department of Defense (DOD) Direc-

tive 6130.3–4, available at http://www.cs.amedd.army.mil (enter “Directive” 

in search box); see also Meekosha, supra note 17, for acknowledgement of 

disability based exclusion in the Australian military.
 102. See generally VoiceS from the eDge: narratiVeS about the ameri-

canS With DiSabilitieS act (Rogers M. Smith & Ruth O’Brien eds., 2004) 

[hereinafter O’Brien].
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Martha Fineman’s contention that vulnerability should be recognized as 

an inherent human condition.103  The “Super Man”/soldier icon reveals an 

ideological structure reliant on notions of disability and disablement as 

the vehicle, expression, and marker of domination.

It would be premature to make comprehensive claims about all the 

directions in which an intersectional Critical Race/Disability scholar-

ship may take.  All the more so, when feminist, queer, class-conscious 

theories and frameworks, and the narratives and priorities of various 

populations are factored into the discussion.  That said, the three broad 

parameters outlined here are inarguably relevant, particularly in the 

context of contemporary global and military systems, which are contin-

ually breaking and damaging bodies en masse.  Critical Race/Disability 

Theory is necessarily intersectional, and not simply in comprehending 

the intersectionality of experience or of legal access or subjectivity.  It 

also has the potential and imperative to scrutinize the origins and ideo-

logical co-constitution of disability and race, to recognize the symbiosis 

between racism and ableism as institutional practices, and to attend 

to identity construction and communality, as potentially transformative 

sites of struggle.  Further, a critical approach to racism and ableism 

necessitates a certain flexibility of perspective.  Conceptualizing advo-

cacy that can realistically challenge patterns of systemic disablement is 

both urgent and daunting, given its location in entrenched, intersecting 

dynamics of subordination.  That is, disablement is deeply embed-

ded in capitalism, imperialism and White supremacy, and reliant on the 

 103. Fineman, supra note 69.
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sustained (often extreme) vulnerability of the disabled and the (racial, 

gendered, economic, youth, and sexual) targets of physical and psycho-

logical damage.

Again, this is not to suggest that doctrinal questions of equal pro-

tection or advocacy grounded in rights discourse can or should be 

abandoned.  Rather, the limitations of contemporary legal framing must 

be clearly highlighted as precursors either to a reframing of equality or 

rights, or the invention of a new basis for legal claims making.  Finally, 

Critical Race/Disability Theory faces the daunting challenge of com-

prehending, naming and articulating resistance to the role of Western 

imperialism (inclusive of both U.S. domestic White supremacy, and trans-

national political, economic, social, and military imperialism) in dictating 

what disability, illness, and damage mean, and in enforcing domination 

through disablement.

iV. rePreSentation anD exPerience

Much of the focus of this paper is on disability as a social institution, 

and on disablement (or the creation of emergent disabilities) as an insti-

tutional practice.  However, as noted in the previous section, attention 

to identity construction and individual and collective experience serves 

multiple potential functions.  First, as already stated, individual and com-

munal negotiations of disability/race can potentially reveal and embody 

powerful resistance to the ideological mainstays of ableism and White 

supremacy.  Second, one of the more valuable (and controversial) meth-

ods that Critical Race Theorists employ in producing legal knowledge 
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is narrative.104  The controversy of employing narrative in law is in part 

more specific than methodological debates about validity and interpreta-

tion across disciplines.  Western legal traditions evince an emphasis on 

the solidity of knowledge and the power and verifiable validity of science 

in enforcing legal rules and tests.105  While testimony, affidavits and depo-

sitions occupy an indisputable procedural place in legal process, these 

processes (excepting expert testimony) represent a different category of 

knowledge than the presumably robust and somewhat mystified prac-

tices that constitute legally relevant medicine and science.  To assert that 

narrative and lived experience are in themselves “evidence,” not just of 

individual facts or interpretative stances, but of systemic social realities, 

challenges the foundations of objectivity and individualism which under-

gird Western legal traditions.106  As many Critical Race Theorists have 

argued or illustrated, narrative is often the beginning place in shifting dis-

ciplines and doctrines, which have structurally and ideologically erased 

threatening, subordinated, or marginal perspectives.107  Or as the poet 

 104. Matsuda, supra note 49.
 105. See generally carol Smart, feminiSm & the PoWer of laW (1989).
 106. Id.
 107. See Matsuda, supra note 49; see also Clevis Headley, Black Stud-

ies, Race, and Critical Race Theory: A Narrative Deconstruction of Law, 

in a comPanion to african-american StuDieS 331 (Lewis R. Gordon & Jane 

Anna Gordon eds., 2005); Richard Delgado & Jean Stefancic, Legal Sto-

rytelling & Narrative Analysis, in critical race theory: an introDuction 

37–50 (2001); race laW StorieS (Devon Carbado & Rachel Moran eds., 



362 DISABILITY LAW JOURNAL   VOL. 1  NO. 1 (2019)

Mariahadessa Ekere Tallie puts it, commitment to narrative can be under-

stood as “writing despite the facts, to create new ones.”108

My objective in this paper is not to explicitly introduce individual 

narratives about disability and race.  However, as noted in the introduc-

tion, the analyses and themes in this paper are partially the outgrowth 

of my participation in a Disability Studies Reading Group, located within 

the Critical Race Studies Program at the UCLA School of Law, during 

2006–2007.109  Through repeated integration of life experience into exist-

ing theoretical frameworks, and vice versa, the reading group identified 

a number of linkages between existing and relatively disparate Criti-

cal Race and Critical Disability literatures (many of which are discussed 

herein).  We also sponsored or participated in a few small communal 

discussions with interested people with disabilities, which allowed for dia-

logue not limited to the participants of the study group.110  There were 

moments, both within the study group and during subsequent or par-

allel discussions, where life stories and experiences transcended the 

conceptual or current explanatory limits of either literature, particularly 

given how little work has been done at the intersections.  Some of these 

2008); Nancy Levit & Allen Rostron, Calling for Stories, 75 U. miSSouri at 

kanSaS city l. reV. 1127 (2007).
 108. Mariahadessa Ekere Tallie, Sinister Wisdom #47.
 109. See supra note 8.
 110. In particular, a conversation on “Racism in/and Disability Communi-

ties” in Spring of 2007, stimulated intense dialogue about disability inter-

sectionality, trauma, and silenced identities.
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experiences are at least tentatively or implicitly hinted at in the previ-

ous section.  My task here however, is to outline some of the themes that 

emerge when people with disabilities and People of Color (and particu-

larly, though not always exclusively, people in both demographics) are 

explicitly able to talk about identity, racism, and ableism.  My comments 

about narrative and methodology here are not meant to be exclusively 

prescriptive—these themes can certainly also be productively developed 

through a range of methodologies.  Although I think a more robust empir-

ical project (and commitment to oral history and narrative methodologies 

across disciplines) engaging the issues I delineate here is called for, I 

make no claims to an intentional or even initial/accidental ethnographic 

or observational project here.  The following points are anecdotally gen-

erated notes intended as a research stimulus and as a means to record 

some of the insights produced through collective study and communal 

dialogue.  I am intentionally not attempting to systematically review exist-

ing literature or documents in the discussion that follows; my discussion 

is a synthesis of collective dialogue.  While some insights and themes 

resonate well with existing critical literatures, others only partially overlap, 

or as noted, reflect communal knowledge not yet fully embodied within 

scholarship.

A. Disability,	Culture,	and	Definition

While it is presumptive within Disability Studies—and some areas of 

the social sciences and humanities—that disability is a social construct, 

the role of race, culture and imperialism in defining disability meanings 

is underexplored.  As noted earlier, the question of White supremacist 
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and imperial ideals as a foundation for physical and cognitive norms is 

certainly a critical subtopic.  Many conversations about the social con-

struction of disability attend minimally, if at all, to racial meaning.  Where 

race is surfaced, excepting eugenics analysis, a common focus is on the 

interplay of racist and ableist stereotypes, or cultural differences in the 

interpretation and negotiation of disability.111

However, these insights can be pushed to acknowledge several 

dynamics.  First, the tenets of Western medicine and science, which 

stigmatize and pathologize a wide range of cognitive differences as dis-

ease or mental illness,112 can have culturally specific, colonial, racist 

consequences, where the colonization process turns a previously cultur-

ally acceptable variation or even a spiritually honored way of being into 

a contemptible and intolerable defect.  Recognizing not only that one is 

suffering from the consequences of ableism, but also that White society 

has imposed the racially charged stigma of disease to begin with, inten-

sifies and complicates the intersection of racism and ableism, as well 

as the construction of any kind of politicized disability identity or “dis-

ability pride.”

Second, in community discussions of what it is like to be a disabled 

child, it also becomes very dear that Children of Color with disabilities 

are often placed in an exceptionally precarious and vulnerable position, 

on the one hand having to bear compounded and intersectional stigma 

while on the other hand, being much less likely to secure healthcare or 

 111. See, e.g., ahmaD 2, supra note 46.
 112. See conraD, supra note 40.
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educational rights which are (sometimes) available to disabled children.  

Disability is more purely (as compared to White, economically privileged 

disabled children) a source of shame rather than a basis for rights, and 

further a flaw which can be wielded or pinpointed by educators, medical 

professionals, and social workers to shame and embarrass communities 

and families for producing “disruptive,” “deficient,” or “problem” children.  

While parents with educational, economic, and racial privilege are more 

easily positioned to learn to use law or negotiate medicine in defense of 

their disabled children (though not all do so), Communities of Color not 

only have less legal and institutional access, but are also more likely to 

be subject to invasive state intervention in the family (i.e., via public/child 

welfare agencies).

In the best case scenarios, parents may still develop an organic 

race-conscious, class-conscious and disability rights oriented frame-

work to advocate for disabled Children of Color, but the advocacy occurs 

in spite of, and in constant contradiction to, most of the resources and 

structures that govern family interactions with the state and its institu-

tions.  In the worst-case scenarios, disabled Children of Color are ignored 

or scapegoated and left vulnerable to intra- and extrafamilial abuse for 

supposedly embodying racially loaded stereotypical traits such as “lazi-

ness,” “troublemaking,” oddity or deviance.  The impact of communal 

internalized racism on disabled Children of Color is particularly vicious, 

and absent any disability consciousness (or often, even recognition that 

disability is present at all, as diagnosis may be later in life), disabled Chil-

dren of Color can be forced to inhabit the position of racial failure with 

predictable psychological and social consequences.
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It bears noting here that disability itself, not just demographics like 

race, gender, class, sexuality, age, and citizenship, can produce more 

emergent disability.  A child may begin with or be perceived as having 

a learning disability for instance (or may develop one as a cognitive 

consequence of sustained malnutrition in poverty), but the communal, 

educational, and structural reactions to disability, particularly when exac-

erbated by classism, racism, and sexism may generate disabling degrees 

of depression or posttraumatic stress by the time the child is fully grown.  

In this sense, disability functions both as a production and dynamic par-

ticularly inextricable from an overall experience of cultural and racial 

shame or “otherness,” and as a basis for exponential and compounded 

embodiment of damage.

B. Intelligence, Capability, and the Right of Access

Although disability rights movements are very acutely aware of some 

of the overarching dynamics and questions which attend the right of 

access to education and employment, it is not at all unusual, either in 

communal discourse or disability scholarship, to carry on dialogue about 

competency, qualification, intelligence or entitlement with absolutely no 

recognition that these concepts are racially signified and loaded.  It is in 

fact more common to see disability scholars make comparative analogies 

between disability civil rights and racial civil rights in occupational and 

educational contexts while never acknowledging that the two areas of law 

can or should merge or generate intersectional claims.113  Nevertheless, 

 113. See, e.g., Ruth Colker, The Disability Integration Presumption: Thirty 

Years Later, 154 U. Pa. l. reV. 789 (2006).
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communal dialogue about the right to learn and work reveals the constant 

and substantive presence of race in the interpretation of disability.

Put simply, White people can navigate and acknowledge ableism 

without having to confront or think about whether disability implicates 

racial legitimacy or constitutes a broader (ethnoracial) cultural assault.  

Although White people with disabilities are certainly subject to ableism, 

the interaction between White privilege and ableism has specific conse-

quences.  White privilege, at least, does not exacerbate ableism, in the 

sense that race is not always acknowledged or brought (negatively) into 

play in the interpretation of requests for access or evaluation of com-

petency or qualification.  Additionally, White privilege may mediate or 

mitigate some aspects of ableism by reinforcing the sense that a person 

with a disability is essentially normal, entitled, and deserving of institu-

tional access because disability is just a singular deviation114 from an 

otherwise dominant and normative demographic template.

In contrast, the presence of People of Color, particularly in rela-

tively elite or privileged occupations or educational contexts, is reflexively 

(though not always openly) subject to question.  Ongoing challenges to 

and rollbacks of affirmative action programs in a number of U.S. states 

serve to intensify the climate of scrutiny in which People of Color are 

expected to perform, and in which the performances are interpreted.115  In 

 114. This assertion is complicated at least, when White disabled people 

are also navigating gender, sexual, age, ethnic, or religious subordination.
 115. Kimberlé W. Crenshaw, Framing Affirmative Action, 105 mich. l. 

reV. firSt imPreSSionS 123, 131 (2007) [hereinafter Crenshaw 2]; see also 
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dialogue about the intersectional consequences of this climate for People 

of Color with disabilities, a number of dynamics become visible.

1. Hyperperformance

As a strategy to navigate the presumption of (racial) deficit, it is not 

uncommon for People of Color to “over-perform” in the sense of com-

mitting extra resources, honed skills, and extraordinary commitment in 

order to excel in hostile structures, and in the process negate or “dis-

prove” racial mythologies.  This dynamic is similarly in play for people 

with disabilities, and it accompanies a set of cultural messages about 

transcending limits and boundaries, and in a sense, defying limitation 

or disability by proving extraordinary capacity in various ways.  Predict-

ably, the two parallel dynamics fuse for People of Color with disabilities, 

creating an extraordinary pressure to be better, stronger, smarter, more 

effective, flawlessly capable, and apparently unharmed or immune to 

the strain of hyperfunctioning in structures that are psychologically and/

or physically hostile.  While some manage to embody this strategy very 

powerfully, the expectation is particularly grueling and often made virtu-

ally impossible by the realities of inaccessibility, or in some instances by 

costs to health and well being.  Rather than acknowledging the extraor-

dinary barriers and limitations imposed by institutions, the expectation 

of hyperperformance can also lend itself to a continual sense of failure 

social psychological literatures on “stereotype threat,” such as, Claude 

Steele & J. Aronson, Stereotype Threat and the Test Performance of Ac-

ademically Successful African Americans, in the black-White teSt Score 

gaP 402 (Christopher Jencks & Meredith Phillips eds., 1998).
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and inadequacy.  This sense of failure is not solely an experience of 

personal deficit, but of having failed and failed with one’s communities 

by not successfully fighting off the stigma of racialized ableism/ableist 

racism.  The particular vulnerability of People of Color with disabilities to 

this intersectional pressure is often not fully acknowledged either in dis-

ability communities or Communities of Color; those who cannot “cut it” 

are not understood as threatened, disadvantaged or particularly assailed, 

in terms cognizant of intersectional subordinating dynamics.  This in 

turn ensures that there will likely be no holistic collective response or 

mobilization.

2. Accommodation and Shame

Given the expectation of hyperperformance, the process of having 

to secure disability accommodations can become a kind of ritualistic 

or symbolic moment in which racial “failure” is acted out in negotia-

tions with administrators or supervisors.  Answering racial mythologies 

of incompetence requires that the worker or student of color be com-

pletely without need, deficit or vulnerability to anything that could impair 

success.  Although disability civil rights laws require at least a superficial 

conception of accommodation as legitimate and not a signifier of poor 

qualification, ableist mythologies equate the need for accommodation 

with lack of inherent qualification, burdensome need, and inferior perfor-

mance.116  The request for disability accommodation then, or even the 

 116. Although statutes such as the Americans with Disabilities Act and 

the Rehabilitation Act employ conceptions of qualification which ostensi-

bly do not presuppose an equation between disability and incompetence, 
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recognition that one is struggling without it, can feel like a kind of sur-

render or defeat reinforced and constituted within the mechanisms of 

institutionalized racism.  People of Color with disabilities then must face 

the untenable choice: do without a resource that is needed for success 

and access or seek it out through channels that in themselves signal 

failure.  No option is without stress or psychological strain, which can 

compound the experience of inadequacy or not being able to cope with 

the expectations of the institution.

It also bears noting that while accommodation negotiations are 

not without strain for White people with disabilities (as ableism even 

when mediated by White privilege can make an environment very hos-

tile), the high costs of confronting ableism/racism also can ensure that 

White people will be, at least in some contexts, more likely to seek out 

the interpretation of “reasonable” accommodation, and the legal process-

es and struggles surrounding the term also simultaneously can reinforce 

the message that substantial expense, marked differences between dis-

abled employees or individuals and others, and challenges to the struc-

ture and character of the institution can all indicate a lack of qualification.  

At best, a disabled person may be qualified, may be entitled—and the 

courts must then identify the truly worthy.  I suggest that disability, as a 

legal construct, always also indicate that a person is suspect of incom-

petence, lack of qualification, or unreasonableness.  See Americans with 

Disabilities Act of 1990 (ADA), 42 U.S.C. §§ 12111–213 (2000); see also 

The Rehabilitation Act of 1973, 29 U.S.C. § 701 et seq.; O’Brien, supra 

note 102.
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and successfully secure accommodations.  The latter is true particularly 

when people in institutional power assess the validity of disability, accom-

modation and need in terms mediated by both racism and ableism.  To 

illustrate the point: a White person’s accommodation request is more 

likely to be read as simply about disability; a Person of Color’s accom-

modation request may be read as a “scam” or an attempt to cover a 

personal/racial deficit.  Where, for instance, cognitive or learning disabil-

ities coexist with an immigrant’s English language acquisition process, 

this presumption is particularly insidious (i.e., “you don’t really deserve 

accommodation; you’re just not a good English speaker (and not a 

good American)”).  The intersectional dynamic again is critical here: 

some People of Color succeed, some people with disabilities succeed, 

therefore the recognition that People of Color with disabilities may be 

thoroughly barred by the interaction between racism and ableism isn’t 

recognized, both within the formal structures of the institution, and often 

even within the communities struggling to maintain access.  When 

People of Color with disabilities are singled out to receive the message 

“you don’t belong here,” it is not dearly understood as racism because 

it is attributable to a supposed personal medical or psychological flaw 

(which a disabled individual may not be visible or public about in broader 

Communities of Color).  At the same time, it is not clearly understood as 

ableism because other (White) people with disabilities are not encounter-

ing the same degree of opposition.
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3. Escalating Inaccessibility

It is also critical to recognize that for People of Color who have 

had disabilities over significant time periods, the effects of prolonged 

deprivations, underaccommodation, and racial/ableist hostilities create 

compounded problems.  By the time adults with disabilities who are able 

to work enter the labor force, race, class, and gender dynamics will likely 

have created a vastly varied range of disability identities and relation-

ships to accommodation.  Without explicating this point comprehensively, 

and by way of illustration, it is helpful to contrast the experience of a dis-

abled child who either never received diagnostic attention or educational 

support (a dynamic disproportionately true for some Children of Color) 

or a disabled child for whom “special education” was code for racialized 

educational tracking, with a disabled child who has had time to develop a 

relationship to disability identity which betokens some element of entitle-

ment and an expectation of at least minimal, functional accommodation.  

Although there are no monolithic experiential templates, the likelihood 

of either underdiagnosis or punitive “accommodation” which accom-

pany racial and class stratification117 increases the chance that People 

of Color with disabilities will have lowered expectations about the right to 

and quality of access and accommodation, and will be positioned to be 

less capable of self-advocacy, or as noted, to even seek needed accom-

modations at all.  Of course, people with disabilities can be empowered 

self-advocates.  In fact, the imperatives of surviving the combined dynam-

ics of racism and ableism (often interacting with classism and sexism) 

 117. See Ferri, supra note 47, at 457.
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may propel some to develop a particularly sharp and varied repertoire of 

confrontation and negotiation skills, precisely despite these obstacles.  

Nonetheless, the racial politics that mediate disability and entitlement 

cannot be underestimated in terms of their impact on the expecta-

tion of access and on the degree to which denial of accommodation or 

accessible education may have impacted development of economically 

marketable or valued skills.

4. Visibility and Whiteness

All of these combined dynamics create a context wherein People 

of Color with disabilities are disproportionately set up to fail, and at the 

same time where the recognized models of disability success (to the 

extent that some are present, which is never a given) are likely to be 

White.  For the majority of people with disabilities who can “pass” or 

mask disability, there are always complex choices about disclosure and 

identity, but the racially charged perils of acknowledging disability create 

a dynamic in which those who get into elite institutions will be less likely 

to disclose, if disability is not coupled with White privilege.  In a sense, 

the charge of racial inferiority is a presumptive accusation of disabil-

ity—actual disability must be hidden or its admission is akin to a racial 

surrender.  The consequence is that People of Color with disabilities are 

unavoidably socially “visible” in contexts that indicate extreme marginality 

and subordination—in homeless populations, for instance—while remain-

ing “invisible” in contexts that are indicative of success or institutional 

access.  This dynamic creates a public face of comparatively positive dis-

ability that is disproportionately White, despite the reality that intersecting 
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dynamics of subordination make at least some forms of disablement a 

greater likelihood for People of Color.

C. Normalcy, Silence and Grief

The dynamics of stigma and disability as they implicate race serve to 

create intolerable pressures on People of Color with disabilities (whether 

disability is “hidden” or obvious).  When disability is “hidden,” it can create 

a kind of identity “closet” that parallels (and sometimes intersects with) 

the kind of closeting usually framed relative to sexual identities, or can 

constitute a process of passing or “covering” parallel to (and sometimes 

intersecting with) racial identities.118  Disability as a secret intensifies the 

internalization of racial shame—i.e., there is something (disabled) wrong 

in body, mind, and/or psyche that cannot be acknowledged—an orienta-

tion which negates the possibility of combating the message that one’s 

(racial) body/mind/psyche is abnormal, defective, and socially unaccept-

able.  This interaction is particularly toxic when the origin of disability is 

embedded in an experience of subordination.

For People of Color with (“hidden”) emergent disabilities, the con-

sequence of experiencing racism, sexism, classism, child abuse, or 

interrelated traumas is some variation of medical or psychological 

damage, which (a) becomes a secret embarrassment, (b) makes it more 

difficult to succeed, function, or navigate the world, and (c) “proves” var-

ious mythologies of inferiority.  In other words, racism creates damage, 

which then must be hidden, for fear that it will be held up as inherent/

 118. For an introduction of the theory of “covering,” see kenJi yoShino, 

coVering: the hiDDen aSSault on our ciVil rightS 125 (2007).
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personal proof of racial inferiority or unworthiness.  The price of perform-

ing normalcy (for those who can, to whatever degree) is a suppression 

of recognition of the embodied harms of subordination, often within one’s 

primary political and cultural communities.  It should also be acknowl-

edged that People of Color with disabilities that cannot be hidden are left 

in an extraordinarily exposed position, bearing the intersectional stigma 

for whole communities in at least apparent near-isolation.  Commu-

nal silence about disability locates the grief and pain of disablement via 

subordination in individual/personal problems and deficits, rather than 

allowing for collective mourning, rage, and the prospect of effective mobi-

lization or cooperative healing and adaptation.

The three themes described here stimulate a practical/organiz-

ing question: Who’s physical, cultural, emotional, and cognitive realities 

surface and acquire traction in the constitution of communities, rights 

advocacy and collective identities?  The answer is fairly evident.  Where 

disability is misperceived as disproportionately a White experience 

(except when coupled with extreme poverty and related social stigma), 

the specific types of ableism experienced by People of Color are likely 

to be poorly recognized, inadequately comprehended, and inevitably 

unchecked and unchallenged.

V. the PurPoSe anD uSeS of DiSability in the SerVice  

of White SuPremacy

In turning to the fourth topical question posed in this paper, I am 

also revisiting the themes of the previous three.  My underlying agenda 

here is to synthesize an argument about the relevance, and at moments 
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the centrality of disability in generating meaningful Critical Race praxis 

across a range of topics and areas.  My purpose is also to highlight the 

urgency of formulating disability scholarship and advocacy in terms that 

are race-conscious and particularly in sync with some aspects of feminist 

Critical Race frameworks.119  To state the question again, in this Part I am 

asking: Does disability serve particular functions or reveal certain dynam-

ics within White supremacy?

As outlined in the first section, the meanings of race and disability in 

Western societies are co-constituted.  Race, as a category grounded in 

notions of physical, cognitive, moral deficit, and defect, reinforces and 

relies on a construct of White, European bodies and minds as normal, 

healthy, and reflecting a more complete or idealized evolution/civilization.  

Disability in turn serves as a catch-all for everything else: disruptions 

to White ideals in need of explanation, mass medicalized and eugenic 

 119. See McClain, supra note 48, where the author notes the intersec-

tion of gender, race, and disability in traumatizing and damaging female 

bodies.  Meekosha & Dowse, supra note 17, echo this point as well, in 

confronting gendered disablement of refugees in the context of imperi-

alism and warfare.  Although disability is still an underdeveloped theme 

within Critical Race Feminisms, it is already anticipated in conversations 

about bodily integrity and medical intervention.  See Dorothy robertS, 

killing the black boDy: race, reProDuction, anD the meaning of liberty 

4 (1998); aDrien Wing, critical race feminiSm: a reaDer (2003) & global 

critical race feminiSm: an international reaDer 1 (2000).
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constructions of racialized bodies as diseased or deformed,120 and at 

a base level, a naturalized and hegemonic template for dichotomy—

the normal versus the disabled.121  This construct establishes a basis 

for physical, cognitive, and psychological hierarchy, which then enables 

racial codification in the terrain of deviance, abnormality, and disease.  

It is important to acknowledge that disability stigma can work against 

Communities of Color solely based on the medicalization of racial devi-

ance, although it operates as well where impairments, injuries, or illness 

are an experiential reality.122  The disabled/defeated collective other can 

then be assailed or disciplined in a range of racial contexts which affirm 

White, Western dominance and supremacy, whether through overt war-

fare or a range of “everyday” institutional practices in areas like work 

and education.

As noted in the prior sections, an analysis of disablement or emer-

gent disability is particularly critical to any kind of race-conscious critical 

 120. See Dorr, supra note 17 at 1.
 121. See Davis, supra note 10.
 122. In thinking about this point, it is useful to contemplate the breadth of 

diagnoses present in the American Psychiatric Association’s Diagnostic 

and Statistical Manual, most notably including “Gang Behavior Related 

Disorder,” a clinical term applied almost exclusively to urban youth of col-

or.  See generally american PSychiatric aSSociation, DiagnoStic anD Sta-

tiStical manual of mental DiSorDerS (4th ed. 2000); hanDbook of aDoleS-

cent behaVioral ProblemS: eViDence baSeD aPProacheS to PreVention anD 

treatment (Thomas P. Gullotta & Gerald R. Adams eds., 2005).
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disability framing because it surfaces the reality that disability is not 

simply racially charged, but often racially generated.  To make the crux of 

this point more clear—ableism serves a particularly intense racist function 

by ensuring that People of Color who are injured, impaired or sickened in 

White supremacist contexts will be immersed in messages that (a) depo-

liticize the context of harm (i.e., it is a personal flaw, problem, defect), 

(b) stigmatize the injury or harm as shameful or indicative of worthless-

ness or lack of credibility, and (c) naturalize exclusion from a wide range 

of structures and institutions (or subordinated roles within those institu-

tions) as justifiable based on the disability/defect.  Further, the practical 

and lived realities of disability subordination play an economic and social 

role in degenerating survival, longevity, and mobility by ensuring that 

communities struggling to survive and challenging White supremacy are 

collectively “crippled.”  Injured communities are kept extraordinarily busy 

overcoming damage and engaging crisis, and remain practically and dis-

proportionately at the margins of institutions and resources that might 

enable challenges to the state,123 and even from communal and grass-

roots resources which are not equipped or structured to enable the full 

 123. Devon Carbado’s critical analysis of race and marginality discourse 

is important to acknowledge here.  Applying his work to disability, the 

central point is that while marginalization from centers of power and from 

elite spaces is still descriptive of (racialized) disability, the idea of disabled/

damaged “others” can also be understood as central to notions of ideal 

bodies, hierarchy, and disability subordination.  See Devon Carbado, Ra-

cial Naturalization, 57 Am. Q. 633,637 (2005).
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participation of people with disabilities.  Where disability is the natural-

ized, medical, inherent, and recognized reason for these systematic 

patterns, and is understood as distinct from race, recognition of race, and 

racism as political culprits in the social script of subordination and failure 

at least partially disappears.

Disability rights, in turn, need to be understood as either the totality 

or at least the primary substance of the legal and political rights a state 

affords to people who have been disabled by violence and subordina-

tion.  Though of course emergent disability is a subset of the broader 

category of “disabilities,” the brutalities of heteropatriarchy, globalization, 

contemporary capitalism, domestic White supremacy, and transnational 

imperialism ensure the question of violent disablement is pressing both 

in terms of the range and extremes of deprivation and suffering, and in 

terms of sheer numbers of affected populations.  Disability is “about” race 

both because of disproportionate disablement based on race (intersecting 

with class, age, gender, citizenship, and sexuality),124 and because the 

interaction between racism and ableism creates an intersectional expe-

rience that reinforces certain dynamics of White supremacy.  Disability is 

visibly “raced” both in the moments when People of Color are particularly 

on display as damaged racial others, and in the continual construction of 

most positive models of disability as White.125  However, disability rights 

are virtually never considered in terms that are explicitly about race, 

 124. See Poverty, supra note 7, at 427.
 125. See Bell, supra note 46.
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race-conscious, or where the question of whether disability rights are pre-

sumptively “race-neutral” is even acknowledged.

What legal claims and expectations constitute disability rights is a 

complex discussion in itself, and implicates both civil rights equal pro-

tection models and a range of policies and systems within the welfare 

state.  But focusing just on disability civil rights as embodied in domestic 

statutes such as the Americans with Disabilities Act,126 or transnation-

ally through the United Nations Convention on the Rights of Persons 

with Disabilities,127 I contend that the conception of disability rights—

while certainly not only applicable to White people—reflects a baseline 

conception of disability and equity which does not account for or tackle 

the consequences of emergent disability as a racial, economic, gender, 

or sexual production.  The primary conception of disability civil rights 

based on nondiscrimination principles assumes that the fundamen-

tal claim people with disabilities should have on the state is the right to 

access and accommodation, framed in terms of a balancing test between 

the social and economic burden or cost of letting disabled people into 

social institutions, and the social, personal, and economic consequences 

of keeping disabled people out.  The idea that disability rights might 

also entail some broader state or specific institutional accountability for 

 126. See generally Americans with Disabilities Act of 1990 (ADA), 42 

U.S.C. §§ 12111–213 (2000).
 127. See generally United Nations Convention on the Rights of Persons 

with Disabilities, supra note 25.
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causing or exacerbating disability is outside the scope of contemporary 

disability rights, or even the contemplation of what degree of access is 

“reasonable.”

The economic, material, and medical needs associated with dis-

abilities are within the terrain of disability welfare law and policy, but 

the premise is that the state is a steward of resources which may be a 

qualified entitlement based on citizenship or residency (though a lim-

ited one, in most instances)128 but are not owed based on state action 

or state-perpetrated harm.  In other words, cognizable disability rights 

are for the most part entirely separated from any concept of reparation, 

or more broadly, race-, gender- or class-conscious remedy.  If disabil-

ity were somehow not a stratified and disproportionate phenomenon, 

and if its consequences once present were not demographically spe-

cific, we might imagine nondiscrimination and welfare paradigms as a 

more sensible, comprehensive template for conceiving of disability rights 

(though still open to critique).  In that case, there would be less need to 

consider the origin of disability in contemplating how the state should 

respond to it, and the consequences of ignoring origin would not have 

disparate impact.  However, as it is, without a conscious recognition of 

the intersectionality of race, disability, gender, class and sexuality, and 

without acknowledgement of the specificity of emergent disability, dis-

ability rights are only conceivably fully responsive to individuals with 

 128. See Walter i. tratfner, from Poor laW to Welfare State: a hiStory 

of Social Welfare in america 20 (5th ed., 1998); tereSa l. amort, et al., 

Women, the State & Welfare 291 (Linda Gordon ed., 1990).
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disabilities who are not the targets of other dynamics of subordination 

and whose disabilities are the product of random circumstance or norma-

tive aging processes.

To make this argument less abstract, disability civil rights frame-

works are most dearly geared towards someone like “Superman,” a.k.a. 

the actor Christopher Reeve, who became a public disability icon after 

a horseback riding accident left him quadriplegic.  The image of a dis-

abled “Superman” can be understood as one who falls from the status 

of embodying an ideal point in a complex social hierarchy, by becoming 

disabled.129  Neither the U.S. government nor a symbolic or subordinat-

ing supervillain is responsible for his new vulnerability.  Rather, his needs 

relate to individual social acceptance and physical access unmediated by 

economic desperation, invisibility, socially inflicted trauma, or a context 

of communal assault—Superman in a wheelchair is the ideal recipi-

ent of the rights embodied or at least hinted at in the ADA.130  However, 

when disability is a violent or exploitative consequence of subordination, 

the question of “rights” is not just about the right not to be discriminated 

against on the basis of disability; the existence of disability is already an 

indication that human rights have been substantially violated.

 129. For a discussion of the role of Christopher Reeve in popular disabil-

ity discourse, see mary JohnSon, make them go aWay: clint eaStWooD, 

chriStoPher reeVe anD the caSe againSt DiSability rightS (2003).
 130. See generally Americans with Disabilities Act of 1990 (ADA), 42 

U.S.C. §§ 12111–213 (2000).
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While a disability may be the consequence of a concrete and discrete 

act by a specific actor, as already noted it just as likely will reflect the 

combination of prolonged harm by multiple institutions and actors—none 

of whom are singularly culpable, and many of whom will not be present 

and capable of being held legally accountable by the time disability mani-

fests and is named as such.131  In this context, a responsive conception of 

“disability rights” may be as much a collective need as an individual need 

(wherein communal and familial needs include resources that may be 

used to mitigate or manage collective harm), and may go far beyond the 

presumed burden that a supposedly detached state actor has to “accom-

modate.”  Contrast, for instance, the legal burden of an employer to make 

a workplace accessible to a person with (preexisting) disability132 with the 

limited legal restrictions on a multinational corporation that routinely hires 

young people to work in extremely exploitative, physically hazardous, 

grueling conditions (such as sweatshop labor) and fires them as soon 

as their bodies break down to the point of decreased “efficiency.”  The 

 131. Statutes of limitation alone pose a substantial barrier to many pros-

pects for disability litigation on this issue.  Given that the disabling con-

sequences of violence may play out in communities and families over 

generations, nothing short of reparations claims gets to the heart of the 

problem, and of course Critical Race Theorists note the difficulty in secur-

ing reparations.  See generally Bernie D. Jones, When Critical Race The-

ory Meets Legal History, 8 rutgerS race & l. reV. 1 (2006).
 132. See generally Americans with Disabilities Act of 1990 (ADA), 42 

U.S.C. §§ 12111–213 (2000).
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experience of discriminatory termination in this instance is totally insep-

arable from the initial production of disability, and in fact, even if the 

termination were legally disallowed, this action alone would do nothing to 

remedy the fact that the conditions of work are disabling, or more point-

edly, that no alternate economic resources and opportunities exist.  The 

notable point here is that there is no “disability right” to not be broken 

and thrown away, to work without systemic and severe harm, expediting 

mortality in order to survive the immediate moment.  Disability civil and 

welfare rights enter the picture only after individuals and communities 

have already been turned into disposable commodities.

There are various areas of criminal law, labor law, international 

human rights law, and torts law that can be accessed (at least by some) 

in order to try to address harm to the body and/or psyche by holding a 

state, institution, or party responsible.  However, even if they were all 

functioning effectively in the service of people subject to subordination, 

my point here is that the conditions that engender and signify disability 

require a much deeper conception of state and institutional responsibility 

and obligation.  Acknowledgement of these conditions would profoundly 

shift the “burden” to create access, meet individual needs, and reshape 

the social world in response to the existence of disabilities.  Rather than 

understanding people with disabilities as burdening society, taxpayers, 

employers or institutions, people with disabilities should be understood 

as already burdened by subordination, and certainly by ableism,133 and 

 133. This point is commonly recognized within disability studies; my cri-

tique here is that the burden on disabled people imposed by racism and 
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for the purposes of this discussion, by the intersectional production of 

emergent disabilities stemming from multiple forms of subordination.  In 

this alternate frame, much of what we understand as “accommodation” 

is a very minimal remedy addressing structural hostility and inaccessibil-

ity to already injured and abused populations.  Disability accommodation 

is not an enactment of “non discrimination,” but a partial and conceptu-

ally limited and individualized remedial reaction to massive and collective 

experiences of subordination.  “Welfare” is not a benevolent social dis-

pensation, but the fragmented and grudging allotment of reparation for 

injuries rooted in intersecting dynamics of racial, economic, age, ethnic, 

religious, sexual, and gender subordination.  It postdates and accompa-

nies the processes by which communities are not just denied economic 

rights or opportunities, but are also stripped of physical and psychological 

wellbeing that could make those opportunities sustainable or meaningful.

Returning to the formative question, contemporary disability rights 

discourse, as embodied in mainstream social movement organizations, 

and much of disability studies, lacks a comprehensive and race-con-

scious critique of the politics of emergent disabilities and disablement, 

or even a thoughtful commitment to intersectional analyses of identity.  

“Disability” as it is commonly understood in even critically conscious or 

progressive disability communities reinforces the treatment of individual 

physical, cognitive, and psychological damage as a phenomenon largely 

separable from other collective experiences of subordination and the 

related subordinating dynamics other than ableism and sometimes pover-

ty are underacknowledged.
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broader dynamics of White supremacy.  Though the state is challenged 

by disability rights movements for sustaining ableism and for continuing 

to abuse and deprive people with disabilities,134 an enormous aspect of 

state action and culpability is simultaneously erased.  There is, as yet, no 

sustained critical discourse that acknowledges the collective disablement 

of subordinated populations, and particularly Communities of Color,135 

as a figurative, legal, and fully embodied reality in which it is possible to 

acknowledge that people are “disabled by White supremacy.”

Some of this omission has to be understood as a consequence of the 

disability rights movement’s conceptions of pride and rejection of medical 

 134. See Davis, supra note 10.
 135. It should certainly be acknowledged again that scholars in arenas 

such as public health and medicine who are confronting the link between 

race, poverty, and illness are making an important and urgently needed 

contribution to the prospective development of this discourse.  See, e.g., 

Bailus Walker, Vickie M. Mays & Reuban Warren, The Changing Land-

scape for the Elimination of Racial/Ethnic Health Status Disparities, 15 J. 

of health care for the Poor anD unDerSerVeD 506, 507 (2004); race & 

reSearch: PerSPectiVeS on minority ParticiPation in health StuDieS (Bet-

tina M. Beech & Maurine Goodman eds., 2004).  My point here is that 

this element of the discussion has not yet been substantively expanded 

across disciplines or incorporated into existing areas of critical theories, 

or generally into disability studies in order to create a race-, gender-, 

class-, and sexuality-conscious analysis of subordination and disability/

disablement.
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models of disability.136  The relentless treatment of disability as a basis 

for pity, contempt, or “benevolent” paternalistic domination in U.S. soci-

ety has generated a strong intra-movement rejection of the premise that 

anything about disability as it is located in bodies and minds is inher-

ently negative and a frequent insistence on locating all harm in structural 

discrimination and social bias embodied in the notion that prejudice is 

the only real disability.137  The reactive framing of disabilities as a basis 

for pride, based on the universalizing premise that disability itself is at 

least benign or even positive, creates cognitive dissonance.  Disability is 

already such a legally and socially expansive category and, in law and 

policy, is inclusive of a range of diseases and illnesses, which contradict 

the notion that the embodied experience of disability is never negative.138  

As historian Paul Longmore notes, part of the dilemma in conceiving 

disability is that the idea of disability community is a relatively recent 

 136. See generally JoSePh P. ShaPiro, no Pity: PeoPle With DiSabilitieS 

forging a neW ciVil rightS moVement 254 (1994).
 137. See generally Jenny morriS, PriDe againSt PreJuDice: tranSforming 

attituDeS to DiSability (1993).
 138. This is particularly true since the recent amendment of the Amer-

icans with Disabilities Act, which substantially expands recognition of 

a variety of forms of chronic and recurrent illness as legally cognizable 

disabilities.  See generally The ADA Amendments Act of 2008, 42 USC 

§ 12103, 12205a (2008).
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historical invention, in which the disparate and extraordinarily varied 

experiences of disability are often only partially acknowledged.139

However, discussions of disablement or emergent disability are 

particularly threatening to this paradigm because they emphasize rec-

ognition of disability as a wrong or tragedy on at least two bases: (a) 

its lived experience, and (b) its origin in experiences of force, violence, 

or exploitation.  The challenge for Critical Disability/Race Theory is not 

small, conceptually or practically—how to acknowledge disability as very 

frequently deeply negative, and disablement as genuinely tragic and hor-

rifying, without reinforcing the already relentless message that disability 

represents inferiority, is pathetic and worthless.  Though I proffer no com-

prehensive answer in this initial discussion, I note that a race-conscious 

intersectional analysis does not have to negate conceptions of pride or 

collapse into objectified conceptions of victimization.  Acknowledging col-

lective and individual survival, healing, struggle, and rebellion, allows 

for a prospective conception of disability and power in which damaged 

bodies and minds are reclaimed, narrated, honored in the context of sur-

vival, and allied with, rather than discarded.

Vi. from theory to legal anD Social PraxiS

In the previous section, I reviewed a preliminary argument for an inte-

grated and intersectional approach to Critical Race/Disability scholarship.  

This Part entails two intellectual tasks: a) to brainstorm some preliminary 

prospective applications in advocacy and practice, by way of illustration, 

 139. Paul longmore, the neW DiSability hiStory: american PerSPectiVeS 33 

(2001).
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and b) to contrast these imagined applications with (relatively) main-

stream, contemporary social movement organizational politics, organized 

around disability, or race.  The latter discussion can also be understood 

as a more explicit critique focused on expanding particular questions: 

How does racism shape and limit contemporary disability rights advocacy 

and discourse?  And the corollary; How does ableism, whether internal-

ized or externally imposed, shape and limit advocacy for race-conscious 

remedies, (substantive) racial equality, and racial justice?

In responding to each of these questions, it is useful to think about 

contexts where concentrations of people affected by racial disablement 

and subordination are particularly acute.  The U.S. prison industrial com-

plex is a salient example.  A substantial academic and popular literature 

that acknowledges U.S. prisons, jails, and immigration detention facili-

ties as systems organized by and reflecting intense dynamics of racial 

subordination, both in the massive and disproportionate incarceration 

of People of Color and in the often-torturous conditions that inmates 

are subjected to.140  Though less commonly recognized in popular dis-

course, the fact that U.S. prisoners are disproportionately people with 

preexisting disabilities is also well documented.141  A much smaller body 

 140. For a particularly helpful introduction, see global lockDoWn: race, 

genDer, anD the PriSon-inDuStrial comPlex xii (Julia Sudbury ed., 2005).
 141. See, e.g., ronalD h. aDay, aging PriSonerS: criSiS in american cor-

rectionS 88, 101 (2003).  The U.S. Congress actually explicitly recognized 

this phenomenon relative to mental disabilities in the preamble to the 

Prison Rape Elimination Act.  See Prison Rape Elimination Act of 2003, 
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of literature, partly advanced by disability community activists,142 explic-

itly confronts the fact that U.S. prisons create new/emergent disabilities 

at virtually epidemic rates.143  Literature on prisoner health issues, though 

not always explicitly framing disability as such, also certainly establish 

the link between prison conditions and medical damage.144  Taking these 

points collectively, it is possible to understand incarceration as an expe-

rience to which people are vulnerable, particularly at the intersection 

of race and disability (coupled with class and citizenship status, and at 

times, gender and sexuality).  Further, prison systems can be understood 

as spaces which, given any substantial time, will almost inevitably break 

down even those bodies and psyches which are comparatively intact on 

entry.  In other words, U.S. prison systems represent a population primar-

ily composed of People of Color with disabilities that is likely to become 

increasingly disabled as incarceration progresses.

It is striking that disability rights movements, prisoners’ rights move-

ments, and antiracist movements focused on the prison industrial 

complex virtually never frame or acknowledge the intersectional dynamic 

42 U.S.C. §§ 15601–09 (2009).
 142. See Stewart, supra note 72, at 2.
 143. See terry kuPerS, PriSon maDneSS: the mental health criSiS behinD 

barS anD What We muSt Do about it (1999).  See, e.g., Disability Rights 

Washington, 2010 Agenda, available at http://www.disabilityrightswa.org/

public-policy/agenda (last visited Oct. 27, 2010).
 144. See Public health behinD barS: from PriSonS to communitieS 74 

(Robert B. Greifinger ed., 2007).
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of race and disability in prisons this explicitly.145  While disability rights 

movements advocate for the application of disability civil rights laws and 

for the diligent use of “protection and advocacy” systems in U.S. pris-

ons,146 the notion that these laws and systems could ideally be deployed 

as part of a conscious antiracist agenda is seldom present.  In turn, while 

race-conscious critiques of the prison industrial complex acknowledge 

incarceration as devastating and damaging, the idea of utilizing disabil-

ity-rights based strategies in advocacy for Prisoners of Color is nearly 

unheard of.147

An intersectional analysis yields prospects for advocacy that are 

potentially useful and certainly underexplored.  For instance, prisoner 

rights litigation has been deeply curtailed in recent years due to the 

Prison Litigation Reform Act (PLRA), which drastically reduces prison-

ers’ access to the courts.148  The effect of the “exhaustion requirement” of 

the PLRA is particularly chilling, in that it results in the dismissal of 

 145. An exception is the Learning Rights Law Center, which focuses on 

the disproportionate incarceration of Youth of Color with disabilities, pri-

marily due to public educational disparities encompassing both race & 

disability subordination.  See generally Learning Rights Law Center, http://

www.learningrights.org [hereinafter Learning].
 146. See, e.g., Disability Rights Washington, http://www.disabilityrightswa.

org labout/mission-vision (last visited Oct. 27, 2010).
 147. For an exception, see Learning, supra note 145.
 148. See generally Prison Litigation Reform Act of 1995, 18 U.S.C. § 3626 

(2006).
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prisoner claims wherever prison administrative procedures have not been 

thoroughly exhausted first, regardless of their accessibility, relevance, or 

effectiveness.149  However, this and several other prohibitive requirements 

of the PLRA do not apply to a claim that is filed by a non-prisoner who 

has legal standing to advocate for a prisoner—an instance almost exclu-

sively applicable to claims filed through state protection and advocacy 

offices responsible for representing the rights of disabled prisoners.150  

If disability rights prisoner advocacy were first to recognize that most 

prisoners are disabled or subject to disablement, and then to organize 

class-based litigation based on this premise, it would open up pros-

pects for litigation-based advocacy that are otherwise out of reach.  The 

lack of recognition that disability laws can apply to most prisoners likely 

explains, at least in part, why mechanisms like these are so underutilized 

by prisoner rights advocates struggling for a means to combat the racial 

dynamics of the prison industrial complex.

It is also striking—and not really surprising—that the Americans with 

Disabilities Act explicitly delineates the prospects for defining drug addic-

tion as a disability for the purposes of deploying disability civil rights.  The 

medically contradictory definition of addiction as a legal disability codified 

in the ADA essentially states that (legal) disability begins at the moment 

when actual substance use ends (and the person presumably enters 

 149. Id.
 150. I am particularly indebted to disability prisoner rights advocate and 

mental disability law scholar Deborah Dorfman for this insight.
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recovery).151  To scholars and advocates familiar with the racial politics of 

the “war on drugs,” the intent and consequence are both evident.  That is, 

the U.S. Congress was very likely trying to ensure that implementing an 

essentially medical model conception of disability (which would certainly 

acknowledge addiction as disease) would not open up the possibility that 

criminalization of drug use (primarily among Communities of Color) would 

come into conflict with disability civil rights frameworks.

Nevertheless, aside from the troubling issue that disability civil 

rights are constructed in terms that explicitly legitimate the criminaliza-

tion of addiction (with racially disparate consequences), there remains 

a prospective advocacy opportunity.  The ADA has at least established 

a condition in which addiction is actually a basis for the deployment of 

rights—when the addiction is present, but ongoing substance use has 

ceased.  Although both prescription drugs and criminalized drugs may 

be present in prisons and jails,152 the facilities are often presumed to be 

drug-free, and many of them provide means to demonstrate participation 

in twelve-step or other recovery activities.  In other words, it is at least 

 151. See Americans with Disabilities Act of 1990 (ADA), 42 U.S.C. 

§ 12111–213 (2000).
 152. It is important to acknowledge that prescription medications may 

sometimes be coercively or forcibly administered.  Regardless, prisons, 

jails, and detention facilities are not only not necessarily “drug-free” envi-

ronments, but drugs can be used as a form of pacification or social con-

trol, with the potential of both traumatic and medically or physiologically 

damaging consequences.
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hypothetically possible that people in recovery from substance use could 

access disability civil rights to argue that an addiction history should not 

be read punitively, for instance, in parole hearings about other crimes, 

and in order to at least attempt to assert that access to better recov-

ery resources are a form of disability right.  Although I do not want to be 

overly optimistic about the prospect of successfully advancing civil rights 

claims which frame “addicts” as a protected group, it is certainly worth 

careful exploration, because the ADA has opened up a prospect that 

does not exist under any other area of federal law.

More generally, disability rights and disability-based needs are criti-

cal in planning and implementing prisoner reentry initiatives, yet remain 

a neglected area of consciousness and policy.  The lack of accessible 

and adequate resources for recovering inmates plays a fundamental role 

in facilitating reincarceration and premature ex prisoner mortality.  Fur-

thermore, highlighting prison disablement strengthens the prospects for 

confronting prison conditions as violations of international human rights 

covenants,153 and as violations of domestic constitutional rights.154

Although contexts where racial dynamics of disablement are 

obviously epidemic constitute a critical axis for intervention, the rela-

tionship between disability and racial civil rights laws is also severely 

 153. See generally The United Nations Convention Against Torture, 

opened for signature Feb. 4, 1985, 1465 U.N.T.S. 85.
 154. This prospect is primarily applicable to Eighth Amendment claims, 

but Fourteenth Amendment claims can also be strengthened through the 

use of disablement as evidence of the severity of disparate treatment.
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underexplored.  Where there is some comparative discussion, it focuses 

on comparing the “different” dynamics and needs of communities, rather 

than considering how the laws might strengthen one another, or how the 

laws can be used synchronously in the interests of People of Color with 

disabilities.155  This limited framing is particularly apparent in the con-

text of affirmative action.  Critical Race Theorists have meticulously and 

thoughtfully challenged and analyzed assaults on affirmative action, 

whether at the level of specific institutions, common law,156 or regressive 

state initiatives.157  However, whether in Critical Race Studies or in Dis-

ability Studies, scholars have not acknowledged or questioned whether 

disability affirmative action laws or policies could be usefully deployed in 

combating or at least mitigating racial affirmative action rollbacks.  This 

is an easy omission in some respects; state initiatives target race and 

gender, and do not acknowledge disability.158  However, a race-conscious 

 155. See, e.g., Colker, supra note 113 at 835–36.  Colker’s analysis is a 

helpful critique of the equal treatment of disability and racial civil rights 

models as equivalent.
 156. See, e.g., Otoniel Jimenez Morfin et al., Hiding the Politically Ob-

vious: a Critical Race Theory Preview of Diversity as Race Neutrality in 

Higher Education, 20 eD. Pol’y 249, 249 (2006); Victor C. Romero, Critical 

Race Theory in Three Acts: Racial Profiling, Affirmative Action, and the 

Diversity Visa Lottery, 66 alb. l. reV. 385, 385 (2002).
 157. See Crenshaw 2, supra note 115 at 123.
 158. See, e.g., Cal. Prop. 209 (Nov. 5, 1996), available at http://vote96.

ss.ca.gov/Vote96/html/BP/209text.htm (last visited Oct. 3, 2010).
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conception of disabilities, particularly emergent disabilities, could lend 

itself to the recognition that many People of Color have a substantial and 

disproportionate need for and right to disability affirmative action.  Dis-

ability affirmative action should not be used as a simplistic racial proxy,159 

and to the extent that it becomes an effective partial remedy, it would 

also, without doubt, occasion backlash.160  Nevertheless, it is striking 

that the prospects for using disability affirmative action in the service of 

People of Color dislocated through affirmative action rollbacks is entirely 

untested, and heretofore not even suggested, even in areas of obvious 

overlap, such as standardized testing.  In that context, disability affirma-

tive action can be used to mitigate the consideration of test scores that 

reflect inaccessible structures and practices (and which, not coinciden-

tally, also disadvantage certain racial groups).161

Although the constitution of social justice movements is a much 

larger conversation, in responding to questions of how ableism and 

racism shape social justice advocacy, it is important to emphasize both 

 159. Though disability has not generally been used in this way, attempts 

to substitute class for race in formulations of affirmative action have been 

critiqued as inadequate.  See eDucation anD Sociology 40 (David L. 

Levinson et al. eds., 2002).
 160. Pokempner & Roberts anticipate this dynamic relative to the substi-

tution of disability welfare for diminishing poverty welfare systems.  See 

Poverty, supra note 7.
 161. See Peter SackS, StanDarDizeD minDS: the high Price of america’S 

teSting culture anD What We can Do to change it 2 (2001).
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missed opportunities, and to acknowledge the exclusion of People of 

Color with disabilities from full and central leadership, participation, and 

agenda construction.  The racially specific dynamics of ableism and 

silencing contribute to a “face” of disability rights that is disproportion-

ately White, and to disability rights movement agendas that as noted, 

are skewed toward the imperatives shared by comparatively more priv-

ileged community members.  This critique is not new, particularly in the 

sense that the racist and racial dynamics of queer, labor, environmen-

tal, and feminist social movements are often documented in critical and 

race-conscious literatures,162 and play out in somewhat comparable terms 

around disability rights movements (although the particular politics of 

this dynamic vis a vis emergent disability requires more critical inquiry).  

In turn, disability and ableism, and particularly the interaction between 

ableism and internalized racism, can serve to closet or socially discredit 

People of Color with disabilities within Communities of Color, resulting in 

the sacrifice of a (race-conscious) conception of disability rights from rec-

ognized antiracist and race-conscious advocacy and discourse.

 162. See, e.g., nancie caraWay, SegregateD SiSterhooD: raciSm in the Pol-

iticS of american feminiSm 3 (1991); alan DraPer, conflict of intereStS: 

organizeD labor & the ciVil rightS moVement in the South, 1954–1968 3 

(1994); black Queer StuDieS: a critical anthology (E. Patrick Johnson & 

Mae G. Henderson eds., 2005); betSy hartmann, reProDuctiVe rightS & 

WrongS: the global PoliticS of PoPulation control 312 (1999).



398 DISABILITY LAW JOURNAL   VOL. 1  NO. 1 (2019)

concluSion

If I have done my work in this paper at all successfully, the dynamics 

of racial disablement and ableist racism should be—very initially—sur-

facing as systems embedded in a wide range of institutional and social 

practices.  Ableism/racism is interdynamic with class, gender, sexual-

ity, citizenship, and related bases for subordination, and pervades the 

lives of affected populations.  The social and political consequences of 

recognizing emergent disabilities, disablement, and race deserve more 

contemplation here.  It is not without political and emotional repercus-

sions to confront the fact that family and community members are sick, 

pained, or dying prematurely in the context of disabling violence.  Though 

the recognition that White supremacy and imperialism are deadly is 

not remotely new, focusing on disability politicizes impairment, pain, 

and suffering in a context that makes the psychologically and medically 

destructive mechanisms of White supremacy ultimately more visible.  It 

also enables the recognition that in various ways, racial narratives and 

analyses are sometimes already about disability and disablement, but 

without thorough consideration or claiming of the space of “Disability 

Studies” or “Disability Theory,”163 and certainly without adequate valida-

tion by recognized disability scholarship and disability rights movements.

The insight that mainstream disability rights movements and dis-

ability studies have a race problem—or more specifically that they have 

largely reflected and accepted a White—dominated conception of disabil-

ity should not be entirely shocking, at least to theorists who are already 

sensitized to racial politics.  However, I also suggest that a race-con-

scious analysis of emergent disability sheds new light on why it matters.  
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Again, whatever disability rights are in U.S. law and policy—to the extent 

that they are accessible and enforced (which is in itself contested and 

variable)—they are the rights that people who have been injured, sick-

ened, or impaired by White supremacy—and by intersecting patriarchal 

and capitalist systems—can conceivably claim.  The fact that disabil-

ity rights, politics and advocacy movements do not adequately embrace 

the imperatives of populations disabled by violence, racism, and subor-

dination means that to a substantial extent, the survivors of disablement 

by White supremacy disappear from legal conception and framing.  The 

challenges for Critical Disability/Race Theory therefore involve a deeply 

critical engagement with law itself, an evolving and complicated engage-

ment with and expansion of the recognized social and legal meanings of 

intersectionality, and a cautious but diligent reconstruction of the mean-

ings of disability.
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