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ABSTRACT OF THE DISSERTATION

In Defense of Israel:

The Soteriological Function of the Advocate in Early Judaism and Rabbinic Literature

by

Aaron D. Samuels
Doctor of Philosophy in Near Eastern Languages and Cultures
University of California, Los Angeles, 2022

Professor Carol Ann Bakhos, Chair

How the text traditions of early Judaism and rabbinic literature integrated Greek and Roman
representations of advocacy with longstanding Jewish traditions of intercessory speakers
constitutes the overarching focus of the present study. The limited scholarly discussion of
advocates in early Judaism likely derives from similar research shortages in the closely related
sphere of intercessory speech. In early Jewish texts, the act of speaking on behalf of an
individual or group often involved a legally oriented form of intercessory appeal. It follows,
therefore, that this specialized form of intervention would receive even less scholarly attention
than the broader subject of intercession itself. Turning to rabbinic literature, scholars have
focused largely on the rabbis’ opposition to supporting speakers for hire, generally as an
important means of distinguishing between Jewish inquisitorial and Roman adversarial

courtroom procedure. There has been minimal distinction, however, between the terms,

synégoros (Guviyopog/m»10), paraklétos (mopdxdnrog/v>2pIo), patron (1ws/patronus) and ‘oréek



din (17 77W) in discussions of the meaning and function of a supporting speaker in rabbinic
writings. Nor has a satisfactory treatment of rabbinic advocates appeared in relation to late
ancient Jewish soteriology, specifically concerning theological principles of election, expiation,
covenant preservation, redemption from exile, and eschatology. Finally, an abundant amount of
scholarship has addressed the intercessory attributes of the law court prayer pattern, a formula of
human appeal to the divine spanning from biblical through rabbinic literature. This begs the
question of why such an important liturgical performance has not been considered more closely
in relation to late ancient Jewish representations of supporting speech.

These considerations form the basis for the current thesis, which argues that late ancient
Jewish constructions of advocacy, reflecting a tension between ancient biblical and later Greek
and Roman traditions, performed a soteriological function, both in the post-temple theatre of
expiatory performance as well as in the religiously constructed divine courtroom. Furthermore,
when advocates appear as intercessors through formal speech in late Second Temple and
rabbinic texts, they frequently act to preserve Israel’s election in both the present and in the
world to come, a move deemed requisite in light of Israel’s limited ability to be vindicated
through her own merit. The collapsing of time common to several cases of rabbinic supporting
speech indicates the strong eschatological component characteristic of intercessory advocacy.
Whether the eschatological orientation is realized, inaugurated, or imminently urgent, the
advocate speaks on behalf of an Israel whose salvation in the world to come cannot fully
materialize through the accumulation of divine merits. The looming presence of crisis reveals a
broken relationship between Israel and her God where unilateral divine intervention, at times

orchestrated by a supporting speaker, remains the surest path to corporate deliverance.



Adopting a soteriological approach to the question of advocacy in early Judaism and rabbinic
literature helps to nuance certain preconceptions and overgeneralizations regarding late ancient
Jewish approaches to law and salvation. A great portion of rabbinic discourse, for example,
involves the presentation of a legal tradition or scriptural text, each of which initiates both
exegetical interpretations and legal-theological discussions. In the case of halakhic principles,
discussions aiming to determine the correct legal opinion have an underlying motive of
preserving a community in proper relationship with their God, where righteous behaviors ensure
the ongoing election of Israel in both the present world and the restoration to come. Yet rabbinic
theology, like its biblical and Second Temple predecessors, understood the limits of human
action and provided safeguards for moments where halakhic observance proved insufficient for
staving off divine condemnation or imminent crises. Acknowledging the soteriological aspects of
advocacy, therefore, yields two immediate takeaways First, the number of narratives where
advocacy confronts the uncertain and at times tenuous nature of Israel’s existence reveals that
late ancient Jewish advocacy occurs quite frequently within the imaginary divine courtroom.
Recent scholarship attune to this phenomenon has emphasized the rhetorical skills employed in
such occurrences of supporting speech; yet scholars often overlook the soteriological motives
presupposing these forms of argumentation. Absent of the core principles of ancient Jewish
salvation doctrine, the crafting of advanced arguments before God loses its substantive meaning.
Second, the unilateral actions undertaken by God and mediated by the advocate demonstrate the
limitations on human merit within rabbinic teachings. This challenges the preconceptions of
antinomian thinkers, who have characterized rabbinic theology as overly legalistic and over

reliant on human action as a means to salvation.
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Chapter 1: Advocacy and Soteriology in Late Ancient Judaism

1.1 Introduction: Statement of the Problem

The limited scholarly attention to advocates in early Judaism and rabbinic literature has
demonstrated an interesting distinction. Scholars of early Judaism, on the one hand, have
commonly associated supporting speech with phenomena relevant to salvation, such as
atonement for sin, intercession, divine forgiveness, and covenant renewal.! These studies,
nevertheless, normally remain grounded within more specific questions related to a given text
tradition and do not, by and large, consider advocacy or intercession on a broader scale.
Scholarly treatment of advocacy in rabbinic literature, by contrast, has often framed the topic
within the distinction between adversarial and inquisitorial systems of legal procedure. The
classical rabbis, as representatives of inquisitorial justice, would naturally stand opposed to
supporting speakers for hire.? As a result, discussions of the rabbis and advocacy often overplay
the admonition in Mishnah Apaot: P17 °37v2 Taxy wyn 98/“Do not conduct yourselves as

advocates for hire,”® without inquiring as to what historical, theological, or literary contexts

! Daniel Johansson, ““Who Can Forgive Sins but God Alone?’ Human and Angelic Agents, and Divine
Forgiveness in Early Judaism,” JSNT 33, no. 4: 351-374; Simone M. Paganini, “Adjusting the Narrative Emotions
and the Prayer of Moses (Jub 1:19-21),” in Ancient Jewish Prayers and Emotions, ed. Friedrich V. Reiterer, Beate
Ego, and Tobias Nicklas (Berlin: Walter de Gruyter, 2015), 59-69; Jonathan Paige Sisson, “Intercession and the
Denial of Peace in 1 Enoch 12-16,” Hebrew Annual Review 11 (1987): 371-386.

2 Paul L. Ross, “Lawyers and Judges in Hebrew Jurisprudence,” United States Law Review 67 (1933), 21: “It
may be easily read between the lines that the framers and builders of the Hebrew judicial system regarded paid
advocates as an abomination and a nuisance.” Further representative are Dov Frimer, “The Role of the Lawyer in
Jewish Law,” JLR 1, no. 2 (1983): 297-305; Daniel B. Sinclair, “Advocacy and Compassion in the Jewish
Tradition,” Fordham Urban Law Journal 21, no. 1 (2003): 99-110; Yuval Sinai, “Al Ta'as Azmecha KeOrchei
HaDayaanim,” (“Do not Conduct yourselves as the Advocates™), in Anaim B ’Mishpat Avri v’b’Halacha: Dayn
v’Diyun (Studies in Jewish Law: Justice and Judgment), ed. Yakov Chava and Amitai Radzyner (Ramat Gan: Bar
Ilan University Press, 2006), 93-128.

3m. Abot 1:8: All citations from the Hebrew Mishnah are based on the Hebrew text found in the 6-volume
Phillip Blackman edition, Mishnayoth: Pointed Hebrew text, English translation, introductions, notes, supplement,
appendix, indexes, addenda, corrigenda. VVolumes 1-7. Gateshead: Judaica Press, 1977. The translations are my
own.



might have given rise to such a declaration. A presentation of the ideal, inquisitorial rabbinic
courtroom, modelled on Mishnah Sanhedrin, therefore, holds considerable sway in the
discussion of advocates, evidencing the general truth that professional advocates are excluded
from rabbinic courts, that any representation of a defendant issues from one of the judges, and
that rabbinic jurisprudence strongly differs in many areas from Greek and Roman forms.

More recent scholarship, on the other hand, has been more conscientious of why the rabbis
condone advocates in their imaginary, divine courtrooms, while remaining in principle opposed
to advocates for hire operating in the worldly Jewish court.* These discussions show a strong
focus on both the rhetorical and social contexts of supporting speakers and have clearly furthered
the study of late ancient Jewish advocacy. The deeply theological nature of late ancient Jewish
literature, however, warrants a more fundamental approach to the subject of Jewish advocates.
Regardless of the legal, exegetical, liturgical, or rhetorical forces at work, the fuel igniting much
of the ancient Jewish text traditions remains the hope of reclaiming and preserving Israel’s divine
election. A perceived state of former glory, spanning as far back as the romanticized period of
Israelite wandering in the wilderness, can only be restored through a mighty project of salvation
for both the individual and collective. The continuous drive to save the people of Israel, both in
daily life and the world to come, occupies a vast arsenal of spilled Jewish ink and subsequent
reflection. Advocacy, not surprisingly, participates in this undertaking, such that the close
relationship between supporting speech and core theological principles of Jewish salvation

doctrine warrants much closer attention.

4 Strongly representative is Richard Hidary, Rabbis and Classical Rhetoric: Sophistic Education and Oratory in
the Talmud and Midrash (Cambridge: Cambridge University Press, 2017), 216-63.



The presence of advocacy in early Judaism and rabbinic literature points to one of many
legal-religious intersections of Greek, Roman, and Jewish cultural forces during the early
centuries of the Common Era.®> Within its broader theological sphere, such representations of
supporting speakers capture competing claims of soteriological privilege among late ancient
Jewish and Christian text traditions; that is, the one qualified to speak on behalf of God’s elect
community participates in the determination of who acquires salvation, both in the immediate
world and the world to come. The act of speaking in defense of an individual or group’s long-
term welfare helps reveal the place of soteriology among a broad range of advocacy narratives.
While soteriology can be broadly defined as the study of salvation doctrine, its application to the
study of late ancient Jewish advocacy can be argued as follows: the act of salvation in ancient
Judaism often entails a state of corrupted relationship between two or more parties, a
predicament threatening disaster for the weaker member of the group. A subsequent act of
salvation then occurs, one which both restores the proper relationship and also absolves the

weaker party from guilt and punishment.® When a supporting speaker stands in the breach

5 The scholarship on late ancient Judaism within its Greek and Roman orbit is legion. Informing the current
discussion are Boaz Cohen, Jewish and Roman Law: A Comparative Study in Two Volumes (New York: JTS, 2011);
Catherine Hezser and Peter Schéfer, eds., Talmud Yerushalmi and Graeco-Roman Culture, 3 vols. (Ttbingen: Mohr
Siebeck, 1998-2002); Seth Schwartz, Imperialism and Jewish Society: 200 B.C.E. to 640 C.E (Princeton: Princeton
University Press, 2004); Martin Goodman, Judaism in the Roman World (Leiden: Brill, 2007); Hayim Lapin, Rabbis
as Romans: The Rabbinic Movement in Palestine, 100-400 CE (Oxford: Oxford University Press, 2012); Paula
Fredrikson, “Jewish Romans, Christian Romans, and the Post-Roman West: The Social Correlates of the contra
ludaeos Tradition,” in Conflict and Religious Conversation in Latin Christendom: Studies in Honour of Ora Limor,
ed. I. Yuval and Ram Ben-Shalom (Turnhout: Brepols, 2014), 23-52; Seth Schwartz, “Law in Jewish Society in the
Second Temple Period,” in Judaism and Law, ed. Christine Hayes (New York: Cambridge University Press, 2017),
48-75.

® This specific orientation to soteriology is in basic agreement with theologian Michael Root, in his discussion of
soteriology in its narrative form. See Michael Root, “The Narrative Structure of Soteriology,” Modem Theology 2,
no. 2 (1986): 145: “Soteriology presumes two states of human existence, a state of deprivation (sin, corruption) and
a state of release from that deprivation (salvation, liberation), and an event that produces a change from the first state
to the second. It presumes then the sufficient conditions of a narrative: two states and an event that transforms the
first state into the second.” Elsewhere Root speaks of “how humanity has moved or can move from a state of
deprivation (however understood) to a state of release from deprivation” (146). While the author specifically focuses
on the Jesus narrative as instrumental in this shifting of states, the notion of soteriology reflecting a narrative shift is,
I would argue, very much operative across a broad range of late ancient Jewish literature.
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between the two parties in question, speaking on behalf of the weaker, incriminated party, the act
of advocacy as a soteriological phenomenon in Judaism has taken place.

With these considerations in mind, this thesis will argue that advocacy in late ancient Jewish
literature cannot be adequately understood apart from core tenets of Jewish soteriology, such as
expiation, election, covenant breach, covenant forfeiture, covenant renewal, exile and
ingathering, and eschatology. Late ancient Jewish representations of advocacy perform a
soteriological function, this in relation to both the ongoing need for atonement and the perceived
process of Israel’s salvation being determined in an imaginary divine courtroom. In each case,
the endeavor to maintain Israel’s divine election was frequently in view, both in the immediate
present and the eschaton. Accompanying this argument are a few other fundamental claims
surrounding the relationship between advocacy and salvation. First, many instances of advocacy
involve crisis situations requiring immediate divine intervention. Such emergencies reflect those
instances where the people of Israel can no longer be vindicated by their own merit. Second,
references to advocacy in early Jewish writings, halakhic arguments, and larger midrashic
narratives further illustrate a collapsing of time, wherein realized and imminent eschatology
converge in the attempt to secure Israel’s salvation in both the unstable present and the messianic
world to come. Finally, the advocate works as an agent of salvation, at times for the individual
but more often for the collective, during moments when covenant obedience to the life of Torah
cannot overcome a crisis situation.” Such crises encourage the texts to reflect on sins of the past,
present, and future, resulting in close connections between advocacy and eschatological

outcomes.

7 Distinctions between supporting speech on behalf of the individual member of Israel and the larger collective of
Israel will receive further treatment below. In either case, it is crucial to note how often both phenomena maintain a
close relationship to the halakhic principle under discussion.

4



The text traditions used to support the argument of this thesis first include a number of pre-
rabbinic texts, mainly apocalyptic, that illustrate the advocate’s task of diffusing a crisis, where
the people of God confront imminent threats to their survival. Such texts show atonement,
covenant renewal, exile and ingathering, and divine election unfolding within a strongly urgent
state of eschatology. Examples of advocacy are further drawn from both Philo and the Gospel of
John. While substantively different literary works in style, purpose, and audience, these text
traditions share a general tendency to avoid an urgent eschatology, instead situating advocacy
within the daily life of either the individual or the community of the redeemed. Moving to the
early rabbinic literature, excerpts from texts such as the Mishnah and Tosefta will grapple with
statements against advocacy for hire, scattered references to the Paraclete, and the place of
advocacy in the mishnaic midrash on Honi the rainmaker. Discussions of later rabbinic literature
will focus first on briefer occurrences of advocacy serving halakhic arguments, later moving on
to larger themes such as the eschatological rabbinic new year. The aggadic midrashim will then
be mined for their interpretations of the two foremost biblical advocates, Abraham and Moses.
How the rabbis understood these prophets’ respective defenses of Sodom and Israel will reveal
many of the soteriological principles this thesis considers operative within late ancient Jewish
advocacy.

The importance of adopting a soteriological approach to late ancient Jewish advocacy rests in
the idea that the impetus behind late ancient Jewish writings, time and again, returns to the
restoration and preservation of Israel’s divine election. How advocacy contributes to this literary
project reveals an ongoing tension between the human acquisition of divine merit and the
concession that salvation cannot be altogether earned. While covenant obedience or properly

executed halakha provide two foundational means of preserving divine election in late ancient



Judaism, there exist forces beyond human control, be they internal or external, that at times
necessitate unilateral divine action. The reality that so many instances of advocacy suggest the
limitations of human initiative, and that salvation ultimately depends on divine action, places
Jewish election in an interesting light, revealing both its internal and external settings of dispute.
The competition, furthermore, for who maintains the stature of God’s elect has an important
place in the historical study of religion, both within the textual traditions themselves and their
later reception history. Within the writings of early Judaism, divine election ranks among the
driving forces of intra-Jewish polemical disputes.® The New Testament Gospels and epistles
further exhibit sectarian competition over election, with certain groups of early Christ-believers
laying claim to the privilege of becoming the elect remnant of God’s covenant people.® Rabbinic
literature, while not as bitterly engaged in direct disputes with religious opponents over the high
stakes of salvation, nevertheless singles Israel out consistently as the elect people of God.*® The
nature of intercessory, supporting speech within ancient Judaism contributes one of many

moving parts to this phenomenon; for no matter the religious community’s state of moral

8 See, for example, the Qumranic references to the “Man of Falsehood” (21371 w°r, 1QpHab. 2.1-2), who is argued
by many scholars to be a Pharisaic teacher. See Lawrence H. Schiffman, “The Pharisees and their Legal Traditions
according to the Dead Sea Scrolls,” Dead Sea Discoveries 8, no. 3 (2001): 262-277; Daniel C. Timmer,
“Sectarianism and Soteriology. The Priestly Blessing (Numbers 6,24-26) in the Qumranite Community Rule (1QS),”
Biblica 89, no. 3 (2008): 389-396. Unless indicated otherwise, the Hebrew edition of the Qumran corpus is taken
from The Dead Sea scrolls. Study Edition, 2 vols., ed, Florentino Garcia Martinez and Eibert J.C. Tigchelaar
(Leiden: Brill, 1997-1998).

® Mark 13:20, 22, 27 (variants in Matt. 24:22, 24 31), positions God’s elect, those who serve Jesus, in the
forefront of God’s diasporic ingathering of the exiles. Paul’s conception of election is strongly legal: ti¢ éykaiéoet
Kotd §KAEKTOV Oe0l; Ogog 6 ducardv/“Who shall prosecute the Elect of God? God is the one who vindicates.” 1
Peter 2:9 goes so far as to call the Christ-believers a “chosen race” (yévog éxiextov).

10 b. Ber. 6a has God himself speaking to the unique stature of Israel: 2onR AWYR "IRY ,07W2 NAR 72°07 NNPWY QDR
o212 nnx 12°un/ “You have made me the sole object of your love; I, therefore, shall make you the sole object of my
love in the world [to come].” See also b. Hagg. 3a.



integrity or covenantal obedience, the divinely approved intervention of its intercessory

spokesperson allows the congregation a much stronger assurance of election.

1.2 Brief Survey of Secondary Literature
1.2.1 Introductory Observations

Advocacy-related incidents have received relatively minor attention in the scholarship on
rabbinic literature. Apart from some exceptional studies that explore in more depth the question
of supporting speech in rabbinic settings, one normally finds brief discussions within larger
studies of rabbinic law and theology. An organized presentation of scholarly sources, therefore,
demands a certain degree of creativity. In this effort, | have broken down the secondary sources
according to four general categories: early to mid-twentieth century scholarship, worldly
courtroom approaches, divine courtroom literature, and ancient legal prayer petitions. Despite
only providing a map of the potential topics in play, | believe these categories offer an effective
synopsis of some of the main scholarly orientations toward supporting speech in rabbinic works.

Although an underlying assumption of the present work is that the boundaries between divine
and human courtrooms are somewhat porous in the ancient Jewish imagination, it still makes
sense to present the secondary literature according to its treatment of either earthly or heavenly
courts and the roles advocates presumably play in each legal-religious sphere. It is worth noting,
however, that with the more recent scholarly treatments of the divine courtroom, this binary
begins to collapse. Moreover, some rabbinic episodes demonstrating advocacy, while occurring
outside strictly legal settings, still retain prayer patterns exhibiting legal formulae, such as cases

of holy men intervening in crisis situations. In these instances, scholarly treatment of such



sources provides a useful bridge between scholarship focusing on either worldly or otherworldly
courts.!

With respect to socio-historical and cultural contexts, representations of legal advocacy in
rabbinic Judaism often demonstrate the degrees of tension and harmony between Jewish legal-
religious developments and broader Greek and Roman cultural forces. Such crossing of cultural
borderlines, be they real or imagined, has generated extensive treatment by more recent
scholarship in rabbinic Judaism. Considerable attention has been paid to the role rabbis played as
provincial players, freely interacting with their Greek and Roman cultural surroundings. The
attempt, therefore, to identify any particular rabbinic teaching or tradition as distinctly Jewish,
Greek, or Roman, in either origin or substance, remains inherently problematic.'? Within this
busy scholarly playing field, innovative approaches to ancient Jewish legal discourse have paved

new ground,'? and one subject of particular interest has been the ancient Jewish conception of a

1 The issue of scholarship centered on classical Greek, Roman, and New Testament sources requires comment.
Advocacy in classical Greek and Roman sources belongs to a different field and thus exceeds the scope of this
dissertation. However, while advocacy in classical Athens, the Hellenistic Empire, the late Roman Republic, and the
Roman Principate does not immediately pertain to topics related to late ancient Jewish sources, the broader
contextual background of Greece and Rome still comes into view, as for example in chapter 2 of this study. The
New Testament scholarship dealing with the Spirit-Paraclete, on the other hand, shows a long tradition of spilled
ink, cutting across several fields. It cannot, therefore, receive adequate treatment in this summary and will instead be
selectively considered in chapter 4 below. Those works will be mined in relation to their potential relevance for
understanding, or at minimum appreciating, the later rabbinic material within a wider matrix of Jewish sectarian
salvation theologies.

12 This approach could be considered more of an expansion and resurgence of earlier precedents, rather than as an
outright innovation. For earlier studies, Saul Lieberman, Hellenism in Jewish Palestine: Studies in the Literary
Transmission, Beliefs and Manners of Palestine in the | Century B.C.E.-IV Century C.E. (New York: JTSA, 1950).
By the same author, “Roman Legal Institutions in Early Rabbinics and in the Acta Martyrum,” JOR 35, no. 1
(1944): 1-57; Henry A. Fischel, ed., Essays in Greco-Roman and Related Talmudic Literature (New York: KTAV
Publishing House, 1977). More recently, Yaron Z. Eliav, “The Roman Bath as a Jewish Institution: Another Look at
the Encounter between Judaism and the Greco-Roman Culture,” JSJ 31, no. 4 (2000): 416-454; Daniel Boyarin,
“Hellenism in Jewish Babylonia,” in The Cambridge Companion to the Talmud and Rabbinic Literature, ed.
Charlotte Fonrobert and Martin Jaffee (Cambridge: Cambridge University Press, 2007), 336-364; Michael Satlow,
“Beyond Influence: Toward a New Historiographic Paradigm,” in Jewish Literatures and Cultures: Context and
Intertext, ed. Anita Norich and Yaron Eliav (Providence: Brown Judaic Studies, 2008), 37-53; Hayim Lapin, Rabbis
as Romans: The Rabbinic Movement in Palestine, 100-400 CE (Oxford: Oxford University Press, 2012).

13 Among the many important studies, Catherine Hezser, “Roman Law and Rabbinic Legal Composition,” in The
Cambridge Companion, ed. Fonrobert and Jaffee, 144-64; Beth Berkowitz, Defining Jewish Difference: From

8



divine courtroom, where the God of Israel presides as supreme judge amidst a diverse cast of
accusers, defendants, ministering angels, and advocates.'* As divine courtroom scholarship has
developed, the subject of advocacy within its Jewish theological context has inevitably entered
the discussion, although with the exception of Richard Hidary’s work, there has yet to appear
any recent, in-depth treatment with respect to rabbinic literature and its possible connections to
Late Second Temple antecedents.'® On the other hand, many scholars have addressed the subject
of advocacy within the context of broader topics such as philosophical studies of the law,
courtroom procedure, the divine courtroom, and the influence of Greek and Roman rhetorical
traditions on rabbinic halakhah and midrash. The following survey does not attempt to be
exhaustive; rather, it seeks to identify some of the more important problems and proposed

solutions regarding the presence of supporting speakers within the rabbinic corpus.

1.2.2 Early to Mid-Twentieth Century
In the late nineteenth century, the Lithuanian born and American educated rabbi, Samuel

Mendelsohn, published his main work, The Criminal Jurisprudence of the Ancient Hebrews,®

Antiquity to the Present (Cambridge: Cambridge University Press, 2012), 60-158; Moshe Simon-Shoshan, Stories of
the Law: Narrative Discourse and the Construction of Authority in the Mishnah (New York: Oxford University
Press, 2012); Natalie B. Dohrmann, “Law and Imperial Idioms: Rabbinic Legalism in a Roman World,” in Jews,
Christians, and the Roman Empire: The Poetics of Power in Late Antiquity, ed. Natalie B. Dohrmann and Annette
Yoshiko Reed (Philadelphia: University of Pennsylvania Press, 2013), 63-78; Christine Hayes, What’s Divine about
Divine Law? Early Perspectives (Princeton: Princeton University Press, 2015), 166-370.

14 Most notably, Meira Kensky, Trying Man, Trying God: The Divine Courtroom in Early Jewish and Christian
Literature (TUbingen: Mohr Siebeck, 2010); Shalom E. Holz and Ari Mermelstein eds., The Divine Courtroom in
Comparative Perspective (Leiden: Brill, 2015); Nicholas Ellis, The Hermeneutics of Divine Testing: Cosmic Trials
and Biblical Interpretation in the Epistle of James and Other Jewish Literature (Tlbingen: Mohr Siebeck, 2015);
Shalom E. Holtz, Praying Legally, Brown Judaic Studies 364 (Providence, RIl: Brown Judaic Studies, 2019).

15 See Hayes, What’s Divine about Divine Law,” 191-202; Kensky, Trying Man, Trying God; Hidary, Rabbis
and Classical Rhetoric, 216-63.

16 Samuel Mendelsohn, The Criminal Jurisprudence of the Ancient Hebrews, 2nd ed. (New York: Hermon Press,
1968). Mendelsohn’s contribution to Jewish law within the English-speaking world is well stated by D. B. Kopel in
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which despite its rather dry forms of comparative interpretation, is helpful in revealing the
problem with overstating the rabbinic opposition to professional advocates. Arguing this purely
legal approach to advocacy as problematic was by no means the intention of Mendelsohn
himself, yet the shortcomings become apparent through critical interpretation of his discussion of
rabbinic trial procedure.!’” Mendelsohn did acknowledge that, in Jewish courts, “no counsel or
advocate is allowed to either side,” and he offered a brief explanation for this phenomenon:
If the legal fraternity of today find this low estimate of their usefulness strange and
unwarranted, let them look back to the Talmudic age, when the synegoroi and advocati
flourished in Greece and Rome, and perverted judgment in both countries. Nor was this
idea confined to the Rabbis.!8
Some important considerations, however, militate against Mendelsohn’s view. First, the diversity
of rabbinic sources cited in Mendelsohn’s work indicate the insecure borders between divine and
human courtroom procedure. That is, some rabbinic texts he identifies as illustrating trial
procedure, if examined within their broader context, appeal to divine courtroom guidelines as the
basis for the rabbinic court’s protocol.'® Second, although professional advocates are strongly
discouraged, other courtroom participants, such as the disciple (7°»n%n) undergoing judicial
training, may speak in defense of an accused party.?° Finally, Mendelsohn’s approach conflates

the Greek and Roman systems of courtroom advocacy. While scholars are under no illusion that

the classical Greek system was purely voluntary in practice, in principle the Greek advocates

an article concerning the Jewish legal right to self-defense, “The Torah and Self-Defense,” Dickinson Law Review
109, no. 1 (2004): 35: “He is not even remotely as prestigious as Maimonides or Rashi, nor was Mendelsohn’s work
especially original. However, for an English-language audience, he did provide a good summary of what the more
prestigious commentators had concluded.” In other words, Mendelsohn provided for English speaking readers of the
time a vast compendium of Jewish legal traditions, along with the most esteemed exegetical interpreters who
grappled with these teachings over the centuries.

17 Mendelsohn, Criminal Jurisprudence, 108-52.

18 1pid., 140, n. 327.
19p. Sanhedrin 29a, 32a

20 B, Sanhedrin, 40a. See Mendelsohn’s summary of this possibility in Criminal Jurisprudence, 141-42.
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were prohibited from receiving payments, and this restriction distinguishes them at least in
theory, and partially in practice, from their later Roman counterparts.

An article by Paul L. Ross in the 1933 edition of the US Law Review adopted a similar
perspective to that of Mendelsohn, narrowing the subject of advocacy to the confines of the
worldly courtroom and considering advocates only as lawyers:

It may startle some readers to discover that the profession of the law was no part of the
judicial system of the Hebrews. There were no advocates in the sense that lawyers serve
as such in modern times. There were no lawyers in the modern sense;—men who
demanded and received fees to prosecute and defend cases. In a civil suit, the privilege of
sending a representative to court was extended to the plaintiff, who prosecuted the suit.
This agent acted only as attorney in fact, and not as one at law.?
Neither Mendelsohn nor Ross dwelled too deeply on this situation; nor should they have been
expected to when writing for an American audience more interested in comparative civil and
criminal legislation than the theological underpinnings of such laws. They therefore did not
consider that other forms of advocacy, issuing from either the judges, their disciples, or the
public itself could still indicate the presence of formal, supporting speakers.

The mid-twentieth century scholarship dealing with intersections between rabbinic,
Hellenistic, and Roman modes of legal discourse, interpretation, and codification provides an
important advancement in the study of legal-religious literature. These works are important here
not so much for attending to the presence of advocacy within the rabbinic corpus; rather, it is
their rigorous analysis of classical rhetorical techniques, which illuminates the rabbinic
appropriation of specific Greek and Roman legal categories. Here the work of David Daube, Saul

Lieberman, and Boas Cohen figure prominently. Daube’s identification of Greek and Latin forms

of argumentation in rabbinic literature, while subject to critique on a case-by-case basis, offers

22 Ross, “Lawyers and Judges,” 20.
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one lens through which to view the literary and rhetorical contexts of supporting speakers in
rabbinic writings.?*

Saul Lieberman’s extensive treatment of Greek and Roman influences on rabbinic literature
has received considerable attention,?® notably regarding his analysis of the abundant rabbinic use
of Greek terms and cultural influences, among which the Greek titles for “advocate” are briefly
acknowledged.?” Although Lieberman does not deal directly with advocacy itself, his careful and
rigorous textual analysis of classical rhetorical forms in rabbinic writings provides a basis for
exploring specialized topics such as supporting speakers. Lieberman does identify a few of the
terms for advocates in the rabbinic lexicon, such as synégoros, parakihetos, dikologos
(dworoyog), and a specialized meaning of rhetor (pntwp). Lieberman also considers an
important passage from Genesis Rabbah 49.2, where Abraham’s pleas to God for Sodom are
situated within a Greek courtroom, which times the litigants’ testimonies by means of a water-
clock referred to as the clepsydra (kiey0dpa). He further discusses an advocate (pritmp/110°KR?)
appearing in Sifre Deuteronomy 343, where the speaker adheres to the protocol of publicly
praising (elogium) the king prior to defending his client. These rabbinic parables seeking to
explain divine courtroom procedure, according to Lieberman, did not represent stylistic
flourishes. Rather, they were real-world analogies based on a rabbi’s legitimate exposure t0 a

Roman court of law.®

24 David Daube, “Rabbinic Methods of Interpretation and Hellenistic Rhetoric,” HUCA 22 (1949): 239-264.
% See n. 15 above.

2" Lieberman, “Roman Legal Institutions,” 27-30.

28 |bid., 28.
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1.2.3 Worldly Courtroom Approaches

As mentioned above, a number of scholars have focused on the rabbinic antipathy toward
advocacy, an approach strongly evident in studies focused principally on Jewish civil and
criminal law. Yet any evaluation of rabbinic statements against advocates should be considered
within their specific literary and theological contexts, and if possible, within their cultural and
historical contexts. While there exists a clear hostility toward professional legal advocates in
various rabbinic discussions, this by no means exhausts the possibilities for advocacy within
these traditions. It points more, as will be discussed below, toward the struggle for rabbinic legal
independence and authority within a Roman imperial environment potentially prone toward
overseeing both civil and criminal law and courtroom procedure. Thus far the secondary
literature has not mined these imperial contexts to their potential depths.

An essay by Dov Frimer in the Journal of Law and Religion reflects the relatively limited
value of limiting rabbinic advocacy to earthly courtroom procedure.?® Frimer was correct that
rabbinic halakhah hardly guarantees one the right to counsel, and at times the lawyer could pose
an obstacle to arriving at the truth. Frimer was also justified in the observation that Jewish law in
rabbinic antiquity, being principally an inquisitorial rather than adversarial system, granted far
greater powers to a judge and insisted, at least in principle, on the litigants’ adherence to honest
testimony. Frimer maintained that, within inquisitorial courts, the lawyer had no necessary
functions through which to serve a case, even if one of the principal responsibilities of a lawyer
is to advocate for his or her client. However, the strict equivalence between a lawyer and
advocate is upheld, which is consistent with Frimer’s focus on earthly courtroom procedure and

not on the broader range of meaning for supporting speakers found within divine courtroom

29 Frimer, “The Role of the Lawyer,” 297-305.
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literature, rabbinic holy men narratives, and other extra-courtroom settings. Since the terms for
advocates and lawyers do not always suggest a precise equivalence in the rabbinic literature,
Frimer’s analysis poses limitations on the inquiry into formal, supporting speech in rabbinic
writings. Some of his arguments, nevertheless, will enter the discussion below when examining
both tannaitic and amoraic sources for advocacy.

Jewish legal scholar Daniel Sinclair has argued on similar grounds, targeting the advocate-
for-hire phenomenon and focusing on well-known rabbinic texts showing opposition toward
adversarial forms of legal procedure.® Sinclair likewise appeals to m. Aot 1:8 and b. Shabbat
139a as evidence, but similar to Frimer, does not engage in any significant exegesis of these
passages. Sinclair, however, has offered a compelling argument for the gradual attenuation of
resistance to advocacy within halakhic discussions. He finds evidence of gradual acceptance in
the talmudic literature, although it is difficult to understand the progressive breakdown of
resistance in light of his claim that the earlier Jerusalem Talmud evidence demonstrates greater
acceptance of advocacy than does the Babylonian Talmud. Sinclair refers to such acceptance as
the “permissive approach” to advocacy revealed in some talmudic sources.?! The author has in
mind judicial advocates acting on belief of litigants requiring assistance, rather than professional
supporting speakers, whose role is to persuade both public and judicial opinion.

Another legal scholar who restricts the rabbinic occurrences of advocacy to the domain of
lawyers for hire is Michael J. Broyde, who has contributed for both lay and scholarly audiences a

survey of the dilemma of Jewish lawyers.3? Broyde approaches the issue through the conflict of

%0 Sinclair, “Advocacy and Compassion,” 99-110.
%1 Ibid., 102.

32 Michael J. Broyde, The Pursuit of Justice and Jewish Law: Halakhic Perspectives on the Legal Profession
(New York: Michael Scharf Publication Trust of the Yeshiva University Press, 1996).
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interest a lawyer presents to the early rabbinic courts, which ostensibly banned advocates in light
of their capacity to misstate the facts of a case. In his critique of supporting speakers within
rabbinic sources, the author focuses mainly on the term, 17 579, which in the rabbinic writings
refers to one who advocates as a legal professional on behalf of either an accused or prosecuting
party. He also adopts the same premise shared by other scholars that Jewish courts are modeled
on the inquisitorial pattern, whereby judges are actively involved in the court proceedings, while
still in principle maintaining an impartial view of the litigants prior to arriving at a verdict. This
model, as stated previously, in theory allows no room for courtroom advocates. The judge
functions so as to scrutinize and assess the unrehearsed testimonies of the litigants and witnesses,
rather than impartially umpire the prepared statements of supporting speakers.

Broyde cites m. 4bot 1:8 as evidence that judges work within an inquisitorial system of
justice, refusing to treat any of the litigants with partiality; yet he also maintains that legal
advisors, so long as they are not accomplished scholars and do not offer impartial legal counsel
that will result in harm to the other litigant, may give legal counsel for pay.*® Broyde further
acknowledges the exceptions within the sources for providing legal advice, in that while it may
not occur formally by a paid advocate during courtroom proceedings, it is still permissible for a
non-scholar to offer legal advice to someone outside of the courtroom. In other words, the
traditional Jewish prohibitions on advocacy pertain to the formal legal profession, where legal
advocacy would not be permitted during official periods of litigation within the idealized
rabbinic courtroom; yet outside of it, advocacy may be offered by someone who is neither a

scholar nor judge. The details on how such para-courtroom advocacy would take place, either in

33 Broyde provides a more detailed legal discussion of the precise intent of m. 4b6t 1:8 in an earlier article, “The
Lawyer as Advice Giver in Jewish Law: An Explication of Ethics of the Sages 1:8,” The Jewish Lawyer 10 (1995):
29-40.

15



the form of supporting speech or private counsel, is not altogether clear in Broyde’s work, but his
general argument that advocacy can manifest beyond the courtroom, while still pertaining to the

case, is generally persuasive.

1.2.4 Advocacy and the Divine Courtroom

Any assessment of advocacy in early Judaism or the rabbinic period, whether tending more
toward legal settings or crisis related intercession, needs to grapple on some level with Meira
Kensky’s formidable work, Trying Man, Trying God.>* In her investigation of ancient Jewish and
early Christian legal-religious writings, Kensky’s larger argument centers on how divine
courtroom literature consistently invited its audience to try God’s justice within a reader-
constructed literary court. Divine courtroom texts, from this perspective, enable readers to
participate in the assessment of whether the divine judge will judge justly.®® The current study is
less concerned with the many strengths of Kensky’s thesis and more focused on her brief
attention to the integration of classical advocacy forms with Jewish intercessory traditions.
Kensky’s analysis of the Johannine Paraclete, for example, is important in the sense that she
understands the multiple soteriological roles the Paraclete can provide and thus does not
narrowly restrict the meaning and functions associated with the term. Her interpretation, as well
as the work of A. T. Lincoln that largely guides her argument,®® represents an important effort to

converge both the legal and theological properties of the Johannine Paraclete.

3 Kensky, Trying Man, Trying God. In terms of relevance to the current study, see the author’s discussions of
Second Temple Judaism (119-180), the Gospel of John (223-241), and rabbinic literature (293-342).

3 For the impact of Kensky’s work on more recent scholarship, see Ari Mermelstein and Shalom E. Holtz,
“Introduction: The Divine Courtroom in Comparative Perspective,” in The Divine Courtroom in Comparative
Perspective, ed., Ari Mermelstein and Shalom E. Holtz, (Leiden: Brill, 2015), 1-5.

3% Andrew T. Lincoln, Truth on Trial: The Lawsuit Motif in the Fourth Gospel (Peabody, MA: Hendrickson,
2000).
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Kensky addresses the rabbinic application of the Greek terms for defense and accusation,,
ocvvnyopio/RM10 and kotnyopia/®3vp, acknowledging that these concepts demonstrate
considerable attestation in rabbinic literature and, furthermore, that certain biblical figures such
as Moses appear periodically in rabbinic midrash as playing the role of advocate. Kensky then
attends to the extended series of Mosaic advocacy episodes occurring in Exodus Rabbah. While
acknowledging the forensic nature of these defenses, Kensky does not consider the possible
eschatological content in these midrashim. Her interpretation of the collapsing of time,
nonetheless, is quite useful, insofar as | would argue below that Moses’ defense of Israel often
pertains to the past moment of the offense, the immediate objective of acquittal applied to
Israel’s current state in this world, and the ultimate outcome of Israel’s vindication in the world
to come. This merging of past and present with end times eschatology, as argued above, occurs
commonly in rabbinic advocacy passages. Kensky also discusses the midrashim presenting
Moses’ unsuccessful pleas on his own behalf in Deuteronomy Rabbah, namely his abortive
efforts to evade death in the desert and enter the holy land. When addressing these passages
below, I will argue that such defense arguments had succeeded on behalf of Israel because the
author[s] perceived advocacy as carrying far more credence before God when it was conducted
for the congregation rather than for the purpose of securing individual needs.

Christine Hayes, in her study of Jewish religious law spanning from the biblical through
rabbinic periods,®” addresses rabbinic conceptions of divine law by asking the following
guestion: What is the relationship between divine legislation and the truth, ontologically
speaking, within rabbinic writings? Put another way, do rabbinic texts discussing divine law

share a close relationship with an objectively verifiable standard of truth? And is this truth

37 Hayes, What's Divine about Divine Law?
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represented as eternal, unchanging, and preexistent, or is it only revealed through the scriptural
and rabbinic law itself? Given that the God of Israel is considered the source of both the oral and
written law, Hayes’ analysis of rabbinic law therefore centers on the relationship between
divinely revealed law and its truth-value.

Hayes sets out to discover texts demonstrating standards of authenticity for divine laws, those
employing criteria such as “character, quality, or content.” These are distinguished from
“validity,” meaning law deriving from an ostensibly divine source. Having established the
tension between strict standards of truth and practical standards of justice, Hayes at one point
provides a brief overview of Richard Hidary’s distinctions between heavenly and earthly
advocates, an analysis which attempts to support the notion that truth is not necessarily the
universal rabbinic standard informing judicial verdicts. As stated above, at issue for Hayes is the
role of truth in the law court trial, particularly within the Jewish court and its imagined
representation in the supernal realm. Hayes claims that the divine court, as it is conceived of in
the aggadic literature, retains the prominent attribute of a contest awarding victory to the most
persuasive argument rather than to the most truthful. One aspect of the argument, as applied by
Hayes, makes sense: that too strict a standard for truth in the divine court would render all people
unworthy of a favorable verdict. This leads Hayes, however, to engage in overgeneralizations
regarding the role of advocates in the divine court:

Lawyers and advocates care nothing for truth—only for victory. The divine-human
relationship cannot be sustained when truth is the ultimate goal, and the presence of
lawyers and advocates in the heavenly court ensures that truth does not prevail. %

This in many ways mischaracterizes the presence of advocates in the aggadic literature, reducing

their activity to divinely sanctioned rhetorical exchanges which expiate human guilt through

38 Hayes, What’s Divine about Divine Law, 191-92.
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deceptive modes of persuasion. While it is certainly true that some of these arguments involve
ruses, lies by omission, trickery, and other morally questionable rhetorical devices, these
entertaining exchanges between advocate and deity are less motivated by applying falsehood
toward acquittal than they are by the intention of averting imminent disaster through assertive,
and at times disrespectful, arguments directed at God. Furthermore, not all the arguments in the
heavenly court employ duplicitous rhetoric. Some arguments, as will be argued below, are
grounded in biblical principles supported by quite standard rabbinic interpretive techniques. |
would thus qualify Hayes’ characterization of the divine court by stating that deviation from the
truth forms a part of the advocacy process but does not necessarily govern its operation.

Richard Hidary has perhaps offered the strongest argument to date for why rabbinic literature
rejects worldly courtroom advocates, while at the same time accepting them within the imaginary
divine courtroom. He first addresses the traditional distinction between adversarial and
inquisitorial legal systems, each respectively representing the ancient Roman and rabbinic
litigation methods in the abstract, even if most judicial models incorporate elements of each.*°
While understanding that Roman court settings varied with respect to time and place, Hidary still
notes that the consistent presence of advocates, increasingly professionalized from the Late
Republic onward, was widespread according to an abundance of sources.*® He then poses the
question, given rabbinic Judaism’s understanding of Roman court procedure, whether the ideal
rabbinic courtroom would be inquisitorial or adversarial. Although accepting the rabbinic
inquisitorial ideal, he concedes the possibility such a court may have existed more in the abstract

world of theory than in the practical one of action. Therefore, when one observes a rabbinic

40 Hidary, Rabbis and Classical Rhetoric, 217-21.

43 Hidary, Rabbis and Classical Rhetoric, 221-222.
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attitude toward advocacy’s place in the courtroom, it is difficult to discern to what degree this
perception is motivated by the rabbinic ideal or realistic practice.

Hidary accepts that the rabbinic courtroom does ground itself in one universal, irrevocable
truth to which the judges can appeal; yet the judges also understand persuasion as an essential
element in the argumentative process leading to just verdicts. Rhetorical persuasion, however,
will be abused and misapplied in the power of unscrupulous advocates and is thus better left in
the hands of the judges themselves. During the deliberation process, the rabbinic courtroom
becomes far more adversarial and grants the argumentative process of persuasion to judges who
both defend and prosecute, such that the line between advocate and judge becomes essentially
compromised. This raises the question, of course, as to how essentially different the Roman and
rabbinic courtrooms are, if indeed defense posturing takes place in each. For Hidary, the
adversarial element of courtroom deliberation must be subject to control mechanisms, which
reflect that, while a pure objective truth in the trial does not exist, there still exists a just verdict
that must be carefully ascertained.

Hidary then presents an insightful analysis of the heavenly court, which he argues is filled
with accusers and advocates, who often adopt Greek and Roman methods of persuasive
argumentation. Posing the problem why a practice generally rejected in rabbinic courts would
occur so frequently in the heavenly courts, he argues that the reason lies partially in an historical
inheritance from earlier Second Temple themes. Prominent among these themes is the earlier
developed notion of the Satan as a heavenly accuser, one charged with prosecuting the people of
God. Hidary, other than in isolated passages in the Book of Job, examines extra-biblical material
for heavenly advocates. Through developments in Second Temple literature focused on heavenly

intercessors, Hidary claims that the role of prophetic advocates gradually gave way to the
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heavenly sort, perhaps because the human advocates were no longer thought capable of eliciting
the heavenly compassion required. Hidary also reasons that the need for Roman style advocacy
in the heavenly court stemmed from the reality that God would otherwise judge according to
strict divine standards of justice, leaving his people with no means of exonerating themselves.
Hidary’s analysis shows considerable nuance and successfully expands advocacy’s presence
in the rabbinic literature beyond strict, worldly courtroom procedure. Perhaps requiring greater
clarity in this interpretation is, first, that several advocates in the amoraic literature are indeed
human and are actually battling against supernatural prosecutors. Stated another way, rabbinic
expressions of persuasive advocacy are not limited to the imagined divine courtroom. Second,
surely the rabbis could not conceive of God as an inferior judge compared to those working in
human courts. In reality, it appears that when Israel commits a serious transgression, it is the
presence of the advocate in God’s court that prevents wholesale condemnation, given that divine
legal standards result in no possibility of vindicating the transgressor. Another factor overlooked
in this interpretation are the stakes involved in vindicating Israel. The rabbinic texts of this
period repeatedly seek to reaffirm Israel’s elect and privileged position with God, which
necessitates reconciliation between the two parties for any possible offense that still
compromises that privileged relationship. While acts of rhetorical trickery are present in many of
the advocates’ arguments before God, one should not lose sight of their larger intention, which is
to preserve Israel’s ongoing stature as God’s elect. The texts therefore demonstrate, beyond some

measure of persuasion and trickery, both an apologetic and soteriological component.
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1.2.5 The Ancient Legal Prayer Petition as a Soteriological Model

When advocacy in late ancient Judaism often occurs during crisis situations, the gap between
divine and human legal settings may narrow appreciably. An urgent matter of crisis intervention,
in other words, draws the divine courtroom into the immediate circumstances of worldly affairs.
Joseph Heinemann’s work entitled, Prayer in the Talmud, provides another useful guide, beyond
the divine courtroom, for treating forms of advocacy existing outside human lawcourts. These
liturgical performances show the convergence of legal and soteriological categories, which are
expressed as a formalized ritual of human appeal to the divine.*® In his study, Heinemann
included a chapter dealing with the law-court prayer pattern, a performance whose biblical
manifestations involve a specific form of prayer-petition modelled after a legal appeal to a judge.
This appeal can be operative even if the immediate context is not a formal courtroom setting. As
with the earlier biblical formulas, according to Heinemann, the rabbinic pattern has a distinctive
legal character, often beginning its address in a format such as, “Lord of all worlds” ( 5w 11129
o>1w), while containing a presentation of the evidence defending the just nature of the petition.
Heinemann structured such prayers according to three general sections: an address using formal
appellations for the superior party, a plea involving the petitioner’s defense by which he seeks to
be justified, and the content of the prayer-request itself.*® Further subcategories exist. For
example, in a rabbinic confessional prayer, after addressing God formally, the petitioner often
confesses their guilt, conceding that they cannot be justified according to the strict tenets of

God’s law.

4 Joseph Heinmann, Prayer in the Talmud (Berlin: Walter Degruyter, 1977).

*¢ 1bid., 194.
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In addition to blurring the boundaries between accuser and defendant, Heinemann argued that
the servant-to-master prayers and the law-court prayer pattern are significantly different, despite
that they share the acts of petition and an attempt for acquittal. Both patterns include instances of
advocates and therefore are of relevance to this study. The difference is that the former advocates
for the affected party with an eye to divine clemency, while the latter uses assertive legal
argumentation in an effort to prove God is in the wrong. It is the difference between humble
pleas for leniency accompanied by praise, on the one hand, and bold demands for justice that
both accuse and defend simultaneously.

Heinemann’s understanding of law-court prayer patterns has influenced subsequent
interpretations of rabbinic holy men, where the interplay of legal rulings, soteriology, and
rabbinic narrative are in play.%? In this regard, Suzanne L. Stone’s work on Honi the Circle-
Drawer merits comment, as its application of Heinemann’s method, along with a meticulous
literary analysis, serves to draw out the rhetorical moves informing the rabbinic circle-drawer
narratives.>® Stone’s argument, therefore, problematizes the neat division between earthly
inquisitorial and supernatural adversarial justice, given that the earthly court of the rabbinic
imagination invokes God’s presence as either accuser or defendant. In breaking down this
binary, one also observes that the advocate’s arguments often seek absolution based on appeals

for the accused party’s merits, as opposed to the use of rhetorical trickery characteristic of

52 Joseph Tabory, “Prayers and Berakhot,” in The Literature of the Jewish People in the Period of the Second
Temple and the Talmud, Volume 3: The Literature of the Sages, ed. Shmuel Safrai, Zeev Safrai, Joshua Schwartz,
and Peter J. Tomson (Leiden: Brill, 2006), 279-326; William Morrow, “The Affirmation of Divine Righteousness in
Early Penitential Prayers: A Sign of Judaism’s Entry into the Axial Age,” in Seeking the Favor of God, Volume 1:
The Origins of Penitential Prayer in Second Temple Judaism, ed. Mark J. Boda, Daniel K. Faulk, and R.A. Werline
(Atlanta: SBL, 2006), 101-18.

53 Suzanne L. Stone, “Rabbinic Legal Magic: A New Look at Honi's Circle as the Construction of Law's Space,”
Yale Journal of Law & the Humanities 17 (2005): 97-123.
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advocacy arguments found in later aggadic midrashim. In short, the presence of advocacy before
God’s court cannot be categorically reduced to clever arguments and an ironic reliance on
adversarial justice. The soteriological component is real, and advocacy is acceptable so long as
Israel, or a community representative of Israel, remains the defendant facing condemnation.
Another study, Janet Jerrow’s unpublished dissertation on Exodus Rabbah 42-44, has the
primary objective of performing a literary analysis of God’s character in the exegesis of Exodus
Rabbah 42-44. Jerrow’s exegesis of the early medieval midrash, specifically in relation to the
golden calf, situates Moses’ appeals to God largely within the petitionary form of the law-court
pattern of prayer.>* In doing so, Jerrow identifies instances where at times Moses is less focused
on forgiveness and more intent on steering the Israelites clear of full-fledged disaster. The study
correctly understands Moses as resorting to complaint and petition when addressing God for the
people, bypassing the customary prelude to prayer by way of praising the sovereign. This sense
of urgency is in general agreement with the current study, which attempts to uncover in the
aggadic construction of supporting speakers a biblically legitimized model of prophetic
intervention for the sake of preserving Israel from permanent destruction. | do, however, take
issue with some of Jerrow’s explanations for God’s behavior in the midrash, many of which
pertain to the tension between divine mercy and justice. These areas of disagreement will be
addressed in the latter part of this dissertation during my own exegesis of Exodus Rabbah 42-44.
Another important discussion of the golden calf incident in Exodus Rabbah 42-44 occurs in

an essay by Michael Graves, who focuses on the balance between sophisticated exegesis and

54 Janet Jerrow, “Arguing with God in the Wake of the Golden Calf Episode: The Rabbis Read Exodus 32,” (PhD
diss., Southern Methodist University, 2005).
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expressions of cultural context within the rabbinic midrashim.®” Graves’ larger intention aims at
accounting for how the “rabbinic Moses” developed over time within the Jewish text traditions,
beginning with proposed late Second Temple antecedents, moving through the commentary of
Mekhilta de’Rabbi Ishmael, and then concluding with the much later work of Exodus Rabbah.
Graves views Exodus Rabbah as ““a full representation of Moses as seen by rabbinic Jews of late
antiquity and the Middle Ages.”®® In his analysis of extra-biblical representations of Moses as
advocate in the midrash, Graves concentrates on the re-creation of Moses within a rabbinic
image, while at the same time viewing these passages as complex exegesis in their own right.
Graves also understands the expanded role of Moses as mediator in the later midrashim as
evidence of a significant change in the rabbis’ world itself, as the narrative expansions of the
biblical Moses are suggested as reflecting contemporary concerns. Graves has emphasized the
different rabbinic lenses through which Moses commits the same act of advocacy for the
Israelites following the golden calf incident, raising the question as to why this role of Moses
acquired such prominence among the later rabbis. The author’s solution points toward the
hostility encountered by Jews in Christian-ruled societies, and that the elevation of Moses to
such great heights constitutes a response against Christian accusations that Moses himself
rebuked Israel and could no longer suffer their continual disobedience toward God. The ability of
Moses to deliver Israel from disasters would have reflected, according to Graves, the disasters
the diasporic Jewish communities confronted in Christian-ruled lands, where persecution was an

ongoing possibility.

57 Michael Graves, “Scholar and Advocate: The Stories of Moses in Midrash Exodus Rabbah,” BBR 21, no. 1
(2011), 1-22; On the presence of “recurring patterns™ in rabbinic midrashim as a lens through which to interpret
socio-historical background, Richard Kalmin, "Midrash and Social History," in Current Trends in the Study of
Midrash, ed. Carol Bakhos (Leiden: Brill, 2006), 133-60.

%8 Graves, “Scholar and Advocate,” 2. One could argue that Graves’ analysis is overly teleological, but his
discussions of the limited texts he chooses still yield insightful results.
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While there is little in the way of smoking-gun evidence for this connection between the
textually constructed rabbinic Moses and Christian-ruled environments, the notion that Moses as
advocate reflects an ongoing effort to avert disaster does intersect with the broader argument of
the current study: that the soteriological role of both prophets and holy men as advocates
consisted largely in staving off an impending verdict of condemnation against Israel both in the
immediate present and eschatological future, and that disaster indeed awaited Israel absent of
direct intervention by one of God’s spokespersons. In Graves’ defense, the connection between
this soteriological approach and a response to Christian replacement theology cannot be ruled
out, given that even early Christian texts have Jesus directly interceding for his people before
God the father, a phenomenon whose forensic significance is similarly in view. My argument
below, however, will view the rabbinization of Moses, as well as his advanced argumentative
skills, as more of an internal development among elite rabbinic scholars, who recast the
prophetic nature of advocacy into that of the consummate scholar excelling in legal and
academic environments. That the scholarly Moses still prioritizes the salvation and election of
Israel does not automatically imply direct competition with Christian ideology, since this project
of legitimizing Israel’s special standing with God long predates late ancient and early medieval

Judaism.

1.3 Summary of the Secondary Literature

The current discussion has engaged with scholarship on ancient constructions constructions of
Jewish advocacy, mainly within the spheres of earthly courtroom lawyers and litigants, Greek
and Roman rhetorical influences, divine courtroom literature, and divinely favored intercessors

performing lawcourt prayer patterns, often as a mode of crisis-intervention on behalf of the
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congregation of Israel. Approaches focusing on the rabbinically constructed earthly court
generally consider advocacy in terms of defense lawyers for hire, the presence of which is
deemed strongly objectionable in comparison to the idealized construction of inquisitorial
rabbinic legal procedure. The exceptions to advocacy’s prohibition in the rabbinic courtroom,
however, namely the principle that those incapable of understanding the facts and procedure
surrounding a case deserve some form of advocacy from the judges, opens up opportunities to
explore advocacy in the late ancient rabbinic lawcourt.

More innovative approaches to rabbinic occurrences of advocacy have recently focused on
the divine courtroom, where scholars have emphasized Greek and Roman argumentative
techniques, unresolved issues of theodicy, and the relationship between law and truth. There has
also been a modest attempt to expand the role of advocates beyond the human court into other
spheres of human affairs, where holy men or prominent individuals of means might advocate on
behalf of either an individual or collective confronting an imminent crisis. Within any of these
areas, the combined influences of Greek, Roman, and traditionally Jewish or Israelite rhetorical
elements potentially come into play.

Divine courtroom scholarship and studies of lawcourt prayer patterns provide promising
avenues for assessing the place of supporting speakers in the rabbinic corpus. It is important,
however, that these approaches engage in responsible exegetical interpretation of the literature in
question, with a view to understanding the larger literary contexts and theological motivations
underlying a given textual unit. Hidary’s work is representative in this regard, as he has drawn on
several Second Temple and rabbinic sources to support his argument that divine courtroom
advocates operated within a Roman-style courtroom. These sources, however, are rarely

considered in terms of their larger textual settings and how they might contribute to a broader
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vision of the salvation and ongoing election of Israel. Stated another way, if divine courtroom
literature portrays advocates as employing adversarial courtroom strategies, what further
purposes, beyond immediate exoneration of the defendant, do such strategies serve?

A deeper dive into many of these early Jewish and rabbinic sources demonstrates a strong
intersection between advocacy and corporate salvation. The rabbinic advocate is quite often
pleading for acquittal in the immediate present, which then extends temporally to Israel’s long-
term salvation. Since so many of the passages containing advocacy terminology and discourse
involve Israel’s need for clemency and acquittal in the past, present, and future, it follows that
much of this literature contains strong soteriological motivations. A defense of Israel in the
divine court reflects a larger rabbinic defense of Israel in the divine economy of election and
salvation. Where holy men are at work interceding on behalf of a collective, the question
likewise emerges as to whether such interventions also serve larger apologetic purposes.
Alternatively, where eschatology becomes increasingly realized and less urgent, the nature of

Jewish advocacy exhibits a combination of forensic and soteriological properties.

1.4 Overview of Advocacy Text Traditions

At this juncture, a brief overview is warranted concerning the arguments and text traditions
included in this dissertation. This analysis of early Jewish texts presenting supporting speech
does not attempt to be exhaustive but rather identifies important passages evidencing the
soteriological functions of advocacy before the God of Israel. Many of the pre-rabbinic advocacy
texts in chapter 3 of this study deal with prophetic, scribal, priestly, angelic, or postmortem
figures who plead the case of their people before divine authorities. These texts are immersed in

eschatological anticipation, attempting at the same time to account for why redemption from evil

28



powers has yet to occur. Attempting to reconcile the assurance of deliverance with the prolonged
agony of everyday life leads some of these texts to engage in lawcourt patterns of prayer, while
others resort to more penitential forms of pleading. It will be argued that the nature of advocacy
in these texts is largely dependent on the degree of eschatological urgency. To the extent that
many of these texts are apocalyptic, the advocate engages in crisis resolution, attempting to
reclaim what is perceived as Israel’s lost status of election in spite of a pervasive atmosphere of
despair. It will be further argued that advocacy in such text traditions incorporates several
longstanding themes of Jewish theology, through which the gulf between hopeful expectation
and dismal reality is negotiated. 1 Baruch and 4 Ezra, for example, will approach the disastrous
state of Israel’s banishment through the principles of covenant forfeiture and renewal, offering
prayers of confession followed by intercessory appeals. Ezra’s appeals will move closer to
lawcourt prayer patterns, given his direct challenge to the angel Uriel concerning the salvation of
both Israel and the world at large.

Angelic figures appear often within such early Jewish texts, playing the roles of advocate,
accuser, protector, and compiler of human deeds. In some texts, as will be shown in the
Testaments of Levi and Dan, angelic patrons may represent the state of Israel and act as both
atoning, intercessory, and custodial figures. The diverse functions of divine messengers in these
apocalyptic traditions demonstrate the inadequacy of covenant obedience alone, instead pointing
to the reality of supernatural figures exchanging forces beyond human control.

These same exhibitions of divine power occur also on behalf of postmortem souls pursuing
deliverance in anticipation of heavenly judgment, as in the partially preserved text of the
Apocalypse of Zephaniah. Here the struggle of the intermediate soul for safe passage to eternal

peace hinges on the intercessory appeals of numerous benevolent angels. The destiny of the
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postmortem soul, and its need for supporting speech, is also considered in relation to the first
Hebrew patriarch in the Testament of Abraham. In this text, the patriarch functions in some
measure as a role model of the honorable postmortem soul, learning not to condemn others but
instead to constantly intercede on their behalf. Again, humanity’s state of helplessness is
underscored, existing in tension with covenant breach and faithfulness. When Moses appears as
advocate, the issues of covenant instability and human weakness occupy the forefront, as in the
Book of Jubilees. Moses will attempt to convince God that supernatural forces compromise the
Israelite’s faith, a situation all the more dire considering the people’s innate inability to remain
faithful in the first place.

Whereas the texts mentioned thus far are largely apocalyptic and express a great state of
urgency igniting the act of advocacy, other works adopt either a more rigorous exegetical
approach, as in the case of Philo, or capture an inaugural state of eschatology as demonstrated in
the Gospel of John. I will argue, therefore, that the decreased temperature of eschatological
longing allows both text traditions to consider advocacy within a more daily life cycle of divine
favor and salvation. Both writers present the role of an advocate-intercessor within non-
apocalyptic contexts, yet their writings still reveal a strong soteriological component, which in
Philo’s case may also reflect the human realm of delivering a person facing immediate disaster.
Such is the case, for example, of the Paraclete who assists the disgraced governor, Flaccus. More
commonly, the Paraclete manifests within the divine economy of salvation, atonement,
intercession, and guardianship. Since Philo did not live to see the decimated state of Jerusalem
and the destruction of the Second Temple, he can consider divine advocacy within a more stable,
romanticized state of Israel, regardless of the chaos and anti-Judaism he may have witnessed in

his day. John’s Gospel, however, must salvage the longevity of Israel post destructione templz,
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and his creative solution rests in the long-term preservation of the redeemed community through
the patronage and protection of the divine Paraclete. The protection and representation afforded
by the Paraclete removes the problem of prophecies unfulfilled and leaves the ultimate arrival of
the eschaton open-ended.

The rabbinic text traditions within this study belong to a qualitatively different literary,
religious, and cultural environment in comparison to the diverse writings of early Judaism. To
begin, the theological assumptions conveyed in much of the tannaitic literature suggest an Israel
already redeemed, something akin to an inaugurated restoration eschatology, whether that
manifests through reflections on the past or discussions of an idealized present. This
phenomenon, together with the literary, pedagogical, and rhetorical influences of the Greek
Second Sophistic, provides a backdrop for the tannaitic proclamations regarding advocacy in
Mishnah Abat, the Mekhilta d'Rabbi Yishmael, and Sifre Deuteronomy. | will argue that an
intellectual identity among the rabbis embracing Hebrew language, idealization of the past,
judicial autonomy, and an inaugurated state of eschatology represents one key to understanding
advocacy passages in early rabbinic literature. Passages within the Tosefta suggesting the
expiatory functions of a Paraclete will also receive due consideration. Finally, the narrative of
Honi the Circle Drawer, most likely first attested in narrative form within Mishnah Peabh,
illustrates an instance where halakhic observance cannot resolve a crisis, leading the rabbis to
enlist the intercessory powers of a holy man and adapt them to their halakhic arguments.

The amoraic literature demonstrates a growing rabbinic tendency to place advocacy
statements within much larger discussions involving a halakhic opinion or argument. A more
intense focus also emerges in terms of Israel’s election and separation from other nations of the

world. In that sense, defending Israel often occurs alongside of distinguishing her privilege when
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divine judgment occurs. Several brief passages appear stating that “an accuser cannot become an
advocate.” While the references may not always suggest something theologically profound, they
do indicate the degree to which Roman constructions of advocacy could enter seamlessly into
halakhic conversations. The amoraic literature will also expand on the possibilities of inanimate
objects and abstract principles working as advocates, where repentance, good deeds, and
patriarchal merit act as objects one can appeal to when finding oneself on the wrong side of
God’s judgment. This section will also examine a narrative from the Jerusalem Talmud that
compares the Roman patron to that of God itself, mainly in an attempt to demonstrate the vast
superiority of the latter; but as has not been discussed much by scholars, this superiority exists
foremost within the predicament of crisis, arguing that the worldly patron proves ineffectual
when charged with the request to save a person’s life.

A number of Amoraic texts exhibiting advocacy, however, do interact with more weighty
theological concerns, especially in the more detailed discussion of the rabbinic new year festival
and the various intercessory elements associated with its eschatology. These midrashim, taken
from both Leviticus Rabbah, Pesikta Rab-Kannah, and the two Talmuds, will illustrate the
frequent inseparability between supporting speech and eschatological deliverance. The texts will
also show a relatively stark separation between Israel and other nations, suggesting perhaps a
more hostile political environment confronted by the authors of these texts. Texts involving
renowned biblical figures further tend to embrace more theologically significant topics, for they
attempt to transfer advocacy incidents happening in the Hebrew Bible to either the present world
or the world to come. This is especially true in the case of Elijah, who occupies a unique status

among corporate Israel in the rabbinic writings, at once an adviser and counsellor concerning the
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finer points of halakhah, but on the other hand one represented as a herald for the anticipated
world to come.

Abraham and Moses, however, command a different level of respect when their biblical acts
of advocacy are considered within the talmudic literature and aggadic midrashim. Rabbinic
interpreters consistently reinvent these two figures as consummate Torah scholars, who by virtue
of their storied accomplishments and divine favor, serve as vehicles through which Israel’s elect
standing among the nations attains greater clarity and confirmation. Both Genesis Rabbah 49 and
Exodus Rabbah 42-44 show each advocate pleading for both Sodom and Israel before an
imaginary divine court, not so much to reconfirm the piety of the prophet or the forgiveness
extended to Israel, but rather to collapse past, present, and future time within the project of
celebrating Israel’s inviolable state of election. In this setting, the polished and articulate
spokesperson also becomes a rabbinic model for scholarly excellence and piety. The aggadic
midrashim dealing with these figures, both the late ancient texts composed in Palestine as well as
the early medieval compilations such as Exodus Rabbah, retain the premise that Israel cannot
secure salvation by merit alone. At various times, God’s intervention is requisite for the ongoing
preservation of Israel, and the responsibility of eliciting such intervention often falls on the
advocate.

Despite the relatively advanced moral standing and wisdom attributed to advocates pleading
before the rabbinic divine court, even Moses, preeminent among them, falls prey at times to
human imperfection. In the case of Moses in Deuteronomy Rabbah 11, Moses pleads persistently
before God that he might be granted passage into the land of Israel prior to his death. The
prophet amasses a number of audacious arguments, displays contempt for his own people, and

even raises the possibility that his ban from Israel has resulted in the Torah’s becoming a
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fraudulent document. This narrative functions as a closing argument for how closely the rabbinic
advocate’s office connected to the welfare of corporate Israel, and how putting the advocate’s
well-being above the collective welfare of God’s people could only result in a swift divine

response affirming the primacy of the latter.
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Chapter 2: Terminology and Methodological Considerations

2.1 Introduction

The convergence of divine and human judges, courtrooms, discussions, and doctrines in late
ancient Judaism, as a legal-theological environment informing the textual landscape inhabited by
supporting speakers, takes place within a broader sociohistorical setting: that being the Greek
and Roman imperial arena of legal contests from the Hellenistic period forward, along with the
schools of rhetoric that emerged as training centers for up-and-coming legal professionals.®® In
this environment, can one consider Jewish authors, both in Palestine and the diaspora, as literary
participants in and adapters of Greek and Roman advocacy traditions? The Jewish people, having
been imperial subjects of the Ptolemies, Seleucids, and Romans, and during the Roman period
having remained in several cities that retained a Greek cultural identity, present an illuminating
case of cultural convergence regarding legal traditions in Late Antiquity. Within the provinces
where the rabbinic teachings, literature, and culture are evidenced, Jewish legal traditions show
varying degrees of influence from both Greek and Roman cultural forces. These influences
function, | would argue, more on the level of cultural interplay rather than as primary
determinants of Jewish text traditions. The phenomenon of legal advocacy present in rabbinic
literature, for example, demonstrates this convergence quite aptly, as its earlier Israelite elements
are attested in the biblical corpus, often inseparable from theological constructions of Yahweh’s

court. Much later within the rabbinic corpus these biblical traditions apply Greek and Roman

80 On Greek law in the Ptolemaic territories, Hans-Albert Rupprecht, “Greek Law in Foreign Surroundings:
Continuity and Development,” in The Cambridge Companion to Ancient Greek Law, ed. Michael Gagarin and
David Cohen (Cambridge: Cambridge University Press, 2005), 328-342; on the Late Republic, J. G. F. Powell and
Jeremy Paterson, eds., Cicero the Advocate (Oxford: Oxford University Press, 2004); on the development of
rhetorical schools, M.L. Clarke, Rhetoric at Rome: A Historical Survey (New York: Routledge, 1996); Michael C.
Alexander, “Oratory, Rhetoric, and Politics in the Republic,” in A Companion to Roman Rhetoric, ed. Jon Hall and
William Dominik (West Sussex: Wiley-Blackwell, 2010), 98-108; Robert A. Kaster, Guardians of Language: The
Grammarian and Society in Late Antiquity (Berkeley: UC Press, 1997); On general legal developments in Late
Antiquity, Jill Harries, Law and Empire in Late Antiquity (Cambridge: Cambridge University Press, 1999).

35



terminology, adding real-life analogies in discussions among rabbinic exegetes and expounders
of legal procedure.

Given the complex Greek and Roman cultural forces at work, the following chapter will first
present a brief overview of the nature and significance of advocacy in ancient Athenian and
Roman courts of law. By observing the shades of meaning associated with Greek and Roman
advocates, as well as the perception of their roles among various ancient authors, a few insights
will hopefully emerge regarding the Jewish appropriation of classical models of supporting
speech. The function of an advocate as patron, and sometimes as a supporter of the less
privileged, will demonstrate how easily this notion could merge with the attributes of
benevolence and guardianship associated with preeminent biblical figures, whom many rabbis
perceived as legitimate post-mortem advocates.®* The tradition in ancient Athens that an
advocate should receive no pay,®? as opposed to the gradual development of a professional class
of Roman advocates by the Late Republic, indicates that the rabbinic writers were in one respect
more at home with the Greek model and repudiated the highly adversarial nature of Roman
litigation. On the other hand, the ability of a Roman advocate to invoke identity associations
between himself and his client bears a strong resemblance to some rabbinic forms of advocacy.
Roman advocates even appealed to inanimate entities as advocates for the defense, which
likewise is characteristic of certain rabbinic texts.®® Another noteworthy element of Roman

advocacy is the disdain exhibited by several writers, from the first century forward, against

81 To take but one example, in b. Bav. Metz. 85b, Elijah explains his late arrival to the rabbinic academy as being
due to his customary awakening and preparation of the three Jewish patriarchs, who regularly perform intercessory
prayers on behalf of the people.

52 Dem., Against Stephanus 2, XL.V1.26; Rhet. Alex., 1444a-1444h, 40-41.

8 James M. May, “The Rhetoric of Advocacy and Patronclient Identification: Variation on a Theme,” AJP 102,
no. 3 (1981): 309; Cicero, Pro Sestio 31, 71.
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advocates who do not belong to the traditional Roman aristocracy and theoretically pose a threat
to an idealized form of advocacy based on patronage. The threat to those traditionally occupying
elite positions in the forensic sphere may offer an additional explanation for why rabbis
expressed contempt toward advocacy for hire. As the scholarly class managing their own courts
of law, it would make sense to reject a form of forensic activity that could potentially
compromise the authority of rabbinic judges.

Having established the nature and terminology of advocacy in ancient Athens, and broadly
over the main historical divisions of the Roman Empire, the focus of this chapter will turn to
defending the soteriological basis for interpreting ancient Jewish advocacy narratives. Attention
will first be drawn to the strong juridical component of salvation in late ancient Jewish literature.
I will argue that this convergence of legal and soteriological elements often shows porous
dividing lines between the human and divine courts of rabbinic literature. The key phenomena,
therefore, characteristic of advocacy narratives will pertain to accusation, condemnation,
defense, acquittal, and redemption, all of which are relevant to the rabbinic court seeking its cues
from the heavenly court above. | will further argue that the narrativizing of advocacy
occurrences consistently maintains the predicament of a broken relationship between two parties,
which the advocate works to reconcile in order to produce a saving outcome. Finally, I will again
take up the argument for the close connection between advocacy and renewed divine election,
given the strained relationships between two parties that necessitate an advocate’s intervention.
Many texts involving supporting speakers, in this case, maintain a larger focus on reaffirming

Israel’s privileged place in the divine economy of salvation.
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2.2: Principles of Advocacy in Ancient Athens

The common term for an advocate in ancient Athens is synégoros (cuviyopoc). The act of
speaking alongside another person or being in agreement, by extension, conveys the sense of an
advocate, most often a public spokesperson selected by the state, enjoined with such
responsibilities as “to defend laws against proposed changes before the nomothetai”®* and “to
conduct public prosecutions.”® As opposed to volunteer prosecutors, when critical political-
economic interests came into view, a synégoros could be appointed to represent the state. Such
cases might involve interstate arbitration,®® rights to sanctuaries,®” vital public prosecutions for
high-profile criminal cases or corruption,®® and defense of laws pending amendment or
nullification.®® Advocates in private cases, however, were well-known for both prosecuting and
representing defendants facing prosecution, while they were prohibited from collecting fees for
their services, a restriction often claimed to have been violated. Those representing private
litigants, be it a friend, family member, fellow-citizen of the deme, or colleague, could simply

assist at a particular point of the trial or else plead the case entirely. In other instances, the

64 A committee of dicasts in ancient Athens entrusted with revisions to the laws.

8 Liddell, Henry George, Robert Scott, Henry Stuart Jones, and Roderick McKenzie, A Greek-English lexicon.
(Oxford: Clarendon Press, 1940), 1491. From here on forward cited as LSJ.

% Sheila L Ager, Interstate arbitrations in the Greek world, 337-90 B.C (Berkeley, Ca: University of California
Press, 1996), 218-219; 253, 274; Adele C. Scafuro, “I1G 112 204: Boundary Setting and Legal Process in Classical
Athens,” in Symposion 1999. Vortrage zur griechischen und hellenistischen Rechtsgeschichte, ed. Gerhard Thir and
Francisco J. Fernandez Nieto (K&In: Béhlau, 2003), 123-143.

57 Nikolaos Papazarkadas, Sacred and Public Land in Ancient Athens (Oxford: Oxford University Press, 2011),
101-102; 188.

8 Steven Johnstone, Disputes and Democracy: The Consequences of Litigation in Ancient Athens (Austin:
University of Texas Press, 1999), 6, 38.

% Robert Johnson Bonner, Lawyers and Litigants in Ancient Athens: The Genesis of the Legal Profession
(Chicago: University of Chicago Press, 1927), 200.
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litigant relied on the prepared speech of a logographer as the vehicle through which to present his
argument.”®

To the degree that Athens possessed a relatively advanced system of laws and legal
procedures, an accompanying demand emerged for advocates in possession of specialized
knowledge and litigation skills.”* It can be argued, therefore, that fifth-fourth century BCE
Athens witnessed the birth of advanced courtroom rhetoric.’ This allowed the opportunity for
advocates to speak as those knowledgeable regarding the facts and events of a case and how they
should be interpreted. They also could act as those who truly knew the litigant and how
honorable he conducted himself as a citizen, offering rhetorical flourishes and emotional appeals,
along with the request for a decision in support of the litigant they would represent.”® S.C.
Todd’s monumental work on Athenian law argues that the presence of synégoroi in Athenian law
courts presupposed that, while every citizen presumably maintained an equal right to defend their
interests in a court of law, not every citizen possessed equal knowledge or rhetorical skills.”
With the permission of the courts, an advocate could be appointed for a litigant perceived to be at

a disadvantage.” It was requisite, however, that no close financial or professional connection

0 Aristophanes, Clouds, I1., 1089-1090; Isaeus IV. George Kennedy, “The Rhetoric of Advocacy in Greece and
Rome,” AJP 89, no. 4 (Oct. 1968): 419.

"L Anton-Hermann Chroust, “Legal Profession in Ancient Athens,” Notre Dame Law Review 29, no. 3 (1954):
341.

2 Hans Julius Wolff, “Demosthenes as Advocate: The Functions and Methods of Legal Consultants in Ancient
Athens,” in Oxford Readings in the Attic Orators, ed. Edwin Carawan (Oxford: Oxford University Press, 2007), 91-
115.

3 Isaeus 1V.26: 8mep v oDV kol DUdY Ekactog afimoete, ToDTo Kai TovTolsl Toig veavickolg PePfordoarts./
“Whatever each of you would deem proper for yourselves, confirm that [ruling] in favor of these young men.”

4 S.C. Todd, The Shape of Athenian Law (Oxford: Clarendon Press, 1993), 94; Kennedy, “Rhetoric of
Advocacy, 220.

5 Robert J. Bonner, Evidence in Athenian courts (Chicago, University of Chicago Press, 1905), 82-83.
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existed between litigant and advocate.’® Advocates are evidenced as fellow members of the
litigant’s clan,’’ blood-relatives,’® and simply as friends."®

One prominent rhetorician of the late ancient period, Hermogenes, speaking in the second
century CE, posed four situations in which an advocate would be warranted for pleading a case.
These included (1) the case of a female, who presumably was legally prohibited from pleading
on her own behalf; (2) the situation of being either too young or old to adequately litigate in
court; (3) that of being a slave or any other individual lacking citizen rights; and (4) the case of a
male prostitute.° The first three settings pertain to those lacking the legal right to litigate, while
the final scenario involves one who might legally represent themselves but due to exigent
circumstances requires an advocate to perform virtually the entire case on their behalf.8* To take
one noteworthy example, Herodotus characterizes the plight of the soldier Miltiadus, who
returned to Athens from Paros and faced impeachment. He was forced to endure his
impeachment trial on a bed in court, owing to his thigh rotting away (onmopuévov) from a battle-
wound, and received the assistance of friends who advocated (vrepomeloyéovto) for him

successfully in the courtroom.®?

6 Todd, Shape of Athenian Law, 94.
7 Andocides 1:150.
8 Dem. 32.1

" Lys. 5.1, cited in Lene Rubinstein, Litigation and Cooperation: Supporting Speakers in the Courts of Classical
Athens (Stuttgart: F. Steiner Verlag, 2000), 159.

8 Hermog., Staseis, 40.15. For a summary of the primary source evidence for the prostitution law, see
Konstantinos Kapparis, Prostitution in the Ancient Greek World (Berlin: Walter de Gruyter, 2018), 161-171.

81 Antiphon I; Hyperedies IV, For Euxenippus.

82 Herod. VI.136.
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In terms of political ideology, advocacy was thought to embrace the fundamental values of a
democracy. This principle receives one of its most outspoken statements in the writings of the
fourth century BCE Athenian orator, Hypereides, who is reported in one case to have defended a
man facing impeachment on the charge of accepting a bribe. The payment was received, so the
prosecution claimed, in return for falsely reporting an oracular dream in the Temple of
Amphiaraus.®® During the defense of his client, Hypereides celebrates legal advocacy as ranking
among the most cherished institutions of a democratic polis, a form of litigant-support which the
prosecution has compromised and manipulated toward its own benefit.
Kol TPOG TOVTOLG 0VOE PonBETV 0VOEVA PTG OETV AT 0VOE GLVAYOPELELY, ALY
TOPOKELEDT] TOIG OIKAGTOIG U1 €AV dKovEW TOV avaPatvovtov. Kaitol Tt TOV<ToL> TAV
&v i) mOAeL BEATIOV 1) ONUOTIKMOTEPOV €GTL, TOAADV Kol GAA®V KAADV SvTmv, §| OToOTAV TIC
01 N¢ €l dydva Kol Kivouvov KaTaosTag pr dvvnTot VIEP £0vTod Amoroyeichat, TOHTE
1OV BovAdpevov Tdv moAT®dV £EgTvan avafdvta fondfjcot Kai Tovg dikacTo VIEP TOD
Tpaypotog T olkona dddEat;
You further claim that no one should be permitted to assist him or to advocate for him;
rather, you advise the jurors to deny a hearing for the [supporting speakers] coming up.
Yet what is better among those [institutions] within the polis, or more democratic among
the many other beautiful things that exist, than this: whenever some private citizen is
standing in danger at trial, and is unable to act as a defendant on his own behalf, to permit
someone, who among the citizens desires to step up, to help this man and to instruct the
jury regarding the just [presentation] of the case.”®*

Hypereides’ argument exhorts jurors to take note of vulnerable citizens under indictment, those

incapable of adequately pleading their case and thus facing grave consequences should they be

convicted unjustly. The orator believes that the prosecution has denied the defendant the

fundamental right to advocates speaking on his behalf.

8 On the Temple of Amphiaraus, see Pausanias, 1.34, in Pausanias. Description of Greece, Volume I: Books 1-2,
trans., W. H. S. Jones. LCL 93 (Cambridge, MA: Harvard University Press, 1918), 182-87; John G. Pedley,
Sanctuaries and the Sacred in the Ancient Greek World (Cambridge: Cambridge University Press, 2006), 32-34.

8 Hypereides IV.11. The Greek text of Hypereides 1V is taken from C. Jensen, Hyperidis orationes sex cum
ceterarum fragmentis (Stutgardiae: Teubner, 1963), 42. The translation is my own. See also Hypereides 1.10.
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Within the complex system of public and private litigation that existed in ancient Athens, the
ideal portrait of advocacy presented by Hypereides should be considered in light of the legitimate
fear the ancient Greeks harbored for abuses inherent within legal representation. These involved
the receiving of pay and the attendant risk of advocates speaking whatever they were paid to say,
as opposed to the truth itself. This apprehension demonstrates that the risk of compromising the
truth in legal cases is not a uniquely rabbinic phenomenon associated with an inquisitorial system
of justice. Just as the rabbis appealed to a higher, divine power underlying the laws and their
application, ancient Athens had its own political, moral, and religious principles underlying their
pursuit of truth in the courtroom. Therefore, while professional advocacy for hire was against the
law in ancient Athens, some sources raise the possibility that certain advocates indeed received
remuneration for their services, and according to the Rhetorica ad Alexandrum, accusations
concerning advocacy for hire were a common occurrence that litigants needed to be ready to
defend against.

TOV aOTOV O TpdTOV KAV | NUAS €ml e cuvnyopelv AEyT TG, OLOAOYNGOVTES
elpovevcdeda Kol TOV aitidpevov NUAG Emdeifopey ToDTo TOoVVTA Koi TOVG GAAOVG
droavtag. v 0¢ obdv dtopod ta £10m, Kai Aéye dG ol pev Emi ypripocty, ol o¢ &ni
Yapioty, ol 8¢ &mi Tipmpiong, oi 82 émi Toic cuvyopodoty: | ooV PEV oDV AmdPove St
xépv cuvnyopodvta, OV O’ Evavtiov Aéye o0d” €ml pukpd LicH® cuvnyopeiv: Ommg yap
AGPn apydplov adikme, ody Ommg pn €xtior, dwkdleTo.

In the same way also, if someone says that we are acting as advocates for financial
reward, we shall admit it in an ironical tone, and prove that the person accusing us does
the same, and so does everybody else. Now, distinguish between the different sorts of
reward and say that some people act as advocates for money, others as a favor, others for
revenge, others for honors; and then show that you yourself are acting as advocate for a
favor, but say that your opponent is acting for a reward, and not a small one, as he is

bringing the case in order to receive money dishonestly, not in order to avoid having to
pay money.2®

8 Dem. 46.2, Against Stephanus 2.

8 Rhet. Alex., 1444a-1444h, 40-41. Greek text taken from LCL 317.
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In Lycurgus’s Against Leocrates, the measure of a supporting speaker’s worth is their ability
to defend someone “on behalf of democracy and the laws” (Vnép Dp®OV Kol TGV VOU®V Kol THG
dnuoxpartiac),®” while those who defend criminals for a fee demonstrate their willingness to
participate in the crimes themselves.® One observes, therefore, within the Athenian institution of
legal advocacy both the ideal to which supporting speakers were expected to aspire and the
violation of the ideal itself, which was commonly attributed to a litigant’s opponents. The ideal
embraced such values as friendship, favor, public services to the state, and democracy, while its
opposite entailed the application of rhetorical skill to either the distortion of the truth or the
furthering of criminal activity in order to profit by it.

At this juncture, it is worthwhile to consider what components of ancient Athenian advocacy
may be relevant to supporting speech episodes in late ancient Judaism. To begin, the prohibition
on advocates receiving pay also existed in rabbinic courtrooms, although in the case of rabbinic
writings, the grounds for such appear more theological in nature. Rabbinic courts, modelling
themselves largely as vehicles for expressing the divine will in everyday legal situations,
perceived divine truth as corruptible if legal decisions bore the influence of financial
incentives.®° Therefore, the admonition to judges in Mishnah Abét, for example, not to play the

role of advocates, considered in its larger literary context, belongs to a set of guidelines

87 Lycurgus, Against Leocrates, 138. Greek text taken from LCL 395.
8 10 yap VrEp THV ASIKNGAVTIOV AmoroyEicOal TekpPOV TV Tl Kol TV TEmpayévmv ol TotodTot fv
HETACYOLEV. OV Yap Ol KOO VU@V yeyeviioBat devov GAL” DIEP VUMY Kol TdV VOU®V Kol Tiig dnpokpatiag/ “For
[their] speaking in defense of criminals is proof that men such as these would partake in the actions themselves. The
[supporting speaker] ought to have developed his skill not to act against you, but rather in defense of you, the laws,
and democracy.”

8 This principle will receive attention in chapter 5 below, where I will discuss early rabbinic texts, such as the

Mekhilta de-Rabbi Yishmael 23.7, which claim a perversion of truth takes place among judges who act as advocates
for hire.
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safeguarding the judges’ ability to express divine truth in their rulings. In ancient Athens,
violating the prohibition on advocacy-for-hire represented a breach of the idealized notion of
supporting speech itself, one placing it among the safeguards of democratic ideals and
institutions.

Putting aside how factual Hypereides’ reports might have been concerning unscrupulous
advocates, his claims capture an essential belief common to both Jewish and ancient Athenian
courtroom procedure: that the legally disadvantaged have the right to receive counsel and
representation in the face of prosecutors who would presumably deny this option. While this
Athenian right to fair representation was facilitated by a supporting speaker, the Jewish
courtroom places the responsibility for fair counsel on the shoulders of the judges, who can still
advise a litigant in the capacity of an impartial advocate. It is clear that the ideal Hypereides
invokes with respect to supporting speech is a political one, where advocacy embraces the ideals
of democracy. As argued below, the rabbinic motivation involves an inquisitorial courtroom
procedure informed by a strong theological impulse to reflect the divine will in human courts.

In situations permitting advocacy, rabbinic sources show evidence of allowing members of
the community an opportunity to speak on behalf of a condemned person, if this should influence
the outcome of a case.®® While this does not suggest the existence of Jewish advocates
possessing advanced argumentative skills, it does point at least to the possibility of volunteer-
advocates who, not standing to gain anything financial from the engagement, were permitted to
speak for those requiring additional representation beyond the judges. Attention, moreover, to
the inability of some individuals to either receive a legal defense, or else advocate for

themselves, appears operative in both ancient Athenian and rabbinic literature. Women and

% m. Sanhedrin, 6.1
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slaves figure prominently into this equation, and an examination of the Jewish sources should
seek to identify to what extent either class either received supporting speech or spoke for

themselves.

2.3 The Roman Patronus
The purpose of this section is to examine what differences and innovations distinguished
republican and imperial Roman advocacy from its earlier Athenian counterpart, and to assess
how these distinctions bear relevance to an extended analysis of advocacy forms in rabbinic
literature. Perhaps the first term worth investigating in this regard is that of patronus, which
embodies at once the identities of both protector and advocate. Among those attributes
distinguishing the Roman patronus, he retained the power to not be summoned by the prosecutor
to deliver testimony.®* The Plebecite Lex Cincia, moreover, contained a categorical prohibition
on the advocate’s receiving of gifts from their client (réus).% Scholars have likewise noted that a
defendant at times would have access to more than one advocate depending on the circumstances
of his defense strategy.
Unlike the typical procedure in an Athenian court of law, where the plaintiff and
defendant ordinarily spoke on their own behalf, the Roman litigant normally enlisted one
or more patroni, rhetorical advocates, to speak in support of his case. The implications of
such a “rhetoric of advocacy” are manifold, particularly with regard to the scope of

rhetorical ethos, for in Rome it is not only the ethos of the litigants which now comes into
play, but the characters of the patroni as well. Thus, in the hands of a rhetorically skilled

%L Cicero, In Verrem, 11.2.24: nonne te mihi testem in hoc crimine eripuit non istius innocentia, sed legis
exceptio? Is it not on account of, not the innocence of your [client], but the exception deriving from the law, that |
am deprived [of calling you in] as a witness on this charge?” Latin text of Cicero is taken from OCT. Latin
translations, unless stated otherwise, are my own.

92 Tacitus, Annals, X1.5: . . . consurgunt patres legemque Cinciam flagitant, qua cavetur antiquitus ne quis ob
causam orandam pecuniam donumve accipiat/ “The fathers rose up and urgently demanded the Lex Cincia, in which
it is decreed in the ancient tradition that no one shall receive either money or a gift in exchange for the pleading of a
case.” Latin taken from OCT. translation is my own.
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advocate, particularly one endowed with a very strong personality, the rhetoric of
advocacy can be an extraordinarily powerful weapon.®®

The general view among scholars has been that, while Greek litigation occasionally offered the
service of an advocate due to a litigant’s lack of skill, citizenship, or appropriate age, supporting
speech grew to be the norm in ancient Rome and was commonly adopted by both the prosecution
and defense.® As Kennedy observes, the lexical treasury of Latin terms for a supporting speaker
proves quite broad, including such words as orator, advocatus, laudator, cognitor, defensor,
patronus, and causidicus.® The tendency of Roman advocates, furthermore, to occupy a broad
scale of functions with respect to both defense and accusation, places their office in a rather
interesting context in relation to the often-stated rabbinic axiom that “an advocate cannot become
an accuser.” Were the rabbis, when repeating this phrase within a variety of halakhic discussions,
responding to an imperial context wherein advocates and accusers were interchangeable
depending upon opportunity for profit, social mobility, and advancement of reputation?

Kennedy has identified Cicero’s early oration, Pro Roscio Amerino, as an effective
demonstration of advocacy in the late Roman republican setting. In the first place, Cicero, unlike
the model for Greek supporting speakers, held no individual stake in or personal relationship
with the accused party, Roscius. By virtue of his distance from the client, Cicero maintains the
assurance that, whatever risk he undertakes in litigating against powerful accusers, the dangers

remain minimal in comparison with those confronted by his client. Cicero, nevertheless, also

9 May, “Rhetoric of Advocacy and Patronclient Identification,” 308.

% Kennedy, Rhetoric of Advocacy,” 427. Note, however, that Rubinstein’s monograph, Litigation and
Cooperation, makes a strong case for a much more robust presence of advocates in ancient Athenian courtrooms.

% Ibid. 427. Kennedy goes on to distinguish these terms according to legal function. The cognitor, for example,

would entirely replace the litigant, the advocatus would advise but not necessarily speak for the litigant, and the
patronus would both advise and present the case before a jury.
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employs the device of self-identifying with the client in order to stir the pathos of the judge and
jurors. The advocate’s dual identity as both impersonal counsel and self-identifying performer, as
one can imagine, departed significantly from the Greek tradition of enlisting one’s friends,
fellow demesmen, or family members as spokespeople for the defense.

Michael C. Alexander’s unpublished dissertation remains an important study of Roman
advocacy in the Late Republic, and provides a basis for probing the differences which developed
in Late Antiquity and how they may have affected subject peoples such as the Jews.*® Alexander
clarified that the term, “lawyer,” designating a specialist educated in the law, was not a
fundamental identity marker or professional requirement of the late Republic advocate.®’
Alexander also engaged the compelling question concerning the relationship between the client
and courtroom advocate, namely whether the bond between the two involved some faithful
pledge of protection (fides), as was evident in social, non-forensic settings such as those between
a freedman and his emancipator. Alexander argued that the forensic context of the patronus
evolved from its earlier, broader environment marked by political and economic representation
and support. Nonetheless, there were relatively few instances, by the time of the late Roman
Republic, where the courtroom advocate also acted as patron for his client in non-forensic
situations. Succinctly stated, “the bonds formed in court cases, though sometimes important,

could be transitory and informal.”®

% Michael C. Alexander, “Forensic Advocacy in the Late Roman Republic,” (PhD diss., University of Toronto,
1977).

7 Ibid., 1: “The word ‘advocate’ has been preferred to ‘lawyer,” which implies a familiarity with the law, for
while that may have been a desirable attribute of Roman court speakers, it was not an essential characteristic.”

% 1bid., 142.
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James M. May, on the other hand, has argued that the rhetorical technique of “patron-client”
identification proved quite persuasive in building an acquittal for the defense, such that while the
pure elements of fidés may not have presupposed the relationship between litigant and advocate,
the performative linking of these two individuals still provided an effective method of drawing
up support. As May understands this strategy, “By identifying himself with his clients and their
causes with his cause, Cicero bestows upon their defenses a measure of his own authority.”%°
Among the more striking developments of this rhetorical method in Cicero is the advocate’s self-
identification as a client being represented by a patronis none other than the res publica itself.
This rhetorical ploy, to have one’s cause defended by one of the most cherished entities in
existence, is arguably similar to the later Jewish strategy of enlisting abstract entities such as
Torah, patriarchal merit, and acts of benevolence as one’s advocates. In this instance, Cicero had
conflated the very instability of his political office, as well as his standing with the Roman
people, with the overarching health and welfare of the Roman Republic, which had become his
patron representative.’®® May’s observations are in keeping with the rhetorical direction of Pro
Sestio and other post-recall speeches by Cicero aimed at identifying his causa with the Republic.

The speech on behalf of Sestius is, in terms of the skillful use of the options opened by
the rhetoric of advocacy, a tour de force. The patron Cicero defends his client not so
much on the strength of a logically constructed proof as by the weight of his own

personal influence, auctoritas, which, in turn, is given further clout by the support of the
State (res publica).

% May, “Advocacy and Patronclient Identification,” 309. See May’s observations on Cicero’s speech in support
of the disgraced praefectus of Alexandria, Aulus Avilius Flaccus, in Pro Flacco. Cicero himself was confronting the
danger of exile at the time.

100 See, for example, Pro Sestio 31, 71, where Cicero’s cause is specifically that of the state itself. Section 112 is
most telling: nemo fuit, qui se non rem publicam mecum simul revocare in suas sedes arbitraretur/ “There was no
one who did not believe that recalling me was at the same time recalling the Republic back to its own residence.”

101 May, “Advocacy and Patronclient Identification,” 311.
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The tendency to associate advocates with patrons of the privileged class, who took on cases of
either new or previously established clients, does not adequately account for the changing legal
and political circumstances governing imperial Rome following the demise of the Republic.
Leanna Bablitz has argued that, in the transition from the late Republic to the Principate, the
phenomenon of patrons acting as advocates on behalf of their clients increasingly gave way to
many advocates lacking these same patron-client connections. Moreover, with the emergence of
Roman advocates as a distinct professional class, the opportunities offered by this vocation
extended in larger measure to those outside the traditional landed nobility. In light of the vast
territorial reach of the Roman empire, the opportunities for advocates extended likewise to
numerous provinces.'%? Bablitz considers the issue of post-republican advocacy by concentrating
on three main developments: advocate income, the aristocratic belief that the profession was
declining in quality, and which terms accurately refer to advocates. In terms of remuneration, the
compromise that the emperor Claudius struck in 47 CE, which capped the amount of income an
advocate could receive, indicates that some advocates relied on a certain level of income from
their services and were not merely exacting excess reward. Bablitz attributes the alleged decline
in oratory during Late Antiquity to the upper-class hostility at that time toward upwardly mobile
advocates for hire, who had not been born into wealth nor amassed any significant fortune prior
to a career in advocacy. Pliny, for one, lamented what he considered to be second-rate advocates,
whose primary motivations consisted of gratifying their audience.*®® With the emperor assuming
the role of supreme patron, those in need of an advocate were no longer in principle bound to a

noble upper-class patron acting as advocate. The playing field much was now wider.

102 |_eanna Bablitz, Actors and Audience in the Roman Courtroom (New York: Routledge, 2007), 236; For one
observation on the provinces, see Juvenal V11.148-149.

103 Pliny, Epistles, 2.14.
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In light of these basic elements of Greek and Roman advocacy, a few considerations are in
order. First, while the rabbis staunchly opposed the Roman system of advocacy for hire, the
advocates who appear in the rabbinic literature do exert great effort in the art of self-
identification with the client they represent, in most cases that being the collective congregation
of Israel. It is also apparent that the Greeks perceived advocacy as a fundamental legal right
within a democracy, whereas for the rabbis it holds no celebrated status. The rabbis rather
perceive advocacy and intercession as a means to an end, and when alluding to the worldly
practice of it, they are content to generally have the Roman adversarial system in mind. Finally,
the rabbinic writings employ many inanimate, abstract entities as advocates for an accused Israel,
among which are included the Torah, acts of benevolence, the ram’s horn, and previous acts of
merit, either by individuals or the renowned patriarchs. In these cases, the rabbinic literature is
approximately in the arena occupied by Cicero, whereby he can appeal to a higher abstract
principle as his defense when pleading a case. The question now arises, given these comparative
observations, as to how theological principles constituted the driving force behind late ancient

Jewish constructions of advocacy.

2.4 Advocacy, Soteriology, and the Intersection of Divine and Human Judgment

The presence of advocacy in several late Second Temple and rabbinic writings offers
evidence for the strong juridical nature of salvation present within ancient Judaism. Before a
divinely enthroned judge a skilled advocate at times may intervene, the primary objective being
to intercede, either through formal speech or an appeal to a sacred entity, on behalf of an
individual or collective facing guilt and condemnation based on strict standards of divine justice.

An advocate takes on several forms, such as a voluntary speaker, patron, prophet, holy man,
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post-mortem Israelite leader, or even some inanimate entity such as patriarchal merit or the ram’s
horn. While hardly a household name in Jewish text traditions, the advocate frequently appears
during high-stakes incidents, where the fate of the congregation’s deliverance hinges on skilled
intervention. Even where the stakes are not immediately high, the soteriological implications
may still prove significant. What advocate appearances lack, therefore, in textual frequency are
compensated for by the theological weight of their connections to crisis and redemption.

The degree to which the ancient rabbis borrowed or assimilated Greek and Roman
conceptions of advocacy and accusation poses an interesting inquiry, but perhaps this manner of
raising the question should be reframed, given ancient Judaism’s centuries long immersion in
Greek and Roman culture by the advent of the rabbinic period. With this understanding, it may
be more useful to examine late ancient advocacy as a convergence of Greek and Roman
advocacy forms with their Jewish counterparts. This is many ways would reflect an outcome of
long-term imperial encroachment on the legal and religious institutions of ancient Israel. Within
this imperial matrix of Jewish assimilation and resistance, the legal and soteriological properties
of supporting speech consistently intersect one another, for salvation was often perceived in
ancient Judaism as a form of acquittal from a guilty verdict in God’s imaginary court of justice.

Spanning simple tannaitic statements to extended speech performance in the aggadic
midrashim, the rabbis applied the phenomenon of advocacy toward Israel’s place in the divine
economy of judgment, condemnation, acquittal, and salvation. Rabbinic advocacy, therefore,
demonstrates a soteriological phenomenon incorporating strong legal associations. Like late
Second Temple advocacy, the texts remain grounded in biblical themes, while increasingly
adapting, and at times grappling with, various aspects of Greek and Roman legal forms. This

intersection between law and soteriology raises fundamental questions about rabbinic
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eschatology and earned merit, since the urgent crises associated with advocacy occurrences
relate in some measure to the inaugurated eschatology of the rabbis.’® The realization of either
daily or futuristic salvation, in this context, cannot fully rely on earned merit through observance
of the halakhah. Divine merit is sometimes unearned and acquired through the pleading of the
advocate for God’s immediate intervention.

Further grounds exist for expanding the rabbinic discussion of supporting speakers beyond
the worldly rabbinic court and into the theological sphere of salvation doctrine. Focusing
disproportionately on legal contexts overlooks several key developments in the rabbinic
appropriation of classical advocacy terms and ideas. These include, for example, the increased
appearances of advocates in the rabbinically constructed divine courtroom, along with strong
elements of Greek and Roman rhetorical strategies employed by advocates for Israel in aggadic
midrashim, such as Genesis and Exodus Rabbah. The performative role of biblical figures, past
events, and instruments of power further contribute to rabbinic advocacy traditions. In sum, the
bridge between expiatory performance for and legal defense of Israel, both included within the
advocate’s functions, cannot possibly receive an adequate treatment when limiting advocacy to
the arena of rabbinic approval and disapproval of lawyers, especially when one considers that the
ideal rabbinic courtroom may have existed more in the imaginative sphere, given the lofty

standards governing its presentation in the tannaitic and amoraic corpora.

104 The division of eschatology according to the categories of apocalyptic, realized, and inaugurated marks an
orientation generally restricted to New Testament studies. It is surprising that realized and inaugurated eschatology
have received so little attention in rabbinic texts, given their focus on either a well-ordered Jewish world reflecting
realized eschatology, or else a relatively stable relationship to the divine that remains vocal about the futuristic
world to come. Inaugurated eschatology, balancing the present and future, has received some attention in relation to
ancient Judaism and will be discussed further below as a means of understanding rabbinic eschatology. See Grant
Macaskill, Inaugurated Eschatology in Ancient Judaism and Early Christianity (Leiden: Brill, 2007).
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Normally going by the terms synégoros (cuvriyopog/1a°10) and paraklétos
(rapdxintoc/v>2p19), as well as other variants capturing the meaning of a spokesperson,
defender, helper, or intercessor, advocates in rabbinic writings present compelling insights into
the rabbinic theologies of election, accusation, appeal, redemption and eschatology. As such, the
advocate represents one of many phenomena demonstrating the strong legal orientation toward
salvation in ancient Judaism, a phenomenon that neither began nor ended with the classical
rabbinic text traditions composed from the period of the Mishnah through the early medieval
midrashim. Supporting speakers in rabbinic texts to some degree reflect an outgrowth from and
new orientation toward earlier biblical and Second Temple divine court passages, in which the
divine sovereign Yahweh would pursue a covenant lawsuit (27/rib)'% case against an offending
party, the accused often being Israel herself or the neighboring southern state of Judah.'%
Prophetic advocates would function as intercessory supporting speakers who would “stand in the
breach” between the prosecuting divine judge and the offending Israel.X%” The rabbinically
constructed divine courtroom likewise presents Israel’s defense in light of her previous covenant
violations, ongoing state of exile, and anticipated hope of divine restoration. The rabbinic
construction of advocacy, therefore, forms part of a larger rabbinic legal orientation toward

Israel’s ongoing and permanent vindication, functioning as a defense of Israel in not only the

105 H, Ringgren, “27 7 TDOT 13:475-78.

106 |s, 1:2-3; Micah 6:1-2; James Limburg, “The Root 27 and the Prophetic Lawsuit Speeches,” JBL 88, no. 3
(1969): 291-304; Michael De Roche, “Yahweh's Rib against Israel: A Reassessment of the So-Called ‘Prophetic
Lawsuit’ in the Preexilic Prophets,” JBL 102, no. 4 (1983): 563-574; Kirsten Nielsen, Yahweh as Prosecutor and
Judge: An Investigation of the Prophetic Lawsuit (Rib Pattern), JSOTSup 9 (Sheffield: Sheffield Academic Press,
1978), 5-26.

......

destroyed them had not Moses, His elect, stood up in the breach before Him, in order to turn away his fury from
destroying them.
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biblical past and rabbinic present, but in the eschatological anticipation of final collective
acquittal.
The intersection of the legal and soteriological properties of advocacy manifests largely
through the tenuous borders between earthly and divine courtrooms in rabbinic literature. One
means of demonstrating this phenomenon, both forensically and theologically, is by considering
advocacy and intercession within the religious intersections of divine and human judgment. The
practice and performance of advocacy normally presupposes a political head, legal judge, or
some other authority figure before whom one appeals for clemency and forbearance. In rabbinic
text traditions, because judgments take place in both human and divine courts, charting the
intersectionality between these loci is essential to assessing the presence and significance of
Jewish advocacy.
The relationship between human and divine judgment is vital to the project of interpreting
ancient Jewish texts in general, one that scholars in various branches of Jewish legal traditions,
with regard to several topics, have grappled with in no small measure. Haim Shapira has stated
the matter as follows:
The majority of classical Jewish sources in the Bible and in Rabbinic literature that deal
with law and the legal system reflect a certain relationship between human judgment and
divine justice. Thus, we find in the Bible the notion that God emanates His authority to
the judges who perform this function. In this spirit, Moses commands the judges whom
he has appointed: "judge righteously. . . for the judgment is God's."1%

Shapira further addresses the boundaries between human and divine judgment; that is, the degree

to which they exist apart from or in concert with one another.

At one end, one might describe God as the transcendent source of authority of the legal
system, whose practical significance is limited. On the other end, one might describe it

108 Haim Shapira, “For the Judgment is God's”: Human Judgment and Divine Justice in The Hebrew Bible and in
Jewish Tradition,” JLR 27, no. 2 (2011-12): 273.
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as a Divine Presence that inspires the judges and even allows them to appeal to God and
to involve Him in the legal decision.®®

This tension between the transcendental divine source and imminent divine presence surfaces in
important texts involving divine and human courts; and in instances where accusers and
advocates confront one another, the nature of the divine presence does well to explain what
attributes of Jewish legal and soteriological teachings are in view. In fact, the alleged divine
presence presupposing the proper functioning of the earthly rabbinic court presumably explains
why advocates are theoretically unwelcome during litigation: in short, the advocate compromises
the judges’ ability to recognize the divine presence informing each aspect of the legal process.
Even if God should hover more remotely in the background, the judge still acknowledges his
ultimate fidelity to the God of Israel, who provides the foundation for the creation, interpretation,
and implementation of the law.

Shapira has examined divine and human judgment across the broad historical map of Jewish
religious law, and it is their intersection in the late biblical and rabbinic stages that are of concern
in the current discussion of advocacy and intercession. His analysis comprises four general
stages. The rabbinic avoidance of direct divine judgment is first considered, followed by a
“theoretical approach” to the question of God remaining present during rabbinic judgment. Then
Shapira deals with judicial authority and the potential for discretion, and finally the rabbinic

judge’s perspective on judgment and the potential fear of such judgment."*'° The Rabbis

109 1hid.

110 Shapira, “For the Judgment is God’s,” 291 ff.
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ostensibly reject divine ordeals such as the Sotah, as well as prophetic authority with respect to
legislation and judgement.'!

The direction in which | propose taking these principles is that of situations where the
interaction between human judge and divine guide loses stability, where uncertainty manifests to
a degree capable of triggering a profound crisis. The convergence between the divine and human
court still persists, but it enters new ground, where an advocate or intercessor must make direct
appeal to God, since human judicial power is compromised for lack of immediate, available legal
options. In short, when the methodical, rhythmic performance of rabbinic discussion,
presupposing an ongoing human dialogue with the divine judge himself, indicates a crisis
confronting Israel or the individual, the dialogue with God transforms into one where rabbinic
authority significantly wanes and direct divine judgment must enter the discourse.

One underlying question for the current study, therefore, which assumes the intersection of
worldly and otherworldly judgment in rabbinic midrash, and by extension how the balance
impacts the function of a supporting speaker, is that of how imminent God’s presence remains
within human law, and in a similar vein, in humanity’s presence within the divine court. Of
further concern is the status of the advocates themselves. Are they purely human or at times
partially divine, as is the case with a figure such as an angel or the prophet Elijah, who although
taking on human form still possesses some degree of postmortem, supernatural power. The
prevalent rabbinic notion that legislation, interpretation, and judgment have been entrusted by

God to the rabbis, with the divine retaining its presence as a barometer of righteousness, places

111 S, Sifr. Behukotai, 13.7): “Rabbi said,” ‘These are the commandments’ (Lev. 27:34): This teaches that tithing
a beast is s commandment. ‘These are the commandments:’ [This teaches] that there is no prophet, from this point
forward, with the authority to make any new legislation.” This position, of course, does not receive universal
approval in the amoraic literature, as prophetic texts continue among some rabbis to carry legal authority rather than
the mere status of received, inspired tradition.
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the position of an advocate within a brighter light. In this sense, the advocate often speaks
directly to God, occupying a position which the rabbinic judge or common litigant lacks the
power to perform. It is not the prevailing mode of legal action and is reserved often for moments
where the rabbinic system cannot produce the benefit or guarantee of a sound halakhic ruling;
nor can the judges ensure salvation for an individual or congregation.

Caution should prevail, however, when inquiring into the legal and soteriological contexts of
supporting speakers in rabbinic literature; namely, that such an inquiry by no means aims to
perpetuate the unfortunate stereotype of a “legalistic” rabbinic view of salvation. With the
publication of E.P. Sanders’ Paul and Palestinian Judaism,*? the widespread pejorative view of
post-exilic, late Second Temple, and rabbinic Judaism as legalistic, works-righteousness
religious expressions—and thus suggesting an inferior path to salvation—experienced a long,
overdue challenge, one directly confronting New Testament and early Christian scholars who
had overlooked the multivalent and nuanced character of rabbinic theology.

For the purposes of the current study, this challenge bears direct relevance to rabbinic
soteriology, which on account of its diversity can only be generalized in broad strokes. The
nature of any one salvation tradition, both in the present world and world to come, is subject to
specific literary and theological contexts surrounding the composition or pericope in question.
This is nothing new, of course, as even a much smaller text collection such as the New
Testament demonstrates soteriological differences, with Paul, Luke, Matthew, James, or John of
Patmos not standing wholly united on the criteria for corporate salvation. Given the differences
existing in New Testament literature, it naturally holds that a corpus as vast as the tannaitic and

amoraic literature would display considerable degrees of deviation, depending on accompanying

12 E, P. Sanders, Paul and Palestinian Judaism: A Comparison of Patterns of Religion (Philadelphia: Fortress
Press, 1977).
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sets of historical, sociocultural, literary, and theological contexts surrounding a given textual
tradition.

In reality, the forensic aspects of salvation were already present in biblical, late Second
Temple, and early Christian literature. The rabbis of Late Antiquity were among many religious
literati engaged in such conversations, and the midrashic literature representing advocacy in
particular often demonstrates how strongly rabbinic figures conceived of the immediate and
ultimate salvation of Israel in terms of courtroom procedure. Furthermore, the application of
Greek and Roman legal terminology to Jewish religious phenomena was already emerging
during the Second Temple period, well demonstrated for example in the figure of the heavenly
Paraclete of both Philo and the Johannine literature. The rabbinic midrashim, however, offer a
unique application of Greek and Roman legal categories to the soteriological and eschatological
status of Israel as a collective, whereby the Jewish people in toto required various categories of
supporting speakers to represent them before the divine judge.

The theological principles of strict justice, earned merit, human agency, expiation, and the
world to come are among the many soteriological forces at work in the assessment of advocacy
in rabbinic narrative. A tension, earlier noted, between adversarial and inquisitorial justice was
identified as a prime mover in the rabbinic opposition to advocates in idealized Jewish lawcourts,
with some scholars such as Hidary claiming that adversarial justice persists in the rabbinically
conceived divine courtroom. The tension between strict justice, on the one hand, and the
opportunity to plead for mercy and perform repentance on the other, occupies a similar position
in the soteriological realm. How rabbis envision justice in their courtroom versus salvation in life
itself finds a place in narratives containing supporting speakers. Expiation, a religious

performance closely related to intercession and supporting speech, should rightfully be identified
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whenever it converges with rabbinic conceptions of advocacy. Likewise, the degree to which
humanity plays an active role in salvation, having the power to either achieve, preserve, or
negate salvation, again bears relevance concerning the appeals of advocates, who often seem to
compensate for the powerlessness of Israel to maintain its good standing with God.

Given the strong Christian presence in the field of soteriology, as well as the cultural and
theological distance between Palestinian and Babylonian rabbinic Judaism, on the one hand, and
the branches of Christian salvation doctrine on the other, are there grounds for applying the
subject of soteriology to early Jewish and rabbinic texts concerning advocacy? In the
introduction to one of the few recent volumes to apply soteriology to Jewish studies in the
Second Temple period and beyond, an illuminating assessment of the lexical data runs as
follows:

In a comprehensive treatment of the terminology, W. Foerster observes that within
religious texts connotations involve everything from deliverance from an undesired
situation to physical well-being. G. Fohrer sifts through a myriad of lexical data to find
that in the LXX o®Cw is used primarily for the verb, vv», 143 times for the hiphil ‘to
save’, ‘to free’, ‘to help’, ‘to come to the help of’. In such instances the deliverance ‘is
imparted to the weak or oppressed in virtue of a relation of protection or dependence in

which he stands to someone stronger or mightier who saves him out of his affliction. The

thought is neither that of self-help nor of cooperation with the oppressed. The help is such

that the oppressed would be lost without it”.}?

Among the many settings for the procurement of salvation, Fohrer’s analysis identifies one of
them as the “resolution of legal disputes.”** His study also acknowledges corporate deliverance
from disasters, eschatological rescue associated with the end of days, and the ingathering of

Israel’s exiles from abroad (restoration eschatology).!'® Each of these settings provides an

113 Daniel M. Gurtner, ed., This World and the World to Come: Soteriology in Early Judaism (London: T&T
Clark, 2011), 4 (editor’s introduction).

14 1bid., 5

115 Fohrer, TDNT 7, 973.
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effective vantagepoint through which to observe the intersection of soteriology and advocacy.
Resolving a legal entanglement presupposes two parties in a state of conflict, along with a
superior judicial party presiding above them. It can also involve a complaint issuing from the
judge himself, as found for example in the indictments issued in certain prophetic texts.!*® As
mentioned above, the positioning of advocates in Jewish texts often comes with the intention of
rescuing a party from disaster, be it drought, persecution, disease, or some other form of ruin.
Restoration of Israel’s land and sovereignty also figures into these narratives, for ultimately the
election of Israel surrounding certain advocacy narratives envisions a renewed state of national
sovereignty. These settings also indicate the presence of a weaker party either seeking rescue
from a stronger, persecuting entity, or else needing to be reconciled to the stronger party in
which it is bound to a covenant relationship. In most cases, the presence of the advocate aims to

resolve these relationships of crisis.

2.5. Conclusion

This chapter has reviewed selected aspects of advocacy in ancient Athens and Rome that
point toward the imperial expression of these institutions in late ancient Judaism. While both
Greece and Rome positioned advocates within trials that exhibited the competitiveness of athletic
contests, many of the rhetorical facets of these confrontations leaked into the legal discourse of
rabbinic Judaism: these include the identification of patron with client, the appeal to community
members to speak on behalf of an accused party, the opportunistic condemnation of advocates as
a professional class, and the appeal to abstract entities as representative of intercessory power.

To the degree that trials manifest adversarial relations between two or more parties that require

116 Amos 2.4; Ezek. 28:6-10;
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resolution, the soteriological basis for interpreting ancient Jewish advocacy narratives can be
examined more closely. This orientation stems from the juridical features of ancient Jewish
salvation doctrine, where acquittal from a state of guilt constitutes one of the primary goals of
attaining salvation.

The integration of forensic and soteriological attributes often shows fluid borderlines between
the human and divine spheres of jurisdiction. This makes sense, in so far as many late ancient
Jewish narratives are the product of human authors attempting to understand the theological
nature of accusation, prosecution, advocacy, exoneration, and redemption. The rabbinic court
places these processes under the jurisdiction of a divine judge, who has granted the rabbis a great
deal of license in the crafting of their laws, so long as the rabbis honor that deity with ongoing
discussions aimed at imparting the divine character on legal decisions. | have also argued that
advocacy narratives maintain a precarious state of division between two or more parties, the
reconciliation of which embodies one of the core endeavors of soteriology. The advocate’s
project of dissolving dispute and promoting concord helps generate salvation for those whom the
writer deems deserving of such. In the case of Israel, the state of peace and agreement between
reconciled parties reestablishes the election of God’s people amidst an ongoing environment of
imperial encroachment.

In light of the Torah-centric, land-focused system of Jewish salvation, expressed in both
daily, vigilant Torah engagement, continuous judgments of individuals, and the eschatological
judgment of the collective, it stands to reason that the project of a supporting speaker would be
one of preserving a favorable judgment in the current age as well as in the world to come. The
advocate would also provide explanations for Israel’s past mistakes and recontextualize them

within the present. Situated within that place where the daily, realized eschatology of halakhic
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discussion cannot fully assure an individual or collective of salvation, where divine judgment at
times supplements human initiative and judgment, and where the human courtroom converges
with the imagined divine courtroom: in these discursive spaces are found advocates and
intercessors performing their soteriological function of mending the divide between conflicting

parties.
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Chapter 3: Advocates and Intercessory Figures in Early Judaism

3.1 Introduction

Several early Jewish texts from the late Second Temple period, as well as its immediate
aftermath, present advocate-intercessors pleading on behalf of an individual, Israel, or some
other community of God’s redeemed. These works provide a useful pre-rabbinic lens through
which to view core tenets of ancient Jewish theology applied to supporting speech. Interpreting
such pre-rabbinic writings by no means implies that consistent, direct lines of religious thought
bridge the late Second Temple writings with subsequent rabbinic works. Rather, such an
investigation seeks to identify how the legal nature of Jewish soteriology manifests through
episodes of supporting speech conducted within an imaginary divine courtroom, or at minimum
in some other supernal setting suggesting the presiding of a divine magistrate.

This chapter will investigate a selection of apocalyptic and rewritten Bible texts that present
advocates speaking amid a strong state of urgency to resolve a crisis. These include selections
from such works as Apocryphal Baruch, the Book of Watchers, 4 Ezra, and Jubilees. With the
background of crisis in mind, this chapter will argue that the soteriological function of advocacy,
in relation to the main thesis stated in chapter 1, manifests frequently in these texts through the
broken relationship between either God and Israel or else God and humanity at large. The
narratival function of advocacy in these texts, therefore, consists of reconciling the relationship
through legally articulated expressions of intercession, acquittal, and redemption. | will further
argue that the narratival function of the advocate to secure salvation is strongly informed by the
futuristic nature of eschatology in these texts. With universal judgment looming imminent, a
crisis confronts the advocate: namely that of reconciling redemption unrealized with the near-

anticipated eschaton. Under such conditions, various forms of the lawcourt pattern of prayer
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constitute a common mode of expressing advocacy within eschatological writings marked by
imminent expectation. Finally, covenant forfeiture and renewal, exile and ingathering, expiation,
and election consistently impact these selected advocacy texts. Two quite innovative theological
phenomena assist in the articulation of these essential principles of Jewish soteriology. First, the
divine courtroom diversifies, opening the way for angelic patrons and adversaries to participate
in the legal struggle to either condemn or save God’s people. Second, the post-mortem state of
humanity becomes far more graphic, allowing these texts to consider the immediate afterlife’s
connection to the ultimate afterlife in the world to come.

In the texts below, intercessory advocates frequently express their appeals through the act of
penitential prayer, whose general nature, as reflected in biblical traditions, can be seen through
the divine assurances issued in Leviticus 26:40-42 and 1 Kings 8:33-34. The people are exhorted
to turn back to God (2:w), confess wrongdoings (niTi7), pray (?7sn:), and implore divine favor
(yamnn7) as a means of atonement, with the result that the community attains forgiveness and a
renewed state of salvation. With regard to Second Temple settings, penitential prayer often
functions as a prelude to the more assertive lawcourt prayer patterns aiming to resolve a crisis. It
has been defined as a “direct address to God in which an individual, group, or individual on
behalf of the group confesses sins and petitions for the forgiveness as an act of repentance.”!’
There also exist non-prayer forms of advocacy or intercession, whether they be voiced through
an individual commissioned by God or by someone simply acting on their own initiative. These

situations present advocates performing crisis intervention through forms of direct speech that

exhort the God of Israel and admit to the helpless situation of the people. The eschatological

117 Rodney A. Werline, “Defining Penitential Prayer,” in Seeking the Favor of God, Vol. 1: The Origins of
Penitential Prayer in the Second Temple Period, ed. M. Boda, D. K. Falk, and R. A. Werline, SBLEJL 21 (Leiden:
Brill, 2007), xv.
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significance of so many of these advocacy settings warrants the claim that many texts of early
Judaism continued the tradition of viewing expiation from a judicial perspective, that pleading
the case of Israel was at once an act of collective atonement.

Advocates in early Judaism confront a seemingly insurmountable state of exile, oppression,
and institutional corruption , which would naturally merit quite assertive modes of pleading; yet
despite the relative frequency of this phenomenon, any attempt to be exhaustive in identifying
late Second Temple models of advocacy would compromise the more specific task at hand: that
of identifying the relationships between advocates, accusers, and the vast heavenly host in a
cross-section of pre-rabbinic writings, along with the common backdrop of crisis situations in
need of resolution. The objective rests in assessing trends which were operative among these
works, and then offering some comparative insights with respect to later halakhic and midrashic
rabbinic material. The focus, moreover, remains soteriological in the sense that most of the
literature involves high-stakes incidents demanding immediate deliverance for individuals or

communities.

3.2 Advocacy and Covenant Restoration

Scholars have traditionally offered several possibilities for the dating of the apocryphal book
of Baruch, with proposed dates ranging from the Babylonian exile to the period immediately
following the destruction of the Second Temple. Most scholars, based on the style of the Greek
text, have proposed a mid to late second century BCE dating, during the Seleucid period of

control over Judaea.''® There are references to Daniel 9 within the confessional portion of the

118 On the relatively widespread agreement for a mid-late second century BCE dating for 1 Baruch, see Kipp
Davis, “Prophets of Exile: 4QApocryphon of Jeremiah C, Apocryphal Baruch, and the Efficacy of the Second
Temple,” JSJ 44, 4-5 (2013): 499-501.
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text that would also support this more specific date range. The text situates itself in the aftermath
of the Babylonian exile, where Baruch functions as the scribe of the prophet Jeremiah. The
structure of the work can be divided into an introduction, collective confession of guilt, an appeal
of Baruch on behalf of the guilty, a poem celebrating wisdom, and a poetic exhortation for
Jerusalem that attempts to comfort the city in anticipation of promised divine deliverance. My
focus on this text deals specifically with apocryphal Baruch’s confessional prayer and the
elements of appeal directed at the divine sovereign on behalf of the exiled community (1:15-3:8).
The theological topics of covenantal forfeiture and renewal are especially relevant in this section,
demonstrating the strong soteriological character of the advocate’s office.

In a recent essay dealing with the closing section of the Apocryphal Book of 1 Baruch, Ruth
Henderson considers the process of covenant forfeiture, redemption, and restoration within the
larger scope of Israel’s biblical and post-biblical history. Confronting the sins of the past and the
apocalyptic vision of the future, according to Henderson, “the author deals with the problem of
how to bridge the gap between these two conceptions by relating his scriptural sources to the
present situation of the city in the second century BCE.”!!® Covenant forfeiture and restoration,
furthermore, takes place alongside the stages marking a common Israelite eschatological
timeline: chastisement during exile, redemption, ongoing election, and the ultimate vindication
of God’s people in the world to come. This orientation toward Israel’s checkered past and
restorative future, one viewed through the immediate present and envisioned eschaton, often

includes an intercessory spokesperson pleading for the people of Israel.

119 Ruth Henderson, “Baruch’s Jerusalem: The Conception of Jerusalem in 1 Baruch 4:5-5:9,” JBL 135, no. 3
(2016): 543.
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1 Baruch establishes early on the reality of covenant forfeiture, when the scribe Baruch sends
to Jerusalem both the scroll and the instructions on what to read before the people remaining in
the city following the Babylonian Exile. The disloyalty of God’s people has led them to this
disastrous moment.

We have disobeyed him and have not heeded the voice of the Lord our God, to walk in
the statutes of the Lord that he set before us. From the time when the Lord brought our
ancestors out of the land of Egypt until today, we have been disobedient to the Lord our
God, and we have been negligent in not listening to his voice. So to this day there have
clung to us the calamities and the curse that the Lord declared through his servant Moses
at the time when he brought our ancestors out of the land of Egypt to give to us a land
flowing with milk and honey.'?
Following the introduction comes an extended penitential prayer for those suffering exile in
Babylon, a plea to God on behalf of the people, which captures the crisis mode of entreating for
immediate intervention on behalf of those who have disobeyed the Torah. The biblical allusions
contained within the appeal are assessed by Michael H. Floyd as follows:
All these texts share the notion of exile as the divinely mandated consequence of Israel’s
sinful national history, a consequence understood in terms of the “calamities and curse”
that have fallen on Israel as a result of its unfaithfulness to the covenant.?
Floyd sees the structure of the corporate plea for mercy as being divided into two parts, the
confession of guilt and a petition for mercy,'?2 in many ways similar to the lawcourt patterns of
prayer discussed above. These confessions and appeals, as Floyd understands them,
“are grounded in the concept of the Law and the Prophets. The guilt of the exiles is due to
their not following the statues of the Lord given through Moses and their not heeding the
voice of the Lord spoken through his prophets. Thus they have come under the curse that

results from disobeying the Law, and they have seen the prophecies of judgment spoken
against them fulfilled. Likewise the prayer for mercy is predicated on the possibility of

120 1 Bar. 18-20, trans. NRSV.

121 Michael H. Floyd, "Penitential Prayer in the Second Temple Period from the Perspective of Baruch," in
Seeking the Favor of God, Volume 2: The Development of Penitential Prayer in Second Temple Judaism, ed. Mark
Boda, Daniel Falk, and Rodney A. Werline (Atlanta: SBL, 2007), 68.

122 A5 evidenced in 1 Bar. 2:11-3:8.
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repentance promised in the Law (2:27-35; see Deut 30:1-5), and on the exiles’
willingness to heed the prophetic word.?3

The structure of the penitential prayer, however, follows a more nuanced progression than
simply confession of sin and petition for mercy.

There is first the introductory address to the deity, identifying him according to his most
memorable act of salvation on behalf of Israel, that being the exodus from Egypt. A confession
of the community’s collective guilt follows, leading to an extended plea for forgiveness and
deliverance. The petition then acknowledges that neither the present generation nor their
ancestors have possessed any righteousness: “For it is not because of any righteous deeds of our
ancestors or our kings that we bring before you our prayer for mercy, O Lord our God” (19).1%
There also exists a prophetic basis for Israel’s disobedience (27-30), namely God’s assurance to
Moses that the Israelites would violate the terms of their covenant agreement. Through God’s
unilateral act of granting a new mind to those in exile (3:7), the Jews will ultimately be
ingathered to their land. The appeal also poses a clear distinction between God’s absolute
righteousness and the people’s absolute wickedness:

For you are enthroned forever, and we are perishing forever. O Lord Almighty, God of
Israel, hear now the prayer of the people of Israel, the children of those who sinned
before you, who did not heed the voice of the Lord their God, so that calamities have
clung to us. Do not remember the iniquities of our ancestors, but in this crisis remember
your power and your name. For you are the Lord our God, and it is you, O Lord, whom
we will praise. For you have put the fear of you in our hearts so that we would call upon

your name; and we will praise you in our exile, for we have put away from our hearts all
the iniquity of our ancestors who sinned against you.?

128 Michael H. Floyd, “A Glimpse of the Emerging Synagogue in the Book of Baruch,” in Studies on Baruch:
Composition, Literary Relations, and Reception, ed. Sean A. Adams (Berlin: Walter De Gruyter, 2016), 29.

124 Citations of Baruch are drawn from the NRSV translation.

125 1 Baruch 3:3-7
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The intercessory prayer for the people, therefore, attempts to distinguish God’s elect, although
powerless, as repentant, and therefore entitled to salvation. The extended praise, however,
acknowledges the absolute powerlessness of the people, as even their desire to invoke their God
derives from God’s impressing the fear of him in their minds.

Judith Newman argues that the confessional prayer of 1 Baruch “institutes the practice of
efficacious confession to bring about the return from exile.”'?® The confessional prayer pattern
presents someone qualified to speak on behalf of the congregation at large, who confesses
corporate guilt for transgressions spanning the long duration of Israel’s history. He admits to the
justified punishment exacted by the divinity and seeks to reverse the curses incurred through
covenant breaches and forfeiture. These prayers often seek to end exile and achieve wholesale
restoration, but whether they function as intercessory pleas, lamentations, or some combination
of the two depends on the unique character of each confessional prayer. Newman contends,
regarding 1 Baruch, that it is “centrally concerned with intercessory prayer, even instructing the
population in Jerusalem to pray for the exiles (Bar 1:13).”*27 | would further argue that the direct
speech aimed at averting corporate disaster also constitutes advocacy before the divine judge,
given that a legal argument is made for assuaging the deity’s anger and reversing deserved
condemnation. Alluding to the divine giving of the Torah through Moses in the Sinai wilderness,
Baruch claims that God not only foreknew the Israelites’ disobedience and exile, but he also

claimed that the chastisement of exile would produce a repentant attitude capable of obedience.

126 Jyudith H. Newman, “Confessing in Exile: The Reception and Composition of Jeremiah in (Daniel and)
Baruch,” in Jeremiah's Scriptures: Production, Reception, Interaction, and Transformation, ed Hindy Najman and
Konrad Schmid (Leiden: Brill, 2016), 232.

127 bid., 240.
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God has promised that his people would permanently dwell in a state of covenant renewal and
return to their land in a perpetual state of peace.
“Yet you have dealt with us, O Lord our God, in all your kindness and in all your great
compassion, as you spoke by your servant Moses on the day when you commanded him
to write your law in the presence of the people of Israel, saying, ‘If you will not obey my
voice, this very great multitude will surely turn into a small number among the nations,
where | will scatter them. For | know that they will not obey me, for they are a stiff-
necked people. But in the land of their exile they will have a change of heart and know
that I am the Lord their God. | will give them a heart that obeys and ears that hear; they
will praise me in the land of their exile and will remember my name and turn from their
stubbornness and their wicked deeds, for they will remember the ways of their ancestors,
who sinned before the Lord. I will bring them again into the land that | swore to give to
their ancestors, to Abraham, Isaac, and Jacob, and they will rule over it, and | will
increase them, and they will not be diminished. I will make an everlasting covenant with
them to be their God, and they shall be my people, and I will never again remove my
people Israel from the land that I have given them.’
Appealing to the previous words of the deity holds him legally accountable to his assurances, in
spite of the shameless past behavior of the people.
Scholars have further recognized a relationship between the confessional prayers in 1 Baruch
and Daniel 9, where the prophetic petition on behalf of the collective is clearly at work.
The confessional prayers of both Daniel 9 and 1 Baruch show several elements that will
comprise later supplications by rabbinically constructed advocates: the confession of guilt
(unless the urgency of the crisis precludes such), the belief that archetypal sins of the ancestors
perpetuate the continued exile of the people, the intercessor’s open acknowledgment of his
belonging to the larger community such that their destinies align, the realization that the people
have no righteousness according to the strict attributes of God’s justice, the frequent urgency of
the petition in the face of imminent disaster, that the divinity should act immediately, and the
mention of Jerusalem and the Temple as cues toward redemption and return from exile.

The first-century CE Book of 4 Ezra offers further illustrations of a prophet recognizing the

gravity of Israel’s disaster and attempting to both expiate and speak for his congregation in crisis,
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one brought on largely by failure to abide by covenant terms. Generally thought to have been
written in response to Rome’s destruction of the Second Temple, it is possible to see 4 Ezra as a
text seeking to endure the aftermath of destruction by looking forward to when the Roman
Empire would collapse, after which Israel would be justified before her God.*? On the other
hand, the protagonist’s identity as the post Babylonian exile priest and scribe, who was
responsible for establishing the Torah as the fundamental basis of the Jews’ renewed covenant
with God, indicates a textual emphasis on the priestly scribe as the suitable representative of a
people dwelling in a state of doom. Now playing the additional role of prophet, Ezra possesses
the expiatory and prophetic credentials to speak directly with the divine.

The current discussion addresses this apocalyptic work in relation to the following concerns:
(1) the question Ezra raises as to whether those who are vindicated by God may intercede on
behalf of the ungodly (4 Ezra 7:102-117); (2) the continued pleas of Ezra after receiving an
unfavorable divine response; and (3) the penitential prayers presented in 4 Ezra 8:20-36, 42-45,
which are better understood within the larger context of the text’s seven apocalyptic visions. The
intercessory appeals occur within the first three visions, structured within a set of dialogues
conducted between the prophet and the angel Uriel. The third vision contains the most extended
penitential prayer. While in this case the crisis has already transpired, the long-term risks of
condemnatory judgment remain high, with the eternally rewarded and doomed juxtaposed, and
the prophet Ezra voicing an extended appeal, first for what appear to be the multitudes of all who

are condemned, and then later for the sake of the unrighteous of Israel (8:26-36). This encounter

128 B.M. Metzger, “The Fourth Book of Ezra,” in James H. Charlesworth ed., The Old Testament
Pseudepigrapha, Volume 1, Apocalyptic Literature and Testaments (Garden City: Doubleday & Company, 1983),
520; M.E. Stone, Fourth Ezra: A Commentary on the Book of Fourth Ezra, Hermeneia (Minneapolis: Fortress Press,
1990), 40. Excerpts from 4 Ezra are drawn from Metzger’s translation in OTP 1.

71



belongs to one of several dialogues between Ezra and the angel Uriel during Ezra’s third vision
(6.35-9.25).
As with 1 Baruch, 4 Ezra’s intercessory pleas on behalf of the unrighteous raise the issue of
covenant breach and forfeiture (8.24-26).22° While sharp dividing lines are drawn between those
characterized as subhuman in their wickedness and those righteously serving God, the futility of
human righteousness is again acknowledged as intrinsic to the human condition. Of further
gravity is the role Ezra plays as a prophet speaking on behalf of the collective of Israel.**® An
engaging essay by Earl Breech appreciates the representation of the congregation of Israel
undertaken by the prophet.
Ezra is not the representative of an opposing party; the narrative sections of the book
make clear that he is a prophet acting on behalf of his community. The community has
been entrusted to Ezra (5:17) and, in fact, Ezra is the last prophet left for the community
(12:42). When the people come out to the field to beg Ezra not to desert them, he replies
that he has been away from them “to pray on account of the desolation of Zion and to
seek mercy on account of the humiliation of your sanctuary” (12:48). It is clear, then, that
Ezra's questionings serve to express the religious problematic which the community
experiences. 3!

At various points in the dialogues, Ezra insists on the necessity of advocating for defeated Israel,

and repeatedly he confronts the impossibility of interceding despite the danger of imminent

judgment. The angel Uriel informs Ezra that possibilities of prophetic intercession and covenant

restoration for violators have been exhausted by the end of time.

129 |_orenzo DiTommaso, “Penitential Prayer and Apocalyptic Eschatology in Second Temple Judaism,” in
Prayer and Poetry in the Dead Sea Scrolls and Related Literature, ed. Jeremy Penner, Ken Penner, and Cecilia
Wassen, STDJ 98 (Leiden: Brill, 2011), 127: “Passages such as 8:26—28 and 33-34 attest to the covenantal focus of
the prayer and its overall Deuteronomic tenor.”

130 H, Gunkel, "Das vierte Buch Esra," in Die Apokryphen und Pseudepigraphen des Alten Testaments, ed. E.
Kautzsch (Tubingen: Mohr, 1900), 335, 339.

131 Earl Breech, “These Fragments | Have Shored against My Ruins: The Form and Function of 4 Ezra,” JBL 92,
no. 2 (1973): 271.
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As one who has earned God’s favor, the speaker refuses to accept the angel’s response that,
when the final judgment ensues, the prayers of the righteous will be rendered ineffectual. The
prophet’s argument emerges from the outset of the text’s third vision. The Gentile nations are
declared worthless, while Israel receives the privileges of being the reason for creation itself, the
title of God’s first-born, and the rightful inheritors of the goodness of creation.**? The basis for
the complaint and subsequent intercessory appeals, therefore, is Ezra’s more universalist
approach to the possibility of advocacy and redemption. The angel Uriel, however,
acknowledges Israel as the basis for creation, but he cautions Ezra that even the righteous must
endure terrible trials in order to be groomed for the immortality granted in heaven. Moreover, the
advent of the messiah will result in wholesale destruction of the unrighteous, with no foreseeable
opportunity for repentance (36-39; 82).1%

The imminence of the divine judgment is such that even at death, during the intermediate
state of the spirit prior to the eschatological event, the unrighteous dead shall already begin
experiencing torment, while the righteous shall remain under the guardianship of angels (78-87).
Ezra is dissatisfied with the widespread condemnation of the wicked, and he has already argued
that there is not a man in existence who has not acted wickedly.** The prophet inquires,
therefore, as to the possibility of the righteous interceding on behalf of the condemned, pointing
to this phenomenon as an essential project of heralded biblical figures since the time of the
patriarchs.

| answered and said, “How then do we find that first Abraham prayed for the people of

Sodom, and Moses for our fathers who sinned in the desert, and Joshua after him for
Israel in the days of Achan, and Samuel in the days of Saul, David for the plague, and

132 4 Ez. V/1.55-59.
133 |bid., V11.14, 36-39, 82.
134 \/|1.47-47, 68-69.
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Solomon for those in the sanctuary, and Elijah for those who received the rain, and for
the one who was dead, that he might live, Hezekiah for the people in the days of
Sennacherib, and many others prayed for many? If therefore the righteous have prayed
for the ungodly now, when corruption has increased and unrighteousness has multiplied,
why will it not be so then as well?”13
God, however, is resolute in explaining that the final judgment unveils the consummate divine
glory, such that righteousness and unrighteousness have achieved their final outcomes, and there
is no longer any need for sifting out the repentant from the condemned.*3®
Uriel’s response reflects a common attribute of apocalyptic eschatology, which dictates that
human initiative has little to no impact on a future that is more or less fixed.**” Human initiative
is therefore relatively ineffectual in relation to a future appearing divinely settled and
irreversible. As DiTommaso observes in his study of apocalyptic eschatology as it applies to
penitential prayer, “Ezra enquires about intercession, which assumes human action can influence
the future (a key component of the old theology of history but incompatible with apocalyptic
determinism) on the Day of Judgment. Uriel replies with an unambiguous negative (7:102—
115).”%3%8 Ezra does concede that God best understands the vast multitudes of humanity, yet the
seer persists in advocating for Israel, arguing that God would be better served by focusing on the

deeds of the righteous rather than the sins of the wicked. The prophet-scribe further presses the

issue that not a single man has sidestepped some committing of sin. Ezra’s mentioning of the

135 |bid., VI1.36-41. Boyarin makes a strong case for liturgical elements present in this recapitulation of biblical
witnesses, whose elements are restated within newer contexts in the early rabbinic literature (m. Ta 'anit 2.4; t.
Berachot). See Daniel Boyarin, “Penitential Liturgy in 4 Ezra,” JSJ 3, no. 1 (1972): 30-34.

136 4 Ez. VI11.104-105.

137 See Mladen Popovic, “Apocalyptic Determinism,” in The Oxford Handbook of Apocalyptic Literature, ed.
John J. Collins (New York: Oxford University Press, 2014), 258-261. The author provides a good cross-section of
apocalyptic texts tending to periodize history and thus fix the unfolding of according to preordained divine
initiative.

138 DiTommaso, “Penitential Prayer,” 130, n.45.
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great prophets and kings of Israel demonstrates that those meriting divine favor were always
praying on behalf of the unrighteous, especially during times where wickedness was multiplying
on earth. While such pleading, especially the prophet’s own reckoning of himself among the
unrighteousness, earns him further divine merit, he still cannot persuade God to nullify the
impending judgments issued against the multitude of unrepentant Israel.

In the face of overwhelming odds against him, Ezra offers a penitential prayer in chapter 8
that exhibits the earmarks of lawcourt prayer patterns. As in | Baruch, the formal address begins
by expressing God’s identity, attributes, and character; yet this direct address is relatively
prolonged (8:20-24). It features God’s eternal residence, immeasurable throne, and his
incomprehensible glory. He is the deity who evokes awe among the angels and makes assured
declarations. In spite of the divinely declared futility of interceding, Ezra claims that he will
speak out for as long as he lives and breathes. The appeal appears slightly contradictory, for Ezra
first urges God to only regard those who live righteously and to not reckon against Israel the
behavior of the wicked. Yet following this plea, Ezra confesses that both his generation and that
of his ancestors are without righteousness.

Among the concerns raised by Ezra in this exchange with the angel Uriel is that of the nature
of salvation and the ability of those finding divine favor to intercede on behalf of the wicked.
Similar to certain exchanges occurring later between the rabbinically constructed Moses and
God, where the prophet opposes strict divine judgment,**®® Ezra’s arguments achieve enough

legitimacy to place Uriel on the defensive. Karina M. Hogan, in her monograph on 4 Ezra,

139 In Exodus Rabbah, one of Moses’ arguments for acquittal, in the aftermath of the golden calf incident, is that
the people of Israel have only recently been liberated from foreign bondage, and therefore they are incapable of
living in complete obedience to the strict standards of God’s Torah.
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recognizes the persuasiveness of Ezra’s appeal and the defensive posture employed by the angel
Uriel.
This last remark is the first hint that Uriel recognizes the power of Ezra’s arguments,
since he has to assert his authority in order to maintain the upper hand. He then attempts
to undercut Ezra’s faith in God’s care for human beings by comparing them to seeds
sown in the ground, only a few of which will take root (8:41). Uriel’s strategy backfires,
however. Perhaps emboldened by his own eloquence, Ezra dares for the first time to
challenge the validity of one of Uriel’s analogies.*
Challenging universal judgment, while often successful in later rabbinic midrashim, will still
suffer occasional episodes of defeat, where the immutability of the judgment overrides the well-
intended but futile pleas of the advocate. Alternatively, the occasional zealousness of the
intercessor for punishment against those he considers irredeemable will also encounter moments
of divine correction, which instruct him that, regardless of his privileged position as a
spokesperson for Israel, he too is vulnerable to attitudes and actions considered incompatible
with the standards of divine justice. These observations are significant in the sense that,
regardless of how assertive the appeals were to God for clemency and deliverance, and no matter
how strongly the justice of God was called into question, the texts seem to reserve just enough
ultimate authority for God. While the advocate may be justified in challenging the delayed divine

response to injustice and oppression, God maintains the final say, at times even using that

authority to instruct the plaintiff during their moments of dissatisfaction and distress.

3.3 Diversification of the Divine Courtroom
A prominent early Jewish forensic setting for direct speech in favor of Israel remains the

divine council, already well-developed in biblical literature and continuing to appear in various

140 Karina M. Hogan. Theologies in Conflict in 4 Ezra: Wisdom Debate and Apocalyptic Solution (Leiden: Brill,
2008), 146.

76



forms within late Second Temple texts focused on divine judgment. The biblical convening of
divine assemblies for the purpose of judging both Israel and the nations appears to have exerted a
profound influence on Second Temple eschatology. The functions of such a council include the
declaration and waging of holy wars that allow for joint participation between the heavenly and

human hosts,*!

as well as the presence of an accusatory figure (jvin), who arguably performs
the role of a prosecuting attorney engaging in strict, retributive justice when seeking out human
transgressors.1*? The counterpart to the prosecutor was in some measure played by the angel of
Yahweh (717> 789n), who was already beginning to assume the role of an advocate in the early
Second Temple period,**® although Yahweh himself could directly oppose the accuser,
surrounded by the angelic figures of the heavenly court.*

Adopting Kensky’s study on the divine courtroom as a useful historical and theological
model, the question arises as to how a defendant and his potential intercessors functioned within

the imaginary divine courtroom in Second Temple literature, as well as how God’s court

demonstrated the proper application of divine justice toward the righteous of Israel. Kensky has

141 HB antecedents include Deut. 33:26-29; See, Patrick D. Miller, “The Divine Council and the Prophetic Call to
War,” VT, 18, no. 1 (Jan. 1968): 100-107.

142 Job 1:6-12; 2:1-6; Zech. 3:1-2; Ellen White, Yahweh's Council: Its Structure and Membership (Tlbingen:
Mohr Siebeck, 2014), 109-19; See the discussion of the biblical Satan occurrences in Carol L. Meyers and Eric M.
Meyers, Haggai, Zechariah 1-8: A New Translation with an Introduction and Commentary, AB 25b (Garden City:
Doubleday, 1987), 183-187.

143 Zech. 3:1-7; Meyers and Meyers, Haggai, Zechariah 1-8, 185: “for the Angel of Yahweh is the Public
Defender or advocate—the second, not the first, officer in any court.”

144 White, Yahweh's Council, 127; see further, in relation to the divine council text of Zech. 3:1-7, Meyers and
Meyers, Haggai, Zechariah 1-8, 218: “The concept of Yahweh effecting his will in the arena of human affairs is
given the reassuring dimension of divine justice through the imagery of the Heavenly Court. Yahweh’s decisions
vis-a-vis humanity reflect consideration of all ramifications. That Yahweh does not act without full knowledge of a
given situation is emphasized by the courtroom scene and the angelic minions who compose it. God has gathered
data from every conceivable corner—from the “four corners” of the world, as the opening and closing visions
assert—and on the basis of such complete information, only a judicious and fully authoritative ruling can issue
forth.”
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observed that the problem of one deity, in this case the God of Israel, at once playing prosecutor,
defendant, and judge in the divine court, had created new concerns within the arena of
theodicy.'*® Recall that Kensky’s larger thesis examines the imaginary divine courtroom within
the context of theodicy, whereby God’s justice is either validated or deemed woefully inadequate
by both the author and their audience. This process invites the readers themselves to become
judges of God’s justice. Regardless of whether such texts consistently invited the reader to play
the role of God’s judge, it does appear that some Second Temple texts attempted to expand on
the number of advocates frequenting the heavenly court, given the absence within biblical
henotheism and monotheism of a broader divine pantheon from which to choose judges,
prosecutors, witnesses, defendants, and advocates. In fact, Kensky’s conceives of the fourth role
within the divine courtroom being that of the intercessor, whose biblical antecedents in figures
such as Abraham and Moses at times resurface in the Second Temple literature.4®

Kensky’s analysis forms an important contribution to divine courtroom motifs and heavenly
lawsuit themes operative within the Second Temple period, in particular concerning the literature
spanning the Hasmonean period until the second century CE, shortly prior to the compiling of
the Mishnah. The textual diversity of confrontations in the divine courtroom demonstrate that
advocacy varied in its manifestations. At times writers situated the courtroom within the
immediate afterlife, where the God of Israel exacted judgments with the assistance of preeminent
biblical figures and prosecuting angels.}*” God’s helpers, in this context, could plead on behalf of

those confronting an immediate post-mortem verdict. Angels, moreover, did not strictly function

145 Meira Kensky, Trying Man, Trying God: The Divine Courtroom in Early Jewish and Christian Literature
(Tubingen: Mohr Siebeck, 2010), 199-200.

148 1bid.

147 Apoc. of Zeph., 10-11.
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as either prosecutors or recorders of human deeds, as they could also act as patron figures
pleading for the condemned.*® To the extent that judgments in such a divine court demanded
that an advocate attempt to either reduce the severity of or nullify the verdict, it can be argued
that this spokesperson performed a soteriological function by warding off the people’s
impending condemnation.

Prior to the publication of Kensky’s monograph, Michael S. Heiser had offered a persuasive
study of the divine council phenomenon as presented in both the biblical literature and post-
biblical Second Temple texts, especially pertaining to the sectarian writings at Qumran. Within
the sphere of late Second Temple studies, Heiser has argued that “the Qumran material contains
numerous references to the divine council and its o°7%x in precisely the same language and
contexts as pre-exilic texts in the Hebrew Bible.”**° The terms, 710 and n7y, appear as the most
operative words in the Qumran literature expressing the existence of a divine council.**® Heiser
also notes the use of some 175 occurrences of the Hebrew plural form denoting “gods” or
“deities” (2°1%% ,0°9R), further supporting his argument that “the sectarian texts at Qumran that
are intact and lucid clearly distinguish the beings of the heavenly host, thereby retaining the
hierarchical tiers of the pre-exilic divine council of the Hebrew Bible.”**

Heiser’s study would appear to strengthen the notion of a possibly unjust structuring of the
divine courtroom, which Kensky views as essential to her argument for the courtroom’s

diversification in the Second Temple period. The phenomenon of one sovereign deity serving as

148 1 Enoch 9:1-6.
149 Heiser, “The Divine Council,” 175-176.
130 5% n7w, 1QHab, col. XXVI: top 10; o*x n7v, 1Q22, col. IV:1; owrtp 7o, 1QS, col. VIII:5; 1QM, 1.10.

151 Hejser, “The Divine Council,” 189.
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judge, prosecutor, defendant, witness, and advocate does not sustain itself in several texts. Other
titles located within the Qumran literature include princely appellations for supernal beings
(wx ,x°1), expressing both political or military figures appointed as either worldly or heavenly
leaders in the eschatological battles between good and evil. There also exists the council’s divine
vice-regent (>x°v1 79n), often considered by scholars to be either Melchizedek or the archangel
Michael.*>? Regarding Melchizedek, it appears that he was represented as both the herald of the
coming divine kingdom and the heavenly eschatological judge who would condemn the corrupt
deities of the Psalm 82 council, thereby securing the unquestioned sovereignty of the true God
over all the world.1%3

The question of advocacy occurrences within divine councils and imaginary courtroom scenes
need not directly engage Kensky’s broader thesis, which centers on the reader-response process
of struggling with God’s inconsistent application of justice and injustice, where the authors
attempt to either persuade their audience that God is in fact justified in his judgments, or else
encourage readers to actively participate in the assessment of divine justice. The current
discussion leaves the merit of this thesis an open question and instead strives to understand how
intercessors and advocates, given the greater degree of God’s delegation of juridical functions to
lesser divine entities, contributed to the altered configurations of the divine courtroom in early
Judaism, and how key rhetorical, theological, and soteriological themes compare to later
manifestations within the rabbinic literature.

Within the expanding arena of the divine courtroom in Second Temple literature, Kensky has

been mindful of the part advocacy plays in the ongoing struggle to comprehend divine justice.

152 trans. by H. C. Kee (OTP 1:790).
153 11QMelchizedek, 11.13-14, 17-25
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Alongside these questions are those that circulate regarding intercession and advocacy:
what room is there for intercession before God? If intercession is favorable, what type of
arguments are successful? Are there some cases when intercession subverts justice?>*
Kensky, for example, discusses the Book of Jubilees, which she interprets as an extended
defense for God’s judgments based on the retelling of narratives from the books of Genesis and
Exodus. Jubilees generally falls within the genre of “Rewritten Bible,” although “Rewritten
Pentateuchal narrative” may provide a more precise classification, in this case a creative
recounting by an angel to Moses of Genesis and the first half of Exodus.>® The work is normally
dated within the mid-second century B.C.E. either just prior or subsequent to the Hasmoneans
prevailing over the Seleucid Greeks.*®
It is noteworthy, however, that Kensky does not mention Moses’ early appeal in Jubilees on
behalf of Israel, a strong example of a Second Temple advocacy text, which in many ways sets
the tone for further Israelite offenses against God and their long-term ramifications.
And Moses fell upon his face, and he prayed and said, “O Lord, my God, do not abandon
your people and your inheritance to walk in the error of their heart. And do not deliver
them into the hand of their enemy, the gentiles, lest they rule over them and cause them
to sin against you. Lord, let your mercy be lifted up upon your people, and create for
them an upright spirit. And do not let the spirit of Beliar rule over them to accuse them

before you and ensnare them from every path of righteousness so that they might be
destroyed from before your face. But they are your people and your inheritance, whom

154 Kensky, Trying Man, Trying God, 160.

155 On Rewritten Bible as a genre, Michael Segal, The Book of Jubilees: Rewritten Bible, Redaction, Ideology and
Theology, SupJSJ 117 (Leiden: Brill, 2007), 4-5; Sidnie W. Crawford, Rewriting Scripture in Second Temple Times
(Grand Rapids, MI: W. B. Eerdmans, 2008), 62. Alternatively, see Molly M. Zahn’s argument for not employing
Rewritten Bible as a distinct genre. Molly M. Zahn, “Genre and Rewritten Scripture: A Reassessment,” JBL 131, no.
2 (2012): 274: “Insofar as Jewish Scripture of the Second Temple period comprised various genres—for example,
legendary narratives, laws, historiography, prophetic visions and oracles, and other types of poetry—a given text
classified as Rewritten Scripture could belong to any one of these genres. Thus, of texts usually agreed to represent
Rewritten Scripture, we have rewritings of pentateuchal narrative (Jubilees and the Genesis Apocryphon),
pentateuchal law (the Temple Scroll), and historiographic narrative (Chronicles). The biblical portions of Josephus's
Antiquities cover all three of these genres.”

156 For the scholarship on the dating of Jubilees, see Miryam Brand, Evil Within and Without: The Source of Sin

and Its Nature as Portrayed in Second Temple Literature (Bristol, CT: Vandenhoeck & Ruprecht, 2013), 198-99;
Crawford, Rewriting Scripture, 62.
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you saved by your great might from the hand of the Egyptians. Create a pure heart and a

holy spirit for them. And do not let them be ensnared by their sin henceforth and

forever.”%’
This prayer offers many essential elements of a prophetic advocate pursuing salvation for the
people of Israel. The prophet’s falling to the ground in obeisance reflects the gravity of the
situation, namely that the people are at risk of losing their entire inheritance. The act of claiming
the continued right to the promissory inheritance of old, as was witnessed in 4 Ezra, signifies the
attempt to preserve Israel’s divine election. In the event of the impending catastrophe coming to
fruition, Israel runs risk of falling subject to foreign sovereigns, who will cause her to transgress
even further against God.

I would argue that the tension between repentance and redemption leans toward the latter in
this text, with Israel not viewed as capable of securing its own deliverance. The spirit of
righteousness Israel requires can only materialize through God’s power, and Israel is likewise
helpless to ward off the evil spirit jeopardizing the people’s reconciliation with God. This evil
spirit exerts control over Israel’s beliefs and actions in the absence of God’s intervention. Rather
than advocating for Israel, it will actually accuse the people before God, leading them astray and
ultimately to outright destruction. The Moses of Jubilees 1 advocates for Israel’s preservation
and covenant renewal as opposed to her annihilation. The enemy spirit within the camp, formerly
expressed in the Pentateuchal texts as Israel’s rebelliousness in the desert, has become
personified as an evil spirit intent on casting accusations. The accuser cannot merely represent a
functionary of God’s divine council, since the depiction of Beliar makes clear that the accuser
attempts to assume power over God’s people and lead them to condemnation. Advocacy in this

sense does not merely mean defending those who have lived righteously and obediently toward

157 trans., O.S. Wintermute, OTP 2, 53-54.
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God. In the wake of such supernatural forces launching attacks against God’s people regardless
of their merits, the advocate must build a case for full divine protection from destructive forces
beyond human control.

Under these conditions, where the Israelites are powerless before the spirit of Beliar, the
advocate’s job is to request immediate divine intervention: “Moses' request is clear: God should
change Israel's nature right there at Sinai so that Israel will never fall into sin and will thereby
avoid the religiously deleterious effects of exile.”**® David Lambert acknowledges that the
prayer formally falls within the category of apotropaic prayer, a form of petition commonly used
during the Second Temple period.* Yet the petition goes beyond the invocation of protection
for individuals and family from demonic spirits, as its ultimate objective is the redemption of
Israel in an eschatological sense. Although Moses requests that God stave off exile by removing
the demons from Israel, who are viewed as the agents of sin, God does not honor the first part of
the prayer. Israel will indeed experience exile, but then, by virtue of a new heart unilaterally
provided by God, she will be gathered out of the diaspora for restoration to the land of her
original inheritance. The imagined setting for this intercessory appeal warrants further
discussion, that is, in terms of locating specifically where and when this petition would have
taken place during Moses’ interaction with God on Mount Sinai. There is no mention of the
Golden Calf incident as the impetus for this prayer petition, as the dialogue looks forward to the
future disobedience of Israel in her land and the ensuing calamity of exile. The action would

therefore fall at some point during the revelation at Sinai, at the time of Israel’s reception of the

158 David Lambert, “Did Israel Believe That Redemption Awaited Its Repentance? The Case of Jubilees 1,” CBQ
68, no. 4, (Oct. 2006): 637.

159 Esther Eshel, “Apotropaic Prayers in the Second Temple Period,” in Liturgical Perspectives: Prayer and
Poetry in Light of the Dead Sea Scrolls, ed., Esther G. Chazon, Ruth Clements, and Avital Pinnick, STDJ 48
(Leiden: Brill, 2003), 69-88; Brand, Evil Within and Without, 198-217.
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laws, and the underlying message appears to be that Israel is responsible for all its curses, while
God assumes full responsibility for the people’s redemption.

Intercessory figures and their petitions show great diversity in the heavenly courts of early
Judaism, wherein are the books providing the records of each person’s righteous and sinful
deeds. An advocate may appear as one of the postmortem patriarchs, a ministering angel, or a
commissioned prophet. Kensky notes that Second Temple apocalypses, for example, focus
heavily on intercession and deal with “what arguments can be brought forth in favor of man
before God.”*®° These situations play out in portions of the Book of Watchers from 1 Enoch, and
the two instances of advocacy before the divine in chapters 9-16 are of particular interest. The
significance of these texts for divine courtroom advocacy rests in their expression of multiple
soteriological principles simultaneously. First, a profound crisis occurs, brought on by a series of
outrages committed by a degenerate band of angels.*6! Beholding the beauty of mortal women,
the angels descend upon the earth and procreate with them, spawning giants, who in turn ravage
the earth’s food supply. The giants eventually start murdering the people of earth, while also
abusing the wildlife. They even resort to devouring one another and consuming blood. The
angels have also taught the people of earth magical and practical arts that are considered
forbidden forms of knowledge. The crimes have therefore created broken relationships on the
most macro scale imaginable: the entirety of the heavens and earth.

Note that the trespasses committed by the angels have the two-fold effect of both creating a

division between God and humanity, as well as a division between God and the angels

160 Kensky, Trying Man, Trying God, 169.
161 1 Enoch 6-9; The translation of 1 Enoch is taken from George W. E. Nickelsburg, Klaus Baltzer, Klaus

Baltzer, James C VanderKam, and George W. E Nickelsburg eds., 1 Enoch: A Commentary on the Book of 1 Enoch.
Hermeneia--A Critical and Historical Commentary on the Bible (Minneapolis: Fortress Press, 2001).
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themselves. Each of the weaker parties belonging to these relationships is therefore in need of an
advocate to state their case before God. The human race requires intervention due to the sheer
weight of her affliction, which poses the threat of outright annihilation. When the four archangels
observe the desolation caused by the Watchers, they assume their role before the divine throne as
supporting speakers for both departed human souls and the earth itself.

“The earth, devoid (of inhabitants), raises the

voice of their cries to the gates of heaven. And now to <us>, the holy ones of heaven,

the souls of men make suit, saying,

‘Bring in our judgment to the Most High,

and our destruction before the glory of the majesty,

before the Lord of all lords in majesty.””’162
The intervention of the archangels also attests to the powerlessness of God’s people, who require
a greater supernatural power to speak and act for them in the face of angelic persecution. The
archangelic case before God follows a fairly standard legal complaint in the divine courtroom.
First comes praise of the divine sovereign, which articulates the omnipotence, omniscience,
holiness, and creative powers of God (9:4-5). Following the doxology, the archangels itemize the
nature of the crimes, which include unauthorized revelation of divine mysteries (6), angelic
seduction of mortal women (7), imparting the ways of sin to humans (8), and the procreation of
divine-human hybrids, who delight in violence against men and plunder of the earth (9). Finally,
the archangels remind God of the legal claim made by the departed souls of earth who have

suffered under such supernatural oppression. Rather than appeal for help, the archangels boldly

question God’s apparent unwillingness to intervene (10-11).16

182 1bid., 9:2-3

163 See 1 Enoch: A Commentary, 206: “Finally, and of greatest significance, the prayer ends without a petition.
The angels repeat twice the motif of God's universal knowledge and make the bold assertion that he has failed to act
on it.”
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The divine response is that of commissioning three archangels, who are charged with
imprisoning the deviant Watchers, reserving them for eternal condemnation, destroying their
progeny, and announcing the universal deluge that will destroy all the wicked of the earth. God
also promises post-deluge blessings of prosperity and peace. With the entrance of Enoch in
chapter 12, the prophet-scribe takes over the role of delivering the condemnatory verdict to the
Watchers.'®* He is to inform them that they will forfeit peace, forgiveness, and the lives of their
sons. Somewhat panicked, the Watchers respond by enlisting Enoch as their intercessory
spokesperson. The angels, knowing they cannot escape their guilt, petition Enoch to advocate for
them before God. The first prophetic commission occurs when an angle enjoins him to proclaim
condemnation on the Watchers in the form of their offspring being destroyed. They are further
told that, despite constant petitioning, their punishment is irreversible. Upon delivery of the
announcement, the Watchers assign Enoch to be their advocate before God. They entreat him to
write a prayer that advocates their cause before the divine throne of heaven.

And they asked that | write a memorandum of petition for them, that they might have
forgiveness, and that | recite the memorandum of petition for them in the presence of the
Lord of heaven. For they were no longer able to speak or to lift their eyes to heaven out
of shame for the deeds through which they had sinned and for which they had been
condemned. Then | wrote out the memorandum of their petition, and the requests
concerning themselves, with regard to their deeds individually, and concerning <their
sons> for whom they were making request, that they might have forgiveness and
longevity. 1%

The combination of a written and spoken form of request both confirms Enoch’s dual identity as

prophet and scribe, while at the same time it grants an official status to the legal appeal.

184 Enoch’s credentials derive from the perceived state of immortality gifted to him in Gen. 5:24, although 1
Enoch 12 expands on this by claiming that Enoch took up residence with the holy beings of the heavens. He thus
receives a certain degree of authority by virtue of his residence and the company he keeps.

165 |bid., 13:4-6.
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When Enoch begins reading these prayers at the “waters of Dan,” a deep sleep comes upon
him and he experiences dream visions, which include plagues. Upon awakening, he addresses
once more the offending angels, who are in a state of lamentation. The prophet relates his
visions, along with the consequences of the Watchers’ crimes. Unfortunately for the Watchers,
God refuses to listen to their appeals. The punishments include the following: imprisonment in
the earth and banishment from the heavens; they will witness the annihilation of their sons; and
Enoch’s advocacy on behalf of the Watchers will not receive a hearing. Enoch is then swept up
in a throne-room vision. While terrified to look at God on his throne, Enoch is still placed before
the supreme deity, where he directly receives the divine response to the Watchers’ appeal. God
claims that it is more appropriate for angelic beings to intercede on humanity’s behalf, rather
than a man like Enoch interceding for them.®® God goes on to recount all their transgressions
and to report the ultimate destruction of both them and their offspring.

The sequence of events expresses both the urgency and limits of advocacy when the
eschatological orientation is one of imminent and consummate judgment. The fractured
relationship between God and humanity will be resolved, as the archangels have exercised
advocacy correctly by performing it on behalf of a weaker party, who is very much helpless to
alter the course of events. As for the Watchers, their Hail-Mary attempt to have a human
advocate plead for them confirms God’s rejection of their plea. The narratival resolution
therefore consists of condemnation of the more powerful offending party and reconciliation
between God and the afflicted party. It should be noted, however, that any remnant of divine-

human offspring will be annihilated, with only the righteous members of humanity surviving the

166 While Enoch may enjoy a privileged place in the heavens, God’s claim that the prophet-scribe should not be
advocating for angels indicates the preservation of Enoch’s general state of humanity.
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impending cataclysm. This confirms the text’s division between the elect people of God and the
condemned.

Kensky interprets the different intercessory roles assumed by Enoch and the archangels as
reflective of the diversification of the divine courtroom. The responsibility for advocacy rests on
both the prophet and the angels, although it is likely that these two instances of intercession
derive from originally separate text traditions. Kensky interprets the difference between the
advocacy roles of the patron angels and Enoch, on the one hand, and the divine courtroom
dramas played out in the Hebrew Bible.

This is an important distinction because the classic employment of the rib-pattern in the
Hebrew Bible ascribes both the accusatory and the judicial roles to God, while here the
book of Enoch is careful to assign the different judicial roles to a number of participants.
A significant difference is present between this divine courtroom and those of the biblical
prophets. Not only do the oppressed people receive efficient advocacy (Michael, Sariel,
Gabriel), but 1 Enoch has even provided the accused with vigorous advocacy (in the
figure of Enoch himself). God therefore just acts as judge, not as both judge and
prosecutor, effectively “solving” the biblical rib-pattern issue pointed out forcefully by
Job. No longer does God play all the courtroom roles. The development of the angelic
intercessory force assures that an entire and orderly process of judgment proceeds apace
in heaven.!%’
Clear distinctions have therefore emerged in | Enoch 9-16 between judge, plaintiff, defendant,
and advocate. In the Book of the Watchers, the archangelic bureaucracy undertakes crucial acts
of advocacy for the righteous members of the generation of the flood, pleading successfully to
God for the preservation of the human race prior to an imminent eschatological judgment. Enoch
himself also proclaims the destruction of the reprobate Watchers. The drama of division and

reconciliation plays out on the stage where heaven meets the earth. The reconciliation between

the two spheres is vital to the rescue of humanity and the restoration of cosmic order.

167 Kensky, Trying Man, Trying God, 131 (italics the author’s).
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3.4 Angelic Patrons in the Divine Courtroom
Kensky’s discussion of the diversification of the divine council in Second Temple literature is
also relevant to the phenomenon of angelic patrons and their representative roles in late Second
Temple literature. By the time of the Second Temple period, Israel’s position within the polities
of nations was sometimes understood in terms of the Deuteronomic notion of God alone
presiding over her, whereas this same God had assigned lesser, angelic beings as patrons over
other nations.'®® The Book of Jubilees provides a staunch defense of God’s exclusive patronage
over Israel, as opposed to the lesser entities presiding over the nations.
But he chose Israel that they might be a people for himself. And he sanctified them and
gathered them from all of the sons of man because (there are) many nations and many
people, and they all belong to him, but over all of them he caused spirits to rule so that
they might lead them astray from following him. But over Israel he did not cause any
angel or spirit to rule because he alone is their ruler and he will protect them and he will
seek for them at the hand of his angels and at the hand of his spirits and at the hand of all
of his authorities so that he might guard them and bless them and they might be his and
he might be theirs henceforth and forever.1%°
This perspective provides one way of justifying Israel’s unique election among the other nations
of the world. In spite of the claim made earlier in Jubilees that the wicked spirit of Beliar
remained hot on the trail of the Israelites while on route to their divinely inherited land, the text

later reinforces the notion of Israel’s special claim to divine custodianship. It is other nations

who actually suffer from wayward guidance at the hands of inferior divine entities.

188 Sjr. 17:17 (NRSV): “He appointed a ruler for every nation, but Israel is the Lord’s own portion.”

169 Jubilees 15:30-32. This tradition seems noticeably at odds with the earlier stated belief, in Jubilees 1, that
Beliar took control of Israel and was causing them to sin.

89



Yet it also become fashionable to speak of patron angels presiding over Israel herself, as is
attested in much of the apocalyptic literature.!’® Such is the characterization, for example in the
Testament of Levi V.1-7.

At this moment the angel opened for me the gates of heaven and | saw the Holy Most
High sitting on the throne. And he said to me, ‘Levi, to you | have given the blessing of
the priesthood until I shall come and dwell in the midst of Israel.” Then the angel led me
back to the earth, and gave me a shield and a sword, and said to me, ‘Perform vengeance
on Shechem for the sake of Dinah, your sister, and | shall be with you, for the Lord sent
me.” At that time I put an end to the sons of Hamor, as is written in the tablets of the
fathers. And I said to him, ‘I beg you, Lord, teach me your name, so that | may call on
you in the day of tribulation.” And he said, ‘I am the angel who makes intercession for
the nation Israel, that they might not be beaten.” And after this | awoke and blessed the
Most High.1"*
In this text, the ancestral son of Jacob, Levi, has been receiving a series of privileged revelations
concerning the levels of the heavens, as well as the outcomes awaiting the righteous and the
wicked among humanity. The lower heavens, while dark, observe all of humanity’s wrongdoings
and prepare instruments of judgment, while the second heaven houses the armies preparing to
wage war against Beliar and the evil spirits. In the highest heaven, the archangels are charged
with preparing sacrifices to God in order to atone for the unintentional sins of the righteous. The
chief archangel in the text cited above, however, is specifically tasked with interceding on behalf
of Israel so as to ensure her victory. The chief patron-angel has to some degree shared in the

earlier Deuteronomistic role attributed exclusively to Yahweh of being Israel’s patron-deity, and

this office now includes an essential intercessory function. Furthermore, the combination of this

10 Dan. 10:21, 12:1; 2 Macc. 3:24-28; 3 Macc. 6:18-19; T. Moses, 10:1; T. Levi, 5:1-6; 1QS iii.13-iv.1. See
Darrell D. Hannah, “Guardian Angels and Angelic National Patrons in Second Temple Judaism and Early
Christianity,” in Deuterocanonical and Cognate Literature Yearbook, 2007, ed. Friedrich V. Reiterer, Tobias
Nicklas, and Karin Karin Schopflin (Berlin: Walter de Gruyter, 2007), 413-436.

111 Text taken from OTP 1, trans. H.C. Kee, 790. For a general discussion of the Greek Testament of Levi in
relation to the reconstructed Aramaic form, along with assessments of date and textual function, Robert A. Kugler,
From Patriarch to Priest: The Levi-Priestly Tradition from Aramaic Levi to Testament of Levi (Atlanta: Scholars
Press, 1996), 171 ff.
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function with the atoning sacrifices of the angels occupying the highest heaven further
demonstrates the intersection of expiation and advocacy among the angelic patrons.

A similar perspective on the patron-angel of Israel appears in the Testament of Dan, where
like the Testament of Levi, the angel intercedes for Israel in the presence of her God, while at the
same time standing guard against Satan and the evil angels. This points to another instance of
warding off the accuser while playing the role of advocate.

“And now fear the Lord, my children, be on guard against Satan and his spirits. Draw
near to God and to the angel who intercedes for you, because he is the mediator between
God and men for the peace of Israel. He shall stand in opposition to the kingdom of the
enemy. Therefore the enemy is eager to trip up all who call on the Lord, because he
knows that on the day in which Israel trusts, the enemy's kingdom will be brought to an
end. ...t
A few important considerations come out of this admonition by the patriarch to his descendants.
First, an interceding patron figure is necessary for Israel, who is powerless before supernatural
forces much greater than herself. The angel also poses a direct challenge to the kingdom of the
adversary, whose demise is assured simply through the trust of Israel in her God. Finally, when
the enemy aims to lead astray those who invoke the God of Israel, they secure protection through
the power of the patron-angel’s responses to the pleas of Israel to their God. The peace of Israel,
therefore, can no longer rely on simple obedience to God’s commandments, but requires
positioning the congregation alongside a supernatural figure capable of neutralizing the angelic

accuser. The divine, angelic representative, as the text states, maintains the office of interceding

for God’s nation.

172 Test, of Dan, VI1.1-4, taken from OTP 1, 810. .
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3.5: Advocacy for the Postmortem Soul

Closely aligned with patron-angel narratives in late Second Temple literature are instances
where post-mortem souls are gathered in considerable numbers for judgment. In this regard,
apocalyptic texts often expand on the otherworldly environment confronting the sinful and the
righteous immediately following death.!’® Such texts sometimes portray judgment through the
opening of the heavenly books that keep record of each soul’s deeds of virtue and lawlessness.
This was already evidenced in 4 Ezra, where the eschatological context of the ingathering of
righteous exiles prohibited any further intercessory appeals on behalf of the condemned. The
precarious state of the intermediate soul may have functioned textually as a warning to its
audience concerning the heavenly judicial process immediately following death, where the
determination of eternal victory or defeat unfolds prior to the eschaton itself. As such, the post-
mortem settings of judgment function as a prelude to the consummate judgment expected at the
eschaton. The imagined environment of post-mortem judgment also considers whether any
possibility remains for redemption following the expiration of the mortal body.

A compelling text in this regard is the Apocalypse of Zephaniah, whose recently deceased
protagonist, in his intermediate state of the soul, passes through the various regions of the
heavens. Within these locations, thousands of heavenly angels perform daily intercession for the
souls facing torment in the depths of Hades. Common to many of the Jewish apocalypses, a
prophet-seer experiences an ascent into the heavenly realms, where accompanied by an angel he
witnesses both the glories of the divine domain and the agonies of the adverse judgments exacted
upon the ungodly. The text, highly fragmented and missing a huge portion of its first section,

commences in the fifth tier of heaven and demonstrates a distinct concern for the afterlife.

173 Martha Himmelfarb, The Apocalypse: A Brief History (Malden, MA: Wiley-Blackwell, 2010), 80.
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The Apocalypse of Zephaniah is dependent upon a tradition of apocalyptic writing that is
concerned with demonstrating God's justice and mercy by permitting a seer to witness
scenes of postmortem judgment and places of blessing prepared for the righteous.”*’*
In light of its strong eschatological focus, the text offers an apt illustration of the relationship
between the intermediate and eschatological states of the soul, and how the accuser and
intercessor function within this legally constructed soteriological battlefield.

The stages of the seer’s itinerary illuminate the theological tension between salvation and
condemnation, as well as between immediate and eschatological judgment. In the Sahidic
Fragment of the text, the seer witnesses angels at the gate, who are respectively compiling
evidence for and against a soul facing judgment. The postmortem entity has been removed
instantly from its earthly body and serves as a model for those who fall before the prosecution of
the accuser. Zephaniah, however, is encouraged to dig in his heels and endure the trial, as he will
emerge victorious. “‘Be strong, O one who will triumph, and prevail so that you will triumph
over the accuser and you will come up from Hades.”"'"> At Mount Seir, once again he sees an
additional three men subject to judgment.

Then I saw two other angels weeping over the three sons of Joatham, the priest. | said, “O
angel, who are these?”” He said, “These are the angels of the Lord Almighty. They write
down all the good deeds of the righteous upon their manuscript as they watch at the gate
of heaven. And | take them from their hands and bring them up before the Lord
Almighty; he writes their name in the Book of the Living. Also the angels of the accuser
who is upon the earth, they also write down all of the sins of men upon their manuscript.
They also sit at the gate of heaven. They tell the accuser and he writes them upon his

manuscript so that he might accuse them when they come out of the world (and) down
there.”7

174 See O. S. Wintermute’s introduction to the Apocalypse of Zephaniah in OTP 1, 505.
175 Apoc. Zeph., B.4, OTP 1, trans. O. S. Wintermute.

178 Ibid., 111.5-9.
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Just beyond the heavenly city, the prophet encounters angels escorting the wicked to their place
of eternal condemnation, there being a three-day airborne transport period prior to arriving at the
wretched destination.

In Hades, Zephaniah confronts the accuser attempting to prosecute men before God, along
with the enigmatic figure, Eremiel, the benevolent angel who cares for the righteous souls
incarcerated in the underworld.

He said to me, “Take heed. Don't worship me. | am not the Lord Almighty, but | am the

great angel, Eremiel, who is over the Abyss and Hades, the one in which all of the souls

are imprisoned from the end of the Flood, which came upon the earth, until this day.”"’
Even a prophet such as Zephaniah, whom the text describes as “pure,” depends on the assistance
of an angel powerful enough to protect him from the accuser, who desires to condemn all men
regardless of their righteousness. Therefore, no matter how piously a person may have lived their
life, they are helpless in the afterlife without divine beings bearing them along the treacherous
paths of the underworld. Eremiel fulfills this guardian role for Zephaniah by attending to him as
the records of his past deeds, itemized to every detail, are read by the accuser in Hades. While
the text is fragmented and missing the record of Zephaniah’s good deeds, he is surprisingly
vindicated immediately after the reciting of his past deeds: “Triumph, prevail because you have
prevailed and have triumphed over the accuser, and you have come up from Hades and the abyss.
You will now cross over the crossing place.”*’®

In addition to his own episode of judgment in Hades, Zephaniah experiences visions of angels

recording the deeds of other men and the judgments rendered against condemned souls. Among

those facing torment are receivers of bribes, lenders who exact interest, and those who heard the

77 Ibid., V1.15.
178 Ibid., VI11.9.
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instruction of God but did not act decisively on it. The third category is especially informative,
for their plight raises the question as to whether repentance can still take place in the immediate
afterlife. Zephaniah recounts, “And I said to him, ‘Then do they not have repentance here?’ He
said, ‘Yes.” | said, ‘How long?’ He said to me, Until the day when the Lord will judge.’”*’® The
texts has thus opened the possibility for some condemned souls to remain in an intermediate state
of the soul until the final divine judgment.

The souls with undecided fates may find acquittal through the intercession of the post-mortem
righteous, who are led by the Hebrew patriarchs and a great angel. the patriarchs are even found
offering daily petitions to God on behalf of those facing condemnation.

“These who beseech the Lord are Abraham and Isaac and Jacob. Then at a certain hour
daily they come forth with the great angel. He sounds a trumpet up to heaven and another
sound upon the earth. All the righteous hear the sound. They come running, praying to
the Lord Almighty daily on behalf of these who are in all these torments.”18°
This text has managed to reconcile the undecided fate of the dead with the anticipated final
judgment of all souls. The theatre for this performance is the afterlife, where unless one is
automatically doomed due to a life of outright wickedness, the prayers of the post-mortem
righteous offer an opportunity for each soul’s pardon when God completes his judgment of the
earth. Patriarchal intercession alongside the angel, whose trumpet provokes widespread petitions
among the righteous in heaven, also shows a convergence of advocacy forms operative in later
rabbinic midrash. Patriarchal merit at times will constitute a direct, inanimate form of advocacy,

as will the sounding of the ram’s horn, which on the rabbinic new year festival exhibits

intercessory properties within an atmosphere of eschatological anticipation.

179 1bid., X.10-11.

180 |bid., X1.4-6.
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The Testament of Abraham concerns the fate of Abraham upon the announcement of his
death, as well as his journey alongside the archangel Michael. God commands Michael,
“...Butyou, archangel Michael, go to Abraham, my beloved Friend, announce his
death to him, and give him this assurance, ‘At this time you are about to leave this vain
world and depart from the body, and you will come to your own Master among the
good.’18!
The text presents a case of Abraham and Michael interceding together in the hope that souls
whose salvation hangs in the balance will be forgiven for their previous iniquities, that the scales
of justice will tip toward their favor. The judgment scenes present a heavenly court scenario,
where angels presiding on both the right and left of the post-mortem soul weigh the good and
bad deeds, similar to how the Apocalypse of Zephaniah juxtaposes the angel of the Lord with the
angel of the accuser. In one particular case, a soul in the process of incurring judgment is
reckoned to have committed an equal amount of righteous and impious acts. As a result, he is
temporarily denied entry through either the narrow gate of salvation or the broad gate of
conviction. Soon Abraham comprehends that his intercession in response to the uncertain verdict
may tip the scales in favor of redemption. Upon learning the power of intercessory prayer for the
sins of others, Abraham decides to pray constantly for those he had observed sinning and had
initially desired to be condemned.
Dale Allison notes that the literary representation of a flawed patriarch who simultaneously
intercedes and repents is in keeping with the early spirit of this textual tradition. Allison claims
that the Short Recension of the Testament of Abraham, by omitting this episode, conforms to

early Christian views that the non-baptized dead entertain little to no hope for intercessory

prayers on their behalf. Abraham’s act of intercession on behalf of the dead in the Long

181 Test, Abr., 1.7. OTP 1, trans. E.P. Sanders.
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Recension is thus considered reflective of an earlier tradition of the Testament of Abraham, one
generally free of later Christian omissions which are evidenced in the Short Recension of the
work. The excerpt below would presumably conform to earlier Jewish views of intercession for
post-mortem souls confronting their precarious position before the divine judge.'®?
Abraham said to the Commander-in-chief, ““I beg you, archangel, heed my plea; and let
us beseech the Lord yet (again) and let us prostrate ourselves for his compassion and beg
his mercy on behalf of the souls of the sinners whom | previously, being evil-minded,
cursed and destroyed, whom the earth swallowed up and whom the wild beasts rent
asunder and whom the fire consumed because of my words. Now | have come to know
that | sinned before the Lord our God. Come, Michael, Commander-in-chief of the
powers above, come, let us beseech God with tears that he may foregive me (my) sinful
act and grant them to me.”*83
Abraham concedes that his earlier wish for each sinner to suffer divine punishment was in itself a
transgression, such that his intercessory prayers serve to both vindicate former sinners as well as
atone for his own violations. Abraham even intercedes alongside the entity, Death, for his fallen
servants.'8 The educating of biblical prophets regarding their zeal to condemn the people’s sin

takes place also in later midrashic literature, notably in Moses’ inconsistent advocacy for and ill-

will toward the golden calf worshipers in Exodus Rabbah.

3.6 Conclusion

The current discussion has mined a number of pre-rabbinic texts for the performance of
supporting speech, each dealing with a crisis of corrupted relationship between either the Jewish
people and their sovereigns, or else the Jewish people and their God. The urgency of resolving

these broken relationships is supported by the strong sense of eschatological anticipation

182 Testament of Abraham, Dale C. Allison ed., CEJL (Berlin/New York: Walter de Gruyter, 2003), 296-97.
183 Test. Abr. LR, XIV.10-12.
18 1bid., XVIII.11.
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surrounding the texts. With judgment looming, the advocate must petition forcefully for those he
defends. The task of resolving the conflict between the Jewish people and their earthly rulers
normally results in an attempt to exonerate the former and condemn the latter. At the same time,
reconciliation between God and his people works to facilitate both of these judicial outcomes.
Several elements of Jewish salvation doctrine interact with the advocate’s drive to reestablish the
people’s proper relationship to both God and humanity. These include covenant forfeiture and
renewal, restoration eschatology, atonement, and renewed election.

The text traditions examined in this chapter occupy a broad range of theological views, where
the boundaries between wisdom, apocalyptic, rewritten Bible, legal discourse, and other Jewish
genres often intersect and express tension with one another. Often at issue is the dilemma of
Israel’s prolonged subjugation to sin and foreign powers, what | would identify as reflecting the
state of broken relationship between Israel and her God. In order to achieve a positive
soteriological outcome, the various texts offer different approaches for reconciling imminent
expectations of deliverance with the long-term realities of sin and oppression. The strong
eschatological currents operative within this dynamic often result in imaginative presentations of
celestial courtrooms, where strict separations occur between the condemned and the redeemed.
Those facing uncertain divine judgments may benefit, therefore, from the pleas of advocates,
who often petition with a sense of urgency for those no longer capable of helping themselves. In
such situations, advocacy inhabits an atmosphere of human limitation regarding the securing of
salvation. In the presence of so many malevolent supernatural forces, human beings, already
struggling with their own limitations, require direct divine intervention in order to be saved. The
intercessory advocate participates in this theological arena, compensating for human limitations

by placing the legal burden on God to remain faithful to covenantal obligations. This does not
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imply that humanity was not perceived as wicked and weak in much of the earlier biblical
literature; rather, the combination of human depravity and widespread supernatural evil
intensifies the helplessness of God’s people, who remain incapable of fulfilling their covenantal
terms regardless of their intentions. They are doubly hamstrung by internal and external forces.

The diversity of intercessory spokespersons in the pre-rabbinic texts discussed above also
demonstrates a tension between the immediate expectation of divine judgment and the
advocate’s yearning for clemency toward the congregation of Israel. Facilitating this process is
the divine court setting of intercessory appeal, which shows significant innovations in
comparison to Hebrew Bible precedents. One major development involves the expansion and
diversification of the courtroom cast. Angels, for example, perform several essential functions,
including the transporting of deceased souls, the tabulating of records concerning human deeds,
and the performance of accusation and advocacy before the heavenly host. New orientations
toward the state of the dead are also evident, as advocacy for the postmortem soul reflects new
ways of reconciling the immediate judgment of the deceased with the final judgment of all
humanity. Finally, the helplessness of God’s people in the face of their corrupted condition, as
well as the need for representation amidst supernatural enemies, warrants repeated petitions to
the God of Israel for clemency toward his people.

By comparison, supporting speech within the texts comprising the next chapter is much less
immersed in imminent expectations of deliverance. While eschatology will occupy a place in
both Philo and the Gospel of John, a more careful balance is struck between the final outcomes
of things and adapting positively to life in the here and now. The present world need not be
perceived as intolerable and can in fact afford opportunities for profound salvation experiences

and strong, secure relationships with the God of Israel. These pre-rabbinic texts understand the
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believer’s dual relationship to the world and God in far different terms than do texts
characterized by an urgent eschatology. The mode of adaptation involves a project of moral
improvement, as is the case with Philo, or a collective acceptance of a divine redeemer who
leaves behind a spirit-advocate, as can be seen in the Gospel of John. The one response focuses
strongly on the individual, while the other positions the divinely represented group in a state of

conflict with the world. It is to these texts this study now turns.
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Chapter 4: Advocacy in the Writings of Philo and the Gospel of John

4.1 Introduction

While several degrees apart stylistically, theologically, and rhetorically, both Philo and the
Johannine literature provide early Jewish occurrences of the Greek term, paracletos, and in
Philo’s case other important Greek terms belonging to the practice of supporting speech. Both
sets of writings, moreover, offer a window, with regard to advocacy, into soteriological
orientations in pre-rabbinic Judaism that deviate from apocalyptic forms. The broader argument
of this chapter, as a consequence, will claim that both writers, by diffusing the sense of urgency
accompanying the seeking of salvation, could situate the act of advocacy within the daily life of
the pious adherent to God. In the works of Philo, the daily walk with God is largely an individual
project associated with the cultivation, nurturing, and maturation of the soul. In contrast, I will
argue that John’s Gospel retains an inaugurated eschatology tailored toward the collective, one
that both cultivates the ongoing salvation of the Christ-believer yet does not lose sight of the
ultimate consummation of time at the resurrection of the dead.

Because rabbinic literature provides ongoing guidelines for adapting to life in the here and
now, both individually and collectively, while preserving a consistent focus on the world to
come, it remains important to examine in more detail pre-rabbinic texts that also reconciled the
prolonged state of Jewish exile and disappointment with a theology adjusted for the worldly life.
The individual moral improvement related to the soul emphasized in Philo will occupy the first
part of this chapter, where advocacy can take place in a variety of contexts. For Philo, the divine
Paraclete functions as a patron and moral guide within larger exegetical arguments, normally
aimed at convincing his audience of the excellence of Jewish religious-philosophical traditions.

Philo’s understanding of the Paraclete preserves the term’s meaning as an intercessory,
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supporting speaker, one often aiming to resolve immediate instances of crisis. While these crises
generally pertain to individuals, the act of advocacy in Philo’s works can manifest among both
human and divine entities. The intersection between divine and human attributes of the Paraclete
in Philo is of considerable interest moving forward; for the interpretation of later rabbinic
advocacy passages must also negotiate the convergence of divine and human identities, both

legal and theological, where the texts also serve a broader exegetical project.

4.2 Divine and Human Advocates in Philo

Roughly four centuries following the heyday of classical Athens, where supporting speakers
played an important role in several aspects of courtroom procedure, one observes in Philo of
Alexandria an emergent Jewish-diasporic attitude, arguably elitist, toward advocacy for hire and
other forms of speech-related intercession. The philosopher also presents us with some preserved
occurrences of the Paraclete, whose meaning in Philo generally ranges from an intercessor to a
spiritual aid for the soul. Philo’s constructions of professional advocates and other spokespersons
are especially helpful in that he remains one of the earliest Jewish sources to refer directly to the
Roman institution of supporting speakers for hire. His comments anticipate by at least two
centuries the attitude of the halakhic midrash, Mekhilta d'Rabbi Yishmael, which in its
interpretation of Exodus 23:7a, includes a similar admonition against those tempted to allow a
place for advocates (1113°10) in the courtroom.*®® Both the tannaitic midrash and Philo locate
legal advocacy within the larger project of scriptural exegesis, in each instance the interpretation

of Torah passages pertaining to civil and criminal law. Both textual traditions also integrate legal

185 In the Mekhilta 23.7, 10, the Hebrew rendering of the Greek nominative plural, cuviiyopor, most likely
refers to professional advocates receiving income in exchange for arguing on behalf of a litigant. This text will be
examined more fully in chapter 5 below.
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and theological interpretations, with the focus targeted toward undesirable practices in the
courtroom, those exhibiting the transgression of deceitful speech.

Philo’s direct observations on supporting speakers, in many instances occurring within his
complex exegetical discussions, are demonstrated in his treatment of Deuteronomy 20:20, where
the Jewish Alexandrian philosopher poses an analogy between trees preserved in the besieging of
a city and the human ability to reason, specifically in the realm of moral development. Philo
compares the trees lacking edible fruit (kapmod-Ppwtov éotiv), which the Hebrew Bible reserves
for producing siege-works (HB, 1ix»), to the forms of logical reasoning obsessed with theoretical
principles and spectacle.*®® Ever inclined to advancing allegorical keys to scripture, Philo
interprets such modes of learning as follows:

tadta 8 eikdleton o dévSpa Taig mepil Adyoug Suvauest Bswpiov yidfy &xovcoug: &v aig
Oetéov ioTpoloyiav dmelevypévny Epymv, St GV TodC Kauvovtag £ikdg éott 6OlecBau, Kol
PNTOPIKAG TO cLVNYOPIKOV Kai Eppucdov 1d0g o0 mepi Ty ebpecty 10D dikaiov
TPOYUOTELOUEVOV, GALL TTEPL THV O’ ATATNG TEWDD TOV AKOVOVIWV, . . .
These trees represent those faculties pertaining to reasoning, which deal with mere
theoretical spectacle. Among these we must count the study of medicine when separated
from [the actual] practice through which those who are sick are saved; also the class of
rhetoric practiced by the advocate for hire, [which] is not concerned with the discovery of
what is lawful, but rather with persuasion of those listening through deceit.'8’
Such modes of learning and praxis, Philo maintains, “assist us in no way in correcting moral
character” (émavopOmotv fifovg ovdév cuvepyet). In this passage, Philo allows for no ideal form

of advocacy capable of contributing to the just and prudent ordering of a city’s legal institutions.

What is compelling about Philo’s perspective is his merging of sacred religious traditions found

18 1t is my contention that, in this passage, Philo employs a dual meaning for Ocwpiav yiAiv/theorian psilen), at
once indicating an overreliance on “theory and spectacle.”

187 philo, De Agricultura 111.12-13. Philo uses the term, cuvnyopwdc/synégorikos, which | have translated as
“advocacy for hire.” The Greek text is taken from Philonis Alexandrini opera quae supersunt (PCW), Vol. 2. The
translation is my own. Citations of the Greek Septuagint are taken from Septuaginta, ed. Rahlfs-Hanhart, Editio
altera (Deutsche Bibelgesellschaft, 2006).
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in the Book of Deuteronomy with the contemporary climate of rhetorical strategizing in the
courtroom. This application of Greek and Roman legal terminology and contexts to the weighty
subjects of scriptural exegesis emerged as a signature approach of the rabbinic sages, who
adapted the phenomenon of legal advocacy to some of their more urgent theological concerns.
Similar to Philo, many of the rabbinic sages will scoff at the phenomenon of polished speakers
wielding influence on judges, yet they will employ Greek or Roman terminology and contexts
toward the advancement of essential exegetical principles.

Philo’s writings contain references to both the traditional Greek sunhégoros and the later
Paraclete, each term referring to supporting speakers; and while his usage shows some variation
in semantic range, these occurrences reveal something significant about Philo’s understanding of
patronage and counsel in both the earthly and heavenly regions, and how these might influence
his discussions of both sacred scripture and Jewish life in the first century. The occurrences of
the Paraclete demonstrate theological diversity as well, and perhaps these variations reflect the
flexibility in Philo’s own theological outlook. In Creation, for example, Philo uses the term as
support for his argument that no preexistent divine force apart from God itself contributed to the
shaping of both man and the cosmos.
00devi 8¢ mapakAfte — Tic Yop Vv E1epog; — POV 8& avTd Ypnodpevog O Bedg Eyve deiv
€VEPYETETV ATOUIEVTOIC Kol TAOLGIOLG XApLot TV dvev dwpedc Osiog pHovy 00deVOSg dyabod

duvapévny Emiayelv €5 Eantiic. GAL’ 00 TTPOg 10 péyebog evepyeTel TV £0VTOD YOPiTOV —
dmepiypapot yop odtai ye Koi ATEAENTNTOL —, TPOG 8 TAG TAV EDEPYETOVUEVOV SUVANELC

Now God, with no Paraclete consulting with him, for who else was there but him alone,
determined that he should endow lavish and abundant goodwill on the nature, apart from divine
beneficence, that is incapable of obtaining anything good through its own self. But not in
proportion to his own greatness does he confer benefits, for these indeed are unlimited and
without end, but in proportion to the capabilities of those who receive the benefits.®

188 philo, De opificio mundi, 23. Taken from PCW 1.
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Unlike other passages of Philo to be examined, this discussion identifies no preexistent divine
substance beyond a single deity presiding over either creative or redemptive functions. God
alone is emphasized as the agent of both creation and divine benevolence. Of interest, moreover,
is Philo’s claim that human nature cannot of its own accord confer genuine benefits upon itself
(pVo1y 00deVOC dyafod duvauévny Emhoyely €€ Eavtiic); that same nature can only receive
divine goodwill in the measure that its limited character is capable of assimilating. God therefore
endows all creation with its benevolence apart from any preexistent advisory agent or
spokesperson in the heavens. Like early Christian literature, apocalyptic, and some rabbinic
traditions, humanity remains utterly dependent on its God, but Philo does not envision in this
instance the type of divine mediator of blessings that one witnesses in the early Jesus traditions
of John’s Gospel.

In Philo’s On Special Laws, one observes the intersection of legal and theological
terminology concerning a divine Paraclete bearing some intrinsic relationship to the human soul.
In this instance, the advanced moral aptitude that God has conferred upon humans can act as a
divine spokesperson within the realm of one’s higher self. Philo first establishes essential terms
in his exegesis of unintentional sins, as he would understand them based on Leviticus 6. These
terms include “conscience” (10 cvveldog), cross-examination or conviction (€ieyyoc), and
confession (oporoyém). The legal and soteriological attributes of the advocate function in
relation to these terms, which also perform an expiatory function that initially materializes apart
from the priest. Their rhetorical function rests in a comparison between their relative powers in
the human and divine court. Conscience cannot persuade and convict the defendant within a
human trial; but the supernatural power to persuade embodied in the Paraclete manifests in the

semi-divine court of the human soul.
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With these principles in view, Philo develops a spiritual role for the invisible Paraclete that at
once convicts, pardons, and vindicates. Drawing on Leviticus 6:2-7, Philo considers the plight of
a man who has deceived his neighbor, having rendered false testimony regarding wealth either
entrusted to his care or else stolen, extorted or found. According to the scripture, the guilty party
must restore what was wrongfully taken up to one-fifth above its original value. Accompanying
the redemption is the obligation to present a guilt-offering to Yahweh in the form of a non-
defective ram. By this means of atonement, Yahweh granted pardon to the offender through the
agency of the human priest. Philo rightfully classifies this phenomenon within the category of
“voluntary offense” (mepi T1®V £kovoinv).

Philo’s modifications of the Greek LXX text result in deeper interpretations of how the
offender’s conscience becomes convicted by sin, along with the role the invisible Paraclete plays
in this process. The ultimate outcomes of this phenomenon are forgiveness, restoration of health,
and ultimately salvation, which Philo views as a form of restored relationship with God. Philo
has amended the LXX passage, presumably his source for Lev. 6:2-7, by arguing that inner
remorse eventually convicts the offending party. The central figure in this discussion is the
lawgiver (vopo0étng), who enacts legislation concerning both voluntary and involuntary
offenses, in each case prescribing the rites and penalties through which restitution can be
afforded to the victim and acquittal to the offender. There is a further determination that
involuntary offenses concerning sacred rites and objects carry penalties similar to voluntary
offenses committed within the human sphere. The offenses considered within Leviticus 6:2-7
pertain to forms of financial malfeasance, namely deception in transactions involving

partnerships (LXX, kowvovia), deposits, theft, or secret discoveries. The MT merely
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acknowledges that the offender has committed sin and entered into a state of guilt (awx)), while
the LXX has the offending party both committing sin (apaptéve) and an offense (TAnppELE®).
Philo, however, goes a step beyond the LXX by first having the offender swear a false oath
and temporarily escape his human accusers (kotnyopwv), but then falling victim to the invisible
convictions of his own soul, which leads him to publicly testify to the wrongs he has committed.
Otav 6¢ Ihdontat TOV NAKNUEVOV Tpdtepov, 1Tm, enoi, Letd TadTo Kai €1 T iepov
aiTNOOUEVOC OV EENUOPTEV QPEGLY, TAYOUEVOG TOPAKANTOV OV HEUTTOV TOV KOTO YUV
ELeyyov, 0¢ avidTov GLUEOPAS AVTOV EppvcaTto TNV Bavatodoav vOGov Aveig Kal mpog
Vyelov TovTeAn LeTafolmv.
And when he has made propitiation for the injured party, let him, says [the Lawgiver], go
afterwards to the Temple, pleading forgiveness for the sins he has committed, calling in
as witness for himself his blameless Paraclete, the conviction of the soul, who has
delivered him from an incurable disaster, has released him unpunished from a mortal
illness and restored him to complete health,!8°
Although Philo’s wording lacks precision, the Paraclete does exhibit divine attributes in the
sense of being “blameless” (o0 pepntov) and maintaining power over the soul to at once accuse,
convict, and redeem during instances of voluntary offenses.'® The soul also functions as a fixer,
enabling the wayward individual to avert disaster and instead find both physical and spiritual
security. Philo’s larger motive centers on his sustained argument for the comparative superiority
of Moses as the divinely appointed lawgiver, in as much as the system of conviction for
voluntary offenses in the human sphere equals that pertaining to involuntary offenses in the
divine sphere. The system is focused on redemption and forgiveness, relying on some divine

capacity within the soul—whether external to it or internal being unclear—capable of both

redeeming and reforming the offender in question. Moreover, the dual capacity of the Paraclete

189 philo, De specialibus legibus, 1.237 (PCW 5).

190 gtoc Eavtod yévntan karyopoc/“He himself becomes his own accuser.” §vdov V1o 10D GuVelddTOg
gheyyOeic/ “He is inwardly convicted by his own conscience.”
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to accuse and defend manifests as well in the Johannine advocate, although the latter’s capacity
to accuse expands to the universal project of condemning the entire world for its rebellion
against the divine son of God.

Philo’s Paraclete can also function as a human spokesperson performing an intercessory
office, as attested in Philo’s Against Flaccus, which condemns the early first-century Roman-
appointed prefect of Alexandria for his role in anti-Jewish pogroms in that city. In the aftermath
of Flaccus’ spokesperson, Makros, being executed by Tiberius, Flaccus is said to have gathered
his former enemies close to him, many of whom desired to incite trouble against the Jews. The
troublemakers advise Flaccus that he needs a new paraclete (mopdaxkintov), such that the emperor
Gaius might be propitiated (¢evpevicOnoetar). The alluring bait for such an advocate, according
to Philo, was that the sought-out man would be especially motivated by the thought of
persecuting the Jews.'®* That Paraclete, in fact, would be better constituted as a collective,
namely the esteemed city of Alexandria, whose proposed persecution of the Jews would bestow
favor on Flaccus with the Roman emperor. The context suggests that Flaccus required a
supporting speaker in order to retain the good graces of the emperor, or at minimum to stave off
his hatred, and with the prefect’s former advocate having been executed, Flaccus could not
achieve his goals until a replacement had been found. Here the Paraclete takes on a corporate
identity, functioning as Flaccus’ collective defenders before the emperor on the basis of their
enmity toward the Jews.

Kenneth Grayston’s essay on the Paraclete, frequently cited by New Testament scholars,

limited the meaning of the entity, in this context, to one who helps “by giving support to

11 philo, In Flaccum, 22-23 (PCW 6).
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someone making a claim, or settling a dispute, or rebutting a charge.”*®? This interpretation does
not do justice, however, to the gravity of Flaccus’ deteriorating relationship with the Roman
imperial throne, with the conflicts clearly being political, and the prefect, Flaccus, requiring
someone to speak on his behalf before the emperor. The supporting speakers whom the
associates of Flaccus have in mind would surely act as advocates before the emperor. Peter
Willem van der Horst, in a relatively recent commentary on Philo’s Flaccus, provides a sense of
the Paraclete ranging from “helper” to “mediator” to “intercessor.”'% This too is not especially
helpful, given the three possibilities potentially carry vast differences in meaning. Since the
citizenry were thought to have stood between Flaccus and the emperor Gaius through their
ideology of anti-Judaism, which presumably the emperor would favor, they function at minimum
as mediators and more likely as spokespersons for their prefect.!% By presenting the Alexandrian
polis as the new paraclete, however, it is unclear whether Philo is referring to the Alexandrian
citizenry at large or is limiting the meaning to city officials occupying positions of power.

In a latter section of Flaccus, the former prefect of Alexandria has been banished to a “most
miserable” (Avmpotatnv) Aegean island, a predicament which a Paraclete manages to swap out
for a more tolerable island close by (151). The emperor would eventually express regret
(uetdvoun ionet, 181) that he did not have Flaccus executed along with his Paraclete, Lepidus.
These individual functions of the Paraclete, by virtue of their association with a figure capable of

pleading before the emperor for a prefect, and in this case a banished prefect, cannot be limited

192 K enneth Grayston, “The Meaning of PARAKLETOS,” JSNT 4, is. 13 (1981): 72-73.

193 Philo's Flaccus: The First Pogrom: Introduction, Translation, and Commentary, ed. and trans. Pieter Wilhelm
van der Horst (Leiden; Boston: Brill, 2003), 112.

194 Other English translations of the use of Paraclete in Flaccus 22-23 employ “intercessor” (Colson, in LCL 363;
van der Horst) and “advocate” (Marti, C.D. Yonge), not helper or supporter.
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in meaning to mere assistance or support, since the one pleading before the emperor must
possess the rhetorical skill to persuade the most powerful figure in the Roman Empire. The
importance of the imperial office would be vastly understated by restricting the role of the
paraclete to that of an assistant.

Upon review of the Paraclete passages in Philo’s Flaccus, Lochlan Shelfer agrees that the
political and legal meanings of the terms are consistently operative.

These mapdxintor each have several attributes in common. First, they all occupy a
position which is elevated in relation to Flaccus. Second, each has the unique ability, as a
function of that elevated status, to influence the decisions of the emperor. Finally, they all
support a defendant before someone who judges his actions.%
Taken together, these three attributes have significant implications for the office of an advocate
within both Jewish and Christian theological contexts. They generally hold a status considered
superior to the one seeking representation, an arguably intrinsic meaning within the Latin
advocatus, one reflecting the early merging of this function with the role of a patronus.

Philo’s exegetical work, On Joseph, (239), provides further evidence for this political-legal
function of the Paraclete, in as much as he is characterized as a spokesperson willingly
representing the rights and security of a weaker, guilty party. When Joseph, as the Hebrew
second-in-command over Egypt, has revealed his identity to his brothers, he insists that he has
forgiven them, and that they should not seek out any Paraclete other than himself, indicating that
Joseph possesses the power and position to represent his brothers better than any figure in Egypt,
barring the Pharaoh.

LT KaTn@eite™ | eimev, ,,apvnotioy Andvtov mopéym TdV €i¢ SUE TETPAyIEVOV, UNSEVOS
£T€pov deiobe TapaKkAToV: ADTOKEAEDGT® Kol EKOVGI® YvoduUN TPOG SLUPACELS N
£€0elovig apiypot cupPoOLOIS ¥PNOAUEVOS OVGT, TH| TE TPOG TOV TOTEPQL evoePeig, ® TO

TAEloTOV THG YhpLTog dvatifnut, kai T eLoiK] rhavOpomig, 1| TPOS dmavTag
dapePOVTMOG O€ TPOG TOLG AP alUaTOg YpMdUAL. . . .

195 | ochlan Shelfer, “The Legal Precision of the Term mapéixintog,” JSNT 32, no. 2 (2009): 143,
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“Do not be downcast,” he said, “I offer amnesty for all the things you have done to me.
Do not make a request for any other Paraclete. By my own accord and voluntary
judgment | have willingly come to an agreement with you, maintaining two counsellors:
reverence toward our father, mainly by which I show favor to you, and the natural
benevolence which I express to all people, and especially toward those related to me by
blood.®’
Joseph, reinvented to some degree here as an educated Greek sovereign, functions as a political
Paraclete, an executive acting as patron on behalf of a lesser party seeking pardon. He intends to
speak favorably for his brothers in order to safeguard cordial relations between the Egyptian
rulers and their Hebrew subjects. The position Philo’s Joseph occupies would likewise be
understated by referring to it as that of a helper or supporter. The influence the advocate exerts
on imperial figures, moreover, is arguably transferrable to the theological context of influencing
the ultimate sovereign of the universe, the God of Israel. This act of representation before the
divine throne normally involves an individual or a collective facing imminent judgment by God
and in that sense demonstrates the ability of the supporting speaker to avert a crisis situation and
looming disaster. This is generally what Joseph intends to do for his brothers in their current
predicament, and it is telling that Philo, living in Roman controlled Alexandria, would have
interpreted the plight of Joseph’s brothers within the context of a guilty group of foreigners in
need of an advocate. Reconciling the relationship between himself and his brothers has the
trigger effect of securing their likelihood of peace under the Pharaoh. On that note, the worldly
occurrences of the Paraclete in Flaccus likewise pertain to situations of crisis, since the risk of

both inciting or maintaining the disfavor of the emperor Caligula portends imminent disaster for

the Alexandrian prefect. He only remains alive due to the Paraclete’s ability to intercede for him.

197 philo, De losepho, 239 (PCW 4).
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An intercessory passage in Philo’s On the Life of Moses Il also deserves mention, again
illustrating that Philo’s broader exegetical arguments largely inform how he understands the
function of the Paraclete. In the first instance, beginning at 11.127, Philo draws a philosophical
association between a “clear manifestation (dnAmciv) and truth (dAn0siav), both considered
divine virtues (épntn) when identifying the rational human faculties that belong to the
incorporeal (dodpatog) world. That which embodies the truth establishes its residence within the
human mind, such that pure, unadulterated thoughts can exist apart from falsehood. Here Philo
appears to be explaining how humanity accesses divine awareness within a flawed corporeal
world. The inward residence of pure thought is expressed by the term, évéiabétm, woodenly
translated as the act of taking up residence in the mind. The expression of clarity, on the other
hand, manifests through “utterance” (mpo@opikdg). In simple terms, the mind houses excellence,
and speech thereafter expresses it with the utmost clarity.

Philo then associates these faculties with the effective priest ministering on God’s behalf to
all people, and the priestly vestments serve as further representations of the excellence endowed
to the sacred office. In fact, the properly maintained office of the priest dictates that he both
represent the perfection suggested by the earthly archetypes of the heavens, while at the same
time speaking such clarity in the form of truth.

00 10 pipmpa évdvduevog d¢eiret tf dtovoig T Tapaderypa eDOVG dyaALOTOPOPDY ADTOC
TPOTOV TIVAL TPOG TNV TOD KOGHOL UGV €€ AvOpdTOV pnebnppocar kai, el 0guc gimeiv
011G O dyevdely mepi dAnbeiog Aéyovta PBpayds KOGHOG Elval.

By putting on the representation [of the world], he is charged with carrying the pattern
through his intelligence, and in a certain manner makes passage from a man into the

nature of the world. Moreover, if one dares to say by custom, observing faithfully to
speaking about the truth, he becomes a microcosm of the world at large.'%

198 De vita Mosis 11.135. “o0” here is referring to Tod ye kOcpov stated in the previous sentence; woodenly
rendered as, “of the world, which he represents by wearing its representation . . . ).
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The priestly office, for Philo, involves the embodiment of the incorporeal world through its most
noble human expressions of Reason and truth, which are then conveyed through proper action, in
turn represented by the symbolism belonging to the sacred vestments. Philo’s ideal vision of the
priestly office places the appointment under the authority of the Paraclete.

dvorykoiov yap v TOV iepopévov Td Tod KOGV ToTpi TopakAT® xpficOat TEAEOTHTM
TNV APV VI TPOG T€ dpvnoTtioy auopTnUdTeV Kol yopnyiov dedovatdtov dyaddv.

For the one who is consecrated to the Father of the world must have access to his Son,

altogether perfect in virtue, as his Paraclete for both amnesty for sins and the most

bounteous supply of blessings.'*°

There has naturally been disagreement over the identity of this particular son, as represented

by the Paraclete. Colsen claimed that the son refers to “the World,”?° while others have
identified this son as the divine Logos itself.?°! Grayston understood the passage as follows:
“This is good Jewish doctrine: when men ask God for forgiveness and benefits, they rely for
support on God’s nature and their own repentance.”?%? Grayston may have overlooked the deeper
literary contexts of the passage. Philo is at once a philosopher, theologian, and biblical exegete
who is continuously advancing an argument. It would appear, if the world refers to the
incorporeal universe, that the Logos in question would constitute the perfected forms of
excellence and truth which God is entrusting to the priestly figure. Because the priest performs

his office in a state of imperfection, it is the divine son functioning as Paraclete who ensures the

removal of sins and in its place bestows the pure goodness of God. In this way the priest can

199 1bid., 134.

200 philo, On Abraham. On Joseph. On Moses, trans. F. H. Colson, LCL 289 (Cambridge, MA: Harvard
University Press, 1935), 515, n. b.

201 Robert Peltier and Dan Lioy, “Is John’s Adyog Christology a Polemical Response to Philo of Alexandria’s
Logos Philosophy?” Conspectus 28 (2019): 100.

202 Grayston, “The Meaning of PARAKLETOS,” 73-74.
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better perform his expiatory functions for the people, since the Paraclete confers on him the
divine powers that he would otherwise lack. This representation of the Paraclete, for Philo,
cannot be considered apart from the intellectual and rhetorical functions of truth and utterance
respectively. These divine attributes, when entrusted to the priest, require the mediation of the
Paraclete in order to achieve their purpose, which is once again soteriological, given that the
priest lacks the intrinsic attributes of pure truth and excellence. The expiatory role of the
Paraclete here provides for the elimination of offenses and the receiving of God’s blessings.
Philo rarely engages in simplified discussions, and to reduce his arguments to proper Jewish
procedure may do injustice to the complexity of his exegesis.

Even a brief inquiry into Philo’s construction of the Paraclete, whether it be functioning on
the divine or human playing field, demonstrates that supporting speech, intercession, and
salvation are its most common senses of meaning, regardless of whether that salvation is secured
before a worldly or divine sovereign. It is also clear that Philo, while distrustful of advocates for
hire, has offered illuminating constructions of the Paraclete that reflect crisis situations in the
human sphere and divine counsel in the spiritual. Philo’s spiritual Paraclete performs both
expiatory and soteriological functions in bringing the Jewish people into closer relationship with
their God. This figure also compensates for human imperfection by working with the attributes
that Philo considers closely aligned with the human soul. Philo’s arguments, furthermore, do not
limit God’s benevolence to the Jews alone, since Philo is writing for a largely educated diasporic
audience, whom he hopes to convince that Jewish legal and philosophical traditions are
unmatched among their contemporary competitors. In that sense, Philo’s use of the Paraclete

appears much less sectarian than that of John’s Gospel, whose soteriological perspective,
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although inclusive of non-Jews, does not deliberately aim to persuade the various branches of the

Gentile literati class.

4.3 The Johannine Paraclete

The Johannine corpus?®®

of the New Testament marks, in addition to Philo, the other principal
Jewish source for the divine Paraclete in pre-rabbinic Jewish literature. This discussion first
argues that the fourth Gospel, reflecting a unique sectarian tradition with strong Jewish roots,
appropriated a Greek forensic title for an advocate and associated it with a spirit-entity that
would continue the work of the departed divine savior.?®* Furthermore, in comparison with much
of the apocalyptic literature’s use of intercessory spokespersons in the Second Temple period,
the Johannine material dispenses with the ultra-urgent nature of advocacy before God on behalf
of Israel; instead, John’s Gospel takes the long-view of assigning this function to the authority of

a spirit-successor charged with continuing the mission of Jesus. Whereas the apocalyptic

approach considers the immediacy of divine judgment and the advocate’s pleas for last-minute

203 On the development of a Johannine textual tradition in the early Christian church, Charles Evan Hill, The
Johannine Corpus in the Early Church (Oxford: Oxford University Press, 2004); for Johannine as a specific Jewish
sectarian identity marker, Urban C. Von Wahlde, “The Johannine ‘Jews’: A Critical Survey,” NTS 28, no. 1 (1982):
33-60; on Johannine Christology, Wayne A Meeks, The Prophet-King: Moses Traditions and the Johannine
Christology (EJ Brill, 1967); on a “Johannine community,” Colleen M. Conway, “The Production of the Johannine
Community: A New Historicist Perspective,” JBL 121, no. 3 (2002): 479-495.

204 This discussion will generally steer clear of Jewish versus non-Jewish identity issues in John, as will it avoid
the question of anti-Judaism as opposed to Jewish sectarian in-fighting. The governing assumption will be that the
narrative of John’s Gospel, regardless of its specific religious identity at the moment of compaosition, has strong
connections to late Second Temple Judaism in terms of scriptural references, representations of Jerusalem, festival
mapping, and dualisms between those knowing the truth and those perpetuating error. For recent scholarship on
Jewish identity and anti-Judaism in John, works which consider the major views which have held weight, R.
Bieringer, D. Pollefeyt, and F. Vandercasteele-Vanneuville, eds., Anti-Judaism and the Fourth Gospel (Louisville &
London: Westminster John Knox Press, 2001); Johannes Beutler, Judaism and the Jews in the Gospel of John
(Rome: Pontificio istituto biblico, 2006); R. Alan Culpepper and Paul N. Anderson, eds., John and Judaism: A
Contested Relationship in Context (Atlanta: SBL Press, 2017); Christopher M. Blumhofer, “The Gospel of John and
the Future of Israel,” (PhD Dissertation, Duke University, 2017); Adele Reinhartz, Cast out of the Covenant: Jews
and Anti-Judaism in the Gospel of John (Lanham, MD: Lexington Books/Fortress Academic, 2018).
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vindication, John’s Gospel demonstrates a more balanced, inaugurated eschatology?® that, while
maintaining strict dualisms between the justified and the condemned according to unique
sectarian criteria for salvation, nevertheless envisions advocacy and other services of the spirit
enduring for an indefinite time period through a divine figure. This Paraclete, by taking over
where Jesus left off, will help maintain the integrity of the Jesus-believing congregation. Later
occurrences of the term in the rabbinic corpus, while not quite as monumental in soteriological
scope, demonstrate an even greater movement toward a toned down eschatology, where the
appropriation of the Greek forensic term for distinctly Jewish concerns shows the Jewish-
Hellenistic cultural convergence of legal and religious traditions.

Within the limited scope of the current discussion, I will further argue that the Paraclete title
in John signifies a forensic-soteriological framework within which several attributes of the
Johannine Holy Spirit manifest. This is supported by the broad semantic range and diverse
functions of the Johannine Paraclete, especially as they are related to John’s understanding of the
Holy Spirit. Through this approach, hopefully a fair and nuanced interpretation might emerge
concerning the Paraclete in the New Testament, one that is not devotional yet acknowledges the
strong legal-devotional character of the title. Argued another way, the Paraclete for John
represents the forensic and salvific application of the conciliatory, intercessory, pedagogical, and
testimonial functions of the spirit-advocate. This application fits the general climate of John’s
Gospel, which many scholars have interpreted as a trial pitting Jesus’ testimony, that concerning

the authenticity of his divine credentials, against his opponents, who at most acknowledge Jesus’

205 By “inaugurated,” | am referring to an eschatology that balances both futuristic and realized aspects. For a
detailed study applied to early Jewish and Christian literature, see Grant Macaskill, Inaugurated Eschatology in
Ancient Judaism and Early Christianity (Leiden: Brill, 2007); on the question of which category fits the Gospel of
John, Urban C. von Wahlde, “C.H. Dodd, the Historical Jesus, and Realized Eschatology,” in Engaging with C. H.
Dodd on the Gospel of John: Sixty Years of Tradition and Interpretation, ed. Tom Thatcher (Cambridge: Cambridge
University Press, 2013), 149-162.
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teachings as prophetic but staunchly oppose his claim to be the divine son of God.?% Within this
framework, the Paraclete represents post-resurrection participation in this trial, where its divine
spirit both defends the community of faith and advocates for the salvific principles belonging to
the Johannine Jesus.

Stark disagreements among scholars have persisted over the forensic, expiatory, conciliatory,
educative, and pneumatological attributes of the Johannine Paraclete, differences which are often
unnecessary in light of each of these properties having their rightful place in the divine nature of
the entity, a spiritual successor to Jesus who inherits the controversy between the Christ-
believers and their enemies, whom John refers to as “the world.” It would seem shortsighted,
under these conditions, to disregard the forensic properties of the Paraclete, as even ostensibly
non-forensic aspects of the figure still suggest a supporting speaker who has the power to either
remit or convict all people of sins against God. The Paraclete’s capacity to speak through the
apostle quite often demonstrates its dual association with the Holy Spirit and advocacy. Finally,
the Paraclete’s ability to console the disciples, who are confronting the imminent departure of
their savior, appears self-evident enough to not warrant any special argument. In summary, the
Johannine use of the Paraclete embraces several soteriological categories of the spirit under the
larger banner of a forensic title. As placeholder for the community of the redeemed until Jesus
returns, it makes good sense that this spirit-figure would take on several soteriological functions.

The third century church father, Origen, understood that the multifaceted nature of the
paraclete could not be reduced to one primary function.

Now, ‘paraclete,” when spoken of the Saviour, seems to mean intercessor, for in Greek,
‘paraclete’ signifies both consoler and intercessor. Because, then, of the phrase which

follows, where he says that He is the expiation for our sins, the name Paraclete seems to
be understood of our Saviour as meaning rather intercessor; for He is said to intercede

206 The most notable of these works being Andrew T. Lincoln, Truth on Trial: The Lawsuit Motif in the Fourth
Gospel (Peabody, MA: Hendrickson, 2000).
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with the Father for our sins. Regarding the Holy Spirit, however, ‘paraclete’ must be

understood as consoler, in the sense of comforter, because he provides consolation for the

souls to whom he opens and reveals the sense of spiritual knowledge.?*
While Origen has not exhausted the theological range of the title, he demonstrates how the
Paraclete’s nature pertains to the expiatory, intercessory, pneumatological, and conciliatory
dimensions of salvation. Yet even this passage overlooks the defender and educator roles. As
Gary Burge’s well-argued study presents the problem, “The variety of traits given to the
Paraclete defy any attempt to give him a comprehensive title.”?®® Burge recognizes how this
diversity in meaning reflects a Johannine attempt to apply a singular title to the early Christian
perception of the Holy Spirit, which performed a wide range of salvific offices.?%°

The issue of several Paraclete functions is especially compelling when attempting to

differentiate between its roles as advocate and intercessor. Burge identifies the difference as one
of either an advocate being called to defend, or else an intercessor standing in between two
parties through prophetic prayer-utterances or some other form of supporting speech. Yet
intercessory speech is often a form of defense, and an advocate-defender addressing a divine
figure is by nature a supporting speaker who stands in the breach. To claim, for example, that the
Paraclete in 1 John 2:1 is merely interceding between the sinner and the deity cannot be

supported, since this function could very well involve supporting speech on behalf of the sinner,

that is, advocacy. Craig Keener notes that “the line between the two senses is not easily drawn

207 Origen, De Principiis, 11.7.4. Translation taken from Origen, On First Principles, ed and trans. John Behr,
OECT (Oxford: Oxford University Press, 2017).

208 Gary M. Burge, The Anointed Community: The Holy Spirit in the Johannine Tradition (Grand Rapids: W.B.
Eerdmans Publishing Company, 1987), 3-45.

209 Faced with this reality, Burge has suggested the feasibility of Jerome’s approach to the term in the Vulgate,
which is simply to leave the term untranslated. This is likewise the approach of the current study.
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once one allows metaphorical extensions;”?! that is, in the case where the Paraclete assumes the
responsibilities of the Holy Spirit, the boundaries between intercession and advocacy are hazy at
best. Both functions have a firm grounding in soteriology, for it is the Paraclete’s substitutionary
function as a redeemer in the absence of the physical presence of Jesus that dictates each unique
function.

It is curious, in light of the diverse meanings and functions of the Paraclete in John’s Gospel,
and when considering as well the prosecutorial language John regularly employs that many
scholars have dismissed any significant forensic meaning associated with the Paraclete.?!! While
comfort and consolation are undoubtedly important functions of the advocate in the Johannine
Farewell Discourses, the forensic language of the divine courtroom, if not predominating,
occupies a prominent part of the Paraclete’s office. Keener’s magisterial commentary
acknowledges that “Although the proposed forensic background is not the only background for
the Johannine Paraclete, (perhaps most essential is, of course, the spirit in early Judaism and
Christianity), it is likely an important one.”?*> Raymond Brown’s well-regarded analysis,
although stating that the Paraclete is not an intercessory figure in John, still maintains, “That the
Paraclete has a forensic function is clear from John xv. 26 (bears witness) and xvi. 8-11 (proves

the world wrong); yet there is not the slightest suggestion in any of the five Johannine passages

210 Craig S. Keener, The Gospel of John: A Commentary (Peabody, Mass.: Hendrickson, 2003), 956, n.237.
Hence, Kensky’s use of the term, “intercessory advocate,” whether intentional or not, to characterize those who
plead before the imaginary divine court in Jewish texts of the Second Temple period.

211 strongly representative beyond Grayston are George Johnston, The Spirit-Paraclete in the Gospel of John
(Cambridge: Cambridge University Press, 1970); H. Riesenfeld, “A Probable Background to the Johannine
Paraclete,” in Ex Orbe Religionum: Studia Geo Widengren, ed. C.J. Bleeker, S G F Brandon, and Marcel Simon
(Leiden: Brill, 1972), 266-74; Margaret Davies, Rhetoric and Reference in the Fourth Gospel (Sheffield: Sheffield
Academic Press, 1992), 145.

212 Keener, Gospel of John, 955.
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that he will protect the disciples when they are in difficulties.”?'® Brown further observes that
“the Paraclete is hostile to the world and puts the world on trial.”?** For Brown the forensic
function of the paraclete is one of both a prosecutor and witness who proves the world wrong
and vindicates Jesus. His identification is at once the “Spirit of Truth,” “another paraclete,” and
the Holy Spirit.

Andrew T. Lincoln, like Keener, has considered the narrative framework for the Paraclete

statements within the context of John’s Farewell discourses (13:31-17:26)?*

and Jesus’ prayer
for his disciples. His observations on the relationship between the Paraclete and these Gospel
sections indicate the crucial literary context surrounding the figure. First, the Paraclete inherits a
key role in the continuation of the controversy between Jesus and his opponents, a controversy
whose implications involve who receives either divine deliverance or condemnation.?'® Second,
the Paraclete will continue the testimony already established by Jesus once he has passed from
the world. As Jesus pleads the case of his heavenly father, so the Paraclete will plead the case of

Jesus through his disciples. The narrative setting for introducing the Paraclete is, therefore, that

of Jesus’ impending departure from the world, where he will no longer be seen in human form

213 Raymond E. Brown, "The Paraclete in the Fourth Gospel," NTS 13, no. 2 (1967): 113, 116.

214 1pid., 114.

215 See also, for the place of the Paraclete within this discourse, Ulrich B. Mller, “Die Parakletenvorstellung im
Johannesevangelium,” Zeitschrift fir Theologie und Kirche 71, no. 1 (1974): 31-77; Keener, Gospel of John, 953 ff.

216 Contrary to claims that the disagreement centers on Jesus’ messianic identity, it is evident that the crux of the
controversy surrounds Jesus’ claim to divine status, namely his descent from and eventual return to God’s heavenly
domain, which grants him the authority to both testify and judge on God’s behalf. Endowed with the authority to
issue divine testimony and judgment, Jesus can now determine the salvation of the people. John 8:14: Arexpifn
‘Incodg kai einev avtoic Kav £yd poaptopd mepi £pontod aAndig oty 1 poptupio pov &1t 0ida m60ev NAbov Kol
oD VLAY VUELG 8¢ ovK oidate mdOev Epyopan fj Tod vrdyw/ Jesus answered them as follows: Even if | testify on
my own behalf, my testimony is true, for I know from where | have come and to where | am about to go, but you do
not know from where I have come or to where | am about to go.” Greek citations of the New Testament are taken
from Novum Testamentum Graece: Nestle-Aland, 28th ed. (Stuttgart: Deutsche Bibelgesellschaft, 2012).
Translations, unless otherwise indicated, are my own.
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and will instead reside with the divine father who sent him. At issue is the disciples’ level of
preparedness for their master’s departure, since they have not fully recognized that believing in
Jesus is requisite for knowing the divine father (14:6-7). The inability to recognize the divine son
indicates a fatal flaw attributed to the larger world in opposition to the Christ-believers. This
forms the basis for the forensic indictment and the emergence of the Paraclete within this divine-
human relationship.

Lincoln has further argued that John’s Gospel differs from the Synoptics by virtue of its
disproportionate use of juridical language and its overall thematic scheme situated in forensic
categories. Here, Jesus’ life and ministry function as a heavenly lawsuit conducted within a
divine courtroom.?!” Lincoln supports this claim first through the more elaborate Roman trial,
and more specifically by way of terminology, such as the disproportionate use of the terms
“witness” (poptopia), “testify” (noptupém), truth (GAnOswa), and their cognate terms. The sense
of testimony occurs frequently and underscores a state of inaugurated eschatology manifesting
through a heavenly trial on earth preceding the actual judgment of the world. The trial pits
Christ-believers against both “the ludaioi” and “the world” at large over the legitimacy of Jesus’
credentials as the divine son charged with the redemption of all humanity. For Lincoln, “the
Farewell Discourses become the appropriate place for treating Jesus’ successors in the lawsuit as
it continues in history after his departure.”?!® The Paraclete joins Jesus’ disciples in playing the
role of successors, both convicting the world and advocating for the faithful. Carrying on the

lawsuit suggests that Jesus had earlier acted both as his own advocate and as an advocate for God

217 Andrew T. Lincoln, “A Life of Jesus as Testimony: The Divine Courtroom and the Gospel of John,” in The
Divine Courtroom in Comparative Perspective, ed. Ari Mermelstein and Shalom E, Holtz (Leiden: Brill: 2015), 145.

218 | incoln, Truth on Trial, 110.
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the father; and with Jesus’ departure, the Paraclete will continue prosecuting the world and
Jewish disbelievers while defending the cause of Jesus’ identity as the divine son who is charged
with saving all humanity.

Lincoln’s work was anticipated by some of Burge’s main arguments, which also insisted that
the revelatory function of the Spirit-Paraclete should be viewed “through his own situation of
trial and persecution.”

When this motif is extended by John beyond the earthly life of Jesus into the era of the
church, then we may have located the exact forensic context which gave rise to a juridical
spirit (the Paraclete) whose evidence before the world consisted in unique revelations.
As Christ was on trial and revealed the Father, so too the disciples (and the Paraclete)
were on trial, and in their witness they glorified and revealed Christ.?*®
With Burge’s and Lincoln’s interpretations in mind, | would argue that the role of the Paraclete
in John reinforces the stark dualism between the believing disciple and the unfaithful world by
virtue of how this spirit-figure interacts with each party. On the one hand, the Paraclete acts as a
salvific figure within the collective and preserves their divine favor until the eschaton. In this
context, the Paraclete operates principally as an advocate for the vindicated group, reconciling
them to their God and assuring their salvation. On the other hand, the Paraclete also works as a
prosecutor confronting the hostile forces of the world assembled against Jesus. This dichotomy
between the community of the redeemed and the world of the condemned is illustrated in John
14:15-17.
‘Edv dyomdté pe, Tig EVIOAUS TOG SLOG TNPNOETE: KAY® £POTNOM® TOV TATEPO KOl SALOV
napdrAnTov Sdoet HUiv, vo ped’ UV eic OV aidva 1, T Tveduo e dAndsiag, O 6
KOGHOG 00 duvatal AAPElv, dTL 00 BemPel aDTO 0VOE YIVOGKEL VUEIS YIVOOKETE aOTo, OTL
map’ DUIV pével Kai &v DUV Eotalt.
If you love me, you will observe my commandments. Wherefore | will ask the Father,

and He will grant you another Paraclete, that He may be with you forever. He is the
Spirit of Truth, whom the world cannot receive, because it does not see Him; nor does it

21° Burge, The Anointed Community, 41.
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recognize Him. You know Him because He abides among you and will be present among
you.22°

The distinction between how the Paraclete interacts with the disciples and the world, according
to Jesus, is of the utmost gravity, as it maintains the strict separation between insider and
outsider, those embracing truth as opposed to falsehood, ultimately the redeemed and the
condemned.

In contrast to the current situation, where Jesus lives among the disciples and confronts the
world directly, in the near future, the recognition of the spirit-form of the savior will be restricted
to the believer and withheld from the world. This reinforces the distinction between acquittal and
condemnation that is so essential to the Paraclete’s purpose and mission. Referring to the
advocate as “another Paraclete” is therefore telling, since it not only associates this figure with
Jesus himself, but leaves little doubt that Jesus, prior to the need for a spirit-representative to
assume his place, has been performing the office of a Paraclete. Heretofore Jesus had played the
part of a consoler, teacher, advocate, and heavenly prosecutor. To this end, Jesus’ ministry
included the activity of a Paraclete in relation to both his disciples and the world. According to
George Parsenios,

Although the place of the Paraclete in the history of ancient religious thought is hard to
pinpoint precisely, the role of the Paraclete within the Gospel is relatively clear. He
represents Jesus, after Jesus has departed. What is said of the Paraclete is modeled on
what is said about Jesus, especially in the first Paraclete passage (14:15-17).2%

Lincoln’s monograph echoes essentially the same principle, viewing the Paraclete as a

substitutionary manifestation of the underlying mission of Jesus.???

220 John 14:15-17.

221 George L. Parsenios, Departure and Consolation: The Johannine Farewell Discourses in Light of Greco-
Roman Literature (Leiden: Brill, 2005), 85.

222 Lincoln, Truth on Trial, 111: “Since the Spirit of truth is described as another Paraclete, this underscores the
narrative’s presentation of Jesus. Both his earlier witness in the public ministry and his later witness before Pilate are
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The second Paraclete passage in John is clearly oriented toward revealing the entity’s more
specific identity as the Holy Spirit, while also maintaining the training of the disciples in the
wake of their master teacher’s imminent departure. Jesus has assured his disciples that he will
“not abandon them to be orphans” (Ovk depnow vuag dpeavovg), which could represent a class
of people lacking a voice under the law. Jesus has also prioritized the necessity of keeping all of
his commandments and expressing love toward him, through which the divine son and father
will establish a home with their followers. With these instructions given out, the Spirit-Paraclete
emerges as the new master teacher.

Tadta AehdAnio VUiV Tap’ DUV pEVEOV: 0 08 TaPAKANTOGC, TO TveDUA TO Bylov O TEUWEL O
maTp &v ¢ Ovopati pov, keivog VU S18aEet TavTa Kol VITopVAGEL UG VT & 1oV
vuiv.
“I have spoken these things to you while I remain among you; but the Paraclete, the Holy
Spirit, whom the Father will send in my name, He shall teach you all things and will
remind you of all things which | have spoken to you.”?%
As both teacher and Spirit of truth, the Paraclete ensures that the strict dualism between believer
and non-believer can be confirmed through divine authority, an authority that issues directly
from the highest authority, the divine father, and is further sanctioned through Jesus’ direct act of
commissioning the spirit-entity.
‘Otav €001 0 TapdrAntog OV £Y®d TEUWY® VUV Tapd ToD Tatpdc, TO Tvedpa Thg aAndeiog
0 mapd ToD TATPOC EKTOPEVETAL, EKETVOG LOPTVPNGEL TEPT L0V Kol DUETS OE papTupEite,
Ot am’ apyng pet’ épod €ote.
When the Paraclete comes, whom | shall send to you from the Father, the Spirit of Truth

who goes out from the Father, He shall testify concerning me, and you also shall testify,
because you have been with me since the beginning.??

that of a Paraclete, advocating his own case, which is also the case of God, in the trial of truth within the world.
Conversely, the Spirit is continuing the forensic role of Jesus in the continuing lawsuit after the glorification of

Jesus.”
223 john 14:25-26.

224 1bid., 15:26-27.
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The testimony concerning Jesus as divine savior cannot take place absent of a divine envoy
bearing the approval of the highest authorities in the heavens. This power declares only what it
has heard from above, which includes those things yet to take place (koi T Epyouevo dvayyelel
oulv, 16:13).

The Paraclete, while representing the mission of Jesus and the security of his disciples, does
not merely act as an advocate, since he also plays the role of accuser on the large stage of human
salvation, where the prosecution of the Satan takes place.

Koai éA0mv ékeivog EAEyEet TOV KOGHOV TTEPT ApapTiog Kol mepi dkalosvvNg Kol Tepl
Kkpioews: mepl apaptiog pév, GTL 0L TOTELOLGLY &l EUE: TTEPT dKaooHVNG O€, Tl TPOG
TOV TaTéPa VILAy® Kol ovKETL Oempelté pe: mepl 6¢ kpicewe, 8T O dpywv oD KOGV
TOVTOV KEKPLTOL.
And when He comes, he shall convict the world concerning sin, and concerning
righteousness and condemnation. Concerning sin indeed, because they do not believe in
me. And concerning righteousness, because | am going back to the Father and you no
longer see me. And concerning condemnation, because the ruler of this world has been
condemned.?®
This passage captures the Paraclete’s power to condemn, yet likewise to preserve the sharp
dualism between believers and non-believers, whose chief representative is “the ruler of this
world” (6 dpywv 10D kOcuov tovtov). The archon is naturally the Satan, whose traditional
Jewish role as accuser and judge has been superseded, whereby he incurs condemnation by the
Paraclete, who now becomes both prosecutor of the world and defendant of the redeemed. These

dual powers of the paraclete, to both prosecute the supernatural enemy of the world and to

preserve God’s redeemed community, form the basis of the entity’s prolonged stay with this

225 |bid., 16:8-11.
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early community of Christ-believers.??® Prosecuting the Satan ranks among the most powerful

forms of defense available for a congregation confronting Jesus’ prolonged absence.

4.4 Conclusion

When observing, on the one hand, the many apocalyptic writings of early Judaism, and
looking forward, on the other, toward the vast corpus of rabbinic literature, it is evident that the
performative nature of the advocate shows a close relationship to the soteriological and
eschatological orientations of the text tradition in question. Contrary to the urgency exhibited by
several apocalyptic texts, where intercessory speech involves a desperate situation demanding an
immediate divine response, Philo and John have generally scaled back the make-it-or-break-it
nature of the moment and instead integrated advocacy within a broader scheme of salvation that
emphasizes the ongoing nature of the divine-human relationship. Philo, however, may retain the
urgency associated with advocacy when dealing with worldly situations, as is evidenced in the
predicament of his adversary Flaccus.

Philo’s soteriology leans heavily toward an individual consummation of things, where the

release of the soul from its bodily tomb marks the apogee of spiritual ascension. Because the

226 This dual function has precedent in the Hebrew Bible. Consider Jeremiah 18:20b-21, where the prophet recalls
his advocacy on behalf of Judah but now entreats Yahweh that the people be condemned:
DR IR0 “NY DYI? 7370 Dby NaTy 97 TRy 19
YR "33 1T DPWIR) NiRpR) M9V oy man) 270 T Ty D 2977 032 TN 1A 197

““““

“Remember when I stood in your presence in order to speak well on their behalf, so as to turn back your wrath from
them. On these grounds, give up your children to famine, deliver them over to the power of the sword; let their
wives become childless and widows, their men victims of slaughter, their first-born smitten by the sword in battle.”
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rewards and punishments associated with either obeying or disobeying one’s divine nature
normally refer to current conditions rather than permanent outcomes, it makes sense that
advocacy before the divine derives from the awakened soul’s ability to represent the individual
pursuing passage from the carnal to a spiritual lifestyle. Thus emerges the largely expiatory
function of the Paraclete, acting as a mediator between the human and divine.

John’s Gospel also merits special consideration in anticipation of the early rabbinic theology
which developed over the course of the first three centuries CE. First, the diverse functions of the
Johannine Paraclete demonstrate the adoption of Greek forensic language to the theatre of early
Jewish sectarian discourse. While the identity markers of the Christ-believers in this Gospel
appear to drift in and out of an unstable and quite porous first-century environment of Jewish
sectarian belief, the application of advocacy to a strong dualistic conception of believers
confronting the world remains a signature attribute of the Johannine Paraclete. Its role is strongly
oriented toward the collective, a community of the spirit whose survival and salvation depends
on the defense and security the Paraclete affords.

This discussion has advanced the argument that, in John’s Gospel, the Paraclete operates as a
legal-soteriological placeholder for the community’s salvation within an inaugurated
eschatological setting. While the eschatology is largely in a realized state by virtue of the
community having a divine figure reside within its midst, the focus on future, consummate
restoration still remains operative. In consequence, despite the qualitative degrees of difference
between this outlying Gospel and the early rabbinic writings, | will argue in the next chapter that
the latter’s inaugurated eschatology is manifest in its own advocacy episodes, and in that respect
shares a common orientation with the one Gospel that sheds much of the apocalyptic theology of

the Synoptics.
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By virtue of the Johannine Paraclete’s vital office, several supplementary claims have been
made: (1) the multiple functions of the Paraclete belong to a broader forensic title now grafted
onto the Holy Spirit, such that conviction and defense still represent a major responsibility of the
Paraclete, but not its only one; (2) that the expiatory function of the Paraclete signals a shared
feature common to much of the advocacy passages in Second Temple literature, that of
converging atonement with supporting speech; (3) the Paraclete’s ability to convict and defend
marks a contrast with the apocalyptic divine court, which often assigns these functions to various
angelic figures and prophets; and (4) the Paraclete’s emanation from God makes it the ideal
candidate for legitimizing a sectarian community positioning itself in stark opposition to both its
religious siblings, represented by the ludaioi, and the more numerous enemy represented by the
world.

Beyond these comparative theological assessments regarding Philo and John, in broader terms
it is clear that the soteriological function of the Paraclete—and in Philo’s case other intercessory
figures—constitutes an ongoing perspective through which to assess the role of advocacy in late
ancient Jewish literature. In as much as crisis characterizes the backdrop of supporting speech
before the deity, the eschatological orientation weighs heavier on the scale of urgency and
futuristic considerations. To the extent, alternatively, that the eschatology is more realized,
advocacy assumes a more expiatory function, atoning for sin in the here and now in order to
further cultivate the community of the redeemed. Finally, Philo and John both indicate that, even
in situations involving advocacy on behalf of the individual, the welfare of the collective is
hardly an afterthought. Whether it is a community guided by the spirit, an awakening of the

conscience through the Paraclete, or a national restoration, such advocacy episodes incorporate

128



the corporate welfare of the Jewish community in question. This tendency persists to even

greater lengths in the rabbinic literature, to which the next section of this dissertation now turns.
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Chapter 5: Advocacy in Early Rabbinic Literature

5.1 Introduction

The current chapter examines evidence in early rabbinic writings for the convergence of
Greek, Roman, and Jewish terminology pertaining to advocacy and accusation. The question is
raised as to how brief, isolated occurrences of supporting speakers participated in the
soteriological perspectives of the Tannaim, mainly in relation to legal discussions, expiatory
phenomena, and the collective welfare of Israel. This chapter inquires further as to what extent
advocacy language retained an eschatological orientation, whether that be in terms of national
restoration, prophetic assurances, or an ongoing state of inaugurated eschatology. As with the
preceding discussions of pre-rabbinic authors, the primary approach to these texts is
soteriological, examining how both legal and devotional orientations toward salvation provide a
context for evaluating the functions advocates and accusers occupy within early rabbinic texts.
While instances of advocacy and the application of its terminology to new situations are sparse
within the tannaitic corpus, it is still clear that the act of supporting speech has left its imprint in
tannaitic literature by virtue of a few signature passages, two in particular from Mishnah Abat.
The analysis will further explore evidence as to whether any of these theological settings suggest
tannaitic references to a strong Roman presence, along with the possible assimilation of Greek or
Roman argumentative strategies.

This chapter will first argue for an early rabbinic emphasis on inaugurated eschatology,
portraying a restored Israel both anticipated and in process, which in the arena of advocacy
expresses a diminished state of urgency in comparison with Jewish apocalyptic. In tannaitic
writings, intercessory speakers generally need not function within an atmosphere of imminent

condemnation or acquittal. Nonetheless, the late Second Temple tendency to substantially
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minimize human initiative within the salvation process is sometimes retained in tannaitic
intercessory discourse. This is not to advocate that, broadly speaking, the tannaim are averse to
human participation in the salvation process, a claim which would be errant on several grounds.
Earned merit surely forms an essential component of rabbinic soteriology; yet episodes
warranting advocacy present an uncomfortable reminder of occasions where earned merit cannot
entirely remove the need for direct divine intervention in order to safeguard salvation. Texts
revealing the presence of an intercessory advocate tend to gravitate toward the temporary
helplessness of the human condition within such circumstances, thereby necessitating the
intervention of some divinely empowered entity willing to speak on behalf of the afflicted.

This chapter will further argue for the unigue positioning of the tannaitic rabbis within Greek
and Roman intellectual and imperial culture, acting as both assimilators of and resisters to
outside cultural forces. Such cultural adaptation helps explain the early rabbinic tendency to
focus on daily rituals of salvation as opposed to eschatological urgency. Examining the cultural
and religious identity of the tannaitic writings in relation to developments in Greek literary
culture, especially the Second Sophistic, shows the rabbis both employing Classical legal
categories while simultaneously resisting any encroachment on their juridical independence. The
tension between Jewish assimilation of and resistance to Greek and Roman culture may have
affected their legal, homiletical, and midrashic presentations of advocates. At once an enemy to
the rabbinic courtroom and an atoning force for the people of Israel, the inconsistent approach to
advocates reflects the larger assimilation-resistance paradigm of the early rabbis.

Advocacy passages in early rabbinic literature exhibit tension, therefore, between the tannaitic
distrust of professional advocates practicing adversarial justice, on the one hand, and Israel’s

occasional need for intercessory speech, which signals a pushing back against strict inquisitorial

131



justice. An underlying motive, therefore, of either distrust or the encouragement of advocacy is
an effort to ensure Israel’s short and long-term salvation in exile. Discouraging the practice of
adversarial justice gives legal priority to God’s principles of judgment, seen as an immediate
advantage to Israel’s well-being. Alternatively, enlisting the help of a supernatural advocate
could provide additional security for Israel if the scales of sin and righteousness were wavering
in the balance.

Finally, this chapter’s interpretation of the rainmaker narrative in Mishnah Ta anit 3.8 will
argue that advocacy occasionally participates in the reconciliation of imminent crisis with the
orderly rabbinic universe. In this event, the halakhic procedure for attaining salvation through
human merit falters, and an advocate must petition God to restore the balance; yet the overall
atmosphere of salvation through the accumulation of divine merit is sustained, much like the
restoration of a lapsed power grid or the containment of a wildfire restores human faith in the

capacity of the social and economic infrastructure to ensure well-being.

5.2 Inaugurated and Restoration Eschatology in the Tannaitic Literature

Unlike the highly charged eschatological environment characteristic of early Jewish
apocalyptic, the contexts of supporting speech and intercessory media in the tannaitic period are
generally situated within an idealized state of Israel functioning properly—in great measure a
textual performance—which is reflective of an inaugurated eschatology that often exhibits a
textual underselling of Jewish exile and Roman imperial sovereignty. In the aftermath of the

First Jewish War and the vanquished Second Temple, teleological questions of salvation had
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preoccupied apocalyptic Judaism and early Christianity.??® Traditions of salvation developed in
texts such as the Mishnah, by contrast, frequently present a virtual escape into an undisturbed,
well-regulated Jewish existence within the land of Israel. Here the temple and priesthood,
although occasionally mentioned in pejorative terms reflecting corruption and decay,??°
frequently function in a tranquil state of serenity, achieving in the romanticized, abstract world of
the text what would have been difficult for many Jews to accomplish in the bitter trenches of
reality. Despite two failed Jewish insurrections and the shameful expulsion from Jerusalem
following the Bar Kokhba revolt, the Mishnah, and the tannaitic literature in general, makes little
appeal to bleak events on the ground or any renewed hope of some imminent eschatological
deliverance.?® Referring to the Mishnah’s relationship to historical events, Jacob Neusner states,
“We find no tractate dedicated to the destruction of the Temple, no complete chapter detailing
the events of Bar Kokhba nor even a sustained celebration of the events of the sages’ own
historical lives.”?!

The early rabbinic Judaism of the Tannaim is thought to have developed in great part out of

the events leading up to and following the destruction of the Jerusalem Temple, where the city

228 See for example the selections of texts in John J. Collins, The Apocalyptic Imagination: An Introduction to the
Jewish Matrix of Christianity (Grand Rapids, MI: Eerdmans, 1998), where salvation and ultimate outcomes for both
individuals and groups are consistently stated in universal terms.

229 m, Sotah, 9:13-15; t. Sotah 15.

230 |_awrence H. Schiffman, "Messianism and Apocalypticism in Rabbinic Texts," in The Cambridge History of
Judaism, Volume 4: The Late Roman-Rabbinic Period, ed. Steven T. Katz (Cambridge: Cambridge University Press,
2006), 1063-1064: “Tannaitic Judaism moves away from the utopian aspects of messianism, seeing these as having
led to the terrible destructions Israel experienced. It continues to hope for restorative messianism, for the rebuilding
of the Temple and Jerusalem, and for the Davidic king. For this reason, the system of sanctification of Israel which
the Mishnah calls for, in a period when there is no king, there is no High Priest, and there is no Temple, is still one
that assumes that these institutions constitute perfection.”

231 Jacob Neusner, Messiah in Context: Israel’s History and Destiny in Formative Judaism (Philadelphia:
Fortress Press, 1984), 20.
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and its monumental architecture ceased to be major centers of Jewish identity and practice.??
Yet within the Mishnah, the Temple retains its place in the daily affairs of an imaginary,
sovereign Jewish state. Many scholars have argued that the rabbinic movement coalesced around
extra-temple forms of piety that had been developing at least a century prior to the First Jewish
War against Rome (66-74 C.E.).2® Nevertheless, the Mishnah and Tosefta normally frame such
ritual and practice within a reality which still presupposes the centrality of both Jerusalem and a
functional temple. Extra-temple forms of piety sometimes even converge with either the tacit or
explicit acknowledgment of the institution’s demise, demonstrating the Mishnah’s occasional
tenuous boundaries between the ideal and reality:
To sum up: although mPe'ah 1:1 does not mention that the Temple is destroyed or that
certain practices are not viable, in listing and elevating a particular set of biblical precepts
it reminds people that extra-Temple or extrasacrificial rites exist, thereby responding to
the needs of those shaken by the Temple's loss.?**
The very existence of tractates devoted to both the “daily sacrifices” (Tamid) and temple
dimensions (Middot) underscores a Judaism still heavily invested in the land of Israel and its
Temple as central loci of a textually enduring Judaism.?*® Yet the mishnaic literature often
appears more extreme in its retention of its idyllic Israel than comparative material from other

tannaitic sources, evidenced in part by the retention of Temple-oriented forms of piety and the

periodic ignoring of extra-Temple forms. Alexander Guttman suggested, for example, that

232 For the periodization of mishnaic traditions, see Jacob Neusner, “The Use of the Mishnah for the History of
Judaism Prior to the Time of the Mishnah: A Methodological Note,” JSJ 11, no. 2 (Dec 1980): 177-85.

233 |_awrence H. Schiffman, “From Temple to Torah: Rabbinic Judaism in Light of the Dead Sea Scrolls,” Shofar
10, no. 2, (Winter 1992): 9.

234 Baruch M. Bokser, "Rabbinic Responses to Catastrophe: From Continuity to Discontinuity," PAAJR 50
(1983): 43-44.

2% Yaron Z. Eliav, “The Temple Mount, the Rabbis, and the Poetics of Memory,” HUCA 74 (2003), 53: “Time
and again the sages of the Mishnah and the Talmud reilluminate various aspects of Jerusalem and the Temple, thus
fixing them within the deepest layers of their consciousness and setting them as the perpetual background, if not the
actual scenery, of their multifaceted literary enterprise.”

134



several non-Mishnaic tannaitic laws specific to Jerusalem, found for example in Avot de-Rabbi
Natan 1.35 and Tosefta Nega'im 6, where the theoretical basis often presupposes the holy city
under non-Jewish rule, were irrelevant to the final redaction of the Mishnah, since such laws
would be unnecessary in a Jewish Jerusalem. Conversely, laws impossible to fulfill under Roman
control, yet operative in a restored Jerusalem and Temple, receive extended treatment.?3®

In short, the physical absence of Jerusalem and the Second Temple as primary centers of
Jewish identity, an indefinite period of imperial subjugation both within Palestine and the
Diaspora, and the ongoing Greek and Roman cultural presence provided the backdrop for a
salvation process that was surprisingly restorative and inaugurated in its eschatology. The irony
of textual Israel redeemed, within a sociohistorical setting hardly suggesting Jewish restoration,
signifies the soteriological context in tannaitic literature for passages presenting divine or human
advocacy. Here the rabbis could scoff at the idea of a professionally paid advocate in the human
court while accepting the efficacy of appeals within Greek and Roman rhetorical styles.
Immersion in the divinely granted Torah, along with its application to civil and criminal law,
made for a just society. Nonetheless, establishing a theological spectrum of intercessory
substitutes going by the name of Paraclete, or some other closely related title, demonstrates an
additional means by which a stable Israel conceived in the text could ensure salvation during
moments of sin, crisis, or every day religious practice. Just as the Mishnah characterizes Israel as
sovereign, retaining a functional temple and generally downplaying the presence of imperial
hegemony and extra-Temple piety forms, so too the rabbinic legal and ritual system imagines a
purely inquisitional form of justice. This allows the rabbis to represent the legal values of the

God of Israel. The presence of adversarial advocates was naturally understated, while an

236 See Alexander Guttmann, “Jerusalem in Tannaitic Law,” HUCA 40/41 (1969-1970): 256 ff.
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expiatory advocate within ritual practice was better off being associated with the Temple and
sacrificial system. Breaks in this neatly running system, like the Mishnah Taanit’s recollections
of Honi the Rainmaker advocating for Israel, are the exceptions that prove the restorative

eschatological rule.

5.3 Greek and Roman Cultural Context

Scholars have disagreed as to the degree of rabbinic assimilation of imperial Roman culture,
positions ranging somewhere from the rabbis as a countercultural religious force resisting
Romanization, on the one hand, to a deeply integrated rabbinic class of provincial elites both
participating and identifying with their imperial sovereigns. Therefore, the degree of Greek and
Roman cultural markers within early rabbinic literary production merits some comment before
proceeding.?®” Within the sphere of legal discussions, the boundaries between assimilation and
resistance have implications for the discussion of advocates, in as much as the host imperial
culture could conceivably be condemned for its practice of adversarial justice, while the very
rabbinic texts denigrating such traditions may have assimilated legal settings and rhetorical
devices from the Greeks and Romans and injected them into their writings. Tensions between

assimilation and separatism suggest, therefore, that the examination of early rabbinic legal

237 On the general boundaries of interpretation, Nicole Belayche, ludaea-Palaestina: The Pagan Cults in Roman
Palestine (Second to Fourth Century) (Tubingen: Mohr Siebeck, 2001), 293, which summarizes the relationship
between assimilated Jews and polytheistic religions in Palestine as a separatist existence characterized by
“benevolent neutrality”; Seth Schwartz, in Imperialism and Jewish Society: 200 B. CE. to 640 CE. (Princeton:
Princeton University Press, 2001), has advanced the argument that the rabbis remained a marginal group during the
tannaitic period, when most of Jewish life and ritual had been obliterated and overcome by imperial culture. Hayim
Lapin, Rabbis as Romans: The Rabbinic Movement in Palestine, 100-400 CE. Oxford: Oxford University Press,
2012, presents the rabbis as a Romanized class of pietists, who patterned their social, educational, and ritual habits
largely according to Roman models. For an engaging review of Lapin’s thesis, see Ishay Rosen-Zvi, “Rabbis and
Romanization: A Review Essay,” in Jewish Cultural Encounters in the Ancient Mediterranean and near Eastern
World, ed. Mladen Popovi¢, Myles Schoonover, and Marijn Vandenberghe (Leiden: Brill, 2017), 218-245.
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language and courtroom scenarios should stay alert for cultural convergence.?3® With regard to
accusers and defendants, the tension is quite real, as with the contrasts between adversarial and
inquisitorial justice or the transfer of intercessory speech to the non-professional sphere of holy
men. This discussion attempts to provide a basis for how this tension may have impacted
tannaitic episodes of accusers and advocates, the employment of advocacy terms in the
articulation of Jewish theological principles, and texts that consider advocacy within Greek or
Roman cultural or rhetorical settings. In keeping with the broader theme of this study, questions
related to soteriological claims remain in the forefront; that is, when advocacy is referenced, how
do the tensions between cultural immersion and confrontation impact important components of
rabbinic salvation doctrine?

How strongly sociocultural convergence and resistance affect the early rabbinic construction
of advocacy is especially relevant when considering the commonly quoted advocacy statements
in Misnah Abot (1:8; 4:11). Amram Tropper has offered, regarding cultural borrowing in Abat,
an important perspective on tannaitic literary works in general.

In analysing the broad context for Avot, one discovers that many features of the gentile
Near East resemble aspects of the rabbinic world portrayed in Avot. On the one hand, it is
possible that unrelated historical processes led two distinct cultures to converge upon
these shared features. On the other hand, the geographical and temporal proximity of

these cultural spheres suggests that the underlying forces were linked by more than
incidental convergence.?3

238 On examples of specific rhetorical devices employed toward rabbinic legal argumentation, Henry A. Fischel,
“The Uses of Sorites (Climax, Gradatio) in the Tannaitic Period,” HUCA 44 (1973): 119-151; on qualifications for
legal witnesses, Orit Malka, “Disqualified Witnesses between Tannaitic Halakha and Roman Law: The Archeology
of a Legal Institution,” Law and History Review 37, no. 4 (Nov 2019): 903-936; on personal injury, Jonathan A.
Pomeranz, “The Rabbinic and Roman Laws of Personal Injury,” AJS Review 39, no. 2 (Nov 2015): 303-331.

233 Amram Tropper, Wisdom, Politics, and Historiography: Tractate Avot in the Context of the Graeco-Roman
Near East (New York: Oxford University Press, 2004), 136.
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Rather than consider this intersection as deliberate, Tropper frames it within an environment of
“adaptation and assimilation, a process in which the rabbis inhabited the ‘discursive space’ of the
period.”?*% Such adaptation, | would argue, points toward a complex presence of cultural
compromise present in the tannaitic corpus. On the one hand, the rabbis have absorbed a great
deal of Greek and Roman rhetorical technique into their argumentation process; on the other
hand, their struggle to maintain the image, deserved or not, of legal independence helps explain
their nuanced attitude toward advocacy.

It is thought-provoking, in this regard, that the Second Sophistic, emerging within the apex of
the Roman Empire, ran its course along the approximate timeline for the emergence and
development of tannaitic oral tradition until the redaction of the Mishnah and the period shortly
thereafter. Tropper comments that “both Avot and Lives of the Sophists review the history of a
movement in the East that thrived from the mid-first century until, at least, the early third
century.?4

Martin Goodman has observed the “selective adaptation” of Greek learning modes by early
rabbinic sages as follows:

On the highest level of culture, then, Galilean Jews possessed educational institutions not
dissimilar in method to the Greek sophistic ones but quite different in content. Whereas
the Greek system concentrated on the perfection of rhetorical style, the Jewish equivalent
was the perfection of acute insight into problems in the law, but just as the Greek
academies developed from the private audience of the individual teacher described in
Philostratus to the great schools with their enthusiastic student traditions described by
Eunapius, so the Jerusalem Talmud reflects the complete institutionalization of the beit

hamidrash with the great building at fourth century Tiberias and the excessive zeal of
masses of students.?#2

240 1bid.

241 Tropper, Wisdom, Politics, and Historiography, 147; For the dating of the Second Sophistic, S. Swain,
Hellenism and Empire: Language, Classicism and Power in the Greek World AD 50-250 (Oxford, Clarendon Press,
1996), 2-3; Timothy Whitmarsh, The Second Sophistic (Oxford: Oxford University Press, 2005), 3-22.

242 Martin Goodman, State and Society in Roman Galilee, AD 132-212 (Totowa, NJ: Rowman and Allanheld,
1983), 80-81.
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While the teaching, study, performance, and advancement of rhetoric had continued
uninterrupted through the Attic and Hellenistic period eras, what distinguished the Second
Sophistic from its predecessors was its popularity, polish, and new connections to Greek civic
and political life under the hegemony of the Roman Empire.?*® While this educational movement
demonstrated aspirations to power through the formation of an elite class, one distinguished by
superior privilege to education, Attic language, and classical history,?** its reverberations
extended well beyond the eastern Greek cities from which it spawned. Shared Greek and Jewish
elements of this cultural phenomenon, therefore, are worth noting: the rewriting and
romanticization of the classical Greek or Israelite past; the celebration and preservation of the
earlier Attic or Hebrew language; reflections on revered intellectual traditions; attributions to an
esteemed founder; the teacher-disciple relationship as the vehicle for preserving sacred
traditions; and the ascendancy of both rhetoric and halakhah as sacred scholarly identity markers
within a spirit of reflection upon the distant, romanticized past.?*®> What is striking, moreover,
regarding these parallels, is the Roman imperial environment within which both traditions honed
their craft. Both educated Jews and Greeks, permitted by their imperial sovereigns to pursue the
finer depths of their religious and philosophical traditions, seized this opportunity to represent
such traditions as flourishing within a microcosmic enclave, textually isolated from the harsh

realities of imperial encroachment on their most sacred lands and institutions.

243 Regarding the finer distinctions between a rhetor and a sophist, see G. W. Bowersock, Greek Sophists in the
Roman Empire (Oxford: Clarendon Press, 1969), 12-15.

244 Sswain, Hellenism and Empire, 421.
245 Tropper, Wisdom, Politics, and Historiography; See further, with emphasis on the amoraic period but offering

initial focus on tannaitic antecedents, Martin S. Jaffee, Torah in the Mouth: Writing and Oral Tradition in
Palestinian Judaism, 200 BCE - 400 CE (Oxford: Oxford University Press, 2001), 128-140.
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Phillip Alexander has categorized his comparisons between early rabbinic midrash and
Classical learning according to (1) exegesis of foundational texts such as Homer; (2) law and
jurisprudence; (3) rhetorical lines of argument; (4) and dream interpretation.?*® In terms of legal
interpretation (interpretatio), toward the turn of the fourth century BCE, men of elevated social
rank in Rome began undertaking the ongoing project, as jurists, of interpreting legal procedure
and rulings. They emerged as legal authorities from whom judges and advocates might solicit
advice. While beginning as a non-bureaucratized position, the reign of Hadrian had already seen
these jurists becoming institutionalized to the point of advising all magistrates as to the proper
application of the law. Alexander sees in the Rabbis a correlation through their opportunity of
inheriting the role of the scribes who had interpreted laws after the Babylonian exile. The rabbis,
like the Roman jurists, experienced a gradual ascendancy in their vocation as legal advisers and
interpreters, until they regularly advised judges and litigants, composed responsa, and became
increasingly institutionalized as a professional class.?*” While acknowledging that such
comparison applies to the broad playing fields of both the ancient Roman and rabbinic legal
systems, Alexander still summarizes his findings as follows:

The function of interpretation in the development of the law, the role of the jurists, the
literary forms of commentary and their Sitz im Leben, and the techniques and methods of
interpretation, all appear to be broadly the same in both systems.?*8

Alexander has also addressed the parallels between rabbinic and Roman rhetorical techniques

in the formation, development, and execution of an argument. Perhaps the most obvious parallels

248 Philip S. Alexander, “Quid Athens et Hierosolymis? Rabbinic Midrash and Hermeneutics in the Greco-Roman
World,” in A Tribute to Geza Vermes: Essays on Jewish and Christian Literature and History, ed. Philip R. Davies
and R. T. White, JSOT 100 (Sheffield: JSOT Press, 1990), 105.

247 Alternatively, arguing against rabbinic institutionalization in Roman Palestine is Catherine Hezser, The Social
Structure of the Rabbinic Movement in Roman Palestine (Tlbingen: Mohr Siebeck, 1997), 185-227.

248 Alexander, “Quid Athenis et Hierosolymis?” 115.
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exist between the rabbinic middor—Hillel’s renowned seven immediately coming to mind—and
the Greek and Latin rhetorical handbooks such as the Institutio Oratoria and the Ars Rhetorica.
One should also acknowledge the pervasiveness of Roman lawcourts and lawyer-advocates
throughout the Greek-speaking Near East during the development of tannaitic literature and
rabbinic study circles.?*® As Tropper states,
“In short, the presence of Roman legal jurisdiction and Greek-speaking lawyers in the
Near East indicates that the fundamentals of Roman law were probably well known
throughout the Graeco-Roman environment in Palestine.””?>
Of further importance was the decline in the role of lawyers as advocates in assemblies by the
close of Claudius’ emperorship, with the edicts and enactments of emperors within the rescript
system often relegating lawyers to the role of jurist legal interpreters.?>!

The question of legal jurisdiction among Jews living as provincial subjects under Rome poses
an interesting possibility regarding the distaste for Roman-style professional advocates. Both
tannaitic and amoraic sources demonstrate a genuine concern that strict Jewish laws not only be
applied independently of Roman law, but also that they be adjudicated exclusively by members
of Israel themselves.?>? This concern for the authentic preservation of local law was not restricted

to Jews but extended also to Greek subjects, who had maintained in their many provinces a

complicated give-and-take regarding autonomy and assimilation with the imperial Roman

249 Crook, Legal Advocacy, 58-112.
20 Tropper, Wisdom, Politics, and Historiography, 191.

21 Tony Honoré, “Imperial' Rescripts A.D. 193-305: Journal of Roman Studies 69 (1979): 51-64; By the same
author, Emperors and Lawyers, 2nd ed. (Oxford: Clarendon Press, 1994).

252 Natalie B. Dohrmann, “The Boundaries of the Law and the Problem of Jurisdiction in an Early Palestinian

Midrash,” in Rabbinic Law in Its Roman and Near Eastern Context, ed. C. Hezser (Tlbingen: Mohr Siebeck, 2003):
83-103.
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culture.?3 The zealous concern for unhindered Jewish administration of Jewish law, whether
occurring in the domain of performative theory or fact, would arguably rule out the professional
advocate as a proper participant in litigation. The question of legal jurisdiction also raises the
question of the authenticity of tannaitic sources with respect to not only the application of
accepted legal principles but more specifically the place of an intercessory voice among such
practice. Dohrmann, when analyzing early midrashic texts from this period, states that
“literariness (that is, as a source for the history of ideas, rather than a repository of more
or less viable data for reporting history on the ground) is a valuable site for mining the
mentalité of tannaitic culture (to the extent that we can posit such a thing), and
specifically of tannaitic constructions of the idea of the law from the perspective of the
subaltern.”?%*
The current discussion adopts a similar approach, one less concerned with historical veracity and
more focused on literary representations that, while at times influenced by historical contexts
rooted in reality, are more often concerned with performative law and theology, an idealized
construction of the intersection between law and divine sovereignty which addresses humanity’s
prospects for worldly order and spiritual salvation in the face of imperial rule.

The environment of the tannaim reflects a sophisticated literary-religious culture focused on
the preservation of Hebrew language, celebration and reinterpretation of the past, teacher-
disciple relationships, and sophisticated discussions of religion and law. Adapting these cultural
expressions under Roman imperial authority further explains the theological underpinnings of
early rabbinic soteriology. If the Tannaim had largely adapted to Roman social, political, legal,

and educational institutions during the early centuries of the Common Era, it follows that their

theological outlook would trend more toward the sanctification of life in the here and now.

253 gee, for example, Jesper Majbom Madsen, Eager to be Roman: Greek Response to Roman Rule in Pontus and
Bithynia (London: Duckworth, 2009), 53-59; 81.

254 Dohrmann, “The Boundaries of the Law,” 83-4.
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Rabbinic legal discussion would reflect a means of determining the various paths toward daily
sanctification and righteous living, not so much in anticipation of imminent divine judgment, but
as a means of both maintaining religious independence and safety in view of the formidable
power wielded by Roman imperium. It is within these ilargely interconnected spheres of
theology and culture that the literary expression of advocacy in tannaitic literature is better

understood.

5.4 Text Analysis 1: Advocates for Hire and Divine Paracletes

With the above theological, legal, and rhetorical factors in view, in terms especially of how
they inform rabbinic soteriology, a close reading can begin of selected tannaitic texts
communicating advocacy, be it within worldly or divine courtroom settings. One may recall that
Philo’s attitude toward courtroom defenders remains one of the earliest Jewish criticisms of the
Roman institution of advocates for hire. His perspective anticipates by at least two centuries the
position of the halakhic midrash, Mekhilta d'Rabbi Yishmael, which in its interpretation of
Exodus 23:7a, issues a stern admonition against judges tempted to allow a place for advocates in
the courtroom. The suspicion surrounding dishonest speech, as with Philo, constitutes the main
objection against advocates in worldly trials. Isolating the text’s admonition apart from its larger
literary context, however, limits the possibility of a more nuanced interpretation. Warnings
against advocacy for hire form part of a broader rabbinic argument against judicial corruption in
general. This text, therefore, remains more focused on the integrity of the judges than on the
categorical rejection of professional advocacy.

The content and rabbinic exegesis of MRI Kaspa deal with the statutes found in the biblical

book of Exodus 22:24-23:19. Book 23 of the Mekhilta contains commentary applying many
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sections of the Exodus Covenant Code to how the rabbis should better serve as judges in civil
and criminal settings. Such situations include when and when not to side with the majority of the
other judges (MRI 23:2), the inadvisability of favoring either the rich or poor litigant (23:3), not
favoring one who is deficient in fulfilling Torah commandments (6), the meaning of a “clean” or
“righteous” individual (>p1 »>7%1) in relation to capital punishment (7), and prohibitions on judges
receiving bribes (7w, 8). Situated within these biblical ordinances is the command to distance
oneself from falsehood, which in this case probably centers on the judge either heeding or giving
voice to a false testimony. The midrash interprets Exodus 23:7a as follows:
XX WY ROW PUT2 TR 70T ,I0K 127 90T WD 12727 0K 7 003 () pron apw NaTn
LRI IPW 27,00 NI DT 12T K2 DIOKRT TV MRIW PNNI0 N 0y KW LKR"T .12 10T
31 NIRRT PR RYINT IR RIT 1T .MHT 1A WD AR
“Keep far away from speaking falsehood” (Ex. 23:7). Behold, this is a warning against
engaging in evil speech. Another opinion [argues that] this is a warning to the judge that
he not appoint alongside him an uncultivated judge. Another opinion [argues] that he (the
judge) does not place before him advocates for hire, As the Scripture says, “The case of
both litigants shall come before God.” Rabbi Nathan says, “‘Keep far away from
speaking falsehood’ is a warning to separate oneself from the heretics.” And likewise he
says, “I find more bitter than death [the woman who is a snare]” (Eccl. 7:26).2%
The midrash is attending to undesirable practices among the judges, with each instance of
corruption sharing the crime of deceitful speech, which compromises a properly functioning
courtroom. Professional advocates fall in with uncultured judges, heretics, and the traditional,
misogynistic construction of the vilified temptress. Hired advocates, like these other objects of
scorn, allegedly engage in dishonest speech.

When assessing judicial responsibilities in these passages, the defense of a litigant through

persuasion meets resistance among the rabbis, most likely due to their perceived sense of

25 Hebrew text of the Mekhilta is taken from Mekhilta de-Rabi Yishma ‘el / mxo71 0157 oy : 5Xy»0w» 2377 Xn9o»
mvm, eds. S. Horowitz and 1.A. Rabin, reprint ed. (Yerushalayim: Shalem, 1997). Translations of tannaitic texts,
unless stated otherwise, are my own.
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responsibility to the God of Israel in the administration of justice. Given several passages in the
surrounding text concerning siding with the majority, erring on the side of innocence,
pronouncing one guilty without sufficient evidence, receiving of bribes, and speaking falsely as
either judge or witness, the tendency in MRI Kaspa appears one of constructing a biblically
based courtroom free from both the rhetoric of adversarial justice and the risks of strictly applied
inquisitorial justice. An advocate for hire participates in deceitful persuasion and the perversion
of truth, while the temptation to deal out a strict verdict, based on concrete yet insufficient
evidence and testimony, negates the human side of a judge, who should appeal to God’s mercy
and forbearance as models for how to try criminal cases. MRI, while dissimilar to the Mishnah in
its exegetical and rhetorical strategies, shares the same propensity to construct a courtroom
existing as textual performance rather than pure, everyday reality. The rabbinic courtroom
invokes the intimate presence of God, mediated through the Torah-observant ethical awareness
of the judges.

While the admonition of Mekhilta d'Rabbi Yishmael is similarly attested in Bavli Shevuot,?%
other texts associate the practice of either legal or patron-related forms of advocacy with divine
and human appeals before God, such that the appeal to an earthly judge provides some degree of
perspective on how the advocate attempts to appease the divine sovereign. The tannaitic midrash
Sifre Deuteronomy, for example, places Moses’s blessing of the Israelites in Deuteronomy 33
within the setting of an advocate hired to represent a certain defendant.
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256 1y, Shevuot 30b: PN pw "7 (7,30 MAw) 1% Tnbn PIaT2 1NRI0 AWy X9w 772 P 1"n/ The Rabbis taught:
‘From where do we learn that a judge should not practice advocacy regarding his counsel? The teaching states,
“Keep far from speaking falsehood” (Ex. 23:7).
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He (Moses) said, “The Lord came from Sinai and rose up [to them] from Sheir.” The
Scripture informs [us] that when Moses began [the final blessing of Israel], he did not
open [his speech] with the needs of Israel, [not] until he had first opened with the praise
of the Holy One. A Parable: to what may this be compared? To an advocate who is
standing at the tribunal, having been hired by another man to plead on his behalf. Now he
does not open with the needs of that man first; [not] until he has first opened with praise
of the king: ‘Exalted be our king, Exalted be our Lord. The sun has shined upon us; the
moon has shined upon us; let all praising be with Him.” Afterwards, [the advocate] opens
with the needs of that man [whom he is defending]. Then he resumes and closes [his
case] with praise of the king. Moses our teacher also did not open with praise of Israel,
[not] until he had opened with praise of the Holy One, as the Scripture states, ‘The Lord
has come from Sinai and rose up from Sheir.” After this he opened with the needs of
Israel. As the Scripture states, ‘He was king in Yeshurun,” and then he returned and
closed with praise of the Holy One, as the Scripture states, ‘There is none like the God of

Yeshurun’.%’

The midrash argues that, just as the advocate proclaims high honors to the king, likewise Moses
praised the God of Israel before speaking on behalf of the Israelites. Such an analogy obscures
the lines between human intercessors like Moses, pleading before the divine judge, and
professional advocates pleading before imperial lawcourts. It is unclear why the writer sees no
problem with comparing Moses’ type of defense with that of an advocate for hire. Perhaps this
portion of the midrash was composed simply to present an analogy and took little interest in the
distinctions between worldly litigation targeting an imperial sovereign, on the one hand, and
human intercessory speech before the God of Israel, on the other.

The imperial lawcourt reference, however, where praise of the judge precedes argumentation,
may reflect an actual historical process developing from the Augustan period forward, where

advocates are believed by many legal historians to have secured qualifications increasingly

37 Sifrei D 'varim, 343. Hebrew Text of Sifie D 'varim taken from Siphre ad Deuteronomium, ed. Louis
Finkelstein (New York: Jewish Theological Seminary of America, 1969).
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derived from the authority of the Principate (ex auctoritate principis),?>® while the advocate’s
legal responsibility as a trained orator entailed official speeches of praise for the emperor.?®® The
phenomenon may point to the broader development of Roman emperors functioning as supreme
lawgivers, who from the time of Hadrian forward are increasingly characterized as
representatives of weaker parties in the mediation of exemplary justice. Kaius Tuori’s study on
the expanding judicial functions of the Roman emperor, a process spanning from the Late
Republic to the Severan emperors, notes the strong textual representation of the rescript system.
The process of petitioning and appealing to the emperor, both in lawsuits pending or
finished, and seeking rescripts and other help from the emperor became a central feature
of the interaction between the emperor and the people during the Antonine period, a
development that even left its mark on the narratives about imperial jurisdiction. While
much of the earlier narrative tradition had focused on gaining access to the emperor and
having his ruling, the libellus procedure where one could write to the emperor and the
emperor would answer changed the dynamics of petitioning considerably.?%°
Citing developments within the larger legal system of imperial Rome does not, of course, suggest
a direct correspondence between tannaitic courtroom performances and those of the Romans.
More to the point is the willingness of the rabbis to acknowledge the customary procedures of
professional advocates as worthy of comparison with the formal speech adopted by Israel’s apex
prophet.
Other core texts containing tannaitic advocacy statements exist in two brief passages of

Mishnah Abat, which have acquired a considerable degree of currency as the default source for

interpreting the rabbinic attitude toward advocacy. The following passages capture the tension

258 Anton-Hermann Chroust, “Legal Profession in Ancient Imperial Rome,” Notre Dame Law Review 30, no. 4
(1955): 542-544.

29 Caroline Humftress, “Laws’ Empire: Roman Universalism and Legal Practice,” in Paul J. du Plessis, ed., New
Frontiers: Law and Society in the Roman World (Edinburgh University Press, 2013), 74.

260 Kaius Tuori, The Emperor of Law: The Emergence of Roman Imperial Adjudication (Oxford: Oxford
University Press, 2016), 239.
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expressed between advocates-for-hire and supernatural spokespersons who contribute toward
their client’s likelihood of salvation. The first comes from Abor 1.8.
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Yehudah ben Tabai and Shimon ben Shetach received [the oral tradition] from them.
Yehudah ben Tabbai used to say: “Do not conduct yourselves as advocates for hire, and
when the litigants stand before you, they should appear equally as wrongful parties to a
claim, but when they are dismissed from your presence, they should appear acquitted,
since they have accepted the judgment upon themselves.?%
The Hebrew, 11273 271y, pertains to a professional title, signifying a courtroom advocate who is
paid to plead in defense of a party facing prosecution. They are employed, interpreted
hyperliterally, as “arrangers of legal arguments” to present before judges, and they may also
function as advisers to either the judges or the defendants themselves.?®? Judah ben Tabbai and
Shimon ben Shetach, in Abor 1.8-9, are directing their counsel specifically to judges. The first
statement argues for a non-partisan form of interrogation, treating the witnesses as equals in their
potential for demonstrating guilt or innocence. This counsel pertains to how the judge’s state of
mind and method informs his ascertaining of the facts and ultimately his verdict. Verse 9 relates
to the proper articulation of the judge’s words, which can exert a profound influence on their
audience. A judge, therefore, should conduct himself in a manner above the rhetorical strategies
and oratory flourishes of the professional advocate. Similar to the admonitions in MRI, an

exemplary courtroom on earth models the divine judge above, who exhibits no partiality among

the Israelites and errs on the side of clemency.

261'm, Avot, 1.8.

262 Jastrow, 1118.
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Within the same text, on the opposite side of the advocacy spectrum, where divine attributes
are willing to represent anyone belonging to the congregation of Israel, Abot 4.11 promotes
human appeal to heavenly advocates by those seeking expiation of and exemption from
wrongdoings. The perspective is clearly soteriological.
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Rabbi Eliezer ben Yaakov said, “The one who performs a single commandment acquires

one Paraclete, while the one who transgresses a single commandment acquires one

Accuser. Repentance and good deeds [serve] as shields in the face of punishment.””?%3
Richard Hidary briefly mentions this passage as evidence that the divine court is filled with
prosecutors and advocates,?%* which on the surface appears to be true; but the surrounding
literary context of the passage indicates the necessity for people to have representation before
God, given that superhuman forces exist for the purpose of barring humanity’s entry into heaven.
This notion that supernatural entities labor toward the condemnation of God’s people, evidenced
in the abovementioned Second Temple literature such as Jubilees 1, predates early rabbinic
theology; yet the rabbis offer their own unique perspective on the human condition before the
heavenly court. As with the earlier counsel in Abot. 1.8, the passage belongs to a litany of life-
principles directed at the elite class of rabbinic scholars, sages, and judges. Many of the
directives pertain to Torah study and practice (9-10), judgement (7-8), ethical behavior (1, 3),
and salvation (2, 11). Verse 4.2 shows a similar principle, in this case the stockpiling of fulfilled

commandments rather than transgressions, as each action results in the likelihood of a similar

action to follow.

263 m, Avot, 4.11.

264 Richard Hidary, Rabbis and Classical Rhetoric: Sophistic Education and Oratory in the Talmud and Midrash
(Cambridge: Cambridge University Press, 2017), 240.
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The sense of advocates being embodied in inanimate phenomena is quite common in rabbinic
writings, with repentance and righteous deeds providing the same protection that a spokesperson
would offer one in the face of an accuser. The eschatological setting is likely discoverable in
light of general theological statements found elsewhere in Abat, as in the claim that the world
can be compared to a portico or doorway (M119/7pdOvpov) to the world to come, a place of
training and preparation (4:16).
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Rabbi Jacob said, “This World is similar to a portico facing toward the World to Come.
Prepare yourself at the portico in order that you may enter the Triclinium.2%®

In order to increase the odds of proper preparation, the advocacy provided by the Paraclete stores
up merit in one’s account. The long-term vision pertains to safe passage into the world to come.
The contrast between Mishnah Avot 1:8 and 4:11 reveals that courtroom advocacy falls in
with certain behaviors and utterances which are prohibited among men presiding as judges, while
the principle of representing an individual for the purpose of acquitting him in the face of divine
judgment, as does the heavenly advocate for the performer of Torah commandments, reflects
normal heavenly procedure and builds a case for the current world functioning as a gateway to
the world to come. The differences between the admonitions in 1.8 and 4.11 also pertain to a
divine purification of the advocacy office. A spiritual medium advocating on the part of a
righteous person requires a concerted act of divine-human cooperation, where repentance and
righteous deeds ensure representation in the current and future divine courts of judgment. The
exchange is transactional, whereby for each observance of a Torah commandment one receives a

portion of representation to be used when judgment ensures. Yet in the human courtroom, for a

25 m, Abot, 4.16. 79, from Greek, tpuchiviov/triclinium, a dining room consisting of three couches, possibly
chosen to allude to the Jewish notion of reclining with Abraham when entering the world to come.
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polished orator, presiding as a judge, to speak eloquently on behalf of a defendant signals not
only an overt display of favoritism but also a disregard for the divine-human partnership
involved in the world of the here and now, where training for the judgment day cannot be
facilitated apart from divine guidance and representation. Stated another way, the construction of
advocacy in Mishnah Abat is inseparable from rabbinic eschatology, both post-mortem and in the
eschaton, which views the current world as a training ground for eternity.

A few occurrences of the Paraclete in the Tosefta further expand our awareness of the
importation and adaptation of Greek terms for advocate already operative within Jewish thought
since the Late Second Temple period. Tosefta Parah 1.1-5, for example, seeks clarity in the
identification of the sacrificial bullock in Numbers 8. The discussion grapples with the specific
age of the bullock, its status as a sin offering, and the apparent contradiction between Numbers
8:8 and 8:12 regarding the pairings of the bull-offerings. Verse 8 sequences a gift and sin
offering, while verse 12 orders a sin and burnt offering. In the midst of this attempt to achieve
precision, Rabbi Shimon compares the sacrificial bull’s status as a sin-offering to a Paraclete,
which seems strangely out of place, given the technical nature thus far of the questions and their
interpretations. It is in fact the only statement in t. Parah 1 that is less concerned with exegetical
precision and more focused on an analogy that illuminates the sequencing of the sin (nxvr) and
gift (7mn) offerings. The degree of detail leading up to and following this statement sets it apart
as a brief aggadic moment in an otherwise straightforward halakhic discussion.

D°IWY IR 01 DWHOW 17 22N IR TYOR N 2OW D 77 00T TR O W YN 2w 12 D
0 ' DO WNN 12 T 20w WHW 12 OND 9 DPIW NV 12 P2 12 D INRIW 21pR POW WA AY2IR)
XX 10 IR WK 12 1R NRVA? PN P2 12 °3w 797 (7 92722) 1ARIY DONW °12 02D 1IN 220N

DI2IW 1VW7PID? AT RIT A2 DRV NWAY M MK LPIRI R 1w AR IR K7 NWRIT I NWRI? W

1171777 01011 LIHPID ¥ MXI°

As for a bullock twenty-four months and one day of age: behold, this is a full-grown
bullock. Rabbi Eliezer says, “It is given thirty days after twenty-four months. For every
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place where it is stated, ‘A bullock of the herd, [it refers] to one that is two years of age.
[Where it is stated] ‘bullock’ without specification, [it refers] to one between three to five
years of age. Rabbi Yosi the Galilean says, “[This refers to] Bullocks two years of age, as
the Scripture states, ‘A bullock two [years of age] from the herd you will take for the sin-
offering’” (Num. 8:8). They said to him, ““Two’ can only mean ‘second,’ in reference to
the first. Just as the first is not consumed, so the second is not consumed.” Rabbi Shimon
said, “The sin offering: to what can this be compared? To the Paraclete that enters [the
courtroom] in order to procure a pardon. When the Paraclete has procured pardon, the
gift-offering is brought in.26®

The juridical language suggests that the Paraclete is pleading before a judge to pardon a

particular defendant, and that subsequently some form of gift (1117/6@pov)—could the Tosefta be

suggesting a bribe?—will then be granted to the judge.

Rabbi Shimon clearly believes that the sin-offering precedes the guilt offering, only in this
case, God presides as the judge, who first will receive the sin-offering as a form of petition for
clemency, and subsequently will accept a gift-offering as a show of gratitude. The analogy, as
some of the later midrashim will attest, offers no value-judgment concerning the function of a
Paraclete to effect clemency in a court of law, even if this was not standard practice in the ideally
constructed rabbinic courtroom. Rather, the process of presenting a sin-offering prior to a gift
offering is clarified through analogy to a worldly court, and if anything, proper procedure and
behavior before the deity are deemed consistent with worldly legal procedure. The expiatory
function of the sin offering thus converges with the advocacy function of a worldly Paraclete.
Alternatively, could the Tosefta have a heavenly Paraclete in view, since the notion of offering

gifts to a judge marks a perversion of justice in several rabbinic passages.?®” In this case, the

Tosefta would be referring to one pleading before the court of God, and after securing pardon,

266 ¢ Parah 1.1.
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“As for any judge who receives a bribe and altars his judgment, he shall die from old age until his eyes have
grown dim, as the scripture states, “You shall not receive a bribe, for a bribe blinds those who have sight” (Ex. 23:8).
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they would offer the customary gift of gratitude. More likely the passage reminds the audience of
a culturally familiar judicial practice, even if accepting gifts violates the halakhic standards of
the textually conceived rabbinic court. If this were the case, would the custom only be applicable
to Gentile courts? Does Tosefta Parah reveal the possibility of advocacy and bribery existing
within Jewish courts themselves? Unfortunately the Tosefta is quick to depart from the
discussion and leaves the audience uncertain as to the precise meaning of the Paraclete analogy.
In a verse directly related to charity, acts of kindness, and the plight of the poor, Tosefta Peah
4.20 argues that acts of benevolence (o>7om m7°1x) occupy a privileged place in the economy of
charitable behavior. The references to the Paraclete-intercessor, as with other occurrences in the
early rabbinic literature, are brief, yet in this instance they appear on the heels of an extended
narrative concerning an ancient Mesopotamian king who demonstrated the high virtues
associated with faithful obedience to Torah and its consequent rewards. The theological
significance of this narrative cannot be understated, for it embraces a broad spectrum of rabbinic
virtues, such as charity, righteousness, #esed, and mercy. The passage also underscores the
importance of action in tandem with strong faithfulness, demonstrating the rabbinic tension
between intercession as a necessary fix for inadequate righteousness, on the one hand, and
intercession as a direct function of human initiative. In the midst of this theological compromise,
the scales appear tipped in favor of human action, although it remains uncertain whether this
suggests that most people are capable of such righteousness. More likely, the Tosefta indicates
that exceptional individuals enable such righteousness to benefit both the living and the dead in
both this world and in eternity. As such, Tosefta Peah 4 captures an important occurrence of the

Paraclete in relation to salvation. The extended narrative in question begins at 4.18.
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An event took place concerning Monobasis, the king who ruled and gave away as charity
all his stored treasures during the years of famine.?%® His kinsmen said to him, “Your
ancestors saved these treasures and added to the [wealth] of their own ancestors, yet you
went and doled out all your storehouses, both your own and those of your ancestors.”
[The king] said to them, “My ancestors saved treasures for the world below, but I have
stored up [treasures] for the world above, as it is written, “Truth shall sprout forth from
the land [and righteousness shall look down from the heavens]’ (Ps. 85:12). My ancestors
saved [treasures] in a place that the hand could have power over, but | have stored up
treasures in a place that the hand cannot extend its reach, as the Scripture says,
“Righteousness and justice are the foundations(s) of your throne, [Hesed and truth go
before you]” (Ps. 89:15). My ancestors stored up treasures that do not bear fruit, but |
have stored up treasure that bear fruit, as the Scripture says, ‘Say to the righteous that it
will go well with them [that they shall eat the fruits of their labors’ (Is. 3:10). My
ancestors stored up treasures of wealth, but | have stored up treasures of the spirit, as the
Scripture says, ‘The fruit of the righteous is the tree of life, and the one who receives
souls is wise’ (Prov. 11:30). My ancestors stored up treasure for others, but | have stored
up treasures for my own [reward], as the Scripture says, ‘And to you it shall be
[reckoned] as righteousness before the Lord your God’ (Duet. 24:13). My ancestors
stored up treasures for this world, but I have stored up treasures for the world to come, as
the Scripture says, Your righteousness shall go before you’” (Is. 58:8).2%°

The narrative argues through, the king’s proclamations, that acts of large-scale charity secure the
reward of heaven and the world to come, while worldly acts of thrift yield no tangible benefits
either in this world or the world to come. The lines of contrast are as follows: world below/world
above, treasures subject to human authority/treasures beyond human authority, treasure that
bears no fruit/treasure that bears fruit, material treasure/spiritual treasure, treasures for the
powerful/treasures for all, and treasures in this world/treasure in the world to come. These lines

of opposition share a common claim that assisting the poor in large measure secures the people

268 Jastrow defines n1xa as a particular type of famine resulting from political-economic consequences, where
the different outcomes between the rich and poor are quite pronounced. This possibility potentially heightens the
significance of the king’s decision to open up his multi-generational reserves to the poor.

269t Peah, 4:18.
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salvation in the world to come. Such salvation reflects divine authority over a harvest that
pertains to both the earth’s bounty and a favorable long-term outcome for humanity, indicating a
merger between biblically based land restoration and rabbinically-oriented post-this-world
eschatology. Regal opposition to the values of those in power results in a salvation marked by
the salvation and security of those lacking sufficient wealth.

Imparting such esteemed values to a legendary Gentile king who converted to Judaism helps
to universalize the virtues of benevolence. As an early king parable, the narrative also imparts
the character of the divine monarch to the earthly, thereby representing the ideal form of rule in
anticipation of the world to come. Does the subsequent reference to the Paraclete, however, in
this closing pericope of Tosefta Peah further illuminate the text’s argument for helping the poor
in large measure? A partial answer to the question emerges from the text’s distinction between
charity and acts of kindness.
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Charity and acts of benevolence are equal [in merit] with all the commandments found in
the Torah, but charity [pertains to] the living, while acts of benevolence [pertain to] the
living and the dead. Charity [pertains] to the poor, but acts of benevolence to the poor and
the wealthy. Charity [pertains] to one’s wealth, while acts of love and kindness to one’s
wealth and one’s body.?"
In light of these contrasts appearing immediately after the king’s discourse on charity, | would
argue that the king’s opening of the transgenerational storehouses represents a grand act of

benevolence, as it transcends the traditional allotments of charity as mitigation strategies for

poverty and aims at its outright elimination. The elimination strategy does not nullify the

270 |bid., 4.19. | have translated o>7om n2>na as “acts of benevolence” rather than “acts of kindness™ to better fit the
context of the king’s project. The English sense of kindness would understate the magnitude of the ruler’s
generosity.
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importance of charity but only considers it inseparable from greater acts of love and
righteousness. Charity in and of itself is esteemed as divine service, but acts of benevolence rank
higher on account of their more closely manifesting the character and activity of God itself.
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Rabbi Joshua ben Korha said, “From where do we learn that, for all who overlook [the
giving of] charity, it is as if they serve idolatry? As it is written, “Guard yourselves, lest
there be a wicked thought in your heart, saying, [“The seventh year is at hand, the
shmitah, and your eyes regard your kinsman wickedly as an enemy, and you do not give
to him, and he cries out against you to the Lord, and you accrue sin onto yourself.”]
(Deut. 15:9). And elsewhere the Scripture says, “Men have gone out, worthless men
among you, and they have enticed the inhabitants of their city, saying, “Let us go and
serve other gods whom you have known” (Deut. 13:13-14). And just as >¥°%2 means in
the latter case, idolatry, so it means idolatry in the former case.?’*

While this celebration of charity unequivocally associates giving with service to God, the fact
that the Scripture cited refers to the year of debt release (shmitah) again represents a significant
act of giving beyond the mere mitigation of poverty. If one does not honor the shmitah, they run
risk of incurring divine wrath and sin, which run counter to the intentions of salvation. The
disassociation, therefore, of charity from idolatry and violation of debt remission provides the
context for understanding the intercessory and salvific nature of the subsequent Paraclete
passage.
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Rabbi Eliezer bar Yosi says, “From where do we learn that charity and acts of
benevolence [are agents of] great peace and a great Paraclete between Israel and their
father who is in heaven? As the Scripture states, ‘Thus says the Lord, “Do not enter the
house of mourning, [and do not go to lament or show grief for them, for I will have

removed my peace from this people, says the oracle of Yahweh, as well as my hesed and
mercy.”] (Jer. 16:5).” Hesed means acts of benevolence, while mercy means charity. This

21 1bid., 4.20.
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teaches that charity and acts of benevolence are the peace and great Paraclete between
Israel and their father who is in heaven.?2

The scriptural example of mercy and hesed being removed from Israel refers to the exilic
generation, which lacks both charity and benevolence. To withhold these acts poses a distinction
between pre-exilic Israel and the above-mentioned Mesopotamian king, a convert, whose
merging of the two virtues produces peace between God and Israel, for it acts as a Paraclete-
intercessor for the entire people, not simply one individual or a select group of indigent
individuals, as is the case with charity. The allusion to the exilic generation marks no
coincidence in another sense that it references one of Israel’s harshest moments of divine
judgment, comparable with the Assyrian exile and the destruction of the Second Temple. If the
absence of divine peace results in exile, it follows that the presence of divine peace and a
Paraclete offers an exemption from divine judgment and preserves Israel’s possession of their
land. As the release from debt acts as a condition both in the scripture and the tannaitic midrash
for divine favor, it follows that the true consequence of debt release is a corresponding release
from divine condemnation. The eschatological import of the passage, its integration of charity
with acts of love and benevolence, suggests a worldly state of peace, a rabbinic understanding of
the benefits brought forth by a heavenly advocate embodied in divine virtues. Again this
demonstrates the reconciliation between God and humanity created by an advocate functioning

in an expiatory capacity.

5.5 Text Analysis 2: Tannaitic Rain Making as Crisis Intervention
Because the boundaries between legal and soteriological topics prove quite porous in rabbinic

literature, as were they in biblical and Second Temple writings, ancient rabbinic advocacy with

212 1bid., 4.21.
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an eye toward vindicating the condemned commonly exists outside formal courtroom settings.
One compelling example emerges in the figure who, by virtue of commanding a prominent
social, religious, or charismatic position in society, acts as representative for a less capable
individual or collective under threat of disaster or divine condemnation. Such individuals
include, but are not limited to, renowned teachers, holy men, and departed biblical heroes; and
their efforts often target the averting of an imminent crisis. Where advocacy occurs through such
figures in rabbinic writings, the gap between divine and human legal settings decreases
significantly. An urgent matter of crisis intervention, in other words, draws the divine courtroom
into the immediate circumstances of worldly affairs.?”® Within the tannaitic corpus, however, lies
a conspicuous absence of pietistic wonder workers, as opposed to the multiple occurrences
within the amoraic literature.?”* One preserved occurrence requiring immediate intercessory
action, reflecting the form of a lawcourt prayer pattern, is that of summoning the rainmaker for
the purpose of ending the curse of prolonged drought. The brief appearance, therefore, of Honi
the Circle-Drawer in Mishnah Ta anit 3.8, acting as a divinely favored interventionist charged
with restoring the rains, offers a narrative in early rabbinic literature demonstrating the advocate

as an option of last resort in times of crisis.

273 For a discussion of rabbinic holy men represented as existing both inside and outside the rabbinic tradition,
see Chana Safrai and Zeev Safrai, “Rabbinic Holy Men,” in Saints and Role Models in Judaism and Christianity, ed.
Marcel Poorthius and Joshua J. Schwartz (Leiden: Brill, 2004), 59-78.

274 Baruch M. Bokser, “Wonder-working and the Rabbinic Tradition: The case of Hanina Ben Dosa,” Journal for
the Study of Judaism in the Persian, Hellenistic, and Roman Period 16, no. 1 (1985): 79-83; William S. Green,
“Palestinian Holy Men: Charismatic Leadership and Rabbinic Tradition,” in Aufstieg und Niedergang der rémischen
Welt/ Rise and Decline of the Roman World, Band 19/2. Halbband Religion (Judentum: Pal&stinisches Judentum
[Forts.]), ed. Wolfgang Haase (Berlin/Boston: De Gruyter, 2016), 624-25; David Levine, “Holy Men and Rabbis in
Talmudic Antiquity,” in Saints and Role Models, ed. Poorthius and Schwartz, 47-48. Levine agrees that the tannaitic
literature places much more focus on the undisturbed ideal of a functioning temple in a sovereign Israel, despite the
emergence of extra-temple forms of piety.
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The following analysis will argue that Honi’s Circle, as presented in Mishnah Ta anit 3.8,
demonstrates an early rabbinic attempt to reconcile the orderly Mishnaic universe—predicated
upon human agency and earning salvation through the halakhically observant life—with the
chaotic realities of imminent crisis, where human agency proves insufficient, and a spiritually
advanced individual must advocate for the community’s restoration. By adapting Honi’s juridical
pleading for Israel to an aforementioned principle of halakhah, that of not praying for the
removal of excess rain, the rabbis have reconciled the textually ordered universe of the Mishnah
with the disturbing and ever-present possibilities of breakdown within that halakhic universe.
That Honi exists outside the rabbinic circles, yet confirms the halakhah in question, enables the
rabbis to acknowledge the occasional need for an advocate while maintaining the general
atmosphere of human agency and acquired merit conducing to salvation.

The prayer-petition for rain marks a plea to God for what is most essential to the sustaining of
human life, and both the biblical and rabbinic record indicate the urgent intercessory properties
associated with this form of petition. The general tenor of the rain-petition ranges from a steady
series of preventive prayers, so as to encourage rainfall during its due season, to fasting and
prayer when drought becomes evident, to last-resort pleas of desperation during periods of
prolonged drought. Lack of water poses an immediate threat to life and thus demands the most
qualified intercessor capable of staving off the crisis. Anu Pdldsam assesses the predicament as
follows:

The object of prayer should be others and ultimately God himself. Therefore, the Jewish
prayer is mostly an intercessory prayer, a plea for others. This kind of the essence of the
prayer and its charisma emerge clearly in the Jewish prayer for rain, that in its origins

was a freely spoken (and often public) prayer offered in times of distress (drought) in the
Land of Israel and that later acquired a wording that became part of the Amidah prayer.2”

275 Anu P&ldsam, “Prayer for Rain by Elijah and by Honi the Circle-Maker. Two Ends of the Same Concept in
the Light of Lazar Gulkowitsch’ Ideas, Usuteaduslik Ajakiri 72, no. 1: 61.
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As Pdldsam further observes, in a land lacking the gift of well-situated rivers and reliable
rainfall, the absolute necessity of divine provision for rain seems to have captured the thinking of
Israel’s ancient religious mindset, in large measure informing their piety, prayer liturgy, and
perception of divine benevolence.?’® The threat of insufficient rain would also have informed the
ancient Israelite view of God withholding the water supply as retribution for Israel’s
disobedience.?’’

Rabbinic traditions largely preserved this theological perspective, being ever mindful of the
close correspondence between the vicissitudes of both rainfall and Israel’s covenant faithfulness.
Consider, for instance, the Babylonian Talmud’s perspective on erratic rainfall, whereby a
repentant Israel could stir the deity to produce timely rains, even if in short supply. On the other
hand, an obedient Israel guilty of backsliding could trigger God to send promised rains both
erratically and to all the inappropriate locations.
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Suppose that Israel were altogether righteous on the New Year, such that abundant rains
were promised to them, yet ultimately [Israel] backslid. It is impossible to decrease [the
rains], since the decree [for abundant rain] has already been passed. Instead, the Holy
One, blessed be He, causes [rain] to fall that is not timely, and upon that land which has
no need for it.?"®

276 Deut. 11:13-14 provides an essential scriptural blueprint for abundant rainfall being contingent upon
covenantal faithfulness: 0322% =522 192y D28 7Y ~NR TAIR? D177 0NN T8N "IN WK DD IR WHYA YHY "R 5m
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“If you completely obey my commandments with which I have enjoined you today, to love the Lord your God and
to serve him with all your heart and all your spirit, then I shall provide the rain of your land at its appointed time,
both the early and the latter rains, that you may gather your grain, your new wine, and your oil.”

217 1 Kgs. 17:2; Jer. 50:12-13; Amos 4:7.

28 . R. Hashanah, 17b.
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The Talmud argues that, even when God has sworn to supply rain in return for past obedience,
even a recent display of disobedience might cause the redirecting of rain to where it is least
required. The argument demonstrates how mindful the community of Israel continued to be of its
tenuous water supply and ultimate dependence on God for its provision. Jonathan Wyn Schofer,
in his analysis of Genesis Rabbah 13.3-6, further elucidates the intersection of ecology and
theology in the rabbinic perspectives on rain, as well as the implications of both abundance and
acute shortage.
Rain gathers exiles, unites peoples of different cultures, and, is valued with the future
messianic resurrection of the dead (Gen. R. 13: 5-6). Why this concern? Particularly in
Roman Palestine, rain is essential for agriculture, being the source of fertility, growth,
nourishment, and wealth. Drought, by contrast, brings barrenness, death, weakness, and
poverty.?’®
When using terms such as “environment” or “ecology,” however, Schofer adds the qualification
that
“These terms obscure the dimensions of rabbinic accounts of the world that emphasize
God's animation of worldly forces and that have been described as mythic (the ways that
waters, the Deep, and human ritual action are intertwined), so | use them with the
qualification that they have to be expanded to include such elements.”?&
The rabbinic continuation of attributing rainfall outcomes to God’s conditional providence and
potential retribution demonstrates the ongoing Jewish perception in Late Antiquity that their God
was consistently animating, as Schofer puts it, the essential element of water required for the
sustaining of life.

The vital necessity of water, while universally applicable to all cultures in both meaning,

symbolism, and religious application, assumed its own particular expressions in relation to the

279 Jonathan Wyn Schofer, “Theology and Cosmology in Rabbinic Ethics: The Pedagogical Significance of
Rainmaking Narratives,” JSQ 12, no. 3 (2005): 235. See further, on rabbinic constructions of rainfall, Jeffrey
Rubenstein, The History of Sukkot in the Second Temple and Rabbinic Periods (Atlanta: Scholars Press, 1995).

280 Schofer, “Theology and Cosmology,” 238.
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rabbis’ theological conceptions of ancient Israel. In biblical and rabbinic theology, water acts to
purify, functioning as a barometer of the state of covenant fidelity, and expresses the
benevolence of the God of Israel. Additionally, the divine allocation of rain positions Israel first

among the hierarchy of nations.
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The Holy one, blessed be He, exclusively provides rain for the Land of Israel, while the
rest of the world [receives rain] through the authority of a [divinely appointed] delegate,
as the Scripture states, “He who gives rain upon the face of the earth, and dispatches
water upon the surface of the open country” [Job 5:10]. The Land of Israel drinks the
rainwater, while the all the rest of the world [drinks] from the leftovers, as the Scripture
states, “He who gives rain upon the face of the Land,” etc. The Land of Israel drinks first,

and all the rest of the world afterwards, as the Scripture states, “He who provides rain
upon the surface of the Land,” etc.?!

In light of this theological perspective, namely that the God of Israel affords a special bounty of
rain to his covenant people, it is no far leap to suggest that the withdrawal of the rains from Israel
marked an especially urgent crisis perceived as stemming from breaches of the covenant
agreement.?®?

As Schofer correctly observes, an intimate relationship exists between rainfall and divine
justice in rabbinic theology: “In materials describing rainfall in rabbinic times, however, the
process by which rain does or does not fall is understood primarily through the theology of
divine justice, and here theological dynamics and cosmological events meet.”?% In what is by

now a familiar state of affairs, an exceptionally capable intermediary must emerge who proves

2L b, Ta’anit 10a. The translation above attempts to highlight the distinction, when citing Job 5:10, between the
God who provides rain for Israel and the agent who sends rain to the rest of the world.

282 See, for example, b. R. Hashanah, 17b, cited above, which discusses the consequences, in terms of holding
back rainfall, when God’s people are behaving wickedly.

283 Schofer, “Theology and Cosmology,” 236.
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worthy of persuading God to alter the natural course of the rain supply, which is traditionally
viewed as a function of Israel’s adherence to covenant protocol. Whereas many aforementioned
acts of intervention have been accomplished by prophets, the rainmaker occupies a privileged
place in rabbinic literature by virtue of his exceptional status as neither prophet, traditional rabbi,
nor deliverer. Yet the early pietistic rainmaker, as presented in Mishnah Ta anit, retains a
prophetic lineage, however uncertain, that places him far more in the category of wonderworker
than advanced halakhic interpreter.
The Mishnah’s case of Honi the Cirle-Drawer underscores the unique status of the rainmaker
figure, who stands somewhat outside of the inner-rabbinic circles and remains an opportunity of
last resort for those caught up in crisis. Moshe Simon-Soshan’s study of Mishnaic narrative
discourse understands Honi as belonging to those charismatic holy men gifted with a prophetic
lineage and wonderworking capabilities.
These individuals were not known for their knowledge of rabbinic law; tracing their
spiritual lineage back to the biblical prophets, they claimed a special, personal
relationship with God based on the wondrous efficacy of their prayers and other
miraculous abilities. These hasidim are widely viewed as the Jewish expression of the
phenomena of charismatic pagan and Christian miracle workers mentioned earlier in this
chapter.?

Soshan notes that, by virtue of their more intimate relationship with the God of Israel, such holy

men receive a disproportionate degree of mishnaic discussion within tractates Berahot and

Ta anit, given the direct divine-human relationship embodied in humanity’s endeavor to

commune with God through prayer and supplicating petitions. Yet while existing outside the

standard matrix of rabbinic halakhah, Soshan accepts already that the Mishnah has made some

effort to adapt Honi to the proper setting of rabbinic behavior, observance, and belief, even if the

284 Moshe Simon-Soshan, Stories of the Law: Narrative Discourse and the Construction of Authority in the
Mishnah (New York: Oxford University Press, 2012), 151-152.
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hypothetical urtext underlying the Honi tradition likely existed outside the borders of early
rabbinic discourse:
“Given its parenthetical halakhic content, this narrative was likely appropriated from a
non-halakhic context. Originally this story was likely meant to celebrate the deeds of this
great holy man, and was only later used to teach the law prohibiting prayer for excessive
rain.”?&
Just as the later midrashic Abraham and Moses will emerge at times as proficient in matters of
Torah interpretation, so too the obscure rainmaker preserved in the Mishnah is adapted to an
important principle of the Halakhah, where his actions conform to the opinion deemed most
authentic in the mishnaic discussion.

Arguably the earliest rabbinic tradition involving Honi derives from Mishnah Ta anit 3,
where an illustration appears of the principle that one should not cry out to God concerning a
surplus of rain.?®® Worthy of consideration in this rather unusual Mishnaic narrative are both the
speech-performance of Honi himself, functioning very much as a supporting speaker on behalf of
Israel in a period of crisis, as well as his identity as one outside the rabbinic mainstream and only
commanding respect due to his ability to consistently elicit a favorable divine response. An
unspecified group of people petition Honi that he appeal to God for badly needed rain. After an
initial attempt yielding no divine response, Honi draws a circle on the ground in an unspecified

location and then performs his petition on behalf of the community.
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28 1bid., 152.

286 As opposed to the likely earlier written account provided by Josephus, however brief, in Jewish Antiquities
XIX.22-24.
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“Lord of the universe, your children have entrusted their welfare upon me, since I am like

a household member in your presence. | hereby swear by your great name that I shall not

move away from here until you show mercy upon your children.”?’
Honi distinguishes himself as a privileged member of God’s household, one to whom the people
are willing to entrust their security. Moreover, unlike Moses, Honi does not begin his prayer-
petition by praising the God of Israel but rather verifies his own credentials and then,
establishing the urgency of his appeal, refuses to move from his designated prayer location until
God has extended clemency to his people. When only a small amount of rain trickles down, but
then afterward a furious amount, Honi makes it clear that he has requested for the proper amount
of rain, in keeping with God’s stature as Israel’s gracious benefactor (772721 71372 ,17%1 *nii). God
responds by providing a proper flow of rain, but the storm continues for so long that eventually
the inhabitants are forced to seek refuge on the Temple Mount. Honi, nonetheless, advises that
the petition for the rain to cease should not happen unless the Claimant’s Stone (2°¥1017 jaR) has
been washed away.

The illustrious Nasi of the Sanhedrin, Shimon ben Shetah, then addresses Honi in a manner
illustrating at once the rainmaker’s separation from the Jewish leadership yet his privileged
relationship with God.

DIPNT °107 RUANA ANRY T2 AWYR 72 22K L2171 720 21913 ,A0R 2110 X9R0KR ,I0W 12 YR 19 now
TARY TR AR (30 °9WN) IR 2N POV ANKT? TR VAR Y ROIND RITW 12 TN T2 W
TN 5am
Shimon ben Shetah sent for him: “Were you anyone but Honi, I would decree
excommunication [for you]. But what can | do to you, given that you petition petulantly
before God and he does as you wish, like a son who acts imperious toward his father, yet

[the father] does as [his son] wishes. Concerning you the Scripture says, “Let your father
be glad, and may your mother who gave birth to you rejoice” (Prov. 23:25).28

27 m. Ta’anit, 3.8.

288 1bid.
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It is clear that the rabbi cares little for Honi’s manner of intercession, which violates convention
and employs forceful language that the rabbi considers prideful and disrespectful. Yet the rabbi
concedes that Honi consistently draws forth a favorable divine response and thus enjoys some
unusual form of favoritism from the God of Israel. There has been a common tendency to view
the conflict in terms of a long-standing divide between rabbinic sages and charismatic miracle-
workers.?®° Another more recent interpretation argues persuasively for Honi’s status in the divine
household as a ben-bayit, which in this case would point to one appointed as a domestic steward,
and thereby having considerable property under his authority and the ability to manage it with a
fair degree of latitude.?®® In simpler terms, Honi demonstrates the halakhic principle that the
Mishnah has originally sought to illustrate: one does not normally petition God for abundant
rains to cease. Therefore, from the perspective of the narrator, it is not clear that the Mishnah
shares the Nasi’s same aversion toward Honi’s method of addressing the divine.?%

Honi’s method of rainmaking was not the only means whereby allegedly pious men of Israel
would persuade God to provide rain for the community, as the standards presented in b. Ta 'anit
23b-24a show that for some rabbis the method of appeal mattered. Rabbi Yona, for example,
would humble himself and put on sackcloth, citing Psalms 130:1, “From out of the depths I have
called to you, O’ Lord” ("7 7°nX7p 2°pnyn); and having secured a favorable response, Rabbi Yona
would take no public credit for the accomplishment. Rabbi Yehuda Nesia, after an unsuccessful

fast aimed at bringing rain, begins lamenting his inferior leadership in comparison to Yehuda ben

289 Eli Yasif, The Hebrew Folktale: History, Genre, Meaning, trans. Jacqueline S. Teitelbaum (Bloomington:
Indiana University Press, 1999), 144-165.

2% |saiah Ben-Pazi, “Honi the Circle Drawer: ‘A Member of the Household” or ‘A Son Who Implores His
Father>?” JSJ 48, no. 4/5 (2017): 551-63.

291 Josephus, in Ant. XIV.22, by contrast, thinks well of Honi: Oviav 8¢ tiva dvopo Sikatov dvto ki
OeoAiy/“Now there was a certain man named Onias, righteous and favored by God,” . . . ..
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Gamliel, feeling woe for his current generation, so mired among such poor leadership. This act
of humility then elicits the rain.

The Babylonian Talmud, however, adds to the original mishnaic narrative some thought-
provoking stories, which contribute biblical, ethical, and environmental elements in order to
illuminate the urgency of Honi’s petitions and their potential outcomes. Among these additions
are included a comparison between Honi’s circle and the guard-post (nqnwn) of the prophet
Habakkuk, where he reduces himself to a fixed enclosure (2ix») allowing him to receive
instruction from God regarding the imminent crisis about to ensue.?®> The amoraic version also
rabbinizes Honi, assigning him students who lament both the initially meager amount of rainfall
and the subsequent deluge following Honi’s first two prayer-petitions. The talmudic Honi further
reminds the people, who insist that he stop the rains that eventually fall in the proper measure,
that he was in possession of a tradition prohibiting prayer to ward off an overabundance of the
good. Honi, nevertheless, performs a sacrifice that works to ward off the incessant rains,
accompanied by a recitation explaining the people’s inability to endure an excess of either the
bad or the good. Finally, the Talmud spins narratives about special descendants of Honi, who are
also known for their rainmaking ability in the time of drought, but their abilities are closely
aligned with moral codes of conduct pertaining to charity, repentance, thrift, simplicity, and
several other virtues.

The art of drawing a circle around oneself in rabbinic literature, while hardly a frequent
occurrence, has been viewed by some scholars as less of a magical procedure and more of a
means of pleading on behalf of another party confronting an urgent predicament of distress.

To students of classical Hebrew the clause “drew a circle and stood inside it” (and

another very like it) is a familiar one, though it is far from common in talmudic-midrashic
sources. Now, it is an interesting thing that in these sources the peremptory note involved

292 Hab. 2:1.
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in drawing a circle and ordering God to do something occurs only when the speaker, like
Honi, is not making some request for himself, but is demanding in behalf of someone else
who is in straits [emphasis the author’s]. Thus, in addition to the Honi story, we have a
description of how Moses interceded in behalf of Miriam: Aaron pleads with Moses,
Shall we let our sister perish? “Thereupon Moses drew a small (!) circle and stood within
it, and beseeched mercy in her behalf, saying, ‘I shall not stir from here until Miriam my
sister is healed.” As it is said, ‘Heal her now, O God, | beseech Thee’” (Num. 12.13).2%
Here the narrative finds itself within the intersection of law and soteriology, notably within the
context of a crisis. The Mishnah has devoted its time toward delineating the proper responses to
political and environmental emergencies. The effort to arrive at legally sound responses involves
the soliciting of procedures for collective fasting, prayer, and repentance. An important legal
principle arrived at in this discussion concerns the formal expression of repentance, which can be
expressed through the sounding of the shofar in all instances except for one.
Chaya Halberstam has thoughtfully unpacked the legal background surrounding the buildup
to the Mishnaic Honi narrative.
Alongside the litany of the required forms of penance in Mishnah Ta ‘anit, we are
presented with a short narrative to illustrate the law, a discursive practice used from time
to time in the Mishnah. The setting is a longstanding drought in the holy land, and the
law that immediately precedes the story is the ruling that “for every catastrophe that
befalls the community, one blows the shofar [ram's horn, as a form of penance], aside
from [for the catastrophe] an excess of rain [i. e., a flood].” But the story itself is not a
straightforward illustration of the statute; instead, it invokes a holy man, who is not a
rabbi, and relates his rain-making abilities.?%
Halberstam understands that, in the Honi narrative, the limits of legal observance converge with
predicaments in the physical environment beyond human control, whereby direct and preferably

immediate divine intervention is required. Although the Honi narrative will ultimately confirm

the legal principle dictating that one not articulate acts of repentance, in particular the shofar

2% Judah Goldin, “On Honi the Circle-Maker: A Demanding Prayer,” HTR 56, no. 3 (1963): 236.

2% Chaya Halberstam, “Encircling the Law: The Legal Boundaries of Rabbinic Judaism,” JSQ 16, no. 4 (2009):
402.
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blast, in response to an abundance of divine blessing, Honi’s unconventional methods of
advocating on behalf of the community create tension between the careful analysis of the law
and the not-so-careful project of invoking an immediate divine solution for community crisis.
The story of Honi provides an alternative to the penitential and legally-mandated system
of fasting and praying for rain found in tractate 7« ‘anit - which itself is based on a
cornerstone of the biblical covenant, in which the cessation of rain is linked specifically
to the community's spurning of God and God's Torah:%®
Indeed the contrasts are stark between Honi’s extra-legal world and the representation of Torah
observance through rabbinic legal rulings. Honi belongs to God’s household, enjoying a certain
degree of stewardship powers. He does not engage in the expected penitential prayers observed
among many of the leading rabbis but rather confronts God directly with strong language and an
enclosed legal space representing the demand that the divine power respond immediately to a
legal challenge. It is perhaps the strong contrast represented in the Mishnaic Honi narrative, the
petulant advocate versus the penitential rabbi, that gives greater strength to the legal principle at
issue: if a non-traditional figure such as Honi ultimately respects the decree to not pray for the
cessation of abundant rain, then how much more should the principle require observance among
those who dedicate their lives to observing the Law. The rabbis resolve the tension between the
ideal world of legal principles underlying daily life, on the one hand, and the crisis situation
where legal formulae might no longer afford security. While the holy man employs methods
incompatible with rabbinic protocol, he still remains within the boundaries of halakhic integrity,
even if he justifies the ruling by his own expression of authority.
The departure point for where the law leaves off, and thereby extra-legal solutions emerge,

illustrates well the limits of rabbinic piety and virtue in situations of profound crisis. The merits

accrued by righteous deeds demonstrate remarkable staying power in rabbinic literature in the

2% 1bid., 404.
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effort to ward off sin and maintain a functional, God-centered social-religious order predicated
upon the life of Torah. As Julia Watts Belser has argued, however, in her study on Bavli Ta ‘anit,
the doctrine of merit cannot fully safeguard individual or collective security, prosperity, and
salvation in “this world.”
Instead of emphasizing the protective power of merit, Bavli Ta‘anit advances an idea |
call “performative perception,” a claim that individual interpretive choices have the
power to materially shape the course of a person's life, transforming difficult
circumstances and bringing about good fortune even in the midst of apparent disaster.2%
Beyond the rabbinically constructed ideal of the Torah-centric life is acknowledged the uncertain
universe where disaster may still befall the righteous and create chaos in the midst of the
textually represented proper ordering of things. | would push this argument forward into the
realm of the rainmaker, who is not necessarily the custodian of the anti-rabbinic occult arts, but
rather one who preserves a prophetic connection to the God of Israel. He reserves the right to
communicate with the divine during moments of crisis, and in a manner deemed not ideal yet
necessary by the rabbinic compilers of the Mishnah.

Belser’s study would seem to support the relative suspension of law, merit, and human
agency in surrender to the project of averting prolonged drought in Bavii Ta ‘anit, where the
presence of a charismatic holy man inundates the textual landscape, reversing nature’s course
and producing rain.

Rather than celebrate the efficacy of communal fasting, Bavli Ta anit invests
considerable narrative energy into stories of rabbinic and other early Jewish wonder-
workers, crafting dramatic tales of celebrated sages and humble pious men who bring rain
through their prayers and protests before God. Like the communal rain fasts, Bavli
Ta'anit's tales of charismatic holy men also emphasize the cultivation of intimacy with

God, intensifying the relational discourse of the collective fasting body and transferring it
to the particular body of the charismatic.?%’

2% Julia Watts Belser, Power, Ethics, and Ecology in Jewish Late Antiquity: Rabbinic Responses to Drought and
Disaster (Cambridge: Cambridge University Press, 2015), 85-86.
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What guides the argument of the current discussion are the confrontations with the divine that,
while operating outside the boundaries of law, merit, and human agency, ultimately safeguard
the rabbinic intersection between salvation and law. In this light, Belser’s emphasis on parrhesia
(mappnoio/X*0i7178) as a mode of human address toward the divine in large part illuminates the
advocate’s habit of protest before God in the hope of staving off disaster.?®® Belser’s study
identifies what are the central elements of this phenomenon in the rainmaking narratives of Bavli
Ta’anit.
Examining these narratives through the lens of parrhesia allows us to hone in on two
central elements that drive the literary and cultural dynamics of these tales: the
parrhesiastes’ fearless critique of a superior, coupled with the privileged intimacy that
exists between the two parties.?*
Among the holy men whom Belser identifies as participating in the bold, public act of invoking
rain for the collective is first Nagdimon ben Gurion,*® who borrows 12 cisterns of water from a
Gentile official during a drought, this on behalf of the Jews making a pilgrimage to Jerusalem.
The water itself, or its monetary value, must be repaid by a designated time, of which ben Gurion
is confident given that the appointed time for rain should provide the necessary supply of water.
Upon the last day allotted for settlement of the debt, ben Gurion’s petition before God is framed
as a selfless act on behalf of the collective for the sake of God’s honor.

This leads the discussion back to Honi, where exists a simple incident involving a divinely

favored wonderworker who possesses the capability to intercede and advocate on behalf of the

2% While the civic nature of parrhésia is duly noted in both Greek and early Christian sources in Late Antiquity,
the current discussion focuses primarily on the religious forms of bold address, and to what degree they are apparent
in the rabbinic representation of charismatic rainmakers.

29 |bid., 132.
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community by means of a lawcourt pattern of prayer. The immediate crisis, while applied to a
halakhic principle concerning the prohibition on praying for the cessation of too much rain,
nonetheless transcends proper legal discussion, human agency, and merit earned from a life
dedicated to Torah. An individual of preeminent ability to solicit the divine must be appealed to
in order to end a drought that has persisted all the way to the Pesach season.

Suzanne L. Stone’s analysis of Honi the Circle-Drawer presents an argument for the
performative properties of the holy man’s prayer-circle, which underscores the legal-religious
forces at work in the Mishnah’s construction of rainmakers.3°* Stone constructs a complex
relationship between verbal performatives and legal formulae. A verbal performative, for Stone,
is a legal formula which, when recited orally, institutes a new legal relationship. Careful to
distinguish, at least in theory, between magical and legal performatives, Stone clarifies that,

As with verbal recitations, some rituals are magical acts, designed directly to actualize a
new reality in the physical world by, for example, coercing the deity into a desired act;

others are legal or religious performatives, acts that reference or activate an underlying
legal or theological concept.3%

Despite this distinction, Stone acknowledges that a close relationship exists between the magical
and legal verbal performative, and furthermore that “the affinity between magical rituals or
formulae and legal performatives is one that has been largely ignored by scholars who study
ancient rabbinic texts.”**® Stone then raises the question of whether the ancient rabbinic practice

of circle-drawing is better categorized as either magical or legal performative. This brings the

301 Suzanne L. Stone, “Rabbinic Legal Magic: A New Look at Honi's Circle as the Construction of Law's Space,”

Yale Journal of Law & the Humanities 17 (2005): 97-123.
302 Ibid., 99.
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discussion within the purview of ancient “Holy-man” studies and their relationship to how sages
negotiated the boundaries between magic and law, miracle-working and adherence to tradition.
A key issue in the study of early rabbinic culture is the nature of certain religious
virtuosos, to whom various so-called magical actions are attributed in talmudic-midrashic
literature. Were the ritual acts attributed to these religious figures understood, within
rabbinic culture itself, as magical acts-thus pointing to the recognition of a type of holy
man within late antique Jewish culture similar to the Hellenistic divine man-or were these
actions understood instead as legal performatives whose meaning was embedded in a
complex of religio-legal concepts?3%4
Stone’s analysis attempts to remove the perceived problem of magic existing within an
otherwise legally oriented mishnaic text, mainly by situating the act of circle-drawing within a
broader rabbinic context. In such cases, circle-drawing anticipates an appeal in the form of
prayer by an intercessor, with the intention of God reversing a previously ordained judgment on
the people. According to Stone, “The circle is a legal performative effecting the creation of an
authoritative judicial proceeding. In short, it is an imaginative enactment of the legal idea of
what we now call jurisdiction.”*® Honi’s circle and subsequent prayers, therefore, represent a
rabbinic appropriation and extension of the prophetic advocate’s petitions before the biblical
divine court. Equally important, Stone recognizes that attempts to understand the four rabbinic

Honi narratives3°

in terms of rabbinic vestiges of magic, while arguably compelling studies,
miss the main issues at stake. The Mishnah, Tosefta, and two Talmuds, Stone claims, are more
focused on the behavior displayed in Honi’s intercessory prayer for rain, that is, whether it

exhibits a certain insolence toward the deity. Moreover, the act of circle-drawing is further

304 Ibid., 100. It is perhaps more of a problem for modern scholars, as opposed to the ancient rabbis, to negotiate
the boundaries between “normative” rabbinic discourse and the practice of magic.

305 1bid., 103.

306 m, Ta anit, 3:8; t. Ta anit, 2:13; b. Ta'anit, 23a; y. Ta "anit, 66d.

173



attested in rabbinic midrashim about the prophets Moses and Habakkuk, who also refuse to leave
a defined spot until God has responded to their prayer.

By interpreting the circle-drawing prayer performative in terms of the prophetic intercessor,
Stone is arguing that such figures come closest to the rabbinic idea of a “lawyer-advocate,””*%" for
the prayer is lodged within a legal argument which appeals a previous judgment. Furthermore,
the assertive nature of the prayer, as well as the magical-ritual nature of its performance, point to
a desperate situation in which God can be invoked in quite forceful and even disrespectful terms,
much like the lawcourt patterns of prayer presented in Heinemann’s study. These Hail-Mary
modes of prayer-petition often function on behalf of a community confronting imminent peril:
Finally, Stone’s analysis further supports the rabbinic bridging of boundaries between the divine
and human court, rendering problematic any strict distinctions between the two.

Such rituals also tend to have a blurring effect of easing, erasing, or reversing the usual
boundaries or social hierarchies. Rituals often imagine a reversal of the ordinary state of
affairs. They enact a wished-for state, the opposite of ordinary reality, such as reversing
God's apparent injustice or obliterating his decrees. This aspect of rituals recalls its
connection to play, as play is the area where one can safely do what cannot otherwise be
done. And Honi is not only a child at play but one who safely does, like Popilius, what is
otherwise dangerous and brazen. In these narratives we also have a reversal of the
familiar image of divine judgment, in which God judges man from His transcendent
Court on High, populated by the famalia shel ma‘alah—the angels who act as prosecutors
and witnesses. Instead, these rituals imagine an earthly court in which man appeals and
God is both the defendant and the judge who will reverse his decrees.3%®

The theological nature of Honi’s circle-drawing, I would argue, reflects the “this
world”/“world to come” tensions in many of the rabbinic midrashim demonstrating advocacy. In

several of these cases, Israel or some clear representation of Israel stands as the defendant, the

prophetic advocate pleads on behalf of the morally lapsed congregation, and God presides as the

307 Stone, “Rabbinic Legal Magic,” 108-109.
308 Ipjd., 116.
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judge, jury, and sometimes even an additionally accused party. The legal performance in many
ways resembles the patterns Stone identifies as operative in Honi’s Circle.

Converging the divine and human courtrooms fits well within this rabbinic attempt to confirm
its legally constructed world of piety, whereby each situation invites a halakhic interpretation and
solution; but when a divine decree of condemnation has been passed, one threatening the
rabbinic universe of piety and righteousness, based largely on human agency, the advocate, in
this case appearing as a divinely favored rainmaker, serves to restore harmony within the
rabbinic universe, even confirming the halakhic principle of not petitioning for relief from
abundant rains. Where crisis confronts halakhic harmony, divine and human courtrooms likewise
confront one another, where the advocate can restore the rains and along with them the

soteriological benefits of the halakhah.

5.6 Conclusion

As stated at the beginning of this chapter, attention to advocacy and intercession is
uncommon in the tannaitic literature, yet there are key texts that reveal the theological
connection between salvation and supporting speech, along with the tensions between adversarial
and inquisitorial justice. This was the method of interpretation for the advocacy statements in
Mishnah Abaot, which at once reacts unfavorably to the Roman-style courtroom advocate, yet
acknowledges the need, both daily and eschatologically, to enlist the patronage of a heavenly
advocate. On the other hand, tannaitic statements about courtroom advocacy in Sifre
Deuteronomy and Tosefta Peah do not question the integrity of the advocate’s earthly office.
They instead present its existence as a given in the cultural environment within which the rabbis

perform scriptural exegesis. Beyond serving scriptural exegesis, the advocate can appear in the
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form of a pietistic outsider charged with restoring order to the community, as is the case with
Honi the Rainmaker. Here the rabbis have adapted the holy man to the halakhic discussions of
the rabbis while preserving an advocacy tradition that may very well predate the compilation of
the Mishnah itself.

This chapter has argued for an early rabbinic eschatology that positions the restoration of
Israel with the performative nature of the text, imagining a well-ordered Israel existing in the
here and now. Little attention is paid to the prolonged period of Jewish subjugation under
imperial powers, whereas halakhic discussions center on the proper legal approach to a relatively
undisturbed Jewish life cycle. The assimilation of Greek and Roman intellectual and rhetorical
elements in such legal and midrashic exchanges helps explain the frequent avoidance of
mentioning events and circumstances related to Jewish suffering under Rome. The theological
emphasis on the here and now helps to illustrate the inconsistent view of the rabbis toward
advocacy. As a demonstration of judicial independence, the practice of advocacy for hire is
condemned. Alternatively, as a means of expressing the ongoing project of atoning for sin and
earning divine merit, advocacy can still perform its soteriological function of bridging the divide

between two parties, in most cases the people of Israel and their God.
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Chapter 6: Advocacy in the Amoraic Literature
6.1 Introduction

Several useful approaches exist through which to understand the intersection of legal and
theological contexts surrounding both the amoraic literature of the two Talmuds, as well as the
aggadic midrashim composed in Palestine during Late Antiquity.3%® The setting through which |
wish to consider the sources below pertains to the theological development of Israel as a
corporate entity that increasingly manifested the balance between individual observance of
halakhah—tailored ultimately toward the individual’s secure stake in the world to come—and
the notion of Israel being redeemed as one collective, a phenomenon closely tied to relationships
between God, Israel, Gentile nations, and the heavenly forces operating within the world. Similar
to the rainmaking narratives, a further question is posed regarding moments in rabbinic
discussion when individual merit, earned through halakhic observance, proves either insufficient
for or not entirely relevant to the soteriological situation at stake. In such instances, rabbinic
constructions of advocacy for Israel provide an additional layer of redemptive protection for a
nation whose community members do not enjoy absolute autonomy in their quest for both safe

passage to the afterlife and a guaranteed entry into the eschatological future.

309 On the Palestinian Talmud, Catherine Hezser and Peter Schifer, eds., Talmud Yerushalmi and Graeco-
Roman Culture, Vols. 1-3 (Tibingen: Mohr Siebeck, 1998-2002); Amram Tropper, “Roman Contexts in Jewish
Texts: On "Diatagma" and "Prostagma" in Rabbinic Literature,” JQR 95, no. 2 (Spring, 2005): 207-227; Marton
Ribary, “Literary Signals for Legal Abstraction in the Talmud Yerushalmi and the Justinianic Legal Corpus,” PhD
diss., (University of Manchester, 2017). On the cultural context of the Bavli, C. Bakhos, and M. R. Shayegan, eds.,
The Talmud in its Iranian context (Tubingen: Mohr Siebeck, 2010); Shai Secunda, The Iranian Talmud: Reading the
Bavli in Its Sasanian Context (Philadelphia: University of Pennsylvania Press, 2014); Geoffrey Herman and Jeffrey
L Rubenstein eds., The Aggada of the Bavli and Its Cultural World, Brown Judaic Studies 32 (Providence, RI:
Brown Judaic Studies, 2018); Matthew Goldstone, “The Babylonian Talmud in its Cultural Context,” Religion
Compass 13, no. 6 (June 2019): 1-11. On the midrashim of the land of Israel, Sarit K. Gribetz, David M. Grossberg,
Martha Himmelfarb, and Peter Schéfer eds., Genesis Rabbah in Text and Context (Tubingen: Mohr Siebeck, 2016);
Yael Wilfand, “Alexander the Great in the Jerusalem Talmud and Genesis Rabbah: A Critique of Roman Power,
Greed and Cruelty,” in Reconsidering Roman power: Roman, Greek, Jewish and Christian Perceptions and
Reactions, ed. Katell Berthelot (Rome: Ecole Francaise de Rome, 2020), 124-125.
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Amoraic literature involving supporting speech and intercession is quite diverse, ranging from
simple allusions in passing to more theologically charged situations pointing toward the
eschatological destiny of Israel. The following pages will examine first the educational context
of the Amoraim, mainly as an attempt to uncover how, given the surrounding schools of
grammar and rhetoric within many larger imperial towns in the rabbis’ orbit, the rabbis
maintained a more restrictive attitude toward advocacy within their own writings yet conceded
its utility when depicting events in the divine courtroom. This viewpoint is illustrated in various
examples in the ensuing pages, where analogies to advocacy, as well as to its perception in the
heavenly world, can clarify and support several spheres of halakhic discussion. While the rabbis
generally reject the presence of advocates for hire, supporting speech in the soteriological sphere
is welcomed on either a theoretical or practical level, demonstrating that the predominance of the
judges within rabbinic courtrooms by no means precludes, but rather bolsters, the strong juridical
setting of salvation within the rabbinic corpus. In this context, supporting speech has far from
disappeared; it merely manifests absent of a professional fee.

The current discussion will begin by evaluating the place of elite legal and rhetorical training
in advanced educational institutions, both Greco-Roman and rabbinic. The main thrust of the
analysis will be to demonstrate how widespread the training and practice of Roman advocacy
was within the major provincial locations of the empire, and how this may have impacted the
rabbinic legal environment itself. Text analysis of a select number of accuser-advocate
statements will then proceed. This talmudic dictum demonstrates a theoretical claim that the
offices of the prosecution and defense are not interchangeable. Moreover, the distinctiveness of
the two offices is supported by halakhic analogies that further place a theological stamp on the

claims. The chapter will then move to writings that demonstrate the protection afforded by
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supernatural advocacy in the face of persecution by the Roman authorities. An examination of
the rabbinic new year in relation to eschatology will then ensue, the objective being one of
identifying what elements of advocacy assist in the preservation of Israel’s election at the time of
universal divine judgment. The chapter will then move to rabbinic constructions of supporting
speech associated with preeminent biblical prophets and kings. Finally, I will conclude with
occurrences of advocacy connected to the heavenly academy conceived of by some rabbinic

writers, their paradisial destination reserved for apex scholars.

6.2 Roman and Rabbinic Education as a Background for Advocacy Episodes

Because advocacy and intercession, whether in earthly or supernatural settings, require a
strong degree of persuasive speech, it is natural to inquire as to the potential influences the
various Greek, Roman, and rabbinic educational methods of Late Antiquity exerted upon later
rabbinic passages presenting supporting speakers, and to what degree they employed rhetorical
devices of the imperial schools in the advancement of their arguments. Traditionally, there is
thought to have been a distinction between the idealized mission of rabbinic education in Late
Antiquity and the schools of grammar and rhetoric which elite speakers of Greek and Latin
attended. Shmuel Safrai noted, for example, how the obligation that every Jewish child be
educated marked a stark contrast to learning models in the Greek cities, which were generally
urban and much more limited as to accessibility.3'° Recent scholarship, however, has largely
contested this earlier conception of Jewish education in Late Antiquity. To begin, scant evidence

exists for women receiving a primary education, which significantly reduces the percentage of

310 Shmuel Safrai, “Elementary Education: Its Religious and Social Significance in the Talmudic Period,”
Journal of World History 11 (1968): 148.
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the educated Jewish population. Second, economic exigencies may have prevented many young
Jews from receiving even a basic primary education.'! Catherine Heszer states that “The
rabbinic texts put forth by most scholars in support of a widespread school system in Roman
Palestine were not only written down many centuries after the ‘events’ they purport to describe,
they were also usually misinterpreted in order to fit the theory.”*!2 Even if the rabbinic literary
record could be trusted in its claim that most every Jewish child enjoyed access to Torah and
Mishnah study until around the age of thirteen, it is unclear that this same accessibility continued
for those seeking to pursue a more advanced adult education in the oral Torah under an
acclaimed rabbi. Heszer argues that the evidence would indicate two general education settings
for early rabbinic study: groups of disciples gathered around a distinguished, learned rabbi, and
the development of study houses in particular locations.

Within more advanced stages of rabbinic training, the consideration of persuasive speech
must have played some role in the development of advanced interpretation and discourse, as is
evidenced by statements such as the following in b. Sotah 35a, where Rabba claims that the
biblical man of renown, Caleb, must have employed rhetoric in turning the wilderness generation
more favorably toward the will of Moses: 07272 Jn°0nw 727 R awn 9R avn R 293 07/ ““Caleb
then silenced the people toward Moses.” Rabba said, [‘This Scripture states] that he stilled them

by means of speeches.””3'® Gerald M. Phillips, when considering passages such as these, argued

311 Catherine Hezser, “Private and Public Education,” in The Oxford Handbook of Jewish Daily Life in Roman
Palestine, ed. Catherine Hezser (New York: Oxford University Press, 2010), 469-70.

312 Ibid., 170. Heszer (471) notes that “most of the rabbinic sources which mention schools (batei sefer) and
teachers (soferim, hazzanim) stem from the amoraic period, that is, late antiquity. They refer to schools of a private
and informal nature (cf. the Graeco-Roman elementary schools) which supplemented parental education rather than
replacing it.”

813 1y, Sotah, 35a.
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that they reflected a form of legal conversation, where most of God’s law was spoken rather than
written, and that the discovery of the oral law was a spoken art as well. The practice of
persuasion, therefore, would have occurred as a natural facet of this decidedly spoken rather than
written form of discussion and legislation.3* Even God himself is characterized in b. Sanhedrin
as not performing action until he has discussed it with the divine household (7%yn 5w ®°5n9), or
perhaps in this case, within the divine courtroom.3'® The type of argumentation involved in such
sophisticated legal and theological discussions, where even God himself is characterized as
respecting and engaging with a strong argument, most likely remained within the sphere of those
receiving an advanced, elite education, and therefore rabbinic education in the amoraic period
partially shares the attributes of its counterparts within the larger Greek and Roman provincial
cities.

When examining the late ancient Greek and Roman spheres of education, it is possible that
the distinctions between schools of grammar and rhetoric, on the one hand, and rabbinic
advanced education, on the other, are not quite so vast as the sources might indicate. Robert A.
Kaster’s monograph on grammarians in Late Antiquity identifies three distinguishing aspects of
the grammarian-rhetorician’s educational development:

From about age seven or eight (although the age was variable), the student's experience
was governed by three goals, pursued first in the grammarian's school, then in the
rhetorician's: mastery of correct language, command of a fairly small number of classical
texts, and an ability to turn the knowledge of language and literature to a facility in
composition and speech. Set in a form already centuries old, the grammarian's main

contribution to those ends consisted of the "knowledge of speaking correctly" and the
"explication of the poets."36

314 Gerald M. Phillips, “The Place of Rhetoric in the Babylonian Talmud,” Quarterly Journal of Speech 43, no. 4
(1957): 390-393.

815 1y, Sanhedrin, 38b.

316 Robert A. Kaster, Guardians of Language: The Grammarian and Society in Late Antiquity (Berkeley: UC
Press, 1997), 12.
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Thus far one already recognizes a loose similarity between these learning outcomes and those of
the amoraic scholar charged with carrying on the traditions of his tannaitic predecessors, both in
terms of scripture and oral Torah. But in the case of Greek and Roman education, pedagogy
operated largely from social contexts governed by wealth and eloquence in the face of a less
advantaged multitude mired in poverty and illiteracy.3'” “During the first five centuries of the
common era, the grammarian's school ranked among the most important institutions, outside the
family, through which the governing classes of the empire perpetuated and extended
themselves.”®!® A grammarian or rhetorician, moreover, endowed their art of learning with a
sacred identity that set apart a certain class of men distinguished by the preservation of proper
livelihood and communal order:
This enduring belief in the separateness belonging to and created by the literary culture
found expression in several persistent metaphors. Most notably, an idea of sacredness
attached to the instruction and to its texts. . . Such voices spoke with the knowledge that
they possessed something set apart and enduring, something fundamental to the scheme
of right order: the sacred exercised a powerful centripetal pull on a select group of men,
to whom it afforded a special, shared, coherent way of life.3!°
One important means by which to distinguish the inner circle of the educated was through
taking ownership of the sacred language, thereby establishing its proper forms, utterances, and
sacred identities. Some scholars have likewise argued for a rabbinic project to both preserve and
revive the Hebrew language beginning in the third century C.E. Nicholas de Lange states that

“This revival was accompanied and buttressed by a belief that the Hebrew language was

uniquely linked to the people of Israel and their God; on this theological basis other theological

317 1bid., 13-14.
318 1bid., 14.

319 1bid., 15-16.
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claims were built.”®?° Another important factor affecting academic-religious life, as mentioned
above, was the town’s function as an epicenter of learning circles: “of the hundred-odd
grammarians we can identify and place from the mid-third through the mid-sixth centuries, all
taught in spots that emerged as episcopal sees at some time during this period.”3

In terms of rabbinic learning centers, however, several other criteria determined their
accessibility, not the least of which were the funding mechanisms ensuring the stable functioning
of rabbinic schools.?? Beyond funding, location appears to have been more flexible. David
Aberbach has maintained that the rabbinic educational project indeed targeted the regions
beyond the urban centers of elites: “Rabbinic literature has evidence of a long struggle to create a
viable international system of education based on Scripture and halakha (Jewish law), mostly in
Hebrew, and aimed chiefly at the poor living in a subsistence-level agricultural society.”3?3
According to rabbinic sources, rather than education being centered within the largest towns of
the empire, the early nucleus developed in the Galilee, long perceived as a habitation of the
unlearned and ignorant. The talmudic traditions speak of a universal system of education for the
people of Israel that, although beginning in Jerusalem, spread out among the provinces and cities

and towns.3? Perhaps the more nuanced view comes from Ben-Zion Rosenfeld’s study, which

320 Nicholas de Lange, “The Revival of the Hebrew Language in the Third Century CE,” JSQ 3, no. 4 (1996):
343.

%21 Kaster, Guardians of Language, 20.

322 Susan Marks, “Who Studied at the Beit Midrash?: Funding Palestinian Amoraic Education,” Journal of
Ancient Judaism 12, no. 2 (2021): 281-312.

32 David Aberbach, “Poverty and mass education: The Jews in the Roman empire, Working Paper Series, No.
18-192 (2018), London School of Economics and Political Science (LSE), Department of International
Development, London, 3.
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ordinance that [teachers] should be assigned to every region, and they enrolled [the students] at the ages of sixteen
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has argued that the rabbinic class developed its own unique collection of identity markers
indicating collective cohesion, attributes which were primarily cultural rather than material or
genealogical. As custodians of oral Torah and the sacred scripture, “they could teach
anywhere—in the cities, in the villages, even in the open air—and the urban or rural character of
the settlement in which they resided influenced their activities. They had no need to confine their
activities to a small number of large urban academies, as was common in the Roman world.”3?
Nevertheless, Rosenfeld believes that this relationship between urban centers and peripheral
villages suggests that the most important locales for the great sages and their teachings remained
in the cities, thus reflecting the nature of education among an elite class in general. 32

Hezser has emphasized the examination of Greek and Roman education alongside its rabbinic
counterparts, both phenomena being in need of fresh interpretations: “Graeco-Roman legal
training is an area most suitable for comparision with rabbinic learning, which was also largely
legal in nature, whereas rabbinic narrative and Torah interpretation would profit from a
comparison with rhetorical education.”?” Hezser appeals to William Harris’ enduring study of
ancient literacy in the Greek and Roman worlds, which in the period of Late Antiquity is viewed
as experiencing a decline, with many municipalities failing to fund a systematic project of

education and tailoring more to the advanced rhetorical training of the elite strata of society.?3

325 Ben-Zion Rosenfield, Torah Centers and Rabbinic Activity in Palestine, 70-400 CE: History and Geographic
Distribution (Leiden: Brill. 2010), 6-7.

326 |bid., 8.

327 Hezser, “Private and Public Education,” 468.

328 William V. Harris, Ancient Literacy (Cambridge, MA: Harvard University Press, 1989), 285 ff. The irony of
the gradual decline in literacy is not lost on Harris, who notes that it opened up easier opportunities for those capable
of enduring an elite education: “In the fourth century there were far fewer literate freedmen than there had been 200

years earlier; but just for that reason perhaps a free-born male had more chance of rising to a high political and
social position with the assistance of notarial skills” (288).
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In light of the rabbinic tension between learning gravitating from the urban centers to the rural
outlying lands, and the lack of sustaining a stable educational environment upon the passing of
an elite rabbi teaching in the rural areas, it can perhaps be stated cautiously that the rabbinic
model would suggest an elite educational environment which may have afforded a wider
allocation of learning opportunities than did the advanced schools of Greek and Latin rhetoric.
Its ability to extend beyond urban centers perhaps granted greater opportunities for literacy and
primary education, although the weight of advanced learning remained principally within the
larger towns.

When discussing, however, the impact of grammar and rhetoric on elite Greeks and Roman
literati, as opposed to the primary and advanced rabbinic models of education, one can actually
point to advocacy as a primary factor in these distinctions, especially in terms of the social
mobility distinguishing those educated in both grammar and rhetoric. In this case, the
opportunities for social advancement afforded themselves largely to advocates who had received
the requisite academic training.

The general observation of Augustine and John Chrysostom, that liberal letters furthered
temporal ambitions, is amply borne out by specific cases: Augustine himself, Ausonius

and other teachers at Bordeaux, Libanius's students, rhetoricians and advocates who
became governors, wandering panegyrists, and even a few fairly obscure grammarians.

329
The situation in the western empire, in Bordeaux as an illustration, demonstrates that rhetoricians
in Late Antiquity who hoped to both support their skills and ascend the imperial ranks, found an
effective path through advocacy and the status it conferred.
Practice at the bar is another index of social status, implying rhetorical training and so the
wherewithal to support it. Advocacy might also be taken as a sign of ambition; for

although it was not the route that Ausonius eventually chose, it could provide an entry
into the imperial service.*°

329 Kaster, Guardians of Language, 28.
330 |bid., 105.
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The means to administrative positions was also facilitated by advocacy in some of the larger
regional centers capable of supporting a school with at least one accomplished teacher of
rhetoric.
“In the fourth century especially, advocacy was a promising path for an ambitious man,
not least because provincial governors often chose their own counselors (assessores)
from among the advocates, and the governors in turn were heavily recruited from among
the assessors.”33!
Equally telling was the number of trained rhetoricians who went on to become bishops.
Augustine himself was remarkable among those Christians walking the tightrope between
classical letters and early Christian service to Christ. He remarks in his Confessions that “hinc
verba discuntur, hinc adquiritur eloquentia, rebus persuadendis sententiisque explicandis maxime
necessaria”/“Here words are to be learned; here the eloquence is attained most necessary to
persuading people to your ways of thinking and ordering of opinions.”3%?

While the Talmud is fairly unequivocal about a universal project of education and literacy,
largely based on the notion of inculcating the youth in the principles of Torah, can one arrive at
any legitimate assessment as to the degree of privileged access afforded the students of
rabbinical teachers, who went beyond the fundamentals of Torah study and immersed themselves
in more advanced forms of argument, legal discussion, and theological interpretation? At issue

are the instructional settings within which advanced rhetorical training took place, and to what

degree these settings may have included some degree of advocacy. First, in terms of

%1 bid., 124.

332 Aug. Conf. 1.16.26. See V.8.14 for Augustine’s comments on the lucrative nature of establishing oneself as a
teacher of rhetoric in Rome. Citations of the Latin text are taken from Augustine: Confessions Books I-1V, ed.
Gillian Clark, Imperial Library of the Cambridge Greek and Latin Classics (Cambridge: Cambridge University
Press, 1995).
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accessibility, the rabbinic setting for more advanced education likely proved much more
restrictive, limited to the master teacher(s) and a select cohort of disciples.®*® Nonetheless, on
occasion a prominent rabbi might lecture about legal and religious topics to a broader audience,
accompanied often by a colleague or disciple who stood up to repeat each utterance of the
teacher.

Richard Hidary argues that, in spite of the condensed form of most discussions and legal
rulings in the Jerusalem Talmud, a project of comparing the sugyot and late ancient rhetoric
presents a viable undertaking.

First, because even the truncated form of lectures that serve as the basis for many sugyot
still may retain a kernel of the structure and lines of argumentation from the original oral
presentation. Second, and more importantly, the final work of the redactors is worthy of
study on its own, regardless of whether it accurately portrays amoraic teachings.3**
In light of Hidary’s, contention that the structure and argument can still be excavated from the
abbreviated form of what might have been either rabbinic lectures or discussions, he maintains
that many of these talmudic sugyot contain persuasive oratory worthy of comparison to ancient
classical models. If, moreover, a persuasive rabbinic argument can be identified as one of
intervening on behalf of another party, there may exist the element of advocacy in such speeches.

Hidary demonstrates that y. Berahot 1.1, for example, contains the primary elements of
judicial oratory, absent of the exordium and refutation. It includes the sections of narration,
partition, and the argument itself. The three main proofs of the argument, moreover, comprise a

standard ordering of the strong, weakest, and strongest lines of evidence, a technique advised by

the standard handbooks on classical oratory. The progression of argument in this sugya actually

333 Richard Hidary, Rabbis and Classical Rhetoric: Sophistic Education and Oratory in the Talmud and Midrash
(Cambridge: Cambridge University Press, 2017), 78.
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shows an implicit line of defense in support of Rabbi Gamliel’s ultimate conformity with the
majority halakhic opinion.

Hidary also offers a cogent analysis concerning the close relationship between the Greek
progymnasmata, a collection of preparatory exercises that would train students of rhetoric for the
more elaborate orations to follow. These included the controversiae, speeches composed for an
imagined court proceeding, and sausarua, contrived deliberative orations delivered through the
voice of a well-known ancient speaker weighing two alternative possibilities of argument, each
of which would come later in their schooling.*® Hidary has argued that several of the techniques
and forms of such training exercises manifest in various degrees in rabbinic writings. In other
words, rather than consistently reflecting the elaborate structures of classical rhetoric, much of
the rabbinic literature more accurately reflects the training exercises afforded aspiring orators:
“Specifically, the penchant for arguing both sides of an issue, the use of a dialogic format, and
the discussion of hypothetical cases that characterize rabbinic literature find close parallels in
Roman school exercises.””**¢ Such training tools focused on one component of a speech, such that
the consummation of the exercises would result in a student prepared to deliver an oration
containing all such elements. For the purposes of the present study, the progymnasta that
introduce a law require the student to offer arguments both defending and attacking the proposal.
Exercises surrounding accusation and defense are quite significant in this regard, for even if the
rabbinic discussion forbids professional advocates, the rabbinic arguments themselves may still

involve accusations and defenses loosely modeled on genuine court cases.

335 A clear introduction and primary source collection in both Greek and English is found in George Kennedy,
Progymnasmata: Greek Textbooks of Prose Composition and Rhetoric (Leiden: Brill, 2003).
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With these factors in view, one may observe how closely connected educational and legal
training were within advanced rabbinic education, a phenomenon which once again begs the
question of direct Greek and Roman influence on rabbinic legal training. Hezser has warned
against viewing parallels between classical and rabbinic legal settings as indicative of direct lines
of influence, and that the comparative approach is better served by understanding how the rabbis
demonstrated their own unique form of interaction with Greek and Roman legal models.

It is tempting to argue that such similarities concerning the form and/or content of their
teachings point to direct influence of one set of scholars on the other. This is a temptation
we should resist. Such tempting parallels need to be understood against the background
of the rabbis’ participation in a Late Antique cultural context dominated by Greco-Roman
culture.’
The similarities and differences in the legal arena, so closely bound to the rabbinic circles of
education, should be understood both in terms of both legal theory and practice. Heszer’s
analysis approaches Jewish and Roman comparisons through the lens of five categories: Legal
thought, social contexts of both legal rulings and discourses, prominent legal topics,
development and circulation of legal traditions, and the codification of laws. Essentially both
traditions focused on case laws much more than systematization. Case laws, and the application
of these precedents to new legal situations appearing difficult to resolve, conferred a certain
degree of power on those qualified to advise and issue rulings. The encounters, therefore,
between ordinary litigants and educated legal scholars placed the former to some degree in a
state of dependence on the latter’s expertise.
Case law required the personal contact between litigant and legal advisor. So long as no
theoretical legal system with fixed rulings existed, clients who required legal advice were
personally dependent on the few who were knowledgeable of the legal traditions and able

to apply them to new situations and circumstances. The scholars had undergone a long
process of study and service themselves. The ability to advise in legal matters and

337 Catherine Hezser, “Roman Law and Rabbinic Legal Composition,” in The Cambridge Companion to the
Talmud and Rabbinic Literature, ed. Charlotte Elisheva Fonrobert and Martin S. Jaffee (Cambridge: Cambridge
University Press, 2007), 144.
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provide case decisions was handed down informally from teacher to student.
Accordingly, a small group of legal experts perpetuated themselves.33

The notion that specialized legal knowledge conferred power upon the trained scholar certainly
placed Roman advocates in potentially lucrative and prestigious positions when representing
their clients; but given the general rabbinic antipathy toward advocates for hire, it remains to be
seen whether the act of providing legal counsel to litigants ever acted as a form of either
professional patronage or advocacy. On firmer ground is the possibility that legal representation
and supporting speech still occurred among rabbis in demand for their legal expertise, given how
wide the gulf was between the custodians of knowledge and those without legal training.

Examining the social settings of both Roman and rabbinic legal practice, one observes that the
amoraic rabbis, like their Roman counterparts, often congregated among one another informally
in the endeavor to train select bodies of disciples who would go on to pass the fruits of such legal
engagements to subsequent generations of students.33® One question Hezser raises within this
dynamic concerns the nature of relationships between legal specialists and lawyers among their
respective ancient lawcourts, both public and private. As legal adviser, the two systems are
broadly similar, in that Roman jurists afforded legal counsel to those who solicited their
expertise, just as rabbis played the part of counselors in the realm of halakha within an ever-
changing environment, where new social conditions required new interpretations of the law.

In the evaluation of legal traditions bearing relevance to advocacy, the Babylonian Talmud
presents a special challenge, given that it has inherited the influences of its Palestinian
predecessor in terms of Greek and Roman contexts, while at the same time it incorporates a

measurable degree of Sasanian influence, particularly within the legal sphere. As Maria Macuch
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has stated, . . . the question no longer is, whether Sasanian law was known or discussed by the
rabbis, but rather to which extent it was adapted consciously or unconsciously and played a part
in the formation of rabbinic law and certain rulings transmitted in the Talmud.”**° Maruch has
categorized the problems involved in understanding the relationship between Sasanian legal
terms, expressions, and traditions, on the one hand, and rabbinic laws and discussions, on the
other. Borrowing terminology does not automatically imply adopting of laws, and adopting of
some laws does not necessarily mean these were applied to Jews as opposed to gentiles within
their communities. The Talmud does appear to appropriate legal terminology from later sources
postdating the Zoroastrian scriptures, not automatically connected to purely religious law but
reflecting instead the legal profession’s emergence as its own discipline, still related to religion
but not presupposed by it.>** Sasanian jurisprudence in ways reflected a similar project on the
part of Jewish sages of Late Antiquity, namely that of harmonizing ancient legal-religious culture
with contemporary social and cultural conditions: “regulations had to be clarified, and that the
gulf between legal provisions and social reality had to be harmonized were perhaps the main
factors that gave rise to jurisprudence.”*?

Yaakov Elman, when considering Sasanian influences on the Bavli’s legal development,

attempted to explain how Persian legal influences may have contributed to the three main

centuries of development for legal theory and institutions as reflected in the discussions of the

340 Maria Macuch, “Allusions to Sasanian Law in the Babylonian Talmud,” in The Talmud in Its Iranian Context,
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Babylonian Talmud.3*® In terms of adaptation to Persian legal traditions, Elman first addresses
what he calls “rabbinic intellectual-theological engagement with Persian tradition,” that is, to
what extent rabbinic statements either legitimize or delegitimize Persian oral traditions, either in
terms of their “authority” or “authenticity.”*** Of course, one of the major problems with
determining these legal comparisons is the degree to which the redactors of the Bavli
superimposed on texts their own negative views of Persian laws and courts, which may not have
reflected the opinions of the rabbis themselves. EIman observes that, by the inception of the
Sasanian period, the Jews of Babylon had experienced roughly 750 years of coexistence with
Persian culture. Under these circumstances, cultural convergence of varying degrees should be
assumed as a given. This is illustrated theologically, for example, in R. Yosef, who voiced strong
condemnation of Persians®*® yet had assimilated a strong level of Zoroastrian theological
principles.3

Having established a larger legal and educational landscape through which to examine
amoraic texts related to advocacy, attention can now be directed toward a selection of writings
that employ legal and theological means of explaining an advocate’s place in the divine
economy. Again it will serve well to understand the soteriological component informing these
occurrences, in so far as a divide separates two parties, with the possible result of severe harm

afflicting the weaker of the two. The rhetorical means by which this predicament is resolved will

343 Yaakov Elman, “Middle Persian Culture and Babylonian Sages: Accommodation and Resistance in the
Shaping of Rabbinic Legal Tradition,” in The Cambridge Companion to the Talmud and Rabbinic Literature, ed.
Charlotte E. Fonrobert and Martin S. Jaffee (Cambridge: Cambridge University Press, 2007), 168.
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hopefully demonstrate the intersection of legal discussion and soteriology, and in that sense the

strong juridical current directing rabbinic salvation.

6.3 “An Accuser cannot become an Advocate”

A relatively rare yet intriguing saying concerning advocacy appears over a broad range of
amoraic texts, that being the simple dictum that “An accuser cannot become an advocate” ("X
7010 AWy evp). Little attention has been drawn toward these occurrences, as well as to the
rabbinic discussions that have prompted their appearances toward the closing of a particular
argument. Examining the various contexts giving rise to this pronouncement may shed light on
the rather strict rabbinic separation between the functions of an accuser and advocate. The hard
differentiation between the two merits comment in light of how these functions are often shared
in Late Second Temple texts involving intercessors and advocates. Rather than considering a
supporting speakers as those capable of issuing accusations against their adversaries, the rabbis
place them in sharp contrast to accusers during the process of legal or exegetical interpretation.
Exploring these contexts, then, and the possible similarities among them may illuminate the legal
and theological motivations behind this saying.

A discussion in b. Rosh Hashanah 26a illustrates a standard method by which this saying
comes into play, where a legal disagreement over proper religious observance points toward a
deeper theological meaning underlying the rabbis’ interpretation of the Mishnah. The legal
problem at hand involves the Mishnah’s prohibition on sounding the shofar blast through the
horn of a cow during the new year festival. Presumably horns cannot be sounded, which raises a
problem, since the shofar itself is considered a category of horn belonging to a ram. The Gemara

first presents the dissenting opinion by stating that the horn of a cow is exclusively referred to as
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geren (17p), while the shofar can be called either by its own name or a type of geren.
Nevertheless, both are forms of a horn. Rabbi Ulla then clarifies and supports the reasoning of
the Mishnah.
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Ulla said, “This is the basis for the Rabbis’ decision, in accordance with the argument of
Rab Hisdah as Rab Hisda has said, “Why does the High Priest not enter the Holy of
Holies with golden attire to perform the [Day of Atonement] service? Because the
accuser cannot become the advocate.””**’
Ulla’s recollection of Hisda’s argument is that the High priest is charged with performing an
intercessory ceremony on that day, but were he to wear gold, it would presumably recall the
golden calf apostasy, which ranks supreme among Israel’s sins requiring collective atonement.
Wearing golden garments would position the priest as one invoking the worst sin of Israel and
placing him in the role of an accuser. His function on the Day of Atonement, by contrast, is one
of pleading for the sins of the people, to defend them rather than to condemn.

The counterargument identifies objects within the inner sanctum of the Temple that are either
made or adorned with gold. The rabbis supporting the Mishnah’s ruling counter that inanimate
objects laden with gold are irrelevant. What matters is that a sinner (xv7) entering the most holy
place cannot be clothed in gold. What is worn outside the inner sanctum, as well as the state of
anything inanimate within the inner sanctum, does not matter. It is the priest himself, the one
pleading atonement for the people, who cannot wear gold. Finally, the opposing argument goes

back to the Mishnah’s original line of reasoning, which stated that the geren status of the cow’s

horn disqualified it as a shofar, not the rule that an advocate should not become the accuser.

347 A similar line of reasoning is attributed to Rabbi Levi in y. Rosh Hashana 3.2, but the argument is merely
cited and passed over, without any further assessment of its merits. The Bavli version offers much more engagement
and is therefore the focus of the current discussion.
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Those favoring the Mishnah’s opinion state that there are indeed two lines of evidence for
excluding the cow’s horn. This argument continues and in fact does not get resolved. The
significance of the rabbinic statement concerning accuser and advocate is important more so for
its understanding of the priest’s role during the atonement festival; he intercedes on account of
the people’s past transgressions. This function includes the blasting of the shofar, which also
represents an act of advocacy for the people. This blast cannot be used with the remains of an
animal associated with Israel’s greatest sin. Symbols of accusation cannot dilute acts of
advocacy.

A similar observation on the vestments of a high priest appears iny. Yoma 7.3, where a
discussion ensues concerning the Mishnah’s statement on the eight garments (2°25 73%w3) worn
by the high priest, as opposed to the four garments belonging to the ordinary priest (vi*77).348
The additional four articles donned by the High Priest ostensibly pertain to his powers relating to
the Urim and Tummim, which are petitioned only for the sake of kings or other high ranking
officials responsible for the community’s greater welfare (112°x¢7 7). While the larger
discussion will center on legitimate reasons for the High Priest’s wearing double the number of
garments compared to the common priest, an incidental question arises as to why the High Priest
officiates without wearing gold, in response to which Rabbi Levi offers the advocate-accuser
argument.
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Rabbi Levi said, “Because the accuser cannot become an advocate. Yesterday it
was written regarding them, ‘They fashioned for themselves gods of gold,” and now
he would stand and minister [for the people] in garments of gold?”

348 yi1a is presumably related to the Greek, idwotrng, in this case referring to the category of a commoner; in Jewish
terms, that would indicate a common priest.
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y. Yoma offers the same rationale for the prohibition on the High Priest’s wearing of gold as does
b. Rosh Hashanah 26a: that the act would undermine the priest’s advocacy function before the
people. Again, gold would symbolize the sin of the people and transform his office into an
accusatory one. Both passages, therefore, illustrate the rabbinic perception of the High Priest as
one who performs a legal-expiatory function for the most severe sins of Israel, which cannot in
any way be compromised by placing his role within the realm of an accuser. The legal nature of
expiation and salvation are very much in view in these passages, with the focus being on the
community as opposed to the individual.

b. Hagigah 13b arrives at the incompatibility of accusers and advocates by way of a
discussion on the divine chariot, which itself appears through a roundabout discussion of
halakhic topics that either have much or little support in the written Torah. From this
comparison, the rabbis arrive at the principle that all aspects of written and oral Torah, no matter
their explicit degree of written support, are of vital importance for Torah study (> 710).
Having established the importance of all halakhah, the rabbis now isolate specific elements of
the scripture that have restrictions for those teaching and interpreting them. This is a widely
discussed Mishnah concerning forbidden relations (ni*7y), the act of creation (nwxn12 nwyn), and
the divine chariot (7259n). Concerning the chariot, the rabbis are disagreed as to how exacting
this prohibition is, namely in the sense that one can only teach this topic if he possesses
extraordinary wisdom. In the process of debating who is worthy of this teaching, eventually the
Gemara expounds on the nature of the chariot and the interpretation of Ezekiel 1. A problem is
posed regarding the beasts of the divine chariot, namely why the creatures with the four faces
include an ox in one section of text but later the face of a man. Reish Lakish argues that Ezekiel

pled with God that the ox be replaced, since it was reminiscent of the golden calf, posing the
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deliberative question, “Should an accuser become an advocate” (110 7wy °vR)? In other
words, the chariot which bridges the heavens and earth cannot display imagery suggesting an
accusation of Israel. Once again, the rabbis show great concern for objects representing either
God itself or the office of atonement. The imagery must suggest advocacy for Israel in order to
be effective.

A minor analogy is raised in b. Kiddushin 5a, where the modes of betrothal are being
discussed and the rabbis question the feasibility of either contracting or nullifying a marriage by
means of money. If money or a document should be used as a means to marriage, it ought not
also act as a means of nullification.
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People will say, ‘money establishes, and money dissolves [the marriage].” Should

an advocate become an accuser? If this is the case regarding a document also,

people will say, ‘a document establishes and a document dissolves [the

marriage].” Should an accuser become an advocate?
In this particular situation, the Talmud is referring to the same resource being applied to
opposing purposes, which would make as much sense as an advocate playing the role of accuser.
Here the analogy carries no special meaning other than to illustrate a strong contrast regarding
the stipulations of a marriage contract.

b. Berajot 59a situates an accuser/advocate statement within a litany of blessings concerning
God’s benevolence in the world, specifically in regard to matters that exceed the power of
humanity to alter and therefore require one’s humility and gratitude in the presence of the
divinity. Despite the roundabout course the sages take to arrive at the legal statement, it is clear

once again that the context involves matters of weighty judgment that have had, and continue to

have, a significant impact on the fortunes of Israel. The Gemara begins this discourse by
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explicating the proper times to perform prayers on behalf of miracles, both individual and
collective. Examples include prayers of thanks for recovering from illness, release from prison,
walking through the desert, or travelling by sea. There are also several locations in and around
Israel where God’s miracles occurred, such that blessings should also be performed when
passing through these places. This section of Bera/ot also contains an extended passage on the
nature of dreams and their interpretation. It is important to recall, moreover, that the text expands
significantly on the simple yet profound mishnaic statements on locations where either miracles
occurred or idolatry was removed. In the event of idolatry’s removal, the Mishnah explains
several instances of the practice connected to both polytheistic divinities and the constellations.
Amidst these discussions there also exists a strong emphasis on landmarks and prominent
figures, both in Israel and in Babylon. The intention appears to be one of associating land with
historical memory, and the need to acknowledge the sovereign deity in all these matters by
accepting current circumstances and anticipating the future restoration of things.

Eventually, through the consideration of unusual sites in the sky, the discussion gravitates
towards the stars, where the rabbis are attempting to resolve a contradiction between Job 9.9 and
Amos 5.8. In terms of the stars, Pleiades and Orion, the question is raised as to which precedes
the other? The two stars are considered complements of one another, as the extreme cold of
Pleiades balances the extreme heat of Orion. It is God’s ongoing adjustments to this balance that
triggers the existence of scorching heat and bitter cold. In examining the Job passage, the
scripture states, 720 *17m) 7231 203 Wy ~7wy/”He made Ursa Major, Orion, and Pleiades” (Job
9.9). Then an unusual tradition with no attribution is stated:
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When the Holy One, blessed be He, set out to bring the Flood upon the world, he
took hold of two stars from Pleiades and brought the Flood upon the world, and
when He sought to stop up [the waters], he took hold of two stars from Ursa
Major3* and filled the gap [with them].3>°
Once Ursa Major has forfeited two stars to Pleiades, the implication is that it will petition for
their return. The question, therefore, arises as to why God did not simply return these stars to
Pleiades, since he himself orchestrated the flood. Somehow the rabbis believe that the stars bear
responsibility for the flood and therefore function as accusers.
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And [as for the possibility of] returning it to her? A pit is not filled by its own sand. On
the other hand, an Accuser cannot become an Advocate. Should God have formed two
other stars for her? “There is nothing new under the sun” [here]. Rab Nachman said, “In
the future, the Holy One, blessed be He, shall return [the stars] to her, as the Scripture
states, “You can guide Ursa Major through her sons.’”
The stars cannot perform the role of advocates by independently initiating their original balance.
The ultimate restoration of their integrity is reserved for God to perform in the eschatological

future.

6.4 Repentance and Good Deeds as Advocates in Bavli Shabbat 32a
Bavli Shabbat 32a provides further perspective on the connection between impending
judgment and the role of advocates, one that again transcends temporal boundaries and attempts
to fuse the Israelite past with its anticipated deliverance in the world to come.
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349 The “Great Bear” occurring only in the Book of Job, and referring to a major constellation in the rabbinic
writings.

301, Berajot 59a.
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A man who goes out to the marketplace should consider himself as having been delivered
over to the Roman captain. If he suffers a headache, he should consider himself as one
who has been placed in a prisoner’s band. If he climbed into his bed and fell, he should
consider himself as one who has been taken up to the torture rack for judgment. As for
anyone who goes up to the torture rack for judgment,®! if he has prominent advocates, he
shall be delivered, but if not, he shall not be delivered.
This section of the tractate focuses on impending judgment and how illness may impact the
criteria for examining one’s guilt or innocence. The statement concerning the marketplace seems
unusual in comparison to the other categories suitable for undertaking a divinely based
investigative judgment of the individual. When juxtaposed with another setting, that of crossing
over water, where the presence of Gentiles is either accepted or rejected, the marketplace would
seem to be an additional location where Gentiles under judgment could include those among
Israel who are subject to similar condemnation. Each negative outcomes results from a certain
state: being present in the marketplace, a severe headache, or a fall. Their outcomes of being
captured by a soldier, harnessed to a collar, and taken to the gallows suggest the threat of capital
punishment and could very well represent a larger and more significant act of divine
condemnation.

All that is required for salvation, however, no matter the number of those persecuting the
condemned, is the presence of one heavenly advocate. Here the contrasts are less between divine
and human courts and more between Roman forms of persecution and the divine protection
granted by a Paraclete. In this situation, no alternative appears possible, given the gravity of the

impending punishment. When discussing this passage, Shoval Shafat likens it to capital

punishment exacted by the Roman legal authorities.

%1 For a discussion of oi773% 77iv7 as a rabbinic parallel to the Latin, ascendere gradum, see Saul Lieberman,
“Roman Legal Institutions in Early Rabbinics and in the Acta Martyrum,” JQR 35, no. 1 (July 1944): 14-15
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These words recall the process an accused underwent before the Roman courts. First, he

was handed to a soldier who brought him to court in a neck iron. Finally, he was brought

to the scaffold.3>2
What is thought-provoking is the possibility that the need for an advocate when sentenced to the
scaffold may reflect the only defense available to those facing judgment in the Roman courts, an
opportunity that is also presented as possible in the divine court. In other words, the torture and
affliction, followed by potential capital punishment that issues from the Roman scaffold, is
juxtaposed with the possible condemnation endured when confronting the judgment of the
heavenly court. The affliction exacted by the state’s legal apparatus is used as a motivator for
considering the grave consequences of condemnatory divine judgment. In the Roman court, a
professionally trained human advocate is necessary for acquittal, while in the divine courtroom,
it is the righteous actions of a man in concert with repentance that become personified as one’s
defenders.

As the subsequent passage explains, the two principal advocates for this type of judgment are
repentance and good works. Performing acts of righteousness has already been considered in this
study, which leaves the issue of repentance as an advocate, as well as its relationship to real-life
situations of judgment, as necessary for explanation. The text reads as follows:
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And these are the advocates for humanity: Repentance and good works. And even if
nine-hundred and ninety-nine people are pleading against him for a guilty verdict, but one
pleads for his innocence, he is delivered, as it is written, “If he has one angel as his
representative out of one-thousand, so as to speak on behalf of the man’s righteousness,
then he shows him favor and says, “Deliver him from descent to the pit, [I have found a

redemption”] (Job 33:23-24). Rabbi Eliezer, the son of Rabbi Yosi the Galilean, says,
“Even if nine-hundred and ninety-nine are among the same angel pleading for his guilt,

352 Shoval Shafat, "Why Repentance Affects Divine Punishment but Not Human Punishment,” Journal of Law,
Religion and State 4, no. 1 (2015): 108.
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and one for his innocence, he is delivered, as it is written, “One advocate out of one
thousand.”

As some scholars have rightfully observed, while repentance occupies a prominent place in the
divine economy of acquittal and deliverance, within rabbinic criminal or civil courtroom
procedure itself, it exerts little to no influence on the arrival of a verdict.®>® Mishnah Sanhedrin
4.3 contains a litany of limitations, for example, on capital offenses, but repentance is not
included on the list. Repentance, on the other hand, is thought to shield the safety of a person
from the seemingly impersonal principle of justice (77 n7°») operative in the human
courtroom.3>* In the divine courtroom of high-stakes judgment, however, repentance ranks
among the most powerful advocates humanity can enlist.

The principle of repentance before the divine throne further supports the possibility of
widespread guilt among the people, with repentance offering a solution for all who remain guilty
according to the principles of strict justice. In one instance, the Jerusalem Talmud has God
offering an extreme response to the ministering angels, who are arguing against the allowance
for King Manasseh to repent,
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If I do not receive his [act of] repentance, | will be shutting the door before all who plead
for repentance.3®

33 b, Makot, 13b; Shafat, “Why Repentance Affects Divine Punishment.” Note, however, the significant power at
times attributed to repentance in the rabbinic divine economy of salvation. Apparently, the rabbis disagreed on the
degree to which repentance could neutralize impending condemnation. See m. Yoma, 8.8: ninay v nq9n nawns
992*) 0231927 of* X2 7Y 290 X0 ninngs Sy ayn ¥ 9y Ay Yy nivp /“Repentance itself atones for minor
transgressions, for positive commandments and negative commandments. But severe transgressions remain pending
until the Day of Atonement comes and covers them.

354 1y, Pesahim, 199a.

35y, Sanhedrin, 51b.

202



Or put another way, 7o 71023 P73 79102 /“In the beginning, he acts righteously, but in the end
with grace.”*® This passage sees an individual acting righteously early on by paying back
according to another’s actions, but ultimately it is God who must “act graciously.”*’ Rabbi
Yohannan argues as follows in the same passage: “Great is repentance, as it nullifies the legal
sentence issued against a person.”3%

Shafat’s argument, however, that repentance and good works represent forms of flattery
characteristic of a Roman advocate before a judge seems slightly suspect. Here Shafat is
borrowing from Lieberman’s examination of the parallels between a Roman advocate’s praising
the judge—or the emperor for that matter—and the Israelite prophets likewise praising Yahweh
prior to pleading their cause. While the rabbis do at times make this analogy, note that
repentance represents an act of atonement and supplication, but not in terms of undue praise
lavished on God as much as acknowledgment and confession of one’s transgression. The skillful
flattery lavished on the Gentile judge shows little in common with how the rabbis describe
repentance, especially in both the Babylonian and Jerusalem Talmud versions of Rosh
Hashannah. Furthermore, the notion that it was flattery of the judge that secured the advocate’s
successful defense, as opposed to a well-reasoned and persuasive argument, appears to
oversimplify late ancient Roman jurisprudence. How advocates in fact won the victory during
the Second Sophistic and Late Antiquity reflected a drawn-out process of interaction with the
rescript system, and in many instances required a certain amount of favor from the emperor’s

legal representatives. Suffice it to say at this juncture that formalities involving praise were not

356 b, Rosh Hashannah, 17b.
357 Ihid., 7om 71 %1 02 ITYnd oYW AnK °0 79103, b. Rosh Hashannah, 17b.
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the essential components of victory but rather conventions associated with both a fair hearing

and the practice of gratitude for the judge’s potential favor.

6.5 The Mnemonic of Shavuot 30b

While the above text focuses on persecution and capital punishment, another illuminating
passage, beginning at b. Shevuot 30a, focuses on what the rabbis call the “testimonial oath”
(m7va nyaw), a courtroom privilege extended, according to the Mishnah, only to men, non-
relatives, and all those not “disqualified” (?105) due to some other prohibitive circumstance. In
addition to these stipulations, litigants are normally required to stand during court proceedings,
and while the judge may seat them, he cannot allow only one to stand, meaning he cannot hear a
disproportionate amount of testimony from one while severely curtailing the testimony of
another. In regard to witnesses, however, the rabbis appear agreed that they themselves should
remain standing when addressing the court. Moreover, litigants must also stand when the judge
pronounces their verdict. All these conditions belong to a larger discussion of issuing fair
judgments and not showing deference to some litigants based on social status, in particular the
elevated status of Torah scholars in comparison with, say, ordinary people of the land ( ®27x
TORT QY 13270).

After considering these matters of judicial fairness, the rabbis present a mnemonic illustrating
what is perhaps a commentary on Exodus 23:7 that was earlier interpreted by the Mekhilta: 0
MM 9T M2 P/ “A mnemonic: “Advocacy, the uncultivated, robbery, fraud.” Each of these
represent deceitful judicial practices, whose prohibition is substantiated through the divine
command, “Keep far away from a false statement” (pr7n 9pw 7271). The subsequent explanation

of why advocacy for hire should be forbidden appears unremarkable and mainly a restating of
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the warnings issued in both the Mekhilta d'Rabbi Yishmael and Mishnah Abot. As with the earlier
text, advocacy belongs to a category of judicial practices based on deceit. Advocates, ignorant
students, theft, and false testimony all violate the negative commandment in Exodus 23:7 that
one should keep their distance from any form of deceitful judicial practice.

What is telling in these prohibitions is an explanation provided in a subsequent mnemonic,

o' vum ¥"mw v" o/ “Rags, hearing, and explaining.” Here scenarios are presented where
students observe their rabbis either privileging judgment in favor of the poor, erring in judgment,
or condoning false testimony. The student is obliged to speak out and not wait until he has had
an opportunity to discuss the matter privately with his teacher. Therefore, while professional
advocacy is considered deceitful judicial practice, a qualified student is encouraged to intercede
on behalf of those who might fall victim to a judge’s legal malpractice.

The absence of a paid advocate, moreover, does not preclude other servants of the courtroom
from speaking on behalf of a defendant, as is the case with whom Samuel Mendelsohn referred
to as the “probationer” (7°n7n), that being the young disciple of the rabbis in training for a career
as a judge.
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“They open [the proceedings] with [the possibility of | acquittal. If one of the witnesses
claims, ‘I can teach [a reason] for acquitting [the accused],” or one of the students
[claims], ‘I can teach [a reason] that [the accused] is liable,’ [the judges] silence them.
But if one of the students claims, ‘I can teach [a reason] for acquitting him,” they would

bring him up and have him seated among [the judges], and he would not come down
from there the entire day.””%>°

359 B, Sanhedrin, 40a; Samuel Mendelsohn, The Criminal Jurisprudence of the Ancient Hebrews, 2nd ed. (New
York: Hermon Press, 1968), 141-142.
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While the probationer is not a fellow-citizen called upon to speak on behalf of the defendant as a
character witness, as was often the case in ancient Athens, his formal speech could potentially

constitute advocacy and thereby influence the outcome of the trial.

6.6 Discourses on the Patron in Yerushalmi Berahot

Catherine Hezser has argued that one of the principle manifestations of the early rabbis’
relationships with the receptive portion of the non-rabbinic community was in terms of patron-
client relationships, which consisted of “a personal exchange relationship between unequals.”3°
Several talmudic passages present people enlisting the rabbis’ services in areas of their expertise,
procuring them gifts and hospitality in exchange for services such as legal counsel, personal
assistance, and Torah instruction. In terms of legal counsel, this constitutes one sphere where the
identity of a rabbinic patronus became associated with forms of representation such as
mediation, arbitration, and advocacy. Relying to some degree on the model Peter Brown had
established for Christian holy men as patrons and arbitrators in Late Antiquity,* Hezser
examines several texts reflecting legal counsel offered by rabbis to the public.36?
Given the well-accepted connection between patronus and advocatus in Roman literature,

where the two are often interchangeable and embody the original notion of protecting the less

powerful and pleading one’s defense, it is surprising that rabbinic texts closely focused on

360 Catherine Hezser, The Social Structure of the Rabbinic Movement in Roman Palestine (Ttbingen: Mohr
Siebeck, 1997), 353.

361 peter Brown, Society and the Holy in Late Antiquity (Berkeley: UC Press, 1989), 103-152.

362 These forms of social, legal, and religious patronage are complex, and their place alongside Roman and early
Christian models of benefactors and patronage in Late Antiquity demands careful comparisons. See Susan Sorek,
Remembered for Good: A Jewish Benefaction System in Ancient Palestine (Sheffield: Sheffield Phoenix Press,
2010); Yael Wilfrand, Poverty, Charity and the Image of the Poor in Rabbinic Texts from the Land of Israel
(Sheffield: Sheffield Phoenix Press, 2014).
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patrons have not provoked much consideration in relation to advocacy, both in relation to its
acceptability and it soteriological function in rabbinic discussions. A rather simple yet
theologically powerful example fromy. Berakaot helps illuminate a common rabbinic attitude
toward human patrons; namely, that they prove ineffectual as protectors of those oppressed by
the government. Essentially, their ability to represent and redeem the persecuted suffers the
severe limitation of being unable to protect and preserve life.
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As for a man having a patron, [if] they say to him, “A member of your household has
been seized,” he answers them, “I am going to support him.” [If] they say to him, “Look,
he’s going to be condemned,” he answers them, “I am going to represent him [in court].”
[If] they say to him, “Look, he is going out to be hanged,” where is he, and where is his
patron? But the Holy one, blessed be He, delivered Moses from the sword of Pharaoh, as
it is written, “He delivered me from the sword of Pharaoh” (Ex. 18:4).3%3
The progression from household to courtroom to execution suggests circumstances where an
advocate is required to protect an individual from a more powerful political force. The reference
to Moses being saved from Pharaoh confirms this setting, as do the subsequent midrashim that
attempt to explain the means by which God saved his prophet.

The three stages of persecution, moving from home to the courtroom to execution, are
repeated in the second midrash. Here the form of execution is drowning, and once again the
human patron is powerless to reverse the outcome. God is then identified as the one who
delivered Jonah from the belly of the large fish. In the third case, the persecuted man is going to

be burned alive, and his helplessness, even with the support of a patron, is contrasted with the

deliverance of Daniel’s friends from the fiery furnace. The fourth example, finally, presents an

363y Ber. 9.2
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imminent execution by way of the devouring of beasts, which again is contrasted with Daniel’s
deliverance from the lions’ den.

The human patron is further differentiated by his relative inaccessibility, demonstrating that
he really does not fulfill the proper role of patron in terms of being immediately available to the
less powerful when they are in dire need.
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Rabbi Yudan said in his own name, [When] a person has a patron, if a time of trouble
befalls him, he cannot enter without warning into the patron’s home, but he arrives and
stands at the entrance of the patron’s home and calls out to his servant or to another
member of his household. And the servant says, “Mr. So-and-So is standing by the
entrance of your courtyard.” It’s possible that [the patron] will either escort him in or
leave him there. But the Holy One, blessed be He, does not act in this way. “If trouble
befalls a person, he does not cry out either to Michael or Gabriel but he shall cry out to
me, and I shall answer him immediately.” Therefore it is written, “All who call in the
name of the Lord shall find refuge” (Joel 2:32).3%4

Thus, in addition to the limited power the advocate can exercise in relation to the state, there also
exists a severe problem in immediate crisis situations, something akin to being placed on hold
when calling for emergency assistance. The human patron is in fact characterized as lamenting
the degree to which his client annoys him: >% Xivn Xp7 195 TOWR IR X7 N2 1OV mawn or/“If
he bothers him, he says, ‘have you ever seen someone who bothers me so much?’” Yet in
another example, the prospect of imminent danger looms large.
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Rabbi Pinchas said, in the name of Rabbi Tanchum bar Hanilai, “[ When] a man of flesh
and blood has a human patron, and those who hate [the man] come and seize him at the

%4 1bid., 9.2.
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entrance of the patron’s courtyard, before he cries out, before [the patron] goes out to
help him, the sword is at his neck and kills him. But the Holy One, blessed be He,
delivered Jehosephat from the sword of Aram, as it is written, “Jehosaphat cried out and
the Lord helped him and kept them away from him, which teaches us that as they were
about to cut off his head, God kept them away from him.
These various midrashim are simple and direct in their claims, introducing the fatal flaw of
human patrons, namely that they fail to protect their clients from life-threatening disasters. The
passages further demonstrate the rabbinic distrust in any advocate that is not directly empowered
by God himself. Earlier in the same tractate, the dilemma of drought is considered, yet there is no
inherent difficulty with a rabbinic intercessor mitigating the crisis: “When Israel sins and does
evil deeds, the rains are withheld. When they bring an elder, such as R. Yose the Galilean, to
intercede for them, the rains fall again.”*®®> When the predicament involves confrontation with
human authorities, as opposed to the forces of nature, only a divine advocate can deliver his

people. Even the angelic advocate, relatively commonplace in Second Temple apocalyptic, is at

times considered insufficient.

6.7 Israel’s Acquittal during the Eschatological New Year Festival

To this point, the texts discussed have concerned the relationship between advocacy and
various forms of halakhic discussion involving exegetical problems of interpretation, imperial
persecution, proper legal procedure, and the advantages of divine over human patronage within a
hostile world. Barring the “advocate cannot become an accuser” occurrences, each of these
textual settings has dealt with compromised relationships between God’s people and either (1)
God itself, or (2) the ruling authorities under which the people of God reside. As such, these texts

have dealt with soteriological issues that do not demonstrate an urgent eschatology; but if the

365y Ber, 8.2.
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conditions of persecution prove weighty enough, the situation for the individual in need of an
advocate can still be dire enough to warrant an immediate intervention. Nevertheless, each text
poses situations where people require deliverance from a jeopardized condition to a secure state
of being. In the juxtapositions between advocate and accuser, however, the placement of the
phrase most often pertains to theological principles concerning the relationship between God and
the collective people of Israel. Actions by the priest that conjure up reminders of the golden calf
incident could place Israel at risk. Even faulty instruction about the divine chariot could bring the
golden calf to mind. In short, certain rituals and images must embody the concept of advocacy
for Israel. Should they suggest accusation, the ritual or teaching in question has been
misinterpreted and misapplied.

Certain amoraic texts containing advocacy invoke a much stronger sense of futuristic
eschatology, which moves the theological setting into the realm of Israel’s ultimate endgame in
the drama of salvation history. The rabbinic construction of the new year festival falling on the
first day of Tishrei is illustrative, as it offers an important eschatological framework for
understanding the advocate’s defense of Israel. Having its biblical origins in a divinely

366

consecrated day®%® marked by complete cessation of work®®’ and the blasting of the shofar,3% the

festival of trumpets emerged in the tannaitic literature as an annual day of universal judgment.36°

366 Nehemiah 8:2: ~y 2w W2 18 012 vhw® Pan 991 aws ~7v1 wRn 2opd 102 79ing ~nx 1057 Ry %0221/ “Ezra the
priest brought the Torah before the community assembly, among both men and women, and all who could
understand by listening, on the first day of the seventh month.”

367 yinaw, Lev. 23:24; ripyn X5 n7ay noxon -9, Num. 29:1.

368 my3am, Lev. 23:24; Num. 29:1

369 The possible Second Temple antecedents of the rabbinically constructed festival and liturgy exceed the scope
of this discussion. See Philo, Spec. Leg. 1.180; Torleif Elgvin, “Qumran and the Roots of the Rosh Hashanah

Liturgy,” in Liturgical Perspectives: Prayer and Poetry in Light of the Dead Sea Scrolls, ed. Esther G. Chazon, Ruth
Clements, and Avital Pinnick (Boston: Brill, 2003), 49-67.
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While the first day of Tishrei had already become a uniquely rabbinic new year in the tannaitic

literature, 70

the midrash Leviticus Rabbah 29 expanded the juridical elements associated with
this festival into an annual, textually ritualized divine courtroom performance. Equally telling,
the midrashic conception of universal judgment and the acquittal of Israel was situated within the
primordial history of creation, where the transgression of Adam had established the conditions
for the future judgment of the world and Israel’s path to repentance. This connection between the
New Year, creation, and judgment derives from Adam’s primordial transgression in the Garden
of Eden. Leviticus Rabbah 29.1 claims that the twelfth day of creation marked Adam’s judgment
and pardon for his sin of disobedience. Likewise, the people of Israel, as a memorial to this
foundational act of transgression and acquittal, would endure judgment on the first day of Tishrei

and also be pardoned.
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The Holy One, blessed be, said to Adam, “This will be a sign to your descendants. Just as
you stood before me in judgment on this day and departed with amnesty, so in the future
your descendants will stand before me in judgment on this [same] day, and they shall
depart before me with amnesty. When [will this take place]? On the first day of the
seventh month.”3"
The festival’s universal relevance to both Jews and Gentiles was expressed in no-nonsense
terms by Philo, demonstrating that eschatological attributes of the New Year festival were
already stirring by the Late Second Temple period.

dttov Adyov Exovaa, TOV pev 1dtov Tod E0voug, TOV 8¢ KooV AvOpOTOV ATdvImy:

It holds a two-fold meaning, for the nation [of Israel] specifically, and for the community
of all mankind [in particular].3"?

370 m, Rosh Hashanah 1.1-2; m. Moed Qatan, 3.6; t. Rosh Hashanah, 1.7.
371 ev. Rabb. 29.1.
372 Philo, Spec. Leg. I1. 188.
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Philo viewed the universal properties of the shofar blast as pertaining to war, more specifically
God’s restoration of peace against that which produces chaos on earth; yet Philo’s understanding
of the festival’s uniquely Jewish associations with Torah revelation, on the one hand, and
universal judgment on the other, demonstrates that the legal and soteriological elements of the
rabbinic new year did not emerge in isolation from other currents of pre-rabbinic Jewish thought.
Others have argued that the connections between creation and universal judgment, which would
strongly influence the rabbinic conception of the new year, were already apparent in Qumran
sectarian literature such as 1QMysteries and 4QInstruction. David Flusser has been a proponent
of this view and has performed rigorous comparisons between the Rosh Hashannah theology and
liturgy, on the one hand, and these particular eschatological texts from Qumran.
The determination that Essene thought influenced the Rosh ha-Shanah liturgy is not itself
particularly difficult; however, the precise channels of this influence remain obscure. We
noted above that the Book of Mysteries illuminates the language of the prayer, not vice
versa, even though the liturgical passage reflects the religious thought of the Dead Sea
community. This literary aspect leads us, willy-nilly, to propose that both this section of
the Rosh ha-Shanah liturgy and our passage in 1Qmysteries emerged from a common
source, a source that was undoubtedly part of the Qumran literature.3”

While the Mishnaic tradition lists four different New Years’ festivals, each associated with
specific traditions and festival activities, the current discussion focuses on the third tradition
listed, that being the first day of the seventh month of Tishrei. Some vital elements connected to
this festival include its association with sabbatical years (1vnw), the Jubilee years (ni233), and

the agricultural imagery of planting (7y°v3) and produce (nip7?). In this sense, the festival

demonstrates a close relationship with renewal of the land, debt remission, and the abundance

373 David Flusser, Judaism of the Second Temple Period, Volume 1, Qumran and Apocalypticism, trans. Azzan
Yadin (Grand Rapids: Eerdmans, 2007), 137; See also Elgvin, “Qumran and the Roots of the Rosh Hashanah
Liturgy.”
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associated with vibrant agricultural planting and harvesting. The overarching theme governing
these topics is that of universal judgment, where all of humanity proceed before the divine judge
of the world, their sum total of deeds undergoing supernatural scrutiny.
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During four time periods the world is judged: on Pesach concerning the produce, on
Atzeret concerning the fruit of the tree, on the New Year, [when] all inhabitants of the
world pass before Him as rebel soldiers,®”* as the Scripture states, “The one who fashions
their hearts together, who recognizes all their actions” (Ps. 33:15).57
The above-mentioned attributes of the rabbinic new year festival are merged with the biblical
tradition associated with the first of Tishrei, that of the blasting (7y17n) of the ram’s horn
(Aoiw).37
A further development of interest is the Tosefta’s expansion of this eschatological declaration,
whereby the divine court of the God of Israel assumes absolute control over both the appointed
agricultural festivals and the exacting of universal judgment.
IR A 027 T X (170:A77 2O9°N) RIW PR 0120 1IDY 0°I2W O ORA DD mIwn W2
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On Rosh Hashanah, all inhabitants of the world pass before him like rebel soldiers, as the
Scripture states, “The one who fashions their hearts, etc.” (Ps. 33:15), and He says, “Sound
the shofar on the new moon” (Ps. 81:4), and He further states, “For this is a statute for
Israel, etc.” (81:5). If the court has sanctified this, the [divine] court enters before him, and
if not, the [divine] court does not enter before him.3"’

374 Normally translated as “troops” or “soldiers,” the meaning of 17 refers to rebellion, with 17 °32 naturally
suggesting “rebels.” The Aramaic cognate term, 837X °32, receives mention by the Amoraim in Bavli Rosh
Hashana 18a and is associated with the troops of David. Some translations render the term as “sheep.” See Vered
Noam, “Essentialism, Freedom of Choice, and the Calendar: Contradictory Trends in Rabbinic Halakhah,” Diné
Israel 30 (2015): 126, 130.

3% m. R. Hash., 1.2.

376 Besides the shofar, the Hebrew Bible associates the sounding of the m73kn with sacrificial ceremonies in the
Temple, while the blasting of the former was reserved for the special commemoration of the new moon occurring on
the seventh month of Tishrei.

877 t. Rosh Hashanah, 1.10.
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As has been recognized, “. . the Bible generally associates ‘blasts of sound’ with Shofar, and the
delineation of Shofar for Rosh Hashanah and hatzotzerot for customary sacrifice became an early
recognized, traditional norm.”*’® Moreover, the blowing of the Shofar on the Jewish new year
took place exclusively in the Jerusalem Temple, prompting disagreements among the Tannaim
regarding how to preserve the rite following the destruction of the Second Temple in 70 CE.3"®
Regarding each of these horns, similar to the detailed discussion surrounding the proper
determination and announcement of the new year, the Mishnah investigates in some depth the
components of a legitimate shofar. A specific blowing technique, furthermore, appears to have
distinguished the ceremonial blowing of the trumpets, for both assembly and ritual sacrifices,
from the blasting of the shofar, whose origins may exist in more urgent military activities.38°

99 ¢

Hoenig correctly identified the pertinent terms of “order,” “pitch,” and “intensity” as receiving
their more elaborate treatment within Mishnah Rosh Hashanah. More specifically, “The fine
distinction between tekiah and teruah is rabbinic, not biblical; in the Bible both verbs are used
interchangeably for ‘sound.’”%! According to the guidelines set forth in the Mishnah,

M2 WHWI 731N MYY .NIINN WHWI AYOPN WY .whw whw Y ,whw ,mypn 170

The order of the sounding is three [sets] of three [blasts]. The duration of the tekia is
equal to three teruoth. The duration of the teruah is equal to three trembling sounds.

The sequence of three being sounded is further elaborated in Sifra Leviticus, whereby the

three blasts represent, on the one hand, kingship (ni*3%»), memorials (ni1i121) , and horn blasting

378 Sidney B. Hoenig, “Origins of the Rosh Hashanah Liturgy,” JQR 57 (1967): 313.
39 m. R. Hash. 4.1-2.
380 Num. 10:1-10; Hoenig, “Origins,” 320.

31 Hoenig, “Origins,” 321.
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(nino %), and on another level the theological impact of the revered ancestors, divine powers, and
the holiness of the divine name (nw17p1 m1ax Max).38 It is warranted, therefore, to note, in
addition to the lush agricultural imagery associated with the theme of rebirth in the new year,
that divine kingship and historical memory influence the concept of judgment governing the
rabbinic new year. Memory is largely one of memorializing salvation history, while royal, divine
judgment exists in tension with the more pristine atmosphere of rebirth. To these ends, the
unique rabbinic representation of the Jewish new year, regardless of earlier antecedents, cannot
be understated. The festival “was given decisive cultural and conceptual formation by the
Rabbinic Sages in the early centuries of the common era.”® In light of its eschatological and
juridical properties, this festival naturally warranted a scheme for defending Israel during the
universal judgment of humanity. The nature of the defense and its connection to eschatology,
moreover, illuminates the collapsing of time in many advocacy traditions, whereby the defense
of Israel looks forward to the more definitive divine judgment that permanently vindicates Israel

in the world to come.

6.7.1 Israel as the King’s Son: Invoking the Merit of the Patriarchs

The fourth century aggadic midrash, Leviticus Rabbah, maintains the relationship between the
new year and divine judgment while keeping strict lines of separation between the nations and
Israel, thus reserving a privileged place for the latter during God’s reckoning of human accounts.

The Babylonian Talmud, by contrast, acknowledges three classes of people subject to judgment:

382 Sifr. Vayik. Emor, 11.4.

383 Eli Reich, “God of Judgment, God of Compassion: A Reading of the Rosh Hashanah Service,” Judaism 46,
no. 3 (Summer 1997): 259.
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the wicked, righteous, and intermediate (2°11°a ,2°p>7% ,0°vwn).38* According to the Jerusalem
Talmud, in similar fashion, all humanity faces divine judgment.®® Pesikta Rab-Kannah
intersects with several motifs present in Leviticus Rabbah, allowing room for select comparisons
of various texts with regard to the supporting speakers advocating for Israel at the time of
universal judgment.®3

This discussion of the rabbinic new year festival will argue that, among the multiple
theological concerns of the text traditions, the phenomenon of advocacy reveals a stark contrast
between Gentile condemnation and Israel’s vindication, one consistent with other aggadic
orientations toward soteriology which include divinely supported intercessors. Furthermore,
when an intercessor in the form of a supporting speaker pleads for Israel in the divine courtroom,
the favorable outcome results not from Israel’s merit but rather through the counsel of the
advocate himself—or itself—who must negotiate the salvation of Israel in lieu of her inability to
satisfy the strict codes of divine justice. This pattern of vindication, hardly standard within
rabbinic literature, still indicates a common tradition of separation between Israel and Gentile,
raising the question of how deeply rooted extra-religious hostility was within Palestinian rabbinic
circles during the fourth and fifth centuries. Determining the degree to which such hostilities
were real or primarily literary constructions may further illuminate some traditions of midrashic

literature emerging in Palestine during a period of increasing Roman Christianization.

34 b, Rosh Hashanah 16.b
35y, Rosh Hashanah, 57b.

386 The text-critical problem of the relationship between Leviticus Rabbah and PRK exceeds the boundaries of
the present study. Foundational essays include, Joseph Heinemann, "Chapters of Leviticus Rabbah whose Origins
are Disputed”, (Hebrew) Tarbiz 37:4, 343; Jacob Neusner, "Appreciation and Imitation: The Priority of Leviticus
Rabba over Pesigta Derab Kahana,"PAAJR 54 (1987): 140-168.
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Leviticus 23:24, attesting to a formative stage in the development of the ancient festival of
trumpets, provides the scriptural basis for various leaps to divine judgement associated with this
celebration, judicial tropes employed as early as Philo and the Qumran literature, and then
developed more fully in the tannaitic corpus and subsequent aggadic midrash. The Leviticus
passage understands this festival, arriving between the spring harvest and the Day of Atonement,
as a special sabbath memorial marked by assembly and celebration.

WTPmRIPR TYR T9T TiNAY 00Y i W 1IR3 Pawa wifa ahRY YR 233 To% a7
“Speak to the Israelites as follows: ‘On the seventh month, on the first of the month, you
shall have a special sabbath observance, a memorial marked by the blasting of the shofar,
a holy convocation.”38’
While Numbers 29:1-6 further prescribes the burnt, grain, sin, and drink offerings associated
with the festival, its calendrical observance still shows no explicit rationale attached to
agricultural cycles, temple ritual requirements, or blessings for the abundance of crops. Early
rabbinic literature began associating the new year with produce tithing, but its primary attributes
pertained to Sabbath rest, Jubilee, and God’s enthronement, where the intercessory blasting of
the shofar encouraged God to accept Israel’s prayers for clemency.3® There appeared to have
been, therefore, a metaphysical justification for the date of the first day of the seventh month as
Israel’s new year.38°
During the tannaitic period, the New Year festival further developed as a period of divine

judgment, universal in scope by incorporating Jew and Gentile alike. Note how both the Mishnah

and Tosefta characterize the people being judged: 1157 121w 07w *xa 55/“All the inhabitants of

387 |Lev.23:24.
388 m, R. Hash., 1.1-3

389 See the discussion in Noam, “Essentialism, Freedom of Choice, and the Calendar,” 124.
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the world pass before Him.”3?° The innovation of Leviticus Rabbah 29 was to significantly
expand the intersectional celebration of both original creation and the eschatological judgment,
while also providing diverse theological representations of how this judgment would take place.
The connection between creation and eschaton would involve marked differences in outcomes
separating Israel from the Gentiles. What | will attempt to argue below is what distinguishes
Israel within these outcomes; namely, the people’s royal status as God’s elected son, Israel’s
association with creation itself, and the ancient oaths sworn by God to Israel.

This textual analysis first addresses Israel’s position as the king’s son, who despite his
standing to inherit the king’s estate, occupies a precarious position due to his trespasses. By
virtue of various forms of divine and patriarchal intercession, Israel ultimately preserves its place
as the elected son. Lev. Rabb. 29.1, through the opening of Rabbi Shmuel bar Nachman,
immediately establishes the relationship between celebration through the ram’s horn,
commemoration of creation, and the impending judgment of all creation, both in Israel and the
provinces (nm2>7an). Stark contrasts are posed between life and death, hunger and fullness, and
peace and the sword. Then twelve hours of the first day of creation are listed, beginning in the
first hour with the divine plan (mawnna 7%v) and closing with the final three hours, which include
human trespass, divine judgment, and divine amnesty (o172 X¥°).2°! Having determined the
creative and juridical components of the festival, the opening of the rabbinic discussion
addresses a comparison between Israel and her historical timeline of imperial oppressors, a

comparison situated within the biblical episode of Jacob’s ladder (Gen. 28:12-17). The midrash

30 m, R. Hash. 4.1; t. R. Hash. 1.10

391 5imv7, borrowing from Greek, &fjuog, in this context suggestive of public festivals wherein royal amnesty takes
place.
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has called Jacob’s faith into question, as he watches Babylon, Medea, Greece, and Edom
successively ascend and descend the supernatural stairs bridging heaven and earth. While God
has invited Jacob to likewise ascend the ladder, the patriarch fears attaining a similar outcome as
his predecessors. It is this lack of trust in God that results in Israel experiencing exile and
oppression at the hands of the imperial powers. She is, however, assured future pardon and
deliverance. The removal of God’s judgment and replacement with clemency is generated,
according to Rabbi Yehuda, Rabbi Nachman’s son, by the blasting of the shofar, which transfers
God physically from the throne of judgment (3>771 X05) to the seat of mercy (onnn xo>).3%?
Israel’s opportunity for clemency, in spite of her patriarchal founder’s great lapse of faithfulness,
strongly separates her outcome from the nations during the universal divine judgment. The
shofar blast here functions as an inanimate advocate, informing God of his annual relocation to
the mercy seat in response to Israel’s performance of atonement.

Israel’s predicament at the moment of divine judgment, according to Leviticus Rabbah 29.7,
resembles that of a king’s son standing trial before his own father, the offense in this case not
explicitly identified. The parable does suggest, however, that the divine sovereign was poised to
pronounce a verdict yet maintained a special relationship to Israel as both her father and accuser.
In order to make safe passage from condemnation to clemency, Israel is advised to appeal to the
merit of the patriarchs (max m>r), whose names must be recited before God on the first day of
the seventh month.
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A parable: [This may be compared] to the son of a king that was standing trial before his
father. His father said to him, “If you seek to be acquitted before me in your judgment on

392 For a variation on the contents of each divine hour, as well as the movement from the judgment to the mercy
seat, see b. Avod. Zar. 3b.
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this day, appoint for yourself so-and-so the successful advocate,** and you shall be
acquitted of the judgment before me.” Likewise did the Holy One, blessed be He, address
Israel. “My children, if you seek to be acquitted of the judgment before me on this day,
mention the merit of the ancestors, and you shall be innocent of the judgment before
me.394
This divine counsel does not convey the notion of Israel receiving ongoing benefits through the
merits of the three patriarchs; their very names must be recited in order to avert a condemnatory
verdict just prior to God’s universal judgment. Therefore, the notion of advocacy is both
ritualized and performative. While the rabbis do not map the choreography of the festival
performance, one envisions a festival of blasting the shofar while alternatively pleading the
names of the patriarchs.
The pleading of Abraham especially is thought to afford Israel a completely clean slate; this
claim is situated in PRK within a series of statements confirming the outright wickedness of

humankind.
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As for all the follies and falsehoods that Israel commits in this world: our ancestor
Abraham [possesses] sufficient [merit] to atone for all of them. And what is the reason?
“He was the greatest of men among the giants” (Josh. 14:15).3%®

393 The term used for “advocate” here, 012177, is unattested in Greek lexicons. It appears to be a Hebrew
variation on dwoAdyoc (dikologos, “lawsuit-arguer, and by extension, an advocate). 0u9°1 may be a combination
of vikn (nikeé) and Adyog (logos), suggesting one who employs victorious arguments and thus a successful advocate.
It could also derive from veikog (neikos, quarrel, strife) + Adyoc (logos), meaning woodenly a spokesperson of strife.
By whatever means this rare word entered into the rabbinic vocabulary, it strongly suggests an experienced or
successful advocate.

394 | ev. Rabb. 29:7; See also PRK 23.7.

3% PRK, 23.8.
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Each patriarch, moreover, confers a specific benefit upon Israel, as explained through scriptural
references associated with their redemptive attributes.®*® Abraham occupies the prominent place
of being first; Isaac is inseparable from the salvific power of his near sacrifice on Mount Moriah,
and Jacob embodies Israel’s status of divine election.
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[Regarding] “On the first,” this is Abraham, as the Scripture states, “Abraham was first”
(Ezek. 33:24). [Regarding] “a memorial of shofar blasting,” this is Isaac, as the Scripture
states, “He looked, and there was a ram . . . ”’(Gen. 22:13). [Regarding] “a holy
convocation,” this is Jacob, as the Scripture states, “Hear me, God of Jacob, and Israel
whom I called” (Is. 48:12). And when you shall mention the merit of the ancestors, you
shall be acquitted before me in judgment, on the seventh month.>%
Of the three scriptural allusions to the patriarchs above, the first establishes line of descent, the
second illustrates the connection between Isaac’s merit and the ram’s horn, whereupon the rabbis
will continue discussing the binding of Isaac’s redemptive value once the ram’s horns are
entangled in the thicket (Gen. 22:13).
b. Rosh Hashanah 16a understands the binding of Isaac as transferring merit to Israel in the
sense that, once the shofar is blasted, the act of sacrifice near averted is transferred to Israel

herself, as if the people themselves had been bound, not slain, and delivered on that day.
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Rabbi Abbahu said, “Why do they blast from a horn that comes from a ram? The Holy
One, blessed be He, [said], ‘Make a blast in my presence with a Ram’s Horn, in order
that I may remember on your behalf the binding of Isaac, the son of Abraham, and I will
raise you up as if you had bound your own selves before me.’”3%

3% For a discussion of the threefold advocacy of the patriarchs within this midrashic tradition, see Steven G.
Sager, “Studies in three Pisqaot of “Pesiqta de Rav Kahana” Midrash,” PhD diss. (Duke University, 1989), 92 ff.

397 |ev. Rabb., 29.7

3% Iy, Rosh HaShanah, 16a.
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The reference to Jacob is associated with both the divine name itself and the process of gathering
together God’s people in a holy ceremony (%7p ®7pn). The parallel text from PRK, furthermore,
helps to illuminate the eschatological privilege Israel will maintain when God performs a
sweeping judgment of the world. Sager’s study illuminates this intersection of salvation
privilege, advocacy, and the eschatological stakes involved.

The threefold advocacy of the patriarchs is symmetrical with the three point
metaphor of instruction/learning presented in the first half of the petiha. Each
one presents a pertinent example of God instructing Israel for their benefit as
regards the celebration of the New Year. The metaphor of the tools addresses
the personal issue of improving self conduct and controlling the evil inclination.
Invoking the merit of the patriarchs speaks to formal, public, liturgical advocacy
not unlike the parable’s advice of enlisting the aid of a renowned advocate. The
potent advocacy of the patriarchs now joins that of the ram’s horn as further
evidence of God’s desire for Israel “to be found innocent” on the first day of the
seventh month.3%°

In this midrash, the ram’s horn is synonymous with the merit of Isaac, suggesting that sounding
the horn and reciting patriarchal merit occur in tandem, or perhaps in an antiphonal call and
response. The ram’s horn conveys the further meaning of the Israelites destined to experience
exile in the most powerful kingdoms of the earth: Babylonia, Media, Greece, and Rome.
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Rabbi Huna in the name of Rabbi Isaac said, “This teaches that the Holy One, blessed be
He, showed Abraham the ram, released from one thicket and entangled within another.
The Holy One, blessed be He, said to Abraham, “So shall be your children in the future,
seized by the nations, entangled in troubles, and marched from one kingdom to another,
from Babylon to Media, from Media to Greece, and from Greece to Edom. And her
outcome is to be redeemed by the horns of the ram, as the Scripture states, “And the Lord
shall appear to them, and his arrow shall go forth like lightening, etc., he will sound the
ram’s horn” (Zech. 9:14).4%

3% Sager, “Studies in three Pisqaot,” 93.

400 | ey, Rabb., 29.10.
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This passage expresses the soteriological nature of the new year festival, as its ritual acts ensure
God’s defense of Israel at the anticipated eschaton.

The first act of separation between Israel and the Gentiles, according to the passage above,
pertains to release from guilt when Jacob doubted his ability to ascend the ladder to heaven. The
second degree of separation involves release from servitude to world empires. This redemption,
however, goes beyond liberation from rulers, for the midrash offers additional interpretations of
the relationship between Israel and the nations that confirm their strict separation with respect to
salvation outcomes. This is evident in the approach taken in Leviticus Rabbah 29.2, where the
rabbis compare Jacob with the kings of the four nations that attempted to ascend Jacob’s ladder
to heaven.*®* While the kings have the audacity to ascend, which leads to their successive
divinely forced descents, Jacob does not believe God when he is told to ascend, which is
identified as the cause for Israel’s eventual exile. Israel, however, will ultimately be redeemed
from the subjugation of the four kingdoms, in contrast to the decisive punishments exacted on
the nations.

Also unlike the Gentile nations, Israel will only be chastised to the degree that she is refined
in preparation for the future world to come.
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"It teaches that the Holy One, blessed be He, showed Jacob the ruler of Babylon
ascending and descending; [the ruler] of Medea ascending and descending, [the ruler] of
Greece ascending and descending, and [the ruler] of Edom ascending and descending.
The Holy One, blessed be He, said to Yaakov, Y ou should also ascend'%2

401 The association between Jacob’s dream and Israel’s new year is evidenced as early as Jubilees 31:3-32; 32:4-
29.
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When Jacob fears that he will descend in disaster should he climb the ladder, his lack of
faithfulness results in God’s future sentencing of Israel to a prolonged period of exile under each
regime that originally attempted to ascend to heaven. Upon previewing the future plight of Israel,
Jacob considers the possibility that exile may endure forever, but he receives divine assurances
that the sentence is temporary. The fate of the subjecting nations, on the other hand will result in
an unfavorable outcome reflective of God’s original expelling of each Gentile ruler from the
realm of heaven.
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"For | will make an end of all the nations where | have dispersed you" (Jeremiah 30:11).
As for the nations of the world who exhaust their fields, I will destroy them; but [as for]
Israel who does not use up their fields, as the Scripture states, ‘you shall not fully reap the
corner of your field” (Lev. 23:22), I will not destroy. But I shall discipline you by
judgment, disciplining you by sufferings in this world in order to cleanse you from your
iniquities in the world to come. When? In the seventh month.”4%3
The connection between Israel’s redemption and patriarchal merit, therefore, is equally a
connection to God’s doing away with both the Gentiles and their land, more specifically the
produce of their labors. The contrast between Israel and non-Israel demonstrates a hostility not
unlike the sectarian views of God’s enemies in Late Second Temple literature.
When the divine court renders judgment, it applies to both Israel and the nations, the outcome

marked by strict divisions and a polemic against the outsider. The unfavorable judgment exacted

on the nations, portrayed as the enemies of Israel and their king, may look back to some of the

403 |pid; Pesik. Rab. Kahn., 23.2.
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royal Psalms that speak of the enemies of God. The midrashic literature, however, conceives of
these enemies as purely set against Israel.
The battle has been reduced to a juridical struggle, a war of words, evidence, and
testimony, which perhaps reflects the reality of Byzantine Palestine when the Jews did
not have an army and would not fight on the battle field.***
Perhaps equally striking are the supernatural, post-mortem abilities of the three patriarchs to
transfer acquittal to the congregation of Israel, in this case the advocates manifesting in a
rabbinically expanded performance of the past experiences of the patriarchs. These
representative lines of Israel’s defense are not equal, furthermore, in their possession of merit.

Abraham and Isaac appear, through their signature acts, far more meritorious than the patriarch

Jacob, whose sin at the divine ladder is only forgiven through God’s unilateral act of clemency.

6.7.2 The Shofar and the Ox-Goad
As mentioned above, Israel’s entitlement to advocacy and intervention during the final
judgment is evidenced by the blasting of the Shofar (7v1n), which occasions God’s relocation
from the “throne of judgment” (7777 X02) to the “throne of mercy” (2»n7 &03). The problem
arises that, according to the strict standards of divine justice, Israel cannot attain acquittal for her
sins, but through the blasting of the Shofar, a transfer of God’s seat of power occurs from justice
to mercy.
VWY ,AYIIN2 DR 9V ,0Y0 XD LI R P72 ,]0T ROD OV a9 2w K17 N2 WITRaw vwa
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At the time when the Holy One, blessed be he, reigns and ascends upon the throne of
justice, he ascends by means of justice. What is the reason? “God ascends with a blast.”

And when Israel takes their shofars and blasts them before the Holy One, blessed be He,
He rises from the throne of justice and sits upon the throne of mercy, as it is written, “The

404 Jeffrey L. Rubenstein, “Mythic Time and the Festival Cycle,” The Journal of Jewish Thought and Philosophy
6 (1997): 175.
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Lord, at the blast of the shofar.” And he is filled with mercy on their account, and being

merciful to them, he changes the standard of strict justice on their account to [the

standard] of mercy. When? On the seventh month.4%
The intercessory blasting of the shofar reveals a rabbinic representation of the interaction
between the divine court and the community of Israel.*%® In each case, God’s intervention within
the community is required in order for Israel to receive deliverance, while the non-inclusion of
Gentiles within the paradigm of deliverance remains very real. For example, the illuminated
divine countenance (o°15 7x) descends to the earthly court in order to clarify urgent matters of
halakhah among select “elders” (2°1p1), rulings of course which will apply to the congregation of
Israel. The Gentiles, however, lack any divine legal intervention guiding their laws and courts.
The method of blasting the shofar, furthermore, enables Israel to propitiate their God: oy WX
T¥19N2 ORM2 DR MNoY Py w/“Happy are the people that know how to persuade their creator
through the shofar blast.”*%” Yet the God of Israel remains non-responsive to the trumpet blasts
of the nations, whose instruments are distinguished by their Greek and Latin names, 031950
(cdAmyE) and owpia (biicina). The shofar blast entails a privileged form of communication
between the divine and Israel and characterizes the outsider as possessing an inferior horn, as
well as a non-propitiatory method of sounding it. The intercessory properties of the shofar,
therefore, serve to distinguish it from the horns of foreign culture and build a further case for
Israel’s election on the universal day of judgment.

The representation of God’s movement from the throne of judgment to the seat of mercy is

quite emphatic as well in Pesikta de-Rab Kahana, where further support is garnered for the

405 | ey. Rabb. 29.3

4% See further, on how God favors Israel’s standing within the divine court on the day of judgment, y. Rosh Ha-
Shanah, 1.3.

47 PRK 23.4.
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special election of Israel, in spite of her lacking any unique merit that might qualify her for such
election. Consider Rachel Anisfeld’s understanding of PRK’s movement of God, through the
shofar blast, to the seat of mercy.
One of the most pronounced themes of this chapter in PRK is God’s movement “from the
attribute of justice to the attribute of mercy.” While this theme is not a surprising one for
Rosh HaShanah, it should be noted that other themes were equally possible, such as the
theme of God’s coronation and kingship, and indeed the theme of His judgment. It thus
seems significant that the chosen theme is God’s mercy and not His judgment and that
this theme is captured here repeatedly in terms of movement or change. Moreover, it
seems significant that the theme of divine movement toward mercy is more prominent
than the theme of human movement toward improved actions and repentance. %
The shofar blast, according to this characterization, indicates a human endeavor not characterized
by any herculean effort toward atonement or character development, yet the action provokes a
monumental response on the part of God, in as much as condemnation for sins has been nullified.
Divine intervention facilitating Israel’s redemption is further evidenced in Leviticus Rabbah’s
interpretation of the evil inclination in humanity, whose taming is likened to the prodding of a
heifer with an ox-goad. The opening scripture for this principle comes from Isaiah 48:17: “Thus
says the Lord, your redeemer, the holy one of Israel, ‘I am the Lord your God, who teaches you
how to benefit, who guides you on the path you should walk.” Playing off “the one who teaches
you” (77%9%), the midrash considers the teacher, in this case God, prodding Israel in the manner
that the farmer trains the heifer: “The one who prods you, just as the 0x-goad prods the
heifer.”*%® The midrash then presents three names by which the Ox-goad is called, each

respectively associated with imparting instruction, knowledge, and discernment to the heifer.

The text then employs a fortiori reasoning to claim that, given men design an ox-goad to guide

408 Rachel Anisfeld. Sustain Me With Raisin-Cakes: Pesikta DeRav Kahana and the Popularization of Rabbinic
Judaism (Leiden: Brill, 2009), 87-88.

409 |_ev. Rabb. 29:7, X1 X772 Tpon XORON PTAT 1D T2 TPO0
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and discipline a heifer, how much more important that people should receive some form of
prodding to avoid the evil inclination, whose intention is to banish people from the world to
come. The designing of a divine goad, therefore, aims to steer Israel clear of the evil inclination.
A person is incapable of manufacturing this goad: “The Holy One, blessed be He, says, ‘A man
makes an ox-goad for his heifer, but he does not make an ox-goad for the evil inclination.” [AS

the Scripture states], ‘The one who guides you in the way you should go.”***°

6.7.3 The Evidence of the Talmud
The Jerusalem Talmud, in tractate Rosh ha-Shanah, offers an illuminating reading of God’s
unique legal and soteriological attributes that is quite interactive with imperial political and legal
procedure. Within a much broader section focused on the nature and timing of God’s new year
judgment, when all people will pass before him, Rabbi Lazar makes a distinction between the
ordinances of a king and the God of Israel.
X7 RPN XY 7013 N AT W2 70N O7IWAW XTI DDOIAIN DI N D102 RID YD 227 MR
DR AW DYV 77 T2°7N PR 7T N3 RDKR 1R KT TN WITR 22N MK 207 pn 0K
79NN AMNPW MR SN RIT IR 2 IR NHAWH
Rabbi Lazar said, “napd Baciiémg 6 vopog dypagoc.*** According to the custom of the
world, a King of Flesh and Blood issues a decree. If he so desires, he upholds it; or if he
so desires, others uphold it [rather than he himself]. But the Holy One, blessed be He,
does not act like that. Rather, he issues a decree and upholds it from the beginning. What

is the basis for this? ‘They shall observe my ordinance, I am the Lord.”**? [That is to say],
I am the One who observed the commandments of the Torah from the beginning.’”*!3

410 See also PRK 23.7, (ow ow) 70 7172 72°772 ,1277 W 1R Y7 TX°91 1277 W 07X 0197 ,3"apn K.

411 «“Regarding a king, the Law is not recorded.” The Greek rendering of the translation more accurately captures
the indebtedness of the rabbis to their surrounding Greek context, as they obviously deemed it important to retain the
original language in this strong claim made concerning worldly monarchs.

42 | ey, 22:9,

413y, Rosh ha-Shanah, 1.3.5/57b.
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The opinion appears to convey that the worldly king incurs no obligation to uphold the very
edicts he passes, such that, while the people’s observance is obligatory, the king’s remains
optional. The laws of the God of Israel, by contrast, derive from their being legitimized by God’s
observance of his own decrees from their very inception. To keep the divine law, therefore, is to
imitate God himself. The rabbis then apply the example of God rising before Abraham in
Genesis 18, when the patriarch had become quite old, to confirm the law of rising and revering
the presence of an elderly person.*4

Having established the unique nature of their God, the rabbis then proceed to the special
merit of Israel in relation to impending judgment. Two opinions are presented in relation to
Deuteronomy 4:7-8, which are worth citing in full for the sake of understanding the talmudic
application of written Torah to the legal and soteriological contexts of final judgment.

SR 23T 01 7 PR ARP 922 WHOR 712 YRR 2029p 29K 17 WK 9973 09 0 03
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For who is such a great nation that should have God so close to her, as is the Lord our God

whenever we call to Him? And who is such a great nation that should have statutes and

ordinances as righteous as this entire Torah, which | am presenting before you this day?**
The purpose of the scripture is one of distinguishing Israel from other nations, just as their God,
by virtue of its faithfulness to its own laws, was distinguished from a king. Here the nearness of
the people to their God, along with their privileged access to just laws, makes them unique
among all the other nations. This principle provides an opening for the first interpretation of
Rabbi Simon.
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44 | ey, 19:32.
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Rabbi Simone says, “It is written, ‘For who such a great nation that has righteous statues
and ordinances, etc?’”*!% [As for] Rabbi Hamabh, in the name of Rabbi Haninah, and
Rabbi Hoshaiah, the first argues as follows: “Which nation is like this nation? According
to the custom of the world, a man knows that he faces judgment, so he dresses in black,
dons a black cloak, and allows his beard to grow, since he does not know how his
judgment will turn out. But for Israel, this is not the case. Rather, they wear white
clothing, don white cloaks, and shave their beards. They also eat, drink, and rejoice,
knowing that the Holy One, blessed be He, will perform miracles on their behalf.”

Simon’s analysis reveals a certainty among Israel that the nation will be vindicated during divine
judgment, while all other people must endure a period of uncertainty prior to receiving their
verdict.

Rabbi Hoshaiya, however, interprets Deuteronomy 4:7-8 differently, instead focusing more
on the internal operations of the courts.*!’

77 AR IR 0200 Q1 1T MR NUIWT D2WAW AT DRI TAIRD AN T OR R I
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But the other said, “Is there a people like this people?” According to the custom of the
world, if the sovereign says that the trial is today, and the robbers say it is tomorrow, to
whom does one listen? Not to the ruler? But the Holy One, blessed be He, does not act
like that. If the court declares, ‘The New Year is today,” the Holy One, blessed be He,
says to the ministering angels, ‘Raise up the platform,*® let Advocates and Accusers take
their stand, for my children have declared that today is the New Year.” And if the Court
ruled to move the day to tomorrow, the Holy One, blessed be He, says to the ministering
angels, ‘Remove the platform, the Advocates, and the Accusers, for my children have
ruled to transfer [the New Year] to tomorrow.””

416 Deut. 4:7

417 While the JT is not entirely clear regarding which teaching is attributed to which rabbi, PDRK considers the
second interpretation as belonging to Rabbi Hoshaya.

418 01, From Greek, Bjuo, indicating a raised platform provided for either a judge presiding at court, a tribunal,
or both. For its associations with a Roman courtroom, refer to Lev. Rabb. 13.5.
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Here an Israelite court determines the precise arrival of the New Year rather than the heavenly
court. This is significant, for it in effect claims that the eschatological judgment day of all
humanity happens at the pleasure of Israel’s courts themselves, rather than at the determination
of a divine court. God’s court prepares itself for this proclamation, having the advocates and
accusers prepared for when the proceedings take place. The nature of this adversarial divine
courtroom of course exhibits a touch of irony, in as much as it awaits the announcement of the
rabbinic court before pronouncing trial and judgment, yet it is organized along the lines of a
Roman court, where the prosecution and defense will exchange arguments regarding the
judgment of Israel.

The biblical festival of trumpets was associated mainly with a community sabbath rest
accompanied by a solemn assembly and shofar blasting. The early rabbinic evidence of the
Mishnah and Tosefta indicate that the first of Tishrei became associated with God’s
enthronement, universal judgment, and the blasting of the shofar. In this setting, the rabbis had
conceived of Israel as securing an annual means of exemption from divine condemnation. We
have also witnessed that Leviticus Rabbah 29 represented this judgment in strict binary terms,
not between righteous and wicked individuals, but between the congregation of Israel and the
empires of the world, represented by Babylon, Media, Greece, and Rome. Israel’s passage from
condemnation to acquittal does not occur through the people’s own merit but rather through
divinely instituted forms of intercession and advocacy. The sources of these interventions have
thus far been found in the rabbinic constructions of Israel as God’s son, patriarchal merit, the
sounding of the shofar, and Israel’s privilege to be released from the evil inclination. Israel is

also seen as occupying a more privileged place in the divine courtroom, whereby God even
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allows the rabbis to establish the date of the new year’s festival in consultation with the divine

court.

6.8 Advocacy and Judgment in Rabbinic Interpretations of Samuel

Several biblical writers viewed Samuel as a supporting speaker and intercessor for Israel. His
credentials are confirmed in both the Deuteronomistic Histories as well as in subsequent
passages of prophetic literature.**® The gathering of the Israelites at Mizpah in 1 Samuel 7:3-6
demonstrates the prophetic office of instructing the people as to what actions will justify them
before their God, a proclaimed assurance of deliverance (onx 7% o°nws 1), and a further
pledge that the prophet will recite a prayer—more specifically an appeal—to Yahweh on behalf
of the people (7)1 -9% 037v2 2%20K)). While Samuel’s qualifications demonstrate him as the
culmination of the prophet-judge tradition, his ability to speak for Israel, and then convey God’s
demands back to the people, shows that he mediated deliverance to Israel until the inception of
the Davidic monarchy and the alterations of the prophetic office—at least textually—which
accompanied this development. This reality emerges within Samuel’s farewell speech, where he
reaffirms the wickedness of the people in requesting to be ruled by a king (1 Sam 12:17). The
tension between the prophet-judge’s comparison of the divine king, Yahweh, with a human
monarch exercising absolute powers indicates, therefore, that prophets will continue to occupy a
prominent role of speaking and interceding on behalf of Israel. In this sense, the last portion of
this farewell speech proves quite telling, with the Israelites urging,

T 1R PR 797 DNeD 92 T9Y A19R) T3 NI TIRY TE7N T TOX T TTYR 22907

419 Jer. 15:1a is illustrative: 777 oyn =98 Wo1 PR 2397 2xmus agh 1By “ox 5% 1M Y/ “Yahweh then said to him,
“[Even] if Moses or Samuel were standing before me, my spirit would not be [disposed favorably] toward this
people.”
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“Intercede with Yahweh on behalf of your servants, so that we do not die, for we have
added evil to all our sins by requesting a king for ourselves.*?

The performance of intercession for Israel is indeed required of Samuel, who equates the neglect
of this office as tantamount to sin against God: %%5n:3% 270n 73772 Xungn > 72°90 °53x 03
ny7va/Moreover, as for myself, far be it from me to sin against Yahweh by neglecting to plead on
your behalf.”4

The reception history of Samuel at times shows tendencies to emphasize the intersection
between the prophetic and intercessory roles, which are unquestionably related to the prophet’s
role in securing salvation for the people. The text of 3 Enoch issues a strong statement regarding
these offices.

But when the Holy One, blessed be he, shall see that there is none righteous in that
generation,"” none pious on the earth, no righteousness in men's hands, no one like Moses,
no intercessor like Samuel, who could entreat the Omnipresent One for salvation, for
redemption, for his kingdom to be manifested in the whole world, for his great right hand
to be set before him once again, so that he might effect with it a great deliverance for
Israel; then the Holy One, blessed be he, will at once remember his own righteousness,
merit, mercy, and grace, and, for his own sake, will deliver his great arm, and his own
righteousness will support him, as it is written, “He saw that there was no one”—Ilike
Moses, who sought mercy many times for Israel in the wilderness and annulled the
decree against them—"and he was astonished that there was no intercessor”—Iike
Samuel, who interceded with the Holy One, blessed be he, and cried to him; and the Holy
One answered him, and did what he wanted, even what was not foreordained, as it is
written, “It is now wheat harvest, is it not? I will call on the Lord and he shall send
thunder and rain.”*?2

This late ancient work incorporates many of the essential aspects of the advocate-intercessor’s
role. First, it looks forward to the eschatological moment when, in spite of the dangers for all

people, righteousness will be virtually absent. The advocates of old, such as Moses and Samuel,

4201 Sam. 12:19
421 Ipid., 12.23

422 3 Enoch 48, 5-7, OTP 1, trans. P. Alexander.
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will no longer appear. Yet for the sake of God’s own righteousness, salvation will still be granted
to the people, despite their overall lack of merit.

There exists a rabbinic tradition concerning Samuel that the first and fifth blessings of the
eighteen benedictions are connected to him by virtue of his both crying out and having his
prayers heard on behalf of Israel. The context of this passage pertains to the refraining of reciting
“recollections” (ni11727) or shofarot (nino9iw) except during the New Year’s festival (w7 wXn),
the Jubilee (225), or a period of war (mnnon nyw).
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Concerning the first [blessing], [the prayer leader] recites, “The one who answered
Abraham.” It has been taught [in a Baraita], “There are those who reverse [the order of
the blessings, reciting first, ‘The one who hears] cries,’ in respect to [the blessing of]
Elijah, [and then reciting, ‘The one who hears] prayer,’ in relation to [the blessing] of
Samuel. Concerning Samuel, [one can choose either order], as it is written concerning
him, ‘prayer,” and it is written concerning him, ‘Crying out.””*?3

The scriptural attestation of Samuel praying and crying out for the people warranted his
inclusion within the early development of the eighteen benedictions, and the petitions in 1
Samuel 12 appear foremost on the minds of the rabbinic interpreters. A passage from Bavli
Bera/ot 12b demonstrates this reverence for the prophet-judge on account of his intercession for

Israel.
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And Rabba bar Hinnana Saba stated in the name of Rab, “As for anyone who has the
ability to petition for mercy on behalf of his fellow man but does not request it, he is
referred to as a ‘sinner,’ as the Scripture states, ‘And as for me, far be it from me, that I
should sin against the Lord by ceasing to intercede on your behalf’” (1 Sam. 12:23).
The rabbinic discussion, to this point, has focused on how one should declare the justice and

righteousness of God during the third blessing of the eighteen benedictions. Rabba bar Hinnana

428 b Ta’anit, 17a.
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has suddenly gone off topic and raised the issue of pleading on behalf of one’s fellow citizens.
The rabbis wrestle with the distinction between pleading for an individual or a community,
considering the opinion that an individual who feels shame is forgiven. Samuel’s example is
again considered, in this instance when he was conjured up from the dead so that Saul could
plead to the prophet in desperation over God’s abandonment of him. The rabbis, citing 1 Sam.
28:18, determine that Samuel guarantees a place for Saul in the prophet’s realm of the afterlife:
XN "Y1’ 227 K Y 7712 A0k [nm1]./ ‘And tomorrow, you and your sons will be with
me.’ Rabbi Yochanan said, “‘With me,” meaning in my designated location.” 7% here is
probably referring to a designated area which the rabbis perceive as being reserved for the
righteous in the afterlife.*?* In both texts it is clear that the rabbis believe that Samuel, upon
receiving Saul’s plea, was able to intercede, thereby guaranteeing him divine forgiveness and a

secure place in the postmortem world.

6.9 Solomon and the Prayer of Dedication

While rabbinic discussions of Solomon are numerous, the nature of his Prayer of Dedication
(1 Kings 8) deserves careful attention, as it addresses a ruler’s responsibility to plead for the
peoples’ welfare before a transcendent God. Solomon has acknowledged in the dedication that
the divinity lacks any inherent need to reside within profane space, and therefore it reflects God’s
benevolence that he chooses to reside within their city and consider the security of the people.
The ritual performance has Solomon proclaiming that, despite the gravity of sin, the people of

Israel may come directly before God. Solomon acts as the preeminent leader by virtue of his

424 See also, b. Erupin, 53b. In both texts it is clear that the rabbis believe that Samuel, upon receiving Saul’s
plea, was able to guarantee him forgiveness and a secure place in the postmortem world.
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position as king, while acting as the intercessor who bridges the vast chasm between humanity
and God. Michael Widmer has referred to the prayer of dedication as “Solomon’s sevenfold
intercessory prayer on behalf of Israel and the foreigners.”*?> While this characterization possibly
overstates the extent of the pericope’s audience, intention, and theological principles, there is
little doubt regarding Solomon’s intercessory function as one advocating for the state of Israel, in
this case as a preventative means of warding off sin and affording a mediatory resource at a
centrally located, consecrated space.

The degree of salvific power inherent within the dedication ceremony is not lost on the rabbis,
who recognize the principles of petition, forgiveness, and redemption within the biblical
narrative. The power of the event is well encapsulated in the affirmation by the divine voice,

X271 W > Paa 013/ “All of you are reserved for the life of the World to come.”*?% In
rabbinic literature, the dedication ceremony of Solomon, including his intercessory appeals,
normally serves to support larger arguments that seek to confirm Solomon’s piety at the

ceremony. A few representative examples in this regard will illustrate this line of argument.

In b. Berahot 31a, Solomon’s dedication prayer, focused on a direct request for help on the
people’s behalf, belongs to several other lines of evidence governing the proper way to pray. One
prays three times daily in the direction of Jerusalem; one prays silently during the Amidah,
following the example of Hannah. In terms of the order of prayer, one must first engage in songs

of praise; only then may one recite one’s personal requests. This principle draws support from

425 Michael Widmer, Standing in the Breach: An Old Testament Theology and Spirituality of Intercessory Prayer
(Winona Lake, IN.: Eisenbrauns, 2015), 253.

426 1y, Moed Katan, 9a; Gen. Rabb. 35.3
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Solomon’s dedication prayer, in which a few simple words supposedly supply the evidence for
praise prior to request.
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One might believe that a person can request his own needs, and afterwards he may pray.
[But this] has already been explained by [the example of] Solomon, as the Scripture
states, “[So turn thyself toward the prayer and supplication of your servant, O’ Yahweh
my God], so as to regard his joyful praise and prayer.” Rinnah is [a form of] prayer, [and]
tefillah [pertains] to a request. One therefore does not recite a matter of request after the
emet v'yatsiv.**’ But following prayer even the order of the Day of Atonement
confessions one may recite.*28
The teaching, derived from Solomon’s proclamation, is consistent with earlier texts stating that
the petitions of an advocate must be preceded by praise for the sovereign, whether that be the
emperor, king, or God himself. The first term for prayer pertains to songs of praise, which must
come prior to direct requests from God. The prioritizing of forgiveness, which Solomon was
attempting to secure during his original dedication prayer, and which the rabbis have presented
in the form of the Yom Kippur confessions, helps articulate how these requests Solomon speaks
of involve redemption from sin.

The relationship between the blessings of the Jewish Amidah prayer and Solomon’s
dedication ceremony are likewise apparent, where appeals for mercy and forgiveness surround
the stating of prayers at the Temple’s inauguration.
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To what are related the twenty-four [blessings] of the fast days? Rabbi Helbo said, they
are in relation to the twenty-four songs of praise which Solomon recited when he brought

427 Designating the title of a prayer following the Hebrew Sk ’ma during both morning and evening religious
service.

428 1y Berahot, 31a.
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in the Ark to the Temple’s Holy of Holies.” If this is the case, let us indeed recite [these
songs of praise] each day. When did Solomon recite these? On a day of [petitioning for]
mercy. It follows that we also recite them on a day of [petitioning] for mercy.*?°
In this instance, Solomon’s form of prayer before God at the dedication is one of repeated
requests for mercy. These blessings act as a model for how Israel herself should pray during a
time of special appeals for God’s clemency, namely during the Day of Atonement festival.*®
Such prayer, moreover, is quite distinct from the lawcourt prayer patterns employed by an
intercessor during an immediate crisis. These are daily forms of devotion that ideally act as a
preventative in the event the people are found guilty of transgression.
Another amoraic tradition has Solomon pleading on behalf of his father David at the
dedication ceremony, as God had assured David that the resolution to his requests for
forgiveness would take place during Solomon’s reign as king. The initial recitations of praise,

however, do not persuade the God of Israel.
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When Solomon had built the Temple, he sought to bring the Ark into the Holy of Holies.
The gates then clung to one another. He recited twenty-four songs of praise, but he was
not answered.

When Solomon appeals, however, on the basis of David’s merit, God immediately responds,

even though the intercessory prayers are ostensibly on behalf of David himself for past offenses.
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429 h. BerachOt, 29a.

430 An alternative tradition exists in Lev. Rabb. 12.5, where the dedication of the First Temple occurs
concurrently with the celebration of Solomon’s marriage to one of the Pharaoh’s daughters. The events are
interpreted as the catalyst for God’s decision to eventually destroy Jerusalem. See Gerhard Langer, “Solomon in
Rabbinic Literature,” in The Figure of Solomon in Jewish, Christian and Islamic Tradition: King, Sage and
Architect, ed. Joseph Verheyden (Leiden: Brill, 2013), 136.
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As soon as he stated, “Lord God, do not turn away the presence of your anointed one.
Remember the piety of David your servant,” immediately he received an answer.*3!

The intention of the midrash appears one of emphasis on David’s merit as opposed to that of
Solomon. In spite of Solomon’s great power and accomplishments, his ability to plead
successfully for remission of sins is futile in absence of the mentioning of his father’s name.

The Babylonian Talmud has also associated Solomon’s Temple dedication ceremony with the
Rosh Hashannah festival, which was already seen above to convey strong soteriological,
eschatological, and intercessory properties. As noted, the rabbinic construction of the Rosh
Hashannah festival merges the operations of the earthly and heavenly courtrooms, thus
establishing a mode of judgment which partially collapses the barriers between holy and worldly
space. Divine judgment indeed depends upon human consecration, both legal and religious, of

the date of the new year.
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Our Rabbis have taught [regarding this Scripture]: “For this [new year festival] is a
statute for Israel, an ordinance of the God of Jacob,” teaching that the divine court cannot
convene for judgment unless the earthly court [first] sanctifies the month.*?
In effect, this connection enables the idealized Sanhedrin to claim the privilege of some degree
of authority over the universal judgment process. While the Amoraim did not invent the idea of
judgment coinciding with the new year festival, the uniquely rabbinic transformation of the

adjudication process, along with claims to participatory authority in partnership with the God of

Israel, demonstrates a signature form of converging the legal with the soteriological, the earthly

431, Sanhedrin, 107b.

4321y Rosh Hash. 8b
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with the divine. The further step taken, however, involves representing the king’s function within
this salvation event.
Ny VO 172V VAN WARIY 1T 72NN DI ToN MK TP KTOM 27 IMRT RTOA 277D
[This teaching] is in accordance with Rabbi Hisdah, as Rabbi Hisdah has said,
“[Concerning] the king and community, the king enters first for the judgment, as the
Scripture states, “[that He may enact] the judgment of His servant and the judgment of
His people” (2 Kings 8:59).
The larger context of Solomon’s closing portions of his dedication speech pertains to
establishing his words of supplication for the people as a daily means of judgment, according to
the rabbis, first for the king and next for the community.**®* Solomon here, unlike his limited
capacity to plead in b. Sanhedrin 107b, has assumed the authority to plead regularly both for the
monarchy and his people, to become the first line of defense in the event of their transgressing

against their God, who now works in partnership with the earthly judge. With the Israelite

monarchy long dissolved, the privilege of the judicial partnership falls upon the Sanhedrin itself.

6.10 Halakha and Eschatology in the Rabbinic Elijah

Among the many heralded biblical figures appearing frequently in rabbinic literature, the
manifestations of Elijah are noteworthy, for such incidents offer insight into the rabbis’
conceptions of themselves in relation to Israelite prophetic traditions. Within the present
discussion, the focus pertains to a dual function Elijah occupies in rabbinic texts, where he at

once intervenes and at times resolves halakhic disputes among the rabbis,*** while at the same

33 1 Kings 8:59: ¥y vawm 172y vawn | NiYy? 1272) opP gy Mm% 0039 1) 397 "nannd WK A28 *137 ¥
ini*a oi*=127 2872 / “And may it come to pass that these words of mine, by which I have sought favor before
Yahweh, stay close to Yahweh our God both day and night, that he might preside in judgment over his servant and
his people Israel according to the daily circumstances.”
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time retaining his association with the eschatological period of the messiah.** On the one hand,
Elijah participates in the paradigm of realized eschatology, set on the backdrop of an idealized
legal-religious landscape occupied by the rabbinic sages. The prophet, moreover, possesses
supernatural powers but remains limited in the exercising of these powers. On the other hand,
Elijah’s association with the closing verses of the biblical book of Malachi oftentimes places him
on the rabbis’ messianic radar, where the prophet assumes his traditionally ascribed role as
herald for the world to come.

Elijah has traditionally been viewed as a messianic forerunner from the time of the Late
Second Temple era, whether that motif does or does not conflate Elijah with Phineas. In short, if
Elijah, through the reception history of Mal. 4.23-24, had become associated with the “great and
terrible day of the Lord” (X111 21727 mi° av ), it would follow that his role would pertain to
messianic matters on account that the Day of the Lord motif had itself become synonymous with
messianic expectation.*® Within the intersection of the folkloric halakhist and messianic
torchbearer motifs, this discussion inquires as to how Elijah might participate in advocacy and
intercession for particular rabbis or the larger congregation of Israel. The argument derived from
this approach is that occasions where Elijah advocates for either the individual or collective
demonstrate the tension between the prophet’s rabbinically constructed halakhic and

eschatological attributes. He at once preserves the congregation within the perceived reality of a

“If Elijah should come and state that one cannot perform halitza with a shoe, [the rabbis] listen to him, [but if he
states that] one [cannot perform halitza] with a sandal, they do not listen to him, since it is already the people’s
custom to use a sandal.” b. Yeb. 41b; y. Ber. 3b

435 On interpreting difficult scriptures in the messianic age, b. Menahét. 45a; declaring places and vessels pure, b.
Hhagigah. 25a; b. Pesachim. 15a.

436 Allison Jr., “Elijah Must Come First,” 257.
241



Torah-observant life, while at the same time the prophet defends Israel’s privilege to both
congregational salvation and land redemption during the world to come.

A noteworthy example of Elijah’s ability to both instruct the rabbis and to illustrate the
necessity of intercessory action takes place in b. Ta ’anit 22, where the prophet pronounces two
unlikely candidates, according to rabbinic standards, as qualified for salvation in the world to
come. At work in this exchange are the following claims: that few individuals are worthy of
salvation in the world to come; those who are qualified superficially appear as outcasts; that
pleading for mercy or reconciliation characterizes the qualified peoples’ mission; and that Elijah
stands in the intersection of instruction, intercession, salvation, and the eschaton.
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Rabbi Beroqa Hoza’a was [often] found in the marketplace of Bei Lephet. It happened
that Elijah would appear to him. [The rabbi] said to him, “Is there anyone in this market
who is a candidate for the world above?” [Elijah] said to him, “No.” Meanwhile, [Rabbi
Beroga] saw a man who was wearing black shoes, and who did not place the sky-blue,
thread [of fringes] on his garment. [Elijah] said to [Rabbi Beroga], “That man merits the
World-to-Come.”
The unusual man works as a jailer (perhaps a prison-warden),**’ and his mission consists of
keeping male and female prisoners separated, protecting Jewish women from desirous Gentile
men, and informing rabbinic sages (j1217) of Gentile decrees in order that the sages will intercede
with the authorities (>*»7 1w21) and thus abrogate the decree. The last responsibility evokes a
sense of urgency, since Rabbi Beroga, when he first desires a meeting with the man, is told to
wait until the following day, as it turns out that a decree has just been passed that requires

immediate rabbinic appeals before God so as not to impact the Jews. Elijah, in this situation, is

instructing a prominent rabbi as to who merits entry into the world to come, in this case a rare

437 Jastrow, 406.
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figure in the marketplace who is exceptionally deserving. He earns this right through his ability
to not only keep the people from sin, but also by staying current on Gentile decrees capable of
causing severe harm to Israel. It is necessary that the sages who are capable of moving God
through intercessory appeals receive updates on these decrees, namely from one who plays the
role of a late ancient Jewish spy among the Gentiles. In this midrash, therefore, Elijah provides
instruction in end-times salvation by identifying an unlikely figure who keeps the wheels of
intercession spinning. The obscure figure’s selfless service to his people further embodies the
ethical nature of one deserving of the world to come. As with many advocacy midrashim, the
convergence of present crisis—Gentile decrees jeopardizing the safety of Israel—and
eschatological redemption guides the narrative.

Another instance of Elijah both instructing the rabbis and at the same time acting as a vehicle
for intercession—and even offering instruction regarding intercession—takes place during an
extended passage in b. Bava Metzia, which extolls the virtues and interpretive accumen of Rabbi
Hiyya. After a midrash where Elijah confirms the superiority of Rabbi Hiyya’s chariot in relation
to the postmortem rabbinic academy of the heavens (¥°p7 Xn2°nn), an incident transpires
involving Elijah in relation to the potency of the prayers of the patriarchs. These prayers are then
compared in power only to those of Rabbi Hiyya. Elijah has appeared late to the Academy
during a new moon, and his explanation for being late relates to his responsibility for awakening
Abraham, Isaac, and Jacob and preparing them for intercessory prayers.
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“I have to wake up Abraham, wash his hands, and he performs the prayers, and I lay him
back down. The same goes for Isaac and Jacob.” [The Rabbi asked, “can you] wake them
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up all together?” [Elijah said], “I claim [were | to do that], that their prayers for mercy
would be so powerful as to usher in the messiah before his time.”*3®

The key term within this discourse is 7%, which indicates prayers of deliverance rather than
merely the daily liturgy. The fact that the prayers occur at the beginning of the month also
signals a more significant form of patriarchal prayer. The combined weight of such prayers,
according to Elijah, would result in the messiah arriving prematurely, testifying to the nature of
these prayers being for deliverance of Israel. This is further confirmed in the explanation of
Rabbi Hiyya’s prayers, which cause the world to tremble (x»%y wa1) when he and his sons recite
the verse concerning God’s bringing the dead back to life (2°nni 7°nn). Again, this section
addresses rabbis deliberating in their idealized postmortem academy, likely awaiting Elijah as a
discourse partner and arbitrator concerning halakhic matters. The prophet reminds them, upon
arriving late, that he prioritizes the enabling of patriarchal intercessory prayer on behalf of Israel.

Elijah here as well functions as both halakhic dialogue partner and herald for the world to come.

6.11 The Heavenly Rabbinic Academy

Instances of supporting speech within the rabbinically constructed academy of the sages
(xy°p27 Xn2°nn) deserve further attention, as they raise the question of whether interactions
between the deceased and the living generate any advocacy moments of significance, that is,
occurrences where salvation and well-being hang in the balance. This celebratory yeshiva, a
profound intermediate resting point between the inaugurated eschatology of the rabbinic life and
the ultimate redemption of the world to come, affords a glimpse into how some rabbinic

traditions imagined a postmortem safe space that still maintained contact with the realm of the

438 1y, Bav. Metz. 85b
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living. The soteriological element presented below captures the need for either the living or the
dead to advocate for someone in need of safe passage.

As with several other advocacy occurrences, the need to speak on behalf of one less powerful
or fortunate takes place tangentially to the larger rabbinic discussion, as in the case of Rabbi
Shmuel’s attempt to recover the orphan-fund that has gone missing upon the death of his father,
humorously referred to as Abba bar Abba. While attempting to invoke the presence of his father
at the cemetery, Shmuel encounters a deceased companion named Levi, who sits downcast, at a
distance from the rest of the dead, due to his being banned from the heavenly yeshiva. He had
apparently disrespected a past teacher, Rabbi Afes, by failing to ever enter his academy, thus
rendering his afterlife as an isolated existence within the cemetery, constantly in a state of
mourning and dejection. When Shmuel eventually confronts his deceased father, before
broaching the subject of the missing orphan funds, he pleads with his parent to allow Levi safe
passage to the heavenly academy: »15% 1%y »1%% mH»v1 R12°wn °r/ “If T am esteemed [in this
world], let them allow Levi to ascend [to the Academy]. And they raised Levi [to the
Academy].”** In this encounter between the dead and the living, therefore, a rabbi of preeminent
reputation can appeal to the supernal academy in order to overturn a candidate’s rejected request
for admission. This simple act of advocacy may appear incidental and unimportant within the
larger midrash, which argues the opinion that the dead have knowledge of what takes place
among the living, here through the proof that Rabbi Shmuel’s father had informed him of the

whereabouts of the orphans’ slush fund. Yet the soteriological importance of entry into the

439 1, Ber. 18h. Note the similar constructions for an esteemed individual in this world in both b. Gittin, 56b ( %2
X1y X1 wn/“Who is esteemed in this world?”) and in the above b. Berahot passage (X2 1%y *&n2 nawini/
“Because you are highly esteemed in this world.”), in the latter instance, a reference by Shmuel’s father to his son’s
prominence in the world of the living.
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heavenly academy renders this event as far more than incidental, as the need for departed rabbis
to enter is actually projected back to the time of Moses in the wilderness, where the heavenly
academy was thought to have already existed.

A narrative in Bavli Bava Kamma illustrates the appeals process for postmortem entry into the
heavenly academy by having Moses play advocate on Judah’s behalf. The performative function
of the narrative is one of establishing precedent for such an appeal through the supreme lawgiver,
Moses himself. The sages are discussing Moses’ blessings of the Israelite tribes recorded in
Deuteronomy 33, in particular regarding those sons of the patriarch Jacob “who had their names
repeated” (Mnw2 129217W 1NX) in Moses’ blessings. The verses in question are Deuteronomy
33:6-7.
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As Rabbi Shmuel said [that] Rabbi Yonatan said, “What is [the connection between the
Scriptures], “May Reuben live and not die, that his men are only a few” (Deut. 33.6),
“And this concerning Judah, . . . ” (Deut. 33:7)?44°

In other words, the blessings for both patriarchs petition for preservation of life, although Judah’s
blessing appears much more elaborate, as he is envisioned as contending in battle while God
safeguards him against his enemies (723n Y7872 ¥ ,12 27 P72 8020 2Y-28), 33.7). Once again,
the issue before the sages concerns a postmortem predicament, this time pertaining to the
preserved bones of Judah when the Israelites embarked on their forty-year trek in the wilderness.
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440 1y Bava Kama, 92a.
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All those forty years that Israel was in the wilderness, the bones of Judah would roll
about in the Ark, until Moses came and petitioned for mercy. He said before Him, “Lord
of the Universe, who caused Reuben to confess . . . Judah.**

This cryptic prayer seems to be a plea to release the bones of Judah from their plight during the
journey, to give the deceased ancestor rest, while the prayer also intends to remind God of his
power to elicit confession for sin in both Reuben and Judah.
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Immediately, “Hear, O’ Lord, the voice of Judah,” [each] of his limbs [reattached] to
[their] sockets. [Yet] he still had not ascended to the Heavenly Academy. “And bring him
to his people” (33.7): [Judah] still did not know what the sages were discussing, or [how]
to contemplate and weigh matters among the sages. “May his hands contend on his
behalf” (33:7): He was [still unable] to arrive at his own interpretations of the discussion
according to the halakhah. “And you shall be a helper in the face of his enemies” (33.7).
According to the midrash, Judah is destined for a postmortem life in the heavenly academy, but
at the moment of God answering Moses’ plea, Judah was only in a state of sound body, not yet
resurrected to the heavenly academy. The people with whom Judah will eventually be reunited
are the sages of the academy, but he still cannot comprehend their discussions or arrive at his
own interpretations of the Halakhah. In this imaginative midrash, however, the phenomenon of
the heavenly academy is confirmed as already established upon the death and resurrection of the
ancestor Judah, whose people are the rabbinic sages, and his mission to discuss and interpret the
Halakhah alongside them.
The narrative receives a fuller treatment in b. Sotah 7b, where the question of confessing sin

is contextualized within the setting of the adulterous woman undergoing the brutal, biblical Sotah

ordeal, although in this case the highly misogynistic ritual of Numbers 5 receives a rabbinic

1 Ibid.
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representation and ritualization that renders it, while still problematic, open to several opinions
serving to mitigate the potential damage inflicted on the accused. The legal component leading to
a midrashic interpretation of Judah’s burial and passage to the heavenly academy finds a place in
the judge’s attempts to elicit a confession from the accused adulteress. How does the Talmud, in
this case, move from the biblically objectified woman undergoing an ancient potion ordeal to the
case of Judah confessing his previous sins as a condition for entering the heavenly academy?
One method employed by the judge is the use of past narratives, perhaps homiletical
interpretations, drawn from the scripture that provide scriptural models for a sinner’s confession
(2°1WRY7 222952 WKW 2w ATAT 2w 0227 70197 nR). Judah offers one example of
confession, presumably over his mistreatment of Tamar (Gen. 38:26), such that “He inherited the
life of the world to come.”**? The same outcome resulted for Reuben for sexual transgression. In
both instances, the sages understand the immediate reward as one of ranking among the foremost
inheritors of the land of Israel. On the other hand, b. Makkot 11b shows the most detailed steps
framing Judah’s development as a sage in the heavenly academy, each advancement a result of
Moses’ pleas before the God of Israel.
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[While] his limbs reattached to [their] sockets, He was still not granted entry into the
Heavenly Academy. [Moses prayed], “And bring him to his people” (Deut. 33:7); [yet]
he still did not know how to participate in discussions of the ancient traditions in the
presence of the Sages. [Moses further prayed], “Let his hands be content on his behalf”
(33:7); [yet] he still did not know how to settle difficulties [raised regarding his

arguments]. [Moses further prayed], “May you [Lord] be the Helper against his
adversaries” (33:7).

442} Sotah 7b.
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Quite intriguing about Moses’ incremental appeal on Judah’s behalf is that the reward

established for him is one the rabbis envision for the preeminent sages, and while entry for Judah
may originally have been predicated upon confession, the requisite skills for life in the Academy
require Moses’ direct pleas to God in order to bear fruit. If these are the criteria for Judah’s entry,

the appeals for rabbinic aspirants would likely require an equal amount of intercessory power.

6.12 Conclusion

Several occurrences of supporting speech have been examined in the current chapter, with the
larger intent being one of illustrating the degree to which amoraic advocacy references can range
from simple allusions, tailored toward the confirmation of a particular halakhic opinion, to
profound claims regarding the acquittal of Israel in the world to come. While the professional
advocate finds no acceptable place within the rabbinic courtroom, supporting speech still
manifests over a broad spectrum of settings. The goal of becoming a professional advocate
afforded the Greek and Roman educated minority access to the upper strata of the social
hierarchy. A successful rabbinic education, on the other hand, at minimum conferred upon one
the qualifications of a teacher worthy of drawing a circle of disciples. In some cases, it might
have further propelled a select few to the status of judges. Nevertheless, how the rabbis imagine
advocacy deals less with social rank and rather extensively with matters of halakhah and
corporate salvation.

The separation of accuser and advocate somehow became a principle for illustrating what was
possible within the realm of halakhic interpretation, with these occurrences at times pointing
toward urgent situations with respect to the well-being of Israel. On the other hand, strict

boundaries between accusation and defense may reflect a rabbinic distaste, at least in theory, for
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a trained speaker who offers arguments for both sides of a dispute, as opposed to simply
rendering what would amount to a just judgment. In other circumstances, however, whether it be
the predicament of lacking a qualified patron, or else the eschatological nature of the new year
festival, supporting speech serves the purpose of preserving life, election, and salvation. The
rabbinic discussions involving the new year festival, as well as those focused on postmortem
conceptions of the Israelite patriarchs and prophets, seem to move seamlessly between serving
halakhic discussions and confirming both the present and future salvation of corporate Israel.
Even in situations where an individual’s salvation is at stake, as in the case of admitting Rabbi
Levi into the heavenly academy, the welfare of the individual hinges on their belonging to the
collective, one which was reimagined within a rabbinic image during the romanticized period of
Israel’s wandering in the wilderness. How the rabbis imagined the biblical patriarchs and
prophets of old engaging in advocacy is even more lucidly illustrated through examining
midrashim centered on Abraham and Moses. These texts reconstruct the classical episodes about
Sodom and the golden calf incident, connecting the prophet’s advocacy for the people to much
larger issues operative within the rabbinic learning environment. How such writings
demonstrated Israel’s election and vindication in the world to come is the focus of the next two

chapters.
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Chapter 7: Abraham’s Pleas for Sodom in Genesis Rabbah 49
7.1 Introduction

While various rabbinic writings offer brief analogies, legal discussions, theological claims, or
narratives containing clear advocacy terminology, especially as it pertains to the divine
courtroom, other rabbinic texts offer more extended interpretations of biblical narratives
involving divinely favored human advocates. Such texts present renowned biblical servants in a
prophetic capacity, pleading before the God of Israel, who presides as supreme judge over the
divine court. Occurrences of Hebrew and Aramaic terms for advocacy (2119/0°%973/1°7 7IW),
along with their cognates, may still appear in such rabbinic passages, but their common
characteristic centers on prophetic appeals before Yahweh in the attempt to reverse a pending
condemnation order, one issued against a persistently defiant collective. God’s verdict allows the
possibility of repeal should the arguments of the prophetic legal advocate prove persuasive.

Two biblical traditions immediately occupy the foreground in this regard, the first being the
pleas of the founding Hebrew patriarch Abraham on behalf of the people of Sodom (Gen. 18:16-
33), and the other Moses’ advocacy for the Israelites who had complained against Yahweh’s
servant during two separate wilderness incidents (Ex. 32:11-14, 30-35; 33:12-17; Num. 14:11-
19). In each instance, the God of Israel intends to annihilate the collective body of transgressors,
while his favored servant appeals to specific arguments supporting the possibility of acquittal, or
at minimum for a reduced form of punishment. With these considerations in mind, this chapter
discussion will examine Abraham’s advocacy in Genesis Rabbah 49, which exhibits fluid lines
between divine and human courtrooms; that is, these biblical advocacy episodes often inspire the
interaction between human and divine legal procedures as the rabbis perceived them, and in this

context largely reflect the rabbinic tension between divine and human legal standards within the
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broader context of Judaism in Late Antiquity. Furthermore, the rabbinization of Abraham
enabled salvation to increasingly be portrayed as a rabbinic, scholarly endeavor. Advocacy, in
this regard, manifests either through acceptable forms of rabbinic argumentation or else by
means of a rabbinic assessment of what is not acceptable to argue. In either case, the rabbinic
stamp of approval on supporting speech applied to salvation remains operative. Finally, the
eschatological currents within this text are relatively strong, frequently resulting in the

application of the prophet’s arguments to Israel’s ultimate vindication in the world to come.

7.2 Situating Abraham’s Appeals

How the rabbinic literature constructs Abraham’s appeal for the city of Sodom (Gen. 18:16-
33) within the early aggadic midrash, Genesis Rabbah, constitutes the focus of the current
discussion. Abraham’s insistent appeals for an imagined righteous minority in Sodom raises
fundamental questions regarding rabbinic understandings of human intercessors before the divine
judge. First, how do the rabbinic interpreters expand the theological boundaries of these biblical
narratives, mainly in the sense of offering innovative insights on divine condemnation and
deliverance? Second, to what degree does this biblical advocacy narrative enable the aggadic
interpreters to elevate Abraham to the status of a preeminent Torah master? Has the midrash in
some measure recreated the patriarch in the rabbinic image of the wise sage? And by doing so,
do the rabbis suggest that such erudition qualifies one for privileged access to the divine court?
Third, what key words, comparisons, parables, historical memories, and cultural influences
provide a window into the larger world of rhetorical argument within which the rabbis would
have fashioned their interpretations? Finally, how heavily weighted is the juridical component of

salvation within the rabbinic assessment of Abraham as advocate? Put another away, do the
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rabbis of this late ancient aggadic midrash perceive salvation and condemnation as actually being
determined in a divine courtroom, and does the courtroom setting reflect larger cultural contexts
surrounding the processes of acquittal and prosecution?

By examining these questions, the analysis of these texts engages the literary methods,
theological underpinnings, and potential underlying contexts presupposing the rabbinic
construction of Abraham as an advocate before the divine court. I will argue that the rabbinic
representation of Abraham as advocate on behalf of Sodom, like many other portions of Genesis
Rabbah, provides an exegetical basis for Abraham’s role in the enduring election and salvation
of Israel, mainly through the divinely endowed merit Abraham maintains not only as a
preeminent Torah scholar, but also by virtue of his superiority as an advocate as compared with
Job. The founding patriarch justifies and preserves Israel’s election and preservation by
embodying the proper balance between unsurpassed righteousness and a superior skill set as both
orator and teacher. Abraham’s example, in this regard, renders him an elite rabbinic vehicle for
the deliverance of Israel, essentially an iconic ancestor turned rabbinic sage, whose virtues
transfer to Israel as a collective.

The long-standing disagreements over dating, setting, audience, and narrative function
belonging to the biblical Sodom narrative in Genesis 18-19 present few difficulties for the
exegesis of this particular rabbinic interpretation, in large part because the rabbis approached the
text in its early canonical form as a divinely produced unity. Scholarly works on the biblical
Sodom tradition cast a wide net, and there remains minimal consensus on either the earliest

settings of the story or the theological claims specific to Abraham’s negotiations with
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Yahweh.*** Many scholars have long argued that the dialogue between Abraham and Yahweh
(Gen. 18:16b-32), the ensuing tale of the two angels’ rescue of Lot and his family (19:1-29), and
the subsequent story concerning the daughters of Lot (19:30-38) likely began as independent
accounts that were later woven together into a coherent narrative.** Some scholars, when
assessing these ostensibly separate accounts, have argued for a relatively later date for Gen.
18:16-33, since the text addresses the injustice of corporate punishment in terms of unfairly
impacting the innocent, as opposed to the straightforward judgment of Sodom in Genesis 19.44°
Alternatively, thematic parallels between chapters 18 and 19 have led other scholars to view the
two chapters as part of the same narrative tradition.*

Beyond these broad areas of disagreement there remain some literary and legal approaches to
Genesis 18:16-33 that provide useful models through which to begin unwrapping rabbinic
exegesis of the text. James Bruckner’s monograph offers one appropriate window into legal
topics bridging the concerns of both the biblical narrative and its rabbinic interpreters.*4
Bruckner has contributed a compelling analysis of the legal framework presupposing Abraham’s

involvement in the judgment of Sodom, and in this regard offers a relevant launching point from

443 See the summary in Robert 1. Letellier, Day in Mamre Night in Sodom: Abraham and Lot in Genesis 18 and
19, Biblical Interpretation Series 10 (Leiden: Brill, 1995), 1-29; Nathan Macdonald, “Listening to Abraham—
Listening to Yhwh: Divine Justice and Mercy in Genesis 18:16-33,” CBQ 66, no. 1 (January 2004): 25-43.

44 Walter Brueggemann, Genesis (Westminster: John Knox Press, 1986), 162; Shamai Gelander, Israel and
Judah: Studies in Unification and Division (Leiden: Brill, 2011), 60.
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(1992): 27-46; Johannes Unsok Ro, “The Theological Concept of YHWH's Punitive Justice in the Hebrew Bible:
Historical Development in the Context of the Judean Community in the Persian Period,” VT 61, no. 3 (2011): 406-
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335 (Sheffield: Sheffield Academic Press, 2001).

254



which one may raise questions concerning the legal and theological concerns of the rabbis.
Additionally, a prominent theme emerging from this legal and rhetorical approach to the biblical
text is the tension between strict, retributive divine justice and the more flexible form of
adjudication Abraham boldly brings to the table in Genesis Rabbah (49.9). In fact, the
modification of a strict legal code emerges as a pressing concern for the latter midrashic
commentators and serves well in the analysis of several other interrelated and intertextual
portions of Genesis Rabbah 49. It follows, then, that the oft-quoted question posed by Abraham
in Gen. 18:25, vayin npy> XY vIR7 92 bowyg/“Shall the judge of all the earth not act justly?”, takes
on an enduring importance in the rabbinic text. Another locus where meaning is broadened
pertains to the belief that a small percentage of innocent people can necessitate the acquittal of
the otherwise guilty majority.*® This principle gains ground in the aggadic interpretation of
Genesis 18 and becomes a foundation for the proper administering of justice. The merit of the
patriarch Abraham emerges within this discussion as securing salvation for Israel rather than
Sodom, reflecting a particular Jewish conception of the role of the righteous in affording

deliverance to the guilty.

7.3 God and Abraham in Dialogue

Prior to the amoraic period of rabbinic Judaism, Abraham’s pleas to Yahweh on behalf of the
Sodomites had not drawn considerable attention from the early rabbinic interpreters known as
the Tanaim, despite that this biblical episode resonates with issues of theodicy, divine legal
procedure, persuasive oratory, and the “merit of the Fathers” (n1ax m>or). Genesis 18:16-33 did

however invite significant discussion from the fourth-fifth century midrashic work of Palestinian

448 Brueggemann, Genesis, 172.
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origin, Genesis Rabbah. Chapter 49 of this midrash reconsiders the importance of Abraham’s
advocacy for the imagined righteous of Sodom, largely as a means of investigating the
relationship between divine and earthly justice in the securing of a privileged place for the
people of Israel. Despite the relevance of such topics as strict versus legal retributive justice, the
intersection between human and divine law, and what | would propose as a Jewish form of
vicarious atonement within this midrash, Genesis Rabbah 49 has gone largely unnoticed in the
recent secondary literature on the divine courtroom. The few scholars dealing with this text have
rightly acknowledged its focus on divine legal procedure, the nature of human appeals before
God, and Abraham’s preeminent status in the rabbinic economy of salvation.*** Some scholars
have further inquired as to how this rabbinic discussion reflects late ancient Greek and Roman
principles of rhetoric, and whether such principles are appropriated to serve specific rabbinic
theological positions.**° One way of augmenting these previous studies is to explore how the
rabbis associate divine legal procedure with the exalted position Abraham enjoys in these
midrashim. In a sense, Abraham’s advocacy skills, his ability to plead before the divine judge,
derive largely from his rabbinically constructed qualifications as a preeminent sage. The
intercessory role of an advocate, for the rabbis, requires a moral and intellectual acumen that
may prove inaccessible even to the most learned and skilled Torah exegetes. Abraham’s
qualifications, finally, while considered by the rabbis in light of advocacy for Sodom, are applied

by the rabbinic exegetes to the enduring salvation of Israel.

449 Joseph Blenkinsopp, “The Judge of all the Earth: Theodicy in the Midrash on Genesis 18:22-33,” JJS 41, no. 1
(1990): 1-12; J.A. Loader, A Tale of Two Cities: Sodom and Gomorrah in the Old Testament, Early Jewish, and
Early Christian Traditions (Kampen, Netherlands: J.H. Kok, 1990), 104-16; Anson Laytner, Arguing with God: A
Jewish Tradition (Northvale, NJ: Jason Aronson INC, 1990), 45-49; Timothy D. Lytton, "Shall Not the Judge of the
Earth Deal Justly?": Accountability, Compassion, and Judicial Authority in the Biblical Story of Sodom and
Gomorrah,” JLR 18, no. 1 (2002-2003): 31-55.

450 Richard Hidary, Rabbis and Classical Rhetoric: Sophistic Education and Oratory in the Talmud and Midrash
(Cambridge: Cambridge University Press, 2017), 251-254.
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Before a critical exegesis of the legal and theological claims of Genesis Rabbah 49 may
proceed, a few important features of the text should be kept in mind. To begin, the rabbis exploit
Abraham’s advocacy for Sodom, despite the city’s representing the archetypal disobedient
Gentile collective, as a means of affirming Israel’s ongoing election.** Abraham’s meritorious
actions provide atonement for the people of Israel, both individually and collectively; such
atonement is not generally substitutionary in the sense that the prophet suffers what the guilty
should rightly suffer, but rather it emerges through intercession and is transferrable by virtue of
the merits of the righteous overpowering the demerits of the wicked. Abraham’s advocacy skills,
moreover, reflect a certain merger between the rabbis view of superior righteousness and the
specialized skills belonging to Abraham as a polished interlocutor. Merit does not derive from
righteousness alone, but also from the art of proper speech.*>? Such eloquent speech, moreover,
discoverable in the various appeals Abraham pleads on behalf of Sodom, is inseparable from the
rabbinic conception of the patriarch as a preeminent Torah scholar. Abraham therefore ranks
among the few people qualified for inclusion within the divine court. Finally, Abraham’s
advocacy for Sodom reflects to some degree the tension between strict and flexible forms of
retributive justice that the rabbis must negotiate in their ongoing effort to vindicate the creation,

given that human nature can rarely aspire to the perfect justice associated with the divine realm.

451 This view is fundamentally in agreement with that of Martha Himmelfarb, “Abraham and the Messianism of
Genesis Rabbah,” in Genesis Rabbah in Text and Context, ed. S.A. Gribetz, D.M. Grossberg, Martha Himmelfarb,
and Peter Schafer, TSAJ 166 (Tlbingen, Mohr Siebeck, 2016), 105, where it is stated that in Genesis Rabbah “it is
Abraham more than the other forefathers who is responsible for the salvation of his descendants.” While
Himmelfarb has applied this phenomenon to the Akedah, circumcision, and the “call of Abraham” (Gen. 12:1-3),
with particular interest in engagement with early Christology, | see less evidence of substitutionary suffering on
Abraham’s part in Genesis Rabbah 49 than there is divine mediation and intercession. | also view the relationship to
the Gentiles in the Sodom passages as far more hostile than the passages Himmelfarb treats in Genesis Rabbah 39.

452 This representation of Abraham can be loosely compared to Philo’s notion of the relationship between the
virtuous residing of pure thought in the human mind (évé1004t®) and clear speech (tpogopikdg). For Philo, higher
virtue enables the utterance of the proper words.
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The discussion begins by an assessment of the first point of legal inquiry established in
Genesis 18:16, namely the divine observation of the city and the deliberative question Yahweh
poses concerning Abraham’s right to participate in the divine judgment of Sodom: >IX 7gan:
biblical verses establish Abraham as the ideal transmitter of justice and righteousness among his
descendants, a task for which Yahweh considers his servant eminently capable. The biblical
burden charged to Abraham on behalf of his descendants provides grounds for the rabbis to
elevate him to the advocate of collective salvation for Israel.

Regarding the two angels’ looking out over Sodom from a distance, which appears to signal
the formal announcement of a divine inquiry, the midrash is strangely silent. The aggadic
discussion concerning the judgment of Sodom does not officially begin until Genesis Rabbah
49.1. The rabbis first examine the significance of God’s reluctance to conceal from Abraham the
imminent judgment facing the city. This question is accompanied by posing a distinction
between Israel and the rest of the nations. In the biblical story, Yahweh’s rhetorical question can
be seen as a natural consequence of the two angels looking out at Sodom. An observation has
taken place from an elevated vantagepoint, and the question raises concerns whether the divinely
elected servant enjoys the privilege of participating in the divine judge’s verdict. The rabbis
exploit this passage as a means of distinguishing between the blessing of the righteous, namely
the blessing conferred on the collective of Israel, and the cursing of the wicked. The basis for this
distinction is on the grounds of the revelation of God’s judicial intentions to Abraham. God’s
promise to make Abraham into a great nation amounts to the blessing of every single Israelite.
The blessing, moreover, pertains to both the individual and the collective.
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The Lord said, “Should I conceal from Abraham? (Gen. 18:17)” Rabbi Isaac opened the
discussion: “Let the memory of the righteous be blessed, but let the name of the wicked
rot away” (Prov. 10:7). Rabbi Isaac [further] said, “Regarding anyone who mentions the
righteous but does not bless him, he transgresses a positive commandment.” What is the
reason? “Let the memory of the righteous be blessed.” And concerning anyone who
mentions the wicked and does not curse him, he also has transgressed a positive
commandment. What is the reason? ‘Let the name of the wicked rot.”*>

The midrash broadens the boundaries of the opening scripture from Proverbs 10 by arguing
that “to rot” (2p0) signifies that the names of the wicked will fade into obscurity, leaving them no
legacy, no share in any future divine inheritance comparable to that coming to Abraham’s
progeny. Rather than accept the plain meaning of ““all the nations of the earth shall be blessed
through him” (Y87 *>i3 93 12 1072]), Gen. 18:18), the rabbis have rerdrawn the boundaries of
those represented by either the blessed or the cursed. One might presume at this juncture that the
wicked refers to the people of Sodom, but subsequent passages in the midrash would appear to
indicate otherwise. The focus on blessed descendants versus the cursed names of the wicked,
whose identities will recede, signals a strict differentiation between Israel and the larger category
of the unrighteous. Israel is not only the source of both individual and collective blessings; she is
the original and enduring beneficiary.
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Rabbi Samuel bar Nahman said, “We find that [whenever] the Holy One, blessed be He,

mentions the name of Israel, he blessed them. As the Scripture states, ‘The Lord has
remembered us; He shall bless us’” (Ps. 115:11). Rab Huna, in the name of Rab Aha,
said, “I am only aware of this [in terms of] six-hundred thousand. From where [is it
derived that, concerning] every single member of Israel, when the Holy One, blessed be

He, mentions his name he blesses him?”” As the Scripture states, “The Lord said, ‘Should
| conceal from Abraham what | am about to do? Abraham shall surely become a great

453 Gen. Rabb., 49.1
259



and mighty nation.”” Now the Scripture need only have said, “The Lord said, ‘The outcry
of Sodom and Gomorrah is indeed great.”” Instead, the Holy One, blessed be He, said, “I
have mentioned the righteous man. Should I not bless him?”* [It follows that] “Abraham
shall indeed become a great nation.”***
This rather cryptic discussion appears to claim that, since Abraham was exemplary in his
righteousness, the mention of his name invokes a divine blessing, and because Abraham was
destined to “become a great nation,” that the nation he founded and represents, namely Israel,
shall also be blessed throughout its membership at the mention of her own name. The rabbis,
furthermore, understand the scripture as preserving an important moment in the history of Israel,
whereby the blessing of the righteous ancestor has conferred blessing both onto the individual
Israelite and the collective. Note, however, there is no clear indication that this blessing
automatically transfers to the non-Israelite individual or collective, as might be inferred from the
biblical text.

After establishing Israel’s inheritance of individual and collective blessings through the
mention of Abraham’s name, the midrash maintains the grounds by which Abraham merits
access to the divine judge’s decision-making process, principally on the basis of the patriarch’s
fear of the Lord, his righteousness, and his status as a prophet. Each qualification receives
scriptural support from Psalm 25:14: oy>7in% in°727 vR71°% M7 7i9/“The secret [counsel] of the
Lord [comes] to those who fear Him. He reveals his covenant to them.” According to the

midrash, the specific covenant revealed here was that of circumcision: 7% i1 ' 7i0 3p8/“What

[specifically] is this secret of the Lord? It is [the covenant of] circumcision.”**® The rabbis then

%4 1bid.

455 Ihid., 49.2. For further discussion of the salvific role of circumcision in rabbinic midrash, Martha Himmelfarb,
“The Ordeals of Abraham: Circumcision and the Agedah in Origen, the Mekhilta, and Genesis Rabbah,” Henoch 30
(2008): 289-310.
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appeal to numerology as a means of interpreting the significance of the term, “secret” (7i0),
which will be used to explain the instituting of elders from the time of Moses.
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The Holy One, blessed be He, said to him, “If you become circumcised, you shall receive
the secret of the Lord.” What is the secret of the Lord? [The letter] same/ [represents]
sixty, waw [represents] six, and daleth [represents] four. Behold, [they amount to]
seventy. | shall [therefore] raise up seventy among you by the merit of [the covenant of]
circumcision. As the Scripture states, “As seventy people your ancestors descended, etc.”
(Deut. 10:22). And | shall raise up among them seventy elders; as the Scripture states,
“Gather unto me seventy men among the elders of Israel” (Num. 11:16). And I shall raise
up among them Moses, for he shall study the Torah in seventy languages. As the
Scripture states, “Moses began to expound [this Torah], etc.” (Deut. 1:5). By the merit of
what [has this come to pass]? By the merit of circumcision, as the Scripture states, “The
secret of the Lord comes to the one who fears him.”*%
The proposed relationship between a divine secret revealed to Abraham, the number seventy, and
the collective memories associated with the emergence of the Torah demonstrates a substantial
reconstruction of biblical history and covenant promise. The rabbis are addressing the basis for
Abraham’s access to and inclusion within divine judgment. Access to divine counsel, on the
basis of Psalm 25:14, is likened to privileged information associated with the deeper revelation
of the divine covenant. The secret’s connection to circumcision enables the rabbis to employ
gematria values toward arriving at the religiously significant value of 70. The number possesses
essential Jewish identity markers: the legendary number of Hebrews who first settled in Egypt
(Deut. 10:22) and the archetypal Israelite legal assembly (Num. 11:16-17). The original Israelite

Judicial body, therefore, that of Moses as judge supported by seventy qualified elders, owes its

foundation to the merit of Abraham embodied in the mystery covenant of circumcision.

456 Gen. Rabb., 49.2
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Abraham’s qualifications to sit at the divine court are thus inseparable from fundamental
Jewish teachings such as circumcision, a seventy-seat judicial assembly, and Moses’ study of the
Torah in “seventy languages” (1w o°vawa). The idea of Moses meditating on the Torah in
several languages perhaps even suggests dissemination of Jewish instruction far beyond its
Jewish milieu and a potential response to the far-reaching evangelism of the fourth century.
Establishing the connection between circumcision, the institution of seventy elders, and the
emergence of Moses as an exemplary Torah scholar belongs to the larger project of presenting
Abraham as intimately involved in the most privileged revelations of the Torah. His access to the
divine court is inseparable from the celebration of Torah study and many of its most cherished
institutions.

The midrashic argument that the covenant with Abraham merits his inclusion and
participation within the divine counsel is further strengthened by Abraham’s merit exceeding that
of either Adam or Noah:
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Rabbi Yehudah said in [the name of] Rabbi Simon, “This is like a king who had three
close friends, and he would not do anything without their knowledge. On one occasion
the king did seek to do something without their knowing. As for Adam, therefore, ‘He
(God) banished the man’ (Gen. 3:24). As for Noah, ‘The Lord shut him in’ (7:16). As for
Abraham, because he was most beloved to him, he said, ‘How can I do anything without
his knowledge?’ He took the first man and banished him, and he sent him out of the
palace. He imprisoned the second man in the jail, and placed his seal on it. As for the

third man, because he was beloved to him beyond measure, he said, “I cannot do
anything absent of his knowledge.”*’

7 Ibid.
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Abraham acts as the God of Israel’s most treasured friend, without whom no decision, however
great or small, can come to fruition. God is compared in this discussion to a king in possession of
his most trusted advisor: 1yT7 ¥ 027 W 00 89 IR 0170PI0 0 7onw Tont Swn/cIt is like a

king who had a certain associate,**®

and he would not do a thing in the absence of his
knowledge.”**® This notion is also applied to a landowner wishing to fell down five non-fruitful
trees bequeathed to his friend. The trees’ elimination, although well within the king’s legal
rights, still requires that friend’s consent. Abraham, reigning as the father of many nations, must
be consulted in the event of any nation’s judgment, since a father should be informed concerning
the judgment of his own son.

Abraham’s qualifications for privileged access to the judgments of the heavenly court are
further warranted by his intimate connection with both the revealing of the Torah and the nature
of Gehinna: 12 °n*%3 ,037°3 % 093 ,n7In /T have revealed to him the giving of the Torah, |
have revealed to him [the judgment associated with] Gehenna.”*®° These two merits most likely
are allusions to Abraham’s access to the places of salvation and condemnation. Abraham,
moreover, stands as the first to receive knowledge of the laws of the common courtyard ( >21
mxn), as well as the special designation for Jerusalem, the throne of the Lord (737 xg3),
derived from Jeremiah 3:17. The patriarch even receives updates on the daily legal innovations

respecting the divine court:
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There is not a single day that the Holy One, blessed be He, does not update Halakhah in
the divine court . . . . .. Even these [legal innovations] Abraham would have known.

458 Hebrew, o™7np10/01170R10 , from Greek, cuyyadedpoc, meaning assessor, colleague, associate.
49 Gen Rabb., 49.2
460 1hid.
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Abraham participates not only in the revelation of the Torah to Israel, but also in the ongoing
process of innovating and refining the divine instruction, whose source is perceived as existing
within the heavenly courtroom. The rabbis, therefore, designed a set of criteria Abraham had
fulfilled in order to receive access to the “divine court” (772 5% 17 n°2). In consideration of
these standards and their close connections with the blessings and divine favor conferred on
Israel, Abraham’s appeals on behalf of Sodom, as this discussion argues, belong to the rabbinic
conception of his privileged access to the divine court, and to how that access confers special
blessings for the people of Israel. Expressed another way, the midrash views Abraham’s
advocacy for the unrighteous as secondary to the patriarch’s qualifications as a preeminent sage,
prophet, God-fearer, and legal expert. The aggadic exegesis of Genesis 18 is essentially about the
election of Israel and less about the hypothetical redemption of Sodom.

The next portion of the Genesis narrative and its accompanying midrash address the divine
inquiry regarding the complaint against Sodom and whether a verdict of condemnation is
warranted. The contention against the city involves two areas of immediate concern: the
magnitude and severity of “the outcry against Sodom” (Gen. 18:20) and the formal
announcement of a legal inquiry into the authenticity of the complaint (18:21). The rabbis
address the formal announcement of the legal inquiry: 22 3y "28 IX27 ANPYEIT ARIN) K1 77X
nyIxR X9 ~oxR)/“T shall therefore descend and see if the outcry that has come to me is altogether in
accordance with what they have done. If this is not the case, I shall know” (Gen. 18:21). The
midrash claims that the outcry kept increasing (n>2y7 7127 ), and secondly that the generation of
the flood and the people of Sodom suffered similar punishments, given that destruction by flood

also includes fire, while destruction by fire also includes flooding. The legal inquiry itself is
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characterized as “one among ten [episodes of divine] descent in the Torah.”*®* The purpose of
the descent, according to the midrash, is at once to determine liability for offense, allow the
possibility for repentance, and in either case make the world aware of God’s strict principles of
justice.
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Rabbi Abba bar Kahana said, “This teaches us that He (God) opened for them a place at
the entrance of repentance. As the Scripture states, ‘I shall go down and see now if they
have acted entirely according to her outcry which has come to me’ (Gen. 18:21), [in
which case] they are accountable for annihilation; and if not I shall know, [that is] I shall
make known through them the principle of justice throughout the world.”*62
Before Abraham begins his pleas on behalf of the alleged righteous of Sodom, an outrage is
witnessed during the divine descent which, according to the rabbis, prevents God from “keeping
silent.” According to the midrash, the Sodomites prohibit the most rudimentary exchange of food
and water among female friends, such that the penalty consists of burning the offending woman
alive. No longer is the outcry against Sodom referring to an unspecified group of victims, but
now it pertains to one particular girl who gave up her food supply to her companion who had
none. In the event there remains any lingering doubt regarding Sodom’s guilt, the rabbis state
that God brought trembling mountains and earthquakes upon the city for twenty-five years for

the purpose of eliciting repentance, which never took place. This tradition, found elsewhere in

late ancient Jewish literature,*®® confirms for the rabbis that God has indeed acknowledged the

461 |bid., 49.6

462 1pid., 49.5.

463 See Targum Jonathan 18:20: 7p» RX°2y% RND 27777 937 PAAY 171501 POIRT 71IMY1 D170 N97aR RMPW X717 » 1K)
X717 NDPN 01X PN NR°A0 21K R1112 /“The Lord said to the ministering angels, ‘The outery of Sodom and

Gomorra, on account of their oppression of the poor, and their decreeing that anyone giving a morsel to the poor
shall be burned by fire, is great, and their guilt exceedingly severe.””
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charge of wrongful execution; and this despite the extended time allotted to Sodom in which to
repent.

Sections 49.6-8 address how an advocate might properly approach the God of Israel, as the
rabbis strive to interpret more accurately how the verb, w3, demonstrates specific intentions of
preventing conviction of the innocent alongside the guilty. It should be noted that the discussion
opens with the observation that the phrase, 77 %9 Tp¥ 171y 037281/“And Abraham continued
standing in the presence of the Lord,” is thought not entirely accurate but rather indicates a
“scribal emendation” (2°79i0 19pn). Rabbi Simon argues that it was the “the divine presence”
(7yowi) that was instead waiting upon Abraham. This interpretation conforms to the general
rabbinic perception in this midrash that God encourages Abraham to approach him and plead for
the condemned. According to this view, God desires that his servants plead for justice and
exhaust all possible avenues for repentance prior to divine condemnation. This principle being
confirmed by the opinion of Rabbi Simon, the rabbis can offer their various arguments
concerning the meaning of ;7728 w*/“Abraham approached” (Gen. 18:23). The different
meanings range from advancing toward God “for war” (fnn%n?), “for the purpose of persuasion”
(o1°0),%84 or for “prayer” (72on%). The opinion of Rabbi Eliezer attempts to reconcile all three
interpretations: X2 °I1x 79507 OX ,X2 "I D1H? OR ,K2 "IX 7AM2AY OK 792 VWD TTYOR "2/ “Rabbi Eliezer
expanded [on the meaning of wxn]: ‘If [it means] for war, I am entering; if [it means] for
persuasion, | am entering; if it means for prayer, I am entering.””**®® In other words, Abraham

was prepared to accept all three possibilities. While each possibility reveals specific areas of

99 <

464 While 019 could also mean “conciliation,” “appeasement,” or “comfort,” the juridical context of the passage
suggests an attempt to persuade the divine judge. This is further gvidenced by the scriptural passage the rabbis
appeal to for support (Josh. 14:6), where the Judahites, represented by Caleb, persuade Joshua to grant them Hebron
as an inheritance.

465 Gen. Rabb., 49.6
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disagreement among the rabbis, they are unanimous in vindicating God’s character in order that
he not be accused of administering justice unfairly. The possibilities of approaching for either
war, persuasion, or prayer, moreover, aptly reflect the midrash’s elevated perception of Abraham
as a divinely appointed figure, as he embodies the bravery of a warrior, the piety of a sage, and
the rhetorical acumen of an advocate.

The rabbinic explanation for the possible joint punishment of both the righteous and the
wicked marks the starting point for comparisons between Abraham and Job, largely in terms of
their skills in mounting a proper legal defense. Job and Abraham’s qualifications as defendants,
the one on his own behalf and the other on behalf of the wicked, are further evaluated with
regard to the control of anger, a marker of righteousness which Job has not fulfilled.
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Rab Huna in the name of Rab Acha [opened up the discussion of the next Scripture]:
““Would you also sweep away [the righteous along with the wicked]’ (Gen. 18:23)? [This
means, according to Abraham, that] “You ward off the wrath; the wrath does not ward off
you.”” Rabbi Yehoshua bar Nechemyah said [that Abraham is claiming that],
“‘Regarding the wrath you bring to your world, you destroy with it both the righteous and
the wicked, and it is not sufficient for you that you do not suspend [the verdict] of the
wicked for the sake of the righteous, but that you destroy the righteous along with the
wicked.”” Rabbi and Rabbi Yonathan [interpret the Scripture as follows]: Rabbi says, “As
for a Flesh and blood mortal, anger overpowers him; but the Holy One, blessed be He, He
conquers anger, as the Scripture states, ‘The Lord is vengeful and the master of fury’”
(Nahum 1:2). Rabbi Yonathan said, “As for a mortal, jealousy overpowers him, but the
Holy One, blessed be He, overpowers jealousy, as the Scripture states, ‘The God of
Jealousy, and vengeful is the Lord’”.46®

At first Abraham’s claim appears irreverent and risky, in the sense that the rabbis have him

arguing that God not only refuses to suspend judgment of the wicked for the sake of the

466 1bid., 49.8
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righteous, but that he also sentences the righteous along with the wicked, suggesting that God
issues verdicts in the exact opposite way Abraham would expect. The alternative interpretation,
according to “Rabbi” and Rabbi Yonathan, is that the God of Israel overcomes anger, unlike an
ordinary mortal. The response appears woefully inadequate in proportion to Abraham’s
complaint, almost a deflection from the seriousness of the apparent injustice; that is, how can an
assertion of God keeping anger in check militate against the real possibility that the righteous
must suffer the same punishment as the wicked?*%’

A solution only arrives in Abraham’s exchange with Yahweh over Sodom in 49.9, where a
series of comparisons between Abraham and Job illustrate the superiority held by the former
within the activity of intercessory pleading. Here one finds a contrast between uncontrolled
human anger and the maturity of Abraham’s oratory. At stake is Abraham’s appeal to Yahweh in
Gen. 18:25 that it would be contrary to God’s character to have the righteous be judged
alongside the wicked. Before addressing the differences between Abraham and Job, the midrash
offers a brief exposition on the meaning of 7%%m, in terms of both its simple and broader senses.
Interpretations include (1) that the act of judging the righteous and the wicked together is beyond
God’s nature, a “desecration of the name of heaven;” (2) judging the righteous and the wicked
together represents an action so intolerable that actions less severe yet similar likewise cannot be
tolerated; and (3) regarding this action foreign to God’s ways, Abraham was pleading in a
manner similar to Job; but in the patriarch’s case he turns out to be the far greater advocate in

terms of both piety and oratory skills.

467 Some scholars have attempted to explain these comments concerning restrained anger as a rabbinic response
to Gnostic claims concerning a wrathful God of the Hebrew Bible, but the text provides little additional context
through which to support such a claim. See Laytner, Arguing with God, 43.
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In celebrating Abraham’s act of supplication on behalf of Sodom, the midrash compares
Abraham’s argument to something powerful and graceful (127y ") 323, Job 41:12). The
objective is one of likening Abraham’s words to those of Job, and through this refinement of
Job’s statements, to present God as adopting silence in the presence of supplications issued
through his elect prophets, such as Abraham, Moses, Joshua, and David. The righteous who
repent have acknowledged God’s punishment and vow to no longer to offend God.*®® The main
difference, however, between Abraham and Job is a variation on what God should examine
within the petitioner. Regarding Job, the midrash follows the biblical text of Job 34, and the
divine examination pertains strictly to Job’s actions, without any attention to Job’s skill or
eloquence as a speaker. Regarding Abraham, by contrast, the divine examination involves his
capacity to speak and judge correctly and thus places him, as with many of the midrashic
comparisons, on a higher bar than Job. Another interpretation, this time of Job 9:22, includes an
agricultural allusion contrasting what is ripe (?1w2) with what is underdeveloped fruit (739). This
pertains to the delivery of speech adopted by the advocate. How Job employed his speech ( 21°%
739 TnX) refers to speaking in haste, that is, “prematurely” out of anger, prior to his ability to
develop the proper thoughts and delivery appropriate to his defense. Abraham, on the other hand,
delivered mature spoken words that were sufficient to bear fruit, words that were ripe with the
maturation of his thoughts and delivery and thereby appropriate to the occasion. The outcomes of
these two approaches, according to the aggadic interpreters, result in less divine favor for Job.
His apparent oversight consisted of declaring outright the inequitable process of judgment
issuing from his God, representing an inferior form of testimony in that God’s justice and

character have come under assault. Abraham appealed to what he perceived as the deity’s

468 Since Sodom did not repent, it is more likely that Abraham’s pleading rather serves as a model for how Israel
should repent.
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intrinsically good nature, its incompatibility with sweeping away the righteous alongside the
wicked. The midrash imagines God abiding by the terms of Abraham’s claim; should there exist
any righteous people in Sodom, the wicked will benefit by their vindication and not be
subjugated to their proper penalty. The reversal would have taken place, provided any righteous
people ever existed in Sodom, a possibility the rabbis deny due to their belief that even the best
that city could offer amounted to inferior-quality righteous men (*%21 o°p>7x).

Additional explanations of Abraham’s superiority over Job, presented in Genesis Rabbah
49.10, consist of scriptural references pertaining to whenever Job pleads for an improved divine
procedure for the dispensation of justice. Abraham’s methods of appeal, however, demonstrate a
more conscientious means of eliciting both a divine response and, as a result, superior divine
favor. The immediate foreground of the distinction comes from Gen. 18:26: o°%nij 0792 KR¥NY OX
02y32 oipnd =227 R °va 7in2 o 7/“If I should find in Sodom fifty righteous people in the
midst of the city, I shall acquit the entire place for their sake.” Having established the number
fifty as adequate, a basis for the difference between Abraham and Job derives from Job 34:31,
where Elihu counsels Job on the unjustified nature of his complaints directed against the divine:
Danx X7 nR) pRg 8 798 732 /“For has anyone said to God, ‘I have endured [my punishment], |
shall no longer offend?’” In the Job passage the plaintiff actually endures the prosecutorial
pronouncements of Elihu, suggesting that the rabbis have used as their basis for comparison one
who mounts their own legal defense but falls short.

TN OXY ,°370 70K (22,72 21K) 0OYY oK) LRIOT WHWH 27 03 12 ,7I0N VT¥92 (27,77 2rR)
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[As for Job]: “Regarding what I do not see” [instruct me. If | have committed iniquity,

I shall not continue™] (Job 34:32). [As for Abraham, on the other hand], “Beside me,
proceed to examine my judgement; and if | have erred, you [may] instruct me. And if |
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have done wrong, [that is], “with the earlier/former [judgements], I shall not continue [to
do wrong] with the latter ones.”**

Abraham’s statement, a completely midrashic invention, characterizes him as one capable in
legal judgment yet possessing the humility to request divine guidance should he issue
judgements errantly. Each of these favorable representations of Abraham have the cumulative
effect of transforming him into the consummate rabbinic sage having access to the God’s court
of discussion and appeal.

Abraham’s advocacy for Sodom also addresses the tension between strict divine justice and
its ideally less rigid human manifestations, where flexibility in judgment should be maintained
on account of inherent human imperfections. One alternative rabbinic perspective, addressed
earlier in this study, constructs the divine court as absent of advocates, unlike the workings of the
human world, where men in positions of authority can influence the judgment of the worldly
king. Abraham presents this problem before God, reminding him that there exists no entity
qualified to stay the heavenly judge’s hand, and that therefore God must remember to act with a
far greater degree of compassion and accountability.
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Rabbi Yehuda, in the name of Rabbi Simon, said, “Thus spoke Abraham to God,

‘[Regarding] a king of flesh and blood, an appeal may be made against him from a

provincial governor*’® to an army commander.*"* As for you, since you have no one who
may announce an appeal to you, will you not do justice?’” Rabbi Yehuda, in the name of

Rabbi Simon, said, “When you wished to judge your world, you entrusted it by the
authority of two people, Remus and Romulus, with the result that if one of them sought to

469 Gen. Rabb., 49.10
470 Hebrew deriving from the Greek, &rapyog, Lat. praefectus, in the sense of a provincial governor.

471 Hebrew deriving from Greek, stpatnidtng, Lat. magister militum, meaning an army commander.
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commit an act [that was unjust] his colleague would prevent him. But as for you [Lord],
since you have no one to stay your hand, will you not act justly?”47?

The midrash argues that checks and balances exist for preventing unjust verdicts in the mortal
world. In contrast, the God of Israel is not accountable to any other governing authority and
thereby must adhere, according to Abraham, to a much stricter standard of judgment. Illustrating
this argument are the references to not only mythological Roman authorities representing the
two-figure rule of the early Roman consulship, but also contemporary titles belonging to imperial
authorities in the provinces.

This understanding of the mortal world involves a less strict application of the law, since
human imperfection forbids it, while the divine court, when judging humanity, must maintain
this flexible standard of judgment in light of the fallible nature of God’s creation.
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Rabbi Levi said [that Abraham pleaded as follows]: ““Shall the judge of all the earth not
act justly? If you desire a world, there cannot be the letter of the law. And if you desire
the strict letter of the law, there can be no world. You are wielding a rope at two ends:
You desire a world yet you desire strict legal justice. If you cannot ease up a little, there
will be no world.” The Holy One, blessed be He, said to Abraham, “You love justice and
you hate wickedness.” “You love,” [meaning] you love to justify my creations. ‘You hate’
[meaning] you refuse to declare them guilty. ‘Therefore, the Lord your God has anointed
you with oil of joy, [distinguished] among your peers.’”*#"3
Abraham’s distinction between the strict and realistic administering of justice could be
interpreted as a theological explanation for why advocates are required in the heavenly court but

not within the earthly system. Hidary has argued quite reasonably that the lack of clarity in

human legal systems indicated, for the rabbis, the dangers of formally trained legal advocates,

472 1bid., 49.9.

473 | bid.
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who could easily manipulate the uncertainties in the laws toward the advantage of those with
superior argumentative skills, while the truly just principles of the law might evade the judge’s
verdicts.*’* Conversely, because the God of Israel maintains such a strict standard of justice, the
presence of heavenly advocates serves to encourage God’s mercy, given an imperfect creature’s
inability to fully comply with a perfect set of laws. The discourse between God and Abraham
above would ostensibly support these conditions, as Abraham reminds Yahweh of the
impossibility of his own creation to observe the law according to divine standards. This
argument should perhaps be qualified when interpreting Genesis Rabbah 49, since the advocate
in question, Abraham, pleas for his people while still living on earth and enjoys full access to
divine decision-making. It is true that the court originates in the heavens, but the advocate both
resides on earth and conducts a dialogue demonstrating a bridge between the two regions. By
virtue of his special qualifications, Abraham ranks among the few mortals permitted to play an
active role in framing God’s judgments. He ranks as an earthly advocate in the heavenly court. In
this case, Abraham’s merit derives from his refusal to condemn his fellow creatures and his
passion to vindicate them. This level of righteousness warrants Abraham’s divine anointing, a
merit so select that it cannot be said to have been extended to any figure from the days of Noah
until the migration of Abram from his native land.

The closing events involving Abraham’s advocacy for Sodom assume the atmosphere of an
actual worldly trial, marked by the agreed number of ten righteous men required for reversal of
the verdict, the unremarkable departure of Yahweh, and the entrance of the prosecutor. Quite
compelling in this instance are specific aspects of late ancient Greek or Roman trials merged
with Jewish conceptions of the heavenly court.
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474 Hidary, Rabbis and Classical Rhetoric, 253.
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“Suppose the fifty righteous men should lack five” (Gen. 18:28). Rabbi Chiya bar Abba
said, “Abraham sought to go down from fifty [righteous people] to five. The Holy One,
blessed be He, said to him, ‘[State your appeal] going backwards.’”” Rabbi Levi said,
“[An analogy may be made] to a clepsydra*”® full of water. However long it is full of
water, the advocate continues arguing [on behalf of the defendant]. At times the judge
does request that the advocate argues further. He states [in this regard], ‘Add more water
[to the Clepsydra]**4’
The rabbis are keenly aware that a human court would administer time limits restricting the
length of the advocate’s argument. The divine court they construct has God buying Abraham time
by skipping forward to the end-game of Abraham’s proposal, namely, what is the bare minimum
of righteous people Abraham will settle at which will justify God’s reversal of Sodom’s
condemnation. | would argue that the purpose of this analogy is not to suggest that God uses a
timer when entertaining arguments in the divine court; rather, skipping to the minimum number
of righteous people required for corporate salvation demonstrates God’s encouragement of
Abraham’s argument and the deity’s willingness, were there time constraints, to ensure that his
servant would receive the properly allotted time to deliver the full weight of his argument. The
final sections of Genesis Rabbah49 support these circumstances on two fronts. First, on the level
of salvation, and secondly in terms of drawing a further analogy to an advocate’s appeals within
a human courtroom.
When attempting to understand why ten was the lowest number agreed upon worthy of

delivering salvation to Sodom, the midrash establishes a more merciful condition of salvation,

but only for the congregation of Israel. This bypassing of the wicked Gentile city and ultimate

475 Greek, heyddpa, translated in Hebrew as 7779 721, meaning a water-clock, used for determining fixed time
intervals allotted to speeches in the ancient Greek courtrooms.

4 GR 49.12
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focus on Jerusalem again indicates that Abraham’s appeals for Sodom are more representative of
advocacy for Israel, since Sodom would never show any hope of being redeemed. Ten righteous
men, for the rabbis, could indicate either a praying assembly (579°15) interceding for the
community as a whole, a two-person increase from the supposed eight righteous found before the
great flood, or Abraham’s determination of the number of people in Lot’s household. Yet the
rabbis believe, that in the case of Jerusalem, even a single righteous man would warrant the
salvation of the entire city: 71X 1798 0°>w17°21 77wy 18D /“Here ten [righteous people were
required], but in Jerusalem even one [would suffice].”*’” Consistent with numerous examples of
advocates before the God of Israel, the end-game centers on the ultimate deliverance of Israel
through the skill and merit of a single spokesperson.

The midrash closes with a few important analogies between God departing from Abraham at
the close of the argument and the worldly judge who departs at the end of an advocate’s
statements.

9275 799 WK 17997 79,170 TAY M0 PRNWI L PNNRN R TAPR NMI00W AT 92 31 1P
'797°1 92 ,713°107 PRNWI P12 TRV, TR0 RIT 2°19 17 0207 PIAW AT 92 T MACI00 L, 002K O
N0 AT 92 T NV InpnY 2w 07128 (X7, NPWRI2) 2°N21,0002KR PR 1277 1770 WK
,7192°1 79, 30000W MWYS T A0PRM M0 PANWI 17712 TAY ,1hRN 2219117 7207 PTI TN

27Y2 7RT0 OYIRONT 1w N2 (X ,0° NPWRID) 22N
As for this judge, as long as the advocate keeps pleading, he waits. When the advocate
becomes silent, the judge rises. Thus, “The Lord left when he had finished speaking to
Abraham.” As for this advocate, as long as the judge is shows him encouragement, he
continues pleading. When the judge rises, the advocate grows silent. Thus, “The Lord left
when he finished speaking with Abraham.” And it is written, “Abraham then returned to
his place” (Gen. 18:33). As for this Accuser, as long as the Advocate continues pleading
and the judge encourages him, he waits. When the judge rises and the Advocate goes

silent, the Accuser initiates his assignment. Thus, “The Lord departed.” And then it is
written, “The two angels entered Sodom in the evening” (Gen. 19:1).4®

477 1bid., 49.13
478 1bid. 49.14
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Unlike some of the accuser/advocate situations found in rabbinic midrash concerning Moses,
there appears to be no feuding between the two parties in the closing of this midrash on the fate
of Sodom. What is telling here is the continued representation of an impending divine judgment
in terms of a worldly trial where an accuser, advocate, and judge preside. Equally informative is
the lack of concern on the rabbis’ part for the apparent favor that the judge affords to the
advocate (2°19 17 7°20n). While earlier rabbinic passages warn against any favor being shown by
the judges, in this case Abraham merits the favor without comment. Finally, the accuser does not
offer arguments against Sodom but merely waits until the advocate has concluded with his
testimony. The outcome of the angels entering Sodom signals that the judge has issued a verdict

of condemnation based on the conditions Abraham put forth for salvation.

7.4 Conclusion

The Genesis Rabbah account of Abraham pleading for Sodom expands the theological scope
of the biblical narrative by transferring the objective of the appeals to Israel’s deliverance
through a transformed Abraham, molded in the rabbinic image of a polished orator, Torah
master, legal consultant, and prophet enjoying privileged access to the divine court. Several
terms and analogies are employed denoting pleading, advocacy, and accusation in order to
illuminate Abraham’s project of defending a hopelessly reprobate city. The final section of the
midrash, where the judge rises at the conclusion of the advocate’s testimony, thereby enabling
the accuser to initiate condemnation, demonstrate once again the strong legal representation of
salvation and condemnation when an entire community is in jeopardy. The rabbinic construction
of Abraham the advocate defending Sodom ultimately centers on legitimizing the divine election

of the congregation of Israel. Abraham emerges as the illustrious Torah sage who participates in
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the judgment chambers. To support this version of the patriarch, his advocacy is demonstrated as
superior to the pleading of Job, who is perceived as insolent in his outcries over divine injustice.
Abraham embodies the heights of both righteousness, eloguent oratory, and ethical behavior. By
expressing Israel’s election through the supporting speech of Abraham, the rabbis subtly lay
claim to the divine gifting of salvation. If the renowned patriarch exhibits the skills and piety of
the consummate sage, it follows that the scholarly environment of the rabbis participates in the

salvation of Israel, just as the rabbis might participate in the administration of law and liturgy.
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Chapter 8: Moses as Advocate in the Talmud and Midrash Rabbah

8.1 Introduction

Rabbinic representations of Moses as advocate have a strong connection to the infamous
golden calf episode of Exodus 32. The method of Exodus Rabbah is mainly one of both
reversing any curses associated with the transgression as well as preserving Israel’s status of
divine election. The urgency of absolving Israel for this sin can be attributed in part to the belief
that its severity resulted in derivative sins and extended penalties. While some midrashim have
attempted to partially absolve Israel of blame for the golden calf incident, many rabbinic
exegetes have argued that this sin embodies the archetype of Israel’s disobedience, having led
not only to eventual exile but also to a host of numerous other transgressions. One rabbinic
response to the seriousness of the golden calf incident was to preserve Israel’s divine election
through the representation of Moses as advocate before the divine court. This approach enabled
rabbinic interpreters to maintain the centrality of the sin while celebrating the reversal of
condemnation through Moses’ appeals before the heavenly judge. While Moses’ arguments vary
in their degree of persuasiveness and do not always impress the divine judge, they consistently
evoke mercy and forbearance, despite that the sin itself is considered technically unforgivable
according to the letter of the law. These rabbinic advocate passages further illustrate that rabbinic
Judaism, in terms of divine election, retained its own unique conceptions of collective
unworthiness, with redemption sometimes only occurring through a propitiatory figure standing
in the breach between humanity and God.

This chapter will analyze advocate passages pertaining to Moses within the rabbinic corpus,
mainly within the context of the reception of Torah and the golden calf incident. I will argue that

the confrontations between accuser (Mx°vp) and advocate (713°10) within the heavenly court
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provide the proper setting within which to situate Moses’ soteriological functions as an advocate,
spanning from his prophetic career to his post-mortem preservation of Israel’s merit, and
ultimately to his foreseen role in Israel’s vindication at the arrival of the eschaton. The golden
calf passages drawn from rabbinic literature will further demonstrate a theological principle, by
no means universal, that in the midst of an urgent crisis brought on by a serious covenant breach,
the necessity emerges for an advocate before the divine court. But this is not any advocate; it is
more specifically a speaker who can articulate, like Abraham, the sophisticated arguments of an

advanced rabbinic sage.

8.2 Background to Moses as Advocate in the Divine Court

Some text traditions from the late Second Temple period illustrate the ascendancy of Moses
to unprecedented levels of intercessory power, suggesting that rabbinic views of Moses as
mediator and advocate did not emerge in a vacuum but belong to a long chain of traditions that
centuries earlier were gaining currency. When confronting the end of Moses’ prophetic career,
the first-century Jewish historian, Josephus, gives voice to a concern regarding the uncertainties
soon to confront the Israelites. In the absence of their prophetic lifeline to the God of Israel, no
person would be able to so effectively bridge the divine between humanity and God.

. Kol SuoeATIoTODVTEG TEPL TV LEALOVTI®V DG ODK goopévng dAANG apytig Tolavg,
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. they despaired concerning their future, [believing] there would never be another ruler
of his caliber, and that God would provide less [for them] by virtue that Moses used to
always intercede for them.*"®

Josephus was hardly alone among Jewish writers of the Second Temple period, when Moses’

role as mediator for and defender of Israel broadened considerably within Rewritten Bible and

479 Jewish Ant. 1V.194.
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other homiletical sources. So strong was the emphasis on Moses as intercessor in late Second
Temple Judaism, that in the perceived absence of an equally capable prophet, Moses sometimes
retained his office post-mortem, enduring as a perpetual intercessor and advocate, as is testified
for example in Pseudo-Philo.
And now your staff with which these signs were performed will be a witness between me
and my people. And when they sin, | will be angry with them but I will recall your staff
and spare them in accord with my mercy. And your staff will be before me as a reminder
all the days, and it will be like the bow with which I established my covenant with Noah
when he went forth from the ark, saying, 1 will place (Gen 9:13,15) my bow in the cloud,
and it will be for a sign between me and men that never again will the flood water cover
all the earth.4&
According to this tradition, the God of Israel preserves Moses’ rod as an ongoing reminder to
exercise mercy and restraint, to always resist the urge to annihilate the people, despite the
likelihood that Israel will violate the covenant in the future. As discussed above, the Book of
Jubilees, recognizing the reality of Israel’s ongoing sin, has God forewarning Moses that Israel
will repeatedly stumble and suffer divine retaliation, until Moses establishes himself as the
community’s advocate, pleading that the “spirit of Belial” not be permitted to mislead the
congregation, whereby the enemy would have grounds to formerly accuse it before God.*®* Not
to be outdone, the Testament of Moses conceived of Moses’ intercessory role as divinely
instituted at the creation of the world, such that Moses takes his place alongside preexistent
divine wisdom itself.*82

What these pre-rabbinic sources further illustrate is that Moses’ office as both intercessor and

advocate had long been operative within three different spheres of time: the past period of his

480 | AB 19.11. OTP 2, trans., D. J. Harrington.
481 Jub. 1.18-21
82T, Moses, 12.6.
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prophetic career, his post-mortem state as intercessor, and upon the resurrection of the dead. All
three temporal settings for Moses’ mediatory role likewise remained relevant within a broad
range of rabbinic literature, which developed its own intercessory constructions of Moses,
largely by augmenting the sophistication and eloquence of his arguments before God. .
Wayne Meeks, in his compelling study of Moses and Johannine Christology, observed when
discussing Moses’ role in Jubilees I, that
“It is significant that Moses' intercession in this passage stands over against the
possibility that ‘the spirit of Beliar’ may ‘accuse’ the Israelites before God. In such a
contest between accuser and defender before the seat of judgment Otto Betz finds the
original Sitz im Leben of the concept of a ‘Paraclete.”3
Of course this paradigm was fluid, in the sense that Betz recognized that the Paraclete, as
mentioned above, could also embody the identity of an accuser and reverse the normal setting of
satanic accuser and prophetic advocate squaring off before the heavenly judge.*®* The
development of the divine advocate-intercessor, as one who both defends and convicts within the
heavenly court, seen earlier in the Spirit-Paraclete portions of the Johannine farewell discourses,
was quite relevant to theologies of Moses as well. Note how the Johannine tradition has already
established Jesus as the supreme savior whose divine status has appreciably increased as
compared with the Synoptic Jesus. John’s Gospel, having established Jesus as the apex divine
prophet, now appoints the spiritual advocate, the Paraclete, to preserve the community of the
elect in the extended intermediary period between past prophetic career and eschaton. Moses in

many ways assumed similar roles within the rabbinic corpus, and representations of him in

opposition to divine accusers amplify the drama of his expansive historical reach as a prophetic

483 Wayne Meeks, The Prophet-King: Moses Traditions and the Johannine Christology (EJ Brill, 1967), 160.

484 Otto Betz, Der Paraklet. Firsprecher im haretischen Spatjudentum, im Johannes-Evangelium und in neu
gefundenen gnostischen Schriften (Leiden: E.J. Brill, 1964), 19, 54-55.
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advocate. Within this environment, the representation of an advocate is hardly negative and very
much in play for the redemption of Israel.

Karla Suomala’s study of the reception of Exodus 32-34 observes that “Moses’ remarkable
struggle to rescue the Israelites in MT EXx. 32-34 is considered by the Rabbis to be the most
important of his career.”*® While this claim is possibly overstated, it acknowledges the
numerous rhetorical exchanges between God and Moses in the midrashic literature that pertain in
large measure to Moses’ advocacy for the Israelites in Exodus 32. Renee Bloch’s important
essay on rabbinic constructions of Moses also notes the importance of rabbinic advocacy
narratives.

Die Haggada in nicht geringerem MaRe als die Bibel verkennt in ihm nicht den
Vertrauten Gottes, den Gesprachspartner Gottes, den Mann der Betrachtung, der Gotte
nahe ist und sich 'am Glanz der Shechina ergétzt," die er durch sine Heiligkeit auf die
Erde zuruickgefuhrt hat. Aber sie sieht weniger auf seine personliche Heiligkeit als auf
seine Eigenschaft als "Vertreter des VVolkes bei Gott," als welchen ihn Jethro in der Bibel
definiert.

The aggadah, no less than the Bible, recognizes him as the confidante of God, God's
interlocutor, the man of observation, who is close to God and who delights in the glory of
the divine presence, which he has brought back to earth through his holiness. It (the

aggada), however, looks less at his individual holiness than to his attribute as the
“representative of the people to God,” as Jethro defines him in the Bible.*8®

It is through, as Bloch states, Moses’ function as representative, closest adviser, dialogue partner,
and intercessor that his credentials as a defender of Israel are deemed legitimate. This identity as

chief representative shares certain features with the rabbinic Abraham in Genesis Rabbah 49. In

485 Karla R. Suomala, Moses and God in Dialogue: Exodus 32-34 in Postbiblical Literature (New York: Peter
Lang, 2004), 91.

48 Renee Bloch, "Die Gestalt des Moses in der Rabbinischen Tradition," in Moses in Schrift und Uberlieferung,
ed. Henri Cazelles (Dusseldorf: Patmos, 1963), 128. Bloch stated further (121), ,,Als Mittler zwischen Gott und
seinem Volk war Moses hauptsachlich Israels wegen ausserwahlt worden, um das Volk aus der Knechtshalf zu
befreien, es in das Gelobte Land zu fiihren und ihm das kostbarste Gut zu Gibermitteln, die Thora, Dieser Aspekt der
Mosesgestalt gehort zu den Grundthemen in allen Rabbinischen Betrachtungen und Kommentarem.,,
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both cases, the arguments which the rabbis invent between the advocate and God are situated in a
theological world imposing the scriptural past on Israel’s present.*” Each textual tradition also
elevates the biblical man of renown to the status of consummate rabbinic sage, whose mastery of
halakhah and polished oratory designates him as a savior cast in a rabbinic mold. But while
Abraham’s advocacy for Sodom served the purpose of redirecting all arguments to the ongoing
election of Israel, the aggadic passages depicting Moses as a supporting speaker for the people of
Israel position him as vital to Israel’s deliverance, without which the people would have stood no
chance of evading God’s condemnation. Here the advocate focuses directly on the failures of
Israel and must defend the nation’s ongoing right to divine election.

As Michael Graves has observed regarding the Exodus Rabbah passages showing Moses as
advocate, “In Exodus Rabbah, Moses emerges as a great man, although still a mere mortal, who
studies and teaches Torah to Israel like a scholar and who also serves as Israel's advocate before
God.”*8 The ability to apply Torah principles to defense arguments distinguishes Moses in these
passages as the amalgamation of prophet, teacher, and legal representative, in some respects the
rabbinic sage wandering considerably close to the status of savior. Moses’ intercessory functions,
as articulated by Rabbi Simlai in Bavli Sotah, conjure up associations with Isaiah’s suffering
servant figure.
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487 Neusner and Chilton express this converging of biblical past and rabbinic present in their assessment of
historical events in Leviticus Rabbah. See Jacob Neusner & Bruce Chilton, The Intellectual Foundations of
Christian and Jewish Discourse: The Philosophy of Religious Argument (London: Routledge, 1997), 109: “The
catalogues of exemplary heroes and historical events serve a further purpose. They provide a model of how
contemporary events are to be absorbed into the biblical paradigm. Since biblical events exemplify recurrent
happenings, sin and redemption, forgiveness and atonement, they lose their one-time character. At the same time
and in the same way, current events find a place within the ancient, but eternally present, paradigmatic scheme.”

488 Michael Graves, “Scholar and Advocate: The Stories of Moses in Midrash Exodus Rabbah,” Bulletin for
Biblical Research 21, no 1 (2011): 2-3.
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The Holy One, blessed be He, said to him, ‘Are you secking [to fulfill the
commandments in Israel] for any other reason than to receive a reward? | am going to
credit your account as if you have performed them, as the Scripture states, “Therefore, |
shall assign him a portion among the great ones, and he shall divide the spoil with the
strong, because he poured out his spirit to the death, and he was reckoned among the
transgressors, yet he took on the sin of the many, and interceded for the transgressors™”’
(Is. 53:12).48°
Rabbi Simlai elaborates on this interpretation, finding it honorable that Moses was reckoned
among those who would perish in the wilderness, that he “atoned’ (19°2) for the golden calf
incident, that he interceded “by pleading for divine mercy concerning the transgressions of
Israel, so they would perform repentance” (723wna 1IPw SRIW° Y0 HY o wpsaw). Such
passages reveal that the rabbinic corpus not only continued the Second Temple tradition centered
on Moses’ intercessory skills as defender of and mediator for Israel, but they further adapted
such traditions to both absolving Israel of sins, both past and present, consequently restoring
Israel to an enduring state of divine election. Such rabbinic approaches to advocacy, however,
normally did not universalize Moses’ intercessory office, as was common among early
Christians who perceived Jesus’ propitiatory function as global in scope. The rabbis generally
reserved Moses’ intercessory activity for pleas to God on behalf of the congregation of Israel.
Moses’ defense against accusations in the divine court, therefore, while not overtly hostile to
those outside the congregation, remained Israel-centric.
It is within the context of advocate-accuser exchanges in Exodus Rabbah that the advocate
Moses defends and preserves Israel’s election and vindication, a project spanning from the
biblical past as far as the eschatological future. Moses’ legal arguments pertain to his identity as

a propitiatory agent, having a close eye to the current status of Israel as suffering ongoing exile,

yet in need of divine assurances of her preserved state of election. Such advocate-accuser

489 1y Sotah, 14a.
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discourses also represent and look forward to the ultimate consummation of legal judgment at the
eschaton. Moses, standing in the breach between God and his ever-wayward covenant unfaithful,
serves as the model of how an advocate should confront and overcome the accuser and thus
confirm the world to come.

Rabbinic traditions on Moses’ prophetic career consistently emphasize his pleas on behalf of
others, disregard for his own interests, invoking of ancestral merit, and his overall individual
merit.

His confrontations with God occur throughout the course of his prophetic career and end
only upon his death. Like Abraham, he rarely argues for himself, but rather mostly on
behalf of others, usually for the purpose of averting proposed divine punishments of
death.*°
Moses is recounted as one who pleaded before God by invoking the covenant with the patriarchs,
a brief argument in Exodus 32:13 which formed the basis for defending Israel’s repeated
episodes of covenant breach. On the other hand, the rabbis frequently interpret such appeals as

demonstrative of Moses’ own individual merit.
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Moses grounded [his appeal] on the merit of others, as the Scripture states, “Remember,
Abraham, Isaac, and Israel your servants” (Ex. 33:13). [Yet his appeals] rested on his own
merit: “He said He would have destroyed them had not Moses, his elect, stood in the breach
before him to turn back his rage from committing destruction” (Ps. 106:23).4%

Within the scheme of Moses as the wise and selfless advocate for Israel, important concerns

occur consistently within the rabbinic literary corpus. These include, first, Moses’ argument

within the heavenly court regarding why humankind merits reception of the Torah as opposed to

490 Janet Jerrow, “Arguing with God in the Wake of the Golden Calf Episode: The Rabbis Read Exodus 32,” PhD
diss., (Dedman College, Southern Methodist University, 2005), 45.

41 . Berakhot, 10b.
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angels (b. Shabbat, 88b), who in this narrative function as accusers and sometimes even as
destroyers. A second topic involves Moses both interceding for and being numbered among the
transgressors in the wilderness who were denied entry into Israel (b. Sotah, 14a). In this case
Moses emerges as a propitiatory figure analogous to the suffering servant of Deutero-Isaiah.
Finally, the Golden Calf episode, which necessitated a much larger rabbinic defense of Israel’s
continued status as God’s covenant people, shows the highest volume of advocacy occurrences

and merits an extended treatment.

8.3 Israel’s Right to Inherit the Torah

The legal case presented by Moses regarding Israel’s right to receive the Torah is well stated
in b. Shabbat 88b, which recounts a dispute between Moses and the ministering angels acting as
accusers. They argue that they are more entitled than people to the divine favor and merit that
presupposes reception of the Torah. The privilege, in the angels’ estimation, derives from their
divine nature and much longer duration of existence. And should Israel counter that claim, her
worship of the Golden Calf automatically disqualifies her from the inheritance. While the setting
might be the divine courtroom, Moses’ argument will center on the celebration of human merit,
uniquely qualifying humanity to inherit the Torah on account of the very imperfections the
angels argue are grounds for Israel’s rejection. Moses, therefore, in presenting Israel’s case
before the divine judge, will subvert the accusers’ evidence, claiming it to be exonerating rather
than exculpatory. Equally illuminating is the outcome of this confrontation as understood by the
rabbis, who view Israel’s redemption and right to the Torah in past, present, and eschatological

terms.
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The larger context for the dispute between Moses and the angles involves what specific day
on the sacred calendar Israel received the revelation at Sinai. Naturally at stake is the receiving
of the Torah itself, as recounted in Exodus 19-23. This text, as with midrashic traditions related
to Abraham’s pleas for Sodom, also attends to several matters concerning the periodic ascent and
descent of Moses from the mountain of God. At a certain point in the presentation of rabbinic
opinions on the date of the Sinai revelation, the issue of performing God’s commandments, and
not merely hearing them, enters the discussion.
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Rabbi Simai offered the following interpretation: “At the moment that Israel gave
preference to “We shall do’ [the commandments] over ‘we shall obey,” sixty myriads of
the ministering angels came and joined two crowns to every single person belonging to
[the community of] Israel: one corresponding to ‘we shall do,” and the other
corresponding to ‘we shall obey.” And when Israel transgressed [the Torah], one-hundred
and twenty myriads of angels of destruction descended and removed [the crowns from
their heads]. As the Scripture says, ‘Thus the Israelites stripped themselves of their
ornaments from the point of Mount Horeb’” (Ex. 33.6). Rabbi Hama said in the name of
Rabbi Hanina, “At Horeb they packed [their ornaments], [and] at Horeb they removed
[them]. [How do we know that] at Horeb they packed them? [It is] in accordance with
what we have stated [previously]. [And how do we know that] at Horeb they removed
them? As it is written, ‘And the Israelites stripped themselves, etc.”” Rabbi Yohanan said,
“Moses merited all [the crowns] and took them. [How do we know]? Since alongside
[this verse the Scripture states], ‘Moses would pitch the tent’” (33.7). Resh Lakish said,
“In the future, the Holy One, blessed be He, shall restore [these crowns] to us, as the
Scripture states, ‘Thus the ransomed shall return and enter Zion with singing, and
everlasting joy shall be upon their heads’ (Is. 35:10). The former joy [shall again] be
upon their heads.”*%?

492 1y Shabbat, 88a.
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This passage marks the first mention of the “ministering angels” within the larger discussion of
the revelation at Sinai in Bavli Shabbat. The progression of both the legend and rabbinic
opinions reveals a few important principles. First, Israel’s preference for the act of performing
rather than listening to Torah commandments initiates the arrival of the angel accusers, whose
crowns with which they endow Israel will be in a short time reclaimed. Second, the acts of doing
and hearing the commandments each produce their own crown for every member of the
congregation, such that both the act of hearing (obeying) and performing the commandments are
equally deserving of a divine crown, and one can extrapolate from that claim that both acts are
equally meritorious if not inseparable in the observance of God’s commandments. It is clear,
moreover, that the angels act as enforcers of divine penalties when they remove the royal signs
of divine approbation. The crowns also represent the ornaments that the Israelites dispensed with
at Mount Horeb following the Golden Calf incident. In the interim between the confiscation of
the crowns and the eventual return of them to the community of Israel, Moses still merits these
articles and functions as the safekeeper until the time of their renewal. Finally, the preservation
of these crowns by Moses reaches consummation at the eschaton, when Israel will again merit
their restoration. In that sense, the narrative has already established how Israel exists within a
temporary holding period, and that the prophetic advocate remains the nation’s representative
and preserver of merit until the final judgment of the earth, when Israel shall be vindicated.

As the discussion of the revelation at Sinai continues, the rabbis argue that the preference for
doing over hearing actually accords with the ways of the ministering angels, citing the Psalmist
as evidence: 1127 2ip2 vAWYT 1727 b 03 ™23 187 7§77 1972/“Bless the Lord, you, his angels,
valiant ones of power, who perform his word and obey his proclamations” (Ps. 103:20). God, in

fact, is interested in knowing how mortals became aware of this procedure of prioritizing action
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over listening, an approach to fulfilling commandments that is not necessarily condemned. In
fact, bitter opposition to it is represented by a heretic (x3°»), who accuses Israel of behaving like
an “impetuous nation” (X7°19 X»¥). He advises them to accord precedence to listening so that the
people can determine whether they are capable of observing commandments before attempting to
perform them. An extended argument ensues, Israel being defended as one who, despite only
viewing the commandments with one eye, is destined to arrive at that stage where both eyes are
used in their fulfillment. Even though the Golden Calf incident is compared to an egregious act
of adultery, God’s loving favor is preserved for Israel (723 &> Xn12°2m 1o73).
The issue of Israel’s right, worthiness, and continued privilege of receiving the Torah then
becomes the central topic of discussion, leading to the return of the ministering angels.
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Rabbi Yehoshua ben Levi said, “When Moses ascended on high, the Ministering Angels
said before the Holy One, blessed be He, ‘Lord of the Universe, what is one who is born
of a woman [doing here] among us?’ He said to them, ‘He has come to receive the
Torah.” They said before him, ‘[But the Torah] is a precious treasure preserved by you
nine-hundred and seventy-four generations prior to the creation of the world; [yet] you
seek to grant it to flesh and blood?” “What is Man that you should be mindful of him, or
the Son of Man that you should show him concern?” “Lord our God, how mighty is your
name throughout all the land that you have set your majesty above the heavens.”””4%
The angelic contention before the throne of God has actually taken place prior to the fastening
and removal of the crowns from the Israelites, but it does not textually precede the golden calf

incident. Moses must defend Israel’s right to receive the Torah. This tradition, as scholars have

recognized, is inseparable from Mosaic ascent narratives, where the angels oppose Moses’ access

438 1y Shabbat 88b.
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to the divine territory and demonstrate a general contempt for humanity.*** The angels’ principle
argument is that the Torah has never been revealed openly to humanity, despite having existed so
long, and owing to its antiquity it should remained concealed. Moreover, were the Torah to be
revealed, it appears odd to the angels that mere humans should merit its reception. As is
customary, the evidence for claims before the divine judge consists of scriptural passages, in this
case from specific Psalms that apparently glorify God’s heavenly attributes and call to question
his regard for mortals. These arguments mark the heart of the accusation, namely that Israel does
not deserve the inheritance of the Torah, since its fundamental attributes are heavenly and
preexist the appearance of Israel by hundreds of generations. Moreover, no human, saddled in
imperfections, should enjoy the privilege of so exalted a divine treasure.

An earlier tradition from Mekhilta d’Rabbi Yishmael had already clarified the tenuous state of
Israel’s reception of the Torah, that no matter the degree of deviation from the original
commandments, the people of Israel would ultimately find their way back through repentance.
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And what does the Torah teach [when saying] “I will be their salvation?”” God did not
deliver them as people that in the future would anger him; rather, as people who were not
destined to betray him forever.*%

The giving of the Torah in a wide open space immediately demonstrated, according to this

tradition, that the divine gift was an open opportunity.
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49 Joseph P. Schulz, “Angelic Opposition to the Ascension of Moses and the Revelation of the Law,” JQR 61,
no. 4 (1971): 287; Christine Hayes, ““The Torah was not Given to Ministering Angels”: Rabbinic Aspirationalism,”
in Talmudic Transgressions: Engaging the Work of Daniel Boyarin, ed. Charlotte Fonrobert, Ishay Rosen-Zvi,
Aharon Shemesh, and Moulie Vidas (Leiden: Brill, 2017), 147.
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The Torah was given publicly, in an open place, for if it had been given in the Land of
Israel, they would have said to the nations of the world, “You have no share in it.”
Accordingly, it was given in the desert, to the people publicly, in an open place, and all
who want to receive it may come and receive it.
Scholars have discussed passages of this nature in relation to a form of rabbinic universalism that
viewed the original Torah revelation being open to all peoples. Marc Hirshman, for instance,
insists that “The Mekilta is adamant in its claim that Israel not delude itself into thinking that the
Torah was intended only for Jews. The giving of the Torah in the desert—a no-man's land—
was a clear signal that the Torah was not the property of one nation but was intended for all
peoples.”*® The claim that Israel was the sole nation willing to accept the Torah added further
merit to her ongoing relationship with her God, in spite of the repeated instances of covenant
violation that would compromise but not nullify her divine election.

In the Bavli Shabbat tradition, Moses’ defense against this accusation entails a broader act of
advocacy for Israel that goes beyond willingness among the nations to accept the Torah. With
God actually encouraging Moses to mount a defense, he challenges the angel-accusers by
identifying human imperfection as the very cause for entitlement to the divine gift and its
accompanying promises.
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The Holy One, blessed be He, spoke to Moses: “Counter them with an answer.” He

(Moses) said before Him, “Lord of the Universe, | fear lest they burn me up with the
breath of their mouths.” He said to him, “Grab hold of the throne of my glory and provide

4% Marc Hirshman, “Rabbinic Universalism in the Second and Third Centuries,” HTR 93, No. 2 (2000): 103. See
further, Katell Berthelot, “The Torah Between Revelation and Concealment in Rabbinic Traditions Pertaining to the
Conquest of the Land of Canaan,” in Sharing and Hiding Religious Knowledge in Early Judaism, Christianity, and
Islam, ed. Mladen Popovi¢, Lautaro Roig Lanzillotta, and Clare Wilde (Boston/Berlin: De Gruyter, 2018), 85-105.
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them an answer, as the Scripture states, ‘He overlays the surface of his throne; He spreads
upon it His cloud” (Job 26:9).”” Rabbi Nahum said, “[This] teaches that the All-Mighty
spread out the radiance of His divine presence and cloud over him. Moses said before
Him, ‘Lord of the universe, as for the Torah that you are about to give me, what is written
inside it?” [God said], ““I am the Lord your God who brought you out from the Land of
Egypt.”” So Moses said to the angels, “Have you ever gone down to Egypt? Were you
ever enslaved to the Pharaoh? As for the Torah, why should it belong to you?”” Moses
responded further, “What is written in the Torah? “You shall have no other gods.” Do you
reside among the nations, who serve idols?**4%’
Moses must first acquire divine assurances that his accusers will not annihilate him, so he grasps
onto the divine throne. Moses cannot, of course, be seated by the heavenly throne, as the general
rabbinic attitude is one of postponing this entitlement until the resurrection of the dead at the
eschaton.**® The prophet’s access to the throne through physical touch, however, conforms to the
general argument that Moses, as advocate and intercessor for Israel, secures all of Israel’s
ultimate gifts for the world to come. He is in a sense the one entrusted with Israel’s guarantee,
and his partial access to the throne serves as one further example of that pledge. Once protected
by the throne, Moses then establishes the contents of Torah as the written evidence for
supporting Israel’s right to the Torah. This maneuver resembles to some degree a defense
attorney’s appeal to the contents of the written law as the basis for their argument.

When appealing to the written contents of the legal document itself, Moses identifies Israel’s
imperfect human condition as the evidence by which Israel receives the right to receive the
Torah. Unlike the divine angels, Israel has suffered slavery in Egypt, must not worship other
gods when forced to live among idol worshippers, must labor six days each week, engage in

business practices that might lead to speaking God’s name inappropriately, must serve and honor

parents, and must not commit murder, adultery, and theft despite being endowed with the evil

497 1, Shabbat, 88b.
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inclination. The inherent difficulty of living up to divine expectations while dwelling within
human limitations thus provides the grounds for Israel’s meriting of the Torah. The argument
will reappear in Exodus Rabbah as one basis for defending Israel following the golden calf
incident, as the difficulty of fulfilling the strict requirements of divine law while living as flawed

humans represents one of Moses’ key articles of defense.

8.4 Moses and the Golden Calf Incident

While rabbinic interpretations of the golden calf episode are far from uniform, the current
discussion focuses on Moses’ legal defenses of Israel in the aftermath of the incident,
specifically in cases where accusers are either clearly present, at least suggested, or else God
himself plays the accuser role. The broader scope of rabbinic interpretation, however, does merit
comment, for this demonstrates that the rabbis, as with most biblical events of gravity or
otherwise, hardly argued in unison and therefore cannot have their views neatly placed within
circumscribed theological boundaries. Many interpretations associate the calf with Israel’s most
dismal and shameful moments. Both Mishnah Ta anit and the Bavli Ta anit maintain that the
tablets of the Ten Commandments were shattered on the seventeenth of Tannuz, thus associating
the event with the collapse of the Jerusalem walls on the heels of the Second Temple’s
destruction.**® Lamentations Rabbah similarly aligned the two biblical golden calf incidents (Ex.
32; 1 Kings 12) with the disaster of Israel and Judah being exiled, considering both apostasy and
exile as events calling for collective mourning.>® Both Yerushalmi Ta anit and Bavli Sanhedrin

share a similar tradition that, on the one hand, any instance of divine retribution against Israel

49 . Ta’anit 4.6; b. Ta’anit 28b.

500 | am. Rabb., 1.2.23.
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includes a certain measure of reserved vengeance over the golden calf incident; while on the
other hand, these same texts claim that the reckoning for Israel’s sin stated in Exodus 32:34 came
to fulfillment in the destruction of Jerusalem by Babylon.>*! Some rabbis, as noted above, have
characterized the incident as a brazen act of adultery, given that Israel and Yahweh were at the
time enjoying their early matrimony in the wilderness.>%? Other rabbis saw the golden calf
incident as symptomatic of the larger Israelite propensity to worship a wide variety of idols.>%
There are certainly some texts, such as Leviticus Rabbah, which have attempted to pardon the
Israelites by claiming that the construction and worship of the golden calf had either been
perpetrated by Egyptian proselytes or else incited by the enduring power of Egyptian
divinities.>* Yet in another passage from the same midrashic text, the rabbis shoulder the burden
of guilt on Israel for worshiping the calf, claiming that Israel acted as a false witness against their
God (6.1) by assuring him they would obey all his commandments and statutes (Ex. 24:7), only
to declare the calf their god forty days later.5®> Nor does another interpretation place Israel in any
more of a favorable light, namely that Aaron was declared righteous by building the calf so as to
deflect the responsibility of the sin to himself rather than to Israel. While this view apologetically

favors Aaron as the righteous high priest, it condemns Israel collectively by first claiming that

501y, Ta’anit 4:5; b. Sanhedrin, 102a

502 1y, Shabbat, 88b, 1o 7102 7t 793 A5y /“Insolent is the bride who acts faithlessly within the bridal
chamber.”

503 by, Avodah Zarah, 53b: 23215 N712¥2 177 ’°17 ONYTR 123 2avH DR M99 ROR/“Rather, given that Israel
worshipped the Calf, they revealed that their disposition was favorable toward idolatry.”

504 ev. Rabb., 27.8: ymivy oxonn oy Yoyw 07 RoR/“Rather it was the proselytes who came up [from Egypt]
with them that made it.” See further, Pirkei de 'Rab.Eliez., 46; EX. Rabb, 16.2, 20.6; Num. Rabb., 15:24. For a
detailed discussion of the Egyptian religious presence in rabbinic midrash, Rivka Ulmer, “The Egyptian Gods in
Midrashic Texts,” HTR, 103, no. 2 (2010): 181-204.
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the people murdered Hur when he was ordered to build the calf.>% Still another reading, found
specifically within an instance of Moses advocating for Israel, has Moses claiming that it was on
account of gold and silver, which God commanded to expropriate from the Egyptians just prior
to leaving Egypt, that the Israelites were induced to sin.>" Interestingly enough, God never
concedes to this argument in spite of Moses’ insistence.

At times the golden calf incident was treated by the rabbis as an archetype of transgression, in
that its ramifications are evident in a host of derivative sins.>*® The diversity of interpretation
generally shows that rabbinic approaches to the golden calf, in the main, hardly absolve the
congregation of guilt. As will be shown in Exodus Rabbabh, in keeping with the biblical text, the
sin is considered so severe that only the intercessory activity of Moses prevents Israel’s
wholesale annihilation. The golden calf episode marks a long-standing precedent for subsequent
post-Sinai traditions of the people’s dissatisfaction and Moses’ ongoing pleas on their behalf.%%
It is indeed a watershed moment in the biblical courtroom drama and exerts a notable influence
on later post-biblical traditions. The effort to continually prevent God from destroying his people
becomes an ongoing concern.

The early Church Fathers’ appeal to the golden calf transgression as foundational evidence for

Israel’s rejection and the Church’s election has been thought to have influenced some of the

506 h, Sanhedrin 7a; Lev. Rabb., 10.3; Pirkei de’Rab.Eliez., 45.3.

507 . berahot, 32a. Thus, the verse has Moses appealing before God: 1w v HX W% amh nyownw 371 103 2°2wa
DIV DR WIYW 073 R 27 /“On account of the silver and gold that you gave abundantly to them, to Israel, until they
said, “Enough!” That is what caused them to make the calf.”

508 h, Sanhédrin, 102a.

59 Jerrow, “Arguing with God,” 8: “But there is another difference as well. In the pre-Sinai block, God, although
impatient with Israel’s murmuring, shows little interest in punishing the nation. In the post-Sinai block, however,
God does resort to punishment and, appearing to have lost hope in the covenantal relationship, even threatens to
destroy the entire people. It is to the pivotal golden calf episode that one must look to account for this change.”
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rabbinic interpretive material. To what degree this is possible remains difficult to determine,
given that the rabbis rarely consider the golden calf in relation to non-Jewish interpretations.
Smoler and Aberbach’s essay argued, however, for the rabbinic response to early patristic
commentary.
The rabbinic reaction was to undertake a massive defense and militant counterattack, the
keystone of which was to assert defiantly the continued election of Israel and its
continued status as God's beloved people. Israel's sinfulness—so frequently denounced
by the Prophets—was considerably minimized by the rabbis, some of whom denied it
altogether. This is particularly evident in the rabbinic treatment of the golden calf
episode. While admitting the gravity of this offense and its serious consequences, the
rabbis categorically denied that it had in any way impaired the loving relationship
between God and Israel. God had never rejected Israel, which continued to be His chosen
people.50
The current discussion challenges the argument that the rabbis’ downplayed the golden calf
apostasy. Through analysis of Moses’ advocacy for the Israelites within the rabbinic corpus, the
rabbinic recognition of how serious the transgression was is quite clear, so much so that there
emerged the necessity for a prophetic intercessor who could reconcile the irreconcilable, namely
God’s holiness and Israel’s corruption. Israel’s sinfulness, as noted above, was hardly
minimized, and in fact many traditions see Israel as deserving to perish had not Moses
intervened. Noting, however, how strongly the early Church Fathers hyped the golden calf
apostasy as a watershed moment in Jewish covenant forfeiture,®! a potential rabbinic reaction to

Christian polemics appears possible, even if rabbinic exegetes do not seem very interested, at

least on the surface level, in the substance of what early church fathers had to say. The reaction,

510 Leivy Smolar and Moshe Aberbach, “The Golden Calf Episode in Postbiblical Literature,” HUCA 39 (1968):
91. The authors stated further, “Thus inevitably the emergence of an apologetic literature, the basic tendency of
which was to minimize the guilt of Israel in general, and of Aaron in particular” (92).

511 Justin Martyr, Trypho, 20.3; 21.1; Irenaeus, Adv. Haer. 1V.15.1; Andrew Radde-Gallwitz, “Justin Martyr and

the Golden Calf: Ethnic Argumentation in the New Israel,” in Golden Calf Traditions in Early Judaism,
Christianity, and Islam, ed. Eric F. Mason and Edmondo F. Lupieri (Leiden/Boston: Brill, 2019), 227-37.
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however, mainly retains the stark rebelliousness and egregiousness of golden calf worship, while
at the same time finding a means of ultimately forgiving the preserved congregation of Israel.
The major difference, therefore, between the rabbinic and patristic assessments centers not on the
criminality of the act but rather on the long-term divine response. While the early Church Fathers
oftentimes represented Jewish belief and practices as models of sin and false doctrine, one
witnesses quite a different approach in the rabbinic corpus. The rabbis engaged in a much more
internal Jewish discourse aimed at understanding both the best and worst aspects of Israel’s
covenant relationship with God.>2

Moses’ defense of Israel following the golden calf episode belongs within a long-standing
tradition of Moses as apex prophet and intercessor. His defense wards off a permanent
punishment that was thought deserved. While Moses at times assigns blame to God, these are
rhetorical moves belonging to a larger arsenal of skilled arguments rather than indications of any
legitimate belief in God’s culpability. One noteworthy instance occurs when Moses claims it was
God’s endowment of the Israelites with Egyptian gold that led to the building and worshipping
of the golden calf. 5 Moses attaches God’s agency to Israel’s sin and determines that clear
limits restrict the boundaries of human autonomy. b. Berahot 32a, for example, starts from the
premise that the human will to action lacks full autonomy. Rather, God exhibits agency in the
human propensity to either commit or avoid sin, the central prooftext being Ezekiel 36:26-27:

190 %P3 TN IR "PEY) 0237032 108 M0 DY) 3 22 097 ANJ) 027w 1387 22 X N0

“I shall remove the heart of stone from your flesh and give you a heart of flesh.” | shall
place my spirit in your midst, and | shall make you walk in my statutes.

%12 The notion of a concerted rabbinic response against Christian claims to election does rely in some degree on
inserting within the text what does not exist in substantive measure. This is not to disregard, however, the larger
theological settings within which the rabbis existed and the possibilities that responses to Christian supersessionism
need not be direct in order to be operative.

513 1y, Berahot 32b; b. Yoma 86b.
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From this premise, the rabbis argue that God also exhibits agency in the case of Israel submitting
to sin, as it was the abundance of gold and silver that was given to the Israelites just prior to
leaving Egypt which induced them to build the Golden Calf:
2771 A0 2°awa 2 SW 27 A" *197 wn MK ORI ' 027 1R 277 07N
DT N PR OWN 27T 79K 077 MWY? OnR 073 07 1R TV IRW? 0 nyswaw
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[Regarding the place-name] Di-zahab (Deut. 1:1): The School of Rabbi Yannai has said,
“Moses said before the Holy One, blessed be He, ‘Lord of the universe, [it is] on account
of the silver and gold that you gave out in abundance to them, to Israel, until they said,
“enough.” That caused them to make for themselves gods of gold. A parable [states], ‘A
lion does not attack or roar over a pile of straw but rather over a pile of flesh.”>!*
Just as Moses has argued against the angels that they are not placed in environments inviting to
sin, and therefore they are less deserving of inheriting the Torah than mortals, the prophet also
claims that God purposefully establishes such circumstances and sometimes sets Israel up to fail.
The rabbis have associated Moses’ argument within the general principle that, whenever God
lavished Israel with abundance, she grew morally indifferent and depraved. Evidence comes
from the prophet Hosea, who states that the abundance of silver and gold was dedicated to Baal.
The satiety Moses appeals to as the cause of sin is therefore as much a judgment on Israel for
being a people lacking faith and gratitude as it is a defense. God eventually concedes to Moses,
but more out of respect for the reality that Israel cannot be showered with abundance: “mw 1217
"HY2% WY 27N 079 N°20T (02 AR ,Awn? 12 AT X1 102 witpn/ From where [do we learn]
that the Holy One, blessed be He, [eventually] conceded to Moses? As the Scripture states, ‘As I

made them rich in silver, as well as gold, they fashioned [it in devotion] to the Baal’” (Hos.

2:10).5%° The defense, therefore, does less to exonerate Israel than to argue that God should know

514 b, Berajot 32a.

515 1bid.
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better, given his people’s moral weakness in times of abundance, than to provide Israel with
prosperity.

Another means of immediate defense occurs when Moses grabs hold of God, an act which is
thought to immediately ward off divine retaliation. In the same b. Berahot text, God informs
Moses that his majesty (7173) exists only for the sake of Israel, and that once they had corrupted
themselves, Moses is no longer of value to God. Exodus 32:10 is then cited, where God advises
Moses to let him alone in order that he might annihilate the Israelites.

DONM WP 99N PIANN TAY 7O 22 M9N T 027 W R ,7DTRATR 210 9007 MR 110
And as soon as He had said, “Let me alone so that [ may destroy them,” Moses said,
“This situation requires my intervention.” Immediately he began empowering himself
with prayer, and pleaded for mercy.
After comparing Moses to a king’s favorite (127X), whose royal favor prevents the ruler from
slaying his own sinful son, Rabbi Abbahu elaborates on the significance of the exchange

between God and Moses.
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This teaches that Moses grabbed hold of the Holy One, blessed be He, as a man might
grab his friend by his garment, and said before him, “Lord of the Universe, I shall not
leave you to yourself until you pardon and forgive them.”5
When God counters by offering the extermination of Israel in exchange for a new nation
governed by Moses (Ex. 32:10b), Moses responds that the combined merit of the three patriarchs
could not endure God’s wrath, so surely the merit of Moses alone would fall short in staying

God’s wrath in the future.

07937 WHOW W RDD 721,07 2w 27 (R TN WITR 2107 W MR JTYOR 527 N
MY N2 NAR 2¥ TR 230 HW KOO .JOVI NYWI TID? TiAyY 210 WK
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Rabbi Elazar said, “Moses said before the Holy One, blessed be He, ‘Lord of the
universe, if a throne of three legs cannot endure before you in the hour of your wrath, as
for the throne having one leg, how much more so!’”
Moses further claims that his own reputation will be tarnished among those who preceded him,
given he sought his own glory at the expense of his people during their time of trouble. Such
repeated arguments conducted while grabbing hold of the deity appear to call to mind Jacob’s
persistence when wrestling with the angel.
Berakhot 32a draws a comparison between Moses’ prayer and Jacob’s wrestling match at
the Jabbok (Gen 32:24-32): According to R. Abbahu Moses grabbed YHWH like a man,
saying: “Sovereign of the Universe! | will not let you go until you forgive and pardon
them” (Berakhot 32a). Instead of seeking a personal blessing, as Jacob does (Gen 32:26),
Moses asks YHWH to forgive and turn from the disaster he planned (Exod 32:12-14).
These later Jewish interpreters understood that prayers—even prayers that are contrary to
YHWH’s will—can and do prevail.>!’
Ultimately, Moses argues that it is the oath God swore to the patriarchs that must be maintained,

along with God’s reputation, while the integrity of the people of Israel themselves is never

appealed to as a defense.

8.5 Moses Defends Israel in Exodus Rabbah

Among the rabbinic texts reconstructing Moses’ biblical role as Israel’s advocate following
the golden calf incident, the early medieval®'® Exodus Rabbah contains the most extensive
treatment of Moses defending the Israelites before the divine judge. As Jerrow puts the matter:

“One can argue that these sages regarded God less as an omniscient, immovable, impassible, and

517 Michael J. Chan and Joshua C. Miller, “Prayer That Prevails,” Word & World 35, no. 1 (2015): 33.

%18 On the most common approaches to dating this large and diverse literary corpus, see Jerrow, “Arguing with
God,” 17ff.: “Although the midrashim in Exodus Rabbah I were created during this earlier period, Exodus Rabbah I
as a collection was not redacted before the tenth century, putting it in the middle period of midrashic aggadah (640-
1000 C.E.); Scholars have generally dated Exodus Rabbah Il to the ninth century, earlier than Exodus Rabbah I. See
Strack and Stemberger, Introduction to the Talmud and Midrash, 308-309.
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unchanging deity and more as one endowed with a very specific personality that includes in
particular the character trait of enjoying a good argument.”'° Due to the format of Exodus
Rabbah being a compilation of several earlier traditions, the text’s attitude toward Moses as legal
representative appears to be one of synthesizing the evidence drawn from aggadic traditions of
both Late Antiquity and the early medieval period.>?° While the ER midrash does borrow from
earlier rabbinic traditions, its consistent exchanges between God and Moses, with the latter
persistent in its defense of the wayward Israelites in the wilderness, demonstrate an attempt to
break the constraints of strict covenantal law and attain clemency for Israel regardless of her sins.
The act of forming and presenting a sustained defense is strongly characteristic of Exodus
Rabbah 42-44, and the theological perspectives inherent within such a defense demonstrate a
well-developed theology of prophetic atonement. The advocate passages of Exodus Rabbah, in
relation to the golden calf incident, reveal a strong sense of prophetic and ancestral
substitutionary sacrifice, whereby the speech-acts of prophetic figures form an essential function
in the larger scheme of corporate salvation.

Exodus Rabbah’s discussions of Moses defending Israel devote considerable attention to the
Golden Calf incident, where several themes focusing on Moses’ role as Israel’s defense attorney
converge. Moses’ first argument appears in 41.7, where the question of to whom specifically
Israel belongs occupies the forefront. The immediate context involves the ending of Moses’ first
stay on the mountain of God, when the deity instructs Moses to “Go and descend” (79 =72, EX.

32:7), acommand God will repeat periodically within the midrash. Moses then receives

%18 Jerrow, “Arguing with God, 4.

520 Graves, “Scholar and Advocate,” 8, is illustrative: “Both units within ER borrowed extensively from the
primary aggadic sources of Rabbinic Judaism up to the time of their final compilation. The editors, in turn, seem to
have recast the materials that they inherited and probably added new sayings and stories of their own. Although
precise dates cannot be established either for the parts or for the whole, a likely time frame for the final compilation
of ER would be the 10th or 11th century.” See note 32 for a range of scholarly perspectives.
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assistance from both God and the three patriarchs in neutralizing “five angels of destruction”
(7%2n >ox%n nwian), evidence again of the advocate’s initial task of removing the accuser(s)—in
this case also the destroyers—from the heavenly court. The prophet is ordered a second time to
descend, which triggers Moses’ response that the God of Israel should not be fair weathered
concerning his claim that Israel are his people. If, when they sin, the people of Israel revert to
being Moses’ people, but prior to that time they belong to God, then God is acting
disingenuously and must be called to account. In addition to clarifying to whom Israel truly
belongs, Moses strives for divine confirmation of Israel’s ultimate vindication at the time of the
eschaton.
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Immediately the Holy One, blessed be He, said to him, “Descend. [Their transgression] is
your downfall.” Moses said to him, “Why?” [God answered], “because your people have
corrupted themselves.” Moses said to Him, “So now you refer to them as ‘MY people,’
when they are none other than your people, [as the Scripture states], ‘Turn away from
your raging fury and reconsider bringing disaster upon your people’” (Ex. 32.12).

Rabbi Shimon ben Yochai said, “Moses did not budge from his prayer until The Holy
One, blessed be He, called them, ‘My People.” As it is written, ‘Then the Lord relented
concerning the evil which he had said he would exact upon his people’ (Ex. 32.14). The
Holy One, blessed be He, said to Moses, ‘In this world, because of their having the Evil
Inclination, they engage in idolatry, but in the future to come, I will uproot from them the
Evil Inclination and give them a heart of flesh, as the Scripture states, “I shall remove the
heart of stone and give you a Heart of Flesh””” (Ezek. 36:26).52

God’s concession that Israel remains his people acknowledges that the current Israel, by virtue of
its inclination to evil, will remain susceptible to idolatry, while the eschatological Israel will

overcome this tendency. Just as Bavli Shabbat 88b envisioned Israel reclaiming her two crowns

521 Exod. Rabb., 41.7.
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representing the doing and hearing of the Torah, so the midrash prophecies a future where the
“evil inclination” (¥171 7%°) will depart from Israel and she will be vindicated at the eschaton.
Moses does not merely advocate for Israel’s immediate pardon from idolatry, So as to escape
annihilation, but holds fast to his defense until achieving Israel’s favor in the world to come.

The midrash again revisits the question of to whom Israel belongs. Now that the Israelites
have risked destruction by building an idol, do they ultimately belong to God or to Moses?
According to the midrash, the people have spoken lies against their God by associating the
golden calf with God and attributing deliverance to both.

IIRRY,0TAY NN DN ,TAPR TR (7,22 M) KPR IRD 220D PR TR AT IR VIR 12 930 020
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TRy nnw °3
Rabbi Haggai ben Elazar said, “It is not written here, ‘This is your God,’ but rather,
‘These are your Gods’ (Ex. 32:4). They partnered God with it and said, ‘God and the Calf
have redeemed us,” and [therefore] ‘they have spoken falsehoods about me.%? | would
redeem them, but they have spoken lies against me. | indeed declare they are not my
people.” Therefore the Scripture states, ‘For your people have become corrupt.’”
God provides further justification for why the Israelites now default to becoming Moses’ people.
By attempting to group the God of Israel alongside the molten calf of Egypt, the people have
been disqualified from God’s sovereignty over them. In a less argumentative tone than the
previous exchanges with Moses that exposed Israel as trespassing against the first
commandment, God summons Moses “for the purpose of reconciliation” (10°5%). His intent is to
explain the issue of foreknowledge regarding Israel’s eventual sin: 7 7102 INXRY 7V 772 *NAR
mwy? P7nvw/<Did I not tell you when you were at the burning bush what [Israel] would do in

the future?”” God claims that Moses views Israel from a limited perspective, with an eye only to

their acceptance of the Torah rather than to her eventual backsliding. Moses, therefore, was

522 Here the interpretation begins with the words of Rabbi Haggai, who quotes the people, but then the discourse
shifts without warning to God’s speech.
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willing to accept the “mixed multitude” (27 27v) among the congregation during their wilderness
sojourn. Although doing so with good intentions, Moses did not anticipate what God knew
would unfold due to the inclusion of those not originally belonging to Israel. God claims he had
even issued Moses advanced warning concerning these infiltrators. While God allowed Moses to
commit this error of inclusion, the consequence of such error was to reduce the people to Moses’
charge and responsibility. Although God’s argument appears to overcome that of Moses, he does
ultimately concede in accepting the people back. In this instance, Moses does not acquit Israel
through superior argument but rather through the struggle itself to defend the people.

Similar to the exchange in Genesis Rabbah 49 involving Abraham’s pleading for Sodom, the
Exodus midrash shows keen interest in the divine command to descend: 77 72 nwn 2% 71127/
“The Lord said to Moses, ‘Go, descend [for your people whom you brought out of Egypt have

29

corrupted themselves]”” (Ex. 32:7). The rabbis interpret Moses’ descent from the mountain as
more than then a simple departure from one location so as to safeguard another. Rather than
suggesting mere damage control, descent more specifically addresses Moses’ responsibility for
and inseparability from the Israelite community. Whenever the Israelites transgress, Moses’
status appreciably declines, no longer residing on the elevated mountain of God but instead
within the trenches of the rebellious Israelites. As goes the community, God reminds Moses, so

too goes the fate of their lawgiver and prophet.
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“When your children become righteous, they shall be exalted in the world and ascend,
and thus their messengers shall be exalted with them. And when they descend, both they
and their messengers shall descend together. [Therefore], ‘Go, descend.” Why? Because
“Your people have corrupted themselves.””(Ex. 32:7). He said to him, “Since they have
sinned, you and they shall descend [together].”%*

523 Exod. Rabb., 42.7.
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Moreover, with this responsibility comes the issue of inseparability from the people. God not
only has lowered Moses’ rank but has also renounced his claim to Israel. The people now belong
exclusively to Moses since they have trespassed against God.

Moses eventually contests this divine response, but his immediate concern centers on God’s
uncontrollable anger. A citation of Proverbs 25:15 represents Moses’ opening strategy for
mitigating God’s rage: PXp 1n2? 09X 7I82/“By forbearance is a ruler persuaded.” Moses
repeatedly seeks forbearance through words of persuasion. God counters these attempts by
insisting on Moses’ descent, citing the people’s abrogating of an earlier oath that they would
observe all the commandments (Ex 24:1). The most egregious violation, from God’s perspective,
is that of violating the first and second commandments, thus uprooting the foundation of the pact
between God and Israel. The rabbis have compounded such idolatry by attributing to the
idolators of the golden calf the practices of both blood-spilling and sexual perversion. God
consistently cites the violation of the core commandments following an oath of obedience, while
Moses crafts arguments based on previous oaths sworn by God toward Israel. Moses also appeals
to earlier instances of Israel exhibiting merit, as well as to the previous merit of Israel’s
ancestors.

While Moses cannot hope to win every argument with God, he still hopes to diminish the
“rage” (qy12) of God and ward off the imminent threat of annihilation. Not only God’s fury
signals the prospect of doom, but also the presence of the “ministering angels” (nw: *aR717),
who assume the role of both accusers and punishers: &% 53 5221 NRYY DWpam o1y onw/
“Who were standing up and requesting to go out and bring all of Israel to ruin.” The angels’ act
of standing and petitioning to destroy Israel demonstrates a legal setting of rising before the

divine judge and presenting one’s case as accuser. This is further supported by Moses’
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immediate response: X M3°10 OP2Y TP 2 NNA 11,0700 07y WRaRw Ty 3Ron 11 0R/“I shall not
move away from here until I have pleaded for mercy on their behalf.” Immediately he began to
plead in their defense.”®?* The text’s use of X133 (advocacy/spoken defense) confirms the
courtroom defense scenario associated with the incident.

Each of Moses’ arguments appeal to Scripture as the basis of his defense, while at the same
time supporting Israel’s continued claim to God’s favor despite her earlier violation of the first
two commandments. Moses’ line of argument proceeds as follows: (1) Israel at least accepted the
Torah, when nations like Edom refused it; (2) the Israelites enslaved in Egypt instantly believed
in their God upon hearing Moses’ report from the mountain; (3) the young men laid sacrifices
before God at the close of the revelation of all the laws and statutes; and (4) the Israelites
acknowledged God as their sovereign. For each of these arguments, God counters that Israel’s
willingness to receive the Torah was nullified when they violated their oath to perform every
commandment enjoined on them. Although the Israelites initially believed upon hearing the
divine name, they later disbelieved by building and worshiping a false image. While making
sacrifices and acknowledging God as their master, the Israelites later laid down an idolatrous
sacrifice and mistook deliverance from Egypt as the work of the calf—although God still
received partial credit. Despite God’s persistent refusal to accept Moses’ appeals, the midrash
states that the defense was still capable of suspending any conviction or punishment ( 7w 02
miyon R 71). The exchange also makes clear that the discourse is one part legal appeal and one
part petitionary, each aspect belonging to the lawcourt pattern of prayer, more specifically in

terms of the complaint (“I have merit to speak™) and the subsequent petition.>?®

524 1pid., 43.1.

52 Jerrow, “Arguing with God,” 113: ... “most rabbinic expansions of the golden calf argument between Moses
and God are petitionary in nature as opposed to being expressions of confession or thanksgiving/acknowledgment.
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While acknowledging Moses’ ability to assuage God’s anger and suspend full condemnation,
the rabbis remain focused on prophetic descent, claiming that Israel’s sin compromises Moses’
status as both prophet and spokesperson for Israel. Moses thus experienced “excommunication”
(°173) as a result of the golden calf incident. Scriptural support for banishment derives from
The midrash adopts a hyper-literal translation of the preterite form of 77>—“Judah descended
from his brothers”—suggesting that due to his inability to oppose and dissuade his brothers from
selling Joseph into slavery, Judah experienced excommunication from his family and thus settled
among the Adulamites in Genesis 38. This descent in the form of banishment is described as a
“falling away from his brothers” (*nx 7%n 77>, 42.3).

Moses suffers the same type of descent owing to his inability to secure the faithfulness of the
Israelites. He is further compared, by way of a brief parable, to an “ambassador” (9°v32175) who
is charged with crowning his king, but while on route to the throne is unaware that the people
have rioted and begun desecrating the statues and images representing their ruler. Upon arriving
at the king’s residence, the ambassador is commanded to descend. The king has advanced notice
of the people’s rebellion prior to the ambassador’s arrival, again suggesting that God had already
anticipated Israel’s transgression prior to Moses’ ascent to the mountain top. While
acknowledging that the exchange of arguments secures Moses with a stalemate, the rabbis also
view the degraded status of Moses as evidence of Israel’s lack of exoneration in the golden calf

incident. Even Israel’s greatest prophet is lowered in God’s eyes; but the acts of advocacy and

This excerpt, as well as those passages that follow, is no exception, for although Moses may implicitly or explicitly
allow that Israel has sinned in its veneration of the golden calf, his ultimate aim is to persuade God not to consume
the nation.”
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propitiation still secure undeserved divine acquittal, at no time attributed to any inherent
righteousness on the part of Israel.

It should be acknowledged that, while Moses suffers a certain degree of demotion in this
incident, the rabbis still regard him as achieving what no other mortal can, which is acquittal for
actions so egregious that they in principle cannot merit clemency. Moses ranks with Daniel as
one of two advocates “who set themselves in opposition to the standard of [strict] justice in order
to plead for mercy on behalf of Israel”/>x{ v avvnn Wpak 177 N Ta1? oo unw.%?® By
“justice,” the rabbis are most likely referring to the same unwavering standard of strict legal
judgments that characterize the rabbinic conception of the heavenly court, where humans are
potentially liable to the same expectations as the heavenly beings.>?’” The advocate’s obligation
consists of scaling down such standards due to God’s creation of people as flawed images of
God’s perfection, saddled as they are with the inclinations toward both good and evil. Once these
principles of the advocate’s commission are established, those being his standing in the breach
between God and humanity, scaling down strict justice, and presenting his legal game-face, the
rabbis turn to the rarely attested biblical expression, iwn %)/ “Then Moses pleaded” (Ex 32:11).

Exodus Rabbah 43.1 applies the biblical expressions, “plead” and “stand within the breach,”
(Ex. 32:11; Ps. 106:23), to Moses’ continued defense of Israel. Such actions are supplemented by
the notion of Moses presenting his best litigation image (2°15 7°20n) before both God and the
accuser. By virtue of standing within the breach, the advocate intervenes in the most direct way

possible before the divine judgment seat, occupying a portion of the divine courtroom,

526 Exod. Rabb., 43.1.

527 Richard Hidary, Rabbis and Classical Rhetoric: Sophistic Education and Oratory in the Talmud and Midrash
(Cambridge: Cambridge University Press, 2017), 251: “I propose that the rabbis envisioned the heavenly court in
terms of Roman courts, not in spite of the corruption of the latter but precisely because of it. They feared that a
heavenly court that followed strict justice and judged human actions according to the truth would issue
impossibly harsh, even if justifiable, verdicts.”
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inaccessible to other mortals, and he insists at all costs that God relent from his condemnatory
verdict. This portrait of Moses occurs in a shared tradition from Midrash Tehillim 106, where the
interpretation of Psalm 106:23 is applied directly to Moses’ appeals before Yahweh. The
Psalmist writes as follows:

......

He said he would have destroyed them had not Moses, his elect, stood in the breach before
him, preventing his wrath from destroying [them].

Rabbi Berehiah and Rabbi Shmuel both understand this verse in relation to a courtroom setting,
where the advocate must either remove the accuser himself or else thwart the legal method of
pronouncing the defendant guilty.
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‘He said that He would have destroyed them.” Rabbi Berehiah, in the name of Rabbi
Yehuda, in the name of Rabbi Simon: “It may be compared to an accuser that was
prosecuting the son of the king. What did the advocate do? He removed him and stood in
his place. And when the accuser saw him, he went about his business. Thus the Scripture:
‘Had not Moses his elect . ...””
The midrash provides further evidence that Moses’ advocacy for Israel in large part resembles
the theological principle of justification, minus of course the act of martyrdom itself. Israel
stands trial as the prosecuted son, whose only recourse for acquittal is the intervention of the
preeminent prophet, whose presence immediately nullifies the accusation. In the Exodus Rabbah

midrash, the accuser will be identified as the Satan.
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Rabbi Shmuel bar Nahman said, “This may be compared to a king who was angry with his

son. He came to sign with a pen so as to render him his verdict. The advocate entered and
snatched the pen from [the king’s] hand. Thus relented his anger from harming him.
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The second interpretation from the midrash finds the king himself ready to seal the guilty verdict
pronounced against his son. There is no questioning of the verdict; instead the advocate’s only
recourse is to prevent the sealing of the verdict by imposing his will on the courtroom. The
advocate not only possesses the power to banish the accuser but also to reverse a divine
judgment. Moses here ascends to a high level of salvific power, in as much as he can unilaterally
plead for the condemned and achieve an instant acquittal.

The confrontation between advocate and prosecutor in Exodus Rabbah engages with and
expands the above tradition from the Psalms midrash, whereby the accuser must be banished so
that fair justice can be argued for the defendant.
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Rabbi Berehia spoke two [teachings], one in the name of our Teacher, and the other in the
name of Rabbi Shmuel bar Nahman. Our teacher said, “To what can this matter be
compared? To a king that was issuing judgment on his son, and there was a prosecutor
standing and bringing charges [against the son]. What did the son’s teacher do? As soon
as he saw him on the verge of being convicted, he pushed away the accuser and brought
him outside [the courtroom] and stood in his place, pleading as a courtroom advocate on
behalf of the son. Similarly, when Israel had made the Calf, the Satan was standing
among them and making accusations [against Israel], while Moses was standing away
from them. What did Moses do? He rose up and pushed the Satan out of the way and
brought him outside [the Israelite camp], and he stood in his place. As the Scripture
states, ‘He stood in the breach before them,” [meaning] he stood in the place of the one
who created the breach [between God and Israel, that being the Satan].””?®

The tradition understands Israel as the divine ruler’s son, and God Himself is the party issuing a
conviction against his son, with the prosecutor presenting the specific charges. The conviction is
imminent, and it is the son’s instructor (31375:7) who assumes the office of advocate in order to

redeem the guilty party. Not only does he banish the Satan but takes his place within the divine

528 Exod. Rabb., 43.1.
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courtroom and begins pleading the defense. Standing in the breach involves acting as a
replacement for the Satan, who is originally responsible for creating the breach. Note that Satan
no longer assumes the role of a mere accuser of mortals in the divine court, one testing the metal
and obedience of God’s people, but he is now credited with establishing the distance between
God and humanity that is responsible for transgression in the first place. The rabbinic
interpretation of Moses’ defense transcends a desperate appeal on behalf of the guilty. It now
rewrites the Israel’s archetypal sin in terms of Satan’s meddling with God’s elect, creating a
barrier between them and their God, and the requirement that a divinely empowered prophetic
advocate remove the barrier, lest God’s people are permanently vanquished.

Rabbi Shmuel bar Nahman further states that “stood in the breach” constitutes “a difficult
Scripture” (Rwp 127, 43.2), yet his interpretation follows a similar line of reasoning as the
anonymous “Our Teacher” parable. God again assumes the role of judge, and he is on the verge
of signing a “verdict of condemnation” (11>7 1) against his son. The scripture which captures
God’s anger and intent, as well as that of the judge in the parable, is that stating, ‘Leave me
alone, that my fury may burn against them and devour them’ (22281 0772 2% =) *% 737, EX.
32:10). God’s legal grounds for carrying out the conviction derive from the Covenant Code’s
prohibition on sacrificing to any deity other than Yahweh (Ex. 22:20), which constitutes a capital
offense. In this case, the “associate regent” (i1702370)°?° of the king snatches the pen out of the
judge’s hand as a means of deescalating his fury. This action involves less argumentation than it

does a legal stratagem in the face of an outraged ruler. Averting the signed verdict of

529 Greek, ovyka0edpoc, “assessor.”
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condemnation, in this case, leaves uncertainty with the prosecutorial process by rendering the
decision unofficial and thus open to an appeal .>*

7977 :(7° ,0 0°727) WARIY ,02°17 PT2 DDV KIT TN WITRT W WY MK ORI WYY IYwa 7o
D 0°79K% a7 :(0°,20 NAY) INRIW ,I0T T QDAY K2 KOR AWV KDY ,07HWRY 160

In the same way, when Israel performed that act [of idolatry], the Holy One, blessed be
He, [presided] over them in the courtroom in order to convict them. As the Scripture
states, “Leave me alone, that [ may destroy them” (Deut. 9:14). But he did not exact
[annihilation upon them]. Rather, he approached to sign the decree of condemnation, as
the Scripture states, “Whoever sacrifices to gods [other than the Lord Himself>3!], shall
be set aside for divine annihilation” (Ex. 22:19).5%2

God, as the meticulous, law-observant judge, does not destroy Israel prior to establishing legal
precedent; therefore, a judge’s seal must attach itself to the guilty verdict. Moses understands
that he cannot overturn the legal precedent of Exodus 22:19, and once the written document of
conviction has been signed it will be barred from reversal. Moses may, however, intervene by
preventing the signature altogether in order to buy time for the defendant. The delay affords an
opportunity for a counterargument based on Israel’s alleged lack of criminal intent.
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What did Moses do? He took the tablets from the hand of the Holy One, blessed be He, in
order to remove his rage.To what may this be compared? To a ruler who sent his agent to
betroth a woman. He set out, but [the woman] had corrupted herself with another man. As
for the agent, who himself was innocent, what did he do? He took the marriage contract
which the king had given him to betroth her and tore it up. He said, “It is better that she
be tried as a single woman and not as a married one.” Moses acted in the same way when
Israel performed that deed. He took the tablets and smashed them, as if to say that, if

530 Peter G. Stein, “Roman Law, Common Law, and Civil Law Symposium: Relationships Among Roman Law,
Common Law, and Civil Law,” Tulane Law Review 66, no. 6 (1991-1992): 1601-1602.

531 725 My *pba, Deut. 32:9
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Israel had seen their punishment [which they were subject to in the tablets], they would
not have sinned.>*

The parable illustrates the pact between God and Israel in terms of marriage obligations,
whereby the offending wife, cast as the inferior party, can plead innocent if the marriage contract
has not yet been finalized. Moses’ act of smashing the tablets of the Decalogue enables him to
plead for the offending party’s lack of intent, which in this case would ward off a death sentence.
Of particular interest is the rabbinic conception of the Covenant Code somehow being manifest
within the tablets of the Decalogue. Israel would have seen, according to this conception, the
punishment for transgressing the first commandment within the tablets, and had that been the
case, would have lacked any legal recourse for reversing the death penalty. Smashing the tablets,
therefore, enables Moses to plead for a stay of execution and thus the preservation of Israel as a
collective. The action also, as the midrash points out, places Israel within the category of
inadvertent (1 x1w) as opposed to premeditated (77°11) transgressors.
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Moses further stated, “It is better they be sentenced as inadvertent transgressors and not
as if they acted with premeditation.” Why? Because it is written in the Tablets, “I am the
Lord your God” (20:2-5). And the punishment [for violating this prohibition appears]
next to [the first commandment]: “Whoever sacrifices to gods [other than the Lord
Himself], shall be reserved for divine annihilation” (Ex. 22:19). On this account did he
smash the tablets. [God] said, [“Leave me alone] that I may destroy them.” Immediately
Moses girded himself in prayer. This [explains the scripture], “Moses pleaded before the
Lord his God”: he stood disrespectfully before the Holy One, blessed be He, in order to
plead for the [urgent] need of Israel. This [explains the Scripture], “Moses pleaded.”>3*

The rabbinic construction of Moses as advocate in the aftermath of the golden calf apostasy,

therefore, contributes several new orientations towards the sin and its resolution. First, Moses
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abandons any effort to begin his appeals by statements of praise for the divine judge. The nature
of the crisis affords him no time. Moses also resorts to unilateral acts of intervention that are
neither encouraged nor condoned by Jewish law. He assumes the authority to nullify both the
divine seal of judgment and the terms and conditions of the original covenant set in stone tablets.
Moses feels justified in these actions due to his argument that the Israelites had not been granted
the time to read over the entirety of the document, which would have informed them as to the
consequences of a transgression so severe. Their ignorance of the entirety of the document
renders Israel an unintentional sinner and therefore cleared of capital punishment.>®

It should also be noted that the rabbis, acting almost as impartial observers of the discourse
between God and Moses, appear to have no inherent problem with the level of wrath exhibited
by God, the stronger party. Jerrow’s analysis, however, does not afford due weight to the
theological setting of legal defense and makes the perhaps questionable move of highlighting the
rabbis’ discomfort with God’s wrath in the aftermath of the golden calf incident. This
interpretation relies on the idea that God’s initiating of Moses’ intercession,>*® as presented by
the rabbis, reflects their discomfort with divine wrath and their imputing to God his true motives,
which are to promote Moses’ successful series of appeals on Israel’s behalf. Yet the rabbis in
these passages do not explicitly demonstrate an unease with God’s response as much as they
evoke the necessity of the prophet’s advocating on Israel’s behalf. Indeed, many of Moses’
arguments cannot measure up to the strict standards of divine justice, but it is the intention and

discourses themselves which initiate redemption. More accurately, it would seem that the rabbis

53 For the development of the categories of intentionality and premeditation in rabbinic law, as well as the
relevant scholarship, see Aurelian Botica, The Concept of Intention in the Old Testament, Philo of Alexandria and
the Early Rabbinic Literature: A Study in Human Intentionality in the Area of Criminal, Cultic and Religious and
Ethical Law (Piscataway, NJ: Gorgias Press, 2011), 319-442.
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express little discomfort with God’s justified wrath, in large part so as to be even further
consoled by their view of God’s greater degree of mercy. On one further note, when Moses
offers non-sophisticated arguments for Israel and bordering on sophistry in his reasoning,®*’
Jerrow argues that the rabbis consistently view God as offering Moses these opportunities as a
means of covering for what appears to be brazen, disrespectful behavior on the prophet’s part.
Yet the rabbis again never indicate explicitly that they are uncomfortable with Moses’ assertive
pleading. They rather view it, as | would argue, as a matter of necessity.

Moses can also argue on the simple basis of grammar and syntax, putting God in a position to
revise the wording of commandments and how they are addressed to the people. Just as God may
appeal to the strict letter of the law, Moses will counter by appealing to the precise wording of
the Hebrew language through which the law is conveyed.
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When Israel made the Calf, Moses was attempting to conciliate God, but He would not
listen to him. God said to Moses, ‘Is it possible that we not exact on them the strict letter
of the law on account of their violating the [first] commandment?’ Moses said, ‘Lord of
the universe, you spoke as follows at Sinai: “I am the Lord your God [addressing an
individual].” “Your God” [addressing the collective] was not said. Were you not speaking
to me [perhaps]? Were you speaking to them, perhaps? Did | myself violate the
commandment, strange as it seems to me?’5%®
If God can administer the strict letter of justice for every infraction, it is Moses’ job to discover
inconsistencies in the strict wording of the laws, whereby he can argue to exonerate Israel for

their transgression. But beyond this parsing of words, Moses is again alluding to the boundaries

between the individual Israelite and the larger collective, as well as to whom the Israelites really

537 Ex. Rabb. 43.5
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belong. If God believes the Israclites were Moses’ people and not his own, then he must have
been addressing Moses in the singular form. If, however, God was addressing the entire people,
then these are still his people, and God still bears responsibility for them.

Moses employs yet another argument involving the near impossible situation God placed the
Israelites in by settling them in Egypt among the so-called idolaters. The result of such an
extended stay in Egypt was Israel’s defectiveness, comparable to such things as a substandard
slave or a poorly cultivated vineyard. Moses argues that the Israelites, owing to God’s keeping
them in Egypt so long, are immature and require more time to produce the righteousness which
God expects.
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Another interpretation: “Whom you brought out from the Land of Egypt.” What did
[Moses] observe here by mentioning the exodus from Egypt? Rabbi Abin said in the
name of Rabbi Shimon ben Yehozaddok, “To what may this be compared? To a king that
had an uncultivated field. He said to [his] tenant, ‘Go, cultivate [the field] and turn it into
a vineyard.” The tenant went and cultivated that field and planted a vineyard, he grew the
vineyard and produced wine, but it [ended up] turning sour. When the king saw that the
wine had turned sour, he said to the tenant, ‘Go and cut it down. What would | want from
this vineyard that produces sour [wine]?’ The tenant responded, ‘My Lord the King, how
much expense did you shell out for the vineyard until it would not stand? And now you
want me to destroy it?”*">°

Here Moses places the responsibility on God for the defective state of his people. There is no
disputing either the sin or the lack of piety among the congregation that has perpetrated it. The

waywardness of the people, however, is attributed to God’s placing them in a hostile
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environment, and now that the people have been ransomed, God needs to exercise patience and
restraint.

Moses’ line of reasoning, interestingly enough, clashes with earlier rabbinic statements, such
as that of Resh Lakish concerning Noah, who was praised by some rabbis for his ability to live
righteously in spite of being surrounded by the ungodly: mm172 w"> PM172 MR WP° W
0>7nR/“And Resh Lakish said, [Noah was righteous] in his generation, all the more so [would he
be righteous] in other generations [less wicked].”**® Moses’ argument, to the contrary, is that
Israel remains young and inexperienced, having recently been ransomed from Egypt, and they
have known nothing other than idolatry during their bondage.
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Moses said, “Lord of the Universe, did you not take them out of Egypt, from a place of
idolaters? And now they are mere youths, as the Scripture states, ‘When Israel was
[merely] a child, I loved him, [and out of Egypt I called my son]’ (Hos. 11:1). Endure a
little while on their behalf, and walk alongside of them, and they shall perform good
deeds in your presence. Therefore [the Scripture], ‘whom you have brought forth from
Egypt.”*
Contrary to God’s apparent rush to judgment and destruction, Moses argues that the wilderness
was actually the setting for the replanting in the desert (12725 &2 o> xnn 17pY) of the Israelites,
so that they could exist on healthier soil and bear better fruit. Moses poses the analogy of a
vineyard which acquires sustenance through dead trees, comparable to Israel’s survival on the

basis of the righteousness of the patriarchs.
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Therefore, just as this vineyard lives but is supported by dead trees, so also does Israel
live by being supported by the patriarchs who have passed away. Therefore [the
Scripture], “Remember Abraham, Isaac, and Jacob [your servants].”>*?

The “merit of the deceased” in fact expedites God’s mercy more powerfully than any other

argument.
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And in the same way Moses, when Israel performed that act [of building and worshiping
the Golden Calf], stood and pleaded on their behalf regarding their innocence for forty
days and forty nights; but he was not answered. But as soon as he mentioned [the merit
of] the deceased, immediately he was answered, as the Scripture states, “Remember
Abraham, Isaac, and Jacob [your servants].” And what is written [in the following verse]?
“The Lord changed his mind concerning the evil [he had stated he would do to his
people]” (Ex. 32:14).5%

As recalled from the Pesigta de Rab Kahana, the merit of the patriarchs, among its several
functions, can act as advocate in God’s courtroom when all else fails. Moses cannot persuade the
God of Israel for the entire forty days and nights of his communion on Mount Sinai; yet the mere
mention of the patriarchs elicits immediate reversal of the condemnatory verdict. In this literary
context, Kensky understands the merit of the patriarchs as follows:

They are described here as being analogous to an advocate in the human courtroom. This
imagines the courtroom function of max m>ar almost as if the patriarchs were there
physically defending the accused. They are here likened to the way an advocate operates

inside a royal courtroom. But not just any advocate—a surefire winner, as citing the
merits of the patriarchs guarantees a positive verdict.>**

542 1bid., 44.1
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544 Kensky, Trying Man, Trying God, 302.
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The rabbinic interpreters, however, are not content to merely acknowledge such merit without
expanding the theological boundaries of what constitutes patriarchal merit and demonstrates its
legitimacy.

The rabbis specify different modes of execution that have been nullified by the patriarchs.
They argue that death by burning was covered by Abraham when he entered the furnace and
confronted Nimrod. Isaac atoned for death by the sword when offering himself up at his own
sacrifice. Death by exile has been accomplished by Jacob during his flight to and prolonged
sojourn in Haran. And should God not deliver Israel on the patriarchs’ behalf, when they rise
from the dead during God’s judgment, how will he explain to them that their descendants have
been eradicated? This represents the endgame of Moses’ pleas, again an appeal to the world to
come, and the guarantee that the patriarchs’ descendants inherit it, as the justification for
securing Israel’s place.
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‘How will you respond to the patriarchs in the world to come, when the people’s
ancestors shall stand and request from you the assurance which you promised. How will
you answer them? Did you not promise them that you would increase their descendants
as the stars of the sky? And now you seek to destroy them? Therefore [the scripture],
“Remember Abraham.”’>*
The merit of the patriarchs, therefore, not only acts as an immediate recourse of defense when
God’s mind cannot be swayed otherwise, but it also remains a theological marker for the world
to come, in as much that the promises to the patriarchs have eschatological significance for the
rabbis. The promised descendants continue to be Israel, and any abrogation of the covenant with

Israel will constitute a breach of the earlier covenants when the patriarchs are resurrected from

the dead and find their promised descendants are missing.
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8.6 Returning to Israel: Moses’ Hope for Acquittal in Deuteronomy Rabbah

In the early medieval aggadic midrash, Deuteronomy Rabbah, the text devotes considerable
attention to Moses’ hope for acquittal prior to the Israelites crossing of the Jordan into the land of
Israel.>*® The rabbinic exegetes understand Moses as deeply regretful for having squandered his
opportunity to see Israel before his death; thus the midrash expands Moses’ sermon on Mount
Horeb, largely by drawing associations between Moses’ advocacy for the apostate Israelites who
worshipped the golden calf, on the one hand, and the proposed advocacy that Moses would
require of his people in order to obtain permission to enter Israel. Moses claims his merit as an
advocate as justification for the seeking of his own advocate capable of reversing the death
sentence against him, which must take place prior to Israelite entry into the land. The prophet
initially assumes the proposed advocate to be the people of Israel, but when this does not
materialize, Moses is left to plead in his own defense, an endeavor nearly attaining success until
the irreversible and absolute judgment of God intervenes.

In the current discussion, the question is raised as to why the rabbis devoted undue attention
to Moses’ wish for forgiveness, and why they conceived of God as being so unwilling, despite so
many other acts of clemency, to pardon Moses in the particular instance of allowing him entry
into the Jewish holy land. A further inquiry examines whether the rabbis themselves are
questioning the integrity of God’s judgment, or at least leaving God’s just judgment of Moses as
an open question. Alternatively, do the rabbis concede that Moses, despite all benign intentions,

was justifiably banned from the land of Israel. The passages used for responding to these

546 On text-historical issues concerning Midrash Rabbah Deuteronomy, see Marc Bergman, The Tanhuma-
Yelammedenu Literature: Studies in the Evolution of the Versions (Piscataway, NJ: Gorgias Press, 2003); Dov
Weiss, “Divine Concessions in the ‘Tanhuma’ Midrashim.” HTR 108, no. 1 (2015): 70-97; Shalem Yahalom,
“Tanhuma in Masquerade: Discovering the Tanhuma in the Latter Midrash Rabbah Texts,” in Studies in the
Tanhuma-Yelammedenu Literature, ed. Ronit Nikolsky and Arnon Atzmon (Leiden: Brill, 2022), 222-247.
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questions are those focused on the act of advocating for either Israel or Moses and how the two
phenomena relate to one another.

These sections of Deuteronomy Rabbah express the relationship between Moses and Israel in
terms of the questionable divine justice of forgiving the less righteous party as opposed to
withholding clemency for the preeminent prophet. It will be argued that the rabbis ultimately
defend God’s verdicts by prioritizing advocacy on behalf of the community of Israel rather than
for the sake of the individual, no matter how righteous the latter might appear. The individual’s
salvation in fact derives from the well-being and security of the collective. Therefore, individual
sins committed by Moses are much harder to forgive than collective transgressions perpetrated
by the entirety of Israel, due to the reality that the condemnation of an entire community would
entail universal disaster. In spite of this rabbinic prioritizing of corporate Israel over Moses, there
are hints that dissatisfaction lingers over Moses’ outcome, and that the justice of banishing him
from Israel was not categorically accepted.

This section of the midrash first addresses advocacy in its consideration of Deuteronomy 9:1,
where Moses, from the perspective of the rabbis, has already issued admonitions concerning the
earlier infraction of worshipping the golden calf. The verse alerts the Israelites to brace
themselves for the crossing of the Jordan River, whereupon they will come to drive out nations
more powerful than Israel.
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Hear, O’ Israel. On this day you are about to cross the Jordan, to come and dispossess
nations greater and more powerful than you; large cities fortified to the heavens.>’

In Deuteronomy Rabbah 3.10, the rabbis of old (y°127) are reported to have viewed the command

to hear as one signaling the one faculty Israel retained after the golden calf incident, since the

547 Deut. 9:1.
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“We will do and we will listen”*® assurance given to God in Exodus 24 could not salvage the
guarantee of acting in accordance with God’s law. The Israelites could, however, preserve their
pledge to listen by now by heeding the prophetic warning prior to crossing the Jordan and
conquering the land of Canaan.

In Deuteronomy Rabbah 3.11, the warning to Israel becomes more specific, as Moses
explains that the habitual pattern of sinning and being forgiven through Moses’ advocacy, which
took place in the wilderness, can no longer endure:
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Do not imagine [that matters will remain] just as [they were] when you were in the desert
and you would sin, and I would always plead for mercy on your behalf.

Moses, in a manner closely resembling the occasional bitterness he demonstrates against his
people in scripture, begins lording his advocacy over the people, reminding them of his project
of bailing them out when they faced imminent destruction as their divine punishment.
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[Moses] said to them, “When you committed that very deed, and the Holy One, blessed
be He, sought to destroy you, did I not intercede as an advocate on your behalf?”” From
where [in the Scripture do we know this]? It is written, “I interceded with the Lord, and I
said, ‘Lord, do not destroy your people, etc.’”>*°
The midrash then recounts two of Moses’ defense strategies for exonerating the Israelites, both
of which are attested in Exodus Rabbah and have already been considered above. These include

the struggle against the five angels of destruction” (7122n *5x%» 7wnn) and parsing the pronouns

contained in the first two commandments, making the claim that they are directed at a singular

548 Ex. 24:7
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“you,” thus pardoning the Israelite congregation as a whole. Then another claim, this one much
more direct, emerges:
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Another interpretation [of] “Lord God, do not destroy your people and inheritance”:
Rabbi Hiya bar Abba said, “From the time that the Advocate stopped [defending Israel],
the Holy Spirit began pleading for acquittal on their behalf.>>°
The implication of this interpretation appears to be that the Holy Spirit, and not Moses, has
requested from God that he not destroy the people of Israel. Put another way, Moses’ advocacy is
viewed in this midrash as a temporary project, after which the Holy Spirit assumes responsibility
for defending Israel in spite of her ongoing waywardness.

According to this passage, what forms the basis for Moses’ reiteration of his defense of Israel
during his sermon in the wilderness, given his activity was not intended to continue throughout
the course of his prophetic career? Deuteronomy Rabbah understands Moses as readdressing his
actions in anticipation that the Israelites would in due course reciprocate by advocating on his

behalf.
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Therefore, when they were about to cross the Jordan, Moses reminded them of all that he

had pleaded on their behalf as an advocate, as he was expecting that they would plead for

mercy on his own behalf, in order that he might enter [the Land of Israel] with them.®!
The rabbis further support this claim by noting that the use of 7n¥ in “you are about to cross the

Jordan” is emphatic and thus poses a clear distinction between those permitted to enter the land

and the one who is forbidden, that being Moses. This would presumably represent the obvious
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insinuation that the people should begin advocating for him. A parable employed to illustrate this
predicament deals with a matron whom a dissatisfied king has decided to replace. The first wife,
in a desperate effort to maintain her standing, hints to her sons that they should appeal for her.
When they do not understand her subtle request, she restates her intention as one of cautioning
her sons how to conduct themselves before their father. According to the explanation of the
parable, Joshua represents the matron, and when the Israelites do not comprehend Moses’’
request for advocacy, he simply cautions them about how to act before God moving forward,
basically conceding their lack of intuitiveness.

Later in Deuteronomy Rabbah 3, Moses begins employing alternative arguments through
which to appease the God of Israel, at times working from the same playbook found in Exodus
Rabbah, and other times presenting new lines of entreaty. The scripture under scrutiny is Exodus
32:11-12.
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So Moses pleaded before the presence of the Lord his God. He said, “Why should your

anger rage, O’ Lord, against your people, whom you have brought out from the Land of
Egypt with great power and a powerful hand? Why should Egypt say, ‘With evil design
he brought them out, in order to kill them in the hill country, and to vanquish them from
the face of the earth.” Relent from your anger and repent concerning the evil in store for
your people.”

Among the interpretations of these verses depicting Moses as biblical advocate, there is one
where Moses explains to God that the divine love for Israel desires one capable of pleading on
her behalf.
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Another interpretation. [Moses] said before Him, “Lord of the Universe, I know that you
love your children and seek nothing other than someone who would plead in their
defense.”?
Some of the additional arguments, beyond what Exodus Rabbah presents, are Moses claiming
that heaven and earth should be uprooted before any lasting harm should come to Israel.
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Moses said, “Master of the Worlds, do you really seek to annihilate them? Uproot then
the upper and lower spheres, and afterwards, then uproot [Israel].”

The text also includes an eschatological element indicating the ultimate result of Moses’ many
performances of advocacy on the part of wayward Israel.
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The Holy One, blessed be He, said to him, “Moses, by your life, in the same manner that
you gave your life on their behalf in This World, so in the future [World to Come], when
I bring back to them Elijah the Prophet, the two of you shall arrive at the same time.”
Moses’ reward, therefore, for acting as Israel’s advocate is direct participation in the
eschatological restoration of his people.
The next recitation of Moses’ argument to abrogate the prohibition against his entering the
Land of Israel occurs in 7.10, where the rabbis consider Deuteronomy 29:3.
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But the Lord had not given you a mind to know, nor eyes to see, nor ears to hear until this
very day.>

According to one interpretation, these words of Moses referred to two separate decrees against
which Moses had advocated for annulment.
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Rabbu Samuel bar Nachmani said, “Moses made this statement [to Israel] in relation to
himself. How [do we know]? The Holy One, blessed be He, issued two decrees, one
against Israel, and the other against Moses.”>**

Rabbi Samuel then explains how the first decree pertained to punishment for the golden calf
episode, a ruling which Moses was able to successfully appeal on account of his unwavering
advocacy for Israel. The other decree, issued against Moses, declared that he should die before
setting foot in the holy land. Moses had pleaded against both; however, when the time arrived to
contest his banishment from Israel, he encountered an insurmountable obstacle.
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When he came to enter the Land of Israel, [Moses] began saying, “Allow me please to
cross and see the good land.” The Holy One, blessed be He, said to him, “Moses, you
have already abolished my [decree], and I have fulfilled your [requests]. I said, ‘Let me
destroy them,” and you said, “Please forgive [them],” and your [request] has been
granted. Likewise, I now seek to fulfill my [ruling] and nullify your [request].” The Holy
One, blessed be He, [further] said to him, “Moses, you have no idea what to [is the right
thing] to do. You want to clutch on to the rope from both ends.” [The Holy One] said to
him, “If you request that [your petition], ‘Allow me to cross,” be fulfilled, [your petition],
‘please forgive [them],” is nullified. And if you request that [your petition], ‘Please
forgive,’ be fulfilled, [your petition], ‘Allow me to cross,’ is nullified. Rabbi Joshua ben
Levi said, “When Moses our teacher heard this, he said before him, ‘Master of the
Universe, Moses and one hundred like him ought to die rather than the fingernail of one
of [the Israelites] be harmed.’”%%®

The immediate question is why, in the view of the rabbinic interpreters, the God of Israel
cannot abrogate two divine decrees. It would appear that a limit has been placed on the extent of
God’s mercy, and in the case of Moses and the Israelites, one or the other must pay the penalty.

Moses, therefore, concedes to God’s response, but the rabbis are not finished explaining the
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extent of his dissatisfaction, which he redirects against the Israelites upon realizing that they,
through either lack of awareness or resolve, have no intention of advocating for his cause.
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Rabbi Samuel bar Isaac said, “When Moses was about to die, but [the Israelites] had not
petitioned for mercy on his behalf that he might enter the Land [of Israel], he gathered
them together and began to rebuke them. He said to them, ‘One person redeemed sixty
myriads with respect to the calf, but sixty myriads were unable to redeem one man.” This
[is the meaning of the Scripture], ‘The Lord has not given you a heart to know.” [Moses]
then said to them, “If [only] you were to remember all [the ways] I led you in the desert.’
As the Scripture states, ‘I led you for forty years in the desert, etc.”” (Deut. 29:4).5%®
Moses is greatly agitated, therefore, by the lack of supporting speech he believes is due him from
the Israelites. As represented by the rabbis, the rabbinic Moses intuits that the power of six-
hundred thousand advocates might succeed in reversing his sentence. Further evidence of the
discrepancy between Moses’ advocacy for the multitudes and their lack of reciprocation comes
in 11:10. Moses recounts, upon the divine court’s decree that he is barred from entering
Israel, >’ the following:
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“Israel committed severe transgressions numerous times, yet when I petitioned for mercy
on their behalf, you immediately accepted my appeal.””®

The rabbinic exegetes confirm Moses’ claim, referencing both Exodus 32:14 and Numbers 14:20
as evidence that, were it not for Moses, the Israelites would have been annihilated for their

trespasses in the desert.

%% DR 7.10. I’'m interpreting 2>1137 anX X in this passage as an optative of unattainable wish.

557 qayn XOW 1997 R0 71,09 R VAT PT N0 PYY T0MWw TY WP 1T 5 annna X Pvi/“But the hard decree was
yet to be sealed until the Divine Court was revealed to [Moses]. [God] said to him, “It is a decree from me that you
shall not cross [the Jordan].”
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Moses then assumes the role of self-advocate, arguing that if he was able to instantly reverse
divine condemnation against Israel, were he to advocate for himself, someone who has not
continuously committed grievous sins, his appeals should be even more readily accepted. His
attitude, as portrayed by the midrash, approaches that fine line between bold prayer and hubris,
as evidenced by the prophet’s claim that he was without sin in comparison with the Israelites.
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“As for myself, who has not committed sin from the time of my youth, how much more
so that, when | pray on my own behalf, He should receive [my petition] favorably.” But
when the Holy One, blessed be He, saw that the matter had become trivialized in Moses’
view, and that he was not standing in prayer, immediately He sprang upon him and swore
by his great name that he would not enter the Land of Israel >
The text suggests that Moses has gone one step too far in advocating for his own cause, that
limits exist to boldly confronting God’s judgments, and that piety and prayerful attitude must
remain in the foreground of any individual petition to the deity.
Then the prophet, in a fashion similar to that of Honi the Rainmaker, begins fasting and draws
a circle around himself, refusing to budge until God’s decree has been rescinded. His prayers and
supplications in fact make the heavens and the earth tremble. God, steadfast in his resolve to
preserve the decree, engages with the heavens and the earth, which suggest that perhaps the time
has arrived for their complete renewal.
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And when Moses saw that the decree of judgment on him had been sealed, he decreed a

fast for himself, drew a small circle [on the ground] stood in its midst, and said, “I shall
not budge from here until you abolish that decree.” At that moment, what did Moses do?
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He wore sackcloth and wrapped himself in sackcloth, he languished in the dust and stood
in prayer and supplications for grace before the Holy One, blessed be He, until heaven
and earth and the orders of creation trembled and said, “Perhaps [the time] has arrived for
the will of Holy One, blessed be He, to renew his universe.” The Divine Voice proceeded
forth and declared, “[The time] has not yet arrived for the will of the Holy One, blessed
be He, to renew his universe. Rather, under his authority is the life of every living thing
and the spirit of every mortal. And [the word], ‘wX’ [refers to] no one other than Moses,
as the Scripture states, ‘As for the man Moses, he was exceedingly humble, more than all
other people upon the face of this earth.’”%%
Moses’ self-defense operates on two fronts. First, he has encircled himself with a legal
performative, which like the case of Honi the circle-drawer, represents a legally defined space
through which an appeal can be made directly to God concerning a legal reversal. The setting,
additionally, is eschatological, as the renewing of heaven and earth referred to after the prophet’s
supplications falls in line with Isaiah’s prophecies anticipating the ultimate redemption of
Israel.®*! Moses’ petitions are so strong that even the animated heaven and earth themselves
propose that perhaps that the creation be renewed and consequently Israel be restored. God,
however, addresses each divine court and admonishes them to be unmoved by Moses’ pleas,
since the decree against Moses has already been sealed.
God is determined to not concede Moses’ request, proclaiming a new admonition that Moses
not be exonerated, and all the heavenly courts are cautioned to follow this advice.
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What did the Holy One, blessed be He, do at that time? He declared at every single fate

of every [sphere] of heaven at every single court that they were not to accept the prayer-
petition of Moses and not raise [the issue] before Him, since the judicial decree against

%60 1hid.

-----

your eyes toward the heavens, and observe the earth below, for the heavens shall vanish like smoke, and the earth
like a garment shall grow old, and its inhabitants, in like fashion, shall die.” See further, 65:17, 66:22.
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[Moses] had [already] been sealed, the name of that Angel appointed over [this legal]
proclamation is Achreziel .>%?

The notion that several divine courts would require a reminder from God that a prophetic petition
must not be heeded, along with a justification of the request, begs the question whether the
rabbinic interpreters are merely entertaining their audience for narrative purposes here, or else
they indeed believe that the supernal regions contain several courts of law that are amenable to
prophetic petitions.

But the predicament is hardly resolved, as God must continue performing damage control
through an address toward the ministering angels, for the potency of Moses’ prayers prove
overwhelming.
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At that moment, the Holy One, blessed be He, called out in dismay and said to the
Ministering Angels, “Descend immediately and remove the entrances to every heavenly
place, for the sound of the prayer [of Moses] has grown strong toward the upper regions.
So the angels sought to ascend the heavens, away from the sound of the prayer of Moses,
for his prayer was like a sword that tears and cuts and does not cease. His prayer was
sourced from the divine name, which he learned from Zagzagel his teacher, the scribe of
the living things on high.>?
Yet despite the power of the prayer, the divine beings in the celestial realms are impressed by
God’s unwillingness to accept the supplications, a confirmation that God shows no partiality
toward even the greatest of all prophets. Moses, however, refuses to abandon his self-defense,
appealing to the fact that he labored incessantly toward the end that Israel would develop a

secure, faithful relationship with her God. Moses believes, furthermore, that just as he was forced

to endure the troubling times of Israel when they lapsed into non-belief, he should be entitled to
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share in their favorable moments, the most favorable to date being the long-awaited crossing into
the land of Canaan. Moses, in the manner of a courtroom defendant, challenges the divine judge
by arguing that, should the prophet be refused entry into Israel, the Torah has been rendered
illegitimate:
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And from where [do we learn] that Moses prayed at that very stage five-hundred and
fifteen times? As the Scripture states, “I pleaded to God for favor at that time, [saying] . .
.’ (Deut. 3:23). annxy, according to its Gematria value, thus [amounts to 515]. At that
moment, Moses stated before the Holy One, blessed be He, “Lord of the Universe, it is
revealed and known in your presence [the degree of] my labor and grief which I suffered
on behalf of Israel until they would believe in your name. How much grief | suffered on
their behalf with respect to the commandments, until | established for them the Torah and
commandments. | said that, just as | had observed their troubles, so | would see their
success. And now that the good outcome of Israel has arrived, you say to me, ‘You shall
not cross over this Jordan.” Behold, you are about to render your Torah into a fraud.””>®*

At stake is the very credibility of the written Torah, which Moses will now cite as evidence by
claiming that God is violating his own warning that the Israelites are forbidden by law from
exploiting the indigent laborer, who merits the wages of his work and must be paid prior to the
sunset. Moses will compare his forty years of toil to that very laborer, and that his wage should
have been entry into the land of Israel.
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“As it is written, ‘On his due day you shall pay him his wages. The sun shall not set upon

him, for he is poor and his life depends upon it. Let him not cry out against you to the
Lord, so that it becomes a sin for you.” So this is the payment for forty years of work,
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where | labored until they might become a holy and faithful people? As the scripture
states, ‘And Judah still walks with God, even with the Holy Ones.””%%

Moses is thus persistent regarding his unfair treatment at the hands of God, virtually abandoning
reverent prayer and elevating himself above the Israelites, claiming that he is both without sin
and is due his just wage after forty years of toil for Israel’s benefit.

With the integrity of God’s Torah at stake based on the prophet’s claim that his treatment
violates divine law, two angels engage in dialogue for the purpose of resolving the dispute.
Samael represents the accusing angel, who is distinguished as the most evil of all angelic
accusers, and he zealously awaits Moses’ death in order that he may snatch his soul (\1nnw1 20K).
The good angel is represented by Michael, who rebukes the accuser by claiming that God’s
people will be vindicated by Joshua’s succession of Moses, while the destruction of both temples
will be overcome by the dawn of the messianic age.

A final problem arises when Moses resigns to his death sentence prior to entering Israel, for
God’s most preeminent angels hesitate to redeem the prophet’s soul. Since Gabriel and Michael
cannot take on the task, God relegates the job to the accuser Samael, but Moses twice chases
away the angel of death. Finally, God himself calls forth Moses’ soul from his body, after which
he assures him a reserved place directly under the divine throne, alongside the cherubim and
seraphim. It is perhaps telling, at this final section of the midrash, that God’s last words lament
the impossibility of finding an advocate as great as Moses.
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%65 |bid. The biblical translation of Hosea 12:1 is probably being used by the rabbis in a positive sense to illustrate
Judah’s alliance with God, rather than her rebellion. Most modern translations render the verb 737, however, as
suggesting unruliness, and thus the opposite of what the midrash is likely arguing.
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The Holy One, blessed be He, was weeping [and said], “Who shall rise on my behalf
alongside evil doers? Who will take their stand for me alongside the workers of
iniquity?”5%
While the verse could be read as asking who will represent God against the wicked, it more
likely signifies the impossibility of replacing the one who stands before God and intercedes for

those who have committed evil, namely Moses? The last section of the midrash has reminded

the reader of Moses’ vital intercessory connection to his people.*®’

8.7 Conclusion

The diversity of material drawn from the talmudic literature and Midrash Rabbah supports the
argument that Moses’ defense of Israel occurs within advocate-accuser exchanges, more
specifically those seeking to demonstrate that Israel must secure her election between the time of
the golden calf incident and the arrival of the world to come. Moses achieves these ends through
his exemplary status as a rabbinic sage, advancing arguments with sophisticated skill, and
normally ethical insights. Moses on one level functions as a propitiatory agent, without whom
Israel would experience immediate divine annihilation, owing that the people’s trespasses are too
grievous to forgive. On the other hand, Moses’ appeals to God attempt to vindicate Israel in both
this world and the world to come. Moses acts as the safeguard of Israelite merit in the long
period between his prophetic career and the eschaton, similar to the heavenly Paraclete depicted
in the Johannine literature, who preserves the community of the redeemed until their messianic

lord and savior returns to pronounce final judgment. Finally, Moses’ arguments vary in their
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567 As mentioned above, Josephus showed the same concern when discussing the replacement of Moses by
Joshua, lamenting that there would be no capable intercessor left for a people who were destined to sin many times
over.
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persuasiveness and demonstrate that it is the prolonged defense itself, rather than the substance
of the arguments, which allows for God’s concessions and the ongoing election of Israel. These
observations reflect the dual identity of advocates in the rabbinic corpus as both propitiatory
agents and skilled rhetoricians; although it is their intercessory office that ranks higher as an
agent for securing Israel’s deliverance, given that the merits of the argument matter less than the
act of interceding itself. When an argument fails, the holy nature of “standing in the breach”
becomes the ultimate form of persuasion.

For all of Moses’ positive attributes, he still remains a flawed mortal in the midrashic texts.
The prioritization of the security of corporate Israel largely determines the divine favor or
displeasure toward Moses’ intercessory appeals. This is demonstrated in Deuteronomy Rabbah
by God’s refusal to honor Moses’ persistent appeals on his own behalf for entry into Israel.
Despite having immediately acquiesced to Moses’ earlier pleas for the preservation of Israel in
the desert, God cannot condone the same forgiveness of his foremost prophet. Moses exhibits
extraordinary powers in these passages, showing the ability to move the heavens and earth, to
prevent Michael and Gabriel from escorting his soul away from the living, and to scare off the
angel of death when he summons Moses to the other world. God reserves a place for Moses at
the divine throne and even assures him that, in the world to come, Moses will return alongside
Elijah to ransom the people of Israel. All these powers and rewards, however, function for the
preservation of Israel and her ultimate renewal. The power of advocacy, within the rabbinic
mindset, most often manifests in those animate and inanimate figures that stand between God’s
wrath and wayward Israel’s vulnerability. It is thought-provoking, in this regard, that many
centuries following the biblical witness to Israel’s tenuous relationship with their God, the notion

endured that Israel’s ultimate welfare still depended on not only a long-departed prophet’s
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actions in the past, but also on his death and post-mortem glorification that would act as a seal

for the ultimate restoration of Israel.
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Chapter 9: Conclusion

The present study was initially prompted by an attempt to better understand the legal,
rhetorical, and liturgical elements belonging to the phenomenon of advocacy in late ancient
Jewish literature. This led to a specific focus on what theological principles might be at work in
Jewish advocacy occurrences, specifically in late Second Temple and rabbinic texts, since these
are religious texts that each make their own claims regarding the nature of God and humanity’s
responsibilities toward that God. Underlying the texts examined in the current study is the belief
that individuals and communities who adhere to a core body of divinely mandated teachings will
secure salvation, both in the present life and ultimately in the eschaton. It makes sense, therefore,
that the legal, rhetorical, and liturgical orientations toward ancient Jewish advocacy present in
much of the secondary literature could be reassessed in light of a theological perspective largely
grounded in soteriology. From the vantagepoint of soteriology, this study argues that late ancient
Jewish advocacy narratives manifest the intersection of the legal and theological components of
salvation. Accusation, condemnation, supporting speech, and acquittal regularly occur in the
imaginary divine court—as well as in texts attempting to remain in worldly reality. The divine
court persists in late ancient Judaism as a legal-soteriological means of determining the relative
merits of those confronting judgment, where the prospects of attaining salvation generally stand
in the foreground.

The apocalyptic literature of the Second Temple period time and again confirms the
soteriological orientation intrinsic to many ancient Jewish advocacy occurrences. Quite often a
human figure merits access to much greater revelations than the ordinary mortal, and during
these heightened experiences of the supernatural he feels compelled on occasion to speak on

behalf of the people of Israel, and less frequently on behalf of all humanity itself. In these
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instances, a divinely favored individual pleads that Israel be accounted righteous in lieu of the
imminent judgment and destruction of humanity at large. The presence of accusers, post-mortem
souls awaiting judgment, and angelic record-keepers amplifies the drama surrounding the
advocate’s appeals, as the window to the world to come is fraught with chaos that no person can
overcome absent of divine aid. Herein emerges another common theme in ancient Jewish
advocacy literature: that humans by and large are incapable of conquering the supernatural forces
marshalled against them, and in many cases, people do not deserve salvation on the basis of their
archived record of past deeds. These factors endow the advocate’s mission with an even stronger
sense of urgency, since he must plead for a party that, according to the letter of the law, merits
condemnation.

In contrast to much of the early Jewish apocalyptic literature, one observes in the writings of
Philo and the Gospel of John a decidedly deescalated level of urgency with respect to advocacy
and eschatology. Philo and John, in their own unique ways, place more emphasis on a daily walk
with God and adaptation to circumstances in the current world. In the case of Philo, in fact, the
presence of eschatology is rare, such that occurrences of supporting speech and intercessors find
their urgency in the immediate relationship between God and humanity. Philo refers to advocates
in both worldly and political circumstances, as well as in otherworldly conditions celebrating
God’s benevolence and flawless model of morality. Although the Jewish philosopher opposes
advocates for hire, he understands how they operate in the material world, remaining necessary
in political circumstances aimed at preserving the safety of rulers who offend the emperor. Yet
Philo also understands a supernatural force at work that endows the human consciousness with a
moral compass, higher reasoning, and the ability to articulate words that serve the divine

purpose. Philo’s Paraclete is more than a simple helper; it embodies God’s attributes and directly
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divine lines of communication with the human soul. This Paraclete is endowed to people for the
purpose of improving life in the here and now. Salvation still remains a priority, but it pertains to
the rescue and improvement of one’s ethical faculties. While not averse to eschatology, Philo’s
supernatural advocate presents a means of adapting to the world, and moreover, its appearances
belong to a much broader exegetical project of defending Jewish traditions as equal, if not
superior, to the longstanding Greek religious and philosophical traditions which an Alexandrian
scholar would have to confront.

Although the Gospel of John lacks the sophisticated exegesis found in Philo, it still situates
advocacy within the concrete conditions of the here and now. John differs, therefore, from the
Synoptic Gospels, which prioritize an imminent end to the world brought on by Jesus’ second
advent. Indeed, John’s Jesus is expected to return to judge the world at some point, but there is
no immediate rush in light of the gifting of the divine Paraclete, who will assume most of the
responsibilities formerly assigned to Jesus. With access to a full-time supernatural advocate, one
whose forensic title incorporates several offices of the divinely incarnated son, the redeemed
community of Christ-believers can experience a more inaugurated form of eschatology. This
community, at least as reflected in the textual tradition, has been argued to remain within the
Jewish world of the late first century, given that the text itself never uses the term, “Christian,”
and the maps and symbols of its discursive universe remain within the orbit of first-century
Judaism and the city of Jerusalem. The Johannine traditions may have emerged alongside the
destruction of the Second Temple and the massive displacement of first century Jewish life in
Palestine, but its atmosphere of inaugurated eschatology provides an assurance to its followers:
salvation is enabled largely through the presence of the Spirit-Paraclete commissioned as the

community’s advocate.
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This essay has also argued that, where advocacy appears in many tannaitic traditions, it
should be considered in light of an inaugurated eschatology that was vital to early rabbinic texts
such as the Mishnah. Amidst a Jewish life in Palestine largely reduced to ruins, the Mishnah
presents an Israel very much at peace, where rabbis can engage undisturbed in advanced
discussions of the oral law. It is not surprising, then, where advocacy does appear in the Mishnah
and Tosefta, that the writer has time to reflect on the meaning of words and how supporting
speech either compromises or contributes to the goal of salvation. Within the judge’s seat at the
courtroom, one cannot behave as an advocate for hire, but in relation to the process of
atonement, the accumulation of divine merit, or the act of praying on behalf of Israel, enlisting
the aid of a supernatural advocate is encouraged. And should crisis emerge in the form of
drought, a rabbinic holy man such as Honi the Circle Drawer appears as a necessary fix for the
leaky patches in Israel’s religious order that the halakhah cannot fill. Mishnah 7a 'anit 3
recognizes the necessity of a divinely endowed supporting speaker, should the good life of Torah
fall apart; yet the outcome will reflect a return to a peaceful order, where even the advocate
himself will conform to the proper understanding of the halakha.

Rabbinic attitudes toward advocacy in the amoraic literature comprise a wide range of
settings, thus making it difficult to situate these occurrences within any consistent model of
interpretation. A few common threads exist, however, that facilitate the offering of broader
arguments and conclusions. In most cases in the Talmud, even within the bold literature dealing
with the Jewish new year, advocacy occurrences serve the larger needs of either the halakhic
principle or exegetical problem up for discussion. This was observed above in halakhic rulings
pertaining, for example, to the prohibition on judicial false statements, the unsuitability of a

priest performing expiation while dressed in gold, or the means by which a marriage may be
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annulled. The exegetical problems posed by aggadic midrash further illustrate this phenomenon,
as in the complex interpretive project that Leviticus Rabbah 29 undertakes; first, of connecting
the first day of the month of Tishrei to the primordial act of creation, and subsequently, to the
eschatological resolution of world history. Furthermore, the intersection of halakha and exegesis
governs several of these situations, as in the comparison of worldly advocates to their heavenly
counterparts. One heavenly advocate, according to the rabbis, can neutralize the arguments of
nine-hundred and ninety-nine accusers. God acting as one’s patron, moreover, is immeasurably
superior to reliance on a worldly advocate. In the game of survival under imperial sovereigns, the
Talmud counsels that God can still represent a person before earthly judges and achieve
considerably greater success. In these comparisons, precisely how God will rescue a person does
not receive detailed treatment, but the analogies to the experiences of Moses and Daniel suggest
that this type of advocacy entails some degree of miracle-working. In the end, God neutralizes
the age-old methods of prosecuting the people of Israel, those which currently fall under the
authority of the Romans.

Both the midrashic and talmudic literature on the Jewish new year reflect the rabbinic
understanding of the relationship between advocacy and the eschaton. Israel, in the main, will
receive a far more favorable judgment than the Gentiles, chiefly due to her opportunity for
atonement and her access to inanimate and post-mortem forms of advocacy. These intercessors,
such as the ram’s horn and postmortem patriarchs, act as guarantors of Israel’s deliverance,
producing salvation both in the current life and in the world to come. Here the boundaries
become hazy between the individual and collective, since each person passes individually under

God’s judgment, but the larger security of the collective remains a consistent priority.
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The notion of atonement and patriarchal merit acting as advocates for Israel intersects with
other talmudic narratives involving Elijah and the heavenly academy, as the prophet also attests
to the post-mortem patriarchs performing regular intercession on behalf of both individuals and
Israel. This developing rabbinic narrative of Israel’s collective stake in salvation also
materializes in midrashim concerning Solomon’s prayer of dedication for the Temple. The
intersection of daily individual welfare, patterned on the proper method of reciting prayers, with
larger community concerns addressed by the king reveals these passages as further evidence of
how advocacy emerges out of halakhic discussions, prescribes a pattern of behavior conducive to
individual salvation, and then demonstrates how the community of Israel will accrue long term
benefits through the king speaking on their behalf. In terms of Elijah, the nature of supporting
speech works differently, since his sporadic appearances among rabbis serve the resolution of
halakhic disagreements, while at the same time expressing varying degrees of messianic
overtones.

Within the aggadic midrashim, the transformation of both Moses and Abraham into learned
rabbinic sages marks a new stage in appropriating advocacy for the defense of Israel. Even
though Abraham pleads for Sodom in Genesis Rabbah, the rabbis apply his arguments
consistently in service to the special election status of Israel and her security in the world to
come. These texts show less concern for the original basis for Abraham’s argument—that even
the most sinful of communities must be spared for the sake of a small number of righteous
people—than they do for positioning Abraham’s methods of argument within the elite branches
of rabbinic scholarship. Abraham emerges as the paradigmatic sage and legal scholar, one who
had mastered most forms of exegetical and legal interpretation prior to the advent of the rabbinic

academies themselves. Moses functions in much the same manner when performing the role of
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advocate, both ensuring Israel’s salvation and identifying as the consummate rabbinic sage.
While his status does not edge near the divine in Exodus Rabbah, Deuteronomy Rabbah endows
Moses with powers that arguably rival those belonging to inhabitants of the supernal regions.
The prophet’s place beside the divine throne, along with his charge to ransom Israel in the
company of Elijah during the eschaton, confers upon Moses an identity as close to divine as can
be mustered within the rabbinic literature. Moses does not attain the divinity found in the
Christian conception of Jesus, but the rabbis elevate him as close as possible without
compromising their understanding of Jewish monotheism.

Within many of the text traditions discussed above, an underlying eschatological orientation
connects the act of advocacy to the ongoing concern for Israel’s salvation. The diverse layers of
Jewish theology belonging to early Judaism and rabbinic literature associate salvation in large
part with the phenomena of exile and restoration. While covenant breach and renewal provide an
important framework for the soteriological understanding of land forfeiture and repatriation, the
emergence of a strong and stable eschatology in late ancient Judaism marks an equally important
development. Whether that eschatology tends toward immediate expectation, present realization,
or some balance between the two, the Jewish anticipation of a lasting divine intervention and the
universal restoration of Israel’s condition brings with it an approach to salvation where God’s
people regularly confront prosecution, defense, condemnation, and acquittal. Late ancient Jewish
texts traditions concerning advocacy and heavenly courtrooms, according to the argument of the
present study, most often manifest within these legal dimensions of salvation presupposing a
well-developed eschatology. This orientation toward advocacy is not only soteriological and
land-centered, but it also understands advocacy as a means of both confirming Jewish law and

operating outside of it when a crisis warrants as much.
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This thesis has also attempted to collapse any absolute binary between the ideally constructed
rabbinic legal system and the imaginary divine courtroom. Reducing advocacy to lawyers for
hire, a professional class which ancient rabbis in principle excluded from their courts, does not
do justice to several rabbinic passages demonstrating the theological contexts of supporting
speech. Alternatively, reducing rabbinic advocacy episodes to merely representations of God’s
court, in which supporting speakers are allowed entry so as to protect imperfect humans from
God’s perfect, inquisitorial justice, also falls short of explaining the instances where the lines
between heavenly and earthly judgment converge in rabbinic midrash. In reality, the rabbinic
courtroom, while theoretically prohibiting the presence of Roman-style advocates for hire, still
functions textually as a lower court operating under the greater authority of the divine court
above. If the divine court condones the presence of both accusers and advocates, it is quite
possible that the ideal rabbinic courtroom was to some degree aspiring to its ideal archetype, a
textual representation of judges presiding at the pleasure of the lone judge above. Whether this
ideal was normally satisfied during the periods of the Mishnah, two Talmuds, and early rabbinic
midrashic compilations is still open to interpretation. But even allowing that most rabbinic
courtrooms would have operated in the absence of paid defenders, the question remains as to
why so many references to courtroom advocates entered the rabbinic corpus. Furthermore,
several instances of advocacy for Israel occur among rabbis, holy men, preeminent biblical
figures, and inanimate sacred media. These manifestations beg the question of what might
underly these examples of advocacy. Are the occurrences merely situational, or do they signify
an acknowledgment that supporting speech remained part of the rabbinic legal framework,

provided it took place among judges, their students, or some form of supernatural media?
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The answers to both questions tend toward the affirmative, as advocacy occurs in rabbinic
literature in service to much larger literary and theological contexts. Attempting to assign a
universal form of causation to each occurrence distorts the nuanced forces at work. To this
extent, advocacy within halakhic discussions and exegetical midrash is largely situational. While
causality could therefore operate on several fronts, certain generalizations nevertheless work
when evaluating a large number of occasions where advocacy and intercession arise. Supporting
speech involves certain constants, such as an individual or collective requiring some form of
assistance—often on a grand scale in response to looming disaster. In terms of the addressee,
advocacy presupposes some form of authority figure who must be persuaded by a third party,
since the suppliant in need of the ruler’s assistance or clemency lacks the power, and often the
merit, to gain a proper hearing. With these variables in mind, the advocate must employ greater
power than those he represents—or, than the power he normally possesses—to persuade the
authority figure issuing judgment; and in the rabbinic narratives, this often amounts to someone
intervening on behalf of Israel so as to stave off divine destruction. The soteriological component
of these episodes is therefore quite common and offers an effective lens through which to
interpret advocacy within early Judaism and rabbinic literature.

Given the legal, cultural, and rhetorical diversity of approaches to supporting speech in
ancient Judaism, what avenues of further research can be gathered from this survey, which has
attempted to be broad in scope and hardly exhaustive. Even if this dissertation has emphasized
advocacy’s place in the ancient Jewish legal orientation toward salvation, it has at the same time
challenged the law versus grace binary unfairly employed in popular, ecclesiastical, and even
some scholarly representations of Jewish and Christian salvation. A departure-point for this

study, having established an ancient Jewish theological model through which to interpret
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advocacy, would be a mining of early Christian literature in Late Antiquity for advocacy in order
to assess various juridical components of salvation present in Judaism’s offspring religion. In
fact, Christianity’s transition, in the third and fourth centuries, toward expansive episcopal
offices and an imperial religious identity is arguably a great step toward imposing legal doctrines
on religious practice. The codification of what is permissive and prohibited among God’s people
constitutes the very act of legislating who belongs to the community of the redeemed. Even
where the official act of legislation is not involved, the daily experience of the expanding
episcopal office indicates an increasingly closer relationship between Christian leadership, legal
practice, and the representation of those occupying a lower rung on the social hierarchy. To the
degree Christians of Late Antiquity sought supporting speakers in this environment, and that act
reinforced core theological principles of early Christian religion, one may again arrive at the
legal-theological intersection pertaining to salvation viewed through real-life experience.
Adopting this orientation to late ancient Christianity in the Greco-Roman world, and
incorporating more of the classical rhetorical devices present in both rabbinic and early Christian
literature, a potentially fruitful basis could be established for comparing the legal-theological
components of each religion’s ancient salvation doctrines. Since the legal factors informing a
given theological perspective can operate in either an official or more popular capacity, it would
also be of benefit to examine how supporting speech not only reflects an internal conversation
within the text, but also applies to daily life situations experienced by the community. At once
the task is both theological and historical. The present study has remained primarily in the former

sphere, yet it looks forward to adapting its work to more historically oriented lines of inquiry.
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