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AMERICAN INDIAN CULTURE AND RESEARCH JOURNAL 3:4 (1979), 1-31

Red-White Power Relations
and Justice in the Courts of
Seventeenth-Century New England

LYLE KOEHLER

Recently, there has been considerable disagreement over how well
or badly Puritan magistrates treated Native Americans who
appeared before them.? No one has, however, systematically com-
pared, colony by colony, the penalties assessed red and white
offenders who committed similar seventeenth-century crimes. Nor
do most observers recognize that European dealings with the Indi-
ans constituted a dynamic, changing reality that depended signifi-
cantly on how secure the early whites considered themselves from
any native threat.? This essay will attempt to describe how Puritan
legal policies toward and punishment of red offenders developed
variously throughout southern New England, with particular ref-
erence to that issue. Although the New England colonies dealt with
Indians in a far from uniform manner, we shall see that white men
generally exhibited considerable fairness only when they believed
that their safety was at stake. They demonstrated an ethnocentric
and, by late century, even racist unfairness once they had achieved
some dominion over the Native American peoples around them.
When that point was reached, the sentences Calvinist justices
handed down to red and white offenders reveal remarkable dif-
ferences.

In the earliest years of white settlement, it was expedient for the
Pilgrim and Puritan newcomers to deal fairly with the Indians.
Few in number, these transplanted Europeans could hardly afford
to alienate nearby tribes. Although the Massachusetts,the Penna-
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cook confederacy of what would become New Hampshire, the
Abenaki of Maine, and the Cape Cod residents had been
decimated by epidemics from 1616 to 1619, the Narragansetts to
the south and Pequots to the west could still muster sizable contin-
gents of warriors. Even the Massachusetts and Wampanoags,
despite heavy losses, collectively outnumbered the early English.?

Even before boarding the Mayflower, Pilgrims fretted about the
“continual danger” posed by a “savage people” whom they stereo-
typed as “cruel, barbarous, and most treacherous.” Despite a
quick alliance with the Wampanoags, antipathy soon developed
between the English and Native American groups such as the
Nausets, Massachusetts, and Narragansetts. In fact, some Pilgrims,
appalled at the ease with which the Indians acquired arms and
ammunition, complained to the King's Council for New England,
“We shall be forced to quit the country . . .; for we shall be beaten
with our own arms if we abide.”s Miles Standish acted in a singu-
larly cocky manner toward red warriors, but his action scarcely
covered up the Pilgrims’ underlying general anxiety.®

Puritans came to the new world in greater numbers, but with
similar feelings of insecurity. Although an occasional leader might
bluster that 40 of our musketeers will drive five hundred” Indians
“out of the fields,”” he and his contemporaries soon discovered
that Indians did not fight English-style in the open. And while the
first colonists at Salem in 1628 had a great quantity of guns,
powder, and bullets, they were beset by illness and could spare
almost no one to use the firearms at a time when reports of a Nar-
ragansett-led “conspiracy” were rife. One of the major concerns of
the party of English settlers who landed at Charlestown in June
1630 was aptly expressed by Roger Clap. He wrote, concerning the
Indians, “Alas, had they come upon us, how soon they might have
destroyed us!”®

The Calvinists carefully settled on lands depopulated by the
1616 to 1619 plague, where, they rejoiced, “there is none to hinder
our possession; or lay claim to it.” Soon after settlement, Pilgrims
successfully established friendship with the Wampanoag sachem
Massasoit.’ On a 1623 voyage to Plymouth Virginian John Pory
marvelled to find that the Indians “generally do acknowledge” the
English occupancy of that locale “and do themselves disclaim all
title from it; so that the right of those planters to it is altogether
unquestionable.” Such a “favor,” he related, “since the discovery
of America, God hath not vouchsafed, so far as ever I could learn,
upon any Christian nation within that continent.”°
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The earliest Puritans to arrive in the Bay Colony received orders
from the New England Company in 1629 to “make composition”
with any local sachem who “pretended” ownership of land, in an
effort to “avoid the least scruple of intrusion.”!* The transplanted
Puritan authorities respected the spirit of that injunction. English
settlers at Dorchester acquired the occupancy right from Native
Americans, then “for a valuable consideration” purchased some
extra territory.? Seeking both trade goods and allies against their
Abenaki enemies, the 300 Indians at Charlestown welcomed
English residency.* Sachem Wonohaquaham gave the English
“liberty” to locate there. Other colonists secured the right to
inhabit Saugus from the ruler of that area,* while the first white
Bostonians acquired the occupancy right there from the only two
remaining Indian inhabitants, as well as from the Massachusetts
chief sachem Chickataubot.'® Another local leader “sold” Nahant
to Thomas Dexter for a suit of clothes.*

Many sachems had little apparent objection to the English
settling on the depopulated seacoast lands they governed. Unfor-
tunately, no record of the contracts early Indians made with the
whites remains.” It may be that the English, claiming ultimate title
from the King anyway, had no pressing need to preserve an
account of their dealings with the natives, who obviously could
not read it. All that mattered, for purposes of white security, was
that the Indians be reasonably satisfied. The gift of some trade
goods could insure that, since red people did not conceive of nour-
ishing Mother Earth as a merchantable commodity.®* Native
Americans continued to hunt, fish, and plant on lands inhabited
by the whites. Indeed, Indian-English land conveyances recorded
between the late 1630s and early 1660s almost always guaranteed
such privileges.

In an effort to enhance their own standing with red neighbors
and thereby insure their security, the Bay Colony authorities acted
in accordance with a New England Company directive to punish
any Englishman who injured a native, if only “in the least kinde."”*
When Puritan cattle destroyed Indian maize, adequate compensa-
tion was awarded.?® Red victims of other property destruction or
theft received damages.?® One Massachusetts couple was “very
well satisfied” when Puritans whipped a settler for soliciting the
squaw's sexual favors.?? Similarly, if a red man shot an English pig
or assaulted a white person, the authorities expected the appro-
priate sachem to penalize the offender, a practice consistent with
Indian custom.?* Neither Puritan nor Pilgrim attempted to inter-
fere with the internal affairs of any tribe.
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Such fairness in English-Indian relations occurred at a time
when New England Calvinists had considerable concern over their
precarious position, not only vis-a-vis the Indians, but also with
respect to the French in Acadia and the Anglicans at home in
England. In 1632 the French looted the Plymouth trading house at
Penobscot and a year later took another post at Machias. This,
coupled with a Privy Council order to stay ships carrying Puritans
out of England and the final revocation of the Puritan charter,
made friendly relations with the Indians imperative.?* Calvinists
could not hope to survive in the event of war with the French,
English, and Native Americans.

In the mid-1630s the Calvinists became somewhat more confi-
dent of their position. The reason was that epidemic illness in 1633
again hit the Massachusetts and Pennacooks hard and claimed 700
victims among the powerful Narragansetts.?® In May 1634 John
Winthrop declared, “For the natives, they are neere all dead of the
small Poxe, so as the Lord hathe cleared our title to what we
possess.”?¢ In 1636 the Puritan Assistants felt secure enough to
punish the Indian Chausop in a white court. That red man was
sentenced to perpetual slavery for some unspecified offense.?’
After the quick war in 1637 between the Pequots and the English
with their numerous red allies, Calvinists had no compunction
about making servants out of Pequot women and children and
shipping many Pequot males off to slavery in Bermuda,?® practices
rarely used in European wars. Pequot servants who rejected the
subsequent English effort to force their attendance at Sabbath
assemblies and reading classes by running away from their
appointed masters were, upon apprehension, branded on the
shoulder.?®

The Puritans assumed some jurisdiction over the weakened
Narragansetts as well, even though that tribe had fought against
the Pequots. In 1638 Bay Colony Assistants ordered one Narra-
gansett who had killed a cow to supply satisfaction or directed
that the same be taken from the tribe. Four years later, the same
court ordered the Narragansetts to send another of their people to
Boston for allegedly attempting to rape a Dorchester woman.*°

Puffed up with pride after the defeat of the Pequots, Puritans no
longer simply notified the appropriate sachem whenever any diffi-
culty arose. Now, in some instances, they demanded that tribes
hand over Indians who committed crimes against whites to Puritan
magistrates, although they never relinquished any whites guilty of
crimes against the Indians to an offended tribe for trial. The Bay
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Colony legislature went so far as to pass two laws specifically
directed against Indians. In 1637 one ordered all towns to restrain
Native Americans from profaning the Sabbath, and in 1641
another directed that Indian substitutes be taken from those
peoples who refused to return runaway servants.*!

It appears, however, that the Calvinists’ new-found confidence
after the Pequot War had its limits. Massachusetts magistrates did
not yet interfere much in intertribal affairs or punish Indians for
crimes against other members of the same tribe. Nor did the Puri-
tans actually summon any red Sabbath violators into court. Some-
times white leaders even extended considerable justice to their red
contemporaries, albeit not necessarily from the purest motives.
For example, when an ex-Pequot War soldier and three servant
runaways from Plymouth Colony killed a Narragansett for his
wampum, his tribesmen captured and brought them before the
Rhode Island authorities. Bay Colony magistrates, when consulted,
recommended that the killers either be sent to Plymouth or, since
the murder occurred outside English jurisdiction, that the ringleader
be turned over to the Narragansett sachem Miantonimo (though
with the caution that the Indians should not torture him).3?

The Rhode Islanders ultimately delivered the murderers to
Plymouth officials. Despite talk from “some of the rude and ignor-
ant sort. . .that any English should [not] be put to death for the
Indians,” Plymouth hanged the offenders on September 4, 1638.
Quick action, however, may have been forthcoming only because
Roger Williams informed John Winthrop that the victim's “friends
and kindred were ready to rise in arms and provoke the rest there-
unto, some conceiving that they should now find the Pequots’
words true, that the English would fall upon them.” Only hesitant-
ly did Native American witnesses to the crime show up in the
Plymouth court, for they feared the English could more easily kill
them there.”** Plymouth magistrates may have felt it particularly
necessary to extend the Narragansetts justice because of the disper-
sion of the colony’s small population; between 1632 and 1639
Plymouth colonists expanded into seven new communities.?*

In yet another instance, Connecticut officials considered the
case of the Wongunk sachem Sequin, who had joined the Pequots
after the colonists at Wethersfield drove him and his people away
by force. Later, when Indians killed nine Wethersfield settlers,
Sequin’s accountability became a matter of concern. Ultimately,
the Connecticut magistrates concluded that Sequin’s war had been
“just” and appointed commissioners to compose the differences
between him and the colonists.?*
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The extension of justice to Sequin and the Narragansetts may
have been in part designed to woo potentially hostile Native
Americans into accepting the white man's law. Connecticut’s fair-
ness to Sequin was a part of that colony’s tentative approach
toward the Indians. Located near the still powerful Narragansetts,
Pocumtucks, and Conneticut River tribes,?¢ this most westerly of
Puritan colonies had only about 800 white inhabitants in 1637.%7 In
1638 the Connecticut General Court directed private citizens not to
imprison, restrain, or whip Indians. Any menacing speeches by
white persons were illegal unless hurled at Indians discovered
assaulting a settler’s person or property. No law required Native
Americans to return runaway servants or to respect the Sabbath.
In 1640 Connecticut deputies decided that Indians should merely
supply double restitution for theft, although white thieves usually
received that penalty plus a whipping.3® (From the Indian perspec-
tive, however, even that punishment was too severe, as Native
American custom specified only that the value of the stolen goods
be returned and, in intertribal relations, held the group, not the
individual, responsible.*?)

Still, Connecticut practices were far from equitable overall. The
General Court held sachems accountable for any English swine or
cattle killed in their territories, even if the act were done by an
Indian of another tribe (1638).%° Yet, no English colony would ever
hold a local magistrate accountable for a crime committed in his
jurisdiction. Similarly, Connecticut magistrates bound all Indians
who had received Pequot captives, in a post-war distribution, to
pay tribute to the colony—a practice inconsistent with the post-war
division of spoils among European allies. On occasion, the white
authorities could also threaten to use force against smaller tribes,
for the most unreasonable of reasons. In 1638, for example, the
deputies sent six men to the Waranots to learn why those Indians
“saide they are afraid of vs, and if they will not come to vs willingly
then to compell them to come by violence.”*!

Notwithstanding such actions, Connecticut could not afford to
become overly belligerent. Relations between that colony and
Massachusetts Bay had deteriorated after the Pequot War, as a
consequence of Connecticut’s declaration of independence. Indeed,
Connecticut made a separate treaty with the Narragansetts and
told them their 1636 treaty with the Massachusetts Puritans was
no longer binding.*? Furthermore, some of the River tribes disliked
the English alliance with the Mohegan sachem Uncas. One River
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leader, Sequasson of the Waranots, went so far as to pay a Pocum-
tuck to assassinate three prominent Connecticut magistrates; the
prospective killer was told that he should “give it out that Vncas
had hired him for so much Wampum,” so that the English would
go to war against the Mohegans.** The assassination plan was not
successful; the authorities were also concerned because, whenever
English constables did incarcerate an Indian for committing an
offense against whites, the man usually escaped, an act which pre-
sumably increased Indian “insolence.”**

Worried over their vulnerability, Connecticut settlers took pre-
cautions against the possibility of Indian-English conflict. They
levied a fine on any red man who handled English weapons.*® The
deputies procured a type of armor for distribution at the major
villages, required every plantation to keep a magazine of powder
and shot, and directed every militiaman to keep a quantity of
powder, bullets, and match at his home, %

Connecticut was not alone in its apprehensiveness. Despite the
assumption, by Massachusetts and after 1639 by Plymouth, that
white courts could try Indian offenders, Pilgrim and Puritan
prudence forced the magistrates of every colony to leave Native
Americans relatively free to govern their own intratribal relations
and most of their intertribal affairs. Existing court records indicate
that the only crimes Calvinists actually prosecuted Indians for
were theft, murder, assault against whites, and, in one instance,
adultery with a white woman.

Calvinist New Englanders had good reason to pursue a cautious
course. There were fears that local tribes might join the anti-English
alliance being forged by Miantonimo between 1639 and 1643. The
Narragansett sachem’s charges that the English had sent smallpox
among Native Americans, depleted the game supply, spoiled
Indian cornfields by allowing livestock to run free, and permitted
their hogs to ravage the clam banks made too much sense to be
taken lightly.*” The Narragansetts, in particular, also resented the
fact that, on a 1632 journey to Boston, Governor Winthrop had
“with some difficulty” persuaded Miantonimo “to make one of his
sanapps [i.e., minor officials]” beat three members of his party
who “being pinched with hunger. . .broke into an English house in
sermon time to get victuals.”*®

Such punishment for “burglary” greatly upset the Narragansetts
because it violated one of their most deeply held customs—the
tradition that any traveler could enter an Indian residence and
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expect to be fed. If the wigwam's inhabitants were absent, the
stranger then simply helped himself to the available food. The con-
cept of theft had no meaning to the Indian in this context, unless
the traveler carried off a large portion of the existing food supply
or some of the occupants’ personal possessions. Even then Native
Americans simply reprimanded a thief for his first offense, and
beat him only when he repeated the crime.*® Miantonimo'’s reluc-
tance to whip the alleged thieves is understandable. He may have
done so only to appease the numerically superior Puritans at
Boston. Once the Narragansetts had returned, however, many of
that tribe hurled “divers insolent Speeches” at Englishmen and
refused to frequent Puritan houses any more.*°

The English responded quickly to the threat posed by Mianto-
nimo’s plans for Indian union. Winthrop believed that if war
should begin “we must then be forced to stand continually upon
our guard, and the desert our farms and business abroad, and all
our trade with the Indians, which things would bring us very low.”
The Massachusetts governor shuddered at the thought of a conflict
in which Indians could flee into the wilderness after ambushing
parties of English.s' White settlers in the four Calvinist colonies
(Massachusetts, Connecticut, Plymouth, and New Haven) kept a
constant watch, fortified English habitations, formed convoys to
travel between plantations, secured heavy cotton wool coats for
protection against arrows, and made every effort to increase their
stock of easily transportable, efficient wheelocks and flintlocks
over the supply of the less useful matchlocks.*? Finally, in May
1643 commissioners from these colonies formed a league for
“offence and defence, mutuall advice, and succour upon all
occasions. '

Meanwhile, Miantonimo had difficulty getting his alliance off
the ground. In 1639 and 1640 another smallpox epidemic destroyed
numbers of his confederates among both the Abenaki in Maine
and the Long Island Indians.5* The western Connecticut tribes and
remaining Long Islanders became embroiled in war with the New
Amsterdam Dutch, thereby decreasing the possibility that they
could be mustered against the English. The Indians suffered ap-
proximately 900 casualties in that war.** The Shawomets, tributary
to the Narragansetts, caused Miantonimo problems at home by
attaching themselves to the Bay Colony.% Ultimately, the Narra-
gansetts endured a serious loss when their Puritan-allied enemies,
the Mohegans, captured and, with Puritan authorization, killed
Miantonimo.*’
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The Narragansett sachem’s death brought Miantonimo's plans
for Indian union to an untimely end, as smaller groups of Native
Americans located between the Merrimack River and Taunton in
Plymouth Colony now submitted to Calvinist rule.*® Finally, in
1645 the Commissioners of the United Colonies declared war on
the Narragansetts and Niantics. Three hundred English troops
forced the Indian leaders to attend the next Commissioners’ meet-
ing at Hartford. There the Indians signed an oppressive treaty.s°

After the intimidation of the largest Indian group in New
England, the Calvinists had reason to feel more secure about bring-
ing their brand of “civilization” to Native Americans. The small
seacoast tribes could not have anticipated that Puritans would
view submission as a legal justification for cultural dismember-
ment. White- missionaries began bringing Calvinist ideas and
values to red populations in eastern Massachusetts, Plymouth,
Martha’s Vineyard, and portions of Connecticut.®® In 1646 Massa-
chusetts became the first colony to attempt regulation of virtually
all aspects of Indian behavior. Bay Colony Indians were expected
to cease powwowing and worshipping their own gods. The Massa-
chusetts General Court agreed not to force any Native Americans
to become Christians, but levied the death penalty on any red
person who obstinately denied “the true God” or reproached Puri-
tanism “as if it were but a polliticke devise to keep ignorant men in
awe.”®" Within a year Puritan magistrates in that colony began
keeping courts for the trial of small cases among the Indians.
Soon, pro-Puritan Indian magistrates would also hold court in the
several new praying villages.*?

The newly-created Massachusetts Indian courts sought to use
the power of Puritan law to transform Native American ethical
standards. Local Indian ruling officials were expected to assess
fines for idleness, lying, Sabbath profanation, eating lice, poly-
gyny, and fornication, none of which were offenses before the
Puritan intrusion. The strong cultural taboo calling for isolation of
a menstruating woman collided with a new law penalizing that
action. Native Americans who sought to release tensions or gener-
ate excitement through the gambling so common at Indian festivals
now risked prosecution. Puritans particularly wanted to curb the
expressiveness and sensuality of the Indian life style. Men and
women who greased themselves paid a five shilling fine, so that the
traditional Indian measures of attractiveness and allure—the dark-
stained cheeks and nose, the deep black eye hollows—might give
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way to the aesthetic wasteland Calvinism offered. The man who
bore long locks and the woman who wore her hair loose about her
shoulders, instead of “tied up,” could also be fined. So could the
Indian woman who exposed her breasts in public, even though
that was common before the English arrival. The expressively
mournful markings, called “disguises” by the Puritans, and the
cathartic howls of anguish which accompanied Native American
funerals gave way to the inexpressive solemnity of Calvinist grave-
side ritual.®* Obsessed with their belief in the essential sinfulness of
the Indian’s “degenerate” and “disordered” nature, Calvinists
attempted to remove what joys and emotional outlets Indian
society possessed, substituting for them a morbid introspection. ¢
By preaching self-blame, Calvinism helped to devitalize Indian
response to the readily apparent erosion of their culture.

Massachusetts prosecutions for fornication, in particular, prob-
ably struck “pagan” Indians as incomprehensible. Young Native
Americans of both sexes appear to have indulged freely in sex and
even discussed their lovers with their parents.®> As early as 1637
one Pequot maidservant fled to Rhode Island, complaining of
having been beaten with firesticks at Boston, “because a fellow lay
with her.”¢®* Moreover, Indians did not feel they had to hide their
sexual contacts from the prying eyes of neighbors or limit them to
the cloaking darkness of night.®” Their spontaneity created an
image that led William Bradford of neighboring Plymouth Colony
to imagine lusty red bucks leading chaste English women astray;
and when that did not happen, he attributed the result not to
Indian disinterest but the “Gods great mercy.”*®

In the 1640s and 1650s Massachusetts officials had a difficult
time determining whether “the foul demon of lust” and other offen-
sive Indian practices were being systematically beaten down by the
praying village courts.®® The justices in county and colony courts
did, however, begin to punish those red persons who lived in
English households. Before 1665 one red man and two female
Indian servants received minor whippings for fornication, penal-
ties which were generally consistent with what English fornicators
received. Another Indian man was sentenced to pay a fine for
adulterous “lewdness.””® Bay Colony magistrates made no further
effort, however, to bring all Indian offenders into white or praying
village courts.

Plymouth officials, cognizant of their colony’s small white pop-
ulation and of the proximity of sizable numbers of Wampanoags
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and Narragansetts, pursued a less zealous course than their Bay:
Colony contemporaries. Plymouth missionaries also established
many praying villages, but the colony authorities did not try
Indians for offenses committed against other Indians, even though
they did expect native peoples to abide by colony law in their rela-
tions with the English. Between 1639 and 1665 Plymouth magis-
trates fined a few Indians for thievery—the only red thief lashed
was not from Plymouth but Nantucket—and whipped one red
man for adultery with a white woman.”* Pilgrim courts were also
careful to uphold contracts made with Indians, to limit the number
of Europeans who could legitimately purchase land from them,
and to fine whites who assaulted Native Americans.’?

In Connecticut, where the Indian presence was strongest, Puri-
tans were unable to intrude much upon Native American life.
Many of the Native Americans there had not submitted themselves
to rule by the English, nor could they be forced to do so. Those red
peoples opposed the extension of Christianity into their villages,”?
with the result that praying villages could not be established. The
General Court began locating smaller tribes on reservations as
early as 1659 and prohibited red men from hunting within the
limits of Puritan towns on Sundays,”* but generally the authorities
made no effort to impose Puritan law upon their red neighbors.
Even though the deputies worried about the “immorality” attend-
ant upon the frequent mixing of Indians and English laborers,
those legislators took no action against Native Americans who
entertained such laborers.”®

The relative freedom Native Americans enjoyed to govern their
own affairs—at least outside of Massachusetts—was eroded sharply
in the years following the mid-1660s. Calvinist security was insured
by the recurrence of epidemic illness among the Indian populations
of New England, including “an universal sickness” on Martha's
Vineyard in 1645, a wide-ranging “Plague and the Pox” in 1650
and 1651, the “Bloody-Flux” in Massachusetts villages in 1652, and
small pox on Long Island in 1658, 1659, and 1662.7¢ As illness deci-
mated and enervated Native Americans, the populations of Cal-
vinist locales, particularly in Massachusetts, swelled both from
natural increase and immigration. By 1665 the Bay Colony had
fully 23,467 people. Connecticut could claim another eight or nine
thousand, and Plymouth about 4,000.”” Moreover, Massachusetts
and Plymouth by that date had established enough praying villages
to buffer the whites there against their potential enemies. By 1670
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Plymouth magistrates no longer chose to consider Native American
tribes as separate nations, adequately dealt with only at the highest
levels of colonial government. Instead, the authorities attempted to
bring all Indians under the purview of the selectmen who super-
vised town affairs.”

As a consequence of these population changes, Calvinists began
to bring more Native Americans before the county and colony
courts and for a wider variety of offenses. No longer did Indians
receive light penalties. They appeared in court for murder, man-
slaughter, assault, drunkenness, contemptuous remarks, theft,
resisting the authority of the Indian court at Nantucket, fornica-
tion, rape, adultery, and bigamy. More often than not, the sen-
tences levied on Indians were severe, when compared with those
assigned to their white contemporaries for the same offense. When
an Indian was the victim, the offender usually escaped with a
lesser punishment. In Plymouth and Massachusetts discrimina-
tion, rooted in Calvinist ethnocentrism and racism, became
readily apparent.

Between 1665 and 1699 all of the Bay Colony’s courts revealed
such discrimination. Although fornicators, adulterers, rapists, and
murderers received equal sentences, regardless of their race, at
least once the Massachusetts General Court considered hanging a
red adulteress, even though for thirty years the courts had not in-
flicted that penalty on an English offender.” Red men who killed
whites during war hanged, as did at least one red, one Black and
three white rapists.®® However, those English who maliciously
killed non-hostile red persons during wartime could usually get
away scot-free.®! Decisions in manslaughter cases were more di-
rectly inequitable. Between 1670 and 1690 the Massachusetts
Court of Assistants tried sixteen men, including two Indians, for
manslaughter. Eight white offenders paid fines of £5 to £20, but
both Indians were ordered whipped. Magistrates directed nine of
the offenders to pay the father or widow of the deceased a sizable
sum. While white widows received £10 or £20, John Dyar paid just
£6 to John Ahattawants’ widow after that Englishman had “wicked-
ly” shot the Indian in the back.®

When an Indian thief came before the Massachusetts justices, he
or she often received more severe treatment than whites convicted
of the same offense. The Suffolk County justices between 1670 and
1692 sentenced only 3.5% (six of 170) of the white males convicted
of stealing or receiving stolen goods to as many as thirty lashes,
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plus threefold restitution, while 28.5% (six of 21) of Indian males
were penalized that severely. This court ordered 5.8% (ten) of the
whites and 14.3% (three) of the Indians to be branded on the fore-
head with a B, for burglary. The harshest punishment for theft was
executed on Sam, an Indian who stole goods valued at but five
shillings in 1685, and Thomas Carr, a white who committed bur-
glaries on two consecutive Sundays in 1675, taking goods valued
at £19.5s.7d. The magistrates forced both Sam and Carr to submit
to a branding, the removal of one ear, and the usual threefold res-
titution.?* By contrast, two whites who stole goods valued at as
little as five shillings had only to supply triple restitution.®*® Addi-
tional examples of inequitable sentencing abound. Three white
hog stealers paid triple damages, but two Indians received for the
same offense that sentence plus thirty lashes each.®* Whites who
broke into homes or warehouses but did not take anything paid
fines; Indians were lashed twenty or thirty stripes.*® Red women
also received more severe corporal punishment. Two of three such
thieves, but just four of thirty-five pilfering white women, felt the
sting of the constable’s lash as many as twenty times.?” And when
the victim was red, the white thief who stole some corn, wampum,
or a canoe did not even have to pay triple restitution; replacement
of the goods or their value was enough. Whites did not receive
whippings for theft from Indians and they only occasionally paid a
fine.®®

Distinctions are also readily apparent in the penalties assigned
persons convicted of assault. In Suffolk County (1670-1692), 32 of
96 white assailants paid a fine of ten shillings or less (plus the usual
cost of the physician’s treatment of the victim). Only thirteen
Englishmen received a sentence of corporal punishment, the maxi-
mum of thirty lashes being given to one man who wounded a
prominent Hingham resident, and to a servant who cut his master
with a knife.?* By contrast, seven of the nine Indians convicted of
assault suffered bodily punishment. Those who attacked whites
got twenty or thirty lashes. Tom of Martha’s Vineyard in 1685
became the only assaulter to face a branding.?® When the victim
was red, penalties were considerably less. One Indian who as-
saulted another received a sentence of ten—instead of two or three
times as many —lashes and the Suffolk magistrates allowed him to
discharge that sentence by paying a fine.** Essex County justices
ordered Papaqueeste to pay Jackstrow only six fathoms of wam-
pum for pulling that red man'’s hair out by the roots, although
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damages and fines were usual in cases of white assault.®? Similarly,
the Superior Court of Judicature ordered Ephraim of Hingham to
pay just the costs of the cure for wounding his wife.?* Whites who
struck or wounded red men, once they had paid the costs of treat-
ment, escaped without a fine or whipping.®

Indians convicted of drunkenness also experienced more harsh
courtroom treatment in Massachusetts than did white inebriates.
The Suffolk County Court corporally penalized only six of the 39
white males but all four of the Indians guilty of immoderate drink-
ing. In Essex County three Native Americans were given ten
strokes each for drunkenness, while the 382 white offenders almost
always paid a small ten shilling fine. Judge Pynchon’s magistrates’
court in western Massachusetts directed that two of seven white
drunkards be well-whipped, both of whom were convicted of
several other offenses as well; he also ordered two of three Native
American offenders to be lashed, although neither of them was
charged with any other crime.

A similar pattern of discrimination emerged in the Plymouth
Colony courts between 1667 and 1699. Before 1667, Plymouth
officials ordered none of three recorded Indian thieves to be
whipped or sold into slavery; but after that date sixteen of twenty-
one offenders were so punished, including one man for merely
“lurking about” a house from which £8 turned up missing.®* The
few Englishmen guilty of theft had the option of paying a fine or
being whipped. Five red thieves, on the other hand, were sold as
slaves, while seven were lashed, two banished, on branded, and
the remainder less severely punished. Only one Indian was given
the option of buying his way out of a lashing.?® The same inequi-
ties existed with respect to assault punishments. Whites who phy-
sically abused or fought with other persons usually paid 3s.4d.
fines, irrespective of the victim’s race,®” but Indians who assaulted
whites paid 5s. or more. One red man, Sampson, was severely
whipped and branded in the shoulder for threatening and abusive
carriage toward three women,®® a punishment far beyond any-
thing any white assailant received.

Historians have made much of the fact that one Indian rapist
received a whipping in Plymouth because he was “in an incapacity
to know the horibleness of the wickedness of this abominable act,”
instead of the hanging specified by law.®® Such treatment, how-
ever, reveals no leniency on the part of the Plymouth officials,
because white rapists were not hanged either. The authorities
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ordered offenders of both races lashed. It is therefore noteworthy
that capital punishment was even considered and then only in the
case of the Indian.

Clearcut distinctions existed in the prosecution of Indian and
European offenders in Massachusetts and Plymouth, but in the
remaining Calvinist colony conditions were different. Connecticut,
even after its incorporation of New Haven Colony, had about
one-third the population of Massachusetts in nearly the same area,
with 10,000 potentially hostile Indians residing in or near the
colony.’® Connecticut courts directed 26.2% (11 of 42) of red
thieves and 27.5% (28 of 102) of whites to be punished corporally.
Two Indians and eight Europeans were allowed to discharge their
sentence by paying a fine. All assaulters received equal
treatment.’®! So did drunkards. Just two of twenty inebriated
Indians were sentenced to a lashing, compared to five of 110
whites, and the Indians were permitted to discharge the corporal
punishment by paying small fines.

Even in Connecticut, however, instances of discrimination
existed. When one white man sexually assualted a red woman he
became the only rapist in all of New England to escape with merely
a fine. The colony Assistants threatened either to hang or banish
three Indians who burglarized a white man's house, if they fell into
such miscarriages again, but no white thief of record was ever
frightened with capital punishment.? Moreover, only 11.8% of
Indians but 31.4% of white offenders were allowed to pay a fine in
lieu of a whipping. Out of court, examples of unfair treatment
were even more blatant. Connecticut officials usually favored
their Mohegan allies in any intertribal difficulties.!®® Like their
associates in Massachusetts and Plymouth, those persons desig-
nated to purchase land from the Indians, especially after King
Philip’s War, often no longer made any provision for protecting
Indian hunting and fishing rights.’** Sometimes Englishmen paid
drunken, often impoverished Indians for land with wampum or
English money, instead of trade goods.!°® Despite many Indian
protests about land sales,°® Massachusetts and Connecticut specu-
lators purchased thousands of acres in Nipmuck, Pennacook, and
Mohegan territory after 1676 or just appropriated land without
purchasing it.1%’ _

In all fairness to the Calvinists, it should be mentioned that they
did not assume Indians had no rights before the law. The Massa-
chusetts, Plymouth, and Connecticut authorities directed white
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settlers to fence Indian lands, as well as their own, so that stray
livestock would not ruin Native American maize fields; made
some effort to determine contested land claims to the satisfaction
of all parties; and compensated injured red men. Notwithstanding
this, the Suffolk County magistrates ordered just 5% of white but
fully 40% of all red offenders to face a whipping of thirty lashes,
or worse. The Pynchon courts sentenced to a lashing or branding
37.5% of all Indians and 15.1% of all English appearing before
those two justices. Plymouth authorities whipped, stocked,
branded, or hanged 9.8% of the guilty English but 47.3% of the
Indians brought before them.*® All the Calvinist colonies attempted
to extend their legal authority over the many Indian tribes of New
England. Connecticut and Plymouth waited until after King Philip’s
War before they began prosecuting Indian sexual offenders, but
before that time they brought some Indians into court for crimes
committed against other Indians.

In all of New England south of the Merrimack River, just one
colony made no effort to extend English law over neighboring
Indians, to provide red people with English clothing to help civilize
them, to regulate the moral behavior of Native Americans in intri-
cate detail, or to interfere in intra- and intertribal relations.
Between 1649 and 1699 white magistrates in Rhode Island and
Providence Plantations prosecuted no red person for fornication,
adultery, wearing long hair, eating lice, or drunkenness. The Gen-
eral Assembly, in fact, did not create a law against Indian drunk-
enness until 1673, and then only after consultation with the
sachems of five different tribes. That law specified not a whipping
but a minor fine of 6s. or a week’s labor, and not one Indian was
ever penalized under that enactment.'*® The Rhode Island authori-
ties apprehended Native Americans for only the most serious
crimes committed against whites. They placed in custody thirteen
Indians for theft, three for destruction of English property, two for
murder, two for rape, and one for assault, although six of these
escaped from the constable or jailor.

The Rhode Island courts did not penalize red offenders any
more harshly than whites for the same offense. Murderers and
rapists hanged, irrespective of race. Red and white thieves faced
usual whippings of fifteen lashes, and only one Indian received as
many as thirty lashes. In 1659 the General Assembly enacted a
severe measure, one penalizing with sale out of the colony as
slaves those Native Americans who stole over £1 worth of property
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and then refused to make restitution. Again, however, the authori-
ties never actually implemented that law, only going so far as to
threaten two thieves with it. Justices did sentence some white
thieves to West Indian slavery, however, and in one case ordered
that a white burglar be hanged, a verdict later suspended.!' In the
land of religious “errors,” then, it appears that Calvinist practice
was turned on its head: white thieves sometimes fared worse than
their red counterparts. Moreover, the white “heretics” sharply
punished Englishmen who violated that which the Indians held in
sacred trust. In a notable example, when four settlers dug open
and robbed some Narragansett graves of what the whites
considered a few worthless relics, the offenders were all whipped
ten lashes, fined £1 each, and ordered to return everything to its
proper place.'"!

Rhode Island also became the first colony to utilize Indian
jurors, and pagan ones at that. In 1673 the General Assembly
asked two sachems to select six Indians to comprise a jury in one
murder case involving members of different tribes: This was the
only time of record that the Rhode Island authorities intervened in
any intertribal criminal matter, and it was apparently done at the
request of the respective Narragansett and Niantic sachems.'

Perhaps because of their fairness, Rhode Island officials enjoyed
good relationships with the Narragansetts and Niantics, even at
such times as those Indians were antagonistic to the Calvinists. It
was, of course, expedient for the few white settlers in that colony
not to alienate their 5,000 Indian neighbors. However, even after
King Philip’s War had dispersed and sharply decreased the num-
bers of Native Americans there, Rhode Island policy makers did
not begin to intrude in Indian affairs or lifestyles, at least until the
eighteenth century.'*® Such Englishmen, believing in the radical
religious notion of freedom of conscience, had less need to “civil-
ize" their red contemporaries,** even though they did appropriate
10,000 acres of land in Narragansett country after the defeat of
that tribe in King Philip’s War.11s

But were the Calvinists really so different from their Rhode
Island counterparts? Were the Bay Colony and Plymouth officials
motivated by more practical, than racist or ethnocentric concerns,
after 16657 Did they not, in two instances after 1665, give red
offenders lesser sentences because the Indians “know not our
law?”*'¢ Did they not merely whip Native Americans because
Indians were poor with little maize to discharge a fine at a time
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when wampum no longer served as lawful currency? And did not
Calvinists whip poor whites as well as poor Indians? These issues
must be cleared up before the charge of discrimination can be con-
clusively proven. ‘

Since, as Kai T. Erikson has pointed out, Calvinist justice was
coldly righteous,!” the fact that two red offenders received light-
ened sentences appears suggestive. One of these, however, lived in
Connecticut, where the Puritans pursued a more cautious course.
The other, the Plymouth rapist, as previously mentioned, in actu-
ality received no lessened punishment.*® Harsh treatment, instead
of leniency, was the rule. Such harshness was not due to the
Calvinist desire to punish red pagans as unregenerate sinners, since
it “is the genius and nature of all men out of Christ, to be unright-
eous.”’® Red pagans could not be trusted, even though whites
who had been excommunicated from the Puritan churches or were
non-church members, also technically “out of Christ,” did not
receive harsher treatment in court than church members.

Indian poverty, coupled with the colonial rejection of wampum
as legal tender, fails to explain the more severe treatment of red
offenders, because almost all of the white offenders, at least in
Boston and New Haven, were also poor.!?° Three-fourths (31 of
41) of all criminals tried between 1675 and 1685 and who appear
on the 1680 New Haven tax list were rated at £30 or less, while
56.1% of all family heads possessed more than that amount. An
additional eleven offenders were propertyless servants or
seamen.'?! At Boston, 82% of all offenders tried between 1680 and
1692 and appearing on the 1687 tax list held realty valued at £20 or
less. This category comprised 65% of all rated persons. When two
vagabonds, 48 servants or slaves, eighteen seamen, and one sea-
man'’s wife are added to the offender totals, fully 90.5% of all
criminals owned less than £20 worth of real estate. As many as.
26.9% of all New Haven and 43.6% of Boston offenders owned no
ratable property at all. Therefore, the comparisons made between
white and red criminals are, by and large—and especially when
the type of crime is held constant—actually comparisons between
Indians and poor whites. In fact, virtually every white person
accused of theft was rated extremely low on the tax lists.??? Yet,
these offenders, unlike their red counterparts, were still often
given the option of paying a fine, even though the fine plus three-
fold restitution of property usually totaled more than the rated
value of their estates. Even propertyless offenders were allowed to
pay a fine, thus enabling them to enlist the assistance of friends or
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relatives for the requisite amount. White servants or poor white
offenders were sometimes allowed to work off a fine, but only
Connecticut made such a provision for Indians and then just for
cases of drunkenness.’?* All in all, the question of relative ability
to pay a fine obscures the essential issue of discrimination, for it
does not explain why Indians received more lashes for the same
offense.

Nor does the argument wash that Calvinists punished Indians
more severely to curb an Indian crime wave. Aboriginal society
underwent considerable modification at late century, but no evi-
dence can be found to substantiate an Indian crime wave. A much
smaller percentage of the Indian population appeared in any
English court than of the white population.'?* Moreover, Puritans
expressed no concern that red crime was on the upsurge, even
though they complained about the increase of crime among ser-
vants, seamen, and adolescents. And these groups were not
punished more severely than other English offenders, though it
might be reasonably hypothesized—from the Puritan perspective
—that such white offenders needed to be taught a lesson. "

White Calvinists simply could not view red people as a tawny
version of themselves, deserving of equitable treatment. They
made little effort to help Indians with courtroom procedure, even
though only one of every thirty Native Americans summoned into
court had ever been there before in a criminal matter. Not until
1698 did Indians enlist the assistance of white attorneys and then
only at their own initiative.'?> The use of praying Indian jurors
after 1674 undoubtedly helped to iron out some difficulties con-
cerning language and the credibility of Calvinist law, but their
support for any offender was countermanded by their pro-Puritan
sympathies. Hand-picked by the white authorities, these jurors
never comprised more than half the members of any jury and
never sat on a case in which an Englishman was tried for an alleged
wrong done to an Indian. Believing from the earliest years in their
own superiority to these people they called savages, rattlesnakes,
lazy drones, hellish fiends, and the most sordid and contemptible
part of the human species, 12¢ Puritan and Pilgrim alike only reluct-
antly allowed Indians to testify against whites and then only
because Calvinists wished to combat the increased sale of spiritous
liquors among Native Americans.'?” Indeed, the Indian who in
Plymouth Colony could not make good his charge that a white
sold him or other red persons strong liquors was ordered
whipped.'2® Whites, of course, were not similarly penalized.



20 American Indian Culture and Research Journal

Even religious conversion could not erode Calvinist racism.
Puritans and Pilgrims made no distinctions in punishments assigned
red servants, the inhabitants of praying villages, or tribesmen.?*
No praying Indian ever sat as a judge over Englishmen. No red
Christian helped the Calvinists revise their laws. And no Indian,
church member or not, was allowed to punish an Englishman. One
Plymouth law directed constables to procure some person to lash
offenders, “Provided, an Indian or Negro shall not Whip an
Englishman.”"13°

In summation, then, neither the argument that Calvinists “re-
spected the ability as well as the interests of the natives**! nor the
equally static view that the invading English ran roughshod over
New England Indians from the earliest years of settlement makes
good sense. Not being fools, Calvinists treated Indians fairly when
red “savages” proved dangerous. As part of a policy to ease white
fears of, as William Bradford put it, those “brutish men, which
range up and down little otherwise than wild beasts,”**? Calvinists
initially made a considerable effort not to offend their red neigh-
bors. Only later, in Massachusetts and Plymouth—areas depopu-
lated of Indians—did Puritans and Pilgrims begin dragging Native
Americans into white courts and sharply whipping them for violat-
ing Calvinist laws. Connecticut, less secure, pursued a more tenta-
tive course, but that colony too interfered by late century in inter-
tribal and intratribal matters and often failed to respond positively
to Indian charges of land fraud. Only the Rhode Islanders, those
reputed “riff-raff” of New England, appeared to be much moti-
vated by tolerance and fairmindedness, especially after King
Philip’s War. By 1700, it had become clear to the red peoples of
southern New England that, with the exception of Rhode Island,
white courts controlled Native American behavior in a most self-
serving fashion.
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