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A Duty to Protect and Respect: Seneca
Opposition to Legal Incorporation
during the Removal Period
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fter the passage of the 1830 Indian Removal Act seeking to relocate all Native

Americans from the eastern United States to west of the Mississippi River, the
Senecas, members of the Haudenosaunee-Iroquois Confederacy, faced increased pres-
sure to surrender and remove from their northeastern lands. Almost simultaneously,
in 1831 the US Supreme Court under Chief Justice John Marshall ruled that tribes
were not foreign nations but constituted “domestic dependent nations,” assigning them
an odd, in-between status that made them subject to federal laws, but not those of
the states.! Many scholars have speculated on Marshall's motivations for this ruling,
which in effect attempted to legally incorporate Native Americans. In response to
these existential threats of incorporation and displacement, some Senecas appealed to
members of the federal government in protest, including written letters and petitions,
Letter writers from all reservations, but primarily from Buffalo Creek and Tonawanda,
asked that the United States and the conduct of its citizens be ruled by US laws,
but that their tribal laws also be respected. When faced with supposedly protective
attempts at making them subject to federal law to shield them from state laws, Seneca
authors insisted that their own laws offered all the protection they required—provided
they were to be heeded by the United States as well. When making this argument in
their petitions, they were able to situate the discourse of protection within their own
cultural traditions, as well as casting them as interactions between equals.
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These writings periodically invoked the notion of “protection,” which during the
previous century had been an instrument of cross-cultural diplomacy between various
tribes and colonial governments. While a discourse of protection could easily be
mistaken for an acceptance of or surrender to legal incorporation into the United
States, on closer inspection it was exactly the opposite. In invoking protection, rather
than legal opposition, Seneca authors were returning to an era when interactions
between parties had been more equal and diplomatic. In particular, the means they
chose for their appeals—the civil right to petition—reinforces that they viewed them-
selves as separate from the United States in that customarily, this right was used to
permit all inhabitants of the United States access to civil rights as a way to justify the
exclusion of some minorities from access to political ones.? For these Senecas, asking
in letters and petitions for what I term “external” and “internal” protection constituted
an insistence on continued and continuing separateness, a stance that is confirmed
elsewhere in their correspondence with members of the federal government.> Among
others, the Tonawanda Senecas drew on this discourse to try and regain their lands by
means of a treaty concluded in 1857.

Seneca authors not only sought to defend themselves against settler takeover, but
also to protect their equality at a moment when the United States was abandoning
that notion. Their letters distinguish between two different kinds of protection: one
originated externally from the United States government, which Senecas requested
most often when the laws of the United States itself had been broken or ignored.
Another kind, however, seems to have been more important and was usually alluded
to more obliquely: the internal protection offered by respecting the Senecas’ own laws
and by prohibiting any actions that violated these tribal laws. Because the focus of
federal policy was still on tribes, rather than individuals, the removal era was perhaps
the last time Native Americans were in a position to draw on this discourse.

THE SENECA REMOVAL CRISIS

Although removal was the official Indian policy of the United States government
from 1830 to 1887, the idea was put forward by Thomas Jefferson and others, long
before President Andrew Jackson proposed the removal bill that narrowly passed in
1830.# This occurred at almost the same time as Chief Justice John Marshall coined
the “doctrine of wardship” in the Cherokee v. Georgia decision, writing that Native
Americans were “in a state of pupilage” and that “their relation to the United States

»

resembles that of a ward to his guardian.”s In 1830, these two events jointly worked to
displace the Senecas from what remained of their ancestral lands in what is now the
northeastern United States.

Probably many Senecas knew of this statement likening them to wards of the US
government. Some of the letters by members of the Iroquois Confederacy showed
a sound knowledge of the government’s professed duties under the wardship prin-
ciple. In May 1840, Governor Blacksnake (Tah-won-ne-ahs) and others directed a
petition to the president criticizing the Supreme Court’s judgment in Cherokee v.

Georgia (1831). In suggesting that the Cherokees had the status of wards in a domestic
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dependent nation, they argued, the chief justice’s logic conflicted with the entire
concept of treaties. Since treaties imply that the contracting parties have a certain
degree of equality, a ward would be unable to enter into a valid treaty contract. They
not only suggested that this legal ruling cast doubt over the validity of previous agree-
ments of this nature, but also that they were not willing to accept wardship status,
writing, “we were extremely pained to hear that some of the senators advised that our
rights guaranteed as by solemn treaty should be taken from us + we [are to] be treated
as minors.”®

The Senecas and others of the Haudenosaunee had a long history of treaty
making with settlers, yet slowly the balance of power had been changing.” The League
initially had been a formidable military force, but after the 1701 treaties at Albany
and Montreal, the so-called Grand Settlement, “the Iroquois leaders tried to abandon
warfare as a means of dealing with the diplomatic problems.”® One of their strategies
during the colonial period was to sell lands far away from their traditional territories in
Iroquoia, which were not actually theirs.? As the power balance shifted after the French
and Indian War, the Iroquois came under more and more pressure and finally, were
forced into ceding some of their traditional lands. The Haudenosaunee, including the
Senecas, attempted to curb such land losses, and, at the 1768 Treaty of Fort Stanwix,
believed that a permanent line had been agreed to between them and whites.1 In spite
of such efforts, the Iroquois suffered further land losses when the colonies broke away
from Britain and gained their independence. At the Treaty of Canandaigua in 1794,
they believed that the United States had recognized their confederacy as sovereign
and their territorial boundaries were to be respected, according to historian Laurence
Hauptman.!! Yet in the years to follow, many more lands were lost.

These land losses culminated in the late 1830s and early 1840s, with two treaties
concluded at Buffalo Creek. As Hauptman has shown, these Iroquois land cessions
were intricately connected to the rise of New York State and especially, the transporta-
tion revolution taking place in the nineteenth century.!2 As the US federal government
confirmed, very irregular land cessions repeatedly and blatantly violated the Trade and
Intercourse acts.’> The second treaty of Buffalo Creek in 1838 repeated many of the
same corrupt methods that an inquiry into the 1826 treaty had revealed: by means of
bribery, forgery, and the use of alcohol, as well as other illegal acts, the Seneca came
to surrender almost all their remaining New York lands to the Ogden Land Company,
which previously had purchased the pre-emption rights. Fewer than half of the chiefs
had signed the document, and many of those who did affix their signature had been
bribed or coerced.1*

The majority of the Senecas opposed this sale, but nonetheless the occupants of the
Buffalo Creek reservation were removed during the next seven years.!5 From January
1838 to the spring of 1842, many among the Senecas waged a campaign against the
1838 treaty and this determined opposition led to the so-called compromise treaty
of 1842. This, however, only regained the Allegany and Cattaraugus reservations and
thus confirmed the loss of Buffalo Creek and Tonawanda. Although these losses aggra-
vated tribal divisions, nonetheless the majority of the Senecas mounted a determined
resistance against the dual threat of legal incorporation and removal. When doing so,
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they drew on the older notion of protection, but reshaped it in order to safeguard their
ongoing separateness from the United States.

CHANGING IDEAS ABOUT PROTECTION

Revealing a bias recently challenged in a special issue of the Pacific Historical Review,
scholarship on the discourse of protection often focuses on the British world and
tends to assume that British humanitarians created that discourse.16 In the United
States, although with some notable exceptions, protection has been less explored.!” As
the following analysis will show, Senecas still turned to the idea of protection in the
first half of the nineteenth century when fighting against removal. The tribe’s use of
the concept shows traces of colonial antecedents not from Britain alone. When in the
seventeenth century the French king sought to extend his sovereignty over Indigenous
peoples of the Americas, he placed them under a form of domination known as
“protection.” Gilles Harvard has made a key distinction, writing, “this concept of
‘protection’ is compatible with the idea of alliance” that is different from the feudal
power to compel vassals in exchange for protection, or “suzerainty."18 Protection instead
was understood as an unequal alliance, with the greater power offering protection to
the lesser one. Under this understanding, protection made the Indians “subordinate
allies who had performed an act of political allegiance.’? Indeed, this development
in North America aligns with the conceptual shift from suzerainty to sovereignty
underway since the Middle Ages, with sovereignty theoretically involving the ability to
govern and dispense justice.

The Iroquois Confederacy—occupants of a contested border area between the
French and the British—no doubt were familiar with this discourse. This enduring
trend saw Natives officially being placed under the protection of the French king,
who treated them as allies and entered into treaties with them. Thus, “the discourse
of protection and unequal alliance . .. allowed the king to formalize a relationship
of domination” as well.20 Not exclusive to French dominions, this kind of protection
status “[blended] the promise of shelter from enemies with the rationale of protection
against the arbitrary power of despots and tyrants,” as Lauren Benton and Lisa Ford
have pointed out, and moreover, “the British discourse of protection used the term
in new ways."2! Yet, they suggest, it remained unclear if Indigenous nations accepting
protection in such circumstances would indicate an alliance or signify submission.
Benton and Ford posit that this ambiguity constituted part of the appeal of the concept
of protection for colonizers: with no clear understanding of the legal relationship
between protected and protector, promises of protection nonetheless helped to rein-
force British legitimacy.22 Arguably, “protection talk developed precisely at the blurred
border of inside and outside legalities [because] internal protection efforts sought to
bring exotic legal subjects ... within imperial jurisdiction.”? Penelope Edmonds and
Anna Johnston have similarly referred to “the messy realities of colonial contact zones,”
an environment in which the notion of protection would have thrived,?* while New
Zealand scholar Tony Ballantyne has similarly argued that protection was used as a
“legitimating device for empire.?s
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Notably, protection insisted on forms of cooperation that require the internaliza-
tion of the protection regime itself, the “colonialism of the mind” identified and decried
by many decolonizing voices.26 In addition, as historians Christina Twomey and
Katherine Ellinghaus have pointed out, “there were many moments when colonisers
used the trope of protection to soothe their consciences, justify their crimes, or to find
some way to ameliorate the suffering they witnessed.”?” The result of these influences
was what Amanda Nettelbeck has called a “schizophrenic paternalism.”?® This, the
Senecas discovered, permitted some space for them to assert their continuing agency
as nations. As Euro-American colonizers shaped protection to their needs, Indigenous
people too invoked different notions of protection.

The concept of protection gained more exposure in mid-nineteenth-century
discourse through the historical antecedents of the concept of protection combined
with a growing, eighteenth-century worldwide trend towards humanitarianism,
which in Europe and the United States culminated in humanitarian and abolitionist
movements of the 1830s.2 Importantly, although protection policies did not always
incorporate the term “protection,”®® they were informed by established ideas that some
people needed care and protection, including Blacks, Native Americans, women, and
children. The Indian Removal Act of 1830, like other settler-colonial logics, ostensibly
sought to protect tribes by giving them time to “progress towards civilization” safely
away from detrimental white influences and disavows the goal of lands cleared of
Indigenous people.3!

In the earlier “zone of ambiguous control,” to borrow Benton and Clulow’s wording,
Native and white legal systems had coexisted, however uneasily. At the intersection of
different legal systems, compromises could be reached through the realm of diplomacy.
In various forms, promises of and demands for protection had been an important
feature of such diplomatic encounters in the colonial period and into the early republic,
even though there was no clear understanding of the relationship between protected
and protector in this uncertain realm.3? Haudenosaunee-Iroquois and others had been
able to insist on some of their customs being followed and had seen at least some of
their demands acceded to. This was not unusual for the time. As Lisa Ford has shown,
it was only from the 1820s to the 1840s that settler polities came to extend their juris-
diction over Indigenous peoples. Until this process had been completed, plural legal
practices were still possible.33

To defend themselves in the removal era from legal subjugation that shifted their
status from protected allies to domestic dependent nations, Senecas used as best they
could the “multiplicity of meaning” in the “chameleon concept” of protection, intended
to work against them, in order to return to an era of actual, bona fide diplomacy.3*It
was in such arenas that appeals for protection, often against settlers, had been made.3s
And it was in a similar setting—with letter-writing diplomacy in place of diplomatic
meetings—that Senecas occasionally chose to appeal to the federal government for
protection. However, with very selective appeals made primarily at times their own
laws or those of the United States had not been adhered to, Seneca authors signaled
their continued independence and positioned their nation outside of the sphere of
US law as much as possible.?¢ Significantly, in using letters and petitions, members of
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the Haudenosaunee exercised a civil right, one “afforded all inhabitants of the United
States, regardless of station or demographic,” created to balance a political right usually
only afforded to a select few.3” Yet while more commonly the US government would
distinguish between types of rights as a means of excluding some people from enjoying
full political rights, this was not necessarily an issue for many among the Iroquois
who turned to pen and paper in the removal era specifically because they were keen to
preserve their right to a separate political existence.

It was also a conscious decision that they avoid constructing elaborate arguments
within US law, but use instead the ambiguous notion of protection merely to state, in
general terms, that US law was supposed to apply to the United States and Iroquois
law to the Senecas—and that this application would give the tribe all the protection
they needed, including intrusions by New York State. This approach to using petitions
and writing in general fitted with the broader Iroquois strategy to situate themselves
as outside of, or separate from, the United States,?® simultaneously permitting them
to argue that they were entitled to protection nonetheless. For years, the amorphous
nature of protection suited Europeans; in the mid-1800s, the Senecas deployed it for
their purposes. To do so, they drew on ideas about external and internal protection
and also situated the discourse within distinctly Iroquois frames of reference.

EXTERNAL PROTECTION AND UNITED STATES LAW

Senecas opposed to removal asked for protection and appealed to “rights” in a rather
general way, suggesting that they viewed this area as an obligation of the federal
government. This also implied that New York State had no right to intrude in this
relationship among equals. This approach, which subtly hinted at the Marshall court’s
wardship decision—without ever actually accepting the legal incorporation that it
implied—was not adopted for lack of familiarity with US law. Ely S. Parker and Maris
B. Pierce, frequent writers on behalf of their tribe, were not only educated and well
versed in US law, but also were fulfilling important functions as they rose from runners
or scribes within the Iroquois hierarchy to chiefly positions.? They likely realized the
dangers of the “domestic dependent nations” ruling and the clear line that they must
draw between separate realms of responsibility in appealing for protection. Senecas
were not necessarily averse to taking matters to US courts, however, nor to draw on
external legal knowledge. In the 1850s, Seneca leader John Blacksmith of Tonawanda
brought a suit against Joseph Fellows, who had assaulted him when trying to take over
a sawmill Blacksmith operated.* However, this case concerned individual grievances
and did not raise issues regarding the tribe and its continuing political autonomy.

In contrast, those Senecas who contacted the federal government on behalf of
the tribe seldom referred explicitly to rights in the United States. When they did,
they pointed out transgressions against US laws, telling the federal government that
it as well as its citizens needed to obey them; this, they implied, would offer them
some protection. The Senecas frequently insisted both that their rights be protected
and their own laws respected. Citing various principles, they portrayed protection
against removal as governmental duty. In addition to invoking the United States’ duty
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of guardianship and insisting on what they identified as their rights, most often with
reference to land, they alluded to history and appealed for justice, referring to older
treaties in which the United States made promises of protection as an aspect of lawful
behavior that characterizes a civilized society.

Sometimes Senecas overtly and explicitly asked for protection, while at other times
they implied only a need to be protected. On other occasions, they suggested that if
promises were kept and rights respected, protection would be afforded them, often
alluding to promises made in past treaties, such as the 1784 Fort Stanwix treaty by
which the United States received the Senecas “into their protection.” Both the Buffalo
Creek treaties of 1838 and 1842 reiterate this notion, invoking not only “perpetual
peace and friendship,” but also promising to “protect and defend them in the peaceable
possession of their . . . homes” and “protect . . . the lands of the Seneca Indians, within
the state of New York."#* Similatly, the 1794 treaty of Canandaigua had implied the
concept of protection in an article that outlines methods of conflict resolution by
making complaints to the US president.®2

Possibly given hope by such promises of protection, Senecas often lodged protests
against improprieties and irregularities at treaty negotiations, especially those at
Buffalo Creek in 1838. When protesting against inappropriate behavior, Seneca
authors claimed that protection, which they suggested was due them under the condi-
tions of past treaties, had not been provided when such abuses had been allowed to
take place. With “fraud” and “bribery” high on the list of complaints, the Senecas drew
attention to unlawful acts at treaty councils in connection with this compact and asked
that the treaty be disallowed because it broke US legal norms.* By doing so, they
implied that they needed protection because the United States permitted its own laws
to be violated.

Other correspondence evidences that the Senecas mostly felt the need to appeal
to protection when the United States had failed to adhere to its own laws and that
when this occurred, they returned to the eatlier realm of diplomacy, when demands
for protection against transgressions by US citizens had been a common theme during
treaty negotiations.* In 1843, two years after the women had written, Tonawanda
chiefs alerted the president to the Ogden Land Company’s various legal breaches and
asked for his protection against them, just as they had appealed to the secretary of war
less than a month earlier.*s Tonawanda representatives requested protection several
more times and in similar circumstances.*

In February 1838, residents of Onondaga Castle informed the Senate and the
House of Representatives that they wished “the general government to protect us in
our rights” as they were being pushed “to dispose of our land against our will and
consent.”*” In 1841, the women of Tonawanda contacted President John Tyler to ask
for his protection and invoked a prior treaty concluded with George Washington. The
president had wanted to secure freedom for them and their children, these 207 women
reasoned, and they specifically requested government protection to prevent them from
losing their reservation.*8 Some of the arguments they put forward were the same or
closely resembled those communicated in other letters. Indeed, the women reminded
their correspondent that they were writing “as our own Chiefs have often said,” and as
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authors deviate only rarely from this presumably agreed-upon script, these views likely
represented a traditional, majority consensus.*

In his private correspondence, Parker was critical of some of the chiefs, comparing
himself to a slave and describing Chief John Blacksmith as a coward.5® When writing
as part of the group or on behalf of the tribe, however, Parker adhered to the script.
On April 14, 1851, Chief Blacksmith died and despite his youth, Parker was “raised
up” to be chief, given the condoled name Do-ne-ha-ga-wa (Open Door), and the
authority to act as a spokesman for his Tonawanda people.5! Nonetheless, in one letter
Parker informs the recipients that he has been instructed by chiefs and head men of
Tonawanda Band, evidencing that though he was no longer a mere runner, he still
felt beholden to convey what had been agreed upon in council.52 Matters were likely
similar for Maris B. Pierce, who very occasionally wrote to members of the federal
government as an individual, rather than on behalf of his tribe.5> Only in these letters
did Pierce deviate from his usual official tenor, which was very much in line with
Iroquois codes of conduct.

Differing interpretations regarding treaties may stem from the language used in
the context of treaty councils. During a council in November 1840, an Allegany chief
told the government representative present that they still held to the treaty made with
the Great Father in Washington, which they maintained guaranteed their possession
of their “lands as long as grass grows and water runs.”>* President Washington’s official
agent for this treaty, Timothy Pickering, who would later become secretary of state,
had used the phrase “as long as the sun shone” in his speech, but not in the actual
treaty. This is likely the reason letter writers did not quote from the actual agreement,
but instead referred to the surrounding language referencing Iroquois internal law’s
ability to protect them.55 The treaty declared amity, specified the area that constituted
Iroquois land, set out principles for dealing with territorial disputes, and agreed that
the federal government would pay the Iroquois the sum of $4,500 annually. Given
the commonality of rather vague protection clauses in the early modern period, when
there was no clear understanding of the relationship between protector and protected,
it is unsurprising that the Iroquois embraced the idea that the president had some
moral paternalistic duties towards them, especially if it helped to protect them against

New York State.>6

INTERNAL PROTECTION AND SENECA TRADITIONS

Notions of protection were also held within Indigenous frames of reference, as when
Seneca writers frame protection as a kinship duty. In traditional society, kinship struc-
tures ensured that everyone knew their place and the duties that came with it, and
under Iroquois customs were expected to fulfill these duties. Their understanding of
protection was inseparable from this context and thus authors often draw on kinship
terminology as they attempt to convey such arguments about protection to their corre-
spondents. Late in 1848, for example, Cattaraugus Senecas proclaimed themselves
to be “dependent upon the United States for protection; and [said that they] call the
President our Great Father,” using a kinship term which had come into common use
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in dealings with Indians. These men described the United States as a kind guardian,
but informed the president “he is too far from us to see our wants, and protect our
interests.’>” At the same time, these Seneca chiefs referenced no fewer than four older
treaties, including the 1794 Treaty of Canandaigua, which they believed had promised
them protection of their territorial integrity.

The Senecas intended to make the most of this area—in which their ideas of duty
approximated notions of protection as used by the federal government—and cast these
duties in ways familiar to them. When the authors of messages to the federal govern-
ment used kinship terminology to talk to or about the president, they nearly always
used the term “father.” Although in matrilineal Iroquois society the father was of less
importance than a maternal uncle, to the Indians of the Northeast the father had a
duty of care. In English society, as legal scholar Mark D. Walters has emphasized,
the king was considered to be the father of the people, but in contrast, “a sovereign
king who enjoyed a common law power of discretion over vulnerable wards.”>8 Still,
the Iroquois, including Seneca letter writers, would have understood at least some of
what the Europeans had in mind when using the term, including that the basis of its
meaning was moving away from Iroquois expectations and obligations to a shifting
and constantly negotiated middle ground.?® Indeed, the persistence of this and other
customary practices in Seneca letters asking for protection, even in a modified form,
shows the writers’ determination to remain where they were—physically as well as
politically—but on their own terms.

In the removal era correspondence, Senecas ask for protection mainly against the
actions of US citizens or organizations, sometimes also requesting the federal govern-
ment to follow US law. While citing past promises of protection made by outside
governments at times, be they vague promises as at Fort Stanwix or the more specific
versions from the two treaties of Buffalo Creek,% on other occasions Senecas empha-
sized the continued validity of their own laws, implying that if respected by others,
tribal law could protect the Seneca. In the diplomacy of the colonial era, especially
in diplomatic encounters such as treaty councils, outsiders had often been obliged to
adopt aspects of Haudenosaunee customary law.6! Officials such as Timothy Pickering
followed Iroquois customs because “he recognized that if he were to accomplish his
own objectives ... he would need to honor and respect Iroquois practices.”s2 When
opposing removal, many times Senecas continued to draw on some of the rules and
protocols of the colonial era: what has been formerly referred to as the “forest diplo-
macy” of previous centuries had followed the principles of the Great Law of Peace of
the Troquois.®® Pleas for protection would have been made at councils governed by
these rules. The Great Law of Peace laid down the rights and duties of chiefs, clans,
and nations and stressed the proper way of doing things, many of which still mattered
to the Senecas, and they were seeking to uphold these in their relations with the
United States.6*

In 1841, Cold Spring Senecas asked President William Henry Harrison to protect
their rights by investigating the 1838 treaty.®> Again pointing out instances where the
United States and its citizens had not conformed to US law, they informed him that
there was an abundance of proof of fraud and corruption. Saluting the president as
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“Respected Father,” the authors, including the aged Governor Blacksnake, made this
appeal for protection in the language of kinship often used in former diplomatic
encounters, notably, however, also referring to themselves as his “Brothers” to indi-
cate a more equal relationship. Two years later in February 1843, Tonawanda and
Buffalo chiefs asked that the 1842 Buffalo Creek treaty be investigated. Although it
had restored some of the lands lost through the 1838 treaty, this second agreement
still surrendered Buffalo Creek and Tonawanda. These chiefs asked the “Great Father
(the President)” to protect them, stating that they believed “he regards the welfare of
his red Children.’ss For the Seneca, here US protection took the form of enforcing
stipulations: questioning the legality of both treaties, they recounted the history of
past interactions and promises, in the traditional narrative style of wampum, as a way
of reinforcing the continued validity of older agreements.

Later that same year, Tonawanda chiefs, referring to themselves as his “Red
Brothers,” told Secretary of War John C. Spencer that they regarded the Ogden Land
Company’s sale of their lands as a treaty violation and asked him for protection.s” A
little over a month later, the Tonawanda chiefs complained to the president about the
Ogden Land Company, in addition to the 1842 treaty, and again asked “Dear Father”
for protection.®® Since the violation of rights had happened under US law, apparently
the chiefs’ thinking was that the breach needed to be addressed in that arena—and
that this remedy did not encroach on tribal law. In 1846, John Blacksmith and others
asked for protection against the Ogden Company from President James K. Polk,
whom they addressed as “Father” and referred to as “Great Father."® Delegate for the
Tonawanda Reservation Ely S. Parker asked Polk for protection against armed men,
presumably from New York State, just two weeks after this approach.”0 Parker was
still requesting protection against white men as late as 1848, after some had attacked
the Tonawanda Senecas with fists and clubs.”! Parker demanded that such outrages be
prevented in the future.”

Notably, on a number of occasions Senecas provided a historical retelling of past
interactions that, based on wampum’s considerable economic worth, had once been a
vital part of councils to renew the peace.”> Formerly, to prepare for the renewal of such
accords, past agreements and their history were recited while wampum belts were held
up. Because the backing of many was required to afford the precious beads of dark and
light shell, wampum belts signified that a large number of Indians backed the cause. At
Confederacy councils, the speakers took turns at formal talk where new issues could
only be raised when those from previous speeches had been settled.”* When a speech
had concluded, the other side repeated what had been said before it responded.”
Speeches followed a hierarchy, beginning with the least important issues and adopting
a “rising sequence.’76

Even in the removal era, it seems, the writers believed that wampum gave their
words more weight and value. In the removal-era letters, which were in many ways
substitutes for diplomatic councils, Seneca writers at times still followed these older
diplomatic customs. One such example is a February 1855 letter that Cattaraugus
Senecas wrote to Commissioner of Indian Affairs George W. Manypenny.”” In it,
the authors look back upon their history with white people and refer to their chain
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of friendship, almost as if they were facing each other over a council fire.”8 Such past
interactions, they are implying, should continue to protect them in the present, as they
did not see their status as having changed. In Seneca estimation, history mattered, and
thus past agreements were not past, nor were promises of protection, whether they
had been recorded in written treaty documents, or remained in Iroquois memory.

On at least one important occasion—the challenge to the validity of the 1838
treaty—the Tonawanda Senecas asked the federal government for protection, but
as the issue is a breach of their own customary law, they imply that they would not
require any protection if US citizens or government representatives respected Seneca
laws. The Tonawanda sachems, chiefs, and warriors saw the 1838 treaty as “unconsti-
tutional and illegal as a majority of the chiefs of the four bands of the Seneca Nation
did not sign it in open council””® and asked the US Senate to “do them justice and
exercise that protection over us which equity and the principles of universal humanity
demand.”80 They explained that the ratification by the Senate and president “did not
give it any effect or binding force upon us whatever,”8! implying that if Seneca laws
were to be respected, the treaty would be disallowed. Tonawanda Senecas were clear
that what could actually afford them protection was respect for their own law—
indeed, they often asked for that respect while requesting protection. In other words,
Seneca authors hardly ever felt the need to ask for protection from the United States
when writing to insist that their own laws be followed, as these laws, if adhered to by
all parties, would offer them all the protection they needed.

This certainty in relying on their own law may have been because key aspects
of the Great Law of the Haudenosaunee remained unchanged even after the reli-
gious visions of Seneca prophet Handsome Lake took hold in 1799. These led to the
creation of a religion based on Handsome Lake’s teachings, but the Gaiwiio also drew
significantly from Quaker instruction on progress towards civilization.82 Nonetheless,
key ideas about Iroquois law continued unchanged or almost unchanged. Arguably, the
persistent resolve to do things the proper way amounted to an ongoing insistence on
Iroquois customary law and demonstrates that many Haudenosaunee considered that
some of these ways could help protect them against removal and land loss: they just
needed to persuade the United States to respect them and to disallow all agreements
not conducted properly according to these laws.

Senecas particularly emphasized a series of closely connected themes: conducting
dealings in open council; exercising proper authority through appointed chiefs;
obtaining the consent of all those whom the matter concerned; and only dealing with
propetly appointed delegates.83 Subtly implied in this insistence on customary law was
that if they were to be respected, the Senecas would not require external protection as
they would receive it from their own law. Iroquois protocol required that all matters
pertaining to a collective decision be discussed in open council so that everyone
could have a say. Unless the proper way was followed, such agreements might not
be binding. Even prior to the treaty of January 15, 1838, the Buffalo Creek Seneca
chiefs notified the president that all national transactions (as they referred to them)
needed to be conducted in open council, and they pointed to an earlier treaty, the one
of Canandaigua, as an example of this procedure.8* In 1838, the Senecas presented a
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number of written protests against the Buffalo Creek treaty, which they objected to
on the grounds that the Iroquois’ proper way of having a discussion in open council
had not been followed. For instance, in February of that year chiefs Black Kettle,
Blacksmith and others stated that for their part, they would “acknowledge nothing that
was not done in public”®> Because Seneca customary law had not been adhered to, this
and other such protests suggested, the treaty could not be binding.

Seneca authors, in keeping with their concept of the proper way of doing things,
also demanded that those signing any treaty had to be properly selected by individual
tribes and recognized as chiefs. This expectation similarly had not been met in the case
of many of the signatories of the controversial Buffalo Creek treaty of 1838. As Chief
Blacksmith and others explained in March 1838: “because several of those persons
who are stated to have signed [the] said alleged treaty are not chiefs, never having been
duly appointed by the nation and inducted into office, and therefore are not compe-
tent to act for the nation, neither is it bound by their decision”$¢ Senecas disputed
several times whether the signatories of the 1838 document represented the various
Haudenosaunee tribes. Again, nonconformity to Seneca legal requirements, their
arguments made clear, meant the treaty was not valid and therefore the United States
should not allow it to stand. If the United States had chosen to respect the validity of
Haudenosaunee law, it would disallow the treaty and thus their own laws would have
afforded the Senecas all the protection they needed.

Consent was another issue of continuing importance in Seneca letters and some-
thing, they similarly implied, would be able to protect them. The Tonawanda Senecas
unfailingly insisted that what they had not agreed to could not be considered binding.
They maintained that they could not be forced to adhere to treaties to which they
had never consented. Usually, consent was the result of debate and persuasion in
councils, forums in which opinions were voiced, considered, and debated. Discussions
continued until the minority withdrew and allowed the opinion of the majority to
stand, at least for the moment.8” In Iroquois culture, chiefs did not have the power
to compel other members of the tribe, but instead they had to use occasions such
as councils to persuade others, and they were not authorized to agree to conditions
that their followers would not approve. The open council was thus a tool to achieve
consensus or unanimity, and to assure chiefs respected the people’s desires. When
Big Kettle and others admitted that some of the chiefs had signed the treaty of 1838,
they claimed that these signatures had been obtained through bribery, intoxication,
and intimidation—an occasion when the United States had not followed its own
laws. In February 1838, Big Kettle and others argued that even though some Senecas
had signed it, the treaty nonetheless had been completed without the consent of the
members of the tribe and thus could not be valid.38

Senecas also continued to use lack of consent as a reason to dispute the validity
of the so-called compromise treaty of 1842, which restored some lands to the
Haudenosaunee at the expense of the loss of others. This argument was especially
important to the Tonawanda Senecas who, under the terms of this agreement, none-
theless stood to lose their entire reservation. Their chiefs maintained in December
1843 that “the Seneca Nation have never assented to rules and regulations which
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secure to the majority a right to control the minority and as we did not give our
consent to the Treaty of 1842 it is not binding upon us."® In the previous and even
into the early nineteenth century, there had been room to negotiate in the zone of
ambiguous control of the colonial period and early republic—and the Senecas sought
to continue to exercise at least that level of control in order to protect themselves.

Proper authorization or consent remained important to the Senecas to protect
themselves against US interference and meddling, and especially so when it came to
naming as well as sending delegates for in-person meetings with government officials.
They disputed the authority or credibility of some delegations.? Unless delegates or
signatories had been properly authorized, Seneca writers held, agreements could not
be considered binding. If, as a result, these agreements were disallowed, the implication
was that the Senecas would not require the US government’s protection. In January
1844, the Tonawanda chiefs in a letter to President Tyler were protesting against a
delegation they believed the “emigration party” was sending to Washington.®! They
clearly feared that the members of this delegation would hurt Tonawanda’s cause
and thus asked the president “not to pay any attention to them until you see our
delegation.”? Seneca writers realized that their own laws and systems could protect
them—if only they could persuade their correspondents from within the federal
government to make the agents of the United States respect them.%

Because it would have afforded them protection from the US attempts at getting
to their lands, examples of doing things the “proper way” are not merely instances of
adherence to tradition for the sake of upholding customary Iroquois laws. They also
reflect Haudenosaunee, and in particular Seneca, insistence that their own laws be
followed and that this constituted internal protection. Had that been the case, they
insinuated, these laws would have offered them the protection that they otherwise had
to seek from the federal government. The implication from the removal era letters was
that both sides should respect one another’s laws as they were separate entities with
separate legal systems.

CONCLUSION

The elusiveness of the “chameleon concept” of protection had always been something
that benefited colonizers, who used it to try to dominate and legally incorporate their
intended subjects. Yet by resorting to a civil right of petition to try and defend, or even
regain, political rights already lost or under threat, Senecas used a distinction between
civil and political rights that was more often employed to exclude them from some
rights to defend themselves against attacks by US citizens, New York State, and the
federal government itself. Seneca authors asked the federal government for protection
most often when one or several systems of law had not been respected, with the type
of protection they requested depending upon the nature of the breach. Often, appeals
to external protection for violations of US law were either against individual US citi-
zens or in opposition to actions attributable to New York State.

Under these circumstances, drawing upon a civil right intended to keep them apart
made perfect sense: it permitted Senecas to ask the federal government for protection
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against New York State and others and also without consenting thereby to legal
incorporation under the wardship ruling of the US Supreme Court under Marshall.
Seneca internal and external protection discourses thus aimed to make it clear to the
federal government that the behavior of states was its responsibility—but suggested
at the same time that accepting government protection in one area did not include a
surrender to legal incorporation. In doing so, Seneca authors creatively reinterpreted
the ruling’s wardship status.

Equally importantly, however, many of the Senecas’ letters implied that they would
be able to protect themselves if only the United States were to respect the continued
validity of Haudenosaunee and Seneca laws. Using the ambiguous notion of protec-
tion was also a conscious decision not to construct elaborate arguments on US law,
but to merely state in more general terms that US law was supposed to apply to the
United States and Iroquois law to the Senecas, and that these would give the tribe
the protection they needed. Senecas asked for protection as equals and as proper,
independent nations. They positioned themselves outside of the sphere of US law and
kept insisting on their separateness—the last time that Senecas were able to use such
a strategy. While removal was aimed at tribes, subsequent policies such as allotment,
relocation, or termination increasingly sought to break up tribal units, with the result
that tribal governments were unable to ask for their tribes to be protected according
to older promises.
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