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Abstract 

People often withdraw previously drawn conclusions in light 
of new information. This defeasible reasoning is also im-
portant for law, where judges often have to change their ver-
dicts in light of new evidence. Here we investigate defeasibil-
ity in the context of conflicting fundamental rights. When, for 
instance, law to property conflicts with law to information, 
can one of these rights be “defeated” by the other? We em-
bedded conflicting fundamental rights in inference tasks (Ex-
periment 1) and in elaborated vignettes (Experiment 2). Re-
sults show that people decide between two conflicting funda-
mental rights in a rational way. Case by case, participants pro-
tected that fundamental right whose violation evoked the 
highest moral outrage (Experiment 1) or whose violation was 
considered to be more serious (Experiment 2). We discuss the 
implications of our findings for law theory and psychology.  

Keywords: defeasibility, legal reasoning, conditionals 

Introduction 

Are humans rational? This question has concerned psy-

chologists and philosophers for a long time. Philosophers 

have developed norms for rational thinking and psycholo-

gists have tested them empirically. In many of these exper-

iments, classical logic was used as a norm for rationality. 

Participants were confronted with inference tasks, consisting 

of a conditional and a fact, and asked to indicate what fol-

lows necessarily. One example is Modus Ponens (MP):  

If Ann is hungry (p) then she gets something to eat (q). 

Ann is hungry (p). 

Ann gets something to eat (q). 

MP is a valid inference because in classical logic the ante-

cedent (p) is sufficient (but not necessary) for the conse-

quent (q) (e.g., Thompson, 1994; 1995). Yet, many partici-

pants made logical errors in such inference tasks, rejecting 

otherwise valid conclusions. Nowadays, however, it is 

known that these “errors“ are only a consequence of the 

complexity of human everyday reasoning. In everyday sit-

uations, many factors that are irrelevant for classical logic 

have to be considered and weighted in order to arrive at a 

reasonable conclusion. For instance, if Ann is on a strict 

diet, it may be rational to conclude that she will not get 

something to eat even if she is hungry. Contrary to classical 

logic, where no additional information can make a conclu-

sion false, everyday reasoning is non-monotonic and defea-

sible (e.g. Oaksford & Chater, 1995; 2013; Stenning & van 

Lambalgen, 2005). 

This phenomenon called defeasibility is also very im-

portant in legal reasoning (e.g., Bäcker, 2010; Prakken & 

Sartor, 2004). Judges are often confronted with complex 

cases, in which they have to arrive at rational verdicts. At 

first sight, we might thus think that classical deduction is an 

appropriate norm for legal reasoning. For instance, consider-

ing that the penal code says that “If a person kills another 

human, then the person has to be punished for manslaugh-

ter” we can conclude from the fact that a person killed an-

other human that the person has to be punished for man-

slaughter. However, in many cases there are exculpatory 

circumstances that make it rational to reject this conclusion. 

There are different exculpatory circumstances defined in 

penal code, such as self-defense, necessity or psychological 

disorders. In light of those circumstances, judges know that 

the otherwise valid conclusion of punishment has to be de-

feated in favor of acquittal. But what happens if there are no 

clear rules on how to reason? Although this might sound 

counterintuitive for legal contexts, this nonetheless happens 

in federal constitutional courts, when two fundamental 

rights are in conflict. Imagine, for instance, that you live in a 

foreign country and the only way to hear news from your 

hometown is to mount a parabolic antenna on the facade of 

your rented flat. The landlady nonetheless prohibits it to 

you. Your right to receive information thus conflicts with 

the property law of the landlady. In general terms, all fun-

damental rights are equally important and have to be grant-

ed. So, which fundamental right has to be preferred over the 

other? Can one fundamental right “defeat” the other? 

The aim of this paper is to investigate how people reason 

with conflicting fundamental rights. For this, we will first 

discuss the psychological literature on defeasible reasoning 

and then the law theoretic framework on fundamental rights. 

Withdrawing from valid conclusions  

Many factors influence defeasible reasoning. One important 

factor is background knowledge. Just as shown in the intro-

duction of this paper, when people know circumstances that 

prevent the consequent to occur although the antecedent is 

true, they reject otherwise valid conclusions. These circum-

stances are often called disablers or defeaters. But not only 

the availability of defeaters is important, also is their 

amount (e.g., Cummins, 1995; De Neys, Schaeken, & 

d’Ydewalle, 2003a), their relative strength (De Neys, 

Schaeken, & d’Ydewalle, 2003b), and their frequency of 

occurrence (Geiger & Oberauer, 2007). The more defeaters 

there are, the more associated or salient these defeaters are, 

and the more often they occur, the more readily a conclusion 

is withdrawn. However, another important factor are utili-

ties. Bonnefon (2009; Bonnefon & Hilton, 2004) showed 
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that when people make inferences about actions, they con-

sider the costs and benefits of this action given the conse-

quences. For instance, when presented with the conditional 

“If Mary’s TV is broken, she will have it fixed” and the fact 

that “Mary’s TV is broken” participants refuse to conclude 

that Mary will have their TV fixed when presented with the 

additional information that “If Mary has her TV fixed, she 

will not be able to pay the electricity bill”. The considera-

tion of utilities during reasoning illustrates the closed con-

nections between reasoning and decision making. When 

people reason in their daily lives, it is not just for the sake of 

reasoning per se, but to reach a goal – may this goal be 

something simple like getting a TV fixed or something rele-

vant for society like reaching a legal verdict. Because goals 

are also relevant in law we expect utilities to play a similarly 

important role in legal reasoning. 

Legal reasoning 

Law is defeasible in several ways (cf. Prakken & Sartor, 

2004): during police investigations when new evidence “de-

feats” previous insights, during trials when attorneys and 

prosecutors defeat each other’s arguments, and in the appli-

cation of legal rules in light of exculpatory evidence. The 

role of utilities in the application of legal rules has been 

tested by Gazzo Castañeda and Knauff (2016). In several 

experiments, laypeople and lawyers were confronted with 

legal conditionals embedded in MP inferences, which were 

presented together with exculpatory evidence (e.g., “If a 

person kills another human, then the person should be pun-

ished for manslaughter; Bob killed another person; Bob is 

schizophrenic and had a delusion of an attack against him; 

Should Bob be punished for manslaughter?”). As expected, 

lawyers considered exculpatory circumstances as prescribed 

by the penal code and irrespective of how morally outraging 

the offence was, deciding not to punish in light of exculpa-

tory circumstances. Laypeople, instead, had difficulties in 

accepting exculpatory circumstances when the offence was 

highly morally outraging (e.g., maltreatment of wards), but 

not if the moral outrage was only low (e.g., illegal gam-

bling). We argued that utilities might be responsible for this 

moral outrage effect. People can only feel secure in a socie-

ty where they can be sure that the important rules are re-

spected and offenders punished. The benefit of saving one’s 

own feeling of security is thus weighted more than the costs 

of punishing somebody erroneously. This overweighing of 

one’s own feeling of security is known from the belief in a 

just world literature (see Lerner, 1970), where people even 

tend to blame the victims of offences only to preserve their 

belief that people get what they deserve and that bad things 

only happen to bad people. From a utilitarian point of view, 

the punishment of offenders is thus of high utility – and the 

higher the moral outrage, the higher this utility is. Is it there-

fore possible that moral outrage also affects the weighing of 

fundamental rights? 

Fundamental rights are generally coded in the constitu-

tion. The most known examples are right to dignity, liberty, 

freedom of thought and of expression, or right of property. 

All of these have to be respected and protected. However, 

there are instances when two or more fundamental rights are 

in conflict, such as in the introductory example when the 

right to information conflicts with right to property. Judges 

in the federal court are thus faced with the problem that they 

have to decide which one deserves more importance, alt-

hough both are theoretically equally important. This 

weighting of fundamental rights is called balancing and is 

an important case by case decision with no clear rules on 

how to decide. That is, cases with the same conflicting fun-

damental rights can (and should) end up with different ver-

dicts due to case-specific details. Because of these missing 

rules, some law theorists argue that balancing cannot be 

rational (e.g., Habermas, 1992). Alexy (2003), however, 

argues that balancing can be rational by comparing for every 

single case the detriment of one fundamental right i with the 

importance of satisfying the other fundamental right j. This 

is done by the so-called weight formula, which computes 

the ratio between the case-specific weights Ii and Ij (Gij = Ii/ 

Ij). The first weight Ii stands for the violation intensity of 

fundamental right i by protecting fundamental right j, and 

the second weight Ij stands for the importance of protecting 

fundamental right j by violating fundamental right i. Ap-

plied to our concrete example, this would result in the fol-

lowing two questions: How serious is the invasion of the 

right to information by prohibiting the installation of the 

parabolic antenna? How important is it to protect the right to 

property by prohibiting the installation of the parabolic an-

tenna? Already Darley showed in several experiments that 

the perceived seriousness or severity of offences is highly 

correlated by moral outrage (e.g., Alter, Kernochan, & Dar-

ley, 2007; Carlsmith, Darley, & Robinson, 2002; Darley, 

Carlsmith, & Robinson, 2000). Therefore, we also expect 

that the case-specific weights of fundamental rights will 

depend on moral outrage: If the invasion of fundamental 

right A is considered more morally outraging than the inva-

sion of fundamental right B, then fundamental right A 

should be protected over B.  

In this paper, we combine the domains of defeasible rea-

soning from psychology with the concept of balancing from 

legal theory. In Experiment 1, we embedded two fundamen-

tal rights into conditional reasoning tasks and asked partici-

pants what should follow. In Experiment 2, we embedded 

conflicting fundamental rights into longer vignettes and 

asked participants for the case-specific weights Ii and Ij. 

Experiment 1 

Methods 

Participants We tested 40 people (21 male) without legal 

expertise. They were on average 26.62 years old (SD=6.93). 

Material We took 16 real conflicts of fundamental rights 

from the German constitutional court and embedded them in 

defeasible inference tasks. Each problem started with a con-

ditional containing one fundamental right A. Next, we pre-

sented a concrete situation as second premise in which the 

fundamental right A was involved, followed by a third 
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premise in which the fundamental right A is applied to this 

concrete situation (MP). Then, the second fundamental right 

B was presented as a defeater that is in conflict with the 

previous information. Finally, the conclusion was presented 

as a question asking either for the application of fundamen-

tal right A (Example 1) or fundamental right B (Example 2):  

If a person’s personal security is endangered, then its protec-

tion has to be warranted.  

Person A’s house has to be searched and seized because A is 

suspected to have death threatened person B. 

To protect B this search and seizure can be authorized.  

The suspect A has nonetheless right to privacy. 

Should the house of suspect A be searched and seized?  

If the personality rights are in danger, then their protection has 

to be warranted. 

A celebrity is photographed without permission. 

Due to the personality rights, all people’s privacy has to be 

protected. 

The press has nonetheless right to freedom of the press. 

Should the celebrity be photographed by the press without 

permission? 

Participants gave ratings from 1 (not at all) to 7 (definitely). 

Therefore, the higher a rating was, the more the participants 

preferred one fundamental right over the other. We refer to 

this as “preference rating”. 

We created two versions of the experiment by changing 

the order of the fundamental rights A and B (version 1 and 

2). If in one version one fundamental right was presented as 

the conditional and the other as the defeater, then in the oth-

er version it was the other way around. The conclusion, 

however, always asked for the same fundamental right. This 

allowed us to control for order effects. 

To measure moral outrage we conducted a norming study 

in which participants (N=34) rated on a seven point Likert-

scale how morally outraged they would feel if the funda-

mental rights from the inference tasks were violated (e.g., 

“How outraging do you find it when a celebrity is photo-

graphed without permission?”). Because in each conflict 

situation there were two fundamental rights involved, this 

resulted in 32 violation ratings, ranging from 2.65 to 6.09.
1
  

Procedure and Design The experiment was programmed 

on Superlab 4.5. Participants were tested individually on a 

desktop computer and were instructed that no right or wrong 

answers exist. The instructions included one practice prob-

lem. All 16 problems were presented randomly and separat-

ed by fixation crosses. The single premises were presented 

sequentially on separate screens. Participants could switch 

to the next premise by pressing the space bar. The last prem-

ise was always the question about the conclusion. It was 

                                                           
1
We have the original raw data file from the norming study, but, alas, 

have lost the handwritten surveys on paper. We therefore conducted a 
second norming study with the same materials. The results were similar 

and so we used the data from the original norming study. Interestingly, the 
few items were we found slight differences were the ones related to immi-

gration – a topic that recently became highly controversial in Germany and 

many other countries. 

written in red font and was presented together with the 7-

point-Likert scale. The experiment was thus one factorial 

with “version” as a between subject variable.  

Results 

Comparisons between the two versions of the experiment 

revealed no differences in preference ratings, t(38)=1.36, 

p=.181. That means that regardless of whether a fundamen-

tal right was presented as the conditional or as the defeater, 

this did not affect its evaluation in the conclusion. This al-

lowed us to test the effect of moral outrage on preference 

ratings. For this, we first compared the two fundamental 

rights in each problem on the basis of the moral outrage 

ratings they got in the norming study. We looked at which 

fundamental right violation got higher moral outrage ratings 

and should thus be preferred. These predictions were then 

compared with the actual preference ratings participants 

gave in the experiment. Mean preference ratings over 4 (i.e., 

the scale midpoint) were classified as in favor, and ratings 

below 4 against the fundamental right presented in the con-

clusion (no mean preference rating = 4). Descriptively, the 

moral outrage ratings allowed us to correctly predict 11 out 

of the 16 conflict situations. To corroborate this statistically, 

we tested the preference ratings of each inference task 

against 4 with one sample t-tests and a Bonferroni adjusted 

alpha of 0.0031. Results are in Table 1. Of the 16 compari-

sons, 6 were not significantly different from 4, meaning that 

participants were neither in favor nor against the fundamen-

tal right presented in the conclusion. From the remaining 10 

problems, however, we were able to predict statistically 8 

conflict situations.  

 
Table 1: Predicted and actually preferred fundamental rights. Predic-

tions were based on the moral outrage (MO) ratings from the norming 

study. Preference ratings of the actually preferred rights were tested 

against the scale midpoint 4 (Sign., Bonferroni adjusted alpha: 0.0031). 
 

Item MO of A MO of B Predicted Preferred Sign. 

1 3.15 5.44 B A <.001 
2 4.88 5.59 B A <.001 

3 3.88 3.32 A A .001 
4 3.85 4.21 B B .001 

5 3.71 4.59 B A .147 

6 3.29 4.71 B B <.001 
7 5.79 4.38 A A <.001 

8 3.76 5.26 B A .008 
9 4.41 5.06 B B .386 

10 3.24 5.53 B B <.001 

11 3.82 3.74 A A .103 
12 5.76 4.06 A A <.001 

13 5.18 5.44 B B .309 
14 2.65 6.09 B B <.001 

15 3.39 3.26 A B .305 

16 5.32 5.29 A A <.001 

 

As an additional measure of the relevance of moral out-

rage for balancing, we took the moral outrage ratings from 

the norming study and used these ratings to classify the fun-

damental rights in each problem as either low (ratings from 

2.65 to 3.76), medium (from 3.82 to 4.88), or high (from 

5.06 to 6.09) morally laden (the cut offs resulted from the 

division of our fundamental rights into these three groups). 
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An analysis of the respective preference ratings showed that 

when high and medium morally laden fundamental rights 

were in conflict, participants gave higher preference ratings 

for conclusions asking for the highly morally laden right 

(M=5.39; SD=1.20) than for conclusions asking for the me-

dium morally laden right (M=4.46; SD=1.36), t(39)=3.06, 

p=.004. The same was the case for problems where medium 

and low morally laden fundamental rights were in conflict: 

conclusions asking for the medium morally laden right got 

higher preference ratings (M=4.5; SD=1.89) than their coun-

terpart (M=3.25; SD=1.01), t(39)=3.72, p=.001. We also 

found the same pattern for problems with high and low 

morally laden fundamental rights, but the difference in pref-

erence ratings (M=4.15; SD=1.09 vs. M=3.73; SD=1.36) did 

not reach significance, t(39)=1.38, p=.176 (Bonferroni ad-

justed alphas: 0.0167).  

Discussion 

Moral outrage was an important predictor when deciding 

between two fundamental rights in a defeasible reasoning 

paradigm. Participants protected more often that fundamen-

tal right whose violation provokes the highest moral out-

rage. A fundamental right was therefore only considered as 

a defeater if its violation was morally outraging enough.  

Our results demonstrate the defeasibility of human rea-

soning. Even in contexts where we expect people to reason 

deductively – such as in law – reasoning is often defeasible. 

In fact, it is difficult to describe balancing through deduc-

tion. Deduction would imply that it should be (in principle) 

possible to enumerate all defeaters beforehand as part of the 

antecedent (e.g., If right to property is in danger and it does 

not conflict with right to information, then we have to pro-

tect it). Yet, this is not possible for balancing because cases 

with the same conflicting fundamental rights can end up 

with different verdicts due to case-specific details. An im-

portant task for cognitive psychologists therefore is to un-

derstand the cognitive processes behind balancing. Our re-

search is a first step in this direction. 

An open question is, however, whether participants are 

indeed capable to consider these case-specific details during 

balancing. Is balancing just a theoretical concept from legal 

theory? Or do people in fact balance and defeat fundamental 

rights differently depending on case-specific details? We 

tested this in Experiment 2.  

Experiment 2 

In Experiment 2 we used a new experimental paradigm. 

First, we embedded the conflicting fundamental rights in 

elaborated vignettes. The vignettes described many case-

specific details and were thus more realistic than the infer-

ence tasks from Experiment 1. Second, half of our partici-

pants were people with legal expertise. This allowed us to 

investigate balancing in a more realistic “court like” setting. 

Methods 

Participants We tested 40 laypeople (17 male) and 40 law-

yers (already graduated ones and advanced law students; 18 

male). On average, laypeople were 24.3 years old (SD=4.2; 

one missing value) and lawyers 24.8 years old (SD=3.1). 

Material We constructed our material by summarizing 8 

real cases from the German federal constitutional court (i.e., 

BVerfGE), and embedding these into vignettes. Each vi-

gnette contained case-specific details such as the matter of 

facts, the case history (e.g., accusations, levels of jurisdic-

tion involved), and the parties’ arguments in favor or against 

the different fundamental rights. We selected our cases in 

such a way that two of them always contained the same con-

flicting fundamental rights, but received different verdicts 

from the constitutional court. These final verdicts were, 

however, not included in the vignettes. We had thus four 

pairs of cases: two cases of right to information vs. right to 

property, two cases of personality rights vs. right to freedom 

of press, two cases of personality rights vs. right to freedom 

of speech, and two cases of right to bodily integrity vs. the 

public interest to legal action. The vignettes were 324 to 506 

words long and were developed by an advanced law student 

with the supervision of an experienced legal researcher.  

The participants’ tasks were (1) to come to a final verdict 

and (2) to determine the specific weights for Ii and Ij. The 

question about the final verdict was formulated according to 

the legal theoretic tradition: “How would you decide? 

Which interest should resign: [Right A] or [Right B]?” Par-

ticipants could select between “[Right A] should resign”, 

“[Right B] should resign”, and “Both interest deserve equal 

protection (standoff)”. The question about the specific 

weights was split into two parts: First, participants had to 

judge the intensity of violation of right A (e.g., “How in-

tense do you think is the violation of T’s right to infor-

mation by prohibiting him to install a parabolic antenna?”).  

Second, participants had to judge the importance of protect-

ing right B (e.g., “How important is it to protect the right to 

property of the landlady by prohibiting the installation of 

the parabolic antenna?”). Participants had to select between 

“little”, “medium”, “very”. 

Procedure and Design The experiment was conducted via 

paper and pencil. Each vignette was presented on a small 

booklet containing on the first page the vignette and on the 

second page the questions about (1) the verdict and (2) the 

specific weights (in this order). Participants were instructed 

to imagine they were judges in the constitutional court. Each 

participant received 4 of the 8 vignettes, one of each pair. 

The order of the vignettes was randomized. The experiment 

thus followed a 4(type of conflict) x 2(pair) design, with 

“pair” as a between subjects variable and the type of conflict 

as a within subjects variable.  

Results 

We first analyzed in how many cases the specific weights 

predicted the overall verdicts. As a correct prediction we 

counted (1) cases in which the fundamental right protected 

in the final verdict was also the one with the highest specific 

weight, and (2) cases in which participants weighted both 

rights equally in the questions about the specific weights 

and selected “standoff” as the verdict. This analysis showed 
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that correct predictions were significantly above chance: we 

could predict 71.9% of the laypeople’s, t(39)=5.31, p<.001, 

and 81.9% of the lawyers’ verdicts, t(39)=8.64, p<.001.  

In a second step, we analyzed whether participants con-

sidered the case-specific details. Therefore, we looked at the 

four pairs of conflicting fundamental rights and compared 

within each pair how often Right A, Right B, or standoff 

were selected. We compared the frequency distributions of 

the three kinds of verdicts with Freeman-Halton tests. In-

deed, results showed that in light of different case-specific 

details, participants gave different verdicts for the same con-

flicting fundamental rights. Laypeople did so for 2 of the 4 

pairs of cases (personality rights vs. freedom of speech: 

p=.002; bodily integrity vs. public interest: p=.001), and 

lawyers did so for 3 of the 4 pairs of cases (personality right 

vs. freedom of speech: p=.009; personality rights vs. free-

dom of press: p=.002; bodily integrity vs. public interest: 

p<.001). However, only in 38% (laypeople) and in 55% 

(lawyers) of the cases the participants’ final verdicts was the 

same as the actual verdicts from the constitutional court.  

Discussion 

Experiment 2 shows that participants often decide between 

conflicting fundamental rights by considering case-specific 

details. This supports our main assumption that balancing is 

defeasible. In our study, participants did not apply some 

general rule (e.g., right to information deserves more im-

portance than right to property), but decided on a case by 

case manner whether a specific fundamental right counts as 

a defeater or not. This defeasibility seems to be well-

captured by Alexy’s (2003) weight formula. An interesting 

question now is whether the basic idea of this formula is 

also helpful for understanding defeasibility outside the legal 

context. Take our initial example of Ann being hungry. 

Maybe people decide to defeat the conclusion that people 

eat when they are hungry by comparing the weights of “if 

hungry then eating” and “if hungry then not eating”. Inter-

estingly, this comparison of weights is similar to the concept 

of conditional probabilities (e.g., Evans & Over, 2004). 

Many theories on conditional reasoning argue that defeasi-

bility results from the fact that conditionals are understood 

as the conditional probability P(q│p), which is computed by 

dividing P(p&q) with P(p&q)+P(p&not-q). That is, similar 

to the weight formula, the weight (here the probability) of p 

and q is compared with the one of p and not-q. This simi-

larity, we think, deserves more attention from psychology 

and also from law theory. 

Another point that also deserves attention is the mismatch 

between the final verdicts of our participants (laypeople and 

lawyers) and the actual verdicts of the constitutional court. 

On the one hand, participants followed the weight formula. 

Thus, they weighted the single fundamental rights in a ra-

tional way. On the other hand, our results indicate that they 

used specific weights that differed from those used by the 

constitutional court. This might be a result of our specific 

task setting, relatively low test power, the small number of 

vignettes we used, and the limited ecological validity of our 

study. However, another interpretation is that the ethical 

values and moral principles that drive people’s decisions 

differ from that of our legal system. We think that this is an 

important research topic at the intersection of cognitive sci-

ence, social psychology, legal theory, and moral philosophy. 

General Discussion 

We used methods from cognitive psychology to investigate 

the concept of balancing from legal theory. Our results 

show that people are willing to defeat single fundamental 

rights if they are in conflict with other fundamental rights. 

This defeasibility happens in a case-specific manner and not 

only when conflicting fundamental rights were presented in 

inference tasks, but also when they were embedded in eco-

logically more valid vignettes. 

Our findings are important for several reasons. First, they 

show the importance of defeasible reasoning in many areas 

of real life. Defeasibility is important if we judge how se-

vere violations of fundamental rights are and when we 

weight the importance of conflicting fundamental rights. 

Interestingly, however, some law theorists do not consider 

balancing as defeasible. According to Bäcker (2010), defea-

sibility describes the capacity to accommodate legally rele-

vant exceptions. Therefore, only “normal” legal rules would 

be defeasible (e.g., those from penal code), but not funda-

mental rights. Fundamental rights are legal principles that 

have to be optimally achieved taking into account all possi-

ble circumstances, including other conflicting rights. There-

fore, one fundamental right cannot be an exception to an-

other fundamental right (Bäcker, 2010). From a psychologi-

cal perspective two reasons speak against this view. The 

first is an empirical: the important aspect of psychological 

defeasibility is that people change their conclusions in light 

of new evidence and this certainly happens when one de-

cides against one right in light of another right. The second 

reason is a theoretical: that one fundamental right cannot be 

an exception to another one does not speak against the de-

feasibility of balancing. In fact, the case by case weighting 

of fundamental rights is precisely what makes balancing 

defeasible and non-monotonic. Would one fundamental 

right be considered an “exception” of another, then we 

could theoretically enumerate it as part of some rule and 

reason deductively. 

Second, our findings also help to understand the psycho-

logical variables behind the weight formula. According to 

Alexy (2003), balancing depends on specific weights, which 

reflect how serious it is not to protect one right or the other. 

It is, however, not clear how exactly judges determine this 

“seriousness”. We operationalized this seriousness through 

moral outrage, which resulted to be a good predictor for the 

final verdicts. Is it thus possible that judges’ balancing of 

fundamental rights is influenced by the level of moral out-

rage? The fact that both, moral outrage (Experiment 1) and 

the specific weights (Experiment 2), were good predictors 

for the final verdicts suggests this. Certainly, most judges 

and lawyers will not accept this view and it is indeed too 

early to come to this conclusion. However, we think it is 
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worthwhile to further study the relation between balancing 

and moral outrage. In these studies, the role of associative 

strength should also be considered. The concept of associa-

tive strength was introduced by Quinn and Markovits (1998) 

and applied to defeaters by De Neys et al. (2003b). Accord-

ing to De Neys and colleagues, a defeater has a highly asso-

ciative strength if it is represented in memory as a good rea-

son to prevent q although p is true. This could be also ap-

plied to balancing. A participant will probably only defeat a 

fundamental right A by another fundamental right B, if B is 

highly associated in one’s memory as a reason to prevent A. 

For instance, one would defeat right to privacy by right to 

personal security, if personal security is represented in one’s 

memory as more important than the right to privacy. The 

only problem with this approach is, however, that it is not 

clear whether associative strength captures all the case-

specific details necessary for balancing. As already de-

scribed, according to law theory, cases with the same con-

flicting fundamental rights do not have to end up with the 

same verdicts. Whether these case-specific circumstances – 

that are decisive for balancing – are represented in our 

memory to influence their associative strength requires fur-

ther investigation. Maybe the associative strength provides 

some general, case independent, overall weight to balanc-

ing, whereas moral outrage is responsible to tune the specif-

ic weights in accordance to the case-specific details.  

Finally, our studies also show that paradigms from cogni-

tive psychology are useful to investigate questions from 

other fields. Conditional inference tasks were originally 

introduced to test people’s capacity to reason according to 

classical logic. In our study, however, we showed that infer-

ence tasks are also useful to test accounts from legal theory. 

We think that this is true for many other areas as well. For 

instance, inference tasks can also be helpful to study moral 

reasoning, where – similar to balancing – people also have 

often to decide between two conflicting principles (e.g., 

telling the truth or lying to not hurt someone’s feelings). 
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