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SUSAN BIBLER COUTIN

OPPORTUNITIES AND DOUBLE BINDS
Legal Craft in an Era of Uncertainty

In 2011, Tina, a U.S. citizen, and Jaime, her undocumented husband, met
with a Board of Immigration Appeals—accredited paralegal at a Los Ange-
les nonprofit to determine whether Tina could petition for Jaime to obtain
lawful permanent residency in the United States.! With the permission of
all present, I observed the meeting as a researcher and volunteer. Tina and
Jaime took their seats with hopeful expressions on their faces. The paralegal
asked them a series of questions about when Jaime had entered the country,
whether he ever had left, what statuses he had had since entering, whether
he had been the victim of any crimes, and whether anyone had petitioned
for him previously. It turned out that Jaime had entered the United States in
the 1990s,and had left and reentered the country once during the 2000s.% He
had no criminal convictions, had not been a victim of a crime, and no one
had petitioned for him.

The paralegal then delivered some devastating news. He explained that
family visa petitions have multiple steps. The first step is that the U.S. citizen
or legal permanent resident applies for their relative. He told Tina that she
had every right to apply for her husband and that this part of the application
would probably be easily approved.

The second step, he said, is to apply for legal permanent residency when
the petition becomes current. But, because no one had petitioned for Jaime
while “245(i)”—a provision of immigration law that, prior to April 30, 2001,
enabled individuals who had entered the country without inspection to



adjust their status in the United States—was in effect, Jaime would be un-
able to obtain residency in the United States. Instead, he would have to go
to Mexico, his country of origin. Unfortunately for Jaime, individuals who
have accrued one year of unlawful presence in the United States trigger a
ten-year bar on lawful reentry when they leave the country, and those who
reenter the United States unlawfully after triggering this bar are subject to a
permanent bar. Unknowingly, Jaime triggered the ten-year bar when he first
left the country in the 2000s and the permanent bar when he reentered. So,
the paralegal explained, Jaime was now permanently barred from becoming
a legal resident in the United States. However, if he remained outside the
United States for ten years, he could apply for a waiver of the permanent bar.
Also, if he fell victim to a crime, he could apply for a U-visa, which is for
individuals who suffer substantial harm from a crime and who collaborate
with the police in an investigation.?

As the paralegal finished delivering his analysis of Jaime and Tina’s cir-
cumstances, Tina began to cry. The couple quickly left. The paralegal told me
sadly that the scenario that Tina and Jaime faced is so common that he has
created text to simply cut-and-paste into his notes after such consultations.

Later the same day, Jasmina, a lawful permanent resident who would be
naturalizing at a ceremony in a few weeks, met with the same paralegal to
learn whether, as a U.S. citizen, she could petition for her sisters who were in
the United States, her nephews who were in El Salvador, or her husband, who
was in the United States. Again, the paralegal asked her about entry dates, de-
partures, statuses held, parents’ statuses, criminal convictions, and whether
anyone was a victim of a crime. Based on Jasmina’s answers, the paralegal
explained that her sisters would face ten-year bars on reentry, and her neph-
ews would likely be over twenty-one and therefore ineligible by the time any
petition for her sisters was approved. However, her husband, the paralegal
continued, was another matter. Because Jasmina had qualified for U.S. resi-
dency through the Nicaraguan Adjustment and Central American Relief Act
(nacara ) and because she was married to her husband at the time, her hus-
band was already eligible for residency, without Jasmina filing a petition.

Jasmina was surprised by this news. She related that the person who had
prepared her nacara application (which had not been submitted through
the nonprofit where the paralegal worked) had said that it was risky to in-
clude her husband’s information in her nacara application, but she had
done so anyway.

The paralegal advised her to have her husband come in for his own con-
sultation, and he gave her a form for her husband to complete, along with a
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list of the documents that her husband should bring to prove seven years of
continuous presence and good moral character, two of the requirements for
nacara . These documents included a copy of Jasmina’s nacara applica-
tion, receipts or other records for every couple of months for the last seven
years, birth certificates, marriage certificates, ba nk account information,
educational certificates and awards, and school records, if any.

Jasmina took this information and left happily, planning to return with
her husband as soon as possible.

The disparate prognoses in t h ese two consultations demonstrate the
legal craft involved in deciphering the ways that records foreclose and cre-
ate regularization opportunities for undocumented individuals living in
the United States. Tina and Jasmina were similarly situated. Both married
undocumented men, gained legal status, and sought to petition for their
spouses. Nonetheless, seemingly arbitrary differences in the ways that time,
presence, securitization, and documentation figured within t hese couples’
legal histories resulted in strikingly diff erent outcomes. Jaime’s year of un-
lawful presence subjected him to a ten-year bar on reentry,* and his depar-
ture and reentry made him be legally treated as something like a “flagrant
offender;” whereas Jasmina’s husband’s seven years of continuous presence
fulfilled one of the requirements for nacara .° Jasminas husband benefited
from the fact that special programs and provisions, such as 245(i),nacara ,
and U-visas, privilege humanitarian concerns, creating limited oases within
the criminalization of immigration. Jasminas husband’s legal history could
aid him in qualifying for residency, whereas Jaime’s record of entries and
exits could subject him to a permanent bar.

The expertise to develop and evaluate legal strategies is formulated in a
context of legal uncertainty. One of the ways that state bureaucracies exert
control, whether deliberately or not, is through their opacity and arbitrari-
ness,® qualities that are exacerbated in the case of the U.S. Citizenship and
Immigration Service (uscis ). According to the “plenary powers” doctrine,
Congress and the executive branch of government have extensive and
largely unreviewable discretion to establish policies regarding foreign na-
tionals who are present within U.S. borders or who seek entry.” As a result,
rules can change, groups that have been permitted to settle in the country
can suddenly be uprooted, and barriers to regularization can be established.®
Examples of such changes include the revocation of reentry documents
issued to Chinese residents in the late 1800s,” the removal of individuals
(including U.S. citizens) of Mexican descent through Operation Wetback
during the 1950s,'% and the creation of presence bars through the 1996 Illegal
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Immigration Reform and Immigrant Responsibility Act (iir ira ).!'The U.S.
immigration system is made more opaque by the fact that many legalization
applications are processed through the mail, without a face-to-face meeting
between the applicant and the officer who evaluates applications. Service
providers have knowledge of both state actors and migration realities and
therefore serve as intermediaries within regularization processes.!? Yet, even
they face uncertainty about whether and how law and policy may change
in the future.

Examining the legal craft practiced by migrants and advocates highlights
the quasi-magical power of papers and records'® to transform persons by
regularizing or criminalizing their presence.!* This power derives from de-
mands for documentation that migrants may or may not have. Documents
therefore create opportunities and double binds: they are key to obtaining
legal status, but they also can make legalization impossible.!” Deciphering
these opportunities and double binds involves a sort of technocratic exper-
tise in mundane but nonetheless crucial facets of immigration law—how to
fill out a form, how long it takes for applications to be processed, the amount
and type of evidence that officials generally require. Exploring the nature of
such expertise sheds light not only on the work of low-level service provid-
ers but also on migrants’ own agency. Recent work on migrant subjectivity
has emphasized the liminality produced by enforcement practices that treat
long-term noncitizen residents as outsiders.!® Uncertainty shapes migrants’
engagement with legal opportunities, creating a mixture of hope and cyni-
cism that leads to creative redefinitions of immigration law and policy.

My analysis of service providers’ and migrants’ legal craft is based on
fieldwork and volunteer work at a Los Angeles nonprofit that provides legal
services to Spanish-speaking migrants. From 2011to 2015, I spent one day
per week at this organization, for six months in 2011and approximately eight
months each year thereafter. I shadowed service providers during consulta-
tions, case review meetings, public presentations on immigration law, and
appointments at which applications for family petitions, naturalization,
green card renewals, work authorization, U-visas, Temporary Protected Sta-
tus (tps ), nacara , and Deferred Action for Childhood Arrivals (daca)
were prepared.!” As a volunteer, I translated documents such as birth and
marriage certificates, letters of support, and declarations. I was also trained
to prepare applications and renewals for tps , work authorizations, and da ca,
and to take declarations for U-visa applications. All volunteer tasks were
performed under the supervision of attorneys and Board of Immigration
Appeals-accredited paralegals. I had countless informal conversations
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with 1 egal staff and other volunteers, and I conducted formal interviews
with forty-two of the nonprofit’s clients. Two doctoral students, Gray Abarca
and Véronique Fortin, also assisted with fieldwork. Here, I draw particularly
on observations and volunteer experiences from June to December 2011,a
period when the Obama administration pursued contradictory policies, pri-
oritizing deportation and immigration enforcement while also calling for
immigration reform and developing limited measures to provide relief on a
humanitarian basis. Revisiting immigrant advocacy at this moment, when
enforcement had intensified and pressures for reform were strong, sheds
light on legal craft in a context of considerable uncertainty.

Legal Uncertainty and the Power of Papers

In the United States, intensified immigration enforcement coupled with
efforts to create regularization opportunities have made documentation
necessary, scarce, and overabundant. Documents are necessary in that so-
cial security numbers, green cards, proof of work authorization, and other
forms of identification are increasingly required in order to work, drive,
travel, study, and engage in myriad everyday transactions. They are scarce
in that legalization opportunities have been curtailed, making such docu-
ments hard to obtain. And they are overabundant in that for many, daily life
in the United States leaves a paper trail consisting of receipts, notifications,
statements, and records, some of which (such as criminal records) are the
result of state surveillance and therefore outside the control of the individu-
als to whom documents refer. Furthermore, certain key identity documents,
such as birth certificates and passports, are issued by migrants’ countries of
origin, therefore requiring would-be applicants to access multiple national
and local record systems.'® Noncitizens do not know whether they will be
apprehended by immigration officials, what records exist about them, when
a legalization opportunity may arise, or how their histories and future po-
tential would be evaluated if it did. In this context, documentary processes
have the potential to prove key claims but also to fall short.

Over the past few decades, exclusionary and inclusionary pressures have
intensified. These competing trends were evident in the 1986 Immigration
Reform and Control Act (ir ca ), which authorized regularization of undoc-
umented individuals who had been in the United States continuously since
January 1,1982, as well as certain agricultural workers, but which also sanc-
tioned employers who hired undocumented workers.!* During the 1990s,
iir ira in combination with the Anti-Terrorism and Effective Death Penalty
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Act restricted regularization; subjected adults who accrued six months or
one year of unlawful presence to three- and ten-year bars on lawful reentry,
respectively; expanded the range of criminal convictions that made indi-
viduals ineligible for lawful permanent residency; made detention manda-
tory for a broad range of individuals in removal proceedings; and increased
funding for border and interior enforcement.? These trends continued dur-
ing the 2000s, as federal officials enlisted local police in immigration en-
forcement.?! As a result, contact with criminal justice officials increasingly
puts noncitizens, including lawful permanent residents, at risk of deporta-
tion,”? and the criminal penalties associated with immigration violations
have escalated.”® Meanwhile, as regularization opportunities dwindled, the
size of the undocumented population in the United States increased from 3.5
million in 1990 to 11 milion in 20152

Migrants and advocates have pushed back against these enforcement
trends by attempting to establish regularization opportunities. During the
1980s, faith-based communities declared themselves sanctuaries for Sal-
vadoran and Guatemalan refugees in an effort to secure asylum for mi-
grants fleeing wars in Central America.”® This advocacy work led to the
passage of nacara , which enabled certain Salvadorans, Guatemalans,
and Nicaraguans to apply for U.S. residency. Trafficking and crime victims
have secured the opportunity to apply for T- and U-visas on humanitarian
grounds,?® while domestic violence victims are able to petition for them-
selves (instead of relying on abusive spouses) through the Violence against
Women Act (va wa ).’ Students and migrant youth successfully pressured
the Obama administration to create the da ca program in 20122% And in
2006, millions of migrants marched publicly to oppose making it a felony
to be undocumented, and to advocate for comprehensive immigration re-
form.?® In 2011,when I began the research for this project, the Obama
administration had prioritized deportation and border enforcement (rea-
soning that securing the borders would create bipartisan political support
for immigration reform) while also deprioritizing the removal of certain
longtime residents on humanitarian grounds. In June 2011,ice director
John Morton issued a memo (which came to be known as the “Morton
Memo”) articulating grounds on which officials should decline to pursue
the removal of particular individuals. Groups such as longtime lawful per-
manent residents, the elderly, or those who had lived in the United States
since childhood were considered to “warrant particular care”®® Despite
this memo, ice continued “removing record numbers of ordinary status
violators.”*!
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These enforcement and advocacy trends played out within Los Angeles,
impacting the work of the nonprofit with which I collaborated. The Los An-
geles metropolitan area has long been a site of migrant settlement and in
2014 had an estimated 1 million undocumented migrants, the second largest
concentration in the country.® Los Angeles also has a thriving nonprofit
sector that attempts to serve migrant communities.*® Founded during the
1980s to meet the needs of Central American asylum seekers, the nonprofit
where I carried out observations and volunteer work had expanded its ser-
vices to include U-visas, vawa cases, status adjustment, and naturalization
on a fee-for-service basis at a fraction of the cost charged by private attor-
neys. The organization primarily served Spanish-speaking migrant groups
and offered consultations, public presentations on immigration law, and ap-
pointments to review documents, complete forms, and prepare declarations.
Fees were sometimes waived for volunteers or the lowest-income clients,
and the organization also funded some of its services through grants and
donations. In addition to providing direct services, the organization en-
gaged in outreach and advocacy.

This nonprofit’s work takes place in a legal context in which low-cost repre-
sent at ion is scarce and fraud is rampant. Because immigration hearings are
administrative procedures, respondents have a right to an attorney, but only
at their own expense. In migrant communities, public notaries take advantage
of Spanish speakers who think that a “notary” in the United States has the
extensive legal training and authority of a notario in many Latin American
countries.** It is not uncommon for notaries to charge migrants thousands of
dollars to prepare applications that result in deportation.’> Chinese-speaking
migrants often rely on travel agents who lack legal training to assist with immi-
gration cases. The lack of affordable, competent legal representation adversely
impacts migrants’ ability to regularize. A 2016 study found that detained mi-
grants who had counsel were twice as likely to prevail in court as were those
without counsel, while undetained migrants were five times more likely to win
court cases than those without attorneys.* Yet the same study found that only
37 percent of migrants nationally had legal representation. This legal context
contributes to the uncertainty that shapes migrants’ legal strategies.

Deciphering Documentary Histories

The challenges and opportunities created by legal records do not exist in-
dependently of the analysis that allows them to be identified and made
part of a legal strategy. The service providers who perform t hese analy-
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ses are “legal technicians” who do “back office work” involving document
preparation and form filing.” Examining their work makes it possible
to “truly study legalism as a cultural phenomenon in its own right”*® A
conversation that I had early on with the lead attorney at the nonprofit is
instructive in this regard. When I remarked that in the absence of major
revisions to U.S. immigration law, only a dwindling population would be
eligible to regularize, he responded that although from the outside it prob-
ably appears that the last major revision to immigration law was in the
mid-1990s, in fact, interpretations of the law are changing all of the time.
In other words, from the “inside”—that is, through work that engages the
law’s own logics—law “on the books” is quite active. Moreover, written
law inheres in the documents that migrants gather, the declarations that
service providers type up, the forms that paralegals complete, the files that
advocates assemble, and the notices and documents that officials send to
migrants. This material quite literally moves, between institutions, homes,
offices, and agencies. Thus, service providers keep law on the books alive
and in force by attempting to anticipate and influence the actions of state
bureaucrats.

A key aspect of the way that service providers keep law alive is by exam-
ining the past with an eye to the future. The service providers I shadowed
had developed the ability to decipher individuals’ legal and immigration
histories based on their clients’ verbal accounts, any documentation that
they provided, additional information that could be gleaned from external
resources, and providers’ understandings of the paths that legal cases can
take. Knowing the sort of file needed to qualify for a particular benefit as
well as the records that existed or could be gathered about an individual en-
abled them to evaluate the viability of regularization strategies. For example,
a U.S. citizen who was in her mid-fifties met with a paralegal for a consulta-
tion regarding a petition that she had submitted for her brother in Mexico
in the mid-1990s. The paralegal examined the woman’s paperwork, which
she had brought in a blue American Automobile Association tote bag. After
questioning the woman about her and her brother’s criminal records (they
had none), her brother’s relationships (to learn whether he would be able to
include his spouse and children), and the woman’s income (to understand
whether she qualified to sponsor him without securing an additional spon-
sor), the paralegal determined that there were not likely to be any problems
with the case. Service providers thus exercised a kind of double vision in
which they “saw like a state,” to paraphrase James Scott,*® but also like the
migrants they represented.
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Form completion, which one might imagine to be somewhat routine, is
also something of an art. The craft involved in filling out forms was made ev-
ident in a training session that I attended on tps renewal. Attendees learned
that an addendum must be used to explain individuals’ prior interaction
with criminal justice officials; that a question about applicants’ “country of
residence” refers to their country of citizenship, not where they live; thatif an
individual’s Alien Number does not begin with “094” then they might have
an old case of some sort, and therefore one must call the immigration court
hotline to check; and that signatures must fit completely within a box on the
form or else the application might be rejected. Those sorts of understand-
ings are not obvious and come from working closely with forms over time.
Service providers also seemingly memorized the forms that they worked
with. For instance, during one consultation that I observed, a woman who
was considering applying for naturalization was worried about a discrep-
ancy regarding her reported date of entry into the United States. Without
even pulling up the twenty-one-page naturalization application form, the
paralegal with whom she was consulting was able to tell her that there was
no question about her entry date on the form.

Much like completing application forms, assembling application packets
was part of service providers’ craft. My notes from one observation of pre-
paring an application for a family visa read as follows:

As I watched [name deleted] assemble all of the forms, I realized there
is an art to this. She had to get the primary forms and supporting docu-
mentation in the right order, two-hole-punched, attached with a metal
bracket, and including the two photos for the green card as well as a
note on the front which she highlighted using a yellow highlighter. She
gave all of this back to [her client] in two envelopes addressed to two
different offices at the same address, to make sure that the forms went
to the correct people. She also explained to [her client] that she had
included copies of her original documents (the originals also had to be
included) so that hopefully, the consular official will give her back her
original documents (birth certificate, passport, etc.) and keep the copy
for their records, instead of keeping the originals for their records and
requiring [her client] to have all of her original documents reissued.

The documentation had to be assembled in a way that anticipated the sub-
sequent review; and indeed, the order of documentation suggested a kind of
logic or narrative. Usually application forms came first, followed by iden-
tity documents, declarations (if applicable), and supporting documentation,
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which was also ordered according to the elements that needed to be proven
(for example, years of continuous presence). Providers generally disliked
submitting forms online instead of in hard copy because it disabled strate-
gies that they relied on to ensure accuracy and strengthen applications. For
example, when they submitted hard copies, they could add a Post-it note,
highlight text, and double check the entirety of the printed application form
before submitting it.

Because convictions could make individuals ineligible for immigration
benefits, understanding service providers’ clients’ criminal histories was key.*
For example, I observed one consultation in which a Salvadoran man who
had been convicted of drunk driving and leaving the scene of an accident
sought to learn whether he could appeal a denial of tps . He was informed
that a single felony or two misdemeanor convictions made an individual in-
eligible for tps . According to a service provider, his only hope was to reopen
his felony case, obtain a new trial, and achieve a different outcome, a process
known as “post-conviction relief” Obtaining an expungement would be in-
sufficient, the paralegal who conducted the consultation explained, because
expungements do not count for immigration purposes. This case was envel-
oped in legal uncertainty.

While a history of criminal convictions posed challenges, other sorts of
records could unexpectedly make individuals eligible for status. One Sal-
vadoran woman, Mireya, who lacked work authorization, sought to learn
whether she could apply for a work permit. She informed a service provider
that she had applied for asylum in the 1990s, obtained tps, and had work
permits in the past. Her last work permit had been renewed fifteen years
earlier, in 1995 or 1996. She had brought her expired work permits, which
she handed to the service provider for inspection. The service provider
informed Mireya that it was likely that she actually was eligible for lawful
permanent residency (which grants more rights than mere work author-
ization) through nacara . With the service provider’s help, she prepared
a Freedom of Information Act request to obtain a copy of her immigration
file and agreed to return for a follow-up appointment after it arrived. As
Mireya left, the service provider told her to take good care of her expired
work permits: “They are very strong evidence that you may be eligible for
nacara . Interestingly, in this case, the force of these documents came not
from their validity—they were expired and could not be used to prove work
authorization—but rather from the history that they documented. Docu-
mentation that on its face might appear to be worthless in fact was seem-
ingly key to this individual’s legal future.
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Of course, service providers are not the only ones who practice legal craft.
In addition, migrants themselves are key agents within regularization pro-
cesses. The forms of agency that they practice are also shaped by their rela-
tionship to documents.

Devising Regularization Strategies

Migrants” legal craft has been shaped by their experiences living in the
United States without documents. A key facet of this experience has been

the securitization of immigration, that is, treating migrants as a national se-

curity risk rather than, for instance, a source of labor.*! Securitization treats

migrants with suspicion, subjects them to surveillance through checkpoints

and demands for proof of residency, makes criminal issues of paramount

importance within individuals’ cases, exaggerates the importance of any

discrepancies or temporal gaps in their records, increases the documentary

burden to which migrants are subjected,*? and makes it critical for migrants

to know the content of any files that the state holds about them. These chal-

lenges are intensified by the fact that immigration is a bureaucracy—files
can be lost, and the officials to whose discretion migrants appeal are often
distant, given that applications are frequently submitted by mail. Migrants,

rather than officials, are often held accountable for documentary deficien-

cies. So if officials—whether in the United States or in migrants’ countries
of origin—insert errors in the record, migrants have to explain, correct, or

overcome these.

The degree to which securitization pervades immigration processes can
be seen by the many security-related questions that appear on immigration
forms. For example, pages 6-9 of the June 17, 2011,version of the n-400
“Application for Naturalization” form feature questions covering applicants’
affiliations, no ral & aracter, a d criminal histories. Kk amples include:
“Since becoming a lawful permanent resident, have you ever failed to file a
required Federal, State, or local tax return?” (6); “Between March 23, 1933,
and May 8, 1945, did you work for or associate in any way (either directly
or indirectly) with ...t he Nazi government of Germany?” (7); “Have you
ever been a member of or in any way associated (either directly or indirectly)
with . .. The Communist Party?” (7); “Have you ever committed a crime or
offense for which you were not arrested?” (8); and “Have you ever . . . [b]een
a prostitute or procured anyone for prostitution” (8; emphases in the origi-
nal). In my experience, individuals were sometimes baftled, startled, or a bit
offended by such questions. Applicants typically responded “no” to the vast
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majority but sometimes had to report traffic violations, arrests, criminal
charges, convictions, or having assisted others in entering the United States
without authorization.

In response to securitization, migrants resorted to hyperdocumenta-
tion.* Even though the term undocumented is commonly used for those
who lack legal status, such individuals actually have access to a multiplicity
of documents—transcripts, report cards, receipts, church attendance rec-
ords, rental agreements, letters—all of which have differing legal significance
depending on when they were created and the sort of case an individual is
pursuing. Saving such records was a way to prepare for future legalization
opportunities.** As one nonprofit client who was pursuing naturalization re-
called, “Everything is useful. And so they even asked me for checks from my
job when I began to get my residency, checks from work, all that. And I save
them, my check stubs, everything. The taxes, that too. One saves everything,
because they ask one for everything. Even when you shop. . . . T have them in
abox...because there I just go and look for what I need” (emphasis in the
original). Hope leads migrants to save receipts, tax returns, and check stubs;
stay abreast of news about legalization opportunities; and come into offices
such as the nonprofit to explore options and file paperwork.

Applying for legal status can also be a form of resistance to securitiza-
tion, particularly given that not everyone who is eligible actually applies.*
Scholars have noted the ways that, increasingly, a status granted to immi-
grants may be liminal, “characterized by its ambiguity, as it is neither an
undocumented status nor a documented one, but may have the characteris-
tics of both”#® Thus, tps recipients have the ability to remain in the United
States with work authorization for specified periods of time but are not on a
pathway to citizenship. The undocumented experience liminality by virtue
of living in many ways as if they were lawfully present even though they
may lack legal status.”” When migrants apply for legal status, they redefine
liminality as belonging, for example, by providing evidence of the years they
have lived in the United States, their family relationships, and their work
histories. There is some potential for individuals to choose among, amend,
or create new records in ways that promote the version of reality that is of
greatest utility, given their legal goal.*® Indeed, doing so is, in essence, as-
sembling a file, and is much of what legal work consists of. Of course, not
applying was also a form of legal craft, and was appropriate for those, such
as Jaime, who had little hope of prevailing.

To apply for status, migrants had to overcome challenges created by the
application process itself. For U-visa and va wa applicants, case preparation
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entailed recounting the details of a traumatic experience, something that
many found painful. It was also common for migrants to experience difficulty
obtaining the required information and documentation, especially given
deadlines. One U-visa applicant was attempting to include her children in
her application but had to rely on her relatives in Mexico to get their origi-
nal birth certificates. Because her oldest daughter would turn twenty-one in
one month and “age out” of eligibility, she needed to gather these documents
quickly. She described repeated efforts to mobilize her relatives to obtain
these documents. In some cases, individuals had to fax or email documents
to their countries of origin so that relatives could sign them and mail them
back, all under time constraints. Gustavo, who was gathering documenta-
tion to include his nephew in a petition he had filed for his sister, com-
plained to a service provider that his nephew’s town is not like Los Angeles,
where there are internet cafés on every corner. His nephew would have to
travel thirty to sixty minutes to access a computer. Moreover, the application
fees that individuals paid did not guarantee the outcome of their cases. Such
expenses were significant, especially for low-income individuals, and gath-
ering documents could mean missing days of work. Nonetheless, applicants
had to accept these conditions.

While seeking to regularize, migrants also maintained understandings of
their lives that differed from the officially constructed versions. For example,
a man who had not been able to prove that being deported would create an
extreme and unusual hardship commented bitterly, “Yes, they said that my
son could do without me because he lives with his mother” “Hardship” was
a legal construct that did not include the actual hardship that his son was
likely to experience. In another case, after a legal worker asked whether a
woman’s children had a disease or special needs that would create excep-
tional hardship if she were deported, the woman started to reply, “Unfor-
tunately not,” then corrected herself, saying, “No, gracias a dios, they are all

1”

very well!” This woman had started to allow the legal construct of hardship
to dominate her thinking about her children. The legal definitions of family
relations also sometimes differed from those of individual applicants. For
instance, one woman referred to her partner as “mi marido” (my spouse)
throughout the narrative that formed the basis of her U-visa application,
then, when asked for the date of her marriage, reported, “We never married”
Upon being informed that if she had not legally married, then she had to use
another term, such as boyfriend, she commented, “In Honduras, as soon as
you have a child with someone they regard him as your marido.” Migrants’

understandings of their legal situations also sometimes differed from those
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of service providers. For example, even though many individuals saved doc-
uments, they did not always understand which ones would be useful, in-
forming providers that a key document that providers said they needed was
at home. Individuals who were eligible to naturalize often seemed to think
that they could “test the waters” by simply renewing their green cards, even
though service providers argued that a successful green card renewal did not
mean that naturalization would be approved.

Despite anxiety, fear, and cynicism, migrants also approached the non-
profit with hope, reasoning that the years that they had lived in the United
States, the fact that an acquaintance was able to acquire status, or a change
in their own status or that of a relative might open new opportunities.*’
Recall the case of Jasmina, who, knowing that she was about to naturalize,
approached the nonprofit to learn whether she could help relatives qualify.
Optimism was tempered by frustration over the obstacles that individuals
encountered. One woman, who was renewing her tps after having held this
status for twelve years, described the United States as a “jaula de oro” (golden
cage) because she could not travel internationally without advance parole,
which was only granted in emergencies. Still, the optimism that led individ-
uals to save documents, attend presentations on immigration law, schedule
consultations, and submit paperwork often paid off. As a woman who had
herself gained residency through ir ca and who was now petitioning for her
brother remarked, “It is good to have open paths in front of you”

Conclusion: Documentary Paths

In 2011,uncertainty created by intensified enforcement coupled with unful-
filled promises for immigration reform made documents key to migrants’
lives. Everyday documents could allow migrants to authenticate their rela-
tionships, continuous presence, income, community ties, and other legally
significant factors, even as state scrutiny led discrepancies or gaps to poten-
tially be interpreted as evidence of fraud. Most damaging were the reentry
bars that individuals encountered. For example, one woman who came in
for a consultation had lived in the United States for thirty-two years, had ap-
plied for asylum and nacara , was the beneficiary of a family visa petition,
and had tps . In order to qualify for 245(i), she had obtained advance parole,
left the country, and reentered legally. Though it might appear that she had
many options, in fact, a service provider informed her that all she could do
was to renew her tps. Both her asylum and nacara claims were denied
(she was not eligible for nacara due to the date of her asylum application),
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and, because she had worked in the United States without work authoriza-
tion and then left the country, she had triggered a ten-year bar. This example
illustrates the optimism that would lead an individual to apply for four dif-
ferent regularization opportunities (asylum, nacara , tps, and a family
visa) as well as the oversecuritization that would attach a ten-year reentry
penalty to something as minor as briefly working without authorization. It
is striking that living thirty-two years in the United States was insufficient
grounds to secure permanent status in the country.

Given current policy trends, the mixture of hope and anxiety that char-
acterizes noncitizens’ relationship with documents is likely to continue. This
emotional duality is not unlike the temporal duality identified by Melanie
Griffiths’s research among asylum seekers in the UK: “People wait for what
might be long periods of time, longing for an end to the waiting, but with
little idea when it might happen and fearful of the change it might bring”*°
Since 2011,enforcement efforts have further intensified, particularly under
the Trump administration, which has replaced Obama’ efforts to distin-
guish between high- and low-priority deportees with the policy that removal
proceedings can be initiated against any undocumented individual who
comes into contact with immigration officials. Such initiatives strengthen
noncitizens need for papers. At the same time, as regularization opportun-
ities at the federal level appear increasingly remote, undocumented indi-
viduals who live in localities with migrant-friendly policies have come to
focus on securing other types of “papers.” For instance, in California, in-
dividuals are eligible for driver’s licenses regardless of immigration status,
and some migrants have developed labor strategies, such as launching their
own businesses, obtaining licenses as florists or cosmetologists, or becoming
independent contractors, that enable them to work without needing em-
ployment authorization (because of not being employees). It remains to be
seen how such contests between federal and local policy making will impact
the opportunities and double binds experienced by unauthorized migrants.
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