
UC Berkeley
Law and Economics Workshop

Title
Class Discussion: Liability for Incompensable Harms. Presenter: Cooter / David DePianto

Permalink
https://escholarship.org/uc/item/2r025867

Publication Date
2011-01-14

eScholarship.org Powered by the California Digital Library
University of California

https://escholarship.org/uc/item/2r025867
https://escholarship.org
http://www.cdlib.org/


 1 

 

Liability for Incompensable Harms 
   
 

By 
 

Robert Cooter 
 

& 
 

David DePianto 
 
 
 
 
 
 
 

January 14, 2011 
 
 

 
    



 2 

Robert Cooter* and David DePianto 

 

 

Incompensable Harms 

 
The standards used by courts to estimate damages for death and bodily injury 

confuse many people and offend others.  Many officials and citizens cannot 

equate death or serious injury with an offsetting amount of cash.  In 

philosophical terms, money is “incommensurable” with these harms.  In 

economic terms, people have “incomplete preferences,” which means that their 

choices do not reveal a monetary equivalent for such harms. 

 

Incomplete preferences sometimes result from inexperience.  Asking someone 

to reduce death or bodily harm into dollar equivalents resembles asking a 

Bostonian whether she prefers woodpecker or groundhog for lunch.  More 

experience with death and bodily injury might enable some individuals to assign 

monetary values to such harms.  For other individuals, however, serious bodily 

harms and money fall under different mental categories.  They struggle to cross 

these psychological boundaries, although they may be able to do so if pressed. 

Incomplete preferences may also result from philosophical or religious 

objections to comparing some things with money.  In this sense, monetizing 

injuries is tantamount to asking a Catholic how much she would charge to curse 

Saint Cecilia.   For such people, principles obstruct prices. 

                                                
* Robert Cooter is Herman Selvin Professor of Law, University of California at Berkeley.  
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Whether the obstacle is inexperience, psychology, morality, or something else, 

most people have incomplete preferences over death and bodily injury.  Our 

phrase “incompensable harms” refers to those harms for which many people 

hold incomplete preferences as a matter of fact.  By asking officials or citizens to 

assign a cost to incompensable harms, the law requires them to act on 

preferences that they do not have.  Lacking stable preferences, their actions are 

inconsistent and arbitrary.  Pricing death and bodily harms based on incomplete 

preferences results in unprincipled legal standards of care and inconsistent 

damage awards.   

 

Framing the cost of incompensable harms in terms that officials and citizens can 

understand would make damages and standards more consistent and 

justifiable.  Also, framing the cost of incompensable harms according to 

economic principles would increase efficiency by giving consistent incentives to 

actors regarding appropriate levels of care. 

 

Economic analysis suggests three ways to calculate the cost of incompensable 

harms.  Everyone makes choices about how much to spend on precaution 

against accidents. These choices reveal the actual price that actors place on 

reducing the risk of incompensable harms.  One approach often taken by 

econometricians infers the cost of realized harm from expenditures that people 

make to reduce its probability.  Thus, econometricians compute the “value of a 

statistical life” (VSL).  A similar approach infers the cost of realized risk from 
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community standards of reasonable care recognized in law.  We call this 

approach  “Hand Rule Damages”  (HRD).   HRD infers the social cost of 

incompensable harms from community standards, not from individual 

preferences as with VSL. The third method estimates damages for 

incompensable harms from surveys on wealth, health and subjective well-being. 

 

Each of these three approaches has the advantage of being coherent. In 

contrast, the methods currently used by courts are incoherent, as we will show. 

On balance, we think that Hand Rule Damages is potentially the most useful 

measure for many legal purposes.  Its implementation would lead to greater 

clarity and consistency in the valuation process. Its implementation would also 

likely result in increasing damage awards against individuals, bringing them in 

line with damages awarded against large corporations. To avoid dampening 

socially valuable activities, the higher damages awards associated with HRD 

should provoke reconsideration of the standards of care and burdens of proof.    

       

I. The Problem – Incoherent Standards and Inefficient Consequences 
 

A. Incoherent Standards 

Pattern jury instructions from California, New York and Massachusetts reveal 

the difficulty in applying the “make whole” principles of tort compensation to 

incompensable losses.  A jury faced with the challenge of assessing damages 

for wrongful death in California is, for example, first instructed to calculate the 
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economic portion of the damages, including the estate's loss of support, 

expected “gifts or benefits” from the deceased, funeral expenses, and 

“reasonable value of household services” arising from the death.1  To estimate 

non-economic damages, jurors are then asked to draw upon their “common 

sense” to arrive at an “amount in current dollars paid at the time of judgment that 

will compensate” the estate for the death.2  A prefatory note to this portion of the 

instructions asserts that “[n]o fixed standard exists for deciding the amount of 

noneconomic damages.”3  Jury instructions from several other jurisdictions 

contain similar disclaimers.4 

 

Jurors assessing wrongful death damages in New York are offered little more 

guidance than those in California, save for the fact that New York expressly bars 

recovery for non-economic damages. “The law limits damages resulting from 

[the decedent's] death to pecuniary injuries, which means economic losses. You 

may not consider or make any award for sorrow, mental anguish, injury to 

                                                
1  Judicial Council Of California Civil Jury Instructions, February 2010 Supplement; 3921 

Wrongful Death (Death of an Adult). 
2  Id.  
3  Id. 
4   Miss. Prac. Model Jury Instr. Civil Section 11:5 (Nov., 2009) (“you are instructed that just and 

fair compensation is a decision to be made by the jury. Your discretion as to the measure of 
damages is wide, but not unlimited, and you may not act arbitrarily....damages for personal 
injury cannot be assessed by any fixed rule”); Florida Standard Jury Instructions in Civil 
Cases, Ch. 6 (Damages), part 6.2(a) (Nov., 2007)(“[t]here is no exact standard for measuring 
such damage.  The amount should be fair and just in light of the evidence”); Pattern Inst. Kan 
4th Civil 171.32 (Aug., 2008) (“you should allow the amount of money that will reasonably 
compensate plaintiff for the loss caused by defendant”); Committee on Pattern Jury 
Instructions, Fifth Circuit, Pattern Jury Instructions (Civil Cases) Section 15.4 (1994)(“There is 
no exact standard for fixing the compensation to be awarded for these elements of damage. 
Any award that you make should be fair in the light of the evidence”); Modern Federal Jury 
Instructions, Civil: Eleventh Circuit Pattern Jury Instructions Section 2.1 (1993)(“There is no 
exact standard for fixing the compensation to be awarded on account of such elements of 
damage. Any such award should be fair and just in the light of the evidence”). 
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feelings, or for loss of companionship.”5 Notwithstanding this limitation on 

recovery, New York jurors still face the daunting task of estimating, among other 

things, “the services that [the decedent] would have performed,” for the 

survivors, “the portion of (his, her) earnings that [the decedent] would have 

spent in the future for the care and support” of the family, and “the intellectual, 

moral, and physical training, guidance and assistance that [the decedent] would 

have given the children had (he, she) lived.”6  How should a juror monetize 

moral training? As this example shows, shifting the inquiry from non-economic 

terms to economic terms does not necessarily make the task easier.   

 

Missouri and Massachusetts fare no better in terms of clarity.  Missouri charges 

its juries with the task of estimating “such sum as you believe will fairly and justly 

compensate plaintiff for any damages” sustained as a result of a wrongful 

death.7  The State of Massachusetts' instructions are similarly unhelpful, asking 

jurors to “use [their] wisdom and judgment and [their] sense of basic justice to 

translate into dollars and cents the amount which will fully, fairly, and reasonably 

compensate the next of kin for the death of the decedent.”8 

 

 

 

 
                                                
5    N.Y. Pattern Jury Instr. -- Civil 2:320  
6   Id. 
7  Mo. Approved Jury Instr. (Civil) 5.01 (6th ed., Aug. 2008). 
8  Paul R. Sugarman & Valerie A. Yarashus, Massachusetts Superior Court Civil Practice 
 Jury Instructions § 3.5 (2001). 
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B. Inconsistency and Unfairness in Damage Awards   
 
The jury instructions excerpted above, and others like them, lead to inconsistent 

damage awards.  As a result, non-economic damages, which constitute the bulk 

of damage awards for incompensable harms,9 provoke controversy.10  One 

study, drawing upon data from Florida and the Kansas City metropolitan area, 

concludes that the variation in awards for similar injuries is “enormous”: 

 

Within an individual severity level, the highest valuation can be 
scores of times larger than the lowest. Awards for the most serious 
permanent injuries...range in value from a low of $147,000 to a 
high of $18,100,000. Even considering only the spread between 
the top and bottom quartiles, the range is great. All the awards in 
the top 25% of level 6 cases, for example, are at least six times 
larger than any of the bottom 25%.11 

 
 

Damages for wrongful death showed similar variability in the above study – the 

75th percentile award was double the median award and some six times the 

magnitude of the 25th percentile award.  Other studies have reached similar 

conclusions.12 

                                                
9  By some estimates, noneconomic damages make up approximately two-thirds of total damage 

awards for personal injury.  See Neil Vidmar et al., Jury Awards for Medical Malpractice and 
Post-Verdict Adjustments of Those Awards, 48 DePaul L. Rev. 265, 296 (1998); W. Kip 
Viscusi, Pain and Suffering in Product Liability Cases: Systematic Compensation or 
Capricious Awards?, 8 Int'l Rev. L. & Econ. 203 (1988). 

10  Richard Abel, General Damages are Incoherent, Incalculable, Incommensurable, and 
Inegalitarian (But Otherwise a Great Idea), 55 DePaul L. Rev. 253 (2006); Joseph H. King, 
Jr., Pain and Suffering, Noneconomic Damages, and the Goals of Tort Law, 57 S.M.U. L.Rev. 
163 (2004); Mark Geistfeld, Placing a Price on Pain and Suffering:  A Method for Helping 
Juries Determine Tort Damages for Nonmonetary Injuries, 83 Cal. L.Rev. 773, 786 (1995); 
Randall R. Bovbjerg, Frank A. Sloan & James F. Blumstein, Public Policy: Valuing Life and 
Limb in Tort: Scheduling “Pain and Suffering,” 83 N.W. U. L.R. 908 (1989); Jennifer H. Arlen, 
An Economic Analysis of Tort Damages for Wrongful Death, 60 NYU L.R. 1113 (1985). 

11   Randall R. Bovbjerg, Frank A. Sloan & James F. Blumstein, Public Policy: Valuing Life and 
Limb in Tort: Scheduling “Pain and Suffering,” 83 N.W. U. L.R. 908 (1989). 

12 Many studies suggest that noneconomic damage awards in tort are vertically, but not 
horizontally, equitable. See Wissler et al, Instructing Jurors on General Daamges in Personal 
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 The wide variation in non-economic damages, claim its critics, renders them 

unfair, potentially discriminatory,13 and inconsistent with their compensatory 

goal.14  Monetary damages, in other words, “do not and never can return the 

injured person to his pre-injury position.”15  At best, critics argue, they can serve 

to alleviate pain and make life more livable for the injured parties.16  Some critics 

also regard the exercise of reducing life and physical integrity to dollars as 

morally destructive to society.17  Responding to these concerns, a number of 

states have enacted caps on noneconomic damage awards.18 

                                                                                                                                          
Injury Cases:  Problems and Possibilities, Psych. Pub. Policy & Law (2000); Leebron, David 
W., Final Moments: Damages for Pain and Suffering Prior to Death, 64 New York University 
Law Review, 256 (1989)(“similarly injured plaintiffs who experience similar pain and endure 
similar suffering are often awarded vastly differing amounts of damages”); W. Kip Viscusi, 
Pain and Suffering in Product Liability Cases: Systematic Compensation or Capricious 
Awards?, 8 Int'l Rev. L. & Econ. 203 (1988)(“pain and suffering compensation is not 
random....[it] varies systematically with a variety of injury types  in the expected manner”).  

13 See Mark Geistfeld, Placing a Price on Pain and Suffering: A Method for Helping Juries 
Determine Tort Damages for Nonmonetary Injuries, 83 California Law Review, 773 
(1995)(“The possibility that jurors rely on extralegal factors such as gender,race, 
socioeconomic status, or physical appearance is a significant concern,particularly since 
studies have shown that such factors become more influential in jury decision-making when 
the legal standards are the most ambiguous”). 

14  Richard Abel, Critique of Torts, 37 UCLA L Rev. 785, 83 (1990).  See also Jennifer H. Arlen, 
An Economic Analysis of Tort Damages for Wrongful Death, 60 NYU L.R. 1113 (1985) 

15 See King, supra note 22. 
16 See id.; Ellen Smith Pryor, Rehabilitating Tort Compensation, 91 Geo. L.J. 659 (2003).  
17 See Frank Ackerman and Lisa Heinzerling, Priceless: On Knowing the Price of Everything and 

the Value of Nothing (2004); King, supra note 22; Margaret Jane Radin, Compensation and 
Commensurability, 43 Duke L.J. 56 (1993). 

18 See, e.g., Alaska Stat. s 09.17.010 (capping noneconomic damages at $400,000, with narrow 
exceptions involving “severe permanent physical impairment or severe disfigurement”); Cal. 
Civ. Code s 3333.2 (West Supp. 1994) (capping noneconomic damages in negligence 
actions against health care providers at $250,000); Colo. Rev. Stat.Ann. s 13-21-102.5 (West 
1989 & Supp. 1994) (capping noneconomic damages in civil actions at $250,000 in most 
cases, and $500,000 where “clear and convincing evidence” supports a higher award); Kan. 
Stat. Ann. s 60 -19a02 (Supp. 1993) (capping noneconomic damages for physical injuries at 
$250,000); Md. Code Ann., Cts. & Jud. Proc. s 11-108 (1989 & Supp. 1993) (capping 
noneconomic damages personal injury suits at $350,000); Mich. Comp. Laws Ann. S 
600.1483 (West Supp. 1994) (capping noneconomic damages in medical malpractice actions 
at $280,000 in most cases, and $500,000 in cases of  particularly severe injury); Mo. Ann. 
Stat.s 538.210 (Vernon 1988 & Supp. 1994) (capping noneconomic damages in suits against 
health care providers at $350,000 “irrespective of the number of defendants”). 
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II. The Cause:  Incomplete Preferences, Non-Economic Harms, and the 
Compensatory Ideal of Tort Law  

 
 

A. Economic Versus Non-Economic Harms 
 
When preference orderings are complete, individuals can compare and rank 

alternative states of affairs, specifying where each falls on a spectrum of best to 

worst. In reality, the mental exercise of ranking requires effort, so people do not 

often rank alternative states of affairs until they materialize as actual choices.  

Preference orderings for many goods are thus incomplete but completable.  This 

is true of most goods sold in markets.  Most individuals, for example, would 

have no trouble ranking various mobile phones if they needed to do so.   

 
 

Most people, however, think little about how to rank or value non-market goods, 

because they have no opportunity to buy or sell them.  Monetizing minor 

aspects of health might be achievable for many people.  Ranking a life with 

slightly poorer vision against one with slightly poorer hearing, or attaching a 

dollar value to either of these physical attributes, for example, may be possible 

for some.  Serious bodily injury or death is different.  Many individuals, for 

example, would not be able to rank a state of affairs in which their eldest child 

dies against one in which their youngest child dies.  Similarly, most people 

would be hard pressed to find a monetary equivalent for the death of either 
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child.  Matters of life and death, in other words, seem incommensurable with 

money in principle.  

 

The above discussion can be framed in terms of indifference.  In economics, 

utility curves represent points of subjective indifference for an individual.  Two 

distinct states of affairs that lie on the same curve indicate an individual's 

indifference between those two states of affairs.  The individual whose 

preferences are reflected in Figure 1, for example, would be indifferent between 

points (H0, W0) and (H1, W1).  Such curves are useful in representing damages 

because perfect compensation makes the injured party indifferent between their 

pre-injury state and their post-injury state.  In other words, to fully compensate 

an injured individual is to leave them on same indifference curve as they were 

before the injury.19  Thus, in Figure 1, an injury of magnitude (H0 – H1) is 

perfectly compensated with a damage award of  (W1 – W0). 

 

 

                                                
19 See, e.g., Richard Abel, General Damages are Incoherent, Incalculable, Incommensurable, 

and Inegalitarian (But Otherwise a Great Idea), 55 DePaul L. Rev. 253 (2006)(“the 
fundamental goal of damage awards in the unintentional tort area is to return the plaintiff as 
closely as possible to his or her condition before the accident”).There are alternative ways to 
express the compensatory ideal, most of which are used interchangeably by courts, lawyers, 
and scholars:  to make the victim (or the victim's estate) “whole,” or to to restore them to the 
status quo ante.  See See, e.g., See, e.g., Margaret Jane Radin, Compensation and 
Commensurability, 43 Duke L.J. 56 (1993); Randall R. Bovbjerg, Frank A. Sloan & James F. 
Blumstein, Public Policy: Valuing Life and Limb in Tort: Scheduling “Pain and Suffering,” 83 
N.W. U. L.R. 908 (1989)(“[t]here is universal agreement that the compensatory goal of tort 
law requires making the successful plaintiff “whole”). 
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Figure 1 
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In general, purchasing a perfect substitute restores the victim to the same 

subjective utility as before the accident. When perfect substitutes exist in 

markets, making an injured party whole requires damages that equal the market 

price of the good lost due to the injury.  Tortious behavior resulting in the 

destruction of a car, for example, would yield damages equal to the market 

value of the car.   

 

Some goods sold in markets have qualities that preclude perfect substitutes, 

such as original works of art. Unique goods pose practical obstacles to 

compensation that are familiar in law and economics.  Although these economic 

damages are more difficult to calculate than others,20 they are generally 

susceptible to indifference analysis. For a variety of reasons, however, 

indifference curves are unhelpful in the analysis of incompensable harms.  In 

other words, the compensation dynamic depicted in Figure 1 does not hold 

where bodily injury rises to a certain level of seriousness.  The following section 

outlines some logical and psychological sources of incommensurability. 

 
 
 
 
 
 
 
 

                                                
20 Reductions in earning capacity and destruction of unique or sentimental items are examples 

of economic damages that are particularly difficult to estimate.  See, e.g., Martha Chamallas, 
Civil Rights in Ordinary Tort Cases:  Race Gender and the Calculation of Economic Loss, 38 
Loyola of Los Angeles L. Rev. 1435 (2005)(discussing gender bias in the determination of 
economic loss in tort). 
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B. Logical and Psychological Sources of Incommensurability 
 

Morality and Incommensurability 

Incommensurability has different sources for different people.  This fact is 

familiar to philosophers, who have long grappled with the problem 

incommensurability. Joseph Raz, for example, addresses the issue through the 

concept of “constitutive incommensurability.”21 According to Raz, the 

monetization of values such as love leads to indignation because 

“incommensurability is itself a qualification for having certain relations.”22 In 

other words, the act of reducing certain relations to money precludes our 

participation in them.  That is why money cannot buy love. 

 

In a similar vein, John Rawls contends that a society with moderate scarcity 

should not sacrifice liberty for wealth.  According to this view, no increase in 

wealth can justify, say, a restriction on the freedom of speech. Consequently, 

liberty is regarded as “lexically prior”23 to wealth in the court's preference 

ordering – a notion akin to incommensurability in principle. In moral terms, if I 

believe that buying or selling something is immoral, then morality precludes 

establishing a monetary equivalent.  Whatever one thinks of these particular 

philosophical takes on incommensurability, the following section reveals its 

importance in our legal traditions and its role in our psychology. 

 

                                                
21 Joseph Raz, Morality of Freedom (1986) 
22 See id. 
23 John Rawls, A Theory of Justice, pp. 42-43, 60-61 (1971). 
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Legal Dimensions of Incommensurability 

Incommensurability also has a significant place in legal reasoning.24   

State laws against prostitution and the federal ban against vote-selling, for 

example, both resist the translation of important rights into money.  Consider 

also the Constitutional principle, rooted in the equal protection clause of the 14th 

Amendment, that “a law cannot be premised on the ground that blacks are 

inferior to whites, or women inferior to men.”25  All of these legal proscriptions, in 

different ways, shield Constitutional values from being measured against a 

common metric.  Consequently, such proscriptions are often attributed to, or 

defended by reference to, notions of incommensurability.26  Dworkin's account of 

“rights as trumps” similarly precludes the trading-off of certain constitutive values 

against less important objectives, such as wealth.27   

 

 

Psychology and Incommensurability 

Recent work in psychology, building on older traditions in sociology, helps 

explain why individuals often have trouble attaching a monetary value to health 

and life.  People exhibit different functional orientations towards the world, each 

triggered by different circumstances.  Some circumstances trigger the “intuitive 

                                                
24 A full account of incommensurability and its role in legal reasoning is beyond the scope of this 

piece; interested readers are referred to Symposium, Law and Incommensurability, 146 
U.Pa.L Rev. 1169 (1998) for a more exhaustive treatment. 

25 Cass Sunstein, Incommensurability and Valuation in Law, 92 Mich. L. Rev. 779 (1994). 
26 See id; Margaret Jane Radin, Compensation and Commensurability, 43 Duke L.J. 56 (1993). 
27 Dworkin, R., 1984, "Rights as Trumps", in Waldron, J., (ed.), 1984, Theories of Rights, Oxford: 

Oxford University Press 1984: 153-67.  A full discussion of the philosophical literature on 
incommensurability is well beyond the scope of the project – interested readers are referred to 
_____ for a comprehensive look at the topic. 
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scientist” inside of us, which “seek[s] causal understanding and predictive 

leverage.”  Other circumstances trigger the “intuitive economist,” whose goal is 

“to maximize subjective utility.”28 People also act as “intuitive politicians,” 

“intuitive prosecutors” and “intuitive theologians.”29   

 
 
The intuitive theologian orientation is relevant to incompensable harms because 

it forbids the consideration of “taboo trade-offs”: 

 
[O]ur commitments to other people require us to deny that we can 
compare certain things—in particular, things of finite value with 
things that we are normatively obligated to treat as infinitely 
important. To transgress this boundary, to attach a monetary value 
to one's friendships, children, or loyalty to one's country, is to 
disqualify oneself from the accompanying social roles. Constitutive 
incommensurability can thus be said to exist whenever comparing 
values subverts one of the values (the putatively infinitely 
significant value) in the trade-off calculus. Taboo trade-offs are, in 
this sense, morally corrosive.30  
 
 

In light of the moralist-theologian psychological orientation, attempts to reduce 

sacred values to monetary equivalents often leads to moral outrage.31  

Incommensurability and incomplete preferences, then, are a part of who we are.  

They are an important part of our psychological endowments, our historical 

traditions, and our philosophical commitments.  And, while they seem irrational, 

                                                
28 Philip E. Tetlock, Social Functionalist Frameworks for Judgment and Choice:  Intuitive 

Politicians, Theologians, and Prosecutors, Psych. Rev. Vol. 109, No. 3, 451-471 (2002). 
29 Id.  
30 Philip E. Tetlock et al.,The Psychology of the Unthinkable:  Taboo Trade-Offs, Forbidden 

Base Rates, and Heretical Counterfactuals, J. Personality & Soc. Psych., Vol. 78, No. 5, 853-
870 (2000). 

31 See id.  
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they may be useful.32  The following section outlines three alternatives to the 

valuation methods currently used in courts. 

  
  

III. The Solution:  Three Economic Approaches to Estimating Damages for 
Incompensable Harms 

 
  
Having discussed the legal standards currently used to determine damages and 

their problems with death and serious injuries, we turn now to possible solutions.  

This section outlines three different approaches to the estimation of damages:  

the “value of a statistical life” (VSL) approach, a hedonic method employing 

survey data on subjective well-being, and a method based on the Hand Rule.  

Despite their differences, all three of the above methods avoid the need to ask 

incoherent and offensive questions about the value of life and limb.   

 

 
A.  The Value of Statistical Lives and Contingent Valuation  
 
 
Two facts of everyday life offer a means of attaching monetary values to 

incompensable harms:  (1) the risks faced by individuals in daily life, and (2) the 

                                                
32 These different psychological orientations towards the world help explain many of our 

cognitive “flaws” (as economists might call them), but they make adaptive sense when the 
individual is seen as embedded within a larger web of social relations.  “[A]s beings capable 
of reflecting on the accountability regimes within which they live, love, and work, people are 
posited to be intuitive theologians who have an existential need to believe that the rules 
governing their social world are not just the arbitrary preferences of currently dominant 
interest groups but rather are anchored in sacred values that confer legitimacy on collective 
practices. A key function of thought becomes protecting sacred values from secular 
encroachments.” Philip E. Tetlock, Social Functionalist Frameworks for Judgment and 
Choice:  Intuitive Politicians, Theologians, and Prosecutors, Psych. Rev. Vol. 109, No. 3, 451-
471 (2002). 
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costliness of avoiding them.  Given these two facts, one way to gauge the 

implicit value of life and limb is to examine individuals’ revealed preferences 

towards avoiding risk.   

 

 Contingent value studies (or stated preference models) accomplish this through 

surveys that ask individuals how much they would pay to (WTP) to avoid a 

hypothetical risk.  Such questions assume a baseline state of affairs in which 

risk is imposed on individuals, who can choose to reduce it through payment.  

Alternatively, some surveys ask individuals how much money they would accept 

(WTA) to assume a given risk.  Such questions reverse the baseline:  the 

individuals are considered free from risk, but they can accept payment to 

assume it. Due to the hypothetical nature of the questions and to psychological 

framing effects,33 the results of such contingent valuation studies are difficult to 

apply in practice and seldom used by government agencies. 

 

Another econometric technique used to estimate the implicit value of life and 

limb uses behavior in real market settings rather than survey data.  One version 

of this technique employs compensating wage differentials, or differences in 

wage rates associated with different levels of workplace risk.  To illustrate, 

underground mining is more dangerous than mining on the surface, so miners 

earn a wage premium to work underground. Where the risk in question is the 

risk of death, the resulting value is called the “value of a statistical life” or VSL.  

                                                
33  Framing effects often lead, in practice, to a WTA/WTA gap. See Edward J. McCaffery et al., 

Framing the Jury: Cognitive Perspectives on Pain and Suffering Awards, 81 Va. L. Rev. 
(1995).  
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For example, if the prevailing wage/risk profile for job A is $30,000 and 

1/100,000 risk of death, and the profile for (otherwise identical) job B is $30,100 

and 1/50,000 chance of death, the VSL would be 10 million dollars.  In other 

words, accepting $100 to assume an extra 1/100,000 chance of risk implies a 

VSL of $10M.34   

 

VSL studies can also use consumption behavior outside of the labor market to 

estimate the value of the risks that such expenditures are intended to mitigate.35 

Expenditures on safety devices such as airbags and helmets, for example, can 

be used to determine the value of risks associated with car and motorcycle 

accidents. It is important to note that the risks used in such studies must be 

small; after all, it makes little sense to ask people how much an individual would 

pay to avoid certain death.  The chief argument in favor of the VSL approach is 

that it honors the preferences of people, expressed in actual markets.  As such, 

proponents of the VSL approach often argue, it is both fair and reliable. 

 

The VSL approach has been adopted in the administrative context, both to 

determine appropriate levels of precaution in various domains and to see 

whether proposed agency rules pass cost-benefit muster.36  The chart below 

                                                
34 Of course, the actual econometric methodologies used to derive VSL estimates are far more 

complex; the simplified example provided here is for illustrative purposes only. 
35 W. Kip Viscusi, Fatal Tradeoffs: Public and Private Responsibilities for Risk 89 (1992); Ted R. 

Miller, The Plausible Range for the Value of Life - Red Herrings Among the Mackerel, 3(3) 
Journal of Forensic Economics, 17-40 (1990). 

36 See Exec. Ord. 12291, Fed. Reg. (1981). For discussion of the origins of cost-benefit analysis 
in the administrative context, see Richard Pildes and Cass R. Sunstein, Reinventing the 
Regulatory State, 62 U. Chi. L. Rev. 1 (1995).  
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provides a number of VSL amounts associated with different administrative 

rules.  

 



 20 

Table 1 – Value of Statistical Life for Various Administrative Rules 
 
Subject  Regulation & 

Date 
Agency VSL 

Federal Motor Vehicle Safety 
Standards; Roof Crush Resistance 

75 FR 17605-
01, 2010 

National Highway Traffic Safety 
Administration 

5.8 M 

Prevention of Salmonella Enteritidis in 
Shell Eggs During Production, Storage, 
and Transportation 

74 FR 33030-
01, 2009 

DEPARTMENT OF HEALTH AND HUMAN 
SERVICES 
Food and Drug Administration 

5 

Hazardous Materials: Improving the 
Safety of Railroad Tank Car 
Transportation of Hazardous Materials 

73 FR 17818-
01, 2008 

DEPARTMENT OF TRANSPORTATION; 
Pipeline and Hazardous Materials Safety 
Administration 

 
Betwee
n 
$3.2M 
and 
$8.4M 

 

Use of Materials Derived from Cattle in 
Medical Products Intended for Use in 
Humans and Drugs Intended for Use in 
Ruminants 

72 FR 1582-
01, 2007 

DEPARTMENT OF HEALTH AND HUMAN 
SERVICES; Food and Drug Administration 
 

 

5.8 

National Primary Drinking Water 
Regulations: Ground Water Rule 

71 FR 65574-
01, 2006 

ENVIRONMENTAL PROTECTION AGENCY 
 

7.4 

Control of Communicable Diseases 
 

70 FR 71892-
01, 2005 

Centers for Disease Control and Prevention 
(CDC), Department of Health and Human 
Services  

6.9 

National Primary Drinking Water 
Regulations: Stage 2 Disinfectants and 
Disinfection Byproducts Rule; National 
Primary and Secondary Drinking Water 
Regulations: Approval of Analytical 
Methods for Chemical Contaminants 

68 FR 49548-
01, 2003 

Environmental Protection Agency 
 

4.8 

National Primary Drinking Water 
Regulations: Long Term 2 Enhanced 
Surface Water Treatment Rule 

68 FR 47640-
01, 2003 

Environmental Protection Agency. 
 

6.3 

Financial Responsibility Requirements 
for Licensed Launch Activities 

63 FR 45592 
 

Federal Aviation Administration, DOT 3 

Regulations Restricting the Sale and 
Distribution of Cigarettes and 
Smokeless Tobacco to Protect 
Children and Adolescents 

61 FR 44396-
01, 1996 

Food and Drug Administration, HHS. 
 

2.5 

Aircraft Flight Simulator Use in Pilot 
Training, Testing, and Checking and at 
Training Centers 

61 FR 34508-
01, 1996 

Federal Aviation Administration (FAA), DOT. 
 
 

2.7 
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According to Table 1, the value of a statistical life varies from $2.5 million to over 

$8 million.  As noted, VSL is used by regulatory agencies to set standards.  

However, courts apparently do not use VSL to set damages.  If courts used VSL 

to set damages, the liability of most drivers in fatal accidents would far exceed 

their insurance coverage.  As a result, individuals would presumably take more 

precaution and avoid risky activities.  Many people, however, would welcome 

the resulting increase in safety.   

 

Some scholars have called for the application of VSL principles in the judicial 

context,37 but a number of critics have challenged the use of VSL estimates in 

the courtroom. The acceptance of the VSL method in the regulatory context and 

its opposition in the courtroom – sometimes by the same commentators – thus 

presents a paradox of sorts.  If revealed preferences towards risk can be used 

to determine federal safety standards, why can’t the same technique be used in 

court to determine damages when a fatality materializes?   

 

Regulatory standards create incentives for reducing risk.  To avoid market 

distortion, the valuation of lethal risks should be the same regardless of the 

origin of the risk.  In terms of risk/cost trade-offs, therefore, regulations on air 

                                                
37 Eric Posner and Cass Sunstein, Dollars and Death, 72 U. CHI. L.R. 537 (2005); Richard A. 

Posner, Economic Analysis of Law 199 (4th ed. 1992); Leebron, David W., Final Moments: 
Damages for Pain and Suffering Prior to Death, 64 New York University Law Review, 256 
(1989); Ted R. Miller, Willingness to Pay Comes of Age, 83 N.W.U.L.R  876 (1989); Lloyd R. 
Cohen, TOWARD AN ECONOMIC THEORY OF THE MEASUREMENT OF DAMAGES IN A 
WRONGFUL DEATH ACTION, 34 Emory L.J. 295 (1985). 
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safety should align with regulations on food safety.  By the same reasoning, the 

valuation of risks in the judicial context should be consistent with the valuation of 

risks in the regulatory context. One argument against using VSL estimates in the 

courtroom is that the practice would deter excessively or lead to excessive 

insurance.  Another argument is that VSL estimates are based on, and only 

properly applied to, small changes in risk rather than certain losses.38   

 
 
 
B.     Happiness (or Subjective Well-Being) as a Guide to Damages 
 
 
The empirical study of well-being replaces revealed preferences with survey 

responses.  As applied to the estimation of damages, the happiness approach 

replaces monetary equivalents with hedonic equivalence.  Through simple 

survey questions such as “all things considered, how satisfied are you with your 

life as a whole these days?”39 or “taken all together, how would you say things 

are these days?”40 so-called “happiness” researchers have estimated the 

hedonic responses associated with various life circumstances.41 These studies 

                                                
38 See W. Kip Viscusi, The Flawed Hedonic Damages Measure of Compensation for Wrongful 

Death and Personal Injury, Journal of Forensic Economics 20(2), pp. 113-135 (2007) 
39 Inglehart, Ronald, et. al. (2000) World Values Surveys and European Values Surveys, 1981-

1984, 1990-1993, 1995-1997, Ann Arbor, MI: Institute for Social Research; Inter- University 
Consortium for Political and Social Research. 

40 Davis, James Allan and Smith, Tom W. General social surveys, 1972-2006 [machine- 
readable data file] /Principal Investigator, James A. Davis; Director and Co-Principal 
Investigator, Tom W. Smith; Co-Principal Investigator, Peter V. Marsden; Sponsored by 
National Science Foundation. – NORC ed. – Chicago: National Opinion Research Center 
[producer]; Storrs, CT: The Roper Center for Public Opinion Research, University of 
Connecticut [distributor], 2009. 

41 Other measures of subjective well-being  include the “experience sampling method” (ESM) 
and “day reconstruction method” (DRM), both of which rely on repeated reports of well-being 
over a given period of time. ESM measures call for real-time assessments of well-being, 
recorded soon after, or contemporaneous with, life events. See  Saul Shiffman et al., 
Ecological Momentary Assessment,  Annual Review of Clinical Psychology, Vol. 4: 1-32 
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encompass a wide range of individual characteristics that impact well-being, 

such as income, education, gender, unemployment, political affiliation, religious 

participation, and various aspects of health.42   

 

Because income is often among the variables examined in such studies, the 

relationship between well-being and other variables can be reduced to monetary 

terms. One analysis, for example, offers a schedule of monetary values 

associated with different types of bereavement: the loss of a child (59,000-

140,000£), the loss of a partner (110,000-312,000£), the loss of father (14,000-

101,000£), loss of a mother (14,000-61,000£) the loss of a friend (8,000-

51,000£) and the loss of a sibling (1,000-32,000£).43 The study notes further that 

the effect of widowhood on happiness “is equivalent to a drop in income of 

around £200,000 a year.”44 

 

A similar study gives the following monetary estimates of various social 

institutions and forms of interaction: 

 

                                                                                                                                          
(2008). DRM, as the full name suggests, calls for daily reflections on well-being. See  Daniel 
Kahneman et al., A Survey Method for Characterizing Daily Life Experience: The Day 
Reconstruction Method,  Science, Vol. 306, No. 5702, pp. 1776-1780 (2004). 

42 See generally, Rafael Di Tella & Robert J. MacCulloch, Some uses of happiness data in 
economics, Journal of Economic Perspectives 20 (1), 25–46 (2006);  Frey, B. and Alois 
Stutzer, What Can Economists Learn from Happiness Research , 40 Journal of Economic 
Literature 402 (2002) (surveying happiness literature and providing an overview of various 
uses); Bruno S. Frey & Alois Stutzer, How the Economy and Institutions Affect Human Well 
Being (2002). 

43 See Andrew J. Oswald & Nattavudh Powdthavee, Death, Happiness, and the Calculation of 
Compensatory Damages,  37 J.L. STUD. S217 (2008). 

44 Id. 
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 [A] move from “seeing friends or relatives less than once a month” 
to “seeing friends or relatives on most days” is now estimated to be 
worth an extra £85,000 a year for a representative individual.. .A 
move from “talking to neighbours less than once a month” to “talking 
to neighbours on most days” continues to be worth within the range 
of £35,000- £40,000 a year. ...Getting married is now worth only 
about £50,000, whereas moving in together (compared to being 
single) is equivalent to the individual receiving an extra income of 
£82,500 a year.45 
 

 

 
 
Happiness research can inform legal conceptions of harm and injury. For 

example, findings on hedonic adaptation have been offered as evidence that 

jurors systematically inflate damages for certain types of injuries. Jurors 

overestimate the impact of injuries that cause “unexpectedly little in the way of 

hedonic loss”; accordingly, courts should therefore distinguish between “harms 

that impose enduring losses, such as chronic pain and mental illness, and 

harms that do not, such as losses of fingers and toes.”46  Other commentators, 

noting the significant and enduring decreases in well-being that accompany 

unemployment, have called for definitions of employment discrimination 

damages that exceed lost wages.47   

 

The underlying premise of such pieces is that hedonic states capture something 

meaningful about being injured and being made whole.  For several reasons, 

                                                
45  Nattavudh Powdthavee, Putting A Price Tag on Friends, Relatives, and Neighbours: Using 

Surveys of Life Satisfaction to Value Social Relationships , 37 J. SOC.-ECON. 1459 (2008). 
46 Cass R. Sunstein, Illusory Losses , 37 J.L. STUD . S157 (2008) 
47  See Scott A. Moss & Peter H. Huang,  How the New Economics Can Improve Employment 

Discrimination Law, and How Economics Can Survive the Demise of the "Rational Actor," 51 
Wm. & Mary L. Rev. 183 (2009-2010). 
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this premise provokes controversy.  One problem is that the survey questions 

are subjective; only the survey respondent knows exactly what they mean when 

they answer questions about “happiness,” “well-being,” or “life-satisfaction.”  

This makes it difficult to interpret the responses and translate them into 

meaningful information about harms and damages. 

 

Secondly, as skeptics of the approach point out, the conception of injury entailed 

by the approach may be unduly narrow: 

 

[P]eople care about many things that are not purely hedonic, such 
as meaning, capabilities, and range of feel- ing and experience. If 
this is the case, it would be seriously misguided to ignore the 
expressed distaste of all three groups for the health conditions in 
question and to base valuations of noneconomic damages on a 
notion of well-being that is far narrower than that adopted by 
individuals themselves.48 
 

 

Another point of concern involves the relative infancy of the happiness-based 

approach.  As a number of observers have noted, many of the conclusions 

associated with the happiness literature, such as hedonic adaptation, are not as 

robust and well-understood as they seem.49  Finally, it is unclear how such an 

approach could be implemented within the courtroom.  The various ways of 

asking questions on well-being, and the various estimates generated within the 

literature, would likely cause confusion in the courtroom.  Moreover, the results 

                                                
48 George Loewenstein, Pain and Suffering Awards: They Shouldn’t Be (Just) About Pain and 

Suffering , 37 J.L. STUD . S195 (2008).  
49 See Rick Swedloff & Peter H. Huang, Tort Damages and the New Science of Happiness, 85 

Ind. L.J. 553 (2009). 
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from the happiness literature tell jurors little about the hedonic response of the 

injured party before them. For these reasons, few commentators have 

suggested a wholesale adoption of the hedonic methodology to estimate 

damages.  More often, insights from the happiness literature are used to 

suggest tweaks to the current system, as in the above examples regarding 

hedonic adaptation and the hedonic effects of unemployment.  

 

C. Hand Rule Damages:  Damages Revealed by Social Norms  
 

The common law of torts requires potential injurers to take reasonable 

precaution against accidents.  Reasonable care is usually defined by community 

standards.  In the 1947 case U.S. v. Carroll Towing,50 Judge Learned Hand 

faced the problem of determining a legal standard in the absence of a 

community standard.  He proposed that a reasonable person would take 

precaution to the point of indifference between its cost and the resulting 

reduction in risk.  He expressed this point of indifference in the equation B = P x 

L, where B is the (marginal) investment in precaution, P is the (marginal) 

reduction in the probability of harm associated with B, and L is the loss caused 

by an accident.51 

 

Hand Rule Negligence thus infers the legal standard of care from the probability 

and magnitude of loss from accidents.  In contrast, Hand Rule Damages infer in 
                                                
50 United States v. Carroll Towing Co., 159 F.2d 169 (2d. Cir. 1947). 
51  We put “marginal” in parenthesis because Judge Hand did not use this term in his opinion, 

although all subsequent economic analysts agree upon the marginal interpretation as the 
correct one. 
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the opposite direction:  HRD calculates the magnitude of the loss from the 

probability of accidents and cost of precaution associated with a community 

standard of care.  Specifically, if the social norm requires actors to assume the 

burden of precaution where B = P x L, then the implicit value of the loss when 

such accidents materialize is L = B/P.  A social norm of reasonable care permits 

an inference about the magnitude of the loss to the community that reasonable 

precaution seeks to avoid, including incompensable losses.  

 

A simple example illustrates the mechanics of Hand Rule Damages.  If a 

community standard implies the reasonable person must spend $100 to reduce 

the probability of accidental death by 1/10,000, the Hand Rule method suggests 

that the total loss from the accident is $1 million ($100 divided by 1/10,000 = $1 

million).  If an injurer is found liable for causing such a fatal accident, the 

appropriate damages should equal $1 million.   

 

Hand Rule Damages thus have a desirable incentive characteristic:  A rationally 

self-interested person who faced liability for Hand Rule Damages would conform 

to the community standard from which the damages are derived.  In the 

preceding example, a rationally self-interested person would spend $100 to 

avoid liability of $1 million with probability 1/10,000.52     

 

                                                
52 Professor Mark Geistfeld's concept of “ex ante full compensation” awards is very similar to 

Hand Rule Damages.  See Mark Geistfeld, Placing a Price on Pain and Suffering: A Method 
for Helping Juries Determine Tort Damages for Nonmonetary Injuries, 83 California Law 
Review, 773 (1995). 
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With Hand Rule Damages, liability is proportional to care.  The larger the loss 

contemplated, the more a reasonable person would spend for a given reduction 

in risk – hence the direct, positive relationship between B and L.  Similarly, the 

larger the loss under consideration, the more reduction in risk that a reasonable 

person would require for a given investment in precaution – hence the inverse 

relationship between L and P.  The relationships among B, P, and L thus align 

with intuitive notions of fairness and reasonable behavior. 

 

Hand Rule Damages are conceptually related to VSL.  Unlike actual people, the 

reasonable person of tort law never suffers from bias or cognitive incapacities.   

Furthermore, the reasonable person of tort law shows the same concern with 

the risks that he imposes on others as with the risks that he imposes on himself.  

The ideal community standards of tort law are free from irrationality and 

immorality.       

 

Markets reveal the risk that actual people impose on themselves.  Unlike the 

reasonable person, however, actual people suffer from biased perceptions of 

risk and mistakes in statistical reasoning, as documented in behavioral 

economics and cognitive psychology.53  The distortions in markets from 

diminished rationality afflict calculations of VSL, but not equally in all markets 

                                                
53 See, e.g., Camerer, Colin F., Issacharoff, Samuel, Loewenstein, George F., O'Donoghue, Ted 

and Rabin, Matthew, Regulation for Conservatives: Behavioral Economics and the Case for 
'Asymmetric Paternalism' (April 2003). University of Pennsylvania Law Review, June 2003; 
Christine Jolls et al., A Behavioral Approach to Law and Economics, 50 STAN. L. REV. 1471, 
1545 (1998); Russell B. Korobkin & Thomas S. Ulen, Law and Behavioral Science:  
Removing the Rationality Assumption from Law and Economics, 88 CAL. L. REV. 1051, 1059 
(2000). 
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The ideal VSL calculations are free from the effects of irrationality.  Thus the 

ideal VSL equals the ideal HRD.  The attitudes towards personal risk displayed 

by a rational person equal the attitudes towards social risk displayed by a 

reasonable person.   

 

Hand Rule Damages in Practice 
 
To be useful in the calculation of damages under the Hand Rule, the reasonable 

precaution level must be translated from qualitative terms, as it is often initially 

conceived, into quantitative terms (namely, B and P).  Courts could implement 

Hand Rule Damages in several different ways, varying the roles of the jury, the 

advocates, the presiding judge, and the expert witnesses.   

 

For example, jurors could hear expert testimony from both sides of a dispute 

regarding the relevant costs of precaution (B) and the associated reductions in 

risk (P).  As part of this process, advocates would provide the court with real 

world examples of community standards of precaution.  Once B and P are 

proved, the jurors could calculate damages by plugging these values into a 

schedule based on the Hand Rule Formula.   Thus jurors would be receiving 

testimony about possible values of B and P, from which they would generate L.  

Alternatively, the jurors could decide the values of B and P, and the judge could 

plug them into the Hand Rule equation to find L.   
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Alternatively, damages estimated by way of the Hand Rule could be also used 

to generate a schedule for various types of harm.  Legislators or regulators 

could use the Hand Rule method to construct the schedule based on evidence 

about community standards.  As noted above, ideal Hand Rule Damage align 

with ideal VSL.  Constructing the schedule would reveal inconsistencies caused 

by irrationalities in different domains of action, which would provide the 

opportunity to reduce or eliminate the inconsistencies that currently plague non-

economic damages.  

 

 
 
IV. Efficiency 
 
 
Damage awards create incentives that differ according to the prevailing rule of 

liability. Strict liability rules, which apply to consumer product injuries and injuries 

caused by abnormally dangerous activities,54 hold injurers liable for harm that 

they cause, regardless of their level of care.  According to the standard 

economic analysis, strict liability ideally makes injurers internalize the expected 

cost of injuries to third parties, so injurers have incentives for efficient precaution 

and level of activity.55  To achieve this result, however, damages must equal the 

social harm caused by the accident.  When injurers are liable for the external 

harms associated with accidents, strict liability makes them internalize the full 

                                                
54   RESTATEMENT (SECOND) OF TORTS §519(1) (1977). 
55 See Cooter, supra note 17. 
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social costs of their risky behavior.56  Damages set above social harm cause 

excessive precaution and deficient activity.  Conversely, damages set below 

social harm cause deficient precaution and excessive activity. 

 

In contrast, negligence rules allow injurers to avoid liability by satisfying the legal 

standard of care.  Injurers have an incentive to satisfy the legal standard of care 

exactly, regardless of whether it is above, below, or equal to the efficient level of 

care.  What about damages set above, below, or equal to the social harm 

causes by the accident?  Higher damages imply stronger incentive to satisfy the 

legal standard.  In some models, damages achieve their optimal strength – 

neither too strong nor too weak – when they equal the social harm.  

 

These remarks only hint at the rich analytical literature comparing the incentive 

effects of strict liability and negligence.57  For our purposes, the important point 

is that models of strict liability and negligence often conclude that the optimal 

damages equal the social harm cause by accidents.  Many observers of courts 

conclude that actual tort damages do not equal the social harm caused by the 

accident, some emphasizing the disparity in damages for similar harms, and 

others asserting that tort damages generated are inflated beyond the level that 

                                                
56 See Jennifer H. Arlen, Compensation Systems and Efficient Deterrence, 52 MARYLAND LAW 
REVIEW 1093, 1096-97 (1993). 
57 [Cite other papers in the volume.] 
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would create efficient incentives.58 Others are skeptical that damages for 

wrongful death can ever achieve efficiency.59 

 

How do the three types of damages discussed here compare to the social harm 

caused by accidents?  HRD reveals the social harm of accidents implicit in 

reasonable care to avoid injuring others.  VSL, in the ideal case, reveals the 

private harm of accidents implicit in the rational care that people take to avoid 

injuring themselves.  HRD and VSL ideally converge to reflect the social costs of 

accidental harm.  In contrast, happiness studies reveal the private harm of 

accidents implicit in opinion polls about the correlates of well-being.  The 

connection between self-reported happiness and social costs, however, remains 

obscure. 

 

                                                
58   Challenges to non-economic damages, for example, frequently refer to the lack of insurance 

markets for non-economic harm as evidence that such insurance would not generally be 
utility-maximizing on an individual basis. See, e.g., W. Kip Viscusi, The Flawed Hedonic 
Damages Measure of Compensation for Wrongful Death and Personal Injury, Journal of 
Forensic Economics 20(2), pp. 113-135 (2007); Steven Shavell, Foundations of Economic 
Analaysis of Law, 271 (2004, Harvard Univ. Press); Alan Schwartz, Proposals for Products 
Liability Reform: A Theoretical Synthesis, 97 Yale L.J. 353, 366 (1988); George L. Priest, 
The Current Insurance Crisis and Modern Tort Law, 96 Yale L.J. 1521 (1987); Gary T. 
Schwartz, A Proposal for Tort Reform:  Reformulating Uninsured Motorist Plans, 48 Ohio St. 
L.J. 419 (1987); David Friedman, What is “Fair Compensation” for Death or Injury?, 2 Int’l 
Rev. of L. & Econ. 81 (1982). To be sure, noneconomic damages have defenders, many of 
whom directly challenge the assertions outlined above. Responding to the “excessive 
insurance” argument against non-economic damages, for example, a number of observers 
have noted that individuals might, in fact, desire insurance for pain and suffering if the 
market were well-equipped to provide it.  See Steven P. Croley & Jon D. Hanson, The 
Nonpecuniary Costs of Accidents: Pain-and-Suffering Damages in Tort Law, 108 Harvard 
L.R. 1785 (1995); Ellen Smith Pryor, The Tort Law Debate, Efficiency, and the Kingdom of 
the Ill: A Critique of the Insurance Theory of Compensation, 79 Va. L. Rev. 91 (1993).   

59   See Jennifer H. Arlen, An Economic Analysis of Tort Damages for Wrongful Death, 60 NEW 
YORK UNIVERSITY LAW REVIEW 1113, 1114 (1985)(“tort law in this area cannot be made 
efficient because it is not possible to design efficient damage rules to govern recovery for 
loss of life”) 
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V. Conclusion: 

The goal of compensatory damages is to make injured parties “whole.” Many 

people, however, cannot make sense of money compensation for death or 

serious bodily injury.  Economists say that their preferences are incomplete, and 

philosophers say that they have incommensurable values.  The standards 

currently used in courts ask jurors to act on preferences that they do not have, 

or to commensurate values that they find incommensurable.  Damages for 

incompensable harms, consequently, are variable and inconsistent, which 

causes inefficiency and unfairness.  

 

We have outlined three ways to estimate damages for incompensable harms  – 

the Value of a Statistical Life (VSL), happiness surveys, and Hand Rule 

Damages (HRD).  HRD has the advantage of deriving social losses from 

community standards, and the disadvantage of having to reduce qualitative 

community standards to quantities.  VSL has the advantage of being 

implemented with available data and statistical techniques, and the 

disadvantage of being distorted by pervasive irrationality in individual risk-taking.  

Happiness surveys have problems of validity due to their remoteness from 

community standards or risk-taking behavior. 

 

The implementation of either HRD or VSL in court would likely increase damage 

awards for some injuries.  One study, for example, finds that “the tort system 

generally values lost lives at well under $3 million, and about half the time under 
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$1 million”, whereas “most regulatory agencies [using VSL] have now converged 

on a fairly narrow range for the valuation of life: $5 million to $6.5 million.”60  

Adopting HRD or VSL to set damages for incompensable harms should lead to 

higher, more uniform awards.  The social benefits of the resulting decrease in 

accidents should more than offset the social costs.  This is especially true for 

automobile accidents, which cause the most accidental deaths.  High damages 

for automobile fatalities should drive up insurance rates and price out more of 

the most dangerous drivers.   

 

Whereas driving has many negative externalities, other dangerous activities 

have positive externalities.  The value of many medical services and 

pharmaceutical drugs to the beneficiaries, for example, exceeds the market 

price.  To prevent the dampening of socially beneficial activities, increasing 

damages should coincide with a re-examination of liability standards and 

burdens of proof.   

                                                
60 See, e.g., Eric Posner and Cass Sunstein, Dollars and Death, 72 U. CHI. L.R. 537 (2005) 
 




