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Abstract: Mst Anerican |awers now practice in law firnms, ranging from
smal | partnerships to i Mmense nulti-national negafirms. |n the novies,
| awyers in solo practice have often been presented favorably, but when
| awyers band together into law firns, the firns are al nost al ways
portrayed unfavorably. Recent filns involving larger law firnms, such as
The Firm The Devil's Advocate, or Phil adel phia been venomously
negative. Professor Asinmw traces the history of lawfirnms in film
concentrating particularly on Orson Welles' noir masterpiece The Lady
from Shanghai, which he believes invented the idea that law firns are
an enbodi nent of evil. Asinow believes that the explanation for the
rash of harshly negative big-firmnovies lies both in the public's
evident distaste for lawers in general and law firns in particular and
in the traditional anti-business thene in filmnarrative. He sketches
the history of the big law firmand contends that the world of big firm
| aw practice has swung sharply in the direction of a business nodel
rather than the traditional professionalismnodel. Finally, Asinmow
contends that in several respects the depiction in contenporary filns
of large firmlife and | aw practice is fundanentally on target. In
particular, the treatnment in the novies of lawer life style, billing

i mproprieties, and hardball litigation tactics appears to be
essentially correct.

EMBCODI MENT OF EVIL: LAWFIRMS I N THE MOVl ES

By M chael Asinnmp
1]

A majority of present-day | awers practice-in firms.El Law firns
range fromintimte two-person partnerships to i mense nulti-nationa
megafirns. Very large firns have been growing steadily, both in size
and in market share. B Lawyers consider big firns a fact of life,

i nherently neither good nor bad. The public, however, has a |ess
beni gn view. Each year the Harris poll asks the public about its

confidence in the | eadership of various institutions. The respondents

give |l eadership of law firnms |ower ratings than any other institution

“Prof essor of Law, UCLA Law School. | gratefully acknow edge the assistance of Richard
Abel , Dani el Asinow, Paul Bergman, Barbara Brudno, Sharon Dol ovich, Phil Dorin, Al an
Friedenthal, Marc Galanter, Caroline Gentile, Todd Geenwalt, Mtu Qulati, Colin Lennard
Carrie Menkel - Meadow, Francis M Nevins, John B. Oaens, Deborah L. Rhode, Charles B.
Rosenberg, Ysaiah Ross, Austin Sarat, Patrick Schiltz, Kirk Stark, Chris Stone, Richard
Tayl or, Randall Thomas, and Steve Yeazell. |In addition, | want to express appreciation
to the many |law firm associ ates who responded to ny Geedy Associ ates bulletin board
posti ngs.

YIn this article, | consider only Anerican |lawers in private practice, not foreign

| awyers, in-house |awers, or those working for institutions such as prosecutors, public
def enders, or government

2 1n 1995, about 47%of lawers in private practice were solos, 53%practiced in firns.
Clara N. Carson, The Lawyer Statistical Report: The U S. Legal Profession 25 (1995). In
1960, by contrast, 64%of |awyers in private practice were solos. 1d. at 7

% See text at notes 81-90



I ndeed, in 1997 law firms registered the | owest rating of any
institution about which the Harris Poll had ever inquired.EI

The public's dismal opinion of law firms is accurately reflected
in the novies. During the seventy or so years of the sound era,
fil mmakers have often presented | awers in solo practice as decent
human bei ngs and excellent |awers, although that is nuch less true in
the last thirty years than in the first forty.EI Once novie |lawers join
together into law firms, however, they are portrayed quite negatively,
regardl ess of the era. In film l|awers who practice in small |aw
firmse are worse than solo lawers, and big firnms are nuch worse than
smal | firns. Judging by what we're taught in the nmovies, |lawers in
firms (especially large ones) are mserable, bigoted, materialistic
people. Despite their wealth and beautiful cars and hones, they have
nostly unhappy personal |ives and dysfunctional famlies. As |awers,
they are greedy, heartless, predatory, unethical and often buffoonish
or inconpetent.

This article addresses the consistently negative portrayal s of
law firnms in filmand conpares the novie law firms with law firms in
the world. It asks whether real law firns, especially big ones, could
possi bly be as bad as reel law firns.

This article situates itself in the expandi ng schol arship of |aw
and popul ar culture. The |aw and popul ar culture nmovenent takes
seriously works of popul ar | egal culture,EI nmeani ng stories about |aw,

| awyers, or the legal systemin film television, or print. It treats

4 See text at notes 115-17.

5 See Mchael Asinmow, Bad Lawyers in the Myvies, 24 Nova L. Rev. 533 (2000) (nost |awers
in post-1970 filns are bad hunman beings or bad | awers or both).

6 See Lawrence M Friedman, Law, Lawyers, and Popular Culture, 98 Yale L.J. 1579, 1580
(1989), an article of great inportance in launching the field of |aw and popul ar culture.
Fri edman observes that the phrase popular legal culture has a double meaning. First, it
refers to opinions and information about |aw held by the general public. Second, it
refers to works of imagination about lawin print, film television or other nedia. |
use the termin the latter sense here.



these cultural artifacts as legal texts, as inportant in their own way
as statutes, administrative rules, or judicial precedents. Those who
wite in this field believe that the public |earns nost of what it
thinks it knows about law, |awyers and the |egal system fromthe works
of popular legal culture. They believe that information or
m si nformati on gl eaned from popul ar culture has a significant inpact on
"law' in the legal realist sense--neaning what judges, jurors,
attorneys, legislators, voters, and ordi nary consumers or producers
actually do in their contracting, fact-finding, |aw applying, and |aw
maki ng functions. They are convinced that popular culture mrrors,
often in an exaggerated and caricatured form actual popular attitudes
and beliefs about the institutions and characters that it descri bes.
Finally, they believe that | awers can benefit from studying the ways
they are portrayed in popular culture, since the issues addressed in
popul ar culture nmedia are often serious ones for the profession

The article opens with a descriptive account of law firms in film
and on television (Part 1). |In Part Il, the paper sketches the
evolution of big law firms and the steady slide fromthe professonalism
nodel of |aw practice to the business nodel. The bal ance of the paper
asks why big law firns are so negatively presented in film(Part 111)
and assesses whether any or all of that negative treatnent is justified
(Part 1V). The article concludes that in several respects the negative
treatment of law firms in the novies is generally accurate. Mvies

correctly reflect the marked shift of |aw practice froma professiona

nodel to a business nodel. The descriptions in current filmof the
working life of associates, law firmbilling inproprieties, and
hardbal | litigation tactics seemjustified. The article also concludes

that the description in the novies of big firmethical inproprieties

may be inaccurate, but it is difficult to say for sure.



I. LAWFIRVMS I N THE MOVI ES

A, Films of the 1930's and 1940's

1. Bad small firms in the old days

During the bitter days of the Depression and the cynical film
noi r phase of the 1940's and 1950's, countless novies explored the
under si de of every profession and institution.EI Nevert hel ess, the vast
majority of lawers in filmduring these decades were favorably
portrayed.EI Most were decent human bei ngs whom you woul d want as
friends and al so conpetent, ethical attorneys whomyou' d want to
represent you. Those who were negatively portrayed were often
nout hpi eces for the nob or overaggressive and unscrupul ous prosecutors.
A handful were shysters, drunks, sinpletons, or outright crooks.
During this period, nost of the novie |lawers (both good and bad) were
sole practitioners--hardly surprising since nost of themwere crimna
defense | awyers who usually practice alone. The few small law firms
that appeared in filmwere usually presented in a bad |ight.

The classic film Counsellor at Law (1933)mis both the first film
about law firms and one of the very fewto treat law firms in a
bal anced manner. The New York City law firmof Sinbon & Tedesco is
profitabl e and successful. In addition to the nanme partners, the firm
enpl oys an associate, an office manager, secretaries (sone of whom seem
to be functioning as paralegals), and a receptionist. The filmis set
entirely in the beautiful art-deco offices of Sinobn & Tedesco. Even
though the two partners are litigators, we see themonly in the office,

never in court.

” Thomas Doherty, PRE- CODE HOLLYWOOD: SEX, | MVORALITY, AND | NSURRECTI ON | N AVERI CAN O NEMA 1930- 1934
p. 58-60 (1999).

% See Asinow, note 5 at 569-75, 587-91.

9 The filmadheres closely to a stage play by Elner Rice, hinmself a lawer. | believe
Counsel l or at Law is one of the finest novies ever made about |aw and | awyers.
Unfortunately, this filmhas never been released on video and is difficult to access.



CGeorge Sinon (John Barrynmore) is an up-fromthe-gutter Jew who
has achi eved hi gh social standing, a prestigious uptown |aw practice,
and a snooty gentile wife. Yet he still has one foot in the | ower east
side. During the course of the film we neet a broad array of Sinon &
Tedesco's clients and | earn about a multitude of |egal problens, both
crimnal and civil. Sinon is a talented and tenaci ous | awer and a
loyal friend. His personal life, however, is a shanbles. On severa
occasi ons, Sinmon shades ethical rules and one such [ apse gets himin
deep trouble. Notably for this article, there is nothing evil about
Simon & Tedesco. The |lawyers treat their enployees well. The partners
are not cutting each other's throats and they are not ripping off their
clients (well, not too much anyway). |Instead, they are nutually
supportive.

A nore typical exanple of a bad law firmduring the 1930's and
1940' s was Cedar, Cedar, Cedar & Budington, the heavies in the
delicious Frank Capra comedy M. Deeds Goes to Town (1936). The firm
had stol en about half a nmillion bucks fromthe estate of M. Deeds
deceased uncle. One of the Cedars attenpts to have Deeds (Gary Cooper)
decl ared inconpetent, so he can't interfere. Deeds, of course, outwts
them The story is played for |laughs, but there's no doubt that the
law firm consisted of a bunch of crooks.

A common pattern in films of this era involved young | awers who
were associates in law firms and wi shed to defend crimnal cases or
take on other discreditable matters. The partners decide this kind of
work is bad for their upscale i mage and dunp the associ at e.

Cenerally law firns seemvery focused on naki ng noney and dislike

10 see Knock on Any Door (1949), Society Lawyer (1939), Penthouse (1933), Lawyer Man
(1932).



t aki ng pro bono work.LT-| Honest | awyers can be corrupted once they join
with other [awers and start a firmB2 on the whol e, fil muakers
presented the small law firms of the 1930's and 40's in a quite

negative manner. bl

These harsh portrayals of law firns contrasted
sharply with the overall treatnent of novie |lawers which was, on
bal ance, quite favorable.

2. The Lady from Shanghai

The law firmas a metaphor for evil was largely an invention of
Orson Welles in his surrealistic noir classic The Lady From Shanghai
(1948). Welles adapted the screenplay froma novel [ and directed and
starred in the film The screenplay and direction were heavily
i nfluenced by the theories of Bertolt Brecht. il

Wl |l es plays Mchael O Hara, a strong but rather gullible
nmer chant seaman of |iberal synpathies who falls for the bew tching El sa
Banni ster (Rita Hayworth). Elsa's husband, Arthur Bannister (Everett
Sloane) is said to be the best crimnal |lawer in Anerica. Bannister's
| aw partner is George Gisby (denn Anders). |In typical noir style,

O Hara is sucked into a conplex conspiracy in which Gisby as well as

El sa and Arthur Bannister are all apparently trying to deceive and kill

™ |'n Daisy Kenyon (1947), an older racist partner is furious when a younger partner
spends 18 days in trial of a pro bono case for a Nisei deprived of his farmduring the
Japanese internnent.

21 want a Divorce (1940).

¥ |'n Cass Tinmberlane (1947), a lawfirmrelies on its connections with the judge to stave
off litigation that would threaten a big client. 1In Force of Evil (1948), a law firm
consists of an ethical |lawer and his partner who turns from doing borderline | egal work
for ganblers into an illegal ganbler hinself. The ethical lawer turns himin. |In The
Law I n Her Hands (1936), the two partners (fenale--a rarity for the tine) are shysters
who use cheap tricks to win acquittals for nobsters. |In Slightly Honorable (1940), a
two-man firmis engaged i n highway construction fraud; the associate turns out to be the
killer and he tries to do in the partner. An exception to the generally negative tone of
novi es about law firnms is That Certain Woman (1937) in which a |l awer was presented
favorably and his firmportrayed neutrally.

4 Wl |l es desperately needed noney to keep a Broadway play (Around the World) afloat. He
agreed with Harry Cohn to make a filmfor Colunbia. Cohn invited himto wite a
screenplay for a project already in devel opment based on the novel If | Die Before | Wke
by Sherwood King. Welles holed up at a hotel on Catalina |Island and ground out a
treatment within a couple of days. Wlles had in mind a | owbudget filmnoir shot in New
York. Cohn converted it into a big-budget filmset nostly on a yacht cruise in the

Cari bbean and designed to showcase Rita Hayworth. See Frank Brody, Ctizen Wlles 394
(1989); Janes Narenore, The Magic Wrld of Orson Welles 151 (1978).



each other. This remarkable filmends with one of the nost fanous
scenes in filmhistory--the | egendary shootout in the hall of mirrors
at the funhouse. Qur concern here, however, is the portrayal of
| awyers Arthur Banni ster and George Grisby.EEI

VWhile the plot of The Lady from Shanghai is rather obscure,EZI
there is nothing obscure about the way the | awers are portrayed.
They are two of the mpst disgusting, reptilian | awer characters ever
put on film Bannister is crippled; he walks with two canes and is
supported by leg braces. Welles obviously intended this disability to
make Banni st er seemrepellent.']:EI Bot h Banni ster and Grisby dress
i nappropriately; they wear business suits and sweat copiously while
cruising the Caribbean in boiling weather. Again, this makes them seem
weird and alien. Both are often drunk. There are strong hints that
Banni ster is inpotent and Gishy is gay, which would cause a 1948
audi ence to despise them Both have creepy, whiny voices.

Thr oughout the film Bannister abuses everyone around him He is
i nvariably cynical, condescending, and cruel. He nercilessly taunts
his hel pl ess maid Bessie and | oses no opportunity to ridicule O Hara,
El sa, and Grisby. He nmakes it clear that he cares little for anything

except noney and power. The character of Bannister nay well have been

!5 Barbara Leaning, Orson Wlles 336-39 (1985).

6 The filmwas a nightmare for all concerned. During production, the weather was
terrible and the | ocations were unsuitable. Welles went far over budget. Many scenes
were shot in Mexico on Errol Flynn's yacht, Zara, with Flynn at the helm however, Flynn
was usual ly drunk, often absent, got into brawl s, and brought a | ocal wonan on board
after his pregnant wife had left for Los Angel es. Production was del ayed several tinmes
by strikes. Harry Cohn had a tantrum because Welles had Hayworth cut off her long hair.
The filmwas sliced to ribbons by an editor who particularly disliked Wlles. The studio
added a new mnusical score that Wlles despised. Wlles and Hayworth were still married
while the picture was made but were in the process of breaking up. Both were sick

t hroughout the production. Cohn held up release of the picture for several years and the
filmwas a disaster at the box office. Al that said, the filmis a masterpiece. See
Leam ng, supra note 15 at 331-44 (1985); Andre Bazin, Oson Welles: A Critical View 92-95
(1972); Brody, supra note 14 at 394-404; Narenore, supra note 14 at 151-63; Charles

H gham Orson Welles: The Rise and Fall of an Anmerican CGenius 238-45 (1985).

' When he saw the rushes, Cohn detested the picture; he couldn't figure out what it was
about and of fered $1000 to anyone who could explain it to him Wlles |later admtted
that he was incapabl e of explaining the plot.

1 Recall that FDR felt conpelled to conceal his sinilar disability fromthe public; he
al ways appeared seated in photographs.



i nspired by Orson Head, Welles' great-grandfather and namasake.EEI Orson
Head was a notorious prosecutor in md-19th Century Wsconsin. Head
had an extrenely aggressive demeanor and terrified everyone he knew,
including his own family. He was vengeful and bigoted and is said to
have forced sexual advances on bl ack wonen over whom he had power. The
presence of this nmonster in his famly tree nay well have caused Wl | es
to acquire an aversion to successful, doni neering Iamyers.EﬂIn
addition, Welles was perennially doing battle with producers and

studi os; no doubt, Welles' antagonists in these struggles were the

| awyers who represented his adversaries.

Grisby is no better. He is a voyeur and is every bit as abusive
as Bannister to everybody around himEZI He's busily engaged in a plot to
fake his own murder so he can sonehow collect the life insurance and
supposedl y di sappear to the South Seas to get rid of his non-existent
wi fe and avoid the upcom ng nucl ear hol ocaust. He hates Arthur and
El sa Banni ster just as nuch as they hate him Wrst of all, from
Wl | es' perspective, he's pro-Franco.

Late in the film O Hara goes on trial for the nurders of G sbhy
and a private detective. He is represented by Bannister. Welles
sei zes the opportunity to parody traditional courtroom novies. A juror

keeps sneezing. The prosecutor (Galloway) is as snarly and nasty as

Banni ster hinself and the judge is an utter nitwit. Bannister and

9 Higham note 16 at 4-5, 23-24, 235 (1985)

2 |n other films, Wlles displays contenpt for rich, powerful |awers. Mst notably,

Wl | es adapted The Trial (1963) from Kafka's novel and directed and acted in the film
The surrealistic story portrays the crimnal justice systemas a nightmarish maze.

Wel les plays the role of Hassler, a corrupt and vicious |l awer who humiliates his clients
and his mstress. In Crack in the Mrror (1960), Wlles played a repellent French | awer
who free rode on the work of his associates and betrayed his co-counsel. This film
showed the French equivalent of a lawfirmin a very negative light. The exception is
Conpul sion (1959), in which Welles played a character based on Cl arence Darrow. The

| awyer's el oquent sunmation attacking the death penalty saves characters based on Leopol d
and Loeb fromthe electric chair. Wlles was quite liberal politically and admred
Darrow as much as he |l oathed rich | awers |ike Bannister and Gisby.

2l xishy's character is said to be based on Wl les' old antagoni st Nel son Rockefeller.
Gi sby addresses everybody as "fella" as Rockefeller did. H gham note 16 at 235;

Leam ng, note 15 at 340-41.



Gal |l oway constantly scream at each other. Galloway calls Bannister as
a witness and Banni ster then cross exam nes hinself to the amusenent of
all.

O Hara, of course, is innocent of the crine. Gisby killed the
detective and Gisby was killed by Elsa with Bannister as a witness (or
possi bly the other way around). Needless to say, Banni ster never
di scl oses his personal know edge of the critical events. The
undi scl osed information would clearly excul pate O Hara, while it would
incrimnate Bannister and El sa. Thus Bannister has the ultimte
conflict of interest--he seeks to have his client convicted to cover up
his own involvenent in the crime. As they wait for the verdict,

Banni ster tells O Hara that this is one trial he'd like to | ose--and
he's done everything possible to insure that result. He wishes O Hara a
long Iife on death row before he's executed. O Hara then escapes from
the courtroom and flees, setting up the denouenent in which Elsa and
Arthur kill each other in the hall of mrrors.

O Hara sunmmarizes his feelings toward | awers after listening to
Banni ster and Gisby taunt each other. He renmarks that he'd once seen
a pack of sharks so crazed by bl ood that they started devouring each
other. After this spasm of insane violence, all of the sharks were
dead. However, he'd never before seen people act that way.EZI

Most of the essential plot elements in the filmare also in the
novel ; indeed, the novel's narrative is much clearer. The differences,
however, are quite revealing. Wlles renamed the book's protagonist,
Laurence Painter, as Mchael O Hara. He gave O Hara a thick Irish
brogue and a set of political views that resenble those of Wlles

hi nsel f but which are wholly absent in the novel. The lawers in the

22 This fanous speech is quoted in Bret Wod, Orson Wlles: A Bio-Bibliography 210-11
(1990).



filmare nmuch nore vicious than in the novel. In the book, Bannister is
crippled, but he is nbstly on the level. He does not have a conflict
of interest when he represents Painter in the nurder trial and he is
not trying to throw the case. Gisby indeed wants to fake his own
nmurder so he can run off with Elsa, but aside from mani pul ati ng Pai nter
into taking part in the ill-fated scheme, he doesn't appear to be
personal ly repul sive. There are no scenes in which the lawers sit
around and taunt people or carve each other up. El sa (who doesn't
cone from Shanghai) is, of course, every bit as vicious in the book as
inthe film Thus, in adapting the novel, WIlIles made a consci ous
decision to intensify the negative portrayals of the |awers, making
both of theminto unethical creeps. The Lady from Shanghai established
the law firmin Holl ywood iconography as the enbodi nent of evil. Law
firms, it seems, consist of |awers who are personally repul sive and
conpletely lacking in any kind of human virtue. They are greedy and
mani pul ative, they hate each other, they drink too rmuch, and are
general ly seeking to cheat or even to nurder their partners. Although
nost of the law firms in filns preceding The Lady From Shanghai are
present ed negatively,Eﬂthere i s nothing that approaches the venomw th
which Welles portrays the firmof Bannister & Gisby.
C. Filnms of the 1950's and 1960's

During the 1950's and 1960's, the vast npjority of the lawers in
filmwere favorably portrayed,Eﬂbut law firns were usually portrayed

nore negatively than solo Iawyers.Ea Even at their best, the novie | aw

3 gSee text at notes 9-13.

24 see discussion at notes xx .

% Two for the Seesaw (1962) is an exception; the New York law firmin the filmtreats a
depressed Nebraska | awyer very decently by hiring himas a |l aw cl erk and encouragi ng him
to take the New York Bar; we | earn nothing about the firmbeyond that. In The Young
Phi | adel phi ans (1959), the story centers on two law firnms. The firnms are portrayed in a
mostly neutral light, conpeting with one another in a way that seens quite genteel by
nmodern standards. One of the firnms does not try to prevent Tony Law ence (Paul Newman),
a respected tax partner, fromtaking on a big crimnal case for his old friend. Still,
the two senior partners are not very enpathetic. Dickinson is a snob; he maneuvers to

10



firnmse of these decades consist of a bunch of fuddy-duddy old partners
who try to prevent younger |awyers from engaging in any sort of

unconventi onal behavior.EEI For

exanpl e:

1. In By Love Possessed (1961), Arthur Wnner is a fine | awer
and family man but one of his partners is a nasty fellow who is both
crippled and i npotent (shades of Arthur Bannister). The other partner
who is the respected patriarch of the firm is concealing a huge theft
froma trust of which he is the trustee.

2. In The Bi g Hangover (1950), the partners of a small firm
hum | i ate an associate; worse, they are highly unethical and racist.
Havi ng promi sed the City Attorney that they will not interfere with a
Chi nese doctor becoming a tenant in a client's real estate devel oprment,
they schene to nove another tenant into the property "by mi stake" so
the doctor will have no place to go

3. In Young Man Wth |Ideas (1952), a young associ ate receives no
recognition for his outstanding work in preparing for a major trial
The partners hog the glory. The partners and their w ves are snooty
and condescendi ng. The associate is fired after he asks to be nade a
partner.

D. Films of the 1970's, 1980's and 1990's

During the past three decades, the vast mpjority of novie |awers
were portrayed in a negative Iight.EZI When those | awyers practiced in
firms, the negative treatnent sonetinmes became quite vicious. As in

previ ous decades, snall firnms continued to take a bad rap; the | awers

prevent his daughter frommarrying a man who he thinks isn't her social equal; Warton is
ki ndly but cannot satisfy his nuch younger wife.

% |n Athena (1954), a stuffy young partner named Adam Shaw i s running for Congress and is
engaged to a niece of one of the older partners who are as dull and conservative as

di shwater. Wen Shaw threatens to fall in love with a non-conform st and actually shows

some spunk, they do everything possible to bring himback into |ine.

# Asinow, note 5 at 576-82, 584-87.

11



are unpl easant and greedy.EI Small firmlawers treat their associates
and staff badlymand some are total buffoons.Bd A few filnms treated
small firms in a neutral manner, neither positive nor negative.E
The only hal f-way decent |law firns we encounter in filns of the
last thirty years are snall ones that oppose much bigger fi rms. 2 Even
fil mmakers can understand that a solo | awyer cannot possibly nuster the
resources to fight big firmscorced-earth litigation tactics. Even in
these small firms, |awers' ethics are sonmetines dubi ous®l and the
| awyers sonetines treat their clients badl y.EI Asi de fromthese Davids

in conbat with Goliath, just about the only good | awers we see in this

period are the ones who practice by thensel ves.

% |n The Rai nmaker (1997), Bruiser Stone's small firmis definitely into crininality as
wel | as traditional anmbul ance chasing. In Grand Canyon (1991), the protagonist |awer
Mack is a very decent human being, but his partner in a two-person imigration firmis
descri bed as an asshole. Neither Mack nor his wife can explain why Mack remains his
partner. In The Mghty Ducks (1992), a senior partner appropriately conpels an obnoxi ous
and overly aggressive associate to take a leave. During the |eave, the associate finds
his soul as a peewee hockey coach. At that point, the senior partner unjustly fires the
associ ate because the latter won't budge in a dispute over the eligibility of a hockey
player. In Narrow Margin (1990), a law firmpartner steals large suns froma client. In
Sex, Lies and Videotape (1989), a young partner with a gorgeous office cares only for his
affair with his wife's sister and totally neglects his nost inportant client. In the
remake of Cape Fear (1991), one |lawyer sells out a client and cheats on his wife; his
partner tries to suborn perjury. None of this occurred in the original Cape Fear (1961).
See Francis M Nevins, Cape Fear Dead Ahead: Transforming a Thrice-Told Tale of Lawyers
and Law, 24 Legal Studies Forum 611, 633 n.22 (2000).

A particularly notable exanple of the bad small firm appears in And Justice for
Al (1979). This filmeffectively |anmpoons the crimnal justice systemand all of the
players in it. The judges, the prosecutors, the prison guards, and the disciplinary board
are all lowifes of one sort or another. The filmcondems the systemof frantic plea-
bar gai ni ng and contends that the decisions taken by judges and prosecutors are random
inhuman, and wildly arbitrary. Wile the protagonist Arthur Kirkland (A Pacino) cares
deeply about his clients and does his best for themw thin a chaotic and corrupt system
his partners are worthl ess as human beings and as | awers. They are uncaring and
contenptuous of their crimnal clients. Their carel essness, for exanple, gets a
transvestite client killed in prison.
2 gee The G ngerbread Man (1998) (arrogant attorney is abusive to staff and associ ate;
ignores conflicts of interest); Primal Fear (1996) (attorney is materialistic publicity
hound and is abusive to associates and staff).
% 0n All of Me (1991), one partner is a liar and a | echerous buffoon. In the trashy
Madonna vehicle Wio's That Grl (1987), the idiotic senior partner turns out to be an
enbezzl er and killer.
% The law firmin Fatal Attraction (1987) is presented in a neutral manner. Instead, the
fil mdenoni zes career wonen. A lawyer is treated favorably in Mdnight in the Garden of
CGood and Evil (1997); he is a partner in a small firmbut we | earn nothing about the
firm
%2 The best exanples are the small firms representing plaintiffs in Erin Brockovich
(2000), A Gvil Action (1998), and dass Action (1990).
B In AdCvil Action (1998), plaintiff's |awer Jan Schlictmann conmits several ethical
| apses, including the rejection of a settlenment offer without consulting his clients. He
al so di spl ays poor judgnent and poor financial managenment skills on numerous occasions.
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During the last three decades a fundanental change energed in | aw
firmnmovies: the firms got nuch bigger. It dawned on fil muakers that
law firns were increasing in size and power and presented an alluring
target. In alnost all cases,Eﬂanie megafirns resenble the school of
sel f-devouring sharks described in The Lady FromShanghai.EEI Sone or
all of the lawers in large law firns are m serabl e human bei ngs and
greedy, unethical, and uncaring Iawyers.Ezl Big firms are nmoney machi nes
run by greedy old nen that eat their young and are horrible places to
work if you're a half-way decent human being. In conducting litigation
big firns always deploy their superior resources to unfairly thwart
ri ghteous clains brought by their adversaries. Big firns are always on
the wrong side--generally that of the vicious corporation rather than
the deserving plaintiff. Some big firmlawers are utter fools. Let's
| ook at sone of the nore interesting law firmtrashing filns of the
last thirty years.

1. The Verdict (1982)

The Verdict is about a nedical malpractice case. The client
entered a hospital operated by the Archdi ocese of Boston to have a
baby. Something terrible happened during anesthesia, and she |left the

hospital in a vegetative state. Plaintiff's attorney Frank Galvin (a

% In dass Action (1990), the small plaintiff's lawfirmis favorably portrayed, but |ead
partner Jededi ah Ward forgets about his forner clients and has often been unfaithful to
his wife

%] note two exceptions, both based closely on true stories. Since the real firms are
nanmed or identifiable, the filmmakers may have pulled their punches. In A Cvil Action
(1998), the big Boston defense firms play litigation hardball but they play fair. In
this respect the nmovie is nore favorable to the defense | awers than the book which
accuses the | awyers of m sconduct. See note 162, infra. The big firmdefense |awers in
Erin Brockovich (2000) are portrayed in a neutral manner; they appear to be doing their
jobs conmpetently and ethically. |In both filnms, the clients conceal ed critical evidence
but their law firns are not bl aned

% See text at note 22

% In addition to the films discussed in the text, large firms and their |awers are
effectively trashed in Jagged Edge (1985) (associate has affair with client and | oses
all judgnent); Legal Deceit (1997) (brutal firmdownsizing and ridiculous ethics); Curly
Sue (1991) (partners nasty and unethical); Trial & Error (1997) (senior partner is gruff,
nasty, and inconsiderate); Cueless (1995) (senior partner bullies other |awers); The
Big Chill (1983) (unlike her previous clients when she was public defender, associate's
present clients only rape the earth); The Good Mdther (1988) (big-firmpartner is
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sol o practitioner played by Paul Newnan) is certainly no bargain. He's
a hopel ess al coholic, an anmbul ance chaser (he hands out his business
card at strangers' funerals), he neglects the case until ten days
before trial, he takes no depositions, he turns down a settlenent offer
wi t hout consulting his clients, he blabs about the case to his girl
friend, he handles the trial ineptly, and comits various other sins.
By virtue of astounding good |uck (assisted by breaking into a nmail box)
and an el oquent cl osing, he salvages victory in a case he has done
everything humanly possible to |ose.

But Galvin, at least, has a good heart. You can't say that for
the defense | awyer that represents the Archdi ocese. Lawer Ed Concannon
(James Mason) is a partner in a large corporate Boston firmthat shares
pal atial quarters and enploys servants in livery. Someone describes
Concannon as the devil incarnate and he does everything possible to
live up to the description. Concannon pads the client's bill by vastly
overstaffing the case; he conducts conferences and wi tness preparations
with every young lawyer in the firmpresent. He bribes the plaintiff's
expert witness to di sappear at the last nmonment so that Galvin has to
scavenge for a new expert (who turns out to be inconpetent). He
enpl oys Laura Fischer, a | awer who has taken a |l eave fromhis firm and
wants to return, as a sexual spy. Fischer seduces Glvin and steals
all the secrets of the plaintiff's case while sharing Galvin's bed.
Concannon sonehow has tucked Judge Hoyle in his pocket; Hoyle conducts
the settlenent negotiations and presides over the case in a blatantly
bi ased fashi on.

In a late night conversation, Concannon slips Fischer a check to

pay for her work as a |lawer-prostitute. He also articulates his

j eal ous, vengeful, and puritanical in child custody dispute); Hook (1991) (partner has no
time for famly and believes spotted ow s should be a casualty of evolution).
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"phi | osophy" of |aw practice. He explains that as a young | awer, he
told a partner that he had done his best, but the partner told himthat
you're paid not to do your best, you're paid to win. Concannon took
that advice to heart and ever since he has done whatever it takes to
win. Wnning, he explains, is what pays for the luxurious offices and
the pro bono cases the firmhandles, for Fischer's fine clothes and his
whi skey. He declares to Fischer: "You wanted to return to the world.
Wl come back!" No scene in any filmhas better encapsulated | aw as a
filthy business rather than as a profession. The Verdict was a
andmark filmthat set the agenda for the treatnent of big firnms during
the renmai ning years of the twentieth century.

2. Cass Action (1990)

Class Action involves a product liability claimbased on an
expl odi ng gas tank in the Argo Meridian, a disaster on wheels not
unli ke the notorious Ford Pinto. W learn that Argo knew that the gas
tank would blow up in an accident if the turn signal was clicking, but
figured it was cheaper to | eave the design al one and pay the occasi ona
damage claim On the plaintiff side is Jedediah Ward whose small firm
specializes in personal injury cases, especially products liability.
Jed is pretty tricky, but he basically plays by the rules.

Representing Argo Mbtors is a San Francisco nmegafirmthat will do
just about anything to win. Jed's daughter Maggie Ward is a senior
associate at the firmand is heavily involved in the Argo case. Maggie
has a miserable personal life. She hates her father. She despi ses her
work and drinks herself to sleep. She's having a secret affair with
M chael, a young partner who devi ously mani pul ates her. But the Argo
case is the key to partnership, so Maggi e does whatever she is told to
do. On the instructions of the senior partner, we see her viciously

and pointlessly browbeating a deposition w tness who suffered horrible
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burns from an expl odi ng Meridi an and whose entire fanm |y had been
killed in the fire.

Plaintiffs request a test report on the Argo that shows Argo knew
al | about the exploding gas tank problem Again acting under
instructions fromthe senior partner, Maggie and M chael thwart
di scovery by burying the docunment in truckloads of extraneous paper.
Maggi e reluctantly participates in deliberately m s-indexing the
docunent so it can't be located in the paper blizzard. In fact,
unknown to Maggi e, M chael renpved the docunent entirely fromthe
material sent to plaintiff, just to make sure it wouldn't be found.

He al so destroys Maggie's copy of it. In the end, Maggi e sells out her
client by secretly switching sides. |In the process, she know ngly
causes Mchael to give perjured testinmony in order to discredit Argo by
showi ng that his testinony was fal se.

3. John Grisham's view of big law firms: The Firm and The
Rai nmaker &

John Gi sham has nmade a very profitabl e business of trashing | aw
fi rrrs.'a?"| Just about the only decent human beings and ethical |awers to
be found in Gishams books® are Iaw students and pr of essors, ml egal

k=l

service Iawyers,mlawyers who work for free, ™ and young | awers j ust
entering the profession who have yet to be tainted by it.EI Even these

wort hi es sonetimes have to resort to skirting or outright breaking the

% &ishamal so wote the screenplay for The G ngerbread Man involving a small law firm
and a caring but arrogant, unethical, and inpulsive |lawer. See note 29.

% @ishamsold far nore books in the 1990's than any other author. See [Owens article in
t hi s synposi un

4 Anpong the few exceptions are Jake Brigance in Gishamis first book A Time to Kill

(1992; film1996). Gishamwote this book before he hit on his magical |awer-trashing
formula for riches. Brigance, a struggling solo practitioner, is a decent person and a
skillful |awer who cares deeply about his clients. Some of his |awyer friends,
however, are not so nice.

“1 The Pelican Brief (book 1992, film1993), A Time to Kill (book 1992, film 1996), The
Runaway Jury (1996).

42 The Street Lawyer (1998), The Chanber (book 1994, film 1996).

% The Chamber (book 1994, film 1996), The Cient (book 1993, film 1994).

4 The Firm (book 1991, film 1993), The Rai nnmker (book 1995, film 1997).
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rules of ethics (as well as the crimnal law) to defeat their
adversaries. B But when it comes to law firms Grisham never lets up.
Invariably, lawers in law firms are scum sucking sharks; their clients
are col d-bl ooded profiteers and white-collar crimnals. Two of the best
exanpl es, The Firm and The Rai nmaker, have been filned and will be

di scussed presently. But in books that have yet to be adapted into
films, Grishamtrashes law firnms (both big and small) every tine.

Consi der these exanpl es:

e The wholly evil firmthat represents big tobacco in The

Runaway Jury (1996)

e The noney-grubbi ng poor-people-evicting firmin The Street
Lawyer (1998)

e The pack of thieves in The Partner (1997) who think nothing of

cheating the government and one anot her

e The extraordinarily greedy and crooked probate |lawers in The
Testament (1999).

In the filnmed versions of Gishanmls books, big law firms are
absol ute pits of evil . B n The Firm (1993), Mtch MDeere (Tom Cruise)
graduates from Harvard deeply in debt with a wife to support. Wo
could resist the nice guys fromthe Menphis firmof Bendini, Lanmbert &
Locke who aggressively recruit hin? It's a tax law firm just what
McDeere was hoping for, and they are unbelievably generous when it
cones to noney and ot her perks. True, you have to work | ong hours,
it's difficult to get honme fromwork before your wife hits the sack
some of the tax shelters | ook awfully aggressive, and associates are

encouraged to pad the bills. But so what?

W1 liam Sinmon, Mral Pluck, 101 Colum L. Rev. 421, 425-29 (2000).
% |n The Cient (1994) and A Time to Kill (1996), two other filns based on Grishanms
books, the prosecutors are anbitious and unscrupul ous. Unethical prosecutors are beyond
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VWhat is that the firmturns out to be a well-conceal ed subsidiary
of the Mafia, up to its ears in every sort of white-collar crinmnality
as well as the blue-collar variety. The partners enploy hired killers.
Associ ates who catch on and try to | eave are nurdered. Confront ed
with proof of all this, MDeere joins forces with the Justice
Department. The nessage is quite clear: law firns are crimna
enterprises, even though they have beautiful offices and the partners
dress nicely.

In The Rai nmaker (1997), Rudy Bayl or (Matt Danon) graduates from
Memphis State | aw school. A big law firmoffers hima job, but it
cruelly and unethically reneges at the last mnute. The only job he
can find is with Bruiser Stone. Bruiser also enploys para-|lawer Deck
Shifflet (Danny DeVito).Ezl The firmis obviously engaged in a range of
illegal activity. Deck teaches Rudy the fine points of anbul ance
chasi ng and Brui ser vani shes to the Caribbean just ahead of the Justice
Depart nment.

Hopi ng to continue eating after his job evaporates, Rudy and Deck
pursue a case that Rudy turned up in the |aw school's clinic. It's a
bad faith clai magainst a health i nsurance conpany that refused to pay
for a bone marrow transplant for a dying young man. In fact, as Rudy
finally learns, the conpany never pays benefits to any of its insureds;
it just collects prem uns and stonewal | s. &

| mpl ausi bly, Rudy and Deck manage to take this case to trial and,
with the help of a synpathetic judge and sone exceptionally aggressive
i nvestigative work and good luck, they win it big tine. Unfortunately,

the insiders have | ooted the insurance conpany which files for

the scope of this article, however. See generally Peter Robson, Adapting the Mdern Law
Novel : Filmng John Grisham 28 J. of Law & Society 147 (2001).

47 A para-lawer is a | aw school graduate who can't pass the bar.

% &isham appears to hate insurance conpanies as much as law firms and prosecutors.
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bankruptcy, so neither the lawer nor the client will collect anything
At that point, Rudy disappears into the sunset with a young worman he'd
been sleeping with while also representing. Incidentally, Rudy killed
her ex-husband with a baseball bat, but he lies to the police about
what happens and lets her take the rap. He's |eaving because he's
already fed up with law practice; after all, "each time you try a case,
you step over the line. You do it enough tinmes and you forget where
the line is."

Rudy is up against a big firmrepresenting the insurance conmpany
led by Leo Drumond (Jon Voight). |In typical Gishamstyle, Drumobnd' s
firmwll do anything to win. Various tactics include stalling the
case in the hope that the plaintiff will die, tapping the phones in
Rudy's of fice, causing enployees to disappear on the eve of their
deposition, and turning over the claims manual with the key pages
renoved (the ones about how enpl oyees shoul d give claimnts the old run
around and always deny their clains). Sone of these sins mght be
attributable to the client rather than the lawer; it is never clear
how much the big firmlawers actually know Just for good neasure,
the filmtosses in a couple of rather nasty |awer jokes.

4. Regarding Henry (1991)

We neet Henry Turner (Harrison Ford), an arrogant, philandering
type-A partner of a large defense firm as he delivers a killer closing
argunent in Mtchell v. East Shore Hospital, a medical mal practice
case. The plaintiff says he told the hospital he had di abetes; the
hospital staff denies it. Just his word against theirs, Turner assures
the jury--and then there's the plaintiff's alcoholism The | awers
celebrate their great victory back at the firm

Turner is shot in a convenience store, suffers terrible brain

damage and menory | oss, and goes into a prolonged rehab. Utimtely he
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gets back his speech and tries to return to work at the firm He
exanmines his own file of the Mtchell case and di scovers evidence that
Mtchell did informthe hospital staff of his diabetes. Cbviously,
Turner knew this and suppressed the evidence in discovery and trial
When he calls it to the attention of his fellow partners, they scoff.
Bi g deal, they say, that's what's paying for our lunch. Just another
set of big firmsharks routinely engaging in dirty litigation tactics.
And they won't let Turner go near any nore of his old case files. Wo
knows what he'll turn up next?

5. Phil adel phia (1992)

This filminvolves a big Philadel phia law firmthat discharges a
seni or associ ate naned Andrew Beckett (Tom Hanks). Beckett says it's
because he has AIDS--a violation of federal anti-discrimnation |Iaw.
The firm says they fired hi mbecause of sloppy work--even though they
had just assigned the vitally inportant Hi gh-Line case to himbefore
di scovering his affliction. To justify the discharge, they concoct a
phony story in which Beckett is charged with losing the conplaint in
t he High-Line case, alnpbst causing the firmto mss a critical filing
deadline. [It's clear that senior partner Charles Weeler (Jason
Robards), once Beckett's nmentor, is very unconfortable being around
soneone who is gay and especially sonmeone with full-blown AlDS
Therefore, he orchestrates the nonsense with the | ost conplaint and
fires Beckett. The firing scene shows law firms at their hypocritica
wor st .

Beckett can't find anybody in Philadel phia to take on the
powerful firmin a discrimnation lawsuit. Finally he persuades sol o
practitioner Joe MIler (Denzel Washington) to overconme his honophobia
and take the case. Throughout the trial, the lawfirmis shown in the

wor st possible light. On the stand, the partners fal sely deny that
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they ever suspected that Beckett had AIDS and they |lie about the
quality of his work. Their [awer, Belinda Conine (Mary Steenburgen),
adopts a condescendi ng manner and she criticizes Beckett's lifestyle
choi ces--just the wong approach in a case where the jury's synpathy is
bound to lie with the plaintiff. Thus we learn that big firms are

vi ci ously honmophobi c, even turning against their best |awers when
they're found to be gay or to have a fatal disease. Naturally, they
don't hesitate to lie to cover their tracks.

6. Fromthe H p (1987)

Because he is desperate to get trial experience instead of
library assignnents, associate Stormy Wathers uses trickery to get an
assault case assigned to himinstead of a partner. He and opposing
counsel cooperate in putting on a ridiculous charade at the trial
Weat hers' firmwants to fire himas an i nconpetent buffoon. Instead,

t hey make him a partner one year out of |aw school because his antics
brought in so nmuch business that it increased partner profit shares by
$28,000. The firm assigns hima death penalty case they are sure he
will lose so they can get rid of him Gudgingly they adm re himwhen
he destroys the courtroom furniture during his opening statenent.
Because he decides his client is guilty, he provokes the client to an
enraged outburst in court so he will be convicted. This film shows that
the work done by associates is unbearably tedious, that big firm

| awyers are highly unethical, and that the partners are greedy, stupid
buf f oons. &

7. Liar Liar (1997)

Big firmassociate Fletcher Reade (Jim Carrey) is a pathol ogi ca

liar. He sinply cannot tell the truth either to his famly or in his

4 The filmwas co-witten by David E. Kelley--creator of The Practice and Ally MBeal .
Thus the filmwas far fromKelley's |last word on the subject of law firns.
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practice. Hs law firmrepresents Ms. Cole who signed a pre-nupti al
agreenment pronmising to remain faithful to her husband. She has
breached this prom se on numerous occasions and is in danger of being
cut off with nothing in her pending divorce. The law firmis
desperate to sal vage sonething for her (and for thenselves) and the
only way is by introducing perjured testinony in court. Mranda, the
supervising partner, asks a young associate to do it and is turned
down. But no problem-Reade is more than happy to do the job. Lying
is his mddle nane. In a brilliant scene, he assures the client that
the perjured testinmony he has prepared for her is perfectly legitinate;
in fact she's really the victim After the client |eaves, Mranda
sexual | y harasses Reade.

Reade's little boy casts a spell on his father which requires him
to tell the truth. This is a serious professional setback. In one
hunorous scene, Reade (unable to lie) goes around the table at a
partners' neeting and tells each of the partners what he really thinks
of them As he truthfully ridicules each of them they break up in
| aught er . But as viewers we're left with the inpression that Reade's
firmconsists (with the exception of one honest associate) of a greedy
pack of liars and thieves.

8. The Devil's Advocate (1997)

This filmcarries the idea of law firns as the enbodi nent of evil
toits absolute limt. The anti-hero is an arrogant young Fl orida
| awyer named Kevin Lomax (Keanu Reeves) who strangely never |oses a
case. At the beginning, Lomax is a prosecutor, then a defense | awer
who nmanages to win acquittal for a disgusting child nolester (whom

Lomax knows is guilty).EEI

%0 At several points in the film the filnmakers send a strong nessage that crim nal
defense | awyers who do their job properly are doing sonething very wong. |In the
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A New York negafirmhires Lomax, first as a jury consultant, then
as a litigator. Again, Lomax appears to have al nbst supernatura
powers. He quickly begins to ignore his wife Mary Ann by wor ki ng
i nhuman hours. Wile she has a nervous breakdown, Lonmax keeps w nni ng
cases through dubious tactics. Meanwhile, we swiftly [earn what kind
of firmhe's working for and the type of clients it represents. It
speci alizes in sleazy trans-national deals, weapons snuggling, drug
conspi raci es, and docunent shredding. A partner who threatens to rat
the firmout to the Justice Department is nysteriously assassinated.

John MIton (Al Pacino), the managi ng partner of the firm
turns out to be the Devil hinself. Wy would Satan return to earth as
a bigfirmlawer? As MIton explains, |law practice is "the new
priesthood." It's the "ultinate backstage pass" to every sort of
di sgusti ng human behavior. MIlton, we discover, is Lonax's father
Thus Lomax's mracul ous success rate at trial is attributable to his
satanic powers. MIlton's plan is to mate Lonmax to his half-sister to
produce a whol e new breed of |awer-devils who will win "acquitta
after acquittal, until the whole world stinks to high heaven."

Here we arrive at the end of the trail that O son Wlles blazed
in The Lady from Shanghai: solo |awers nay be good or bad, but
lawers in law firns, and the firns thenselves, are inherently evil.
Law firms lie, cheat, steal and kill to make nmoney and protect
t hensel ves. Their young | awyers toil 'round the clock to make noney
for the partners. As viewed through the Iens of the novies, law firms
are, indeed, instruments of the devil.

F. Law firns on tel evision

denouenent of the film Lomax is given another chance to try the sanme child nolesting
case. This time he withdraws in the mddle of the trial right in front of the jury,
insuring that his client will be disbelieved and convicted. The fil makers nmake their
poi nt unm stakably clear: no noral person could represent a criminal defendant he thinks
is guilty.
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Surprisingly, the portrayal of law firns on television is totally
different fromtheir treatnment in film The nost inportant of the
early television law firms consisted of Lawence and Kenneth Preston
the father and son team on The Defenders. This series ran from 1961-65
and is fondly remenbered by the generation of people of which this
witer is a menber.EZI Each week, the Prestons tackled another mgjor
soci al problem such as abortion, nercy-killing, the anti-Comruni st
bl ackl i st, censorship, or racial discrinination. The series also
expl ored a whol e range of crimnal procedure issues, including the
i nsanity defense and search and seizure. The show mai ntained an
unabashed |iberal sensibility. The Prestons didn't solve all the
probl ems, and the shows often left major issues unsettled. However,
the Prestons were paragons of personal virtue and ethical commtnent as
| awyers. How they got paid, if at all, was never discussed.EZI

Law firms returned to the small screenEaVWth the highly
successful series L. A Law which ran from 1986 to 1994 and conti nues
to run in syndication in many cities.B L. A Law concerned a nid-size
law firmwith partners and associates, a staff of non-lawers, a varied
clientele, civil as well as crimnal cases, a beautiful office, and a
managi ng partner who always worried about the bottomline. The show
was the first to explore the econom c aspects of |aw practice and the

i nterpersonal dynanmics of lawfirmlife. It tackled thorny |Iega

! See David Ray Papke, The Defenders, in Robert M Jarvis and Paul R Joseph, PRIME TIME
Law 3-15 (1998).

52 pi cket Fences was a worthy successor to The Defenders in using the courtroomformt to
expl ore social issues. The show involved a solo |awer, not a law firm See Dougl as E.
Abrans, Picket Fences, id. at 129-44. Sone other short-lived shows involving idealized
law firms include The Associates (1979-80) and Storefront Lawyers (1970-71). See Steven
D. Stark, Perry Mason Meets Sonny Crockett: The H story of Lawyers and the Police as

Tel evision Heroes, 42 U. Mam L. Rev. 229, 256-57, 277 (1987).

5 Matl ock, which ran from 1986 to 1993, focussed nostly on the heroic character of Ben
Mat | ock, an attorney/detective in the Perry Mason nold. Unlike Mason, Matlock had an
associ ate attorney, usually one of his daughters. See Gail R chnond, Matlock, in Jarvis
& Joseph note 51 at 55-64.

% see Stephen Gllers, Taking L.A Law More Seriously, 98 Yale L.J. 1607 (1989); Charles
B. Rosenberg, An L. A Lawer Replies, 98 Yale L.J. 1625 (1989); John Brigham L. A
Law, in PrRM TIME LAW note 51 at 21-32.
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i ssues and often confronted difficult ethical problems.EEI Whi | e sone of
the | awyers were negatively portrayed, particularly managi ng partner
Dougl as Brackman and famly |aw specialist Arnold Becker, nobst of the
| awyers were very favorably portrayed. On the whole, L. A Law sent a
nmessage to viewers that you could make a | ot of noney and have a
wonderful life style while working as a teamon fascinating | ega
probl ems and doing |lots of good al ong the way.EEI Thi s benign vi ew of
law firnms and | aw practice undoubtedly attracted nany young people to
| aw school

More recently, The PracticeE]again focused on a law firm this
time a bottomfeeding, scrappy Boston firm This firmdefends a | ot of
sleazy crimnals and often cuts ethical corners. Many tinmes, the show
has dealt with the economic realities of small-firmpractice--who wll
make partner, partnership profit shares for rainmakers, collecting
fees, escaping fromjudicial sanctions, whether unattractive clients
shoul d be turned away, autocratic decisionnmaki ng by the senior partner,
and so on. The lawers have personal problenms such as finding suitable
partners or reconciling their |law practices and their personal I|ives.
Their work lives and their personal lives are hopel essly i ntertw ned. &l
Yet all of the lawers and staff nenbers are attractive and synpathetic

as they struggle with the sonetimes harsh realities and ethica

% Many times the | awers exercised situational ethics--what Sinon calls "noral pluck."

Simon, supra note 45 at 429-35. Typically, senior partner MKenzie argued for applying
mechani cal bl ack letter rules of ethics, while managi ng partner Brackman cared little for
ethics and thought only about the economc bottomline. Many of the other |awers of
McKenzi e, Brackman were prepared to stretch the rules of ethics when necessary to pursue
a just cause.

% As Simon wote, "Subject to prelimnary and episodic struggles, the heroes enjoy
abundant wealth, stylish consunption, good |ooks, sex, and above all, exciting work." |d.
at 429-30. See also Marc Gal anter & Thomas Pal ay, Tournanment of Lawyers ix to xi (1991).
One well-controll ed study concluded that heavy watchers of L. A Law had nuch nore
favorabl e opi ni ons about attorney persona, such as character, conposure, physical
attractiveness, power, presence, and sociability, than did non-watchers of the show. See
M chael Pfau et. al., Television Viewing and Public Perceptions of Attorneys, 21 Hum
Comm Res. 307 (1995), discussed in Asinmow, Nova, note 5 at 557.

57 See Sinon, note 45 at 435-40; Brett Kitei, The Enduring Appeal of The Practice and
Ally MBeal, 7 UCLA Ent. L. Rev. 169 (1999).

%8 See Christine Alice Corcos, Wnman Lawyers, in Prine Time Law, note 51 at 219, 233.
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conundruns of small firmpractice. These are people we |ike, and wi sh
we could be |ike. Bl

Ally MBeal is another highly successful show based on a small
law firm However, MBeal is nmore a situation conedy or buddy-type
show that could be set in any sort of office environment. The |ega
content of the shows is usually silly. Mostly the show is about
personal relationships and the |ack thereof, sexual fantasies, and the
bi zarre behavi or of the various people who work at the lawfirm To
the extent that it is about a law firmand | aw practice, MBea
probably makes it seem fun and attractive. b

It is a striking phenonenon that law firns are portrayed

much nore favorably on dramatic television series than in film Like
other team enterprises such as hospitals, schools, television stations,
or police departnents, law firns provide a great platformfor ensenble
casting and for story lines and character devel opnent that continue for
nunerous epi sodes. M guess is that a series needs to be based
primarily on a range of characters with whomthe audi ence can
enpat hi ze. A few unsynpathetic or even nasty characters anong the
regul ar cast may be acceptable, but we really don't want to invite
sl eazy people into our living roonms every week

From anot her perspective, the treatnment of law firns in

contenporary novies and tel evision nmay not be so inconsistent. Note

* The sameistrue of the small domestic relations firm in Family Law.

€ gSee Kitei, note 57. As this article was conpleted, The First Year debuted on NBC and
was cancelled after a few episodes. The show concerned five housenates who were first
year associates at a big San Francisco firm The life of first year associates as
depicted on the show was |udicrously unrealistic. They had plenty of time to pursue
their lifestyles and hyperactive sex lives, they had their own interesting clients and
matters to work on, and they suffered no |ong and boring assignnments to be conpleted
under deadline pressure. As in Ally MBeal, the show was nore about the rel ationships

among the five housemates than about their life at work. |f there was any nessage
however, it was that young associates in big firms have lots of fun, receive high
sal aries, and enjoy pleasant and fulfilling work. Sparks, a cancelled show that ran on

BET, was another sit-combased on a famly firmof African-Anerican attorneys
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that the tel evision series about IaM/firnsEﬂ(other than The First Year)
are based on small firns. MKenzie, Bracknman had a nodest nunber of
partners (around six to eight) and a handful of associates. The
matters that MKenzie, Brackman handl ed, such as estate pl anning,
crimnal law and famly law, were rmuch nore typical of small firns than
| arge ones. The firns in The Defenders, The Practice, and Ally MBea

were and are nuch small er than McKenzi e, Brackrran.EZI

In contrast, many
of the truly ugly law firnms in contenporary novies are quite | arge;
i ndeed, virtually the only law firns that are favorably portrayed in
contenmporary filmare small firms that oppose big firns.
1. PROFESSI ONALI SM PROFI T SEEKI NG, AND THE EVOLUTI ON OF Bl G LAW FI RVS
A.  Two ways to think about the practice of |law professionalismand
busi ness

The world of |aw practice can be viewed through two different
prisms: the professional prismand the business prismEEI Hi storically,
| aw has been considered a profession. The actual neaning of the words
"profession" and "professionalism vary considerably, depending on who
is using them and for what purpose.EZI At a mnimm |ega
professionalismincludes at | east these core el ements: specialized
trai ning, know edge that is inaccessible to a |lay person, protection
agai nst conpetition under state law, an obligation to place the
interest of the client ahead of the interests of the |lawer, a binding

code of ethics, and self-regulation. Professionalismis generally

61 Other than the failed The First Year. See note 59

62 (ccasionally, as in several episodes involving tobacco litigation, the |awers of The
Practice went up against big firns. The big firms were negatively presented.

% See generally Russell G Pearce, The Professionalism Paradi gm Shift: Wy Discarding
Prof essi onal |1deology WII Inprove the Conduct and Reputation of the Bar, 70 N.Y.U. L. Rev.
1229 (1995)

% 1d. at 1237-40 (citing many works that define and expl ain professionalism; ABA

Commi ssion on Professionalism "In the Spirit of Public Service:" A Blueprint for the
Reki ndl i ng of Lawyer Professionalism" 112 F.R D. 243, 261-63 (1986) (hereinafter

Bl ueprint); Ysaiah Ross, Ethics in Law 54-72 (2001); Raynan L. Sol onpn, Five Crises or
One: The Concept of Legal Profesonalism 1925-1960, in Robert L. Nelson, David M Trubek,
and Raynman L. Sol onbn, Lawyers' |deal s/Lawyers' Practices 144-54 (1992)
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understood to include a certain degree of autonony and i ndependence
both from government and fromclients. As to relationships with
clients, a lawer is expected to exercise independent judgnent with
respect to tactical decisions and to influence clients in the direction
of nmore prudent, noral and responsible behavi or . B Finally,
prof essi onali smincludes some form of public responsibility.E;I What
"public responsibility” entails is disputed, but it probably includes
at least some obligation (mandatory or aspirational) to provide
services to those in needEzl and a set of obligations of cooperation and
respect toward justice-dispensing institutions such as courts,
arbitrators, or adm nistrative agencies. |t probably includes
responsibilities toward the profession itself such as serving on bar
conmittees or assisting in continuing | egal education

The second way to think about private law practice is that it is
a highly competitive, profit-maxin zing business |ike any other.EEI It
consi sts of big businesses (large firms) and snall businesses (sol os or
small firms). Al conpetitors in the market aimto deliver services
efficiently in order to earn as much noney as possible. Under this
nodel , | awers can and do seek profit by any neans short of violating
positive crimnal or civil laws. 1In this sense, the codes of ethics
that bind lawers are just one nore regulatory |aw that nust be adhered
to (but which can often be skirted). Conpetition between firns for
clients and for desirable associates or partners is and should be

rut hl ess and unbri dl ed.

% See, e.g., Anthony T. Kronman, The Lost Lawyer 128-46 (1993); Sol Linowitz & Martin
Mayer, The Betrayed Profession 4, 12-14, 21-46 (1994); Erwin O Smigel, The Wall Street
Lawyer 6, 343-44 (1969); Robert W Cordon, Corporate Law Practice as a Public Calling, 49
Mi. L. Rev. 255 (1990) (lawyers should counsel clients not to subvert regul atory
schenmes); WIlliamH Sinon, Babbitt v. Brandeis: The Decline of the Professional |deal,
37 Stanf. L . Rev. 565, 565-571 (1985) (summarizing approach of Brandeis and Parsons);

Bl ueprint, note 63 at 278-80.

% See Smigel, note 64 at 8-12.

5 Blueprint, note 63 at 296-99.
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Under the business nodel, |awers owe no public responsibilities
and have no autonomy fromtheir clients. A |lawer earns the nmaxinmm
profit by assisting clients to do what they want to do. The |awer
shoul d do so wi thout any concern for nmorality, for the interests of
third parties, the interests of the general public, or even the |ong-
run interests of the client. The |awer is expected to extract the
maxi mum possi ble return fromclients and has no responsibily to charge
reasonabl e fees or to work for clients who cannot pay fees. Nor does
the | awyer owe any obligation to the profession or to the institutions
of justice. Under the profit-naximzing nodel, a |lawer is expected
only to pursue econonmic self interest and to adhere to positive | aw
i ncludi ng binding (but not aspirational) rules of ethics.

Bot h of these nodels, of course, are oversinplified and
reductionist, and | aw practice has never conforned entirely with either
of them Law practice has always contai ned a strong professiona
el ement and a strong business elenent and it always will. The
evol ution of present-day negafirms can be expl ai ned by econonic
factors,Eﬂbut it can al so be understood as a perceptible shifting of
t he pendul umtoward the busi ness nodel and away fromthe
professionalismnndel.EII The business v. professional antinony is
hel pful not only in understanding the world of present-day |aw practice
but also in interpreting the filnms that tell stories about that world.

B. The evolution of big |law firmsid

% pearce, note 62 at 1241-46. See Robert W Gordon, Wiy Lawyers Can't Jut be Hired Guns,
in Deborah L. Rhode, Ethics in Practice 42-55 (2000) (attacking the business nodel).

% See text at notes 81-83.

" O course, fromtime i menorial, |awers have been benpaning the fact that the once-
great profession has turned into a business. Pearce, note 62 at 1241-63; Deborah L.
Rhode, In the Interests of Justice 1-22 (2000). However, in our times the pendul um seens
to have swung further toward the business side of the clock than ever before.

™ This necessarily brief treatnent of the remarkable evolution of the large law firmis
based on Rhode, note 69; Galanter & Palay, note 56; Kimlsaac Eisler, The Shark Tank
(1990); Robert L. Nelson, Partners with Power (1988) (hereinafter Nelson); Walt Bachman,
Law v. Life (1995); Lincoln Caplan, Skadden (1993); Macklin Flem ng, Lawyers, MNbney
and Success (1997); Mary Ann d endon, A Nation Under Lawyers (1994); Mchael H Trotter,
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Si zeable law firnms began to enmerge in New York City around the
turn of the twentieth century to represent large institutions such as
corporations or governnent entities.Ez The economic rationale of big
firnmse remain the sane today as a century ago. Large firns exist to
t ake advant age of “specialization, econom es of scale, and |everage.

Law firms enploy a | arge nunber of highly specialized | awers.
Thus the firms can offer clients quick access to sophisticated,
experienced | awers over the entire range of the client's needs.
Speci ali zation is al so advantageous to individual |awers since it
enables themto maxinize their human capital and create a conpetitive
advant age over other Iawyers.ﬂn

Bi ghess affords such econonmi es of scale as the ability to
purchase costly cutting-edge technology. It allows the firms to enpl oy
a large corps of non-lawer staff nenbers (such as office managers,
word processors, technol ogy experts, or paral egals) or providers of
ancillary services (such as | obbying). Bigness creates a fluid |abor
pool of lawyers that can be inmredi ately depl oyed to neet unpredictable
staf fi ng denmands, such as conplex, high-stakes litigation or a hostile
takeover; smaller firms nust hire contract |awers or associate wth
other firnms to neet such crises. Large size also permits synergies to
occur between lawyers with different skills and client bases, so that

the firmcan market new services to existing clients.

Profit and the Practice of Law (1997); Richard Abel, American Lawyers (1989); Peter

Megar gee Brown, Rascals: The Selling of the Legal Profession (1989); Randall S. Thonas,
Stuart J. Schwab & Robert G Hansen, Megafirnms (unpublished draft of March 14, 2001);
Synposi um The Law and Economics of Lawyering, 84 Va. L. Rev. 1411-1797 (1998); Deborah
K. Hol nes, Learning from Corporate Anerica: Addressing Dysfunction in the Large Law Firm
31 Gonzaga L. Rev. 373 (1995-96); Ronald J. Glson & Robert H WMookin, Sharing Anong
the Human Capitalists: An Economic Inquiry into the Corporate Law Firm and How Partners
Split Profits, 37 Stanf. L. Rev. 313 (1985).

> Galanter & Palay, note 56 at 4-19.

™ By the same token, the big firmstructure allows |awers to reduce the risk that their
income will fall as their particular specialization wanes or their clients leave the firm
or fail. See G lson & Mookin, note 70.

30



Leverage i s based on paying an hourly wage to | egal workers such
as associ ates and paralegals but billing themto clients at a nuch
hi gher rate.EZI This process generates a surplus in the form of
partnership profits. If a firmw shes to continue to exploit its
ability to extract a surplus fromthe associates, it must grow by
hiring nore associates to replace those who have left and those who
have nade partner, thus maintaining the associate to partner ratio. @

On the downsi de, of course, |argeness, especially if acconpani ed
by multi-office or nmulti-national branching, nmay create significant
di seconomni es of scale. Largeness generates serious management
conplexity.ﬂa It generates a constant needs to recruit hordes of new
associ ates to replace those who either |eave or make partner. It is
likely to increase the difficulty of reaching consensus anbng partners
and create problens of intra-firmcommnication. It requires that
managenment deci sions be nmade by elite groups of partners, effectively
di senpowering the renaining partners. Largeness and dispersion also
magni fy the difficulties of nonitoring paral egals, associates, and even
partners to prevent poor quality work or slacking off. Largeness al so
magni fies the problemof conflicts of interest; the nore clients a firm
has, the nmore likely the firmis to find itself on both sides.

The big firm econom ¢ nodel worked very well, and firns grew
nodestly but steadily through the 1960's, spreading from New York to
ot her | arge cities. @Firms grew slowy in size. They farned out npst

of the litigation business,Eﬂbelieving that transactional and

7 Associates who generally have few clients of their own willingly trade their |abor for

a salary to partners who have nore work than they can do. See Galanter & Palay, note 56
at 89-98 for systematic treatnent of this exchange transaction.

1d. at 98-108

% See Caplan, note 70, recounting at many points the turnoil over managenent at Skadden,
Arps. For exanple, see 233-35 (struggle by younger partners to gain managenent roles),
249-56 (struggle over who makes partner during recessionary period).

" See Galanter & Palay, note 56 at 20-36.

® Caplan, note 70 at 139-40; Linowitz & Mayer, note 70 at 96-100; Fleming, note 70 at 5-
6.
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counseling work was nore profitable and nore dignified. During this
era, big law firms did not function altogether |ike other profit-
maxi m zi ng service busi nesses such as advertising agencies, television
net wor ks, or weight-reduction salons. Instead, they were characterized
(or at least claimed they were characterized) nore by the
prof essi onal i sm nodel than the business nDdeI.Ezl

For exanple, advertising of firmservices was unthinkable and, in
fact, was prohibited by binding ethics codes. Even permssible forns
of marketing, such as encouraging clients to switch law firns, were
consi dered bad form Bl CGenerally, big clients turned over all their
legal work to a particular firmand stayed with that firmfor
generations. dients seldom questioned bills or took significant |ega
work in-house. Firns allowed their lawers to continue practicing in
departnments that yielded | ess profit than other departments.EZI Lawyers
nostly acted in a civil fashion toward their opponents and there was an
at nosphere of trust anong practicing | awers.

On the personnel side, there was ninimal turnover of |awers.
Young associ ates were recruited fromelite | aw schools. Partners and
seni or associates took the tinme to provide excellent training in
professional skills and in nmentoring. Associates could tag along to
neetings and | earn the nuts-and-bolts skills of client nmanagenment or
negotiati on. Many associ ates progressed snoothly to partnership.
Those who failed to make partner were graciously eased into jobs at
| esser firns or in corporate in-house legal staffs. Fromthere,
hopefully, they would continue to refer business to their former
enpl oyer. Lateral hiring of partners (or even senior associates) was

quite rare. Partners could remain with the firmas |Iong as they w shed

 See Smigel, note 64 at 1-14 (1969)
8 Linowitz & Mayer, note 70 at 104-05

32



and often practiced part time into extrenme old age. Most firms
conpensated partners in |ockstep, by seniority. Menbers of the public
(or even law firm associ ates) had no i nformati on about the details of
law firm economcs, particularly the size of partner profit shares.

Starting in the 1970's and continuing to the end of the century,
the institution of big lawfirns was radically transformed. The |aw
firmworld swng steadily in the direction of the business nodel and
away fromthe professionalismnndel.EZI

During this era, client corporations grew nuch |arger and
increasingly wanted their law firmto provi de one-stop shopping for al
| egal needs. Corporations felt thensel ves under siege fromrapidly
i ncreasi ng government regul ati on and predatory tort or class action
litigation. Increasingly, business became subject to aggressive
conpetitive behavior, such as hostile takeovers, that called for
massi ve | egal defense and ever-Ilarger aggregations of |awers to fight
the battles. Bl Many clients becane convinced that they receive higher
quality work product frombig firns that recruit only high-ranking
| awers fromelite schools; others hired big firms to intinidate the
opposition. As a result, law firns became nuch bigger in both absolute
and rel ative term;.EZI By 1995, 23%of the lawers in private practice

(other than solos) worked for firns having 101 or nore | awers, as

8 Nel son, note 70 at 78-79.

8 For skeptical accounts of whether |aw practice prior to 1970 (sonetimes referred to as
the "gol den age" of law firns) was really nore professional and | ess business-oriented
than today, see Rhode, note 69 at 11-13; Marc Galanter, Lawyers in the Mst: The Gol den
Age of Legal Nostalgia, 100 Dick. L. Rev. 549 (1996).

8 See Thomas et.al., note 70 at 17-39. Thomas and his co-authors devel op a demand-si de
explanation for rapid growh of big firms. Formerly, law firms tended to share the work
("syndicate") with other firnms when clients presented themw th very |large projects such
as major litigation, a cross-border business venture, or a takeover. Today clients want
this type of business handled by a single firmand there are enough very | arge projects
to make it economical for firms to staff thenselves up to satisfy this demand.

8 See Galanter & Palay, note 56 at 37-45 (between 1972 and 1986 the market share of the
fifty largest law firns doubl ed); Thomas, note 70 at Table 2 (i nmense increase in size
and number of branches of largest law firms); Trotter, note 70 at 1-60 (vast increase in
size and profitability of Atlanta firms from 1960 to 1990s); Abel, note 70 at 9-10
(between 1975 and 1987, the nunber of firnms with at |east 100 |l awyers nmultiplied from 47
to 245).
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opposed to 7% in 1980, and the negafirns have continued to grow since

t hen. B Lawyers in firms becane nore specialized and the firns becane
nore departnmentalized and were nanaged in nore formalized, bureaucratic
fashion. As firns expanded and becane nore bureaucratized, the

rel ati ons between | awers becanme nore inpersonal, |ess bonded by ties
of mutually supportive collegiality and comunity. Trying to keep up
with the conpetition and satisfy client denands, big firms branched
into other cities and countries. They enpl oyed professional business
managers and nmarketing firns. They enpl oyed ever nore sophisticated

t echnol ogy.

I nformati on about |aw firm econom cs and clientel e becane broadly
available.Eﬂ Using this information, young | awers and partners alike
were quick to leave firnms for better opportunities. Firms began to
aggressively prune partners who failed to bring in enough business.EZI
As partners grew ol der and | ess productive, firns have "de-equitized"
them or subjected themto ever-earlier nmandatory retirenent. Bl Lockst ep

conpensati on systens becane rel atively unusual. Instead, under "eat

what you kill" conpensation schenes, rainmakers earned nuch hi gher
conpensation than | awers who did excellent work but brought in little

Eal

business.EEI Power flowed to the |lawers who control the clients.

8 Carson, note 2 at 8 (Carson's 1995 figures are the nost recent definitive informtion

avail able). The post-1995 growth of negafirns is reflected in a | ess nethodol ogically
rigorous manner in a 2000 survey by the ABA's Young Lawyer Division. The YLD survey
indicated that of the 600 respondents, 19.3%were in firnms of 51-200 | awyers and 20.8%
were in firms of nmore than 200 | awyers. ABA Young Lawyers Division, Survey: Career
Satisfaction 9-10 (2000) (hereinafter YLD study). This represented a considerabl e nove
in the direction of larger firns from YLD s 1995 survey. In 1983, the average size of the
250 largest firms was 138 | awyers; by 1991, that figure al nbst doubled to 273. It becane
305 by 1998. See Marc Galanter, "Ad and in the Way:" The Com ng Denographic
Transformati on of the Legal Profession and Its Inplications for the Provision of Legal
Services, 1999 Wsc. L. Rev. 1081, 1093.

% Galanter & Palay, note 56 at 68-73; Caplan, note 70 at 79-82; Eisler, note 70 at 115-23
(impact of Brill's American Lawyer on | awyer mobility).

8 dendon, note 70 at 23-27 (1994)

% See Galanter, Wsc., note 84 at 1094-1097.

8 See Caplan, note 70 at 179-90 (division of Skadden profit shares--ruthl ess conpetition
bet ween partners); Boston Bar Assoc., Facing the Gail: Confronting the Cost of Wrk-

Fam |y | nbal ance (1999) (alnost all large firns base partner profit shares on
productivity); T. Z Parsa, The Drudge Report, 32 New York 24, 28 (only handful of NY.
firms retain | ockstep conpensation for partners). The Boston Bar Study al so pointed out
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Managenment commttees consisting of elite client-controlling partners,
not the partners at large, made the critical policy decisions for nost
large firms. Lateral hiring of both partners and senior associates
becane commnplace.EII Entire departnents defected to other firns. Law
firms often merged, shedding | ess desirable personnel in the process,EZI
and quite a few law firns disintegrated entirely.EZI
Conpl ex business litigation became a profitable specialty,
enpl oyi ng droves of attorneys in work that involves very high-stakes
and is extrenely stressful. This litigation involves not only defense
agai nst tort actions and government regul ation but al so marmoth fights
bet ween corporations. During this period, scorched-earth litigation
tactics energed and becane routine in many | ocales, especially in high
stakes cases. Such tactics include unnecessarily protracted di scovery
and di scovery abuse, frivol ous and endl ess notions, and various
del ayi ng tactics.EﬂThere was a steady slide toward incivility and
di strust of other Iamyers.EﬂCJients became much less loyal than in
years past; their relationships with aw firms became nore like a

bar gai ned-for purchase of services rather than a personal relationship.

that big-firmpartners have an economc incentive to inflate firmexpenses. Since
partners are concerned primarily with their own gross billings, they tend to encourage
overstaffing and otherw se increase firmcosts so as to assure their own ability to
generate as large a revenue stream as possible. The extra expenses are borne by all of
the partners collectively rather than any one of them but the increased gross revenue
benefits the partner to whomit is credited.

% This is the central finding of Robert Nelson's pioneering sociological study of |arge
law firms. See Nelson, note 70, particularly at 224-28 (1988).

°! Parsa, note 88 at 28 (more than 1100 big-firm partnersin New Y ork have defected to other firmsin the
last ten years).

%1d. at 26-27.

% The hyper-aggressive Finley, Kunble was enblematic of this sort of growth; the firm
col | apsed mi serably because of overexpansion, poor managenent, and intra-partnership
rivalries. See Eisler, note 70.

% See e.g. Richard Zitrin & Carol M Langford, The Mral Conpass of the American Lawer
53-73 (1999) (adversariness run anok); Rhode, note 69 at 82-96.

% See the many articles on the subject of incivility cited in Patrick J. Schiltz, Legal
Ethics in Decline: The Elite Law Firm The Elite Law School, and the Mral Formation of
the Novice Attorney, 82 Mnn. L. Rev. 705, 726 n. 63 (1998); Asinmow, Nova, note 5 at 547
n. 80.
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Clients often swtched firns,Eﬂenployed afirmfor only a single matter
or a single specialty, maintained a stable of several firms to do their
wor k, took as much work in-house as possible, required firms to bid for
their work, and closely audited the bills.

During this period, law firms enhanced their |everage, increasing
the ratio of associates to partners, stretching out the tine unti
partnership consideration, and admtting fewer partners. The firns
made extensive use of paral egals, senior associates, of-counsels, non-
partnership track associates, contract |awers, and non-equity
partners, all to magnify the returns of equity partners. Firnms becane
much nore aggressive in seeking business, routinely attenpting to
attract existing clients of other firm;.Ezl The confortable world of the
1960's law firms was gone forever.

Al'l this was the business nodel, wit large. To an ever
i ncreasing extent, the bottomline has beconme the bottomline: |aw
firnms are unabashedly profit-maxi m zing businesses and virtually any
form of conpetitive behavior has becone not only acceptabl e but
necessary.EEI Returns to partners increased sharply during this period,
with some partners taking home over a nmillion dollars per year.

Sal aries paid to associ ates soared, causing conpensation levels to rise
all along the Iine.EEI Bi | | abl e hour requirenents continued to increase,
in part to pay the ever-inflating salaries of associates, in part to

further maxim ze the benefits of Ieverage.Eﬁ] Feelings of comunity and

i nchoate norns of professionalismcould no |longer be allowed to

% See, e.g., Jen N elsen, Wat Makes GCs Mad: Unresponsiveness, Legal Intelligencer (Feb.
12, 2001) (63% of corporate general counsels report they changed law firns in 2000).

9 See Caplan, note 70 at 153-75 (aggressive marketing by Skadden, Arps).

% |d. at 129 (in large firms, nore than in any other legal institution, the overriding
goal is to nake noney; as a result large firns are nore stressful to work at than ever
before); Rhode, note 69 at 31-38; Boston Bar Assn. study, note 88 (law firns now focus
al most exclusively on the bottomline to exclusion of other ways of neasuring success).
% See Peter Allen, Valley Fever, 20 Calif. Lwyr. 37 (July 2000) (subsequent articles in
this issue view the inflation of salaries fromdifferent perspectives).

10 sSee text at notes 73-74.
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interfere with the inperative that partnership profit shares nmust be
ever-increasing.'ﬁj_-|

Traditionally, the idea of professionalismentailed the notion of
| awyer autonony--that |lawers play a nediating role, that |awers
exerci se judgment to dissuade a client from doing sonething that the
| awyer sees as detrinental to the client's long-terminterests, even
that | awers mght nudge clients toward nore socially or norally
accept abl e behavi or. 122 et her many | awyers ever truly acted in this
way can certainly be questioned, but autonony was at |east part of the
wi dely shared professional ideology. Today, however, the evidence
i ndi cates that even the ideol ogy has becone outdated. Unless asked for
their opinion, lawers are reluctant to offer it. They see their role
as helping to carry out the client's wi shes, not telling the client
that it's a bad idea. Most |awyers believe that they cannot risk
ant agoni zing their clients by interjecting their own judgnent, provided
that the actions in question do not actually violate the |aw or
mandat ory et hi cal rul es. o2l

Anot her traditional fundanmental of professionalismis that |aw

practice should be inbued with obligations of public service and pro

101 sone say that law firm partners now believe they should be making as nmuch noney as

i nvest ment bankers or the top managenent of the |large corporations they represent

102 See text at note 64; Robert W Gordon & WlliamH. Sinmon, The Redenption of

Prof essionalisn? in Nelson et. al., note 63 at 248-57 (suggesting ways to revive | awers
function of counseling non-subversion of regulatory functions); Robert W Gordon, The

I ndependence of Lawyers, 68 Bost.Univ. L. Rev. 1 (1988) (discussing reasons for the
decline in |lawer autonony and the reasons why it shoul d be preserved)

103 See Nelson, note 70 at 231-69. Nelson's careful study showed that nost |awers' agenda
for social change matches the interests of their corporate clients. It also indicated
that individual |awers tend to spend a | arge percentage of their tinme on the affairs of
particular clients, thus dimnishing the lawer's ability to tell the client what the
client did not want to hear. It indicated that when the | awer gives non-legal advice to
clients, it is alnobst never normative in nature. Finally, it indicated that |awers

al nost never turned down work because it was contrary to their personal values. See also
Rhode, note 69 at 9, 17-18; Robert L. Nelson, I|deology, Practice, and Professiona

Aut onony: Soci al Values and Cient Relationships in the Large Law Firm 37 Stanf. L Rev
503 (1985); Robert A Kagan & Robert Eli Rosen, On the Social Significance of Large Law
Firm Practice, 37 Stanf L Rev 399 (1985) (casting doubt on the autonony of corporate

| awyers).

37



bono work; again, by all accounts, these ideas are dying out.EE Even i f
some partners wish to sacrifice the highest possible returns in order
to achi eve other values such as fewer billable hours, serious
conmitnments to pro bono, or sabbaticals, they could not achieve
consensus on these objectives; nore noney is the one thing that
everybody could agree on. Indeed, a decision to pay or accept |ess
than the hi ghest possible associate conpensation or per-partner profit
shares could easily result in an inability to recruit associates and an
exodus of rainnmaking partners to higher-earning firns. This could
trigger a death spiral in the firm

1. Wiy are law firns portrayed so negatively in the novies?

Today, large law firms have becone highly efficient, profit-
maxi m zi ng busi nesses, little different fromother service-delivering
busi nesses and little different fromthe |arge corporations that serve
as their bread and butter clientele. Wy are law firms, particularly
| arge ones, portrayed with such intense venomin the novies? Do |aw
firms deserve the caricatured and hideously negative treatnent they
consistently receive in recent films as The Firm The Verdict, The
Rai nmaker or The Devil's Advocate? Clearly not. Say what you will
about big firms, they are unlikely to be conposed of human beings with
repul sive personalities, thieves, killers, evidence spoliators,

international crimnals, devils, perjurers, or buffoons. Qite the

104 see Rhode, Interests of Justice, note 69 at 37-38 (absence of support for pro bono in
large firns); Deborah Rhode, Squeezing the Public Good, 86 A B.A J. 120 (2000) (average
pro bono hours at 100 | argest firns declined by one-third in 1990s); Geg Wnter, Legal
Firns Cutting Back on Free Services for Poor, New York Tines August 17, 2000, p.Al (the
50, 000 | awyers at the nation's 100 hi ghest grossing firns average 8 mnutes a day on pro
bono work in 1999, a severe decline from1992); Nelson, note 70 at 260 (level of pro bono
in 1980's far below that of the 1960's and 1970's). Muich of the pro bono work that does
occur is on behalf of high-profile non-profits |like museuns or opera conpanies rather
than for poor clients. But see Caplan, note 70 at 191-206 (serious commitment to pro
bono by Skadden, Arps); Renee Deger, Lathamis Pro Bono Figures Show It's Not All About
Money, The Recorder (Feb. 12, 2001) (Latham & Watkins ups its annual per-I|lawer pro bono
contribution). A mnority of law firns are increasing their pro bono commtnents, and
encour agi ng associates to engage in pro bono activities, partly as a mechanismto inprove
associ ate satisfaction and decrease attrition.
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contrary, nost big firmlawers are decent human beings and their firns
deliver services that their clients val ue highly.EE

| suggest that the harshly negative treatment of law firms in
recent filmresults fromthe convergence of three separate factors:

i) the sharply increased negativity of the portraits of al
| awyers (including solos as well as big and snmall firns) in filns of
the last thirty years;

ii) areflection of the public's current belief that big firns
are engaged in an ugly business rather than a nobl e profession; and

iii) the historically negative treatnent of business entities in
film Fromthe earliest days of the novies, business has been a handy
narrative antagonist. Gven that even smaller law firns are likely to
represent nostly business clients, it is hardly surprising that snall
law firns were persistently shown nore negatively than solo | awers
from1930 to 1970. In today's environnent, the anti-business aninus is
a doubl e whanmy for big law firns: big law firns earn their living by
representing big business and they thensel ves have becone bi g business.
A. The increased negativity of |lawer portraits in film

In ny article Bad Lawyers in the Nbvies,EEI surveyed al nost 300
feature filnms in which Anerican | awers played significant roles. That
survey showed that from 1930 to the end of the 1960's, the great
majority of the lawers in filmwere good hunan bei ngs and good
Iamyers.EE I ndeed, nany of the nost prominent filmlawers and judges
were bathed in a sort of hazy golden light. They were wonderful hunan
bei ngs, faithful friends and fanmly nen, and highly conpetent, ethical

and zeal ous attorneys. Most lawers, in filmor real life, were never

105 For a detailed argunent that these services are good for society, see Charles Silver
and Frank R Cross, Wuat's Not to Like About Being a Lawyer, 109 Yale L.J. 1443, 1449-77
(2000).

1% Asimow, Nova, note 5.

07 |d. at 569-76, 587-91.
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as noble or skilled as Atticus Finch, Paul Biegler, Abraham Lincoln, or
Henry Drummond (actually C arence Darrow), but such characters provided
inspiring role nodels.

Somewhere around the 1970's, film portrayals of |awers turned
sharply negative. During the last thirty years, nost of the l[awers in
filmhave been either bad human bei ngs or bad | awers or both.EEI The
reasons why this happened are not difficult to discover. During the
exact sanme time, the public's imge of |awers collapsed.EEI Lawyers had
never been particularly popular, but they were respected and trusted.
During the last thirty years, however, |awers plunged to the | owest
| evel s of public confidence of alnpbst any profession or occupation, and
t hey have remmined there to this day.

Popul ar culture is usually a mrror of the society that consunes

it;EE]a society that hates |lawers will produce and consune fil ns

cont ai ni ng hat ef ul Iawyers.Eﬂ

In this respect, negative novies about
law firns are sinply part of the broader trend of negative novies about
lawers. Still, this analysis fails to explain why law firms in both
t he good | awer and bad | awer eras have been consistently portrayed
nore negatively than solo awers or why big firms in the novies are
worse than small firns.
B. The public's low opinion of big law firns

As al ready discussed,Ezi n the last quarter of the twentieth
century, law firms evolved gradually from noderately sized aggregations

of lawyers taki ng advantage of specialization, |everage, and econom es

of scale into sonmething quite different: imensely profitable, country-

18 1d. at 576-82, 584-87.

19 1d. at 536-50

10 1d. at 549-50; M chael Asinmow, Divorce in the Mvies: Fromthe Hays Code to Kramer vs.
Kramer, 24 Leg. Stud. F. 221, 221-22 (2000).

11 To some undefined extent, negative popular culture portrayals of |awers reinforce the
negative stereotypes; the filns change the culture as well as reflect it. See Asinow,
Nova, note 5 at 550-56.
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and worl d-wi de negafirns. Large firns tend to specialize in the sort
of hardball litigation tactics that have cone to characterize | aw
today.Eﬂ Oten, the victinms of such tactics are plaintiffs in tort
litigation being represented by small firns or solo practitioners.
Mor eover, sone large firns have been caught in well-publicized
unet hi cal behavi or that has proved both costly and enbarrassing.EE

As refracted by the news nedia into sensationalized news nuggets,
this kind of negative information has apparently been absorbed into the
consci ousness of the general public. Today, many peopl e have becone
awar e of how much nmoney big firm partners make; this information used
to be a carefully guarded secret. 58 John Grisham's best-selling novels
whi ch al nost al ways caricature |law firms have driven the point hone,EE
and the many negative law firm nmovi es have only reinforced such
beliefs. It's no accident that the Harris Poll reports that law firm
| eadershi p has the | owest public approval rating of any institution in
the country, well bel ow governnent, the mlitary, big business, and
I abor uni on Ieadership.Eﬂ

Inits introduction to polling data released in 1997, the Harris
Pol | wrot e: Bl

Recent Harris Polls have found that public attitudes to

| awyers and law firns, which were already | ow, continue to get

worse. Lawyers have seen a dramatic decline in their "prestige"

whi ch has fallen faster than that of any other occupation, over

the last twenty years. Fewer people have confidence in law firms
than in any of the najor institutions nmeasured by Harris

112 See text at notes 70-100.

113 See text at notes 164-67.

114 See note 163.

115 See note 85.

116 See text at notes 38-48.

17 This finding poses an interesting contrast with | awers' notions of the prestige of
different sorts of |aw practice. Lawers tend to rank the prestige of fields of |aw
typically practiced by big firms for big business (securities, tax, antitrust defense,
general corporate) far ahead of the fields typically practiced by small firns or solos
(crimnal defense, personal injury plaintiffs work, debtor representation, |andl ord-
tenant, or divorce). John P. Heinz & Edward O Laumann, Chicago Lawyers: The Soci al
Structure of the Bar 84-134 (1982).

18 Harris Poll #37, August 11, 1997. Italics in original.
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i ncludi ng the Congress, organi zed | abor, or the federa

government. It is not a pretty picture...

For the last thirty years Harris has been tracking the
confidence people have in the | eaders of various institutions.

In the nost recent survey, only 7% of the public said they had a

great deal of confidence in the people running law firns. This

places law firnms at the bottomof the institutions on the list.

The 7% figure is not only the | owest number recorded for |aw

firnms over thirty years, it is actually the lo nunber

recorded for any institution over thirty years.

By 1999, the confidence of people in institutions had risen
across the board. The nunber of people having confidence in law firnmns
rose from7%to 10% but that was still by far the | owest percentage of
any institution. Law firns renmained well bel ow such commonly despi sed

[2al It's no

institutions as Congress, organized |abor, and the press.
wonder that such a despised institution is vilified in the novies.
C. Reflecting the negative treatnent of business in filns

This article is not the place for an extended survey of the way
that business is portrayed in the nmovies. | am prepared to assert,
however, that big business in filmis alnost always portrayed in a
negative or highly negative nanner.EZ] Money pl us power usually equates
to evil in the novies, and big business has plenty of each

In the recent film The Insider (1999), for exanple, both tobacco
conpani es and network television are portrayed as greedy and evil, but
there is nothing unique about that. Countless filns have portrayed big
busi ness and its |eadership in a negative fashion. Anti-big business
novi es were a staple in the 1930's, especially in the years before the

Production Code canme into effect. 2 A generation ago, a series of

terrific films effectively critiqued the managenent and practices of

1% For conparison, 24%of the public had confidence in law firm|eadership back in 1973,
wel | ahead of organized | abor and nost institutions of government. |d.

120 parris Poll #9, February 3, 1999.

121 gSee Anthony Chase, Civil Action Cinemn, 1999 L. Rev. of Mch. State U Detroit C. of
Law 945, 952-57 (in filmcorporate Arerica | ooks less like a public profession than a
speci al i zed branch of organized crine).

122 For exanple, big business was harshly portrayed in Baby Face (1933)(banking),
Skyscraper Souls (1932)(real estate), The Match King (1932) (nmanufacturing) or Enpl oyees'
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bi g business.Eﬂ Closer to our own tine, a series of nenorable filns have
attacked big business in particular industries such as stock

fizg] nmedi a and entertai nnent, bizd or

brokerage,EZﬂtlwe nucl ear industry,
textiles.EE]SonEtines, smal | busi nesses and snal |l busi ness peopl e
recei ve favorabl e treatnEnt,EEJespecially when they are being maul ed by
a larger conpetitor, but big business very seldomis presented
favorably. Big shots in big business are usually greedy, unethical

| echerous creeps. |It's nore than a little ironic that films produced
and distributed by the studios, very big and aggressi ve busi nesses

t hensel ves, generally portray the rest of big business in such an ugly
li ght . k2]

The anti-big business bias in the nmovies affects law firm
portrayals in two ways. First, big law firms are thensel ves | arge
profit-oriented business organi zations. Like any other big business
entity, big law firms are likely to be portrayed in filmas greedy and
di shonest; we'd expect to see them cheating or squashi ng ordi nary hunman
bei ngs or small busi nesses.

Second, big law firms exist primarily to represent big business.
If big business is evil, its chanpions nust be equally so. The

fil mmaker who wants to vilify big business needs a hunan face to serve

as the focus for the audience's hatred. It's difficult to show the

Entrance (1933) (department stores). For discussion of the Production Code, see Asinow,
Legal Stud. Forum note 107 at 227-34.

12 See, e.g., The Man in the Grey Flannel Suit (1956), Cash MCall (1959), The Apartnent
(1960), Patterns (1956), Face in the Crowd (1957), How to Succeed in Business Wt hout
Really Trying (1967), or Executive Suite (1954). These pictures effectively |anpooned

bi g corporations and their executives w thout paying rmuch attention to the particul ar

busi ness the corporation was in.

24 wall st. (1987).

125 gj | kwood (1983) and The China Syndrome (1979).

126 Broadcast News (1987), The Player (1992), Absence of Malice (1981), or Network (1976).
127 Nor ma Rae (1979).

128 |'n recent films, see, e.g., Tucker: The Man and his Dream (1988) (upstart car conpany);
O her People's Mney (1991) (victimof hostile takeover). |In older films, small business
was well treated in such filnms as It’s a Wonderful Life (savings and | oan) (1946);
Imtation of Life (1934) (pancake business); MIdred Pierce (restaurant chain) (1945).

2% |t may be, of course, that witers and directors have a liberal political bias that
is reflected in their choice of subjects and point of view about business.
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corporate structure fromthe inside.Eﬂ It's far easier to pick on the
| awyer who is fronting for the corporation.

Thus law firms are taking the brunt of the consistently anti -
busi ness orientation of filmmkers. |In many of the filns involving big
law firnms, the big business client is drawn in deeply negative tones.
In Erin Brockovich (2000), for exanple, the defendant, a utility that
poi soned the groundwater, is caught destroying documents that establish
that top managenment knew about the dunping. In A Gvil Action (1998),

t he sane thing happens; worse, the corporation gets away with it. In
The Rai nmaker (1997), the client is a medical insurance conpany that
never pays clains and lies, cheats, and steals to cover it up. The
i nsiders loot the conpany to avoi d payi ng danages to righteous
plaintiffs. In Cass Action (1990), the auto manufacturer bal anced
loss of Iife from expl oding gas tanks agai nst saving a few bucks in the
design of the car. The various wealthy business clients portrayed in
The Devil's Advocate (1997) were vicious killers and the |list goes on
I'V.  ARE BIG FIRVS REALLY EMBODI MENTS OF EVIL?

In the filmmkers' world, law firnms (especially big ones) are
popul ated with repul sive and greedy human beings. For staff and
associ ates, the firms are dehunmani zi ng sweat shops. The firms conduct
scorched earth litigation, laying waste to all before them In this
world, law firmethics are purely situational; the lawers do what they
have to do to win and reap huge fees but not get caught. How nuch of
this is true? Is art imtating life here? O is this all a bunch of
bal oney?
A. The reality of life inside big firns

1. Witten accounts of associate life

130 See Philip Lopate, The Corporation as Fantasy Villain, New York Times 24 (April 9,
2000) .



Several recent filns paint a grimpicture of the lifestyles of
big firmlawers--both associates and partners. In The Firm (1993) and
The Devil's Advocate (1997), we see associates laboring far into the
night, leaving their spouses to eat dinner alone and fall asleep before
t hey cone hore. B | n Hook (1991), a big-firmpartner utterly neglects
his famly.[FN 128a] [Here is the footnote: The partner sends an
associate to videotape his son's little | eague basebal|l ganme and takes
phone calls during his daughter's play]

There is anple evidence that many big firm associates feel that
t hey work inhuman hours, often perform ng chores of indescribable
tedium They stick it out because they need the big bucks to pay down
their student loans; by the tine the |oans are paid off, they have
become addicted to very high conpensation.EE] In Double Billing, Caneron
Stracher wote about his three m serable years of overwhel m ng workl oad
at a large New York firnlﬁz He described boring work (such as docunent
searches in a vast warehouse), an absence of training and nmentoring,
unpl easant interactions with clients, partners and associates, and a
total lack of control over his practice or his life. The pseudonynobus
W liam Keates al so described, in diary form eighteen nonths of
crushi ng wor kl oad and numbi ngly tedi ous work he endured at a big New

York law firm before making his escape.Eﬂ

1 |n Cass Action (1990), an associate carries on a secret affair wth her supervising
partner and drinks herself to sleep because she detests her work. |In Fromthe H p (1987)
an associate has to resort to deceiving the partners to get out of the library and into
court.

132 Debor ah Rhode di scusses the reasons why both young and ol der | awers are deeply
dissatisfied with their practices. |N THE | NTERESTS OF JUSTI CE 23-48 (2000); The

Pr of essi onal i sm Problem 39 Wn & Mary L Rev 283, 296-303 (1998). |In Rhode's opinion,
nost of the reasons boil down to the obsession, at both associate and partner |evels,
with earning ever-larger anpbunts of noney. Rhode cites a New Yorker cartoon featuring a
| i mousi ne conversation in which one | awer says to another "I nay be overconpensated, but
I''m not overconpensated enough." In the Interests of Justice 31. Surprise: all that
noney doesn't buy happi ness.

133 Cameron Stracher, DOUBLE BILLING (1998)

134 Wlliam R Keates, PROCEED WTH CAUTION (1997). For a hostile review, see Arthur Austin,
One Person's Chall enge is Sonmeone Else's Stress, 3 Texas Rev. Law & Pol. 157 (1998). See
al so Douglas E. Litowitz, Young Lawyers and Alienation: A Look at the Legal Proletariat,
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Nurmer ous writers, Laal nost notably Patrick Schiltz, Ll have
forcefully addressed the issues relating to quality of life of young
lawers in big law firms. They chronicle the high rates of depression,
al cohol i sm divorce, and poor physical health anong big firmlawers. faz]
They focus on nunerous statistical studies that have shown that big

firmlawers earn the nost noney, work the nost hours, and are | east

satisfied with their Work.m It should be noted, however, that one

84 111. B.J. 144 (1996) (former law firm associate conpares |life of young |lawers to

al i enated Marxian proletariat).

1% gSee, e.g., Oynthia Fuchs Epstein et. al, dass Ceilings and Qpen Doors: Wnen's
Advancenent in the Legal Profession, 64 FordhamL. R 291, 378-92 (1995); Anmerican Bar
Assoc., At The Breaking Point (1991); National Ass'n of Law Placenent, note 136 at 34;
Bost on Bar Assoc., note 88 (billable hour requirenents nake private practice inconpatible
with involvenent in famly life); Trotter, note 70 at 81-100 (intense stress caused by
ever-inflating demands for billable hours); Parsa, The Drudge Report, note xx at 29-31
(associ ate dissatisfaction in N. Y. firms at every level); Robert Kurson, Wiwo Is Killing
the Great Lawyers of Harvard? 134 Esquire 84 (August 1, 2000). Even the cautious report
of the New York Gty Bar on associate quality of life stated: "Once at the firm the
associ ate faces the prospect of being assigned a huge and | engthy matter for which the
|l awyer can feel little excitement or responsibility. These attorneys are often working
nore than 2,100 hours annually for paying (and demanding) clients, leaving little tinme
for famly or friends, outside activities, pro bono cases, public service activities, or
even reading a book or going to the theater. |In exchange for these efforts they face a
decreasing likelihood of a partnership at the end of eight or nine years." Report of the
Task Force on Lawyers' Quality of Life 1 (2000). This report is available at
http://ww. abcny. org/taskforce. html . xxx. The Report seens to err by mnimzing hourly
burdens (2100 billable hours is nodest by New York standards) and by equating "billable"
hours with total work hours. The 2,100 figure refers only to billable hours. As a
result, the actual hours at work is likely to be nuch nore than the 2,100 cited in the
Cty Bar's study.

1% patrick J. Schiltz, On Being a Happy, Healthy, and Ethical Menber of an Unhappy,
Unheal t hy, and Unethical Procession, 52 Vanderbilt L. Rev. 871 (1999) (hereinafter
Schiltz, Vanderbilt); Schiltz, Mnnesota, note 92 at 705, 720-46 (1998).

137 Schiltz, Vanderbilt at 872-881. See also Susan J. Daicoff, Asking Leopards to Change
their Spots: Should Lawyers Change?, 11 CGeo. J. Legal Ethics 547, 553-57 (1998); Hol nes,
note 70 at 376-79. The problens of substance abuse and poor health nmay be as preval ent
at small firns as | arge ones.

138 Schiltz, Vanderbilt, note 132 at 881-95. Several other studies support the
conclusions of those relied on by Schiltz. See Kenneth G Dau-Schm dt & Kaushik
Mikhopadhaya, The Fruits of Qur Labors: An Enpirical Study of the Distribution of |Incone
and Job Satisfaction Across the Legal Profession, 49 J. Legal Educ. 342 (1999). The
latter study is based on graduates of the University of Mchigan Law School who have been
out of school five years and fifteen years. The authors conclude that after accounting
for differences in income, hours, famly satisfaction, and other variables, "practice in
a large private firmrenains the | east satisfying type of practice... O course,
practitioners in large private practices get to console thenselves fromhaving a |ess
satisfying job by having a nore satisfying incone. Nevertheless, the above results
suggest that lawers in all other types of practice find their work intrinsically nore
satisfying than their counterparts in large private practices--sonetinmes considerably
nore satisfying." Id at 362.

Simlarly, the YLD survey, note 84 at 24, indicated that only 4.9% of associates
at firms of nore than 200 | awers were "very" satisfied with the bal ance between work and
famly size. The conparable figures were 36.2%of lawyers in firms of 1-4 |awers, 31.3%
infirms of 5-12 lawers, 9.7%in firns of 16-50 |awers, and 10.3%in firms of 51-200
lawers. Simlarly, a considerably higher percentage of associates of firns of nore than
200 | awyers said they would strongly consider or night consider changing jobs in the next

two years. |d. at 30.
My non-random survey of young associates in big firns tends to confirmthese
findings. | found that roughly half of the respondents were dissatisfied with their
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careful study of Chicago |awyers contradicts these findings and
indicates that big firmlawers are broadly satisfied with their
Iives.EE] Anot her piece of data that suggests that associates are
broadly dissatisfied with their work lives is that their attrition
rates are staggering.GE

It appears that the biggest culprits are the killingly |ong hours
of work combined with arbitrary work demands, a | ack of autonony, and
poor inter-personal comunications between associ ates and partners.
Many associ ates feel they are working in nicely decorated sweatshops.
Bi | I abl e hours have becone the raison d etre of |law firm existence.
H gh nunmbers of billable hours are essential to nmaxim ze the benefits
of leverage for equity partners, as well as to pay for the associates
| avi sh conmpensation | evels. Consequently, associates rmust bill very
hi gh hours in order to receive bonuses and to be considered for
advancenent to partnership. Even partners (at |east non-rainnaking
partners) nust nmaintain high rates of billable hours or risk being

pruned.

conditions of work. Many of those who were not dissatisfied seenmed to say that the
conditions were tolerable only because of the high conpensation. See text at notes 151-
55.

139 see Katherine E. Hul I, Cross-Examning the Myth of Lawyers' M sery, 52
Vanderbilt L. Rev. 971 (1999). Hull's article is based on John P. Heinz, Katherine E.
Hull, and Ava A Harter, Lawyers and their Discontents: Findings froma Survey of the
Chicago Bar, 74 Indiana L. J. 735 (1999).

Heinz and his collaborators interviewed about 800 Chicago | awers and asked about
their satisfaction with the profession. Overall, 45.2%of the |awers were "very
satisfied" and 38.5%were "satisfied." Only 5.1%were "dissatisfied' and 1.4% "very
dissatisfied." Looking only at big firms (neaning nore than 30 | awyers), Heinz found
36.6% "very satisfied' and 47.3% "satisfied." Only 2.2% were "dissatisfied' and 0.4%
"very dissatisfied." Thus Heinz et.al. found that fewer lawers in big firns are "very
satisfied" but nore of themare "satisfied" with practice than the | awers as a whol e.
Hull's article redefined "large" firms from30 or nore to 100 or nore | awers; the
results, however, were about the sane. Fewer of the large firmlawers were "very
satisfied" than in smaller firms but nmore of themwere "satisfied." See also Patrick
Schiltz, Provoking Introspection: A Reply to Galanter & Palay, Hull, Kelly, Lesnick,
McLaughl in, Pepper, and Traynor, 52 Vanderbilt L. Rev. 1033, 1045-50 (1999) (taking issue
with Hull's argunents).

40 |'n the nation's top 250 firnms, in and out of New York, the average annual attrition
rate in 2000 was 23.84% up from18.5%in 1999. |In other words, about one-quarter of all
of the associates in large firns departed in a single year. Sone firns |ost over 40% of
their associates in a single year. Andrew R Dunn, Associate Attrition: Departure Rates
Not Al ways Related to Salary, 224 N Y.L.J. 5 (Nov. 28, 2000).
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In order to bill 2000 hours a year, nobst |awers need to be
physically present at the office for close to 3000 hours. M G ven a 30-
m nute comute each way, a 3000-hour work year requires the | awer to
be out of the house and away fromfamly or friends around 11 hours per
day, six days a week, fifty weeks a year. That neans |eaving hone at
8, returning at 7:00, Monday to Saturday. Want to work hal f day on
Saturday? Then return hone at 8:30 or 9 during the week or work
Sundays. In any event, there will be nmany | ate-nighters or Sundays at
work; tine denmands are erratic and unpredictable and can change on an
hourly basis. |If the firmrequires associates (or the associates drive
t hensel ves) to bill 2400 hours per year, which is not at all unusual,EZI
add on at |east another two hours per day, six days a week. The
destructive consequences on personal health and on famly or
rel ati onshi ps fromworking anything |like these kinds of hours are
pai nfully obvious. They are particularly unbearable for |awers
(especially wonen) with child-care responsibilities.EE] Many | awyers
report that they see only their offices, their cars, and their beds.
There is little time for a personal life, let alone a lifestyle.

Not every law firm associate feels exploited by the |ong hours.
Many young lawyers in big firns believe that ong hours at work are an
acceptabl e tradeoff for the stunningly high conpensation they receive,

especially given the crushing | evels of debt that burden npost |aw

141 By general consensus, nost |awyers need to work (or at |east be away from hone) about
three hours to bill two, given the substantial non-billable clains on their tinme such as
client devel opnent, associate recruiting, bar association activity, personal calls or
errands, keeping up with the law, training, |lunch or coffee breaks, shmozing with

col | eagues, etc. Rhode, Interests of Justice, note 69 at 170-71; Bachnman, note 70 at 108-
09 (1995) (to bill 40 hours a week one nust work 55-60 hours); Flemi ng, note 70 at 35
(about 3 hours of 9 hour workday is nonbillable). Hghly efficient |awers (or those who
shun non-billable activities like law firmrecruiting or bar association activity and who
avoi d engaging in non-billable conversations with colleagues) nmay be able to trimtheir
non-billable hours while maintaining their billables

142 See Deborah Rhode, Squeezing the Public Good, 86 A B.A J. 120 (criticizing idea that
2400 billable hour requirements is reasonable if "properly managed," especially for
wornen)

143 Boston Bar study, note 88; Anerican Bar Assoc., The Unfinished Agenda: Wnen and the
Legal Procession 17-19 (2001)
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school graduates. Many believe that young |awers in smaller firns or
young peopl e in other professions (such as nedicine) work just as hard
but get paid nuch Iess.IEZ

Traditionally, big firns of fered additional payoffs beyond
generous conpensation and | avish fringe benefits. For exanple, at
large law firns, associates can do interesting and chall engi ng work of
a sort that small firmlawers may never encounter. Big firms are
supposed to offer excellent training and mentoring. G ven that |aw
school furnishes little or no practical training, a young |awer can
accunul ate human capital only by gaining practical experience with
clients and being trained by nore senior |awers in the ways of |aw
practice.Eﬂ There is the sense that big firmlawers will work as part
of a team good friends and coll eagues will toil together. Those
associ ates who want to depart or who are not made partners coul d count
on the firmto provide themw th excellent lateral nobility. They
could nove to partnership at a smaller firmor an in-house position
with the firms clients.

However, many of these traditional benefits of big firmpractice
appear to be withering away in the contenporary environment. Were
every possible mnute of every working day nust be translated directly
into billable hours and noney, partners at many firms don't have tine
to provide valuable training and nmentoring to all or even nobst of their

young associ ates, even assumi ng they have the inclination and the

144 This may be wishful thinking. According to the YLD survey, billable hours at negafirns
are nuch higher than at smaller firnms. For exanple, in firms of 1-4 lawers, only 5.7%
of the lawyers billed nore than 2050 hours; the figures were 11.6%for firns of 5-15

|l awyers, 19.2%for firns of 16-50 | awyers, 16.8% for firns of 51-200 |awers, and 36. 7%
of firms of nore than 200 | awers. YLD survey, note 84 at 11. Simlarly, only 16. 1% of
lawers in firms of 1-4 worked nore than 60 hours a week; the figures were 19.3%for
firms of 5-15 | awers, 19.4%for 16-50 | awers, 27.2%for firns of 51-200 | awyers, and
46.8% of firnms of nore than 200 | awers. 1d. at 15. Nevertheless, nany |lawers in solo
and small firmpractice are working very long hours and nore of that work may be
difficult as opposed to some of the relatively mindless chores done by big firm
associates. See Carroll Seron, The Business of Practicing Law 31-47 (1996).
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skills to do so. Since clients will not pay for tine spent on
training, mentoring, or tag-alongs, such tine beconmes non-bill able.
Trai ning and mentoring may be provided only to those perceived as
runni ng on the partnership track. Ll Col | eagueshi p seens elusive in the
stressful, intensely conpetitive, totally exhausting environment of the
bi g firns.EE] Sonme firnms clearly are not |ike that and provi de excell ent
training; they have managed to maintain a nore traditional friendly and
supportive atnmosphere for their associates. Ohers, concerned with
high attrition rates, have tried to inprove associate life style with
casual dress codes or tolerating work fromhone. Neverthel ess, the
accounts available to us indicate that the work |ife of nany associ ates
in bigcity negafirms is quite niserable.

Anot her traditional elenent of associate life in big firms was
t he t ournanent of partnership.EE] As descri bed by Gal anter and Pal ay,
the rules of this tournanent are assuned to be fair and transparent.
The wi nners of the tournament could anticipate a |lavishly rewarded and
highly secure law firm partnership. The | osers would at |east
understand that they had lost out in a fair conpetition

Tour nanent theory, however, is in need of significant
nndification.EZI Wl kins and Gulati explain that |law firms engage in a
system of tracking the nost prom sing associ ates based on the quality
of their work in their early associate years. They also give

preference to associates that graduated fromthe better |aw schools or

145 Mary A. McLaughlin, Beyond the Caricature: The Benefits and Chal | enges of Large-Firm
Practice, 52 Vanderbilt L. Rev. 1003, 1007-10 (1999).

¢ I'n a recent study, the New York City Bar identified inadequate training, feedback, and
mentoring as factors in the distressing |levels of big-firmassociate dissatisfaction.

Task Force report, note 137 at 12, 16-17 (2000). On the absence of nmentoring in the big
firmenvironment, see Schiltz, Mnnesota, note 92 at 739-46; d endon, note 70 at 27-29.

47 paul M Barrett, The Good Black (1999) is a revealing account of the total |ack of
conmuni cati on between partners and associates, allowi ng a black associate to fall between
the cracks. The dog-eat-dog environnment of the firmdescribed in this book is chilling.
148 Gal anter & Palay, note 56 at 77-120.
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who have the best connections. Those fortunate enough to be placed on
the partnership track receive nost of the interesting work. The boring
but necessary work is allocated to those identified as probable |osers
in the partnership corrpetition.E‘lI Because of such favoritism
associ ates perceive that the rules of the tournanent are opaque; they
soon realize that success depends | ess on hard work and dedication and
nmore on nurturing rel ationships with senior | awyers.m

2. The Greedy Associ ates survey

To open a window into the lives of young associates in big firns,
| posted a series of questions on internet bulletin boards directed at
"Greedy Associates" in big fi rms. 521 one of the questions | asked
concerned the associates' attitudes toward their work and their quality
of life. | asked associates who were willing to provide input to do so
on the board itself, or by emailing me or by asking nme to phone them
| received 95 responses that included at |east some infor rration.E'

Qoviously, this exercise doesn't provide anything renotely resenbling a

random sanpl e of law firm associ at es. B4 The Greedy Associates are not a

149 The tournament assumes ever increasing revenue flows; when revenue falls short, painfu
readj ustments nust occur. Marc S. Galanter & Thonas M Pal ay, Large Law Firm M sery:
It's the Tournament, Not the Money, 52 Vanderbilt L. Rev. 953, 962-67 (1999)

10 pDavid B. Wlkins & G Mtu Gulati, Reconceiving the Tournanent of Lawyers: Tracking
Seeding, and Information Control in the Internal Labor Markets of Elite Law Firns, 84 Va
L. Rev. 1581, 1604-13 (1998); The Good Bl ack, note 145 (associate not on partnership
track receives boring, rudinentary assignnents)

151 City of NY Quality of Life Study, note 127 at 12-13 (lack of transparency in
partnership selection criteria); The Good Bl ack, note 145 (associate nystified by
standards for maki ng partner)

2 ywwy. i nfirmation.com This site contains nunerous regional bulletin boards; | posted ny
inquiries on nost of these boards. A nmuch less active site is
http://clubs/greedyassociates. | promsed to protect the confidentiality of those who

responded and all of the material quoted in this article has been edited to renobve any
identifying details

153 | amnot counting the numerous responses that flamed me without providing any usefu
informati on. The postings on these bulletin boards display a great deal of hostility and
verbal aggression along with sophonoric hunor. They suggest that unhappy associates are
taking out their rage by nasty anonynous postings rather than by speaking up at work.
Some of the postings ained at ne seemto reflect left-over resentnment at |aw schoo
professors. |In general, the postings on these boards display an intense preoccupation
with salaries, bonuses, and perks. This isn't surprising, given that the participants
are self-identified "greedy associates."

154 See al so Suzanne Nossel and Elizabeth Westfall, Presumed Equal : What America's Top
Worren Lawyers Real |y Think About Their Firms (1998). This book ranks 77 big law firns
according to the quality of wonen's experience at these firns. |t is based on 1200
witten survey responses (7700 were numiled out). As the authors acknow edge, their data
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random sanpl e of all young associ ates, and those who took the trouble
to respond to ny queries may not be a random sanple of the G eedy
Associ ates. This exercise did, however, allow a substantial number of
associ ates to speak to me about the quality of their work and life in
their owmn words. Their narratives are interesting and revealing.

G ven that the respondents are "greedy associates" (if they were
not, they wouldn't be spending precious tinme reading the postings on
these bulletin boards), and that people who are angry are nore |ikely
to respond to these kinds of questions, | was surprised that roughly
hal f of those responding were not displeased with their quality of
life. These respondents thought their work, on the whole, was
interesting and the high billable hour requirements a fair tradeoff for
t heir handsome conpensation. They renmarked that nost jobs are hard and
boring, but few pay nearly as well as associate jobs in law firns.
Sonme went out of their way to denounce dissatisfied associ ates as
i mmature whiners. Several respondents observed that |awers at snall
firmse work nearly as hard as big firmlawers, doing less interesting
wor k, for much |ess nnney.Eﬁ A typical response froman associate in
Texas:

Do I work too much? Yes. Do | work too nuch for what | am paid?

No. Did | choose to take this job and work too nmuch so that ny

wi fe could stay hone with the kids? Absolutely. Overall, | am

satisfied with the bal ance of work versus lifestyle. |Is my work
boring? Sonmetines, but is sitting in a cube all day crunching

nunbers even nore boring? Absolutely. [40]

About hal f of the respondents indicated they were quite unhappy
in their professional lives. For exanple, one senior associate wote:

| and others at ny firm have been told that if you do not

"natural ly" have a year in which you bill at |east 2400 hours..the
firmwill create a workload that will require you to bill at

is personal and anecdotal and reflects the views of a relatively small group of wonen
attorneys at each of the firmns. The authors had no way to obtain nore enpirically
conprehensive data. |d. at xiv-xv. Their findings are val uable but the methodol ogi cal
limtations on their research nust be kept in mnd.

1% See note 142.
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| east that many hours in a year, nerely so that you can prove
that you can...Supervising attorneys rarely have conpassion for

t he personal troubles of associates who work for them even if

t hese 'personal troubles' include physical health problens...

Conbi ned, all of these factors have an unm stakabl e i npact on
attorneys' physical and enotional health. Many attorneys are
sick for nonths and cannot seemto recover...It will not cone as a
surprise to you that | deeply regret ny choice of profession, and
that |1've been unhappy with nmy firmfor years. Wy have

stayed? Debt... [15]

Anot her wrot e:

Dissatisfied with life? Qutside of professiona
aspirations, this is an absolute truth for nyself and 99% of the

other associates | know. | work every weekday 9-11 and generally
10+ hours over the weekend. | amon call 100% of ny life. Any
aspirations for a personal life are sinply a pipe dream | am
either at work, or at home after nidnight watching tv from bed
The noney is not nice, it is essential. | owe close to 150k. [7]

More tersely:

| can assure you that the life of big firmassociates is a

terribly dysfunctional one and there is no possible way to be

happy- - someone should sue for the partners for intentiona
infliction of enotional distress! And if you think it is
terrible for the associates, then double that msery for the
wi ves (or husbands) who have their |ives uprooted...[66]

In sone, but not all postings, | asked the Greedy Associates
about whether they felt that the rules for the partnership conpetition
were fair and transparent. Mbst of those who answered the question
said it was anything but . 18l

In short, the various accounts available to us of life at the
associ ate | evel are consistent. These accounts cone in the form of
menoirs, survey data, and anecdotal evidence. They describe a
nm serabl e professional life for many young people in big [aw firmns.
The depictions of that life in nmovies such as The Firm The Devil's

Advocate, Cass Action, or Fromthe Hi p [FN 155a--see notes 128 and

128a] are not so very far wong.

1% (ne associate described the conpetition as "an absolute crap shoot.Once you are in with

a partner, if they are in with the partnership, you can do no wong." [7] Another: "I
don't know if the P-ship process is unfair, because | think it is accurate to say that no
one has any clue what the criteria are.” [6] Another: "No one knows how the partnership

53



B. The ethics of big firns

The Iife of lawers in big firnms is grueling and ungl anorous,
but what of the nmoral clains nmade by the novies? Do |awers worKking
for big firns lie, cheat, and steal ?

1. Ethical problens of small firns

Smal | firns are nore prone to certain kinds of ethical violations
than are | arge ones. The kinds of nisbehavior which cause | awers to
be disbarred nostly involve thefts fromclient trust funds, neglecting
or ignoring clients, severe forns of malpractice, or gross forns of
anbul ance chasing. |In many cases, these | apses are traceable to drug
or al cohol addiction. B At big firns, however, colleagues are likely to
realize that a | awer has a substance abuse problem and take steps to
renedy the problem and protect clients. Bl |p contrast, a solo practice
or very small firmmay | ack such internal checki ng nechani sns. Snal
firms are also nore likely to run into cash flow problens that m ght
cause |lawers to raid the trust f unds. 1=
Big firms have a great deal at stake in maintaining their hard-

won reputations for quality work and et hical behavior.Eﬁ] They are nuch

less likely than snall firns to engage in blatant anmbul ance chasi ng or

process works, but it certainly involves a great deal of sticking one's head up the ass
of others." [1]

157 Ted Schneyer, Professional Discipline for Law Firms? 77 Cornell L.R 1, 6 (1991).
According to Schneyer, in 1981-82, 80% of disciplined |awers in California, Illinois and
the district of Colunbia were solos and none practiced in firms with nore than 7 | awyers.
See al so __ Harkness, Lawyers Hel ping Lawyers: A Message of Hope, 73 Florida Bar J. 10
(Dec. 1999) (nore than half of grievances filed against Florida | awers involve addiction
or a nental disorder); Abel, note 70 at 145-49. Recent filns about small firns or sol os
have not overl ooked the substance abuse issue. See The Verdict (1982); True Believer
(1989), Sleepers (1996), Carlito's Way (1993), A Tinme to Kill (1996), and Trial & Error
(1997).

158 But see Rachel Brash, A Drinking Life , American Lwyr Jan. 2000 p. 22 (big firm
partner with al cohol problemsteals $50,000 fromhis firmand fails to pay tax on it).

1% I'n addition, small firnms often represent a client for only a single matter; big firns
tend to represent the same client in many matters. Repeat player clients are nmuch |ess
likely to conplain to disciplinary authorities than one-shot clients. Schneyer, note 155
at 8.

160 See Larry E. Ribstein, Ethical Rules, Agency Costs, and Law Firm Structure, 84 Virginia
L. Rev. 1707, 1714-20 (1998) (big firns can reduce clients' agency costs through
"reputational bonding")



the gross forms of nualpractice that cause an attorney to be disbarred.EE
Big firms maintain el aborate conputer checking systens to protect
t hensel ves agai nst becomi ng accidentally enneshed in conflicts of
interest, to detect billing irregularities, or to prevent |awers from
m ssi ng deadl i nes. Many have ethics conmittees to which | awers can
confidentially refer thorny ethics problens. Big firms have the | uxury
of bei ng choosy about accepting new business; they can afford to turn
away marginal matters or sleazy clients. Gven the surplus of |awers,
however, many snall firns or solos are desperate for business; they are
nore likely to take margi nal cases or dubious clients and may feel they
have to cheat to survive financially.

2. Ethical problenms of big firmns

Using the novies as our text, we would assume that big firns
cheat big tinE.Ezl n The Verdict we find a big firmengaging i n numerous
forns of creative cheating such as bribing the opponent's expert
wi tness to di sappear or planting a sexual spy in the opposition's canp.
In Class Action, a big defense firmfirst conceals, then destroys, a
critical document. In The Rainmaker, the firmplants a bug inits
opponent's office and colludes with the client in causing witnesses to
di sappear; perhaps it also knows that the client has testified falsely
and fraudulently altered evidence. 1In Regarding Henry the firmclearly
suppressed critical evidence and engaged in discovery fraud. B8l |n
Phi | adel phia, the firmengaged in various forns of illegal chicanery to

get rid of an associate with AIDS and to cover it up afterwards,

161 However, the pattern of malpractice clainms is different fromlawer disciplinary

matters. A careful study of malpractice clains in Florida indicated that big firns were
as likely as small firnms or solos to be sued for malpractice. Simlarly, |lawers from
elite schools or with high Martindal e-Hubbell rankings were as likely to be sued as those
from | owranked schools or those unranked by Martindal e-Hubbell. Manuel Ranps, Legal

Mal practice: No Lawyer or Cient is Safe, 47 Fla. L. Rev. 1, 33-43 (1995).

62 See text at notes 27-50.

63 |'n ACvil Action, the novie onits charges |levelled by Jonathan Harr's book: one of the
defense firns failed to produce rel evant evidence during di scovery and knowi ngly put on
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including perjury. Al of these are clear-cut ethical violations that
woul d surely trigger severe professional discipline if detected; sone
of themare crininal violations.

How nmuch does this sort of thing actually happen in the big firm
environnent? The answer is elusive. Lawers who comrmit mmjor ethics
viol ati ons keep quiet about it and pray that nobody will ever find out.
In ny informal Greedy Associate survey, the vast majority of the
respondents said that they had never seen anything of the sort and sone
were offended that | even asked the question. Sonme renmarked that solo
| awyers or small firns, desperate to keep business or to keep a
contingent fee case going, are nore likely to engage in such cheating.
O hers remarked that clients frequently try to conceal bad docunents
but that lawers insist on disclosing themif the client's fraud is
detected. For exanple, an associate who is thoroughly niserabl e about
his own big firmlifestyle responded to nmy question about gross ethica
vi ol ati ons:

No way, no-how. W chastise clients who ask us to hide bad facts

inm practice. Qur litigators that | know are good and

aggressive but woul d never cheat or bend rules to suit them W

are way too busy to work with clients who want us to cheat on

their behalf and the exposure is far too great. That shit is for
desperate | awyers.
A few Greedy Associates did observe gross ethical violations,
either in their own firns or in other firnms. Sonme conment s:
Yes, | lie to the judges, we all do...
| have seen |l awyers asking staff to sign a proof of service
for an incorrect date and | have seen lawyers lying to clients

about why work did not get done or about what a judge said.

I've heard stories fromfriends of opposing well-known
firms that have destroyed docunents or other evidence.

untrue testinony. Jonathan Harr, A Gvil Action 460-89. For whatever reason, the film
ascribes the om ssion (as well as perjury) to the clients but not to the law firns.
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In terns of blatant violations, they do happen. | can't go
into specifics, this is fairly serious stuff and | can't screw
with the confidence of any coll eagues or clients.

An associate left the firm because she had been told to
destroy a docunent.

Serious ethical |apses do occur, and both big and snmall firns
occasional ly get caught engaging in them B84l No doubt, for every one of
t hese publicized incidents, countless others have gone undetected or
were quietly dealt with by the parties involved. Still, random
publicized incidents involving big firms do not prove or even suggest
that big firms are prone to bad ethics nor that they are nore norally
cul pable than small firms or solos. O course, there is no way for an
outsider to know the answer. | aminclined to accept the repeated
responses to the Greedy Associate survey that big firnms have little
need to commt clear-cut ethical violations and far too nuch to | ose
fromtaki ng such chances. Thus the repeated depiction of such
violations in big-firmnovies appears to convey an erroneous i npression
that they are wi despread.

3. The harsh realities of big firmlitigation practice

Nurmerous filnms involving law firns have depicted all-out hardbal
litigation. 1In these fiIns,EE]big firmse seek to exhaust their opponents

wi th overwhel m ng di scovery demands, resist justified discovery

164 See James B. Stewart, THE PARTNERS: | NSIDE AMVERI CA' S MOST POWERFUL LAW FIRVS 327-65 (1983);

Ei sl er, passim (recounting numerous ethical |apses at Finley, Kunble including severe
conflicts of interest); Brown, note xx at 12-20 (various incidents including Wall St.

| awyer engaged in insider trading); Susan P. Shapiro, Everests of the Mindane: Conflicts
of Interest in Real Wrld Law Practice, 69 FordhamL. Rev. 1139, 1166-75 (2000); Lisa
Lerman, Blue Chip Bilking: Regulation of Billing and Expense Fraud by Lawyers, 12 Geo. J.
Leg. Ethics 205 (1999) (study of thefts by prominent big firmsenior partners); Tw chell,
The Ethical D |enmmas of Lawyers on Teans, 72 Mnnesota L. Rev. 697, 743-56 (1988);
Deborah L. Rhode, Ethical Perspectives on Legal Practice, 37 Stan. L. Rev. 589, 599
(1985) (69% of antitrust litigators had observed unethical practices in conplex cases);
Donald C. Langevoort, Were Wre The Lawyers? A Behavioral Inquiry into Lawyers'
Responsibility for dients' Fraud, 46 Vanderbilt L. Rev. 75, 106-09 (1993); Stewart
Macaul ay, Control, Influence, and Attitudes: A Comment on Nel son, 37 Stanf. L Rev 553,
555-56 (1985); Rhode, supra note xx at 628 nn. 129-130.

1% O ass Action (burying document in truckload of irrelevant rubbish; reducing deponent to
tears); A Cvil Action (baseless Rule 11 notion, discovery tactics designed to wear out
plaintiff's firm harassing evidentiary objections at trial); The Verdict ("you're not
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demands, file notions with little nerit, and engage in other del ayi ng
tactics. Lawyers act uncivilly toward one another and treat deponents
har shly.

In this respect, the novies accurately portray the realities of
contenmporary big firmlitigation practice--and a great deal of snall
firmlitigation practice as weII.EEI Hardbal | litigation tactics may or
may not lie just on the ethical side of the lines laid out in the Mde
Rul es. k&l They do not, however, contribute to the search for truth or
justice in the litigation process. Wiile the great nmajority of the
respondents to ny Greedy Associates survey stated that gross ethica
i mproprieties were unthinkable in their firnms, they were far nore
anbi val ent about other firm conduct. Numerous responses spoke of
behavi or that nost non-lawers woul d think was unethical and inmoral .
This consists of action designed to conceal the truth or to trick or
exhaust the opposing side, but by nmeans that seemto fall just short of

ethical violations or which violate unenforced ethical standards.Eﬁ] One

paid to do your best, you're paid to win"); The Rai nmaker (stalling case in hopes
plaintiff will die; causing deponents to disappear).

166 See Zitrin & Langford, note 91 at 53-73; Austin Sarat, Ethics in Litigation: Rhetoric
of Orisis, Realities of Practice, in Rhode, note 67 at 145-64 (firmculture no | onger
constrains extrene adversarial behavior. Caplan, note 70 at 134, 139-52, described the
bare-knuckl ed litigation practices of Skadden, Arps and offered this primer: "Lawers
shoul d not commit crimes or help clients to plan crinmes. They should obey only such
ethical instructions as are clearly expressed in rules and ignore vague standards.
Finally, they should not tell outright lies to judges or fabricate evidence. O herw se
they may, and if it will serve their clients' interests nmust, exploit any gap, anbiguity,
technicality, or |oophole, any not-obviously-and-totally inplausible interpretation of
the law or facts."”

167 Mpdel Rule 3.1 states that an attorney shall not "assert or controvert an issue
therein, unless there is a basis for doing so that is not frivolous.." Rule 3.2 states
that "a |l awyer shall make reasonable efforts to expedite litigation consistent with the
interests of the client." The commrent nakes clear that "realizing financial or other
benefit from otherw se inproper delay in litigation is not a legitimate interest of the
client." Rule 3.3 requires, anong other things, that a | awer shall not knowingly "fail
to disclose to the tribunal legal authority in the controlling jurisdiction known to the
lawyer to be directly adverse to the position of the client and not discl osed by opposing
counsel ... Rule 3.4 states, anpong other things, that a |awer shall not "(a) unlawfully
obstruct another party's access to evidence...(d) in pretrial procedure, make a frivol ous
di scovery request or fail to nmake reasonably diligent efforts to conply with a legally

proper discovery request by an opposing party." Rule 4.1 provides: "In the course of
representing a client a |lawer shall not knowi ngly: (a) nake a fal se statenent of
material fact or lawto a third person.” | think these rules are flat-out marginally

violated every day in the nmodern world of litigation and | aw practice. |ndeed, these
rul es appear to have evolved fromprescription to rather futile aspiration.

168 [ see preceding footnote]
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very prvalent hardball tactic is incivility--that is, rude, bullying
behavior that is designed to intimdate other |awers or w tnesses.

For the nost part, the respondents distingui shed hardball [itigation
tactics fromserious ethical inproprieties. They don't especially |like
to behave this way, but regard such tactics are all in a day's work

One cannot survive in the big firmenvironnment w thout engaging in

t hem

I think the small ethical breaches which are nbst commbn
contribute nmost to making the practice of law slinmy. [2]

| have been asked to play dumb by partners ("if the other
side calls asking where the new draft is, tell themour system
crashed or the para nade all the wong changes last night"). [3]

Less obvious ethical breaches occur -- e.g. suggestions
that associates |lie about who they are ("I'ma coll ege student
doi ng research for a report"”) or who they represent. [4]

Big firms .may flood smaller firns with paper know ng that
the first-year grunts and tenps they put on the deal will
probably m ss sonet hing...[ 6]

The nobst common ethical violations | see are: (1) the
contortions sone firns/partners go through to deternine that
there is no conflict of interest in taking a case; (2) |awers
who don't consult their clients; (3) fast and | oose argunents;
and (4) discovery ganes. [11]

When the inbal ance between superior gane playing and a fair
result is stark, then the systemis certainly sliny, and if not
sliny thensel ves, the | awers who participated at | east becone
slimed in the public's eye. [13]

There are all sorts of sharp litigation practices out
t here:

--produci ng docunments during a deposition, or late
the night before, that were requested and/or
subpoenaed many nont hs ago...
--m srepresenting the substance of tel ephone
conversations with opposi ng counse
--coaching of witnesses before and during depositions
--excessive and sonetines frivol ous notion practice,
or unduly burdensone di scovery
--obstructionist tactics in "answering"
interrogatories, requests to adnit, and ot her
legitimate di scovery requests;
--egregious nischaracterizations of the facts and | aw
in briefs or in oral argunents before the Court.
[14]

59



..del ayi ng production of docunents until after a notion to
conpel has been opposed and | ost and, sonetines, appeal ed and
lost, all for the purposes of delay and driving up the other
side's costs, is imoral. [15]

But that is the gane. WMake things as difficult as possible
for the other side within the bounds of the law [38]

Do sone docunents get put on a privileged |ist that may not
be privileged?. Sure, but the other side has an opportunity to
chal | enge that. [40]

There's a |l ot of unconscious violations--just making
bl anket exceptions in discovery when you know you will have to
di scl ose, just nmaking trouble for the other side. Lawers spend
time arguing bullshit stuff but they may or may not think it's
bad faith. [55]

But | can tell you that we have occasionally buried a
docunent in with others in the hope that it, or its significance,
is overl ooked. [58]

I think people are obnoxious, and it's true that they spend
unbel i evabl e anmobunts of tine witing letters accusing the other
side of wi thhol ding docurments and so forth, but |I haven't seen
anyone violate the Rules. | do know that |awers frequently
"shade" the facts or lawto courts and adninistrative bodies, so
much so that | would consider it deceitful, but again, they are
not doing it because they intend to lie; instead they are
overzeal ous in their advocacy. [73]

I think sonmetinmes answers to interrogatories and responses
to document production requests place too nuch enphasis on
semantics. An artificially narrow readi ng of requests all ows an
attorney to avoid stating or producing sonething in response to a
qguestion.that is perfectly understandable in the context of
litigation. | sometines wonder how stupid an attorney can play
wi t hout going over the ethical line. Playing dunb is pretty
conmon practice. [91]

In their depiction of slippery or hardball litigation practices
by big firns, the fil mmakers are right on the noney.

4. Billing inproprieties

Several novies describe law firm behavior that appears to be
aimed at inflating the client's bill. In The Verdict, for exanple, Ed
Concannon clearly overstaffs the case. Mre than a dozen associ ates
sit around a table listening to Concannon prepare a witness. |In The

Firm a nentor partner tells Mtch McDeere to bill everything, even

when he's thinking about client matters in the shower.
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Nurer ous accounts of real-life law firmbilling inproprieties
have appeared.'ﬁﬁ| Accordi ng to Deborah Rhode,

Audits of "legal expenses" have reveal ed nassages during

litigation, dry cleaning for a toupee, running shoes |abelled

"ground transportation," Victoria's Secret lingerie, and nen's

suits for an out-of-state trial that took |onger than expected.

Days in which |lawers bill nore than twenty-four hours are no

| onger rare.\When heiress Doris Duke died, |eaving over a billion

dollars to charity, two dozen law firns enbarked on what one

attorney candidly described as a "feeding frenzy." Sone of the
nation's |leading practitioners, staying at |eading hotels,
charging at premumrates, managed to duplicate each other's work
and keep each ot her enpl oyed, wmtgp diverted an estimted $20
mllion fromcharitable causes."

About half of the Greedy Associates said that their firns never
overbilled clients; indeed, they thought that underbilling was nore
likely than overbilling. But the other half of the respondents said
that bill padding did occur at their firnms. According to these
respondents, both associates and partners inflate the number of their
billable hours. Billable hours are often used to conpute bonuses and
| awyers must bill mini mum nunber of hours to advance in the firm As a
result, lawyers nmust inflate their hours on tinme sheets, either because
t hey cannot physically work that many hours or because there is not

enough work to do. Indeed, it is difficult to understand how associ at es

can consistently bill 2400 hours a year or nore w thout cheating on

189 |isa G Lerman, Lying to dients, 138 U Pa. L. Rev. 659, 705-721 (1990) (nearly every
| awyer author interviewed reported sone formof deception in billing clients either from
personal experience or direct know edge of the practices of others); Lerman, note 163
(billing theft by senior partners of major law firns); Zitrin & Langford, note 91 at 82-
87; Caplan, note 70 at 171 (bill padding at Skadden, Arps); Schiltz, note 132, 52
Vanderbilt at 915-20; Flenming, note 70 at 31-39 (various forns of overcharging such as
overstaffing or using overqualified personnel); WIliamG Ross, The Ethics of Hourly
Billing by Attorneys, 44 Rutgers L. Rev. 1, 12-22 (1991) (sanple of attorneys and
corporate counsel believe that | awers frequently or occasionally pad their hours);

Parsa, note 88 at 30 (if | amat firm15 hours | bill all 15 even though | only work 12);
Dougl as R Richnond, The New Law Fi rm Econony, Bill able Hours, and Prof essional
Responsibility, 29 Hofstra L. Rev. 207 (2000) (discussing cases involving overbilling);
Roy Sinobn, Gross Profits? An Introduction to a Programon Legal Fees, 22 Hofstra L Rev
625, 632 (1994) (nmanagi ng partner of Los Angel es workers' conp firmroutinely "bunped" up
the time reported by firms [awers); John J. Marquess, Legal Audits and Di shonest Legal
Bills, 22 Hofstra L. Rev. 637 (1994) (giving many exanpl es of inproper expense charging
and otherwi se inflated or dishonest bills); Trotter, note 70 at 97 (attorney billed
client for $66,000 for LEXI S services that cost only $395), 97-98, 181-82 (pervasive tine
paddi ng) .

170 Rhode, In the Interests of Justice, note 69 at 168-69.
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their time sheets if they want any sort of life at all outside the
of fice.

A nunber of respondents observed that basing everything on
billable hours is perverse. It punishes |awers who are nore efficient
and it keeps them working past the point of exhaustion when their work
product is poor. Ohers pointed to the assignnent of unnecessary or
even useless work to "churn" the nunber of hours billed to a particular
matter. A sanpling of some of the commrents:

.overbilling is very troubling. It occurs in nmany forns. One of
the nost conmon forns is the billing of attorney time for work
that clearly should be perfornmed by a staff person, whether by a
paral egal, at a lower billing rate, or by a secretary or word
processor, at no cost to the client...Unnecessary work often is
performed and billed to the client, sonetinmes even when the
client expressly has said that it does not want the work
perforned...nmul tiple people, even nultiple partners, read and
revise the same drafts of documents, even when a client directs
that this should not occur.. Duplication of work also is a
problem This can occur fromclient to client, as in when the
sane research assignnent is performed for two or nore clients
fromscratch, rather than using the first project as a basis for
updating and billing the subsequent clients only for the work
necessary to update. It also can occur in the context of only
one client, where a partner sinultaneously assigns nultiple
associ ates to research the sanme thing, or assigns one associate
to "doubl e check” the entire work product of another associ ate.

The quality of time billed also can be a problem If an
associ ate works nore than 250, nore than 300, nore than 400 hours
in a nonth, going without sleep for days at a time, what kind of
ef ficiency and accuracy level is the client being billed for by
the end of the nonth?...

Institutionally, it is difficult for partners to "wite off"
time fromthe bill... Seasoned | awyers encourage junior |awers to
bill "loosely." Although none woul d openly condone overbilling
or padding, nmany tacitly accept and reward paddi ng. Seni or
associ ates who are known not to fill out tinesheets for weeks at
atine, to leave the office frequently to work out or attend to
personal errands, and who nysteriously cone up with 250 hour
nmont hs, are held out as role nodels and rewarded with
partnership... [15]

Unnecessary work is rampant (where | work). It's a
conbination of the desire to bill and the inconpetence of higher-
ups. | have spent nmany hours doing things that are totally
pointless. This is often referred to as "churning the file."

[30]

Yes, | pad hours, we all do. [31]
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The reality is that if hours determ ne bonus and especially
sal ary--you have to bill 2400 hours to get the big bonus--people
have to cheat and pad. You know who they are, though they never
admt it. It's an open secret though not discussed...If you add
on an extra .25 here and there, it is a lot of hours. [41]

People say if | amgoing to be there 14 hours I'mgoing to
bill all 14 hours despite personal phone calls; they just bil
all the time they are there at the office...If client insists on
cut in hourly rate, you just stick themw th nore hours. [42]

Overbilling? You bet. Unnecessary work? Absolutely.
Overbilling is the dirty little secret that no one wants to talk
about. It happens, and the billable hours nodel along with
hour s- based bonuses encourage it. Anyone who says differently
still thinks the world is flat. But because it's al nost
i npossible to prove, no one (at least in ny experience) mentions
it. [93]

V. CONCLUSI ON

Law firms take a big hit in the novies. |ndeed, judging from
contenmporary films, big law firnms are anong the nost evil entities to
be found in Anerica. This isn't so surprising, given the fact that the
public appears to |oathe both lawers in general and law firns in
particular. Mreover, big law firns are thenselves a big busi ness and
t hey chanpion the cause of big business. This insures that law firns
will prove to be handy narrative antagonists. It also guarantees that
the general public will continue to be taught, and will continue to
believe, that law firnms are the enbodi nent of eviI.Eﬂ'The nor e
interesting question is whether the firns are getting a bad rap from
their harshly negative film portrayals.

On the issues of overwork and | awer lifestyle and the single-
m nded pursuit of profit in big firms, the novies are on the noney.
They accurately describe the profession's nove fromthe professionalism
to the business nodel as well as the stunning increase in the size of

big law firms and their profitability. As to conduct by big firm

1 See Asimow, Nova, note 5 at 550-56 (evidence in psychology literature that people's opinions are
heavily influenced by fictitional stories from popular culture).
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attorneys that offends the ordinary person's noral sensibilities, the
novi es again are largely accurate. Rude and uncivil behavior is now
taken for granted. Big-firmlawers believe that their jobs require
themto engage in dirty but marginally ethical tactics that conceal the
truth, cause delay, and generate cost for the sake of wearing out the
opposition. Overbilling of various sorts appears to be ranpant. |
bel i eve that on these issues, filmmkers have spoken the truth, &2

As to other kinds of clear-cut ethical violations (such as
destroying critical documents or outright lying to courts), it's hard
to say. Lawyers in big law firm with whom|'ve discussed these
matters pooh pooh the problem The same is true of the great majority
of the "greedy associates" who responded to my bulletin board posting.
They claimthat a strict culture of ethical behavior in their
organi zati ons precludes such behavi or and that serious cheating woul d
be too risky for a big firmbecause it has so nuch to | ose. Yet such
t hi ngs have happened and a ninority of the G eedy Associates confirm
that they've seen it. Those who have conmitted such offenses keep
qui et about it. There is no way for an outsider to know how often it
occurs.

If he were here with us today, and watching the novies about |aw
firnmse nade during the last twenty years or so, Orson Wlles would be

chuckling with approval.EE

172 Conpare Sinon, supra note 55 at 440-47 (popular culture accurately reflects the
public's acceptance of situational ethics rather than strict ethical conformsn).

113 seetext at notes 15-23.
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