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Market Governance as a
Balance of Power*

Steven K. Vogel
University of California

Abstract
This essay conceptualizes market governance as a balance of power and discusses the
implications for current debates over antitrust policy. This framework offers a way to
interpret and evaluate the “neo-Brandeisian” school that views concentrated market
power as a threat to democracy as well as to economic goals, such as productivity and
innovation. It suggests that the government can deploy antitrust policy to alter the
balance of power to promote the public welfare without necessarily impeding com-
petition or otherwise distorting markets. And antitrust policies that constrain market
power can have the double benefit of making both markets and politics more
competitive.
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The proponents of a “neo-Brandeisian” approach to antitrust took on leadership roles in
the Joe Biden administration, including Lina Khan, chair of the Federal Trade
Commission (FTC); Jonathan Kanter, head of the Antitrust Division at the
Department of Justice (DOJ); Tim Wu, special assistant for technology and competi-
tion policy at the National Economic Council; and Rohit Chopra, director of the
Consumer Finance Protection Bureau (CFPB). The Biden administration issued a
sweeping executive order to bolster competition in the American economy.1 The
FTC and the DOJ launched a public inquiry into strengthening merger guidelines in
January 2022, and the FTC issued a statement declaring that it would use its full stat-
utory authority to combat anticompetitive behavior in November 2022.2 Democrats in
the US Congress sponsored a series of high-profile hearings on the power of big tech
firms and proposed significant new antitrust legislation. Republicans called for more
robust antitrust policy as well, although they tended to be more concerned about the
power of the big tech firms to control social media and other sources of information
than about their market power per se. The House of Representatives prepared legisla-
tion to limit the ability of dominant platform firms to favor their own products and ser-
vices, and to require them to open their app stores to rival marketplaces. Yet the big
tech firms and other incumbents fought back hard.

The “neo-Brandeisian” school refers to a broad range of scholars and practition-
ers who critique the Chicago school of antitrust that focuses on a narrow “con-
sumer welfare” standard to render judgments on merger cases and to evaluate
dominant firm behavior, and favors a cautious approach toward antitrust enforce-
ment.3 The neo-Brandeisians call for a more robust antitrust policy to combat con-
centrated market and political power.4 They have garnered this label because they
share the concern of the legendary Supreme Court justice Louis Brandeis (who
served from 1916 to 1939) with market concentration as a threat to democratic pol-
itics.5 As discussed in more detail below, the neo-Brandeisians tend to advocate
much stronger policies and more proactive enforcement to combat market
power, to highlight the distinctive anticompetitive features of the digital platform
firms, and to argue that antitrust should address the concentration of political as
well as market power.

The critique of the Chicago school begins with an appreciation for the central role of
power in markets. Markets require rules, including the rule of law and the protection of
private property. Even the most ardent advocates of free markets would concede that.6

Hence there is no “free market” in the literal sense: markets are always governed.7

Governments do not govern markets alone, but share that role with firms, societal orga-
nizations, and individuals. Hence market governance spans from government regula-
tion to business practices to social norms. Governments play the central role
because they have the unique ability to create and enforce laws and regulations over
a given territory. I refer to this role as “marketcraft” because it constitutes a core func-
tion of government roughly comparable to statecraft.8

The proposition that markets are governed may seem fairly obvious, perhaps even
banal. In this essay, however, I contend that this simple proposition logically begets
some less obvious implications. Specifically, market governance is not only inevita-
ble—but it is not neutral. That is, any regulation or practice or norm will favor some
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market participants over others, even if that was not the primary intent. Thus market
governance not only defines a market, but it shapes the balance of power among
market participants. If we imagine a spectrum of market governance options from
those most favorable to incumbents to those most advantageous to challengers, we
cannot identify a specific point along that spectrum that represents the free market
or even a neutral position. That in turn suggests that it may be possible to alter that
balance of power to promote public welfare without impeding competition or other-
wise distorting markets. Many standard economic models, especially those of the
Chicago school, bestow an undeserved positive valence upon the status quo by begin-
ning from an assumption of perfect markets and characterizing any government action
as an “intervention” that requires justification by reference to a specific market failure.9

Antitrust drives home this point because it demonstrates how competitive
markets are not the product of an absence of government regulation, but rather
the outcome of specific types of government action. After all, markets require
more than property rights and the enforcement of contracts to function properly.
Businesspeople may prefer to collude rather than compete if left to their own
devices. They may boost rents (returns not justified by value added) for themselves
rather than add value for their customers. Or they may deceive customers or inves-
tors rather than disclose key information. So the government has to compel them to
compete, to provide value to consumers, and to provide the information that fosters
dynamic markets. A market liberal would counter that governments can also con-
strain competition, foster corruption, or mislead consumers—and they would be
right. But governments remain the critical force that can foster and sustain compet-
itive markets, and press firms from rent extraction toward value creation. The alter-
native to government regulation (including antitrust) is not the free market but
real-world markets thoroughly sullied with collusion, fraud, and imbalances of
power. The choice is not whether to regulate but how: how effectively, toward
what goals, and in whose interests.

The antitrust realm is distinctive because it explicitly confronts the issue of power in
the sense of the market power that dominant firms exercise in a given market. It also
addresses the relationships between assembly firms and their suppliers, retailers and
their suppliers, and employers and their workers. It grapples with the thorny questions
of how to determine when that power is problematic and what to do about it. And that
in turn highlights broader questions of how to conceptualize power in the study of
political economy and in the practice of policy.10

In this sense, antitrust is an important element of what has been called the “predis-
tribution” policy agenda, as opposed to the redistribution agenda of progressive taxa-
tion and welfare spending.11 The predistribution policy agenda deploys market
governance and public investment to affect how the market distributes returns in the
first place rather than allow markets to operate and then redistribute after the fact.
The predistribution agenda is more foundational because it seeks to alter the power
relationships that generate economic inequalities in the market itself. Formulating pre-
distribution policies requires a sophisticated understanding of how power is embedded
in markets and how it is deployed in the political arena.
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The Balance of Power

I propose to conceive of market governance as a balance of power (Figure 1). To illus-
trate what that means, let us begin with a simple example from telecommunications
regulation. When government officials first introduced competition into the telecom-
munications sector in the United States and Britain, they had to increase regulation,
not decrease it.12 They introduced “asymmetrical” regulation, meaning regulation
that favored challengers over incumbents. The incumbents had such an overwhelming
advantage because of their control of the network that this was the only way to induce
new entrants.13 The authorities not only had to force the incumbents to lease their lines
to their competitors, but they also had to do so on terms favorable to the competitors.
The incumbents and the challengers naturally advocated different ways to calculate the
interconnection charges. The incumbents preferred historical cost accounting, whereby
the charges would compensate them for their long-term investment in building the
infrastructure. The challengers preferred marginal cost accounting, whereby the
charges would only reflect the additional costs for the incumbents to provide access
to the challengers. At its core, however, this was not a strictly technical debate. The
government had to decide how much to favor the challengers over the incumbents.
Economic theory could not give them a precise interconnection charge that would
reflect the free-market price, or even a neutral rate. They were left with a regulatory
dial, which they could turn in one direction or the other.

A sports analogy offers another way to illustrate the same basic point. In baseball,
the batter is out with three strikes and walks to first base with four balls. Those numbers
strongly affect the competitive balance between the pitcher and the batter. If the rules
gave the batter only two strikes for an out, that would favor the pitcher. If the batter
could walk with three balls, then that would favor the batter. The architects of the
game cannot opt out of these determinations. They cannot just say, “Well, let’s just
let each pitcher and batter decide the rules for themselves.” And they cannot rely on

Figure 1. Market governance and market power relationships. Adapted from Steven K. Vogel,
“The Regulatory Roots of Inequality in America,” Journal of Law and Political Economy 1, no. 2
(2021): 274.
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some theory to tell them what would be a fair or neutral set of rules. They have to set
the bars somewhere.

The telecommunications interconnection example represents a simple case of
market governance as a balance of power in the sense that the government can manip-
ulate one variable to alter the competitive balance between incumbents and challengers
in a fairly predictable manner. In most realms, however, the relationship between gov-
ernment action and the balance of power is more complex. For example, corporate gov-
ernance shapes the balance of power between market actors, but the effects on market
outcomes such as prices, profits, and wages are less straightforward. If corporate law
requires a certain number of independent directors (those not otherwise employed
by or affiliated with the company) in large companies, those directors would be
more likely to focus on financial returns to shareholders and less likely to consider ben-
efits for stakeholders such as workers—if all else were equal. Yet the relationship
between corporate law and the employer-worker power balance varies considerably
depending on the broader legal and societal environment.14

The corporate governance example illustrates the core argument of this essay even
better than the telecommunications one because it incorporates power in a deeper way.
In the telecommunications case, the regulatory authority shifts the advantage in one
direction or another in a fairly mechanical manner, thereby affecting the prices,
profits, and market shares for incumbents and challengers. In the corporate governance
case, however, the causal chain from market governance (laws, practices, and norms)
to market outcomes operates via power relationships as key intervening variables. That
is, market and social and political power reinforce each other. This underscores the
neo-Brandeisian case that we should not artificially separate out the analysis of
market power from that of political power.

If market governance is a balance of power, that suggests that we should incorporate
political power into market analysis and market power into political analysis. In the
language of social science, we have to recognize the endogeneity of power in
market relations. We risk obscuring the essential nature of markets if we do not recog-
nize that supply and demand are themselves shaped by politics and society from the
outset. Integrating power into the supply and demand equation opens up the possibility
of a more interdisciplinary political economy, one in which political and social vari-
ables are incorporated not as external to the workings of the market but as integral
to it. Social scientists outside of economics have much to offer by showing how polit-
ical and social variables affect the market outcomes that concern economists the most,
such as prices, profits, and wages. With some notable exceptions, however, they have
tended to focus more on political outcomes, such as policies, or social outcomes, such
as interpersonal networks or personal well-being.15

Moreover, we cannot really understand market power without recognizing how it is
connected to political power: how market power begets political power, and how polit-
ical power begets market power.16 Incumbent firms can achieve profits and stability via
two strategies.17 They can seek (1) to raise productivity (create wealth) and/or (2) to
secure rents (extract wealth). Incumbent firms may prefer the latter because they
may be vulnerable to challengers that develop a product or process that renders their
competitive advantage obsolete. They may seek to insulate themselves from this
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threat rather than to rely on their ability to outrun the competition. They may prefer
collusion to competition. To put this differently, firms can focus on building a better
widget or manipulating market governance to maximize stability and profits with the
widget they already have. In practice, of course, they do both. But they can gain secur-
ity by ensuring that they will survive even if they cannot always produce the best
widget at the best price. And they are best able to maximize profits if they are able
to supplement any price or quality advantage they might have with the exercise of
market power to deter, absorb, or impede competitors.

Firms may pursue rent extraction via two interrelated mechanisms. First, they
deploy political strategies, lobbying government to create laws and regulations to
protect them from competition, stabilize prices, and secure profits. This might
include market governance, trade protection, subsidies, or tax credits. Firms with
greater market power naturally have an advantage in this political competition. And
they might deploy that market power to promote legislation not aligned with the inter-
ests of the electorate.18 They rely heavily on their “instrumental power”: their advan-
tage in financial and organizational resources. But they also benefit from “structural
power” because incumbent political leaders depend on business to support the perfor-
mance of the economy to improve their chances for reelection.19 Second, incumbent
firms employ business strategies to increase their rents. For example, they can structure
their business relationships to moderate competition via long-term alliances, interlock-
ing shareholding, or exclusive supply chains. They can exploit their advantages in bar-
gaining power to squeeze their workers, suppliers, borrowers, other business partners,
and/or customers. They can manipulate their boards of directors to increase executive
pay. They can engage in anticompetitive practices, from exclusive dealing to outright
collusion; they can use intellectual property strategically to stifle challengers; or they
can pre-empt competition by buying out potential challengers. Antitrust policies are
essential tools to press firms from rent extraction to value creation.

The Antitrust Debate

Market governance may reflect a balance of power, but this does not necessarily mean
that these are zero-sum relationships. The telecommunications example above may at
first appear to present a fairly straightforward zero-sum situation: higher interconnec-
tion charges benefit the incumbent while lower rates benefit the challengers. Yet inter-
connection rates also raise public-interest concerns: How should we balance between
the public welfare benefits from the economies of scale of the incumbent versus the
benefits from the competitive challenge from new entrants? Which will produce
more innovation: the continued dominance of the incumbent or the rise of the challeng-
ers? And should the authorities be concerned that market dominance could translate
into disproportionate political power as well?

Antitrust debates have centered on precisely these sorts of questions. In the progres-
sive era, the proponents of antitrust remedies were concerned about the concentration
of political power as well as market power more narrowly defined. They felt that the
big trusts had too much of both, and they relied on antitrust policy as a mechanism
to rein in this power.20 In the postwar era, the debate centered more on the economic
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costs and benefits of market power. It juxtaposed two different market visions: a pro-
competitive stance that favored activist government to sustain and promote competi-
tion, and a laissez-faire approach that advocated government restraint even if this
means less competition.21 This debate took the form of a rivalry between the
“Harvard school” and the “Chicago school.” Harvard school scholars focused more
on the structural attributes of a market, such as firm size and product differentiation.
They tended to view monopoly and oligopoly as more durable than their Chicago
school counterparts, and to support more government action to remedy these market
structures and the practices created and perpetuated by them. They would be inclined
to rule against mergers at lower market shares and in less concentrated markets. The
Harvard school shifted partway toward the Chicago school in the 1970s, however,
relaxing its concern with entry barriers and vertical integration, and favoring a detailed
examination of firm conduct prior to endorsing government action.22

Scholars in the Chicago school contended that monopolies tend to be fragile and com-
petition robust because firms that attempt to charge monopoly prices are likely to be chal-
lenged by new competitors over time. They asserted that most practices that might be
deemed “exclusionary” are in fact procompetitive because they reflect firms’ efforts to
lower prices or to innovate. In any case, the government may be incapable of devising
an appropriate remedy, or it may be captured by political interests, such as small busi-
nesses. Hence these scholars were reluctant to prescribe government action even where
they found that a firm dominates a market or engages in anticompetitive practices.23

With the ascendance of the Chicago school in the 1980s, US antitrust policy shifted
from defining competition by the number of competitors to economic analysis centered
on consumer welfare: low prices, high output, and potential for innovation.

The rise of the Chicago school represents one element of the broader neoliberal turn in
ideology and policy since the late 1970s. The term “neoliberal” can refer to anything from
a stage of capitalism to a market fundamentalist doctrine, and from the “free-market” pol-
icies of Thatcher and Reagan to the center-left agenda of Bill Clinton and Tony Blair.24

Here I restrict the term to a market-liberal ideology shared by theorists such as Hayek and
Friedman and political leaders such as Thatcher and Reagan. By this definition, neoliber-
als advocate less government intervention and more market freedom—as if the two are
necessarily associated. They regard the market as an arena of freedom (voluntary
exchange) and government regulation as a constraint on that freedom. And they view
markets as spontaneously evolving rather than actively constructed, and market behavior
as natural rather than learned. The irony is that in practice the neoliberal reformers
deployed the language of free markets—such as deregulation, privatization, and liberali-
zation—as smokescreen for a program that rigged market governance in favor of the
wealthy and the powerful (upward redistribution).25 The Chicago school approach to anti-
trust provided an intellectual rationale for policies that allowed market power and political
power to reinforce each other over time.

The Neo-Brandeisians

Critics of the Chicago school have gained prominence in recent years in both scholarly
debates and policy circles. They have responded to two developments in particular: the
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slow rise in market concentration in the United States over several decades and the
more recent and rapid emergence of dominant digital platform firms such as
Amazon and Google. Mergers boomed in the 1980s, including strategic acquisitions
to strengthen core competencies and hostile takeovers designed to boost shareholder
returns.26 Thomas Philippon argues that the decrease in competition in the US
economy since the 1990s has led to higher price markups, higher after-tax profits,
lower investment, lower productivity, a lower labor share of income, and higher
inequality. He stresses, moreover, that the stakes are huge. He estimates that if the
economy were as competitive as it was twenty years ago, GDP would rise by 5
percent and income for American workers would increase by $1.5 trillion. Hence
strengthening antitrust would deliver higher economic benefits than most any other
proposed policy reform.27 The Obama administration (2009–17) turned some attention
to this issue late in its second term. A study by the Council of Economic Advisers
found that market concentration increased in many core sectors from 1997 through
2012, with the largest increases in transportation, retail trade, finance and insurance,
wholesale trade, real estate, and utilities.28 Meanwhile, the digital platform firms
have posed particular challenges for antitrust because they enjoy powerful network
effects and winner-takes-all market dynamics; they operate their own market infra-
structures; they do not compete on consumer prices; they benefit from distinctive
new forms of patient capital; and they control massive amounts of data.

The neo-Brandeisians vary among themselves, but collectively they present at least
six core arguments. First, they emphasize market power over economic efficiency.29

They challenge the Chicago school’s focus on a consumer welfare standard defined
by low prices and high output. They argue that antitrust policy should consider the inter-
ests of workers, suppliers, entrepreneurs, and citizens aswell as consumers.30 They offer
several alternatives to the consumerwelfare standard. LinaKhan, for example, calls for a
return to amore structural approach that centersmore on afirm’smarket share and power
in the marketplace than on prices and output.31 Tim Wu argues that the primary goal
should be the protection of competition.32 And Sandeep Vaheesan suggests that the
core purpose should be to disperse power and promote fair competition.33

Second, the neo-Brandeisians charge that the Chicago school is too lenient on
monopoly. Whereas Chicago school scholars believe that dominant firms tend to
grow by providing better goods and services and lower prices and contribute to
market efficiency via economies of scale, the neo-Brandeisians emphasize that these
firms stifle competition and extract rents. They are particularly concerned with domi-
nant firm (anticompetitive) behavior, not only size. And whereas Chicago school
adherents stress that dominant firms drive innovation, the neo-Brandeisians emphasize
that these firms impede innovation by blocking the entry of new challengers. In prac-
tice, the neo-Brandeisians advocate more proactive action to contain and even break up
dominant firms, more zealous enforcement against anticompetitive practices, and more
rigorous merger review.

Third, the neo-Brandeisians characterize the rise of digital platform firms as a novel
phenomenon that requires distinctive policy and enforcement remedies. This contrasts
with more established antitrust scholars who contend that these firms exhibit network
effects that have been common in earlier periods and that can be addressed with a
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traditional antitrust toolbox.34 The digital revolution poses particular challenges for the
antitrust regime because of the powerful network effects in the information technology
sector. Consumers want goods and services that interoperate with what they already
have, or with what others have, and they will pay more for those goods and services.
So market leaders can eliminate competitors by leveraging these effects. In fact, the
neo-Brandeisians stress that the digital platform firms achieve their dominant position
not simply by offering better products and services but by engaging in anticompetitive
practices. In an influential article on Amazon, Lina Khan stressed several distinctive
features of the platform firms.35 The digital platform economy is particularly conducive
to monopoly because the platform operators set the terms of competition on their plat-
forms. Amazon, for example, operates a retail marketplace and sells on that market-
place at the same time. That gives it the ability to structure the market rules in its
own favor. The big tech firms are also distinctive in that they do not compete on
prices for consumers. Facebook, for example, does not charge most customers for
its service, but garners the bulk of its revenue from advertising. So the antitrust author-
ities cannot use consumer prices to measure anticompetitive behavior. The big tech
firms also enjoy access to patient capital, because investors do not insist on profits
in the short term, and that enables firms like Amazon to operate without profits for
years while they outlast the competition. And they use their control over data to
boost their market power and consolidate their dominance. Some neo-Brandeisians
conclude that the antitrust authorities should impose structural rules, such as prohibit-
ing platform operators from competing on their open platform.36

Fourth, some neo-Brandeisians are concerned not only about limiting the power of
dominant firms but also about protecting the countervailing power of association
among weaker actors. They not only believe that antitrust laws should not apply to
labor unions, but they also contend that antitrust should support the ability of small
businesses or groups of professionals to engage in economic coordination. Sanjukta
Paul argues that antitrust policy privileges the coordination rights of business firms
while unduly restricting other coordination mechanisms such as labor organizations
and the public coordination of markets.37 Likewise, Sandeep Vaheesan argues that
antitrust policy should be less hostile to horizontal coordination among less powerful
actors—such as workers, professionals, and small firms—because collusion among
these actors can represent socially desirable cooperation. Reconstructing antitrust in
this way would transfer power from corporate executives to these other actors.38

Fifth, some argue that the authorities should consider the impact of antitrust on a much
broader range of policy outcomes, such as inequality, supply chain resistance, and climate
change. Khan and Vaheesan, for example, contend that a revived antitrust movement
could help to reverse the rise in inequality in the United States.39 And scholars have increas-
ingly focused on the impact of antitrust policy on labor markets, the power balance between
capital and labor, and the impact of this balanceonwages, benefits, andworkingconditions.40

Sixth, as stressed throughout this essay, the neo-Brandeisians contend that antitrust
policy must concern itself with the concentration of political power as well as market
power. Dominant firms can leverage their market power into outsized political influ-
ence, and this can undermine democracy. K. Sabeel Rahman argues that market gov-
ernance, including antitrust, should counteract domination, whether that be in the form
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of corporate power or inequitable markets.41 And Barry Lynn, one of the architects of
the neo-Brandeisian movement, claims that concentrated market power has created a
new autocracy that undermines democracy in the United States.42

Antitrust and Democracy

If antitrust policy should address political goals as well as economic ones, then how
should we define those goals? In this special issue, Katharine Jackson and Samuel
Bagg provide distinctive answers. They both contest any sharp distinction between
the political and the economic realms and stress that antitrust policy has an important
role in ensuring the quality of democracy. They also emphasize the importance of the
balance of power among actors in the market and in politics, consistent with the argu-
ment of this essay. Jackson maintains that all trusts (corporations) are enabled by law,
so the government has a legitimate claim to regulate them. But on what principles? She
proposes that we should evaluate antitrust policies in terms of their contribution to
equal liberty: the egalitarian distribution of economic associational rights. On the
one hand, individuals should be able to exercise associational freedom in their eco-
nomic activities, including the formation of corporations. On the other hand, the
rights of corporations should not preclude the rights of others to associate, to secure
social and economic resources, or to preserve their autonomy from the corporation.
This can be problematic because corporations may have a power advantage relative
to other actors, such as workers: the ability to coerce, to exclude, or to leverage
greater resources. So equal liberty in practice requires a balance of power—and anti-
trust law offers an important tool to achieve that balance. It can contribute to a balanced
distribution of rights, including the ability for challengers to compete, consumers to
choose products, and workers to choose employers. And consistent with one of the
threads in the neo-Brandeisian school, Jackson suggests that it can also protect associ-
ational rights for small businesses, farmers, retailers, workers, and consumers. Jackson
recognizes that to design antitrust policy to promote equal liberty requires complex
judgments about how policies and enforcement affect balances of power in particular
contexts. Yet she stresses that these difficulties should not be allowed to undermine the
constructive potential of an equal liberty approach to antitrust.

Samuel Bagg reaches similar conclusions by different means, framing antitrust
policy, and the balance of power it helps to bring about, as demands of democracy.
While neo-Brandeisians presume that limits on market concentration enhance
democracy, Bagg notes that the most prominent theories of democracy focus
more on processes of collective will-formation and decision making and remain
hostile or indifferent to an expansive conception of antitrust. Yet Bagg stresses
that a broader egalitarian balance among social forces is even more fundamental
to democracy than any particular procedures. This perspective clarifies the demo-
cratic value of antitrust policy, and enables a response to two common concerns
about neo-Brandeisian approaches. First, those on the market liberal or libertarian
side might worry that expanding the purview of antitrust beyond the consumer
welfare standard to more “political” concerns would only invite more capture,
allowing antitrust policy to be manipulated for partisan gain. Bagg recognizes
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this risk but stresses that antitrust is not any more vulnerable to capture than other
types of regulation and that antitrust is itself an important tool to prevent capture.
Second, radicals and socialists might fear that antitrust could undermine their goal
of centralizing democratic control over economic activity in the long term and
undercut the power of labor unions in the short term. Yet Bagg argues that antitrust
policy is fundamentally allied with labor organization and other projects of building
countervailing power, and he stresses that large firms are not necessarily easier to
unionize.

Brian Callaci takes up the second of the two concerns discussed in Bagg’s
essay in further detail. Specifically, he notes that many union leaders and scholars
sympathetic to labor believe that large companies and oligopolistic market struc-
ture were integral to the high-wage political economy in the postwar era. These
companies achieved economics of scale, invested in human and physical capital
for the long term, and shared their oligopoly rents with their workers. Callaci dis-
putes this account, stressing that some unions—such as those in the garment, coal,
and trucking industries—stabilized competition without oligopolistic industry
structures. In the first part of the twentieth century, the garment and coal
workers unions played a central role in market governance, moderating competi-
tion while setting standards for wages and working conditions. Then, in the
“Golden Age” (1945–74), workers at large firms were able to bargain for
higher wages, benefits, and working conditions—but they failed to attain a prom-
inent role in firm management or market governance. The Teamsters Union,
however, followed the garment and coal unions’ playbook and positioned itself
as the coordinating force in an atomized industry. Meanwhile, giant corporations
in the manufacturing sector increasingly “fissured” the workplace by outsourcing
labor to third-party contractors.43 While antitrust enforcement was relatively
assertive in the 1950s and 1960s, it was unable to rebalance the relationship
between capital and labor because it was geared more toward regulating corporate
behavior than restructuring markets. Over the long run, Callaci concludes, high
market concentration undermined labor power by establishing corporations as
the sole governors of their markets, dampening competition and thereby under-
mining productivity, and denying workers influence over corporate and market
governance. Thus, he maintains that trade unionism and robust antitrust policy
complement rather than conflict with each other as components of a more egali-
tarian political economy.

The Digital Platform Economy

The essays by Gerald Berk and AnnaLee Saxenian and by Zephyr Teachout build on
the neo-Brandeisian analysis of the digital platform firms, but advance the debate in
new directions. Berk and Saxenian argue that promoting innovation in the era of
cloud computing requires a reconceptualization of antitrust from combating market
power to fostering a market infrastructure conducive to open innovation. They
depart from both the neo-Brandeisian view of Tim Wu, who advocates aggressive
antitrust measures to rein in the big tech firms, and the market liberal view of Tyler

Vogel 11



Cowen, who argues that these firms face plenty of competition and they should not be
punished for providing better services for lower prices (often for free).44 Berk and
Saxenian focus on cloud services, juxtaposing two contrasting trajectories for the
cloud ecosystem. In the autarkic model, exemplified by Amazon Web Services, the
platform firm forces the independent firms that use its services to accept its terms,
competes directly with those firms, and appropriates the open-source database inno-
vations for its own purposes. In the collaborative model, exemplified by Google
Cloud, the platform firm collaborates with start-ups, contributes to open-source
projects, and partners with open-source institutions such as the Linux Foundation.
The collaborative model fosters an architecture of participation that enables thousands
of individual contributions to software code to foster faster, more reliable, and more
flexible interoperable innovation. Viewed in this way, the goal of antitrust policy
should be to shift the platform firms from the autarkic model toward the more collab-
orative one. Antitrust litigation can play a role in shifting power from autarkic plat-
forms like Amazon to independent database companies. The FTC should also foster
a more collaborative ecosystem via rulemaking to promote interoperability. The anti-
trust authorities should shift the focus of pre- and post-merger reviews from market
concentration, start-up rates, or the protection of independent software developers
in cloud computing to promoting a cloud ecosystem that will spur open-source con-
tributions and increase innovation velocity. The government can also promote a
more favorable ecosystem by investing in open-source institutions, thereby encourag-
ing cloud providers to partner with open-source companies and to collaborate with the
open-source foundations.

Zephyr Teachout envisions a different sort of antitrust challenge in the digital era.
She is concerned about the ability of employers to leverage digital technology to
monitor and control workers, including their workplace behavior and their political
voice. She fears that monopoly power and data collection will combine to undermine
working conditions and democracy via what she calls “surveillance wages.” By this
she means that employers will leverage the data they collect to individualize compen-
sation and benefits for workers in ways unrelated to tasks or responsibilities. For
example, employers can monitor worker behavior such as speech, social connections,
or online interactions. And they can run experiments on their workers to refine labor
incentives, lower wage costs, and maximize returns. Teachout sees early signs of
this phenomenon in the labor practices of dominant platform firms such as Uber and
Amazon, but she predicts that these strategies will proliferate rapidly in employment
practices for low-wage workers. This will lead to downward pressure on wages and
benefits, an erosion in worker solidarity, and a chilling of political speech and organi-
zation. She views antitrust policy as a promising mechanism to combat this trend. Like
others in the neo-Brandeisian camp, she does not view the core goal of antitrust policy
to be to approximate perfect markets but rather to decentralize economic and political
power. Specifically, she proposes that government authorities should give greater
weight to labor market monopsony in antitrust policy and enforcement. And she rec-
ommends that they ban first-degree wage discrimination (differential pay not based
on differential work), either for all firms or for those with a dominant position in a
given labor market.
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Rethinking Antitrust Policy

The neo-Brandeisians offer a powerful critique of the Chicago school focus on the con-
sumer welfare standard, but they do not provide a single coherent alternative for how to
assess the harm from market power. This leaves us with three critical questions regarding
the substantive scope, the measurement of costs and benefits, and the political independence
of antitrust policy. First, if we are going to expand the analysis beyond consumer welfare,
then what do we expand it to? Second, if we are going to assess the public interest in a way
that transcends consumer welfare, then how do we evaluate (measure) those public-interest
costs and benefits? And third, how do we ensure that antitrust policy and enforcement
operate in the public interest and not in the private interest of the incumbent firms?

With respect to the scope of antitrust policy, Carl Shapiro challenges the
neo-Brandeisian case, arguing that antitrust policy is ill suited to address other
public policy goals such as income inequality or job creation.45 Antitrust authorities
should stick to their core task. They are better able to focus on antitrust concerns
because they bracket out broader issues and leave those to other agencies. Yet the gov-
ernment cannot opt out of many judgments that affect the balances of power among
market actors. So the withdrawal (or abdication) of the government is not a solution.
Government authorities have a responsibility to consider the full range of the conse-
quences of their policies, and antitrust is no exception. And antitrust policy has impli-
cations for a broader array of public-interest goals. Market concentration has a major
impact on local communities and quality of life. For example, the consolidation of the
retail sector has decimated local business districts, including bookstores and other
small retail establishments. In recent years, economists have focused more on labor
market monopsony, suggesting that antitrust policy should consider the impact on
workers as well as consumers. They have found that labor market power has contrib-
uted substantially to wage inequality and economic stagnation.46 Likewise, one could
argue that antitrust authorities should also consider some of the most pressing chal-
lenges of our time, such as the coronavirus pandemic. Critics of the US government
response to the pandemic have emphasized how weak antitrust enforcement allowed
market concentration that compromised resiliency in the face of the pandemic. The
United States suffered supply chain challenges in part because it relied on a small
number of suppliers for protective equipment and ventilators.

With regard to measuring costs and benefits, moving away from the consumer welfare
standard implies a shift from a relatively narrow economic calculus to a more “structural”
approach to antitrust policy. But that does not mean that a neo-Brandeisian antitrust
policy cannot benefit from economic analysis. We must recognize, however, that the
conception of market governance as a balance of power challenges the way that econo-
mists use the concept of “rents” to measure the distance from competitive market out-
comes. This practice is both useful for understanding real-world markets and
potentially misleading. It depicts markets as contests among market actors (such as
capital and labor) for returns; it shows how firms and workers can generate returns
above value added; and it offers methods for estimating the scale and distribution of
those rents. Yet the concept of rents also builds on perfect markets as a reference
point. Then how do we make sense of this concept if there are no perfect markets? If
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there are no perfect markets, that implies that there is no absolute scale for what consti-
tutes a rent. There is only a spectrum of power balances from most favorable to capital to
most favorable to labor. This still leaves room for a productive analysis of rents in a rel-
ative sense. We could compare one mode of market governance to another (situated on
points along the lines in Figure 1, for example), or to the status quo, rather than to a
perfect market. We could compare two different power balances rather than comparing
a state of imbalance relative to an imaginary equilibrium devoid of power relations. In
fact, economists’ measures of rents, including market concentration, retail markups,
and Tobin’s Q, would still be quite useful in this world of rent relativity.47 They
could not meaningfully compare a given situation to a state of nature, since that does
not exist. But they could compare how incumbents have more market power in one sit-
uation than in another, for example, and they could use those measures to estimate the
difference. Likewise, the recognition of the relativity of rents does not undermine the
concept of rent-seeking more broadly, which then simply signifies the effort to shift
the rules in one’s favor, such as toward incumbents or employers or shareholders.

And with regard to political independence, the skeptics of the neo-Brandeisian posi-
tion might argue that antitrust policy would be more vulnerable to political capture if it
expanded in scope, and especially if it addresses the concentration of political power.
Yet there is no shortcut to the kinds of political and administrative reforms required to
combat political capture, and in fact a more rigorous antitrust policy would provide one
mechanism in that effort. As Jackson (this issue) argues, antitrust policy requires the
careful balancing of complex trade-offs, but that does mean that the authorities
should forego this challenge and focus on narrower goals. And as Bagg (this issue)
notes, antitrust is not uniquely vulnerable to political capture, so we should deploy
the same vigilance to impede capture in this realm as in many others. More fundamen-
tally, vigorous antitrust policy is a counterbalance against political capture.

Fortunately, these concerns about substantive scope, the measurement of costs and
benefits, and the political independence of antitrust policy may be less daunting in
practice than in theory—especially in light of the balance of power framework intro-
duced here. For in all of the policy arenas discussed above, the base policy recommen-
dation would be to shift the market governance power balance in the direction of
challengers relative to incumbents. So making some headway would not require a
precise economic analysis of every relevant market but only administrative reforms
and policy changes to facilitate this shift. At the administrative level, for example,
Congress could increase funding for the antitrust agencies to enhance their ability to
conduct the kind of in-depth research to identify anticompetitive practices by digital
platform firms. Or it could expand the authority of the agencies, or shift the burden
of proof in antitrust cases from plaintiffs to defendants.48 On the policy side, the anti-
trust authorities could tighten merger enforcement. In particular, they could apply
tougher standards to mergers that could lessen competition in the future, even if
they do not do so right away.49 Sandeep Vaheesan proposes some specific measures
to shift the balance of power: prohibit exclusive dealing and other exclusionary con-
tracting by dominant firms; ban below-cost pricing by near-dominant firms; prevent
incumbents from deploying financial power as a competitive weapon; and deem vio-
lations of other laws, such as environmental and labor laws, as unfair competition.50
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Likewise, the authorities may want to favor more structural rules to address the power
of the platform firms, such as prohibiting them from providing a market infrastructure
and competing on that infrastructure at the same time.

If market governance represents a balance of power, and there is no balance that rep-
resents a free market equilibrium or a neutral position, that suggests it may be perfectly
reasonable to alter market governance to shift the power balance between incumbents
and challengers, or among other market actors, to pursue public welfare goals. And
antitrust policies constitute one of the core mechanisms to accomplish that. The
markets-as-power-relations perspective also has profound implications for the study
of political economy more broadly. It suggests that economists should bring power
more to the center of their models of supply and demand and their understanding of
market outcomes such as prices, profits, and wages. Political scientists should focus
more on market power and how it distorts the balance of political power. And both
should probe further into the ways in which market power and political power reinforce
each other, and how a more rigorous antitrust policy might moderate that cycle.

Acknowledgments

The author is grateful to Jake Brugger, Chihiro Iwatsuki, Avani Kothari, and Amanda Zhao for
research assistance. The Politics & Society board, Gerald Berk, Brian Callaci, Sandeep
Vaheesan, and Jay Varellas provided helpful comments.

Declaration of Conflicting Interests

The author declared no potential conflicts of interest with respect to the research, authorship, and/
or publication of this article.

Funding

The author disclosed receipt of the following financial support for the research, authorship, and/
or publication of this article: This research was supported by the Il Han New Chair at the
University of California, Berkeley.

Notes

1. TheWhiteHouse, “ExecutiveOrderonPromotingCompetition in theAmericanEconomy” (July
9, 2021), https://www.whitehouse.gov/briefing-room/presidential-actions/2021/07/09/executive
-order-on-promoting-competition-in-the-american-economy/; Brian Deese, “Remarks on
President Biden’s Competition Agenda” (July 14, 2022), https://www.whitehouse.gov/briefing
-room/statements-releases/2022/07/14/brian-deese-remarks-on-president-bidens-competition
-agenda/.

2. Federal Trade Commission, “FTC and Justice Department Seek to Strengthen Enforcement
against Illegal Mergers,” January 18, 2022, https://www.ftc.gov/news-events/news/press
-releases/2022/01/federal-trade-commission-justice-department-seek-strengthen-enforcement
-against-illegal-mergers; Federal TradeCommission, “PolicyStatement regarding the Scope of
Unfair Methods of Competition,” November 10, 2022, https://www.ftc.gov/legal-library/
browse/policy-statement-regarding-scope-unfair-methods-competition-under-section-5-
federal-trade-commission.

Vogel 15

https://www.whitehouse.gov/briefing-room/presidential-actions/2021/07/09/executive-order-on-promoting-competition-in-the-american-economy/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/07/09/executive-order-on-promoting-competition-in-the-american-economy/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/07/09/executive-order-on-promoting-competition-in-the-american-economy/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/07/09/executive-order-on-promoting-competition-in-the-american-economy/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/07/09/executive-order-on-promoting-competition-in-the-american-economy/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/07/09/executive-order-on-promoting-competition-in-the-american-economy/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/07/09/executive-order-on-promoting-competition-in-the-american-economy/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/07/09/executive-order-on-promoting-competition-in-the-american-economy/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/07/09/executive-order-on-promoting-competition-in-the-american-economy/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/07/09/executive-order-on-promoting-competition-in-the-american-economy/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/07/09/executive-order-on-promoting-competition-in-the-american-economy/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/07/09/executive-order-on-promoting-competition-in-the-american-economy/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/07/09/executive-order-on-promoting-competition-in-the-american-economy/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/07/09/executive-order-on-promoting-competition-in-the-american-economy/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/07/09/executive-order-on-promoting-competition-in-the-american-economy/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/07/09/executive-order-on-promoting-competition-in-the-american-economy/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/07/09/executive-order-on-promoting-competition-in-the-american-economy/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/07/09/executive-order-on-promoting-competition-in-the-american-economy/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/07/09/executive-order-on-promoting-competition-in-the-american-economy/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/07/09/executive-order-on-promoting-competition-in-the-american-economy/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/07/09/executive-order-on-promoting-competition-in-the-american-economy/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/07/09/executive-order-on-promoting-competition-in-the-american-economy/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/07/09/executive-order-on-promoting-competition-in-the-american-economy/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/07/09/executive-order-on-promoting-competition-in-the-american-economy/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/07/09/executive-order-on-promoting-competition-in-the-american-economy/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/07/09/executive-order-on-promoting-competition-in-the-american-economy/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/07/09/executive-order-on-promoting-competition-in-the-american-economy/
https://www.whitehouse.gov/briefing-room/statements-releases/2022/07/14/brian-deese-remarks-on-president-bidens-competition-agenda/
https://www.whitehouse.gov/briefing-room/statements-releases/2022/07/14/brian-deese-remarks-on-president-bidens-competition-agenda/
https://www.whitehouse.gov/briefing-room/statements-releases/2022/07/14/brian-deese-remarks-on-president-bidens-competition-agenda/
https://www.whitehouse.gov/briefing-room/statements-releases/2022/07/14/brian-deese-remarks-on-president-bidens-competition-agenda/
https://www.whitehouse.gov/briefing-room/statements-releases/2022/07/14/brian-deese-remarks-on-president-bidens-competition-agenda/
https://www.whitehouse.gov/briefing-room/statements-releases/2022/07/14/brian-deese-remarks-on-president-bidens-competition-agenda/
https://www.whitehouse.gov/briefing-room/statements-releases/2022/07/14/brian-deese-remarks-on-president-bidens-competition-agenda/
https://www.whitehouse.gov/briefing-room/statements-releases/2022/07/14/brian-deese-remarks-on-president-bidens-competition-agenda/
https://www.whitehouse.gov/briefing-room/statements-releases/2022/07/14/brian-deese-remarks-on-president-bidens-competition-agenda/
https://www.whitehouse.gov/briefing-room/statements-releases/2022/07/14/brian-deese-remarks-on-president-bidens-competition-agenda/
https://www.whitehouse.gov/briefing-room/statements-releases/2022/07/14/brian-deese-remarks-on-president-bidens-competition-agenda/
https://www.whitehouse.gov/briefing-room/statements-releases/2022/07/14/brian-deese-remarks-on-president-bidens-competition-agenda/
https://www.whitehouse.gov/briefing-room/statements-releases/2022/07/14/brian-deese-remarks-on-president-bidens-competition-agenda/
https://www.whitehouse.gov/briefing-room/statements-releases/2022/07/14/brian-deese-remarks-on-president-bidens-competition-agenda/
https://www.whitehouse.gov/briefing-room/statements-releases/2022/07/14/brian-deese-remarks-on-president-bidens-competition-agenda/
https://www.whitehouse.gov/briefing-room/statements-releases/2022/07/14/brian-deese-remarks-on-president-bidens-competition-agenda/
https://www.whitehouse.gov/briefing-room/statements-releases/2022/07/14/brian-deese-remarks-on-president-bidens-competition-agenda/
https://www.whitehouse.gov/briefing-room/statements-releases/2022/07/14/brian-deese-remarks-on-president-bidens-competition-agenda/
https://www.whitehouse.gov/briefing-room/statements-releases/2022/07/14/brian-deese-remarks-on-president-bidens-competition-agenda/
https://www.whitehouse.gov/briefing-room/statements-releases/2022/07/14/brian-deese-remarks-on-president-bidens-competition-agenda/
https://www.whitehouse.gov/briefing-room/statements-releases/2022/07/14/brian-deese-remarks-on-president-bidens-competition-agenda/
https://www.whitehouse.gov/briefing-room/statements-releases/2022/07/14/brian-deese-remarks-on-president-bidens-competition-agenda/
https://www.whitehouse.gov/briefing-room/statements-releases/2022/07/14/brian-deese-remarks-on-president-bidens-competition-agenda/
https://www.ftc.gov/news-events/news/press-releases/2022/01/federal-trade-commission-justice-department-seek-strengthen-enforcement-against-illegal-mergers
https://www.ftc.gov/news-events/news/press-releases/2022/01/federal-trade-commission-justice-department-seek-strengthen-enforcement-against-illegal-mergers
https://www.ftc.gov/news-events/news/press-releases/2022/01/federal-trade-commission-justice-department-seek-strengthen-enforcement-against-illegal-mergers
https://www.ftc.gov/news-events/news/press-releases/2022/01/federal-trade-commission-justice-department-seek-strengthen-enforcement-against-illegal-mergers
https://www.ftc.gov/news-events/news/press-releases/2022/01/federal-trade-commission-justice-department-seek-strengthen-enforcement-against-illegal-mergers
https://www.ftc.gov/news-events/news/press-releases/2022/01/federal-trade-commission-justice-department-seek-strengthen-enforcement-against-illegal-mergers
https://www.ftc.gov/news-events/news/press-releases/2022/01/federal-trade-commission-justice-department-seek-strengthen-enforcement-against-illegal-mergers
https://www.ftc.gov/news-events/news/press-releases/2022/01/federal-trade-commission-justice-department-seek-strengthen-enforcement-against-illegal-mergers
https://www.ftc.gov/news-events/news/press-releases/2022/01/federal-trade-commission-justice-department-seek-strengthen-enforcement-against-illegal-mergers
https://www.ftc.gov/news-events/news/press-releases/2022/01/federal-trade-commission-justice-department-seek-strengthen-enforcement-against-illegal-mergers
https://www.ftc.gov/news-events/news/press-releases/2022/01/federal-trade-commission-justice-department-seek-strengthen-enforcement-against-illegal-mergers
https://www.ftc.gov/news-events/news/press-releases/2022/01/federal-trade-commission-justice-department-seek-strengthen-enforcement-against-illegal-mergers
https://www.ftc.gov/news-events/news/press-releases/2022/01/federal-trade-commission-justice-department-seek-strengthen-enforcement-against-illegal-mergers
https://www.ftc.gov/news-events/news/press-releases/2022/01/federal-trade-commission-justice-department-seek-strengthen-enforcement-against-illegal-mergers
https://www.ftc.gov/news-events/news/press-releases/2022/01/federal-trade-commission-justice-department-seek-strengthen-enforcement-against-illegal-mergers
https://www.ftc.gov/news-events/news/press-releases/2022/01/federal-trade-commission-justice-department-seek-strengthen-enforcement-against-illegal-mergers
https://www.ftc.gov/news-events/news/press-releases/2022/01/federal-trade-commission-justice-department-seek-strengthen-enforcement-against-illegal-mergers
https://www.ftc.gov/news-events/news/press-releases/2022/01/federal-trade-commission-justice-department-seek-strengthen-enforcement-against-illegal-mergers
https://www.ftc.gov/news-events/news/press-releases/2022/01/federal-trade-commission-justice-department-seek-strengthen-enforcement-against-illegal-mergers
https://www.ftc.gov/news-events/news/press-releases/2022/01/federal-trade-commission-justice-department-seek-strengthen-enforcement-against-illegal-mergers
https://www.ftc.gov/news-events/news/press-releases/2022/01/federal-trade-commission-justice-department-seek-strengthen-enforcement-against-illegal-mergers
https://www.ftc.gov/news-events/news/press-releases/2022/01/federal-trade-commission-justice-department-seek-strengthen-enforcement-against-illegal-mergers
https://www.ftc.gov/news-events/news/press-releases/2022/01/federal-trade-commission-justice-department-seek-strengthen-enforcement-against-illegal-mergers
https://www.ftc.gov/news-events/news/press-releases/2022/01/federal-trade-commission-justice-department-seek-strengthen-enforcement-against-illegal-mergers
https://www.ftc.gov/news-events/news/press-releases/2022/01/federal-trade-commission-justice-department-seek-strengthen-enforcement-against-illegal-mergers
https://www.ftc.gov/news-events/news/press-releases/2022/01/federal-trade-commission-justice-department-seek-strengthen-enforcement-against-illegal-mergers
https://www.ftc.gov/news-events/news/press-releases/2022/01/federal-trade-commission-justice-department-seek-strengthen-enforcement-against-illegal-mergers
https://www.ftc.gov/news-events/news/press-releases/2022/01/federal-trade-commission-justice-department-seek-strengthen-enforcement-against-illegal-mergers
https://www.ftc.gov/news-events/news/press-releases/2022/01/federal-trade-commission-justice-department-seek-strengthen-enforcement-against-illegal-mergers
https://www.ftc.gov/legal-library/browse/policy-statement-regarding-scope-unfair-methods-competition-under-section-5-federal-trade-commission
https://www.ftc.gov/legal-library/browse/policy-statement-regarding-scope-unfair-methods-competition-under-section-5-federal-trade-commission
https://www.ftc.gov/legal-library/browse/policy-statement-regarding-scope-unfair-methods-competition-under-section-5-federal-trade-commission
https://www.ftc.gov/legal-library/browse/policy-statement-regarding-scope-unfair-methods-competition-under-section-5-federal-trade-commission
https://www.ftc.gov/legal-library/browse/policy-statement-regarding-scope-unfair-methods-competition-under-section-5-federal-trade-commission
https://www.ftc.gov/legal-library/browse/policy-statement-regarding-scope-unfair-methods-competition-under-section-5-federal-trade-commission
https://www.ftc.gov/legal-library/browse/policy-statement-regarding-scope-unfair-methods-competition-under-section-5-federal-trade-commission
https://www.ftc.gov/legal-library/browse/policy-statement-regarding-scope-unfair-methods-competition-under-section-5-federal-trade-commission
https://www.ftc.gov/legal-library/browse/policy-statement-regarding-scope-unfair-methods-competition-under-section-5-federal-trade-commission
https://www.ftc.gov/legal-library/browse/policy-statement-regarding-scope-unfair-methods-competition-under-section-5-federal-trade-commission
https://www.ftc.gov/legal-library/browse/policy-statement-regarding-scope-unfair-methods-competition-under-section-5-federal-trade-commission
https://www.ftc.gov/legal-library/browse/policy-statement-regarding-scope-unfair-methods-competition-under-section-5-federal-trade-commission
https://www.ftc.gov/legal-library/browse/policy-statement-regarding-scope-unfair-methods-competition-under-section-5-federal-trade-commission
https://www.ftc.gov/legal-library/browse/policy-statement-regarding-scope-unfair-methods-competition-under-section-5-federal-trade-commission
https://www.ftc.gov/legal-library/browse/policy-statement-regarding-scope-unfair-methods-competition-under-section-5-federal-trade-commission
https://www.ftc.gov/legal-library/browse/policy-statement-regarding-scope-unfair-methods-competition-under-section-5-federal-trade-commission
https://www.ftc.gov/legal-library/browse/policy-statement-regarding-scope-unfair-methods-competition-under-section-5-federal-trade-commission
https://www.ftc.gov/legal-library/browse/policy-statement-regarding-scope-unfair-methods-competition-under-section-5-federal-trade-commission
https://www.ftc.gov/legal-library/browse/policy-statement-regarding-scope-unfair-methods-competition-under-section-5-federal-trade-commission
https://www.ftc.gov/legal-library/browse/policy-statement-regarding-scope-unfair-methods-competition-under-section-5-federal-trade-commission
https://www.ftc.gov/legal-library/browse/policy-statement-regarding-scope-unfair-methods-competition-under-section-5-federal-trade-commission
https://www.ftc.gov/legal-library/browse/policy-statement-regarding-scope-unfair-methods-competition-under-section-5-federal-trade-commission
https://www.ftc.gov/legal-library/browse/policy-statement-regarding-scope-unfair-methods-competition-under-section-5-federal-trade-commission
https://www.ftc.gov/legal-library/browse/policy-statement-regarding-scope-unfair-methods-competition-under-section-5-federal-trade-commission
https://www.ftc.gov/legal-library/browse/policy-statement-regarding-scope-unfair-methods-competition-under-section-5-federal-trade-commission


3. Gerald Berk, “The New Brandeisians: Rethinking Antitrust in the Open Markets Institute,”
paper for the conference titled “New Perspectives on U.S. Regulatory History,” Harvard
Business School, June 5, 2018.

4. Lina Khan, “The New Brandeis Movement: America’s Antimonopoly Debate,” Journal of
European Competition Law & Practice 9, no. 3 (2018): 131–32. Representative works
include Lina M. Khan, “Amazon’s Antitrust Paradox,” Yale Law Journal 126 (2017):
710–805; Tim Wu, The Curse of Bigness: Antitrust in the New Gilded Age (New York:
Columbia Global Reports, 2018); Matt Stoller, Goliath: The 100-Year War between
Monopoly Power and Democracy (New York: Simon & Schuster, 2020); and Zephyr
Teachout, Break ’Em Up: Recovering Our Freedom from Big Ag, Big Tech, and Big
Money (New York: Macmillan, 2020). The neo-Brandeisian school prevails at influential
think tanks focused on antitrust issues such as the Open Markets Institute and the
American Economic Liberties Project.

5. Louis D. Brandeis, The Curse of Bigness: Miscellaneous Papers (New York: Viking,
1934); Gerald Berk, Louis D. Brandeis and the Making of Regulated Competition,
1900–1932 (New York: Cambridge University Press, 2009).

6. Friedrich Hayek, for example, stresses that market competition requires a strong legal foun-
dation plus some minimum of government regulations. See Friedrich Hayek, The Road to
Serfdom (Abingdon: Routledge, 1944), 33–44, 75–77.

7. On the “always-embedded” market, see Fred Block, “Karl Polanyi and the Writing of ‘The
Great Transformation,’” Theory and Society 32 (2003): 275–306.

8. This essay builds on Steven K. Vogel,Marketcraft: How Governments Make Markets Work
(Oxford: Oxford University Press, 2018), especially 1–12.

9. See Vogel, Marketcraft, 117–26.
10. Zephyr Teachout and Lina Khan, “Market Structure and Political Law: A Taxonomy of

Power,” Duke Journal of Constitutional Law & Public Policy 6, no. 1 (2014): 37–74.
11. Steven K. Vogel, “The Marketcraft Solution” (paper presented at the New York University

School of Law conference “ANew Deal for the New Century: Making Our EconomyWork
for All,” Washington, DC, October 3–4, 2019), https://www.law.nyu.edu/sites/default/files
/Vogel%20Steven%20-%20The%20Marketcraft%20Solution.pdf.

12. These cases are covered in Steven K. Vogel, Freer Markets, More Rules: Regulatory
Reform in Advanced Industrial Countries (Ithaca, NY: Cornell University Press, 1996),
26–31, 65–92, 218–23.

13. The architects of the early reforms believed that they could withdraw regulation once com-
petition took hold; e.g., Stephen Littlechild, Regulation of British Telecommunications
Profitability (London: Department of Industry, 1983).

14. Corporate governance models vary considerably over time and cross-nationally: Neil
Fligstein, The Transformation of Corporate Control (Cambridge, MA: Harvard
University Press, 1990); Neil Fligstein, The Architecture of Markets: An Economic
Sociology of Twenty-First Century Capitalist Societies (Princeton, NJ: Princeton
University Press, 2001); Peter A. Gourevitch and James Shinn, Political Power and
Corporate Control (Princeton, NJ: Princeton University Press, 2005).

15. Exceptions include Harrison C.White, “Where DoMarkets Come From?,” American Journal
of Sociology 87, no. 3 (1981): 517–47, on prices; Fligstein, Architecture of Markets, on
profits; and Jake Rubinfeld, You’re Paid What You’re Worth, and Other Myths of the
Modern Economy (Cambridge, MA: Harvard University Press, 2021), on wages.

16. This section builds on Steven K. Vogel, “The Regulatory Roots of Inequality in America,”
Journal of Law and Political Economy 1, no. 2 (2021): 278–79.

16 Politics & Society 0(0)

https://www.law.nyu.edu/sites/default/files/Vogel%20Steven%20-%20The%20Marketcraft%20Solution.pdf
https://www.law.nyu.edu/sites/default/files/Vogel%20Steven%20-%20The%20Marketcraft%20Solution.pdf
https://www.law.nyu.edu/sites/default/files/Vogel%20Steven%20-%20The%20Marketcraft%20Solution.pdf
https://www.law.nyu.edu/sites/default/files/Vogel%20Steven%20-%20The%20Marketcraft%20Solution.pdf
https://www.law.nyu.edu/sites/default/files/Vogel%20Steven%20-%20The%20Marketcraft%20Solution.pdf
https://www.law.nyu.edu/sites/default/files/Vogel%20Steven%20-%20The%20Marketcraft%20Solution.pdf
https://www.law.nyu.edu/sites/default/files/Vogel%20Steven%20-%20The%20Marketcraft%20Solution.pdf
https://www.law.nyu.edu/sites/default/files/Vogel%20Steven%20-%20The%20Marketcraft%20Solution.pdf
https://www.law.nyu.edu/sites/default/files/Vogel%20Steven%20-%20The%20Marketcraft%20Solution.pdf
https://www.law.nyu.edu/sites/default/files/Vogel%20Steven%20-%20The%20Marketcraft%20Solution.pdf
https://www.law.nyu.edu/sites/default/files/Vogel%20Steven%20-%20The%20Marketcraft%20Solution.pdf
https://www.law.nyu.edu/sites/default/files/Vogel%20Steven%20-%20The%20Marketcraft%20Solution.pdf
https://www.law.nyu.edu/sites/default/files/Vogel%20Steven%20-%20The%20Marketcraft%20Solution.pdf
https://www.law.nyu.edu/sites/default/files/Vogel%20Steven%20-%20The%20Marketcraft%20Solution.pdf
https://www.law.nyu.edu/sites/default/files/Vogel%20Steven%20-%20The%20Marketcraft%20Solution.pdf
https://www.law.nyu.edu/sites/default/files/Vogel%20Steven%20-%20The%20Marketcraft%20Solution.pdf
https://www.law.nyu.edu/sites/default/files/Vogel%20Steven%20-%20The%20Marketcraft%20Solution.pdf
https://www.law.nyu.edu/sites/default/files/Vogel%20Steven%20-%20The%20Marketcraft%20Solution.pdf
https://www.law.nyu.edu/sites/default/files/Vogel%20Steven%20-%20The%20Marketcraft%20Solution.pdf


17. Fligstein stresses that firms may seek stability over profits. Fligstein, Architecture of
Markets, 17–18, 28–35.

18. Francisco Beneke, “Towards a More Complete Understanding of Market Power and
Consumer Harm in Antitrust Law,” ProMarket, December 16, 2021, https://promarket
.org/2021/12/16/antitrust-consumer-welfare-economics-market-power/.

19. Charles E. Lindblom, Politics and Markets: The World’s Political-Economic Systems
(New York: Basic Books, 1977). On instrumental vs. structural power, see Pepper
D. Culpepper, “Structural Power and Political Science in the Post-Crisis Era,” Business
and Politics 17, no. 3 (2015): 391–409.

20. Berk, Louis D. Brandeis.
21. This section builds on Vogel, Marketcraft, 32–33.
22. Herbert Hovenkamp, The Antitrust Enterprise: Principle and Execution (Cambridge, MA:

Harvard University Press, 2005), 35–38.
23. Richard Posner, “The Chicago School of Antitrust Analysis,” University of Pennsylvania Law

Review 127 (1979): 925–48. Influential works include George Stigler, “A Theory of Oligopoly,”
Journal of Political Economy 72 (1964): 44–61; Oliver E. Williamson, “Economies as an
Antitrust Defense: The Welfare Tradeoffs,” American Economic Review 58 (1968): 18–36; and
Robert Bork, The Antitrust Paradox: A Policy at War with Itself (NewYork: Basic Books, 1978).

24. Daniel Rodgers, “The Uses and Abuses of ‘Neoliberalism,’” Dissent (Winter 2018),
https://www.dissentmagazine.org/article/uses-and-abuses-neoliberalism-debate.

25. Steven K. Vogel, “Neoliberal Ideology and the Myth of the Self-Made Entrepreneur”
(2020), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3698179.

26. Fligstein,ArchitectureofMarkets, 147–69. JohnKwoka contends thatmostmergers resulted in
competitive harm, usually via higher prices. Inmany cases the harmwas substantial, with post-
merger price increases greater than 10 percent. And nonprice effects tended to follow price
effects: mergers that resulted in higher prices also undercut quantity, quality, and research
and development. Kwoka also finds that policies intended to remedy mergers, such as divest-
iture and conduct remedies, did not restrain price increases. He concludes that antitrust author-
ities were more likely to approve mergers that they should not have allowed than to disallow
mergers they should have approved. John Kwoka, Mergers, Merger Control, and Remedies:
A Retrospective Analysis of U.S. Policy (Cambridge, MA: MIT Press, 2015).

27. Thomas Philippon, The Great Reversal: How America Gave Up on Free Markets
(Cambridge, MA: Belknap, 2019), 287–94.

28. Council of Economic Advisers, “Benefits of Competition and Indicators of Market Power,”
Issue Brief (Washington DC: Council of Economic Advisers, 2016). This scoring is based
on the revenue share earned by the top ten largest firms in the sector. The study also notes
other trends suggestive of decreased competition: increased rents accruing to a few firms,
lower levels of firm entry, and reduced labor mobility.

29. Berk, “New Brandeisians,” 2018.
30. Sandeep Vaheesan, “The Profound Nonsense of Consumer Welfare Antitrust,” Antitrust

Bulletin 64 (2019): 479–94. For rebuttals of the neo-Brandeisian position, see Herbert
Hovenkamp, “Is Antitrust’s Consumer Welfare Principle Imperiled?” (Faculty Scholarship
at Penn Law, 2019), https://scholarship.law.upenn.edu/faculty_scholarship/1985; Robert D
. Atkinson, “How Progressives Have Spun Dubious Theories and Faulty Research into a
Harmful New Antitrust Doctrine” (Information Technology & Innovation Foundation,
March 2021), https://itif.org/publications/2021/03/10/how-progressives-have-spun-dubious
-theories-and-faulty-research-harmful-new; and Christine S. Wilson, “The Neo-Brandeisian
Revolution: Unforced Errors and the Diminution of the FTC” (remarks for the American
Bar Association [ABA] Antitrust Law Section’s 2021 Fall Forum, November 9, 2021),

Vogel 17

https://promarket.org/2021/12/16/antitrust-consumer-welfare-economics-market-power/
https://promarket.org/2021/12/16/antitrust-consumer-welfare-economics-market-power/
https://promarket.org/2021/12/16/antitrust-consumer-welfare-economics-market-power/
https://promarket.org/2021/12/16/antitrust-consumer-welfare-economics-market-power/
https://promarket.org/2021/12/16/antitrust-consumer-welfare-economics-market-power/
https://promarket.org/2021/12/16/antitrust-consumer-welfare-economics-market-power/
https://promarket.org/2021/12/16/antitrust-consumer-welfare-economics-market-power/
https://promarket.org/2021/12/16/antitrust-consumer-welfare-economics-market-power/
https://promarket.org/2021/12/16/antitrust-consumer-welfare-economics-market-power/
https://promarket.org/2021/12/16/antitrust-consumer-welfare-economics-market-power/
https://promarket.org/2021/12/16/antitrust-consumer-welfare-economics-market-power/
https://promarket.org/2021/12/16/antitrust-consumer-welfare-economics-market-power/
https://promarket.org/2021/12/16/antitrust-consumer-welfare-economics-market-power/
https://promarket.org/2021/12/16/antitrust-consumer-welfare-economics-market-power/
https://promarket.org/2021/12/16/antitrust-consumer-welfare-economics-market-power/
https://promarket.org/2021/12/16/antitrust-consumer-welfare-economics-market-power/
https://www.dissentmagazine.org/article/uses-and-abuses-neoliberalism-debate
https://www.dissentmagazine.org/article/uses-and-abuses-neoliberalism-debate
https://www.dissentmagazine.org/article/uses-and-abuses-neoliberalism-debate
https://www.dissentmagazine.org/article/uses-and-abuses-neoliberalism-debate
https://www.dissentmagazine.org/article/uses-and-abuses-neoliberalism-debate
https://www.dissentmagazine.org/article/uses-and-abuses-neoliberalism-debate
https://www.dissentmagazine.org/article/uses-and-abuses-neoliberalism-debate
https://www.dissentmagazine.org/article/uses-and-abuses-neoliberalism-debate
https://www.dissentmagazine.org/article/uses-and-abuses-neoliberalism-debate
https://www.dissentmagazine.org/article/uses-and-abuses-neoliberalism-debate
https://www.dissentmagazine.org/article/uses-and-abuses-neoliberalism-debate
https://www.dissentmagazine.org/article/uses-and-abuses-neoliberalism-debate
https://www.dissentmagazine.org/article/uses-and-abuses-neoliberalism-debate
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3698179
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3698179
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3698179
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3698179
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3698179
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3698179
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3698179
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3698179
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3698179
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3698179
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3698179
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3698179
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3698179
https://scholarship.law.upenn.edu/faculty_scholarship/1985
https://scholarship.law.upenn.edu/faculty_scholarship/1985
https://scholarship.law.upenn.edu/faculty_scholarship/1985
https://scholarship.law.upenn.edu/faculty_scholarship/1985
https://scholarship.law.upenn.edu/faculty_scholarship/1985
https://scholarship.law.upenn.edu/faculty_scholarship/1985
https://scholarship.law.upenn.edu/faculty_scholarship/1985
https://scholarship.law.upenn.edu/faculty_scholarship/1985
https://scholarship.law.upenn.edu/faculty_scholarship/1985
https://scholarship.law.upenn.edu/faculty_scholarship/1985
https://scholarship.law.upenn.edu/faculty_scholarship/1985
https://scholarship.law.upenn.edu/faculty_scholarship/1985
https://scholarship.law.upenn.edu/faculty_scholarship/1985
https://scholarship.law.upenn.edu/faculty_scholarship/1985
https://scholarship.law.upenn.edu/faculty_scholarship/1985
https://scholarship.law.upenn.edu/faculty_scholarship/1985
https://itif.org/publications/2021/03/10/how-progressives-have-spun-dubious-theories-and-faulty-research-harmful-new
https://itif.org/publications/2021/03/10/how-progressives-have-spun-dubious-theories-and-faulty-research-harmful-new
https://itif.org/publications/2021/03/10/how-progressives-have-spun-dubious-theories-and-faulty-research-harmful-new
https://itif.org/publications/2021/03/10/how-progressives-have-spun-dubious-theories-and-faulty-research-harmful-new
https://itif.org/publications/2021/03/10/how-progressives-have-spun-dubious-theories-and-faulty-research-harmful-new
https://itif.org/publications/2021/03/10/how-progressives-have-spun-dubious-theories-and-faulty-research-harmful-new
https://itif.org/publications/2021/03/10/how-progressives-have-spun-dubious-theories-and-faulty-research-harmful-new
https://itif.org/publications/2021/03/10/how-progressives-have-spun-dubious-theories-and-faulty-research-harmful-new
https://itif.org/publications/2021/03/10/how-progressives-have-spun-dubious-theories-and-faulty-research-harmful-new
https://itif.org/publications/2021/03/10/how-progressives-have-spun-dubious-theories-and-faulty-research-harmful-new
https://itif.org/publications/2021/03/10/how-progressives-have-spun-dubious-theories-and-faulty-research-harmful-new
https://itif.org/publications/2021/03/10/how-progressives-have-spun-dubious-theories-and-faulty-research-harmful-new
https://itif.org/publications/2021/03/10/how-progressives-have-spun-dubious-theories-and-faulty-research-harmful-new
https://itif.org/publications/2021/03/10/how-progressives-have-spun-dubious-theories-and-faulty-research-harmful-new
https://itif.org/publications/2021/03/10/how-progressives-have-spun-dubious-theories-and-faulty-research-harmful-new
https://itif.org/publications/2021/03/10/how-progressives-have-spun-dubious-theories-and-faulty-research-harmful-new
https://itif.org/publications/2021/03/10/how-progressives-have-spun-dubious-theories-and-faulty-research-harmful-new
https://itif.org/publications/2021/03/10/how-progressives-have-spun-dubious-theories-and-faulty-research-harmful-new
https://itif.org/publications/2021/03/10/how-progressives-have-spun-dubious-theories-and-faulty-research-harmful-new
https://itif.org/publications/2021/03/10/how-progressives-have-spun-dubious-theories-and-faulty-research-harmful-new
https://itif.org/publications/2021/03/10/how-progressives-have-spun-dubious-theories-and-faulty-research-harmful-new
https://itif.org/publications/2021/03/10/how-progressives-have-spun-dubious-theories-and-faulty-research-harmful-new
https://itif.org/publications/2021/03/10/how-progressives-have-spun-dubious-theories-and-faulty-research-harmful-new
https://itif.org/publications/2021/03/10/how-progressives-have-spun-dubious-theories-and-faulty-research-harmful-new
https://itif.org/publications/2021/03/10/how-progressives-have-spun-dubious-theories-and-faulty-research-harmful-new
https://itif.org/publications/2021/03/10/how-progressives-have-spun-dubious-theories-and-faulty-research-harmful-new
https://itif.org/publications/2021/03/10/how-progressives-have-spun-dubious-theories-and-faulty-research-harmful-new
https://itif.org/publications/2021/03/10/how-progressives-have-spun-dubious-theories-and-faulty-research-harmful-new
https://itif.org/publications/2021/03/10/how-progressives-have-spun-dubious-theories-and-faulty-research-harmful-new
https://itif.org/publications/2021/03/10/how-progressives-have-spun-dubious-theories-and-faulty-research-harmful-new


https://www.ftc.gov/system/files/documents/public_statements/1598399/ftc_2021_fall_forum
_wilson_final_the_neo_brandeisian_revolution_unforced_errors_and_the_diminution.pdf.

31. Lina Khan, “New Brandeis Movement.”
32. Wu, Curse of Bigness, 135–39.
33. Vaheesan, “Profound Nonsense of Consumer Welfare Antitrust.”
34. For those skeptical of the neo-Brandeisian case, see Carl Shapiro, “Antitrust in a Time of

Populism,” International Journal of Industrial Organization 61 (2018): 714–48; and Herbert
Hovenkamp, “Antitrust and Platform Monopoly, Yale Law Journal 130 (2021): 1952–2050.

35. Khan, “Amazon’s Antitrust Paradox”; Lina M. Khan, “Sources of Tech Platform Power,”
Georgetown Law Technology Review 2 (2018): 325–34. Also see Martin Kenney and John
Zysman, “TheRise of the PlatformEconomy,” Issues in Science and Technology (2016): 61–69.

36. LinaKhan, “The Separation of Platforms and Commerce,”Columbia Law Review 119 (2019).
37. Sanjukta Paul, “Antitrust as Allocator of Coordination Rights,” UCLA Law Review 67

(2020): 378–431.
38. Sandeep Vaheesan, “Privileging Consolidation and Proscribing Cooperation: The Perversity

of Contemporary Antitrust Law,” Journal of Law and Political Economy 28 (2020): 28–45.
39. Lina Khan and Sandeep Vaheesan, “Market Power and Inequality: The Antitrust

Counterrevolution and Its Discontents,” Harvard Law & Policy Review 11 (2017): 235–94.
40. Eric A. Posner, Glen Weyl, and Suresh Naidu, “Antitrust Remedies for Labor Market

Power,” Harvard Law Review 132 (2018): 537–601.
41. K.SabeelRahman,DemocracyagainstDomination(NewYork:OxfordUniversityPress,2019).
42. Barry Lynn, Liberty from All Masters: The New American Autocracy vs. the Will of the

People (New York: Macmillan, 2020).
43. David Weil, The Fissured Workplace: How Work Became So Bad for So Many and What

Can Be Done to Improve It (Cambridge, MA: Harvard University Press, 2014).
44. Wu, Curse of Bigness; Tyler Cowen, Big Business: A Love Letter to an American Anti-hero

(New York: St. Martin’s, 2019).
45. Shapiro, “Antitrust in a Time of Populism.”
46. Posner, Weyl, and Naidu, “Antitrust Remedies for Labor Market Power.”
47. Tobin’s Q is the ratio between a firm’s overall market value and the replacement value of its tan-

gible assets. So a rise inTobin’sQmeans a rise in thevalueof intangible assets,which could reflect
brandvalueor intellectual capital, but could also reflect rents fromgovernment protectionor exclu-
sionary business practices. SeeBrinkLindsey andStevenM.Teles,TheCapturedEconomy:How
the Powerful Enrich Themselves, Slow Down Growth, and Increase Inequality (New York:
Oxford University Press, 2017), 18–24; and Philippon, Great Reversal, 67–71, 93–94.

48. Ganesh Sitamaran reviews possible administrative reforms to strengthen the US antitrust author-
ities in“TakingAntitrust away from theCourts” (GreatDemocracy Initiative,Roosevelt Institute,
2018), https://rooseveltinstitute.org/publications/taking-antitrust-away-from-the-courts/.

49. Shapiro, “Antitrust in a Time of Populism,” 738–41.
50. Sandeep Vaheesan, “Antitrust Law’s Unwritten Rules of Unfair Competition,” ProMarket,

November 17, 2021, https://promarket.org/2021/11/17/antitrust-enforcement-unfair-competition
-ftc/.

Author Biography

Steven K. Vogel (svogel@berkeley.edu) is director of the Political Economy Program, the Il
Han New Professor of Asian Studies, and a professor of political science and political
economy at the University of California, Berkeley. He is the author of Marketcraft: How
Governments Make Markets Work (Oxford University Press, 2018).

18 Politics & Society 0(0)

https://www.ftc.gov/system/files/documents/public_statements/1598399/ftc_2021_fall_forum_wilson_final_the_neo_brandeisian_revolution_unforced_errors_and_the_diminution.pdf
https://www.ftc.gov/system/files/documents/public_statements/1598399/ftc_2021_fall_forum_wilson_final_the_neo_brandeisian_revolution_unforced_errors_and_the_diminution.pdf
https://www.ftc.gov/system/files/documents/public_statements/1598399/ftc_2021_fall_forum_wilson_final_the_neo_brandeisian_revolution_unforced_errors_and_the_diminution.pdf
https://www.ftc.gov/system/files/documents/public_statements/1598399/ftc_2021_fall_forum_wilson_final_the_neo_brandeisian_revolution_unforced_errors_and_the_diminution.pdf
https://www.ftc.gov/system/files/documents/public_statements/1598399/ftc_2021_fall_forum_wilson_final_the_neo_brandeisian_revolution_unforced_errors_and_the_diminution.pdf
https://www.ftc.gov/system/files/documents/public_statements/1598399/ftc_2021_fall_forum_wilson_final_the_neo_brandeisian_revolution_unforced_errors_and_the_diminution.pdf
https://www.ftc.gov/system/files/documents/public_statements/1598399/ftc_2021_fall_forum_wilson_final_the_neo_brandeisian_revolution_unforced_errors_and_the_diminution.pdf
https://www.ftc.gov/system/files/documents/public_statements/1598399/ftc_2021_fall_forum_wilson_final_the_neo_brandeisian_revolution_unforced_errors_and_the_diminution.pdf
https://www.ftc.gov/system/files/documents/public_statements/1598399/ftc_2021_fall_forum_wilson_final_the_neo_brandeisian_revolution_unforced_errors_and_the_diminution.pdf
https://www.ftc.gov/system/files/documents/public_statements/1598399/ftc_2021_fall_forum_wilson_final_the_neo_brandeisian_revolution_unforced_errors_and_the_diminution.pdf
https://www.ftc.gov/system/files/documents/public_statements/1598399/ftc_2021_fall_forum_wilson_final_the_neo_brandeisian_revolution_unforced_errors_and_the_diminution.pdf
https://www.ftc.gov/system/files/documents/public_statements/1598399/ftc_2021_fall_forum_wilson_final_the_neo_brandeisian_revolution_unforced_errors_and_the_diminution.pdf
https://www.ftc.gov/system/files/documents/public_statements/1598399/ftc_2021_fall_forum_wilson_final_the_neo_brandeisian_revolution_unforced_errors_and_the_diminution.pdf
https://www.ftc.gov/system/files/documents/public_statements/1598399/ftc_2021_fall_forum_wilson_final_the_neo_brandeisian_revolution_unforced_errors_and_the_diminution.pdf
https://www.ftc.gov/system/files/documents/public_statements/1598399/ftc_2021_fall_forum_wilson_final_the_neo_brandeisian_revolution_unforced_errors_and_the_diminution.pdf
https://www.ftc.gov/system/files/documents/public_statements/1598399/ftc_2021_fall_forum_wilson_final_the_neo_brandeisian_revolution_unforced_errors_and_the_diminution.pdf
https://www.ftc.gov/system/files/documents/public_statements/1598399/ftc_2021_fall_forum_wilson_final_the_neo_brandeisian_revolution_unforced_errors_and_the_diminution.pdf
https://www.ftc.gov/system/files/documents/public_statements/1598399/ftc_2021_fall_forum_wilson_final_the_neo_brandeisian_revolution_unforced_errors_and_the_diminution.pdf
https://www.ftc.gov/system/files/documents/public_statements/1598399/ftc_2021_fall_forum_wilson_final_the_neo_brandeisian_revolution_unforced_errors_and_the_diminution.pdf
https://www.ftc.gov/system/files/documents/public_statements/1598399/ftc_2021_fall_forum_wilson_final_the_neo_brandeisian_revolution_unforced_errors_and_the_diminution.pdf
https://www.ftc.gov/system/files/documents/public_statements/1598399/ftc_2021_fall_forum_wilson_final_the_neo_brandeisian_revolution_unforced_errors_and_the_diminution.pdf
https://www.ftc.gov/system/files/documents/public_statements/1598399/ftc_2021_fall_forum_wilson_final_the_neo_brandeisian_revolution_unforced_errors_and_the_diminution.pdf
https://www.ftc.gov/system/files/documents/public_statements/1598399/ftc_2021_fall_forum_wilson_final_the_neo_brandeisian_revolution_unforced_errors_and_the_diminution.pdf
https://www.ftc.gov/system/files/documents/public_statements/1598399/ftc_2021_fall_forum_wilson_final_the_neo_brandeisian_revolution_unforced_errors_and_the_diminution.pdf
https://www.ftc.gov/system/files/documents/public_statements/1598399/ftc_2021_fall_forum_wilson_final_the_neo_brandeisian_revolution_unforced_errors_and_the_diminution.pdf
https://www.ftc.gov/system/files/documents/public_statements/1598399/ftc_2021_fall_forum_wilson_final_the_neo_brandeisian_revolution_unforced_errors_and_the_diminution.pdf
https://www.ftc.gov/system/files/documents/public_statements/1598399/ftc_2021_fall_forum_wilson_final_the_neo_brandeisian_revolution_unforced_errors_and_the_diminution.pdf
https://www.ftc.gov/system/files/documents/public_statements/1598399/ftc_2021_fall_forum_wilson_final_the_neo_brandeisian_revolution_unforced_errors_and_the_diminution.pdf
https://www.ftc.gov/system/files/documents/public_statements/1598399/ftc_2021_fall_forum_wilson_final_the_neo_brandeisian_revolution_unforced_errors_and_the_diminution.pdf
https://rooseveltinstitute.org/publications/taking-antitrust-away-from-the-courts/
https://rooseveltinstitute.org/publications/taking-antitrust-away-from-the-courts/
https://rooseveltinstitute.org/publications/taking-antitrust-away-from-the-courts/
https://rooseveltinstitute.org/publications/taking-antitrust-away-from-the-courts/
https://rooseveltinstitute.org/publications/taking-antitrust-away-from-the-courts/
https://rooseveltinstitute.org/publications/taking-antitrust-away-from-the-courts/
https://rooseveltinstitute.org/publications/taking-antitrust-away-from-the-courts/
https://rooseveltinstitute.org/publications/taking-antitrust-away-from-the-courts/
https://rooseveltinstitute.org/publications/taking-antitrust-away-from-the-courts/
https://rooseveltinstitute.org/publications/taking-antitrust-away-from-the-courts/
https://rooseveltinstitute.org/publications/taking-antitrust-away-from-the-courts/
https://rooseveltinstitute.org/publications/taking-antitrust-away-from-the-courts/
https://rooseveltinstitute.org/publications/taking-antitrust-away-from-the-courts/
https://rooseveltinstitute.org/publications/taking-antitrust-away-from-the-courts/
https://promarket.org/2021/11/17/antitrust-enforcement-unfair-competition-ftc/
https://promarket.org/2021/11/17/antitrust-enforcement-unfair-competition-ftc/
https://promarket.org/2021/11/17/antitrust-enforcement-unfair-competition-ftc/
https://promarket.org/2021/11/17/antitrust-enforcement-unfair-competition-ftc/
https://promarket.org/2021/11/17/antitrust-enforcement-unfair-competition-ftc/
https://promarket.org/2021/11/17/antitrust-enforcement-unfair-competition-ftc/
https://promarket.org/2021/11/17/antitrust-enforcement-unfair-competition-ftc/
https://promarket.org/2021/11/17/antitrust-enforcement-unfair-competition-ftc/
https://promarket.org/2021/11/17/antitrust-enforcement-unfair-competition-ftc/
https://promarket.org/2021/11/17/antitrust-enforcement-unfair-competition-ftc/
https://promarket.org/2021/11/17/antitrust-enforcement-unfair-competition-ftc/
https://promarket.org/2021/11/17/antitrust-enforcement-unfair-competition-ftc/
https://promarket.org/2021/11/17/antitrust-enforcement-unfair-competition-ftc/
https://promarket.org/2021/11/17/antitrust-enforcement-unfair-competition-ftc/
https://promarket.org/2021/11/17/antitrust-enforcement-unfair-competition-ftc/

	 The Balance of Power
	 The Antitrust Debate
	 The Neo-Brandeisians
	 Antitrust and Democracy
	 The Digital Platform Economy
	 Rethinking Antitrust Policy
	 Acknowledgments
	 Notes


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile ()
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 5
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Average
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Average
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages false
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Average
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /PDFX1a:2003
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError false
  /PDFXTrimBoxToMediaBoxOffset [
    33.84000
    33.84000
    33.84000
    33.84000
  ]
  /PDFXSetBleedBoxToMediaBox false
  /PDFXBleedBoxToTrimBoxOffset [
    9.00000
    9.00000
    9.00000
    9.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV <>
    /HUN <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames false
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks true
      /AddColorBars false
      /AddCropMarks true
      /AddPageInfo true
      /AddRegMarks false
      /BleedOffset [
        9
        9
        9
        9
      ]
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks true
      /IncludeHyperlinks true
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MarksOffset 6
      /MarksWeight 0.250000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PageMarksFile /RomanDefault
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




