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LIMITS OF LEGAL ACTION: 
THE CHEROKEE CASES 

Jill L. Norgren and 
Petra T. Shattuck 

Democratic theory of popular sovereignty as 
reflected in the U.S. Constitution and the struc
tUfe of the political process assumes that major 
decisions regarding the allocation of resources 
will be determined-and determined for the best 
- by the popular, that is, the elective branches 
of government. The debates surrounding the 
framing and adoption of the Constitution clearly 
express the principle that the legislative branch 
must have primary responsibility for making the 
nation's rules. Reliance on the legislature was 
justified by the proposition that it would fully 
represent all different interests-those of minori 
ties as well as majorities. 1 

Twentieth-century democratic theory continues 
to focus on access to the political system through 
the elective branches. Robert Dahl, for example, 
while accounting for the practical limits of infor
mation to be communicated through elections, 
states that the vote is an important source of 
citizen influence and elections crucial devices for 
controlling leaders.2 The theory places consider
able emphasis on the ability of political minorities 
to gain influence in a pluralist political system. 
Pluralist theory pays little attention, however, to 
the extent to which groups excluded from political 
representation can and do use the nonrepresenta
tive judicial system to remedy grievances and 
overcome their exclusion from the political 
process.J 

American Indians, Blacks, and other minorities 
have used this alternative. For them, litigation 
has been one of the most effective means for 
gaining access to the political process from which 
they were systematically excluded.' As courts 
have the constitutional function of protecting and 
safeguarding individual and minority rights, they 
can exercise their authority without majority 
consent. The availability of judicial procedures 
has, therefore, become a critical test of the ability 
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of the American constitutional system to respond 
to minority grievances.s The Supreme Court 
itself has recognized that "under conditions of 
modern government litigation may well be the 
sole practicable avenue open to a minority to 
petition for redress of grievances."/> The rapid 
growth of legal offices and the expansion of 
litigation activities by legal public interest groups 
during the last several decades reflects the in
creasing reliance on the legal rather than the 
political process. 7 

It is not at all clear, however, whether courts can 
protect and guarantee the rights of a minority or 
achieve a viable and lasting improvement in the 
position of a politically powerless group. While 
courts can-and sometimes do-redress the past 
legally, they cannot on their own assure that 
judicial decisions become political facts. It is the 
purpose of this article to examine the limits of 
legal action in light of the experience of the Cher
okee Nation in the nineteenth century. Their 
law~uits, the cause of national controversy and 
ultimately detrimental to the Cherokee, raise 
questions about the effectiveness of litigation in 
solving divisive political conflict. 

The Cherokee cases of 1831 and 1832, Chero
kee Nation v. Georgia and Worcester v. Georgia, 
were the first and most important benchmarks 
in a long series of confrontations between Indian 
minorities and the political institutions of the 
new American nation. 8 Cherokee litigation ended 
an unsuccessful struggle to resist removal from 
tribal lands in Georgia. Its course and outcome 
indicate the limits of legal remedies in changing 
political realities. A clear decision of the Supreme 
Court at that time vindicated the rights of Indians 
to their land and political autonomy but pre
vented neither the taking of their land nor their 
oppression by superior force. Mr. Justice Marshall 
had ruled in favor of the Cherokee, but he could 
not enforce his decision. 9 Legal victory could not 
reverse the Indians' political position of power
lessness . 

The Cherokee cases reflect, first, the inherent 
contradictions of the Indians' political and legal 
pOSition, second, the bitter national conflict over 
the issue of states' rights, and third, the difficulty 
faced by courts in making decisions on political 
and economic issues. The contradictory and vacil
lating federal policy toward Indians led to many 
confrontations between state governments and 
federally protected Indians living within the 
boundaries of the states. 

The sharp and bitter conflict between the state 
of Georgia and the Cherokee nation is of special 
importance, however, because it led to the most 



decisive legal test of the rights-political and 
economic- of American Indians. It was precipi
tated by Georgia. On December 20, 1828, the 
Georgia legislature enacted a statute expropriat
ing Cherokee lands. As state law was extended 
over the Indians, the constitution and laws of the 
Cherokee nation were annulled. The statute made 
clear that Georgia was interested in the land but 
not its inhabitants. Indians were to go West; 
resistance to emigration was punishable by im
prisonment. Lest Indians were tempted to stay, 
the law explicitly stated that they would be 
treated unequally. 10 But the Cherokees deter
mined to remain on lands secured to them by the 
1791 Treaty of Holston with the federal govern
ment. l1 

The Cherokee had compelling reasons to resist 
removal to the West. Alone among the Indian 
tribes of the East, they had decided early to 
adopt the economic and political institutions of 
the white majority. Well before American inde
pendence the Cherokee had begun to transform 
loosely linked tribes into a more cohesive and 
centralized "nation ," a development accelerated 
by the need to defend themselves against white 
aggression often leading to enslavement of mem
bers of the tribes. 12 Throughout the eighteenth 
century the unceasing demand for land by Eng
lish , French, and American colonists taught the 
Indians the value of organization. At the begin
ning of the nineteenth century the Cherokee 
possessed schools, churches, laws, a written 
language and had, for the most part , substituted 
farming for hunting. Their settlement was sup
ported by agreements which encouraged the 
Cherokee "to become herdsmen and cultivators, 
instead of remaining in the state of hunters."ll 
After the conclusion of the Holston treaty, the 
federal government assisted the Cherokee in 
establishing permanent and stable communities: 
Washington subsidized missionaries and teachers 
and sent agents to promote assimilation and 
settlement. Georgia, however, regarded this de
velopment as contrary to its own objective of 
removing the Indians from the state . While the 
adoption by the Cherokee in 1827 of a consti
tution modeled on that of the United States was 
the Indians' most important political act to ensure 
"stability and permanence," it led Georgia to 
break the fragile peace by imposing its own 
jurisdiction over the Cherokee.14 

The State of Georgia based its claim to Chero
kee land on an 1802 ordinance with the federal 
government. Georgia had ceded land for the 
incorporation of the states of Alabama and Mis
sissippi in return for promises that the United 
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States should, at her expense, extinguish existing 
Indian title to land within the boundaries of the 
state "as soon as it could be done peaceably and 
on reasonable terms."lS In the opinion of the 
governor and legislature, Indian progress toward 
permanent settlement, "aided and abetted" by 
the federal government, was clearly contrary to 
the 1802 ordinance. The failure of the national 
government to remove the Cherokee from Geor
gia particularly incensed state officials as the 
policy of federal Indian removal had been actively 
promoted with respect to Indian tribes in other 
states.16 Feeling betrayed by the national govern
ment , Georgia decided to solve the Indian prob
lem on its own and enacted the 1828 statute 
invalidating the new Cherokee constitution and 
expropriating all Cherokee land. 

Permanent settlement of the Cherokee was in 
accord with the provisions of the Treaty of 
Holston between the Indians and the United 
States but made impossible the fulfillment of the 
subsequent 1802 agreement between Georgia and 
the United States. By fully living up to the pro
visions of an agreement to which they were a 
party, the Cherokee stood in the way of an 
agreement to which they were not party. Legally 
they were faultless. But it was politics in dis
regard of the law which determined their ultimate 
defeat. 

Certain of their rights , the Cherokee initially 
attempted to undo Georgia's arrogation of power 
through political action. They turned to the 
federal government for support since their rights 
were guaranteed by federal treaty and legislation . 
Despite these guarantees the likelihood of strong 
support from Washington was doubtful , particu
larly after the election of General Jackson who 
was not known for his sympathy to the Indian 
cause. 

A Westerner , Jackson understood the enor
mous pressure of land-hungry settlers on state 
governments to oust Indians from their land; in 
the past he had personally encouraged tribes to 
move westward.17 His strong support for Geor
gia's state sovereignty claims over Cherokee land 
was reflected by his withdrawal-at Georgia 's 
insistence- of federal troops sent to protect the 
Indians. Secretary of War John Eaton informed 
the Cherokee in writing of the president 's decision 
not to interfere with Georgia's incorporation of 
Cherokee lands and expressed the government 's 
strong hope that they should leaveY Jackson 's 
efforts to persuade the Indians to go were backed 
by administrative measures blocking the payment 
of federal annuities to which the tribe was en
titled. 19 Given the executive's hostility it was not 



surprising that the delegation sent to Washington 
by the Cherokee council was not even received 
by Jackson. 

Several prominent members of Congress pub
licly attacked Georgia's actions and chastised 
Jackson for ignoring firm and binding treaty 
obligations. Although the Indians' supporters in 
Congress-Jackson antagonists Webster, Frey
Iinghausen, Clay, and Judge Spencer-were 
powerful and articulate advocates of Cherokee's 
cause, they too failed in reversing demands for 
the expropriation of Indian land. 20 They were 
outnumbered and in 1830 a bill for removal 
passed by a close vote. The majority vote con
sisted of all those demanding Indian removal 
from the East and resulted from alliances among 
regional and economic pro-Jackson and anti-Bank 
elements.II 

With the passage of the Removal Bill the 
Cherokee's hopes for political redress were de
feated. There were no further channels for 
political pressure: the political branches of both 
state and federal governments had united against 
them. It was at this point that the Cherokee 
nation turned to the Supreme Court for help. 
Failure of political attempts to protect their rights 
left only two alternatives, war or the courts.u 

Unwilling to resort to force, reinforced by what 
they perceived to be the white man's respect for 
law, and encouraged to litigate by leading anti
Jackson statesmen, they chose to put their trust 
in the law. 23 

On the advice of Webster and others, the 
Cherokee hired William Wirt and John Sergeant 
to take their case before the Supreme Court. 14 

The choice of legal counsel underlined the political 
significance of the case. Wirt as former Attorney 
General of the Adams administration and John 
Sergeant as the former head of the Bank of the 
United States were central figures of the anti
Jackson establishment which had chosen to sup
port the Cherokee cause more for their own 
partisan reasons than out of sympathy for Indian 
rights. 2S For them the Cherokee case served to 
buttress their opposition to Jackson's narrow and 
restrictive view of the power of the national 
government. Although the Court was the last 
unexplored forum for the Indians, their law suit 
became merely an expedient means for the presi
dent's opponents to foil Jackson's policies and 
prevent his reelection.l& Anti-Jackson partisans 
Wirt and Sergeant were more attentive to the 
potential contribution of the Indian litigation to 
their own political goals than to its vital impor
tance for the survival of the Cherokee nation in 
Georgia. Indeed at the beginning of the Indian 
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controversy Wirt had favored removal but was 
quickly persuaded that the Indians had a legal 
right to remain on their lands once Webster and 
others had convinced him that "a legal decision 
in favor of the Indians would embarrass the 
president politically."27 Wirt and Sergeant there
fore vigorously pursued the Indian litigation for 
several years despite the initial setbacks. 

The Cherokee leaders apparently did not real
ize that they were but pawns in the political 
maneuvering of the anti-Jackson forces. In an 
enthusiastic letter to Cherokee leader Major 
Ridge, his son, John Ridge, reported from Wash
ington that "we have strong, eloquent, and good 
men who feel for us, and are our friends." To 
another Cherokee leader, Elias Boudinot, he 
wrote "from private and public sources, we're 
induced to believe that Henry Clay is our friend 
and will enforce the treaties."lS Overestimating 
personal and political gestures on their behalf, 
the Cherokee thought of these supporters as 
firmly committed to their cause. 

The arrest and conviction of a Cherokee man, 
Corn Tassel, on the charge of murder by a 
Georgia court offered Wirt and Sergeant an 
immediate opportunity to raise the legal issues 
of Indian immunity from state law. The case was 
appealed to the United States Supreme Court 
which directed Georgia to show cause why a 
writ of error should not be issued against it. 
Georgia deliberately ignored the order contending 
that "the interference by the Chief Justice of the 
Supreme Court of the United States in the admin
istration of the criminal laws of this state was a 
flagrant violation of her rights."2l1 Com Tassel 
was executed. 

Whether Georgia's action was based on the 
state's long-standing objection to federal jurisdic
tion over state criminal law or whether it was 
meant to demonstrate Georgia's refusal to accept 
any federal interference with Indians within 
her boundaries, it effectively prevented federal 
courts from reaching the broader issue of the 
Indians' legal position and rights.JO In the next 
case, Cherokee Nation v. Georgia, that issue 
could not be avoided. In this case the Cherokee 
sued as a sovereign and independent nation, 
thereby invoking the original jurisdiction of the 
Supreme Court. This strategy was dictated by 
Georgia's ability to ignore federal legal action 
on behalf of individual plaintiffs. Raising the 
sovereign nation claim would force the Court to 
clarify the legal and political status of Indian 
tribes. 

A legal decision accepting the Cherokee's claim 
of sovereignty would establish once and for all 



that states were barred from exercising authority 
over Indian tribes. A favorable decision moreover 
would strengthen the Indians' cause politically. 
By involving the Court directly , the Indian 
leaders saw the possibility not only of settling 
"who is right and who is wrong" but also of 
bringing to their side at least one branch of the 
national government. the judiciary, and its sup
porters. Elias Boudinot was elated that the con
troversy was no longer ' 'before [sic] the great 
state of Georgia and the poor Cherokees, but 
between the U.S. and the State of Georgia , or 
between the friends of the judiciary and the 
enemies of the judiciary."ll 

In making the decision to follow the strategy 
of the claiming sovereign national status for the 
Cherokee, Wirt was mindful of the potential 
risks. Whereas a favorable decision on the juris
dictional question promised to end the Cherokee's 
problems, the Supreme Court's refusal to accept 
the case under the original jurisdiction provisions 
of Article III of the Constitution-thereby reject
ing the Cherokee's claim to national sovereignty 
- heightened Indian vulnerability. 

Wirt was not unaware of the possible problems 
of the case and did not decide on the more daring 
course until he had directed cautious inquiries to 
the Chief Justice himself. soliciting Marshall's 
views on the correct interpretation of legal prece
dents with respect to Indian rights and status. 
Writing to his friend Judge Carr, Wirt outlined 
his understanding that treaties regarded Indians 
"a sovereign nation within their own territory , 
under the exclusive government of their own 
laws, usages and customs" and that preceding 
cases established "the right of the Indians to 
govern themselves by their own lands, within 
their own territory . "32 Wirt implored Carr to 
converse with his "Brother" Judge Marshall to 
gather his impressions of the political character 
of this Indian people with respect to Indian 
autonomy over territory occupied by them. 13 

Although Wirt was conscious of the question
able nature of his confidential inquiry to the 
Chief Justice , he justified what today would be 
considered improper by pointing to the inordinate 
importance of avoiding a judicial defeat for the 
Cherokees. He wrote to Judge Carr that he would 
go on with the case unless advised that his inter
pretation and legal strategy in the Indian case 
were wrong. U so advised, Wirt declared, he 
would "as frankly draw off from these people 
and tell them why ." An opinion from Marshall 
in a case not yet before the Court would "prevent 
embarrassment and mischief."lt Wirt's efforts to 
insure himself of the Chief Justice's approval for 
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his legal course of action failed , however, because 
Marshall refused to indicate "any opinion on the 
delicate and interesting question" suggested by 
Cherokee counsel. Wirt proceeded nevertheless. 35 

Wirt and Sergeant's first suit on behalf of the 
Cherokee was unsuccessful, but the Court's de
cision was ambivalent in many respects and the 
outcome was neither a complete defeat nor a 
complete victory. Marshall's opinion for the 
majority rejected the centerpiece of Wirt's case
the argument that the Cherokee nation was, and 
should legally be considered, a foreign nation. 
Instead Marshall reasoned that the relation of the 
Indians to the United States was unique, "perhaps 
unlike that of any other two people in exist
ence. "l~ Since an Indian tribe or nation within the 
United States was not a state of the union and 
could not possibly be an internal foreign state, 
it followed logically that Indians lacked standing 
to invoke the original jurisdiction of the Supreme 
Court under Article III of the Constitution .l' 

Although the dismissal of the Cherokee com
plaint on jurisdictional grounds denied them the 
immediate protection of the Court , Marshall 's 
opinion left room for hope. In not considering 
the case on the merits , the Supreme Court had in 
no way supported or condoned Georgia's asser
tion of jurisdiction over the Cherokee. To the 
contrary, Marshall 's opinion confirmed that the 
Cherokee nation was a state "capable of manag
ing its own affairs and governing itself" and was 
plainly recognized as such by acts of the American 
government .l8 

Marshall further acknowledged the Indians' 
"unquestionable , and therefore unquestioned 
rights to the lands they occupy" subject only to 
voluntary cession." Even if the Chief Justice's 
characterization of the Indians' "peculiar" relation 
to the United States as "that of a ward to his 
guardian" was problematic, it did establish the 
principle of federal and not state jurisdiction over 
Indian tribes .to In a case on the merits - "a proper 
case with proper parties" -Georgia's action could 
not withstand judicial scrutiny, Marshall's lan
guage suggested.· 1 

These aspects of the Court 's decision were 
especially encouraging in the light of Marshall's 
expression of moral support: "If Courts were 
permitted to indulge their sympathies," he said 
at the beginning of the decision , "a case better 
calculated to excite them can scarcely be imag
ined ." ·z 

If Marshall's decision is accepted as purely legal 
it would follow that "Wirt and Sergeant had erred 
as to the method of attacking that [Georgia's] 
legislation".43 Yet there were other aspects of the 



Court's decision which indicate the outcome was 
not detennined on legal grounds alone. First , the 
dissenters , Justices Thompson and Story, were 
not stopped by jurisdictional hurdles from con
sidering the complaint of the Cherokee on the 
merits. Their eloquent opinion makes a strong 
legal case in favor of judicial protection of the 
land and rights of the Indians. Second, Marshall 's 
own opinion reflected political as well as legal 
considerations. Although the Court's asserted 
lack of jurisdiction made it unnecessary-even 
inappropriate- to reach the merits of the com
plaint, Marshall nevertheless expressed doubts 
on whether the case presented a "proper subject 
for judicial inquiry and decision." The appeal to 
courts to protect the possession of the Indians, 
Marshall stated, involved more than a mere deci
sion on the title I to the landl . Instead it required 
the Court to control Georgia's legislature and 
"to restrain the exertion of its physical force ." 
Such judicial action, the Chief Justice suggested, 
would savor "too much of the exercise of political 
power."u 

This clear expression of judicial self-restraint 
by John MarshalL the initiator of judicial review 
and the powerful defender of the Court 's obliga
tion to insure compliance with the Constitution 
and its laws by the other political branches, 
reflects the cautious approach of a prudent Chief 
Justice fully aware of the explosive political na
ture of the case. It suggests that political as well 
as legal reasons were a central part of the major
ity's decision in Cherokee v. Georgia. 

These elements of the Court's decision indicate 
that Wirt and Sergeant had not "erred" in their 
choice of legal strategy-as Beveridge asserts
but that they had erred politically in expecting 
Marshall to be willing to endanger the position 
of the Court on their or the Indians' behalf. In 
bringing the case Wirt himself had not been 
unaware of the potential risk that Jackson would 
continue to support Georgia's claim in spite of 
a Supreme Court decision favoring the Cherokee. 
However , he thought it "possible (though not 
very probable) that the President may have to 
bow to the decision of the Supreme Court and 
cause it to be enforced. "4s Seen from this perspec
tive it is likely that Sergeant and Wirt's strategy 
was motivated largely by political calculations: 
The possibility of adding the weight of the Su
preme Court's prestige to the Indians' cause would 
provide a powerful mechanism for exerting real 
pressure on Jackson to reverse his position on the 
Indian question. It would thereby provide the 
anti-Jackson establishment with an issue to defeat 
the president. 
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To bring the case directly before the Supreme 
Court made good sense, for it would force the 
nation 's highest judicial tribunal to shoulder part 
of the burden of opposing Jacksonian politics. 
The flaw of that calculation lay not in faulty legal 
reasoning but in failing to anticipate the political 
dilemma of the Court- specifically that Chief 
Justice Marshall could not , and therefore would 
not , make a decision on the merits without esti
mating what the consequences of an anti-Jackson, 
anti-Georgia decision would be for the Court 
itself. 

Dismissal of the Indians' claim for want of 
jurisdiction saved the Court not only from a 
political confrontation with a very hostile state 
but also avoided open conflict with a chief execu
tive on whose support Marshall could hardly 
have placed great hopes. Though genuinely sym
pathetic to the Indians' cause, Marshall would 
not allow their plight to become a major threat 
to the position of the Court already under attack 
from Jacksonian quarters. 4~ John Marshall who 
had often demonstrated his overriding concern 
for the protection of the constitutional structure 
and who was plainly critical of many of Jackson's 
policies would not fail to protect the Court 's 
self-interest first. Against this background Mar
shall 's conclusion that "this is not the tribunal in 
which those ICherokee] rights are to be asserted" 
makes better political than legal sense.41 Aware 
of the Court's real political position, Marshall 
warned the plaintiffs that the Court was not "the 
tribunal which can redress the past or prevent 
the future ."4a 

For the Indians, Marshall's decision had im
portant consequences. Indian hopes that a court 
decision could be used to rally political support 
for their cause proved illusory. Assertion of 
sovereign foreign nation status was barred from 
then on. On the other hand clear judicial support 
for Indian political and property rights in the 
Court's opinion and Marshall's emphasis on the 
special relation between the Indians and the 
federal executive enabled the Indians to continue 
to look to the Court for support against Georgia's 
intrusion on Indian rights and land. Justice 
Thompson's strong dissent, in particular, en
couraged Cherokee hopes for judicial redress of 
the Indians' grievances. 

The opportunity to bring questions of Indian 
land rights and immunity from state jurisdiction 
before the court again in Worcester v. Georgia 
arose out of events which occurred at the time 
the court was issuing the Cherokee Nation deci
sion. While Wirt and Sergeant were using legal 
means to enjoin Georgia 's statutes, their actual 



enforcement over the Cherokee nation had met 
with resistance from white missionaries living 
with the Indians. Following the extension of 
Georgia's sovereignty over the Cherokees in 1828 
many of the missionaries began an active "cam
paign" for the repeal of what they considered 
unlawful acts. 

Apparently concerned with the pro-Indian sup
port of the missionaries and other whites, in 
December of 1830 the Georgia legislature ap
proved a law which would require all whites 
traveling within Indian territory to register with 
state authorities as of March 1, 1831. This new 
law caused most of the missionary organizations 
to withdraw their representatives. 49 Some of the 
missionaries, however , decided to remain with 
the Cherokee. Samuel Worcester , the spokesman 
for this faction , urged civil disobedience- that the 
missionaries remain but not register, an act in 
violation of Georgia law. 

Worcester's argument was based upon several 
points. First, the Cherokee needed the mission
aries' aid and example in their fight to retain 
Indian rights; second, missionary work through
out the United States would suffer if missionaries 
fled every time an adversity presented itself, and 
more pragmatically, mission property would be 
lost if Georgia's claims were upheld. Finally, in 
a statement of political-moral beliefs, Worcester 
indicated the importance of the citizen's duty to 
"save our country from the guilt of covenant
breaking and oppression and robbery ."50 

Jeremiah Evarts, head of the American Board 
of Foreign Missions, which sponsored Worcester, 
expressed strong support for the missionaries' 
stand on moral and religious grounds. He also 
stressed the potential political benefits of their 
civil disobedience rousing "this whole country, 
in a manner unlike anything which has yet been 
experienced."5 ' 

In a test of Georgia's commitment to these 
laws, the men remained but did not register. 
Between March 12 and 17, 1831, Worcester and 
two other missionaries, together with two white 
men married to Cherokee women, were arrested
one day before Marshall delivered the Court's 
decision in the Cherokee Nation case. 

On March 26, 1831, the Georgia court, in an 
adroit move, released the missionaries as federal 
agents on jurisdictional grounds after having 
upheld the validity of Georgia's laws and claims. 51 
It seems reasonable to conclude that Georgia tried 
to intimidate the missionaries and break their 
civil disobedience by arresting them first and then 
releasing them before a major public and legal 
controversy should arise.53 Their tactic failed. 
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Worcester returned to the Indians without regis
tering. 

The Georgia governor next moved against the 
missionaries by inquiring of Jackson and his 
Secretary of War, Eaton, whether the federal 
government still considered the missionaries its 
agents. When the government indicated they 
were no longer regarded as such, a denial which 
Worcester attributed to Governor Gilmer's in
fluence, the governor ordered the men to comply 
with the law or leave the state within ten days. 54 
At this point, three of the missionaries moved to 
Tennessee but Worcester and fellow missionary 
Elizur Butler remained and again were arrested. 
This time their trial before the superior court of 
Gwinnett county resulted in their conviction and 
they were sentenced to four years at hard labor. 
The missionaries were offered pardons by the 
governor but they refused and were imprisoned. 
It was this case which again challenged the legality 
of Georgia's extension of state sovereignty over 
the Cherokee nation before the Supreme Court. 

Although the central issue of Worcester v. 
Georgia was still the constitutionality of Georgia's 
actions and the rights of Indians to be protected 
by the federal government, the legal posture of 
the case had changed significantly because of the 
different legal and political character of the parties 
now before the Court. As white citizens and 
residents of other states, Worcester and Butler 
clearly had standing to challenge the imposition 
of Georgia's statutes on them before the Supreme 
Court. Since the case came before the Court on a 
writ of error from Georgia's superior court, it did 
not raise the thorny issue of original Supreme 
Court jurisdiction. In other words, the Court now 
had before it "a proper case with proper par
ties."'5 

This time the Chief Justice saw no barrier to the 
acceptance of the case. "It was too dear for con
troversy." Marshall ruled that the Court had the 
power and the duty of exercising jurisdiction.56 

The fact that Worcester's case dealt with personal 
liberty rather than property rights did not alter 
the jurisdiction of the Court, for Worcester had 
no less an interest in Georgia's unconstitutional 
laws "than if they affected his property. "57 On the 
merits, the Supreme Court held that the mission
ary "was apprehended, tried and condemned 
under colour of a law which had been shown to 
be repugnant to the Constitution, laws and trea
ties of the United States."sa The opinion of the 
Court also implicitly sanctioned Worcester's act 
of civil disobedience. Punishment, Marshall 
wrote, could not disgrace when inflicted on inno
cence.59 



The Court's ruling should have sufficed to set 
Worcester free , and for this reason alone the 
decision was a victory for the missionary and his 
counsel. Marshall's opinion for the majority , 
however, went far beyond the narrower question 
of Worcester's unlawful imprisonment and, in 
holding Georgia's actions and laws null and void, 
served Worcester's larger goal of helping the 
Indians in their struggle to resist the state's en
croachment on their rights and land . The Court 
decided that relevant treaties (j .e ., the Treaty of 
HopewelL 1785, and the Treaty of Holston , 
1791) recognized explicitly the national character 
of the Cherokees as well as their right to self
government, guaranteed their lands, and imposed 
on the federal government the duty of protecting 
these rights .~o Neither rights of discovery, nor the 
Indians' use of the land in ways different from 
that of the white settlers, nor the extension of 
English and later American protection over them, 
Marshall found, in any way diminished or de
tracted from the rights of the Cherokee nation to 
govern itself and to occupy its own lands for as 
long as it chose to.~l Though not direct parties in 
the second round of litigation , the Cherokee had 
finally "won their case." 

Victory for both the missionaries and the 
Indians depended on enforcement of the Court's 
decision . Here they both lost - the Indians with 
devastating results. Georgia simply disregarded 
what it considered an unwarranted outside inter
ference with her Indian policy. If anything, the 
Court 's sweeping decision confirming and pro
tecting Indian rights and property so strengthened 
the state's resolve to resist that the governor 
threatened he would rather "hang the missionaries 
than liberate them under the mandate of the 
Supreme Court."62 Georgia could disregard the 
Court's order, certain of no action by a president 
who had reacted to the Court's pro-Indian and 
anti-states' rights decision with the cynical sug
gestion that, having ruled , Justice Marshall should 
now enforce his own decision.u 

By itself the Court's decision could not suffice 
to set Worcester, the prinCipal party, free, nor 
was it effective in protecting the indirect parties
the Cherokee-from seizure of their land and vio
lation of their rights. Judicial and executive offi
cials in Georgia continued their stance of non
compliance with Supreme Court procedure. 
Efforts by Worcester's lawyers to make the Supe
rior Court of Georgia follow the Supreme Court's 
mandate and set the missionaries free were foiled , 
first, by the judge's and then the governor's, 
deliberate refusal to create a formal written record 
of their noncompliance.64 Without it no further 
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action could be taken by the Supreme Court 
which had, in any case, adjourned on March 17, 
two weeks after handing down its decision in 
Worcester v. Georgia. 

It was not until November, therefore, that 
Worcester could petition the Court for further 
legal process to overcome the technical-proce
dural barrier created by Georgia to block enforce
ment of the Worcester dedsion.6s At that time 
the ringing legal victory of the missionaries and 
the Cherokee had produced no results. Worcester 
was still in jail; the Indians were still subjected to 
harassment and massive injustice imposed by 
superior force.6~ Thus the stage seemed to be set 
for another, even more important, confrontation. 
More was at stake now than Worcester's im
prisonment or even the rights of the Cherokee 
nation. The survival of the very power of the 
Supreme Court was in doubt. The supporters 
and lawyers for the Indians, who accepted the 
Cherokee's case motivated by their opposition to 
Jackson, had indeed succeeded in bringing the 
third branch of the national government to their 
side." Support for the Indian cause could now be 
equated with support for the judiciary, the rule 
of law, and the survival of the national constitu
tional structure. 

If the judicial power could not give effect to the 
laws of the union, Justice McLean feared , "the 
existence of the federal government (would bel 
at an end."63 The same sentiment was expressed 
more dramatically by Justice Story who, in a 
letter to George Ticknor, declared that "the Court 
has done its duty. Let the nation now do theirs. 
If we have a government, let its command be 
obeyed; if we have not, it is as well to know it 
at once, and to look to consequences. "69 The 
equation of the Court's own survival with the 
cause of the Indians should, therefore, have put 
the Indians in a more auspicious political position 
than ever before . 

Much to the detriment of the Cherokee, how
ever, the political situation in the country had 
changed dramatically by the end of 1832. Jackson, 
whose open support for Georgia had precipitated 
that state's aggression against Indians, had, for 
the first time, taken a strong position against 
independent states' rights. Forced by South Caro
lina's direct challenge to national authority 
through the enactment in November of its Nulli
fication Ordinance, Jackson "astounded the 
country" with his Proclamation Against Nulli
fication of December 1832.70 

The decisive change in the position of their 
most powerful opponent should have benefited 
the Indians in their struggle to resist Georgia's 



nullification of the Constitution and federal trea
ties-particularly now after the Supreme Court 
had left no doubt that the state's actions were 
indeed in violation of the laws of the United 
States. Instead the shift in Jackson's policy aug
mented the Indians' problems. The danger of 
civil war over the nullification issue- real or 
imagined- caused many of Jackson's former 
opponents to rally to his support. Reassured by 
the president's strong defense of national power, 
even the chief justice began to see merit in the 
chief executive whom only shortly before he had 
attacked bitterly. 71 

In the midst of this political crisis Georgia's 
position was of great importance . Somewhat 
surprisingly the state did not side with South 
Carolina's nullification move. Whatever the cause 
of Georgia's action- whether intimidated by 
Jackson's strong antinullification stand7 l or 
whether motivated by Machiavellian hopes that 
a high price could be exacted for support of the 
national government at this time-the conse
quences for the Indians were shattering. In com
parison with South Carolina's aggressive nulli
fication posture , Georgia's deliberate noncompli
ance with federal judicial process appeared mod
erate. 73 This permitted Jackson, who viewed 
South Carolina's act as treason and rebellion,74 
to distinguish his refusal to apply the principle of 
federal supremacy "to Indian land grabbing" 
from his application of that same principle against 
South Carolina's nullification of the tariff .'5 

At this crucial point the Indians had no in
fluence over the course of events affecting them. 
To the extent that political support for the Chero
kee's cause had been directly related to anti
Jackson sentiments and rejection of his pro-state 
policies, the change in the president's position 
brought about a regrouping of the Indians' friends 
and allies. If their opposition to Jackson had been 
based on the fear that Jackson would weaken the 
structure of the national government, then the 
president's strong stand against South Carolina 
made allies out of erstwhile opponents. Where 
support for the Indians had sprung from narrower 
concerns of political self-interest in Jackson's 
defeat, the president's overwhelming reelection 
victory over three opponents, one of whom was 
Wirt himself , had demonstrated the futility of 
continuing opposition .'6 

As pawns in political strategies not genuinely 
concerned with their cause, the Indians were 
helpless to exert influence on what proved to be 
a fateful change in the allegiance of political 
forces. As only indirect parties to Worcester's 
successful case, they were also left empty handed 
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to pursue further legal action on their own . Their 
last hope, therefore , was their missionary allies
still sitting in jail, still committed to their cause. 
But this last hope also failed them. 

Waiting in prison since the March Supreme 
Court decision for their release, Worcester and his 
lawyers announced in November that further 
legal action would be taken to force the Court to 
enforce its own ruling once it reconvened in 
January 1833. At this point Georgia let it be 
known that the continued legal action of the 
missionaries was the only obstacle in the way of 
the state's open support for Jackson and the 
national government. l1 The missionaries, who 
until then had steadfastly refused to accept a 
pardon, were now told that their continuing refusal 
could be the cause of a civil war. Pressed hard by 
representatives of the governor not to pursue 
their case, they were finally persuaded that noth
ing more could be won by further legal action . 
After all , the rights of the Indians had been vin
dicated, and now it was promised that an order 
for their own release would be issued if they 
withdrew their suit. 71 

Shaken in their determination, the missionaries 
wrote to their sponsor, the Prudential Committee 
of the American Board of Foreign Missions, 
stating their views and asking for advice. The 
Committee responded immediately communicat
ing the "prevailing opinion" that "it was expedient 
for the missionaries to withdraw their suit."19 The 
ready agreement by the Board of Missions to 
discontinue the litigation was apparently encour
aged by a generous offer of aid made just at that 
time by the federal government. 80 On receipt of 
the Committee's letter (January 7, 1833), Wor
cester and Butler told their attorneys to drop 
their case . Informing the governor of this decision 
they emphasized that "I they had 1 not been led to 
the adoption of this measure by any change of 
views with regard to the principles on which 
I they J acted .. . but by the apprehension that the 
further prosecution of the controversy, under 
existing circumstances, might be attended with 
consequences injurious to our beloved country ."41 

They accepted the pardon. 
With this action the last tenuous bit of influ

ence the Cherokee had over their legal fate dis
appeared . As indirect parties, however central, 
they were powerless to pursue their legal victory 
in the courts. In the political arena their fate was 
sealed by the cynical decision of opponents of 
South Carolina's nullification to allow Georgia's 
nullification of federal Indian law as a price for 
that state's support of the national government. 
From this point on the removal of the Cherokee 



from Georgia was only a question of time. With 
nobody but the Indians themselves protesting, 
the state proceeded unhampered to take Indian 
land and violate Indian rights. The federal gov
ernment assisted the state's take-over of Chero
kee land by promoting factionalism in the nation 
through bribery and deceit. 82 Dissension among 
the Indian leaders over the proper course to 
follow - whether to remove "voluntarily" or to 
hold out to the last - added to the Cherokee's 
plight. 

At the end of the decade which had begun 
with their sovereign challenge to the state of 
Georgia before the Supreme Court, a bitterly 
divided Cherokee nation was rounded up by 
federal troops and state militia and driven off 
to land the Cherokee called Arkansas; a third of 
the nation died during this brutal forced march 
over the "trail of tears. "83 

The negative legal and political results of the 
Indians' use of the legal process raise several 
questions. The outcome of Cherokee litigation 
indicates how problematic reliance on legal
judicial proceedings can be for a group barred 
from effective participation in the political process. 
The Cherokee cases are particularly revealing , for 
the resounding legal vindication of Indian rights 
in Worcester v. Georgia did not prevent their 
removal. 

Resort to courts left the Cherokee worse off 
than before. Rejection for want of jurisdiction of 
their first case, Cherokee Nation v. Georgia, 
constituted more than just a lost case. It put the 
Supreme Court's legal imprimatur on a degrading 
of their constitutional status. The decision dimin
ished Indian status-it created a precedent leaving 
Indian tribes in a weakened and ambivalent 
position : as corporate tribal entities they could 
not be foreign states; as individuals they could 
not be full citizens. The indirect legal victory in 
the second case, Worcester v. Georgia , proved 
illusory on several grounds. In a narrow technical 
sense it proved fatal that the resolution of the 
Indians' claims was left in the hands of a third 
party which -under strong political pressure
would not press the enforcement issue beyond the 
limits of its own interests and future concerns.84 

Although their rights were vindicated, the power 
to enforce them eluded the Indians. 

Enforcement of the Court's decision in Worces
ter v. Georgia became a question for the political 
arena , as it does in most cases of constitutional 
adjudication. Yet in the political forum , the 
Cherokee's very reliance on the law and its magic 
healing powers had weakened their political posi-
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tion. Their legal victory became a politicalliabil
ity when it was evaded. Neither the Cherokee's 
attorneys , nor Congress, nor the Court itself was 
ready to take the necessary action to overcome 
Georgia's resistance to enforcement on the Court's 
order. However unique the circumstances of that 
final defeat of the Cherokee cause were , they 
point to the treacherousness of reliance on legal
judicial institutions. 

In turning to legal-judicial institutions for help 
after political action and pressure had proved 
futile , the Cherokee demonstrated their contin
uing commitment to play by the rules of a politi
cal system controlled by the white majority. 
Faith in the ultimate victory of their cause, before 
institutions thought to be fair and neutral , let 
them forgo what might have been the only viable 
alternative open to them-to resist Georgia's 
aggression by force, and to enforce the laws with 
their own hand. 8 ~ Possibly one of the most tragic 
aspects of Cherokee litigation is that it did not 
prevent the destruction of a people who had 
deeply internalized the myths of American con
stitutionalism: that everybody must act according 
to prescribed rules, that the rules are fundamental 
and that their violation will be punished regard
less of the strength of the violator. It was their 
willingness to abide by the law which made them 
refrain from the use of force even in the face of 
the most egregious acts of violence and lawless
ness by their Georgian tormentors. Their faith in 
the binding validity of legal rules kept them from 
understanding that legal rules and their enforce
ment are only as good as the political consensus 
backing them. 

The Indians never realized that regardless of the 
strength of their legal rights they were , by 1830, 
no longer based on a political consensus. A nation 
of land-hungry , aggressive settlers , equipped 
with superior force, convinced of their own moral 
and racial superiority and determined to carry 
out their "manifest destiny" was not willing to 
respect agreed-upon fundamental ground rules 
with regard to less well-organized, weaker, and 
'less civilized" savages. Where white men wanted 
to make intensive use of the land, the Indians 
were not to stand in their way. "What is the right 
of the huntsman to the forest of a thousand miles 
over which he had accidentally ranged in quest 
of prey?" John Quincy Adams had asked in his 
famous Plymouth Address of 1802: "Have hun
dreds of commodious harbours, a thousand 
leagues of coast, and a boundless ocean been 
spread in the front of this land, and shall every 
purpose of utility to which they could apply be 



prohibited by the tenant of the woods."8ft What 
was at stake in the Cherokee cases was the con
frontation between the traditional moral and legal 
norms which had respected and protected Indian 
rights in the intercourse of white newcomers and 
the native inhabitants of the land, and the newer 
and more material values, unwilling to allow 
legal principle to disguise the relation of funda
mental inequality between the two peoples. That 
the Cherokees "won" their second case in this 
setting must be attributed to the peculiarity of 
legal decision-making-guided by what happened 
before, directed by the principles of the past. 
Yet the past and its legal rules about Indian 
rights, as Georgia demonstrated, were no longer 
a guide for the future. Legal-judicial reconcilia
tion of basic conflict must be illusory at times 
when values are deeply divided and power is 
shared unequally. At such times, courts rarely 
have power to impose equal justice on majorities 
determined to disregard minority rights. MarshalL 
of course, had well understood that basic princi
ple of the legal order when he refused the onus 
and the burden of accepting the Indians' first 
appeal to the courts by reminding all that "this is 
not the tribunal which can redress the past or 
prevent the future."t7 Indeed, it could not, and 
Worcester v. Georgia proved how right Marshall 
had been. 

What might have prevented the future-a 
century and a half of disenfranchisement. oppres
sion and extermination-would perhaps have 
been determined resistance against aggression by 
force. The Cherokee, of all Indian nations, might 
have been well equipped to stand up to the white 
man's attack.u The federal military was not 
involved and, since Georgia did not initially try 
to seize Cherokee land through an organized 
military attack but rather encouraged individual 
aggression against Indians, determined, forceful 
resistance by the Cherokee could well have de
terred incursions by whites. It is the final irony 
of the Cherokee litigation, however, that they 
were also ideologically the least likely to use 
force. They had accepted the mystique of the 
rule of law too thoroughly. 

The recent legal victories of Indians may be 
the final vindication of the once so harshly 
disappointed faith of the Cherokee in the rule of 
law. 8 9 If this is so, the history of the American 
Indian will have reached a turning point. If the 
law can indeed redress the wrongs of the past 
and if the courts can indeed be tribunals force
fully protecting the legal rights of the parties 
before them, then Indians can no longer be treated 
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as pesky irritants or as immature wards deserving 
of pity, but not respect. 

All these potential developments, however, 
depend on the transformation of legal victories 
into political reality. The Cherokee's failure shows 
how great the distance is from one to the other. 
What makes their example relevant, even after a 
century and a half. is that the political imbalance 
of power which then invalidated the Indians' legal 
victory has by no means changed. To the con
trary, Indians are weaker today; they are worse 
off economically and socially. 90 Indian tribes, 
therefore, do not appear to be in a stronger 
position than the Cherokee were to insure that 
gains of litigation, made in judicial forums not 
reflecting the allocation of power in the political 
system, will actually improve the political, eco
nomic, and social status of Indians. 

It is no small irony, however, that Worcester 
v. Georgia has played a central role in the suc
cessful Indian litigation of the last decade. With 
historical innocence John Marshall's decision in 
favor of the Cherokee in 1832 is used as "direct 
authority"91 to validate the claims of Indian tribes 
now- as if that legal victory had prevented poli
tical ruin. A century and a half later Worcester 
v Georgia holds the promise of vindication of 
Indian rights; at the same time reliance on this 
landmark case must be a reminder of the limits 
of legal action to realize minority claims. 
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