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THE PROFESSIONALIZATION OF EXPERTISE IN THE
CASE OF FORENSIC PSYCHIATRY:

A STUDY OF EMERGENCE AND QUEST FOR LEGITIMACY

MARWIN PROSONO

Abstract

Forensic psychiatry, a segment of a larger medical
specialty, provides an interesting example of the fluid
conceptual, ideological, and scientific constructions which
form the shifting base of professions. Sociologists have
focused to a large extent on forensic psychiatric work as it
involves labelling (Scheff, Szasz) or the overbearance of
institutional forms (Goffman). The present work is an attempt
to understand forensic psychiatry as a kind of medical work
in the process of professionalizing and formalizing its
credentialing process. The emergence of forensic psychiatry
is reflected in the careers of its practitioners. In describ
ing and analyzing this emergence, many conceptual problems
have been considered and qualitative methods (Schatzman and
Strauss) employed. Since the nature of forensic psychiatry
is not self-evident, a working definition is proposed. The
courtroom, although the locus most commonly associated with
forensic psychiatry, has proved to be only one of many
different professional arenas in which forensic psychiatrists
may be found. Research in this area has to contend with the
many comparisons already drawn between forensic psychiatry and
inquisitorial or totalitarian forms of social control. A
comparison is made between forensic psychiatry and radiology
which demonstrates the ambiguities of all scientific endeavor
when utilized in legal contexts. A fairly lengthy history
of forensic psychiatry is presented which traces the course
of the social problems surrounding mental competence from
Biblical times to the present. A summary of the formal
organization of forensic psychiatry in the United States,
which is now in a state of ferment, is presented. It is
concluded that forensic psychiatry can be analyzed as a
medical subpecialty attempting to consolidate the power of
"regulars" and gain control over colleagues. Implications
are drawn for all professions in that full professional status
may not be achieved until courts of law recognize that status
by utilizing such would-be professionals as formal experts.
The professionalization process cannot be fully understood
without acknowledging the role played by the law. Forensic
psychiatry provides an excellent laboratory in which to study
these issues.

vii
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CHAPTER ONE

PRELIMINARY CONSIDERATIONS:

THE EMERGENCE OF FORENSIC PSYCHIATRY AS A PROBLEM

IN THE SOCIOLOGY OF THE PROFESSIONS, LAW AND SCIENCE

Although there have been landmark works written in the

literature of professions and professionalization, further

work needs to be done in refining the conceptual material and

applying it concretely. Within the sociological literature,

the profession of medicine has probably received the greatest

attention and has become the exemplar by which other profes

sions are measured.” This exemplary status for medicine is

not simply the result of sociological interest but is a

consequence of a complex of factors in the history of science,

knowledge, work and culture affecting all modern societies.

The profession of medicine is not, of course, one

uninterrupted universe. There are a great many specialties

and subspecialties which go to make up the medical constella

"Medicine is usually considered the prototype of the
professions, the one upon which current sociological
conceptions of professions tend to be based. . ."
(Strauss and Bucher, 1975 (1961): 11).

"The elements that compose the ideal-type of
profession appear to be drawn from the practice and from
the ideology of the established professions; medicine,
therefore, as the most powerful and successful of these,
should approximate most closely the sociological criteria
of what professions are and do" (Larson, 1977: xi).

"Among the professions, medicine is both the paradigmatic
and the exceptional case: paradigmatic in the sense that
other professions emulate its example; exceptional in
that none have been able to achieve its singular degree
of economic power and cultural authority" (Starr,
1982:12)



tion and each shines with its own particular kind of light.

Each specialty (and its attendant subspecialties) provides an

opportunity for the sociologist to explore and map the nature

and extent of professionalization in a variety of medical

contexts.” Such a perspective readily lends itself to the

constant comparative method outlined by Glaser and Strauss

(1967). (See discussion in Chapter 2 of comparative cases.)

However, concepts such aS profession and

professionalization do not lend themselves to unproblematic

descriptions of a real world. Concerning the concept of

"profession," Freidson has remarked: "A word with so many

connotations and denotations cannot be employed in precise

discourse without definition" (Freidson in Dingwall and Lewis,

eds., 1983:22).”

"Looking at psychiatry today with its many segments,
ideologies, and practice models, they [sociologists] may
find that study useful for understanding professions in
general" (Schatzman and Strauss, 1966: 7).

"Professionalising [sic] occupations are a zone of
transition, a point of change from which new social forms
are emerging and, hence, a matter of particular interest
for the sociologist" (Dingwall in Dingwall and Lewis,
eds. , 1983 : 6).

"Profession appears to be one of the many 'natural
concepts, ' fraught with ideology, that social science
abstracts from everyday life. The most common ideal-type
of profession combines heterogeneous elements and links
them by implicit though untested propositions - such as
the proposition that prestige and autonomy flow 'natur
ally" from the cognitive bases of professional work"
(Larson, 1977: xi).



In approaching this concept, which shall be employed

quite often within the following pages, it is helpful to

consider to the work of Strauss and Bucher.

We shall develop the idea of professions
as loose amalgamations of segments pur
suing different objectives in different
manners and more or less delicately held
together under a common name at a par
ticular period in history" (Strauss and
Bucher, 1975: 10).

Such a view can be distinguished from the functionalist

perspective on professions which ". . . sees a profession

largely as a relatively homogeneous community whose members

share identity, values, definitions of role, and interests

[cite]." (Strauss and Bucher, 1975: 10).

Forensic psychiatry, “representing al segment” of a larger

medical specialty, itself is further segmented and provides

It will be shown herein that characterizations of
forensic psychiatry reflect a great diversity of opinion.
For instance:

"Forensic psychiatry is the stepchild of psychiatry.
It does not have the status of other psychiatric
subspecialties - general psychiatry, psychoanalysis,
child psychiatry - which are concerned more with treat
ment and less with evaluation and disposition"
(Robistcher, 1980:19).

"In actuality, the assumption of relative homo
geneity within the profession is not entirely useful:
there are many identities, many values, and many inter
ests. These amount not merely to differentiation or
simple variation. They tend to become patterned and
shared; coalitions develop and flourish - and in oppo
sition to some others. We shall call these groupings
which emerge within a profession 'segments'" (Strauss
and Bucher (1975 [1961]): 10).



a very interesting example of the fluid conceptual, ideologi

cal and scientific constructions which form the ever shifting

base of a profession.*

What this study proposes to do is consider the case of

forensic psychiatry as a medical subspecialty which, despite

its unique and difficult properties, provides a fertile field

in which to observe the growth of a professional expertise

while in interaction with other scientific specialties and the

law. By rendering a sociological account of the emergence of

forensic psychiatry, attention can be given to the interface

between medicine and law, an interface which seems all but

neglected in the sociological literature. In fact, little

attention has been paid by sociologists to the area of foren

sic medicine or the effect of law on medicine.”

"One has, of course, no right to be arbitrary,
notional or unhistorical. The nature of a profession
has undergone a readily traceable development; and the
number of professions has not remained stationary.
Occupations that were once non-professional have evolved
into full professional status. These changes will
continue to go on. The definition that we may formulate
to-day [sic] will therefore need recasting from time to
time; and internal modifications will occur in many
activities. . . " (Flexner, 1915: 902).

"Different definitions may be found between segments of
the profession concerning what kinds of work the
professional should be doing, how work should be organ
ized, and which tasks have precedence" (Strauss and
Bucher, 1975:12).

"In the United States there are considerable advantages
to being in an occupation that has been officially
recognised [sic] as a profession. Needless to say, when
it is employed as a legal and administrative category,
"profession' must be defined in such a way as to allow

(continued. . . )
4



Thus, in investigating this subject it has been necessary

to navigate without any extensively detailed sociological

charts or maps. Geographic metaphors are useful in setting

the stage for a sociological exploration into the uncharted

territory of a legal expertise such as that of forensic

psychiatry.

In order to accomplish this exploration, sociological,

psychiatric, and legal materials have been organized for the

purpose of drawing a map of the terrain of this medical sub

specialty. Such a map will allow us to plot this sub

specialty's location within the larger psychiatric and legal

universes of discourse, embracing new ground for the sociology

of medicine, science, and the professions.

The drawing of maps itself consists of many dimensions.

It is worthwhile to specify some of these dimensions and

further develop the metaphor. First, there is the dimension

of scale. If drawn too broadly many important details may be

lost. If drawn on too small a scale, the continuity of the

whole may be darkened by the penumbra of a multiplicity of

"(...continued)
practical discrimination among occupations and occupa
tional roles by those administering the law. The legal
status and definitions of professions in tax, immigra
tion, labour [sic] and other bodies of law (including the
rules of evidence) simply beg for thorough investigation
and analysis" (Freidson in Dingwall and Lewis, eds.,
1983:37, Footnote 2).

"Little research has been done on topics such as the
evolution of forensic evidence and the content of
diagnostic practice" (Smith, 1981: viii).

5



petty details. The magnitude of a map is usually determined

by the use to which it will be put. Tourists find pocket-size

maps appropriate. A strategy room in the Pentagon might

consider a wall-size map in order.

Extent and boundary are two other important dimensions.

A map shows only a finite portion of any terrain. Some piece

of the terrain must be chosen to be mapped. Currency bears

upon this choice. Terrain may change with time while maps do

not. Is it necessary or desirable to consult older maps and

if so what information from them can be used in drawing a

newer map?

There is the question of landmarks. Old landmarks are

constantly eroding or being insidiously or innocently demol

ished. New landmarks are established without proper notice

to the mapmaker creating problems of accuracy.

Similar dimensions form the basis of the construction of

scholarly sociological work. However, the methods of the

sociologist and the cartographer differ as markedly as the

respective media in which they work. A map is a model for

describing distance. The purpose of this chapter is to create

an overview of how this sociological investigation of forensic

psychiatry has been constructed. In effect, like the legend

on a map, such an introductory chapter gives the reader a way

in which to appreciate the construction of the whole and

provides guidelines for understanding the style, direction,

and rationale of what is to follow. Let us set out on this



journey with a consideration of the social problems embedded

within the discipline of forensic psychiatry.

Mappi the Social Problem

The territory of forensic psychiatry may be very large

but its boundaries are ill-defined and continually being

contested. Although the entire medical enterprise must, at

various points find itself debating psychological questions,

psychiatry and its forensic application have as their raison

d'etre consideration of the very nature of personhood,

motivation, responsibility, intentionality, competence and

larger issues which affect our understanding of the meaning

of human society and civilization. Although psychiatry as a

medical specialty is only now in the middle of its second

century (depending, of course, upon the date chosen for its

appearance), legal systems have had to wrestle with questions

of intention and competence from earliest times to the emer

gence of modern jurisprudential dilemmas.”

"Foremost among the larger issues at stake in the
Eichmann trial was the assumption current in all modern
legal systems that intent to do wrong is necessary for
the commission of a crime. On nothing, perhaps, has
civilized jurisprudence prided itself more than on this
taking into account of the subjective factor. Where this
intent is absent, where, for whatever reasons, even
reasons of moral insanity, the ability to distinguish
right or wrong is impaired, we feel no crime has been
committed" (Arendt, 1964:277).

For a brief discussion of the role psychiatry played
in the Eichmann trial see Freedman (1963).

7



The decisions made by the forensic psychiatrist affect

not only the fate of individuals, but also in a sense the fate

of the social order and how that order is perceived by the

persons who go to make it up.” Let us consider two examples

of such forensic psychiatric decision-making.

In a 1925 monograph entitled "Synopsis of the History of

a Case in Which the Court Rushes in Where Physicians Fear to

Tread," the author, Dr. Maurice C. Ashley, describes the case

of a twenty-eight year old New York man. After following the

movements of the man identified as "R. W. S." throughout his

childhood and young adulthood during which time he suffers

personal losses, develops a history of nervous complaints and

mild depressions followed by commitments to various hospitals,

we read that:

This patient has actually tried hundreds
of times to kill other patients and the
nurses and attendants in every possible
way available. That he failed is only due
to the fact that he was under close and

constant observation both by day and by
night. He attempted self-destruction at
least three times. The decision to kill
others, or to commit suicide always came
suddenly. For more than a year prior to
his discharge from the hospital he had
ceased to be violent or suicidal, so far
as we could judge, but we refused to dis
charge him because we believed that he was
likely again to become dangerous to him

"Deciding between guilt and insanity has a symbolism
transcending an individual's fate" (Smith, 1981: 3).

"As the insanity plea exposed the problem of respon
sibility in stark terms, it became everyone's resource
for debating the changing patterns of social order"
(Smith, 1981: 12).



self or others at any moment (Ashley,
1925, p. 158).

On April 15, 1912 both the patient and the hospital

superintendent appeared on a Writ of Habeas Corpus before the

Hon. A. S. Tompkins who after hearing testimony ordered the

patient's discharge "at once." It appears from a letter

written to the author by the brother of the patient that he

resumed a mostly normal and productive life on a farm. The

author ends his case history with this question: "From both

a medical and a legal point of view, were we justified in

refusing to discharge this patient, or did we merit the

reprimand for detaining him as implied by the court's action?"

(Ashley, 1925: 159). **

On July 7, 1986, Juan J. Gonzalez attacked the passengers

on the Staten Island Ferry with a large knife killing two

people and wounding nine others. He had been released two

days earlier from the Columbia-Presbyterian Hospital. In a

July 13, 1986 New York Times article entitled "Emergency Room

Struggle: Deciding Who is Dangerous," the issue of assessing

10 The author of this monograph interprets the court's
action in ordering the immediate discharge of the patient
as being "an implied reprimand." Considering the very
serious threat which the behavior of this patient seemed
to pose, it is hard to understand why the Writ of Habeas
Corpus was so summarily granted. It is also difficult
to understand Dr. Ashley's doubts regarding the
treatment which this very severely disturbed and dan
gerous individual received. It would have been very
instructive were we given facts regarding the ultimate
outcome of this patient's fate. The monograph was
Written in 1925 citing events which took place in 1912
and earlier.

-



dangerousness emerges quite as vital and no clearer than it

was for Dr. Ashley in his description of events which took

place in another part of New York State over seventy-five

years ago. In fact, Daniel Goleman, the author of the New

York Times article suggests that the psychiatric interview

does not rely necessarily on psychiatric expertise.

In the interview, the key questions
for evaluating dangerousness are not so
much based on psychiatric lore as on
COITInOIn Sen See If a patient admits to
thoughts of violence, a psychiatrist would
try to establish, for instance, whether
there is a specific target for the
violence, or whether the patient has any
specific plans for carrying it out.

A key question is whether the person
has been violent in the past. If pos
sible, the psychiatrist will try to talk
to someone who knows the patient, such as
a family member, to verify what is
learned, particularly on the question of
past violence (Goleman, July 13, 1986, p.
18).

An enormous public outcry resulted from the Gonzalez case

which, in a seemingly long train of similar cases, creates the

image of psychiatrists releasing clearly dangerous individuals

into the community. In the case described by Dr. Ashley,

medical restraints were in place and seemed quite appropriate

but were set aside because of a legal intervention. In the

case of Juan Gonzalez, a medical decision based upon a cal

culus of available services and the apparent condition of the

individual led to his release while there was possibly enough

Cause for the examining physician to have legally restrained

10



him. In either situation, the legal and medical mechanisms

for dealing with this problem seem to have been working at

cross purposes. These two cases highlight only one of the

areas (assessment of dangerousness) in which the psychiatrist

works as a forensic expert.

Perhaps it is misleading to juxtapose the decision-making

which occurs in law with that which occurs in psychiatry or

medicine. ** However, comparisons between psychiatry and law

inevitably emerge from any consideration of the role that

psychiatry plays in and for the law and such comparisons

cannot be either avoided or ignored. They provide an ever

present motif in attempts to understand, describe and criti

cize the interface of psychiatry and law. Those who make such

comparisons are de facto sketching the outlines of basic

social problems: how should the "normal" be defined and who

should be responsible for overseeing the implementation of

that definition. For instance:

"Through my work in court I also
realized how necessary it is to assess

11 "The application of psychiatry to the law, for example,
disregards the important differences in the respective
frames of reference in which human behavior is viewed by
these two disciplines" (Szasz, 1956:297).

Cf. "More philosophical attention to these particular
presuppositions [which underlie psychiatry and law] need
not leave one viewing law and psychiatry as incommen
surable systems of thought, because it may turn out (as
I believe it does) that psychiatry presupposes free will
no less than does the law, and the law presupposes
causation of behavior no less than does psychiatry.
One can see this, however, only by working through the
philosophy" (Moore, 1984: 1).

11



precisely the role that the psychiatrist
should have in court in order to offer his
best professional contribution while fully
protecting his professional status.
Besides facilitating the court to reach
final decisions in full respect of the
law, and with full understanding of the
human and medical aspects of each indivi
dual case, the psychiatrist should operate
as special educator of the representatives
of society and law and a humanizer of the
rigid letter of the law, which is still
largely unknown among people who must obey
it. I am deeply convinced that the
mentally ill are the first to gain from
a more cogent and emotionally appropriate
relationship and cooperation between
doctors, judges, attorneys, and everybody
interested in the mentally ill" (Maggio,
1981: xiii).

Such rhetoric is a typical expression of the well-meaning

efforts of many psychiatrists who welcome the responsibility

of the forensic role. **

By attempting to solve one set of social problems, it

seems psychiatrists, through their forensic activities, create

another set of such problems. In addition to the question of

deciding what constitutes the normal or the deviant, there now

exists the problem of deciding who are the best decision

12 Thomas Szasz criticized this position over thirty years
ago.

". . . [I]t seems to me that there is an implicit belief
in the minds of most psychiatrists interested in legal
matters that the application of psychiatric knowledge to
juris-prudence is bound to make the law more "humane" and
"just, ' rather than less so. This assumption should not
be accepted at face value" (Szasz, 1956:298).

12



makers.” A kind of dialectic between problem and problem

solvers can be traced throughout the history of law and

psychiatry. This dialectic can make for interesting reading,

but it tends to increase the complexity of an already highly

complex area of inquiry.

Before outlining the structure of this study, it would

be instructive to briefly consider the conceptual thicket

which has grown up around the psychiatry/law interface.

Mapping the Sociological Problem

Forensic psychiatry is a unique area of inquiry for the

sociologist of medicine, presenting many perplexing conceptual

challenges. Aside from the expected problems of definition, **

one is confronted by a series of epistemological and histori

cal questions which must be, if not resolved, at least ade

quately addressed before the work of analysis can proceed.

Unfortunately, such meticulousness on the conceptual side is

rarely found.

13 "Representatives of an institution may linguistically
stake claims to deviance territory and thus attempt to
justify their authority and legitimacy. In areas where
an institution's definitions become dominant and
accepted, it is capable of defining the territory of its
work. The institution and the practitioners within it
become designated "experts" in dealing with the problem,
or at least stewards of its social control" (Conrad and
Schneider, 1980:8).

14 "The first step of the sociologist, then, ought to be to
define the thing he treats, in order that his subject
matter may be known" (Durkheim, 1966 (1895): 34).
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In psychiatry, much of what goes by
the name of sociological research con
tributes little toward developing theory
essential to an exclusive sociological
position - a position which carries no
notable concern for the legitimacy,
efficacy, efficiency, or morality of
psychiatric praqºice (Schatzman and
Strauss, 1966:3).

In the last twenty years, developments within and without

the world of psychiatry have not added to the ease of gaining

conceptual clarity. Since Strauss, et al. published Psychi

atric Ideologies and Institutions in 1964, the quarrels among

the advocates of differing psychiatric ideologies have

increased substantially” to include positions which describe

themselves as being "anti-psychiatry" and those which deny the

15 It must be noted that the terms "legitimacy," "efficacy,"
"efficiency," and "morality" are all in need of being
rendered problematic. The term "legitimacy" especially
as it is used in the quotation above seems to refer to
the judgment of some authority as it pertains to the
status of the psychiatric profession. Dr. Bernard
Diamond, psychiatrist, former Dean of the School of
Criminology at the University of California, Berkeley and
emeritus professor of psychiatry and law, cautions
against employing the term legitimacy unless who or what
the legitimating authority is, can been determined. The
notion of legitimacy is loosely used in sociological
discourse. However, it cannot easily be dispensed with
since it provides a kind of shorthand to refer to the
precarious nature of any standing achieved in a social
order marked by provisional social constructions.

16 "Psychiatry provides a vivid instance, also, of how a
specialty can be divided on issues of methodology and
technique" (Strauss, et al., 1964: 7).
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existence of mental illness altogether.”

In fact, Park Elliott Dietz, psychiatrist and scholar,

who has paid close attention to the treatment afforded psychi

atry by its critics in the world of sociology, ascribes the

perception among psychiatrists that they are under attack to

(mainly) the work of sociologists.

. . . [T]he controversial actions in
mental health, and psychiatrists' percep
tions of these actions as an attack, are
direct consequences of such sociological
writings as those of Faris and Dunham,
Edwin Lemert, Hollingshead and Redlich,
Thomas Szasz, R. D. Laing, and Thomas
Scheff (Dietz, 1977: 1356).

(Erving Goffman would seem to be missing from this list, but

his work is acknowledged later in the same paper by Dietz.

Szasz and Laing are psychiatrists and therefore their work is

not formally sociological. ) Although Dietz sees the result

17 "The existence of a crisis in psychiatry is a
generally accepted fact. Schools and major international
institutions of psychiatry disagree in their starting
points and assumptions. They are showing allegiance to
non-psychiatric disciplines hoping they will offer a
reliable frame of reference for psychiatry" (Pivnicki,
1977:162).
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of these criticisms as a "discrediting of the medical model"**

in psychiatry, he nonetheless concludes that ". . . socio

logical criticisms and mental health legal actions will have

a net beneficial effect on patient care" (Dietz, 1977: 1359).

The discrediting of psychiatry as a valid medical enter

prise as well as an attack on its scientific credentials seem

as much a part of the history of psychiatry as the development

of its nosological and clinical practice. These attempts to

discredit and delegitimize psychiatry as a medical specialty

and legal expertise create methodological difficulties because

the literature which describes either the history or present

practice of psychiatry is often infused with ideological bias.

The works of Thomas Szasz, a psychiatrist and prolific

author, provide excellent examples of this critical genre.

In his Myth of Mental Illness (1974 [1953]) and The Manufacture

of Madness (1970), Szasz disputes the claim that there is a

18 "In short, psychiatry and psychoanalysis have
redefined all problems of human life, all aspects of
behavior, as medical problems and brought them within
the medical model. The medical model proposes that
conditions have discoverable causes and scientific cures,
that experts should exercise authority in the application
of these cures, and that the nonexperts, the rest of the
population, should submit to the authority of these
experts. Such legal considerations as procedurally
protected rights need not be given major consideration
since the experts will presumably only be operating in
the interests of those they serve" (Robistcher, 1980:38).
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disease entity which can be called mental illness” and argues

that psychiatry is more akin to a ritual practice than a

technical expertise. There is, however, embedded in Szasz's

arguments a civil libertarian bias which seems to overwhelm

his analysis of the social history of psychiatry.

The conceptual foundations of psychiatry have been called

into question by psychiatrists and laymen alike. Some of the

most celebrated criminal cases of modern times have been

battle-grounds where not only various psychiatric theories

have contended for prominence, but also where the very

authority of psychiatry itself has been called into ques

20
tion. The very fluidity of psychiatric diagnostic criteria

add fuel to the critics' fire. **

19 "The most devastating attack that can be made on
psychiatry is that there is no such thing as mental
disease, that we label as mentally ill those in our
society who make us feel anxious of uncomfortable, social
deviants - those who are out of step" (Robistcher,
1980:145).

20 "For various reasons, psychiatric expert testimony
in criminal cases has long been the subject of criticism.
A large segment of the public probably believes that the
only time that psychiatric evidence is used in the courts
at all is in such cases, whereas instead such evidence
is preponderantly introduced in tort, commitment, will,
and other civil actions. However, the cases in which
psychiatric testimony is employed are often those which
have attracted a great deal of public attention and
resentment" (Overholser, 1951: 283).

21 "Critics of psychiatry have argued since this change
[elimination of homosexuality as per se evidence of
psychiatric disorder] that if diseases can be created and
eliminated by a vote of APA [American Psychiatric
Association] trustees, if a condition that had almost
been considered pathological by almost all psychiatrists

(continued. . . )
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While other medical specialists find themselves in court

for a host of reasons, it is rare that the authority of a

specialty itself is disputed. Certainly, differences of

opinion arise and minority and majority views exist in areas

of medicine (and in many other areas of expert testimony) most

laymen might believe to be well settled. Yet, no shadow is

cast upon the medical enterprise as a whole simply because

physicians disagree among themselves. Psychiatry seems to be

exceptional in this respect. Disagreement among its prac

titioners has been interpreted as casting doubt upon not only

the forensic use of psychiatry but the validity of psychiatry

as a medical specialty.

This feature of the history of psychiatry as a history

of contested ideas throws an interesting light on one of the

main points made by Larson (1977) in her work on professions.

Larson places the emergence of the professions squarely within

the ambit of an evolving class structure, bearing the stamp

22of a market orientation. Professions are described as

dealing in cognitive "commodities" and are themselves subject

*(...continued)
can by the stroke of a pen be made unpathological, then
the underpinning of psychiatric classification had become
dangerously loose" (Robistcher, 1980:175).

22 "First, for a professional market to exist in a
modern sense, a distinctive 'commodity" had to be
produced" (Larson, 1977:14). And, "In other words, the
professionals must be adequately trained and socialized
so as to provide recognizably distinct services for
exchange on the professional market" (Larson, 1977: 14).
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to commodification. "I see professionalization as the process

by which producers of special services sought to constitute

and control a market for their expertise" (Larson, 1977: xvi).

Psychiatry, especially in its forensic avatar, poses a

very interesting challenge to Larson's model for understanding

the processes of professionalization. The very heated and

public debates within and without psychiatry over its vali

dity, uses, applications, and management suggest that psychi

atrists may not yet have attained a "monopoly of competence"

as Larson's model suggests professions strive to achieve.

I have suggested that the "best"
cognitive basis for a monopoly of com
petence is one which reveals, or activ
vates, or maximizes the favorable charac
teristics of a professional market. It
must be specific enough to impart distinc
tiveness to the professional 'commodity";
it must be formalized or codified enough
to allow standardization of the "product"
- which means, ultimately, standardization
of the producers. And yet it must not be
so clearly codified that it does not allow
a principle of exclusion to operate: where
everyone can claim to be an expert, there
is no expertise (Larson, 1977: 31).

Forensic psychiatry provides an interesting laboratory

in which to test some of the formulations used to explain the

process of professionalization such as Larson's. Is the

psychiatric professional "commodity" formalized or stan

dardized to the degree that its present professional status

would seem to suggest in terms of Larson's model? Do laymen

contest psychiatry's "monopoly of competence" because the

discipline has become overly codified or rather because a
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foggy codification allows laymen to claim expertise in an area

to which everyone gives some thought? Is it possible to

understand the emergence of forensic psychiatry from the point

of view of the commodification of expertise or are the pro

cesses of professionalization and specialization driven by

another kind of dynamic? Two important factors must be con

sidered when analyzing the professionalization and specializa

tion of forensic psychiatry.

First, since forensic psychiatry is implicated by defini

tion in the legal process, it allows us to observe the inter

action of a host of competing forces. The law has had to take

cognizance of many different kinds of expertise. This use of

expertise by the law has a long history which in and of itself

makes an interesting study. Part of that history includes the

rise of rationalism and modern science. At present, the law

has to deal with many complex scientific questions.

We live in a world that is increasingly
dependent on science and technology, but
our ideas about how our governmental
institutions should be structured and
organized go back hundreds of years before
the industrial revolution. This is
particularly true of our courts and our
legal system. We do not expect our judges
to be technical experts (Jasanoff in
Chubin and Chu, 1989: 42).

Second, the emergence of forensic psychiatry needs to be

seen against this background of increasing reliance upon

scientific experts who are specialists by judges, lawyers and

administrators who are most often generalists. A complete
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understanding of the role that forensic psychiatrists have

come to play for the law and the criticisms of that role

cannot be gained without considering the professional emer

gence of psychiatry as a problem in the sociology of science.

The within study attempts to take these complexities into

account while testing various explanatory models of

professionalization.

Structure of Inquiry

The various chapters of this study are introduced in

summary below. They have been devised and arranged to facili

tate the presentation of research into the complex social and

sociological problems which have been discussed.

Chapter 2, Process of Inquiry, is devoted to setting

forth the methodology utilized in accomplishing the present

research, how that research was undertaken, what the rationale

was for choosing comparative cases, among other areas includ

ing the general approach taken to the subject.

Chapter 2 was to have originally included, as part of a

general discussion of methods, a section on conceptual diffi

culties and definitions. However, it became clear after

extensive discussions with forensic psychiatrists, lawyers and

others, and in the process of writing itself, that the nature

of forensic psychiatry was essentially problematic and needed

more extensive handling than could be provided in a chapter

section. Thus, Chapter 3, The Nature of Forensic Psychiatry

21



is designed to isolate those difficult points of definition

and interpretation embedded within the task of conceptualizing

forensic psychiatry.

The purpose of that chapter is not only to recognize the

essential interpretability of terms, but also to establish a

working definition of forensic psychiatry. For instance, to

accept the folk notion of forensic psychiatry uncritically

would probably mean limiting the specialty to its courtroom/

criminalistic manifestation. Because there has been very

little written either on the history of forensic psychiatry

or the sociological analysis of its professionalization, more

time needs to be spent in the present work creating a viable

interpretative schema for understanding the data which has

been amassed than would have been necessary were a great deal

of scholarly materials ready-to-hand.

This, however, is not to say that there does not exist

an immense literature on the subject of forensic psychiatry.

Such a literature does exist but has been authored for the

most part by psychiatrists, psychologists or attorneys who

rarely bring to bear sensitivity to the issues which would be

raised in sociological discourse. This literary corpus shall

be taken in the present context as part of the data in need

of analysis.

The work of the forensic psychiatrist presents an inter

esting problem. In the main, such work reduces to answering

a stereotypical question: who is or is not mentally dis
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ordered? In a sense this is a standard diagnostic query and

once answered would lead, in the ordinary practice of

medicine, to some form of treatment. However, the forensic

psychiatrist is, for the most part, called upon only to make

a diagnosis (or more correctly, an evaluation); such a diag

nosis is frequently made not for the purpose of ultimately

healing disease, mental or otherwise, but rather is dictated

by the exigencies of the civil or criminal law.

Complicating this medical involvement in law are the

various concepts which medicine and law utilize in describing

complex human behaviors. "Mental disorder" itself denotes a

** does notmedical condition or disease. The legal system

recognize the effect of disease upon cognitive or moral

capacity unless a carefully drawn "legal" and/or "proximate"

connection can be made between a disease and the behavior

which flows therefrom.

The legal implications of attributing a diseased state

of mind to an individual can range from limitations on freedom

to a substantial denial of personhood.** Defining personhood

23 "Legal system" in this work refers to the Anglo-American
system of jurisprudence. In particular, since there are
so many jurisdictions within that system, the laws of the
State of California shall be given the closest scrutiny.

24 It is interesting to note that the California Penal Code,
Part 1, Crimes and Punishments, begins with Title 1.
Persons Liable to Punishment for Crime. Thus, the
concept of person is recognized in the text of the law
itself, and provides the basis for the application of
the criminal law.

---.
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is not only one of the elemental aspects of any system of law,

but also of social organization in general. (It seems curious

that the concept of personhood, save for a few notable excep

tions, has been passed over so lightly by sociologists.)

Thus, it is possible to trace historically the manner in

which the answer to the question of who is mentally disordered

(or insane or imbecile, etc.) has been determined. Making

such a mental-status determination is a kind of work. That

this kind of professional work has become established as a

medical sub-specialty and legal expertise is an historical

development which can and should be followed. Chapters 4 and

5, The History of Forensic Psychiatry, trace that history.

Since the history of forensic psychiatry parallels the history

of psychiatry generally, it is only possible to construct a

precis of that history which has as its focus the development

and expansion of mental-status-determining work from lay

concern to medical subspecialty. Chapter 4 is prefaced by a

section on historiography designed to touch upon the analytic

issues which arise when viewing psychiatry historically.

Chapter 6, The Formal organization of Forensic Psychiatry

complements the historical material of Chapters 4 and 5 by

continuing that history but focusing specifically upon the

formal organization of forensic psychiatry. It presents the

different institutions and individuals who were major forces

in development of this organization.

Chapter 7, Forensic Psychiatry as a Medical Career puts
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a slightly different spin on the historical materials by

considering forensic psychiatry as a medical career. The kind

of careers which are now open to forensic psychiatrists rest

in large part upon the paths forged by pioneers in the field.

This chapter will trace developments in the careers of psychi

atrists by focusing upon five exemplary figures. The lives

of these five physicians will provide data to assist in

answering a host of questions: Is there a particular career

trajectory which takes a medical student and brings him or her

into the orbit of forensic psychiatry?. Do forensic psychi

atrists have different kinds of interests, training, life

experiences, job opportunities, and intellectual histories

than other kinds of psychiatrists or physicians in general?

Although the problem around which forensic psychiatry has

built its raison d'etre may be ancient, the methods, prac

tices, locations, concepts, ideologies, and criticisms of its

work are quite modern. In order to describe those aspects of

the forensic psychiatric universe, Chapter 8, Professional

Environments, will elaborate upon the professional environ

ments in which forensic psychiatrists can be found. This

chapter completes the formal presentation of data concerning

the emergence and practice of forensic psychiatry.

Chapter 9, Forensic Psychiatry and Forensic Radiology,

An Unusual Comparison, moves into a new key and begins by

presenting a synopsis of the history of radiology. Particular
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attention is paid to its forensic and organizational history

so that a comparison between radiology and psychiatry may be

drawn. This comparison sets the stage for answering some of

the questions concerning forensic psychiatry and its identi

fication with the worlds of medicine and science.

Chapter 10, Forensic Psychiatry, The Sociology of Science

and the Medical Model is a broad discussion of the data,

embedding forensic psychiatry and its rise as a legal exper

tise in the context of scientific rationalism, .

Finally, in Chapter 11, Forensic Psychiatry, Medicine and

the Law, A Conclusory Note, this study will conclude with

final theoretical presentations, utilizing the data which has

been amassed in order to answer some of the original questions

concerning the various models of professionalization and how

forensic psychiatric does or does not fit those models.

Thus, these preliminary remarks have attempted to map not

only what follows in this treatise but also the terrain of

professionalization itself. Hopefully, that terrain will be

put into sharper focus within the following pages.

26



CHAPTER TWO

PROCESS OF INQUIRY

In the presentation of sociological research, no task

demands more attention than setting out the constraints within

which that research has been undertaken and, in general,

discussing the various dimensions of the process of inquiry.

Reconstruction of this process permits the portrayal of

research as an integrated whole embodying a theoretical and

temporal logic. In addition, such a reconstruction of the

process provides a frame in which to view and judge the

finished research.

This section might have been entitled "methodology."

However, the concept of a methodology connotes a commitment

to a research sequence preconceived as appropriate and

efficient. Responsiveness to the changing demands and

requirements of any particular problem is often lost in an

attempt to maintain methodological orthodoxy.” What may have

proceeded as a series of inspirations, false-starts, unex

"The principles that comprise the methodology of an
empirical science have to cover the act of scientific
inquiry, not in some detached logical form of its own,
but in the form that such scientific inquiry must take
in grappling with a given kind of empirical world. It
is in this important sense that methodology in the social
and psychological sciences cannot ignore such matters as
how the empirical world is to be viewed, how problems are
to be posed, how data are to be selected, how their
relations are to be established, how such relations are
to be interpreted, and how concepts are to be used"
(Blumer, 1969: 27).
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pected discoveries, serendipitous events and blind alleys is

often rationalized and repackaged to justify the value of

n2"research design, "* especially if that design depends upon the

canons of quantitative research and its mathematical assump

tions. Thus, methods are sometimes seen as the indispensable

etiquette of inquiry, proceeding in a neatly prearranged

fashion, with contingencies and potential detours taken into

account from the start.

We are quite aware of another method
ological tradition which regards method
as "extant" prior to research. Instru
ments and strategies for their implementa
tion are developed before the start of
research, and ideally are not refashioned
in its later processes. The "variables"
in the research situation are thereby seen
as "controlled" through design. According
to this perspective, scientific method is
embedded in prepared design and in analy
tic processes performed "after the data
are in" (Schatzman and Strauss, 1973: 7).

A great deal of sociological research does, in fact,

reflect the attempt to package it as consistent with strict

methodological criteria. Unfortunately, such packaging

reconstitutes the research process as something which it is

"One component of the actual process of scientific
discovery that is left out or concealed in research
reports following the practice of 'retrospective falsi
fication' is the element of the unforeseen development,
of happy or lucky chance, of what Robert K. Merton has
called "the serendipity pattern' [cite]." (Barber and Fox,
in Barber and Hirsch, eds., 1962:526).
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not.* science may be rigorous; it rarely is neat.*

The problem of the professionalization of forensic

psychiatry, its history and present manifestation has been

undertaken here as field research. That is, an attempt has

been made to set forth candidly (albeit, not innocently, but

with as few preconceptions as possible) into an empirical

world and gather data with a view to answering some initial

questions, allowing those questions to mature and develop into

the basis of serious research concerning the status of a

medical subspecialty qua legal expertise which finds itself

called upon to solve some of the thorniest dilemmas facing a

civilized social order.

The field researcher is a methodo
logical pragmatist. He sees any method
of inquiry as a system of strategies and
operations designed - at any time - for
getting answers to certain questions about
events which interest him. He understands
that every method has built-in capabili
ties and limitations that are revealed in

practice (through the techniques used, for
given purposes and with various results)
evaluated in part against what could have
been gained or learned by any other method
or set of techniques. (Schatzman and
Strauss, 1973: 7).

3 "Method is seen by the field researcher as emerging from
operations - from strategic decisions, instrumental
actions, and analytic processes - which go on throughout
the entire research enterprise" (Strauss and Schatzman,
1973: 7).

4 "The world of the scientist is always there as one in
which reconstruction is taking place with continual
shifting of problems, but as a real world within which
the problems arise" (Mead in Reck, ed., 1964 [1917]: 206).
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Thus, this chapter will be devoted to setting forth the

process of research, i.e., the manner in which the problem was

defined and how that problem was attacked given the natural

limitations of time and resources. The following dimensions

of that process described in this chapter are: 1) the forma

tion of the research questions; 2) the ascertainment of

conceptual difficulties; 3) the problem of definition of

terms; 4) the determination of the scope and location of data;

5) the strategies used in gathering and interpreting data ;

and, 6) the perspective taken on the underlying philosophical

question of fact/value.

1. Formation of the Research Questions

Problem statements are not prerequisite
to field research; they may emerge at any
point in the research process, even toward
the very end (Schatzman and Strauss, 1973:
3).

My interest in deviance, mental illness and psychiatry

grew out of undergraduate training in psychology. It was not

possible to come into intellectual maturity during the late

60's and early 70's without being affected by the enormous

criticism of the psychiatric establishment which issued from

maverick psychiatrists, sociologists and the ex-mental patient

community. The work of Thomas Szasz, a psychiatrist, is

peculiarly attractive when first encountered. His epistemo

logical attack on the very reality which evokes the existence

of psychiatry presents itself as an unassailable and final
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statement on the subject of mental illness and the social

processes which construct its nature.

Pursuing my interest in the sociology of deviance and

mental illness, I became involved during work in Psychology

at Sonoma State College (1976-1980), with the Network Against

Psychiatric Assault (NAPA), an organization founded by ex

mental patients dissatisfied with many aspects of the American

mental health care system. NAPA sent representatives to the

meetings of the Committee on the Rights of the Mentally

Disabled of the San Francisco Bar Association which I attended

as an observer. Ironically, those experiences were instru

mental in focusing my attention away from philosophical and

political issues; instead, I became interested in the work of

psychiatrists, their organization, and how that work and its

organization interfaced with other social worlds, especially

the worlds of law and medicine. The present study is an

attempt to explore that interface.

In order to formulate researchable issues and problems,

it seemed most natural to begin with an immersion in the

literature by and about forensic psychiatrists, especially

that literature which dealt with historical investigation.

Although there is an extensive literature with respect to

certain phases of the history of forensic psychiatry,” there

E.g., Tighe, Janet Ann. A Question of Responsibility:
The Development of American Forensic Psychiatry, 1838–
1930. Unpublished dissertation, University of Penn
sylvania, 1983.
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is no grand work which attempts to follow not only the

organized professional activities of the last 150 years, but

which also traces the earliest beginnings of these activities.

In order to supplement the data obtained from the scant

histories of early forensic psychiatry, I read some of the

more popular general histories of psychiatry and journal

articles which touched on these subjects.

This immersion in the historical literature focused my

attention upon a series of questions the first of which seemed

on its face likely to be answered without a great deal of

strenuous research effort. That question concerned origins.

At what historical moment did physicians emerge as playing the

role of expert in courts of law when questions of mental

competence arose?

Disappointing my early expectations, that question was

not easily answered and, in fact, cannot be answered without

serious attention paid to it by professional historians

knowledgeable both in legal and medical history. The neces

sity for such research notwithstanding, secondary historical

sources suggest that the presence of physicians in courts of

law (or legal contexts) to determine questions of mental

competence is a fairly modern development.

However, the question of origins moved in two directions,

broadening its scope on the one hand and narrowing it on the

other. Let us first deal with the questions of broader scope.

At what point were physicians sought as experts in courts or
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legal contexts to determine questions of any kind? An answer

to this question needs to be sought in the history of the

office of Coroner, the evolution of tort law in general, and

malpractice law in particular, the history of forensic

pathology, the involvement of physicians in commercial trans

actions, etc. Widening the scope even further, one could seek

the origin of the expert as a role played in the law by anyone

for any reason.

It is apparent that the answer to any of these questions

pose formidable methodological difficulties and present topics

of such an all-encompassing nature they could stand on their

own as subjects of research. However, it is not possible to

dispense with such broad questions altogether. Even partial

answers are of immense heuristic value in providing measures

against which to compare and frames in which to place the

emergence of forensic psychiatry.

In narrowing the scope of the original question or, in

effect, turning it inside out, the question of origins becomes

less formidable. How and by whom was the question of mental

competence decided if physicians were not utilized for this

purpose by courts of law? The formulation of this question

was crucial in shaping the direction of further research. It

then became possible to focus upon discrete kinds of actiº

Vities carried on by recognizable social types and ask ques

tions more easily answered in the limited context of a disser

tation.
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Once this question had crystallized, two simple strate

gies were employed to get at some answers, i.e., library

research and strategic interviewing. Interviewees included

historians of medicine and psychiatry, forensic psychiatrists,

law school professors and attorneys.

It was in the process of answering this initial question

that an organizing schema evolved within which further

research could proceed. That schema shifted the focus of the

research away from origins to the interaction of the various

social worlds which were present within the forensic context

at any particular time. Thus, the focus here is on the

emergence of a medical specialty which is at one and the same

time a legal expertise, how that emergence has occurred, and

the interactive nature of law and medicine in the profes

sionalization and specialization processes.

2. Ascertainment of Conceptual Difficulties

The researcher is free to think of any or
all pertinent theories and assumptions
about his subject matter, and thereby
frees himself from substantive orthodoxy.
What he does need is some theoretical

perspective or framework for gaining
conceptual entry into his subject matter,
and for raising relevant questions quickly
(Schatzman and Strauss, 1973: 12)

Once the basic focus of research had been identified, it

became clear that a host of conceptual difficulties were

strewn across an already difficult path. Those difficulties

issued from three directions: a) the psychiatric; b) the
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**sal, and, c) the sociological.

a) The Psychiatric. Although not unique, Szasz in his

*ritings has been one of the more spectacular critics of his

Swn profession. The major thrust of his work centers around **

disputing the very existence of the phenomena of which psychi

atry is supposed to treat. His Myth of Mental Illness A

(1974 [1953]) attempts to establish the concept of mental

illness as not merely a social construction, but a social

construction cynically used by a variety of interests to

deprive individuals of their liberty.” He argues that a kind

of psychiatric tyranny has been established which bears more

resemblance to the Inquisition and the witch hunt than to

science or medicine.”

Clearly, research into the domain of psychiatry needs to º

consider the socially constructed nature of mental illness.

However, a purely nominalist position prejudges the basis upon

"The mental illness model has been attacked from a
number of quarters. Szasz (1963), Goffman (1961), Scheff
(1966), and Sarbin (1964, 1967, 1968), among others, have
argued that mental illness is best regarded as a myth;
a myth that, among other things, supports the status quo
in the medical profession, giving to physicians the power
(and obligation) to pass judgment on the acts of others"

º

(Sarbin in Plog and Edgerton, eds., 1969: 10).

"Thomas Szasz and his followers are constantly
contending that phrases such as mental illness have no
descriptive meaning; such labels are merely after-the
fact labels applied to persons after deciding for one
reason or another to degrade them as persons" (Moore,
1984: 46).
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Yºich the work of the forensic psychiatrist has come to

*Yelve. Mental illness (or madness) as a socially constructed

Phenomenon has been quite durable and seems to appear almost

8 What is needed\lniversally through time and across culture.

is an appreciation of how both the medical and non-medical

worlds have come to define mental illness and how the accep

tance of such definitions affect the work that is done by the

forensic psychiatrist.

Additionally, within the world of mainstream psychiatry,

if such a world may be posited to exist, there are today many

conflicting schools of thought or ideologies which range from

the psychoanalytic, to the behavioral, to the purely biologi

cal. Historically, those physicians who concerned themselves

with such matters have often disagreed on both the nosology

of and treatment for the various maladies characteristically

described as a "derangement of the mind." The variety of

terms themselves which have been used throughout history to

refer to the "mad," i.e., lunatic, non compos mentis, unsound

mind, insane, furiosus, amentus, deranged, melancholic,

depressed, demented, schizophrenic (not to pass over the

"Anthropologists have long been aware of the centrality
of medical theory and practice in the understanding of
a particular culture's beliefs. Indeed, it is probably
fair to say that the use of disease as a sanction in
enforcing behaviors norms is almost universal and that
the speculative etiologies which justify such social
usage are always consistent with a culture's most
fundamental patterns of belief" (Rosenberg,
1978 [1961]: 10).
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*seular terms such as cuckoo, nuts, batty, etc.) do not permit

*eference to insanity, as a known behavioral quantity, to be

* simple matter.

The role of the psychiatrist/expert in legal contexts

Imakes demands which are not always in harmony with either the

intellectual perspective of the psychiatrist/scientist or the

ethical perspective of the psychiatrist/physician. The law

endows the concept of "insanity" with a meaning that the

psychiatric expert may be unwilling to accept or unable to

tolerate.

Both the lawyer and the doctor have always
shown a finicking flair for the punctilio,
and it might be expected that a lay word
could do naught but suffer at their hands;
but the pity is that in the expert recon
struction of meaning, the lawyer and the
doctor do not come out with the same
thing. Sanity is a good example. A
person without a handicap of education
might have a pretty good idea of its
meaning. If one of his friends or
acquaintances seemed "queer," he would
very likely be insane, while another who
conformed to more conventional patterns
would of course be sane, or possessed with
sanity. Only with the lawyer's and the
doctor's approach does word-meaning itself
become "queer." And it becomes all the
more so when it is realized that the
appropriated words sanity and insanity,
for all the preciosity given them, do not
mean the same things in law as they do in
medicine (Small, 1953 : 63-631). [Emphasis
in original. )

For purposes of research, it becomes necessary to provi

sionally accept the definition of insanity or deviance from

the particular source being scrutinized so that the conceptual
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*==is of the work performed by the definer can be understood.

The present research is not an attempt to redefine terms, but

*s understand the terms within which the work of the forensic

Psychiatrist has evolved. *

Therefore, the conceptual challenge posed by the immense

corpus of forensic psychiatric thought and literature becomes *

much less onerous. The literature, the research, the

attitudes, the work, and the organization of the forensic

psychiatrist become data in the present research enterprise.

The substance of these elements in the world of forensic

psychiatry need to be understood rather than argued or criti

cized.”

b) The Legal. The legal context within which the

forensic psychiatrist plays out his or her role may at first

appear unproblematic; however, rendering that legal context

sociologically meaningful, giving it a boundary and a scope,

In phenomenological terms, the world of forensic psychi
atry must be bracketed.

s

"Thus all sciences which relate to this natural
world, though they stand never so firm to me, though they
fill me with wondering admiration, though I am far from
any thought of objecting to them in the least degree, I
disconnect them all, I make absolutely no use of their
standards, I do not appropriate a single one of the
propositions that enter into their systems, even though
their evidential value is perfect, I take none of them,
no one of them serves me for a foundation - so long, that
is, as it is understood, in the way these sciences
themselves understand it, as a truth concerning the
realities of this world. I may accept it only after I
have placed it in the bracket" (Husserl, 1962 [1913] : 100.
(Original emphasis.)
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* = i\ses a host of conceptual difficulties. It is not at all

S**-ear what constitutes a "legal context." Courts would

Skºviously appear to be a natural example of such a context,

but does the work of the forensic psychiatrist occur only in *

the courtroom and is such work always mandated by judicial
-

authorities? Most importantly here, what has been the role *

of the court or the attorney in either promoting the emergence

of forensic psychiatry or inhibiting it?

What, then, is a "legal context"? Should such a context

be limited to the confines of courts or courtroom work? A

court is not only a wood-paneled room, but an institution.

Is a written report submitted to a judge courtroom work? Is

testimony given at deposition in an attorney's office court

room work even if the case involved is settled before ever º

getting to the trial stage? Should any kind of consultation

for attorneys, judges or other player in the legal system be

considered courtroom work? Is testimony given at a legisla- *

tive hearing concerning mental health legislation courtroom

work? Legal context must of necessity imply more than simply

the confines of a court whether defined as place or institu

tion.

On the other hand, the concept of legal context cannot

be made so wide that all psychiatrists, as physicians with the

legal authority to commit an individual to a mental hospital
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*s- evaluation or treatment,” are seen as forensic psychi

S**rists in potentia.” "Forensic Psychiatry" is not another

*ame for the mental health field, but represents a genuine

*nedical subspecialty, the members of which are fast attempting

to organize and professionalize?

Further conceptual difficulties arise when one considers

that the law” , itself needing definition, defines, in a

technical fashion suited to its own needs, a great many of the

terms found both in psychiatry and sociology. Terms such as

"expert," "professional," "insanity," "intent," "person, "**

"mind," and a host of others have all been defined in the law

and given meanings as the need for such meaning has arisen.

Again, in order to understand the interaction between the

law and psychiatry and the social processes which have gone

10 For example, California Welfare and Institutions Code
Section 5152 confers this authority on psychiatrists in
particular.

11 "All psychiatrists, however, exercise a forensic
function when they commit patients to hospitals or
persuade courts to commit" (Robitscher, 1980: 20).

12 "Law, convention, usage belong to the same continuum
with imperceptible transitions leading from one to the
other" (Weber, 1954: 20).

13
"Both law and psychiatry should be viewed as systems

Of thought that possess theories about minds and
persons" (Moore, 1984: 2).

"'Person, ' Locke tells us, " is a forensic term. " It is
a term employed throughout the law in the assignment of
legal rights and liabilities" (Moore, 1984: 44, citing
John Locke, An Essay Concerning Human Understanding, New
York: Dover, 1959, book 2, chap. 27.).
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Y-s produce the forensic psychiatrist, it is necessary to

*scept the language of the law as data without speaking in the

+Giom of such language.

c) The Sociological

Sociological endeavor often travels weighted down with

much conceptual baggage. However, many terms are indis

pensable for the purpose of entering the social science

discourse.

From our own theoretical framework, we
cannot imagine any noteworthy observations
occurring without a minimal set of social
science categories: social structure,
ideology, work, social control, and so on.
Such concepts do not necessarily predis
pose the observer to the direct use or
test of any given theory; rather, they
provide only some initial order for
observing activities that might otherwise
seem chaotic" (Schatzman and Strauss,
1973: 56).

However comforting the use of this "minimal set of social

science categories" may be, some sociological concepts cannot

be used without prior reflection.

For instance, the concept of "social control" is so

fraught with connotation that its use to describe either the

motivation or result of human activity has become unwieldy.

Similarly, many conceptual difficulties arise out of the

uncertainty in using terms such as "legal context" (see,

infra: 83) or "professionalization," terms which are in need

of some grounding.
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To ask the question, "Is forensic psychiatry profes

*ionalizing?" at the outset, is to play the game of deduction.

Such a question should not presuppose the solution to the very

Puzzle it is trying to unravel. In order to get an answer to

this question, a independent measure must be established

against which to place the progress of a discipline "profes

sionalizing" (assuming, of course, the substance of that term

itself is understood).

There has been a large sociological literature on profes

sionalization, not all of it friendly to that concept.

Freidson has remarked about the value of focusing upon profes

sionalization as process in the following fashion:

"To speak about the process of profes
sionalisation [sic] requires one to define
the direction of the process, and the end
state of professionalism toward which an
occupation may be moving. Without some
definition of profession the concept of
professionalisation [sic] is virtually
meaningless, as is the intention to study
process rather than structure. One cannot
study process without a definition guiding
one's focus any more fruitfully than one
can study structure without a definition"
(Freidson in Dingwall and Lewis, eds.,
1983, pp. 21-22).

The concept of professionalization itself and the defini

tion of a profession can create interesting problems in

reflexivity when considering the role that the law has played

in casting the mold of the professions. Has a profession

fully matured when its members are given status as experts in

legal contexts or are experts sought for their opinion in
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*-essal contexts only after they become professionals? In other

Y"Srds, when the role of legal expert becomes routinized for

* particular subgroup of physicians, does playing that

"expert" role confirm the professional status of that subgroup º

and legitimize its attempts to make itself over into a formal
-

medical subspecialty? In order to answer such questions, it e

is necessary to utilize historical and sociological

resources. **

One of the earliest theoretical notes which emerged from

this research concerned the role played by legal and political

authorities in the process of professionalization. It seems

possible that one of the elements of professionalization may,

in fact, be its members achieving the status of experts in

legal contexts. The achievement of expert status may herald y

a profession's "maturation". The loss of such expert status

may signal a profession's decline. This bit of theory lead

to the detection of further conceptual problems and pointed

the way to the need for comparisons between professional

groups in order to support this hypothesis (see section in

this chapter on Comparison, pp. 53-65). •

Thus, throughout this research there has been a sustained

14 "There is really no longer any excuse for scholars
working on the professions to be divided into two shops,
one made up of people who try to explain what professions
are, without ever grasping how they came into being; the
other composed of people who try to understand how they
came into existence, without being quite sure what they
are" (Haskell, 1984: xx).
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sensitivity to the many conceptual problems inherent in

analysis of so complex a field as forensic psychiatry.

3. The Problem of Definition of Terms

Sociologists so commonly use terms without
defining them, neither establishing nor
methodologically circumscribing the range of
things they intend to discuss, that they
constantly but unconsciously allow a given
expression to be extended from the concept
originally or apparently envisaged by it to
other more or less kindred ideas (Durkheim,1966 [1897]:124).

A fundamental task [in field research] is
to determine in the field situation the
important classes of persons and events
and to describe their characteristics
(Strauss, et al., 1964:21)

the

Forensic psychiatry as an organized subspecialty is a

relatively new phenomenon. The terms "forensic" and "psychi

atry" themselves are of relatively recent historical usage.

The Oxford Universal Dictionary on Historical Principles gives

the date for the first appearance of "forensic" as 1659 and
for "psychiatry" as 1846. **

T
15

of course, the appearance of a

"Every independent word and meaning is attested by an
indication of its earliest known occurrence" (OUD, 1964
[1933), p. ix). The Oxford Universal Dictionary on
Historical Principles, Oxford: At the Clarendon Press,
1964 [1933 ], Third edition, revised and edited by C.T.Onions.

"Forensic. 1659.

A. adj. Pertaining to, connected with, or used in courts
of law; suitable or analogous to pleadings in court.
A f. term Locke, manner DícKENs. F. medicine: medicine
in its relation to law; medical jurisprudence.

(continued. . . )
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word gives only a rough indication of the fast moving con

structions of reality which flow around it through historical

time. These dates, while giving a rough chronological indica

tion of the emergence of a self-conscious forensic psychiatry,

are useless for gauging the origins of the social and medical

problems with which forensic psychiatry treats.

In order to ground the chronology of forensic psychiatric

practice and its possible professionalization it is necessary

to give attention to the general history of psychiatry.

Attention to that history has underscored the need for a

fastidious definition of terms if any clear understanding of

the phenomena under consideration is to be achieved.*

For writing the history of psychiatry not
only necessitates a particular point of
view of what history is, but it invariably
implies that we have defined what psychi
atry is and have made some decision on
what it should be (Marx, 1970: 595).

T

15 -

(. . . continued)
- -

B. sb. U.s. A speech or written thesis maintaining one
side or the other of a given question."

"Psychiatry. 1846.

The medical treatment of diseases of the mind. Hence,
Psychiatrist, a student of p."

16 "Even defining the scope of modern psychiatry is a for
midable task. Yet without some sense of what psychiatry
is, it is impossible to write anything about its history,
let alone use the past to illuminate the psychiatry we
know today" (Bennett, 1978, p. 11).

45

-

t

º



Leaving aside for some future work what psychiatry should be,

"defining what psychiatry is" is not a simple matter.” It

requires historical reconstruction and a thorough grounding

in a set of data assembled for that purpose. For the purposes

of this research that data will be various bodies of litera

ture: psychiatric, historical and sociological, supplemented

by strategic interviews.

The many problems inherent in any attempts at definition

need be given particular attention and will be discussed in

detail in Chapter 3, "The Nature of Forensic Psychiatry." It

became obvious that such a chapter was necessary after

research within the field began to reveal the enormous com

plexities involved in the practice of forensic psychiatry and

the various positions taken with respect to its boundaries.

4) The Determination of the Scope and Location of Data

One problem that frequently emerges is to
identify the limits or boundaries circum
scribing the phenomena with which one is
concerned (Strauss, et al., 1964: 22).

Forensic psychiatry, representing an intersection between

the two disciplines of law and psychiatry, is a vast under

taking. Hundreds, if not thousands, of books have been

Published on subjects relating to its concerns, and at least

T

17 It will become apparent that the creation of a history,
the reconstruction of a past are themselves a kind of
"definitive" exercise. An analysis of a specialty has
as an underlying concern the "definition of what it
attempts to analyze.
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a dozen current medical journals appear which explore various

aspects of this field. Additionally, law journals contain

articles equally relevant, not to overlook the many case

reports produced by every English-speaking court in the world

bearing upon psychiatric matters. Legislatures hold hearings,

publish reports, and pass laws on mental health issues.

Thus, limiting the scope of the research became a dif

ficult but essential task. After some months were spent in

orienting to the literature and in performing initial inter

views, the focus of the research acquired sufficient clarity

to allow the question of scope to be raised. The major thrust

of this research concerns understanding sociologically the

emergence of a kind of medico-legal work and the attempt of

those workers, the "forensic" psychiatrists, to organize

themselves into a medical subspecialty.

The world of work, even when narrowed to that of the

medico-legal professional, provides an enormous amount of

data. A strategy was needed to prevent becoming overwhelmed

by the profusion of issues embedded within the data. As an

illustration of how these issues were sorted out, let us

consider the decision of the United States Supreme Court in

Ake v. Oklahoma, 105 S. Ct. 1087 (1985) as an exercise is

applying that strategy. In Ake, it was established that:

When a defendant has made a preliminary
showing that his sanity at the time of the
offense is likely to be a significant
factor at trial, the Constitution [of the
United States] requires that a State
provide access to a psychiatrist's assis
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tance on this issue, if the defendant
cannot otherwise afford one. (Ake v.
Oklahoma, 105 S. Ct. 1087, 1089-1090. )

A case such as this is pertinent in this research context

not only because it reveals a new route by which psychiatrists

can enter a court: not as an expert for the state, not as an

expert hired by the defense, but as an expert paid by the

state hired for the purpose of assisting the defense; this

case also helps to establish the recognition by the highest

court in the American judicial system of the need for psychi

atric expertise.

The State's interest in denying petitioner
[an individual complaining to the court]
a psychiatrist's assistance is not sub
stantial in light of the compelling
interest of both the State and petitioner
in accurate disposition. And without a
psychiatrist's assistance to conduct a
professional examination on issues rele
vant to the insanity defense, to help
determine whether that defense is viable,
to present testimony, and to assist in
preparing the cross-examination of the
State's psychiatric witnesses, the risk
of an inaccurate resolution of sanity
issues is extremely high. (Ake vs
Oklahoma, 105 S. Ct. 1087, 1090.

On the one hand, the Ake decision bears very directly on

the many of the concerns made manifest through this research.

How is such a decision received by the various organizations

which consider themselves responsible for the fortunes of

forensic psychiatry? How does such a decision affect the work

done by a forensic psychiatrist placed in the position con

templated by the Ake decision? What role, if any, did formal

is
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psychiatric organizations play in influencing this decision.

On the other hand, like all Supreme Court decisions, the

Ake decision contains embedded within it a variety of con

stitutional, social, political and legal issues - issues which

bear upon civil rights, power of political entities, equal

protection of the law, loyalty to precedent, among a host of

others (e.g., Goodman (1986)). Those issues may be recognized

when collecting data; however, they are at best interesting

digressions from the main subject of inquiry and should be

bracketed in terms of the present research as not being

helpful or salient. The Ake case has been used for purposes

of illustrating the immense richness which is to be found in

this area of investigation.

Similarly, the scope of the research, directed as it is

to the work and organization of the forensic psychiatrist,

limits the appropriate locations for collecting data. One of

the first methodological issues which had to be resolved was

the question of whether to observe psychiatrists in the

process of testifying in court.

An interesting finding of this research is that, contrary

to popularly held belief, most forensic psychiatrists do not

spend the bulk of their time in court. Most of their work is

done in various other locations. Therefore, it became

apparent after initial interviewing that such courtroom

observations, however fascinating, would not necessarily be

49



helpful in furthering research or returning any heuristic

dividend on the investment made in time and difficulty in

making such observations.

Psychiatric courtroom testimony is the public presenta

tion of the work performed by the psychiatrist outside the

courtroom. Investigation of such a public presentation would

involve probing the social/psychological tone of the courtroom

milieu, the relations between psychiatrists, judges and

attorneys, knowledge of backstage as well as frontstage social

transactions, among a host of other areas, and would make a

very interesting study, but a study quite different from the

one undertaken herein.

Consequently, dramatic courtroom scenes were not sought

out as appropriate locations to collect data. Instead, much

work has been done in a host of libraries, especially medical

d, **an eminentand law school libraries. Dr. Bernard Diamon

forensic psychiatrist, was kind enough to make available his

personal library which was a remarkably valuable resource,

containing as it does almost everything written which would

be of interest to the sociologist of psychiatry. In addition,

Dr. Diamond allowed himself to become one of the major infor

mants in this study.

Complementing the library research, interviews with

forensic psychiatrists, attorneys, historians, and admini

18 See Chapter 7 for a precis of Dr. Diamond's career.
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strators were procured and sites such as prisons, psychiatric

institutes and bureaucratic offices were visited.

The author spent nine months as a student intern under

the auspices of the American Sociological Association at the

Forensic Services Branch of the California Department of

Mental Health. This site was an excellent location in which

to observe a large state department of mental health attempt

to cope with medico-legal problems in collaboration with

another state department, the Department of Corrections.

Additionally, the author attended many professional con

ferences and meetings of forensic psychiatrists and others

involved in allied occupations.

5) The Strategies Used in Gathering and Interpreting
Data.

Collection of Data

Theoretical sampling is the process of
data collection for generating theory
whereby the analyst jointly collects,
codes, and analyzes his data and decides
what data to collect next and where to

find them, in order to develop his theory
as it emerges. This process of data
collection is controlled by the emerging
theory, whether substantive or formal.
The initial decisions for theoretical

collection of data are based only on a
general sociological perspective and on
a general subject or problem area (Glaser
and Strauss, 1967: 45).
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Desiring to thoroughly ground my theorizing in the data

in developing a theory of the professionalization of forensic

psychiatry which would tie together historical and contem

porary material and which would help to organize my disserta

tion around some central theme, I relied upon the work of

Glaser and Strauss in grounded theory and theoretical sen

sitivity and began the process of theoretical sampling.

The strategies used for gathering data were dependent

upon the scope of the problem and the locations best suited

to exploring those problems. Some limitations were imposed

on this process by the extent of financial support this

d” and the natural constraints of time.research has receive

The location of the data dictated in large part how data was

to be gathered. The research strategies employed were very

straightforward; they included: a) library research; b)

interviews; c) site visits.

a) Library Research. A great deal of the data has been

gathered from the enormous literary corpus which exists by and

about forensic psychiatrists. Most of the relevant works were

easily available at the medical school library at the Univer

sity of California, San Francisco. Anything that the medical

school library did not have, was very likely in the library

19 Except for a small grant for supplies, travel, and
computer searches ($600.00) funded by the Graduate
Division of the University of California, San Francisco,
no financial support was furnished during the course of
this research.
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of Dr. Bernard Diamond (see above: ); however, some histori

cal and legal material had to be obtained at the various

academic libraries throughout the San Francisco Bay Area or

through interlibrary loan.

Initially, reading was done for the purposes of orienta

tion to the field without much thought given to answering any

** once the initial research questionsparticular questions.

had begun to form, reading became more directed. Then, in a

long chain, book followed book and journal article, and each

time new additions were made to an ever growing bibliography

on the subjects of professionalization, expertise and the use

of psychiatry by the law. Intense reading in these areas

continued throughout the research process and revealed the

necessity for supplementing the dry work of the library with

the more lively activity of the interview.

b) Interviews. A great many interviews were conducted

to assist in answering the questions posed herein. There were

three stages of interviews. The first stage, similar to the

initial reading which was done, reflected the need for general

21
orientation. The second stage of interviews followed the

2O The first book I read with such general orientation in
mind was The Guilty Mind (1955) by John Biggs, Jr., Chief
Judge, Third Judicial Circuit of the United States. An
interesting excursion into the definitions of sound mind
and intent. This book received the Isaac Ray Award from
the American Psychiatric Association.

21 The first interview was of Leon Epstein, M.D., psychi
atrist with the Langley Porter Neuropsychiatric Institute
in San Francisco.
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development of a particular research question which centered

around the history of psychiatry and legal expertise. There

fore, historians of medicine, law school professors and

psychiatrists were approached for the purpose of discussing

some of the tangled historical problems which had emerged.

The third stage of interviews were undertaken for the purpose

of securing information on all major issues contained within

the research.

That third (or mature) stage of interviewing consisted,

in the main, of directed conversations with psychiatrists.

These conversations covered areas such as training, ideology,

contact with the law, employment, professional membership, and

knowledge of the history of psychiatry. Some of the psychi

atrists were chosen to be interviewees because they were known

to be significantly involved in forensic work. Others were

chosen because they were not so known or, on the contrary,

were known to be uninvolved in such work.

c) Site visits. When possible, interviews were combined

with site visits. Such visits included the administrative

offices of a state agency, a psychiatric institute connected

22with a prison, and the offices of the American Board of

22 While attending the annual convention of the Society for
the Study of Social Problems in Chicago, I met a forensic
psychologist and was invited to visit the Cook County
Jail and the Psychiatric Institute, the psychiatric
forensic agency associated with that prison. This
fortuitous circumstance provided an opportunity to
examine a truly interesting site.
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Psychiatry and Neurology. These site visits provided excel

lent enrichment of the data collected by reading and inter

viewing. By making these site visits, the variety of dif

ferent locations subsumed under the rubric of legal context

became quite apparent.

Interpretation of Data

In interpreting the large amount of data collected, a

conscious effort was made to utilize the strategies of

grounded theory research. Especially helpful in interpreting

the data and in guiding the course of research has been the

notion of the comparison group.

The basic criterion governing the selec
tion of comparison groups for discovering
theory is their theoretical relevance for
furthering the development of emerging
categories" (Glaser and Strauss, 1967:
49).

The Comparative Cases

Forensic psychiatry as an emergent professional universe

of discourse is particularly amenable to comparisons of many

different kinds. The social and medical problems which

provide the ground of its existence have a lengthy history.

Natural comparisons glide to the surface of this research out

of the very depth this history provides.

. . . in the social sciences, one never
really studies even a single case of some
social phenomenon without at least
implicitly making internal distinctions
that are amenable to comparison (Schatzman
and Strauss, 1973: 126).
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If our analyst were to compare a social
form with itself at an earlier stage in
its own history, he would be simul
taneously thinking historically and
comparatively (Schatzman and Strauss,
1973:125).

For instance, as will be further discussed in Chapter 4

(the early history of forensic psychiatry), there were very

few recognized legal experts in ancient law. In Roman law,

midwives regularly appeared in courts of law although physi

cians did not. Thus, midwives make an interesting group with

which to compare the fortunes of medicine as it profession

alized and gained ascendancy in the world of law. Unfor

tunately, there is not an extensive literature (in English)

23 Noneconcerning this aspect of the history of midwifery.

theless, the example of the midwife-expert did generate some

of the important early categories herein.

One of those categories was that of the social problem

solver. Midwives were called by courts to assist in the

23 There is a dearth of material on the history of midwifery
in general. Ironically, the rise of the physician, in
which the psychiatrist has more than energetically
participated, is in some respects responsible for this
lack of attention paid to midwifery by historians of
medicine.

"We know little about the history of midwives. This is
not only because of the scarcity of sources, but because
all great medical historians were males and learned
physicians and they inherited the contempt of their
predecessors for these lowly women - who actually did
have many grave professional deficiencies but happened
to have been, in addition, the much sought and rather
successful competitors of male healers for a long time"
(Ackerknecht, 1976: 1225).
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solution of significant social problems: priority of birth,

paternity, existence of pregnancy, rights to inheritance,

among a host of other problems. Thus, once the case of the

midwife appeared as an example of a legally recognized exper

tise, it served to raise the issue of whether to place the

rise of forensic psychiatry within a social problems perspec

tive.

Forensic psychiatrists are physicians involved in legal

contexts who also attempt to solve some very difficult social

problems: the definition of insanity, criminal responsibility,

involuntary commitment of the insane, the question of informed

consent, testamentary capacity, parental custody, etc. These

psychiatric social problems, for the most part, have existed

for as long as the problems which had been given attention by

midwives. At present, however, midwives are not only absent

from courts as experts, they must strenuously fight for even

minimal recognition as a legitimate occupational endeavor (at
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least in the United states). **

This feature of the comparison of midwife experts and

forensic psychiatrists led to the formulation of one of the

central questions taken up in this research. Since, on the

one hand, midwives once occupied a fairly high place by virtue

of the deference shown them by courts of law and, on the other

hand, physician-psychiatrists were absent in courts as experts

but are now almost omnipresent in the legal system, is there

some positive relationship between professional status and the

legally acknowledged role of expert? The professional decline

of midwifery and the disappearance of the midwife as a legal

expert would seem to suggest that such a relationship may

exist. In order to further study that relationship, a con

structive comparison was needed not only to assist in con

firming such a relationship but also to further explore the

nature of the professionalization and specialization of

forensic psychiatry as a legal expertise.

24 Midwives can legitimately participate as health care
practitioners if they first obtain appropriate creden
tials. In most jurisdictions in the United States, this
means that a midwife must first be a nurse. However,
there are states, such as New Mexico, which provide a
credential specific to midwifery requiring some educa
tional and experiential preparation without requiring
nursing training or experience. However, there are
midwives who practice their skill without the appropriate
legitimation. They must practice without insurance and
are subject to lawsuit either by disgruntled patients or
district attorneys. See, Alice Elizabeth Bowland, et al.
v. The Municipal Court for the Santa Cruz County Judicial
District (1976) 18 Cal. 3d 479, for an example of midwives
attempting to challenge the legal system.
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Before establishing the basis of the further comparative

analysis undertaken herein, some attention needs to be given

to the nature of forced comparisons. The comparison between

midwifery and psychiatry emerged from research which attempted

to trace the history of the medico-legal expert. This was why

the comparison emerged and there was no other agenda behind

it. I have not made the comparison either to enhance the

prestige of midwifery or denigrate the practice of psychiatry

(or accomplish the reverse).

The necessity of making these statements flows from the

presence of comparisons which are found throughout the psychi

atric literature. The psychiatrist is, inter alia, placed in

25 26the company of the shaman, “” witch-doctor, “‘’ witch-hunter and

25 "Few psychiatrists escape the sting of invidious comments
from medical and surgical colleagues. To them psychiatry
is alien, an unwelcome reminder of medicine's origins in
shamanism. Blind to the fact that they are themselves
subject to similar criticism, they delight in the public
attacks against psychiatry and its practitioners" (Eisen
berg, 1979: 1).

26 It is interesting to note that comparisons have been made
between psychiatrists and both witch-doctors and witch
hunters. In a droll passage from his book The Mind Game,
Witchdoctors and Psychiatrists, the psychiatrist E.
Fuller Torrey describes a rather grand purpose for his
identification of psychiatry and witch-doctoring. Dr.
Torrey, unlike Dr. Szasz, finds it useful for psychiatry
to draw upon its supposed primitive early energies.

"The observation that witchdoctors and psychiatrists are
cultural variations of the same person should not be
simply relegated to the realm of believe-it-or-not, or
placed on a platter of hors d'oeuvres at a cocktail
party. It should be held, studied, criticized, polished,
and

- - - -

health services" (Torrey, 1972: 163). [Emphasis added. )
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the inquisitor. In particular, Thomas Szasz has popularized

the comparison of psychiatrist with witch hunter and inqui

sitor.

In actuality, Institutional Psychiatry is
a continuation of the Inquisition. All
that has really changed is the vocabulary
and the social style. The vocabulary
conforms to the intellectual expectations
of our age: it is a pseudomedical jargon
that parodies the concepts of science
(Szasz, 1970: 27).

It becomes apparent from another passage in the same work

by Szasz, that the polemic embedded within the paragraph

introducing his comparison between psychiatry and witch

hunting is meant to plead a case and not engage in a sociology

of psychiatry.

The denunciation of persons as witches,
their examination for witch's marks, and
their torture to extract confessions,
served only to secure their formal, legal
definition as witches and to justify their
sentencing, usually to death by burning
at the stake. We are now ready to examine
the witch trial and compare it with
contemporary legal proceedings to
establish a person's status as mentally
ill (Szasz, 1970: 42).

What Szasz goes on to produce is a very tortured com

parison between the outward form of what he calls "Institu

tional Psychiatry" and witch trials. As will be discussed in

Chapter 3, the nature of psychiatry is such that, by its
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*7 as does the law itself. Sincenature, it treats of persons,

witch trials also concerned the disposition of persons, there

is at least one straw at which this comparison can grasp.

However, witch-trials, witch-hunters and the entire

apparatus which existed to dispose of witches have vanished.

Insanity and the problems attendant upon mental incompetence

existed before the era of the witch trial, during that era,

and they continue to exist. That a witch-trial is a status

passage as is a mental competency hearing does not in the

least enlighten us as to the historical or epistemological

foundations of these two fascinating judicial processes.

In fact, the comparison obscures more than it enlightens.

Comparing the irrationality and brutality of the witch trials

with the modern treatment of insanity forces us into the

position of denying the empirical reality of insanity (since

witches do not really exist, neither does insanity), and/or

judging as immoral the socially constructed nature of deviance

(since the same cruel social irrationality separates out

witches and the insane for special treatment). What is

achieved by this comparison is the conflation of two highly

divergent social realities whose similarities befog any

understanding of their very important differences. Szasz may

27 "Psychiatry became particularly attractive to the
clinically oriented medical student who found it one of
the few specialties with a persisting concern for the
patient as a person in an era of organ-oriented medicine"
(Eisenberg, 1979: 7).
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dislike the effects that the modern practice of psychiatry has

on the civil rights of individuals, but in his attempt to undo

those effects he resorts to the smear. **

Beneath all the rhetoric and strained comparisons made

by the critics of psychiatry, there lurks a complaint, a

complaint which has two prongs: one directed at preserving the

purity of science, the other at criticizing the very bases of

social life itself.

Thus, the history of psychiatry as the medical specialty

particularly interested in explaining the phenomena of normal

and deviant behavior and the functioning of the mind has not

been dependent upon the fortunes of witch-hunting. This

comparison is not helpful in understanding psychiatry's role

in the modern legal system, the scientific (or non-scientific)

basis of psychiatry, or the present bewitchment of the law by

"scientific" experts.”

28 "The Inquisition and Institutional Psychiatry thus
fulfill the same sort of function as has been attributed

to modern totalitatarian movements: Each tranquilizes the
massive anxieties mobilized by what is generally experi
enced as an excess of choices and a lack of worthwhile
causes and trustworthy leaders. [Cite) What these
seemingly diverse 'therapeutic' movements have in common
not only with one another but also with such modern
totalitarian movements as National Socialism and
Communism, is that each seeks to protect the integrity
of an excessively heterogeneous and pluralistic society
and its dominant ethic" (Szasz, 1970: 59). [How can the
society "protected" by the Inquisition be called "exces
sively heterogeneous"?]

29 See, Work, Clemens P., "The Good Times Roll for "Expert
Witnesses'" (1985).
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We are then left searching for a comparison which will

assist us in understanding not only the unique nature of

psychiatry but also those elements which enable it to maintain

its peculiar medico-legal status. I kept a lookout for such

a comparative case during all data gathering operations.

Psychiatry is such a rich field that it yields comparisons

along a host of axes.

Notwithstanding the polemic comparisons noted above,

psychiatrists as physicians do bear resemblances to the

30shaman, seer, and priest. This resemblance has been noted

by an authority as great as Judge Benjamin Cardozo, who

states:

There are those who say that the
earliest physician was the priest, just
as the earliest judge was the ruler who
uttered the divine command and was king
and priest combined. Modern scholarship
warns us to swallow with a grain of salt
these sweeping generalities, yet they have
at least a core of truth. . . . [M] edi
cine and law - have divided with the

years, yet they were not far apart at the
beginning. There hovered over each the
nimbus of a tutelage that was super
natural, if not divine. To this day each

30 Not only is this point often made in popular discussions
(see, Ehrenwald, From Medicine Man to Freud (1956), but
in the sociological literature as well (see, Freidson,
Profession of Medicine (1970)). Freidson's use of Zande
medicine and his analysis of the role of the witch-doctor
beg a host of questions. The concept of "profession" may
be limited to a specific set of cultural conditions and
attempts to understand it by employing divisions of labor
found in vastly different cultural settings may be a
hazardous enterprise at best. Primitive cultures may
provide a foil for unearthing categories for analysis but
they may also be a snare when orders of difference begin
to assume the character of equivalence.

—t
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retains for the other a trace of the
thaumaturgic quality distinctive of its
origin (Cardozo, 1947 (1928): 371).

Ostensibly today, courts are not organized nor are experts

sought on the basis of their "divine" origin. It is the

medical and scientific aspects of medicine which supposedly

legitimate the presence of the psychiatrist in court, where

the psychiatrist is utilized along with a host of other

experts. The irrational aspects of medical practice must be

recognized insofar as they present themselves as salient in

the various contexts of professional work. However, such

salience has not been reached in this research which is

concerned primarily with the worlds of psychiatry and law and

how the physician-actors in that world organize and profes

sionalize their activities. An extended analysis of the

irrational components of forensic psychiatric work would only

truncate any understanding of its professionalization by

making such work epiphenomena of "society's faith in the

healer." The exercise of his best "bedside manner" may not

get a psychiatrist very far in a confrontation with a hostile

attorney during cross-examination.

It might then be fruitful to compare psychiatry with its

sister specialty, neurology. The special nature of neurology

could give us an interesting perspective on two very different

approaches to the mind/body problem. How has the difference

between the two specialties worked itself out in terms of

their forensic experience? When and under what conditions are
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neurologists called into court and how have they organized and

reacted to criticisms?

In a way, though, the two specialties are joined like

siamese twins. ** It is impossible to consider one without the

other and any separation might be fatal to both. The two

specialties cannot be distanced far enough from each other to

allow an account of one to avoid including, in large part, an

account of the other. Thus, the two specialties are so inter

penetrated it did not seem likely that a comparison of the two

would simplify the analysis or produce fertile categories.

In another key, some interesting dimensions of the

psychiatry/law interface might emerge were we to consider a

comparison between forensic psychiatry and forensic psychol

ogy. There are institutional developments among psychologists

(e.g., the emergence of the American Board of Forensic Psycho

logy) which suggest that a kind of parallelism in emergence

may be going on. I judged this comparison as being unsatis

factory because it would do little more than generate cate

gories of difference between psychiatry and psychology. In

addition, it seemed necessary to compare psychiatry with

another medical specialty in order to hold constant that

element of the comparison.

31 The major certifying body of psychiatrists and neuro
logists is the American Board of Psychiatry and Neuro
logy.
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What became evident was the need to compare psychiatry

with a medical specialty which did not depend in any way on

the history of psychiatry itself, which had been given great

credence by the legal system, and the scientific credentials

of which were beyond reproach. The medical specialty which

finally appeared as the one promising to provide the greatest

analytic richness came as something of a surprise. That

specialty was radiology.

The dimensions upon which this choice for comparison

turned were fairly simple: mind/body and inside/outside. The

data, whether coming out of the literature or out of inter

views, demonstrated over and over again the attempt of the

psychiatrist to look behind appearances, to get inside psyche,

soul, or mind, to objectify what is subjective. The very

presence of physicians in courts as experts is predicated upon

an expert being able to see beneath the surface of mundane

reality. Science as an enterprise has this quality of extend

ing the range of the human senses, especially in its enhance

ment of sight (microscope, telescope, X-ray, etc.). **

Radiology provides a very provocative comparison with

psychiatry. It is totally consumed with producing an accurate

description of the body. The idiom in which radiology speaks

32 "The origin of modern science seems almost to
coincide with the invention of instruments of precision,
notably the telescope and the microscope. These instru
ments multiplied man's power of observation, bringing
into his ken objects hitherto beyond the range even of
his imagination" (Cowan, 1963: 505. ).

66



is the idiom of anatomy and pathology; psychiatric abstrac

tions find no place within it. However, this separation from

the psychiatric universe of discourse, in and of itself, would

not necessarily make radiology useful for purposes of com

parison.

What makes this comparison so interesting is the func

tional similarity of both medical specialties: psychiatry

attempts to see inside of minds, while radiology attempts to

see inside of bodies. Radiology permits us to see in, while

psychiatry attempts to give us insight. **

Other reasons for exploiting this comparison flow from

the practical considerations of the present research. Both

psychiatry and radiology have high forensic profiles. Psychi

atrists and radiologists appear with great regularity in legal

contexts. The law has had to accommodate to both specialties

and there are numerous court cases and statutes which specifi

cally pertain to them and the nature of the expert evidence

they provide. The history of radiology is quite accessible,

and, although presenting great technical complexity, is

33 The visual dimension is particularly exploited in the
various works of Michel Foucault.

"This 'interior body' which Sydenham tried to penetrate
with 'the eyes of the mind' was not the objective body
available to the dull gaze of a neutralized observation
. . . " (Foucault, 1965 [1961]: 150), wherein Foucault
describes the development of a new (clinical) perception
within the world of medicine. In Discipline and Punish
(1979 [1977]), Foucault also uses the concepts of sur
veillance, the examination and panopticism to describe
the evolution of penal logic in the West.
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capable of reasonable summary. Finally, radiology provides

an excellent foil for psychiatry as a legal expertise because

radiology, among medical specialties, is unequivocally rooted

in the culture of modern science. Thus, by comparing (foren

sic) psychiatry with (forensic) radiology we should be able

to test whether some of the criticisms of psychiatry (espe

cially those of Szasz who see psychiatry as mystifying legal

decisionmakers because it is not "science") are valid. **

6) The Perspective Taken on the Underlying Philosophical

Question of Fact/value.

Sociology, if it wishes at all to be a
science, has to refrain from passing moral
or political value judgments, it has to
be wertfrei (Rheinstein, intro to Weber,
1954: lxiv).

The final paragraphs of this chapter are meant to set

forth the principles of inquiry to which this research

aspired. Certain canons of thought and conduct, almost of a

moral nature, should be recognized as indispensable to the

research enterprise, reliance upon which are particularly

34 It should be noted that this comparison will not test the
validity of psychiatry or establish its scientific
credentials. What this comparison will attempt to
demonstrate is that whether or not psychiatry is true
science such cannot be determined by observing the
reaction accorded to it by the law. Additionally, the
organization and professionalization of medical special
ties may follow a pattern independent of the nature of
the content of those specialties. Psychiatry seen vis
avis radiology may resolve many of the issues raised
herein.
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necessary in probing an area as complex and contested as

forensic psychiatry. For example, Strauss, et al., in Psychi

atric Ideologies and Institutions (1964), set the tone of

their work as follows:

"In this battle of convictions, the social
scientist may also take sides and
frequently does. But he need not.
Through his special training and perspec
tives, the social scientist may hope to
contribute to the eventual easement of the
national health problem by taking as his
very subject matter this battle of posi
tions. He does not thereby achieve a
godlike immunity from bias - but only asks
license to attempt clarification of the
issues through an examination of what the
actors in the mental-health drama are
saying and doing" (Strauss, et al.,
1964: 3) . [Original emphasis. J

This statement is reminiscent of Weber's call for "ethical

neutrality."

"What is really at issue is the intrinsi
cally simple demand that the investigator
and teacher should keep unconditionally
separate the establishment of empirical
facts (including the 'value-oriented"
conduct of the empirical individual whom
he is investigating) and his own practical
evaluations, i.e., his evaluations of
these facts aS satisfactory Or

unsatisfactory (including among these
facts evaluations made by the empirical
persons who are the objects of investiga
tion)" (Weber, 1949 [1917]: 11.).
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By keeping "fact" separate from "value" (an effort some

have suggested is futile) *, it will thereby be possible to

create and refine theories which are valuable not only because

they are grounded (Glaser and Strauss, 1967) in some empirical

social world but also because they are falsifiable. **

Thus, the research described within has been undertaken

as qualitative field research guided by the insights of the

"grounded theory" approach. Such an approach is ideally

suited to analyzing data specifically gathered to reveal the

nature of the professionalization of forensic psychiatry,

where both the conceptual legitimacy of "professionalization"

and the status of forensic psychiatry as a medical sub

specialty are entirely problematic.

35 Gouldner's essay, "Anti-Minotaur: The Myth of a Value
free Sociology," (1970 [1962]) is one of the more notable
examples of the attempt to rid sociology of this "myth."
It must be admitted that "values" are embedded within
every kind of scholarly and technical work. Cf.
"Economics, political science, sociology, education, etc.
- though each possesses a peculiar sphere of inquiry -
may nevertheless be dependent on value judgments, at
least in the sense that medicine as an applied science
is ultimately based on the value-judgment that the health
of the individual is desirable" (Roshwald, 1955:199).
Nonetheless, a thoughtlessly value-laden sociology beside
being an unwieldy tool would also be an undependable
mirror, reflecting little more than the sociologist's own
prejudices.

36 "For those who believe that the ultimate aim of every
science is the development of a body of "verified'
general theory, an essential means to that end is the
creation of falsifiable theory - theory that can, either
in whole or in part, be tested empirically and demon
strated to be false, if, indeed, it is false [cite]."
(Lenski, 1988, p. 166).
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CHAPTER THREE

THE NATURE OF FORENSIC PSYCHIATRY

In the prior chapter, reference was made to the need for

establishing a working definition of forensic psychiatry

before studying its history and the relations it maintains

with law and general medicine. This need imposed itself with

even greater clarity as research proceeded. The nature of the

actors, their activity, and the interpretations and construc

tions with which those actors characterize those activities

create the basis of this problem of definition.

During data-gathering interviews with forensic psychi

1 it became apparent thatatrists and at professional meetings,

the nature of forensic psychiatry was not self-evident and

that extensive discussion of this issue would be necessary.

And yet, the term "nature" is somewhat misleading. A

sociology of forensic psychiatry is not necessarily concerned

with essences in any empirical sense. What is of concern are

the diverse social constructions that have evolved in terms

of the problems of which forensic psychiatrists treat and the

claims and justifications upon which forensic psychiatrists

Specifically, after one of many discussions with Dr.
Bernard Diamond (a forensic psychiatrist, who has been
one of the major informants for this research), and at
the annual meetings of the Forensic Mental Health
Association (1987, 1988) and the American Association of
Psychiatry and the Law (1988).
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depend as a warrant for their professional existence.

For instance, Dr. Bernard Diamond, professor of psychi

atry at the University of California, San Francisco and former

Dean of the School of Criminology at the University of

California, Berkeley, during his medical career has been very

active in the field of forensic psychiatry through courtroom

testimony, forensic consultation, and within the academic

environment. When teaching in this area, his basic course was

divided into two parts. The first revolved around what he

describes as "psychiatry and law" and concerned the applica

tion of law to the practice of psychiatry (and psychology),

i.e., regulation, licensure, questions of confidentiality,

informed consent, research on human subjects, etc. The second

half of his course, pertaining to what he formally considers

"forensic psychiatry," involves matters of criminal respon

sibility, civil suits involving psychic injury and allied

areas. He states that, "Most of the courtroom/legal work is

not done by forensic psychiatrists but by regular psychi

atrists in the course of their practice." Thus, Dr. Diamond

seems to suggest that forensic psychiatry can be recognized

by the substance of which it treats.

Any psychiatrist may be drawn into the arena of foren

sics. However, some psychiatrists who were interviewed

expressed a distaste for appearing in court or becoming

involved with legal authorities. Statements such as "I try

to avoid it if at all possible" were not uncommonly elicited

72



when such psychiatrists were asked if they ever testified in

court. One psychiatrist interviewee stated that he had never

had occasion to testify in court and hoped that he would never

have to do so.”

There is implicit in the reluctance of some of these

psychiatrists to do forensic work the attitude that such work

is either distasteful, ignoble or both. Such an attitude,

also found among laymen who see threats to law and order or

civil liberties in the presence of psychiatrists in the

courtroom, contributes to rendering the nature of forensic

psychiatry sociologically problematic.

In addition, not all those psychiatrists who consider

themselves forensic psychiatrists limit their activities to

courtroom work. Similarly, not all psychiatrists who do not

consider themselves forensic psychiatrists either seek to

avoid or are able to avoid courtroom work. Significantly, not

all psychiatrists practicing within the forensic area are

formally members of the organized bodies of forensic psychi

atrists. (See Chapter 6, on the formal organization of

forensic psychiatry.) These factors further blur the boun

daries of forensic psychiatric activity.

"I believe that the conviction to not testify in any
manner whatsoever is quite widespread among practicing
analysts; this, however, does not get into print, and
perhaps contributes heavily to the distorted impression
which one might gain from publications regarding the role
of the psychiatrist in judicial proceedings" (Szasz,
1956: 299).
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Three tasks shall be performed in attempting to gain an

understanding of the nature of forensic psychiatry. First,

formal definitions shall be analyzed. Second, a working

definition shall be constructed. Third, the rhetoric of

psychiatrists, attorneys and sociologists shall be explored

with a view to examining how the boundaries of forensic

psychiatry are drawn.

Formal Definitions of Psychiatry and Forensic Psychiatry

First, let us consider those definitions created for

dictionaries and glossaries to describe psychiatry. Here, i

toto is how the Dictionary of Behavioral Science (DBS)

defines "psychiatry":

psychiatry. Psychiatry started as a
medical specialty related to the study,
diagnosis, treatment and prevention of
organic and non-organic mental disorders.
Psychiatry today includes a variety of
scientific disciplines such as endocri
nology, biochemistry, genetics, neuropath
ology, psychoanalysis, psycho-pharma
cology, psychopathology, sociology, and
various theories of normal and abnormal

behavior, and it deals with problems
related to public mental health, social
and community problems and a host of
research problems in several aspects of
medicine, psychology, and the social
sciences (DBS, 1973, pp. 293 - 294).

It is apparent from the first phrase of this definition

that its creators believed it necessary to hint at an histori

cal perspective. Rather than stating what psychiatry "is",

this definition alludes to how psychiatry "started." The
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usefulness of conceptualizing psychiatry as starting as a

"specialty" is entirely questionable. Presumably, psychiatry

did not spring into existence full blown, like Athena from the

3 Thus, although the emergent nature of psychihead of Zeus.

atry is hinted at, this definition presumes that the various

aspects of psychiatric practice evolved in tandem with the

purpose of treating well-defined (and understood) disease

entities.

Further, so much territory is ceded to psychiatry as a

medical specialty, even subsuming sociology, that it is

difficult to see what it possesses as unique. Only the

concept of mental disorder seems to provide a truly defining

characteristic. Could the concept of mental disorder provide

the key to understanding the mission of psychiatry as a

specialty?

Since 1957, the American Psychiatric Association (APA)

has published five editions of what it terms A Psychiatric

Glossary (APG), the latest of which appeared in 1984. The

following definitions promulgated by the American Psychiatric

The phrase "started as" raises a very serious historio
graphic problem. Physicians have always had to contend
with the mental/psychological problems of their patients
while simultaneously treating their physical ailments,
even if the treatment of those mental problems was not
seen as giving rise to a formal medical specialty until
the late eighteenth or early nineteenth century. Thus,
some historians of medicine interpolate the practice of
psychiatry into every corner of medical history (see
discussion of historiography at the beginning of Chapter
Four).
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Association in that 1984 edition demonstrate much about the

nature of ungrounded definitions:

psychiatry. The medical science that
deals with the origin, diagnosis, preven
tion, and treatment of mental disorders
(APA 1984 (1957): 111).

mental disorder. An illness with psycho
logic or behavioral manifestations and/or
impairment in functioning due to a social,
psychologic, genetic, physical/chemical,
or biologic disturbance. The disorder is
not limited to relations between the
person and society. The illness is
characterized by symptoms and/or impair
ment in functioning (APA 1984 (1957): 89).

symptoms. A specific manifestation of a
patient's condition indicative of an
abnormal physical or mental state (APA
1984 (1957): 130).

The critical elements in each definition are used to

define the nature of further elements which themselves need

to be defined. Specifically, the element of mental disorder

connects psychiatry as a science to symptom as a sign or an

indication of the abnormal; however, it is not clear how a

mental disorder can be differentiated from any other kind of

disorder since the definition of symptom includes physical or

mental state.

This ambiguity between physical and mental disorder has

been give attention in the latest edition (1987) of the

Diagnostic and Statistical Manual of Mental Disorders (Third
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Edition - Revised) (DSM-III-R) * published by the American

Psychiatric Association. The Manual takes great pains to make

5 Thea distinction between "mental" and "physical" disorder.

following proviso for understanding and definition of "mental

disorder" is offered in the DSM-III-R:

Mental Disorder. Although this
manual provides a classification of mental
disorders, no definition adequately
specifies precise boundaries for the
concept "mental disorder" (this is also
true of such concepts as physical disorder
and mental and physical health). Never
theless, it is useful to present a defini
tion of mental disorder that has influ
enced the decision to include certain
conditions in DSM-III and DSM-III-R as
mental disorders and to exclude others.

In DSM-III-R each of the mental dis

orders is conceptualized as a clinically
significant behavioral or psychological
syndrome or pattern that occurs in a
person and that is associated with present
distress (a painful symptom) or disability
(impairment in one or more important areas
of functioning) or with a significantly
increased risk of suffering death, pain,
disability, or an important loss of

This publication is the fourth revision of an earlier
manual (1952) which was published by the American
Psychiatric Association and ". . . was the first official
manual of mental disorders to contain a glossary of
descriptions of the diagnostic categories" (APA, 1987:
xviii). The DSM-III-R is characterized in its introduc
tion as having become ". . . widely accepted in the
United States as the common language of mental health
clinicians and researchers for communicating about the
disorders for which they have professional responsi
bility" (APA, 1987: xviii).

"Throughout this manual there is reference to the terms
mental disorder and physical disorder. . . . The use of
these terms by no means implies that mental disorders are
unrelated to physical or biological factors or processes"
(APA, 1987: xxv).

77



freedom. In addition, this syndrome or
pattern must not be merely an expectable
response to a particular event, e.g., the
death of a loved one. Whatever its
original cause, it must currently be con
sidered a manifestation of a behavioral,
psychological, or biological dysfunction
in the person. Neither deviant behavior,
e.g., political, religious, or sexual, nor
conflicts that are primarily between the
individual and society are mental dis
orders unless the deviance or conflict is
a symptom of a dysfunction in the person,
as described above (APA, 1987: xxii).
[Emphasis added. J

These paragraphs have been quoted at length because they

demonstrate the great difficulty posed by the concept of

"mental disorder." The DSM-III-R does not seem to have

clarified the ambiguities of the earlier glossary definition

(1984). In fact, the two paragraphs from the DSM-III-R quoted

above, seem, if anything, to confuse the issue even more.

If the phrase "described above" at the end of the second

paragraph refers to anything, one would be hard pressed to

find it. Those aspects of mental disorder first listed such

as "present distress," "disability" or "increased risk of

suffering death, pain, disability, or an important loss of

freedom" are not descriptions of dysfunctions but generalities

and hints which do not delimit, but rather imply. In addi

tion, the concept of "dysfunction" is so hedged about with

qualifications (not the result of a single event, not deviant

behavior, politically, religiously or sexually based, not a

conflict between individual and society) that one can only

conclude that "mental disorder" is like pornography: you know
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it when you see it.

It should, of course, be kept in mind that the DSM-III

R, as it first states above, poses a definition of mental

disorder in order to make the use of diagnostic categories

more coherent. However, this definition, as the other before

it, does not assist in setting off the boundaries of psychi

atry. "Biological" dysfunction still finds a place in the

definition, which further underscores the difficulties

embedded within any attempt at separating out the mental and

the physical in the first place. In order to fully define

mental disorder, it is necessary to first to define what is

"mental.”

However, such an attempt to define what is "mental" would

have us enmeshed in an epistemological web woven of the

strands of the mind-body problem, issues of reductionism, etc.

It is necessary to recognize that what is being rendered

problematic herein is the professional nature of forensic

psychiatry and not the very substance of the medical knowledge

upon which it rests. Although there may be a need to debate

As a medical specialty, psychiatry by its very nature
assumes the burden of defining what is "mental." The
entire corpus of psychiatric literature can be taken to
be an attempt at solving this basic and durable problem.
For purposes of sociological inquiry, the success or
failure of the psychiatric enterprise in achieving a
scientifically acceptable definition of the "mental" must
be viewed from a pragmatic perspective. For purposes of
the present work, the changing medical and legal defini
tions of what is "mental" provide data for understanding
the standpoint of the actors and their roles in concep
tual developments and conflicts.
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the validity of that knowledge (and all knowledge is open to

debate and refinement), this research is not the place for

that debate. Nevertheless, insofar as there remain unresolved

questions and uncertainties with respect to the subject of

forensic psychiatry, those questions and uncertainties will

need to be given attention when they affect the nature of

professional work or the course of professionalization.

Charles Rosenberg, medical historian and author of a

history and analysis of the trial of Charles Guiteau (assassin

of President Garfield), calls attention to other difficulties

embedded within attempts at defining psychiatry.

Attempting to define the term psychiatry
is as difficult as it is enlightening.
Psychiatry can be defined simply as a
medical specialty with attendant forms of
certification and accepted practice. But
this is a minimal conception; in its most
comprehensive meaning psychiatry is a
social function, not a specialized group
of physicians and their practice. The
broader definition implies the response
of society and its institutions to the
needs of those who either see themselves

as "mentally ill" or are so regarded by
others, and involves all would-be healers
of the mind and emotions - psychiatrists,
clinical psychologists, psychiatric social
workers, pediatricians and gynecologists,
as well as practitioners of the most
ephemeral and opportunistic psycho
therapies (Rosenberg, in Kriegman, ed.,
1975: 135).

Perhaps, there is also a "minimal conception" of forensic

psychiatry which similarly obscures a wider range of actiº

vities and a broader network of personnel. Forensic psychi

atry is also a response to social needs; however, these needs,
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unlike the needs described by Rosenberg in his expanded

portrayal of psychiatry, are based upon the rationalized

objectives of institutions (the legal system, the military,

the correctional system, etc.) rather than the medical needs

of individuals.

Let us further consider definitions which bear directly

upon forensic psychiatry. The Dictionary of Behavioral

Science (DBS) offers the following definition:

psychiatry, forensic. The field of
applied psychology or psychiatry which
concerns itself with legal, judicial, or
correctional procedures. The focus of
clinical expertise is typically on such
matters as the determination of respon
sibility or sanity of a defendant in a
criminal trial, suitability for guardian
ship or custody of a child in divorce
proceedings, commitment of an incompetent
to a state mental hospital, recommendation
for parole of an offender, etc.

This definition attempts to position forensic psychiatry

within the greater world of work by enumerating the specific

settings and situations in which psychiatric expertise will

play a role. However, this catalogue of settings is not

exhaustive (for instance, not including contractual ability

of a businessman; testamentary capacity of testator) and the

definition fails to reveal the essence of the subspecialty as

it compares with and is distinguished from a host of allied

professions. Like Rosenberg's description of psychiatry,

above, this definition includes psychology. This is not a

valuable inclusion because it conflates two very different
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professional worlds and obscures the fact that psychiatry is

essentially a medical specialty.

By contrast, the American Psychiatric Association (APA)

offers this more concise definition of forensic psychiatry:

"A branch of psychiatry dealing with legal issues related to

mental disorders" (APA, 1984:52). This definition does not

suffer from the deficiencies of the DBS definition but brings

different concerns along in its train. Each phrase carries

within it a significant problem.

First, "branch of psychiatry" is a rather ambiguous

formulation which gives no indication of the relative place

or importance of forensic in the greater psychiatric world of

work. Although the American Board of Forensic Psychiatry

certifies psychiatrists in the subspecialty, not all indi

viduals working in this area take the certifying examination

or are members of professional or specialty organizations.

Even before the establishment of the Board (1976), psychi

atrists were involved in forensic work.

In addition, many forensic psychiatrists do not wish to

identify themselves as such. In fact, some psychiatrists

bridle at the notion of forensic psychiatry pursued as full

time work. They regard such psychiatrists as hired guns,

slaves to the remuneration they receive by supporting one side
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or another in legal controversies.” Therefore, neither self

designation nor membership in professional associations is

able to define the practitioner or the practice.

Second, the phrases "legal issues" and "mental dis

orders," while they cannot be criticized for being too exclu

sive, are somewhat nebulous and provide only a superficial

indication of what forensic psychiatric work might involve.*

Closely related to this overbroad definition are two

phenomena which should be noted. On the one hand, forensic

psychiatry is often limited to a narrow interface with the

law, such as the area of corrections. (The California Foren

sic Mental Health Association employs the term "forensic" in

this fashion.) On the other hand, because considerations of

law may be an implicit element in all psychiatric practice,

forensic psychiatry is not seriously distinguished from the

Dr. Bernard Diamond, one of the most celebrated "foren
sic" psychiatrists in the United States does not consider
the term apropos. Although he still does some consulta
tion, he rarely appears in court as an expert witness.
Furthermore, he suggests that many of his colleagues,
well known in the world of forensics, would also object
to being known as forensic psychiatrists. Such psychi
atrists are of the opinion that an ideal practice would
only involve a psychiatrist earning about 20% of his
income from forensic work, the balance presumably coming
from some other kind of activity whether it be regular
office practice or work in an academic environment.

"Forensic psychiatry can no longer afford to be con
founded with law and psychiatry or to be construed as
that branch of psychiatry dealing with law or legal
issues. Even mental health law, which many mistake for
the relevant body of knowledge for forensic psychi
atrists, is not relevant to most of the tasks of forensic
psychiatrists. . ." (Dietz, 1987: 219).
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practice of general psychiatry and law.”

Park Dietz, a psychiatrist who has been affiliated with

the University of Virginia Law School and has devoted a large

portion of his career to considering these issues, charac

terized this aspect of the definition problem in an article

written over ten years ago:

"Inasmuch as there will be no board
certified forensic psychiatrists before
May, 1978, any effort to define a popula
tion of forensic and correctional psychi
atrists must rely upon an arbitrary
operational criterion. Indeed, even after
the American Board of Forensic Psychiatry
is fully operative there will be competing
criteria for defining this population.
Moreover, in an era in which virtually
every psychiatrist must take cognizance
of certain medicolegal principles, an
argument could be made that "forensicity'
is a continuous variable distributed
evenly over the entire population of
psychiatrists" (Dietz, 1978: 13).

It is this variable of "forensicity" that provides one

of the troubling aspects in attempts to define forensic

psychiatry. It could be argued that the law plays a part in

all social activity; therefore, it would be impossible to

separate out the law and legal considerations from any area

of social life. For example, child abuse is forbidden by law.

"Although the field of forensic psychiatry is con
sidered by many authorities to encompass the entire arena
of psychiatry and law, for this author the application
of psychiatry for legal purposes and ends significantly
differentiates the subdivision of forensic psychiatry
from all of the other fields of psychiatry as well as
from the broad areas of psychiatry and law [cite]."
(Pollack, 1974:3).
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Should we then speak of "forensic parenting," since all

parents need to keep this law in mind when disciplining a

child. Similarly, there are legal constraints and regulations

which permeate the entire practice of psychiatry, as well as

medicine in general.

Physicians are licensed by the state, given authority to

prescribe medications by the state, and held liable for

actions or inactions through tort and malpractice law, to name

only some of the major intersections of medical practice and

law. Such aspects of medical practice are universal and

applicable to all physicians. Should all medical practice be

seen as embodying a forensic feature? This question is not

easily settled.

Establishing a Working Definition

After sifting through a great deal of the psychiatric and

sociological literature and performing many interviews in the

field, the following working definition of forensic psychiatry

is proposed: Forensic psychiatry is a subspecialty within the

larger psychiatric universe of discourse which has as its

unique task the practical application of medical and/or

psychiatric knowledge to problems or questions arising in

legal contexts.

This definition has possibilities and limitations.

First, it implicitly separates forensic from treatment modali

ties. It is proposed that some of the conceptual as well as
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the role confusion which occurs in this field occurs because

there is inadequate acknowledgment that the forensic role and

the treatment role should be kept conceptually independent.”

This is not to suggest that the same psychiatrist may not be

called upon to play both roles in the same institution or even

with the same patient, as often occurs, but a sociological

understanding of the professional roles open to psychiatrists

needs to include this conceptual dichotomy.

Second, this working definition depends upon an elabora

tion of "legal context." Widening this concept too far will

find itself including all psychiatrists within its boundary.

To successfully narrow its scope involves defining what is

meant by law. The following, proposed by Max Rheinstein

paraphrasing Max Weber, provides a very useful "positive"

definition of law:

An order shall be called law where it is

guaranteed by the likelihood that
(physical or psychological) coercion,
aiming at bringing about conduct in
conformity with the order or at avenging

10 In speaking of the differences between "clinical"
and "forensic" testimony, Dr. Bernard Diamond states:

"The psychiatrist who is giving clinical testimony
about a patient treated or examined for therapeutic
purposes does not depart from traditional fiduciary
relationship to the patient. The role as physician is
clear and ethical obligations to the patient, with the
possible exception of confidentiality, are not altered
just because the psychiatrist is required to take the
witness stand. This is not so for the forensic expert."

"In this situation, the psychiatrist is utilized by
the legal system solely for legal purposes" (Diamond,
1983: 599).

86



its violation, will be exercised by a
staff of people especially holding them
selves ready for this purpose" (Rhein
stein, intro to Weber, 1954: lxiv).

Weber speaks in the following terms: "In our context the

concept of law will be defined as an order which depends upon

an enforcement staff" (Weber, 1969: 6).

The most important characteristic of these definitions

is their reliance upon the notion of a professional enforce

ment staff. It is that aspect of the definition of the law

which is most useful in limiting the scope of "legal context"

for the working definition proposed above. That is, a theater

of social activity shall be deemed a "legal context" in terms

of the work of the forensic psychiatrist if such work is

oriented to, prepared for, or brings the forensic psychiatrist

into collaboration, with that "enforcement staff."

Finally, by combining the various elements of our defini

tional analysis the following is proposed as defining forensic

work: Psychiatrists perform forensic work when they apply

their medical knowledge to problems or questions arising in

legal contexts if such work is oriented to, prepared for, or

brings the psychiatrist into collaboration with, a law

enforcement staff.”

11 "Law enforcement staff" is to be taken in its widest
sense and should be considered to include judges,
attorneys, the police, jailors, social workers and all
others who have state authority to enforce the law or
perform a surveillance function on behalf of the law (see
quotation of Weber, above).
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For example, a psychiatrist preparing a paper for a

professional journal on the impact of a recent court decision

would be doing forensic work. A psychiatrist privately

treating an ex-felon who has served his or her sentence and

is no longer in prison or on parole would probably not be

doing forensic work for purposes of this definition.

Obviously, both kinds of work can emerge from the same

physician/patient encounter. For instance, a psychiatrist

treating a patient who survived an airline crash may be

requested (or required) to write a report on the mental status

of such patient by personal injury attorneys. (See the

distinction made by Dr. Bernard Diamond in footnote 7, above,

for a variation on this theme.)

Clearly, it is important to distinguish between the role

played by the psychiatrist who treats a patient diagnosed with

a psychiatric illness (the clinical role), and the role played

by the psychiatrist in assisting various authorities mandated

by law to reach conclusions to questions posed in legal

contexts (the forensic role). Such differences in role would

not only apply to psychiatry but would also be applicable to

other medical specialties. Radiologists amply bear out in

their practice this role difference.

Before turning to the question of the history of forensic

psychiatry, it would be useful to consider the nature of the

subject of inquiry with which psychiatry treats in relation

to the subject of radiology, the specialty chosen with which
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to compare psychiatry.

The terms of discourse in psychiatry ultimately do not

refer back to the kind of empirical evidence made available

by radiologic investigation. Where radiologists can confirm

the existence of a fracture suspected to exist by virtue of

various behavioral manifestations (a limp, grimaces of pain,

etc.) by pointing to a nearly exact pictorial replication of

the fracture,” psychiatrists cannot represent a fractured

personality with equal similitude.

Of course, there are various psychiatric and psycho

logical diagnostic techniques to finesse the nature of

unhealthy psychic states (Rohrschach tests, Thematic Appercep

tion Tests, MMPI, various mental status examinations); how

ever, many of these techniques involve inferences from infor

mation supplied verbally by whomever is suspected of being

unhealthy.” That verbal information cannot be compared to

the image on an X-ray picture because what such information

12 "Radiologists' testimony is often unique in providing
visual evidence which the trier of fact can see with
equal facility but often cannot interpret with any degree
of accuracy or sophistication" (James, 1980: 115).

13
However, it must be recognized that both the psychiatrist
and psychologist rely upon the "scientific method."

". . . I should like to point out that the scientist's
findings are always in terms of things, never in terms
of sensa or percepts, and that the legitimate analysis
of perception by scientific psychology also presupposes
things. The psychologist has his own laboratory, and
comes back to his own indubitable findings in terms of
his own apparatus and ['guinea pigs' ]." (Mead, in Reck,
ed., 1964 [1929]: 334).
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represents is only a manifestation of phenomena which are

occurring at levels deeper than the words themselves disclose.

Such verbal cues can be compared more easily to the limp than

to the fracture itself.

This is not to say that x-rays (and other non-invasive

diagnostic procedures such as CAT scans) are not now taken of

the brain when it is suspected that behavioral anomalies are

caused by brain dysfunction. If organic brain or nervous

diseases were the boundary of psychiatry's interest and

responsibility (which is precisely where Thomas Szasz would

like to place the extent of such boundaries), the problems

which have arisen in the medicine/law interface would become

indistinguishable from the problems faced by any medical

specialty within that interface. In this respect, psychiatry

is unique because it represents the attempt of a scien

tifically based medical enterprise to study and treat "dis

eases" which are not (now) amenable to definition or portrayal

using the empirical techniques routinely employed by other

medical specialties such as blood tests, the various kinds of

imaging, genetic studies, etc.

Additionally, psychiatrists cannot produce an empirically

based reconstruction of the mind of the "alter" without

assuming the health of the "ego" (i.e., an oncologist with

cancer in most circumstances retains the ability to diagnose

cancer in others; the same cannot be said for a psychiatrist

and mental disease); thus, psychiatry presents the most

º
* º

*.
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conspicuous exemplification of the social nature of medical

practice.

Forensic psychiatrists usually arrive in court with

little more than interpretations of linguistic behaviors which

have often been reduced to the level of gesture. In making

these interpretations, psychiatry operates out of an elaborate

conceptual edifice, the foundation of which rests mainly on

the literary corpus of its great men. These men, who were and

are as much great thinkers, philosophers and even artists as

they are medical men, bequeath to psychiatry a pedigree that

is situated not only in the world of science and medicine but

also in that of law and culture.

Before turning to the history of forensic psychiatry as

it has emerged from various legal and cultural worlds, let us

consider the various roles that forensic psychiatrics have

come to play in terms of their professional activity.

Role Typology

The term "ideology" is used herein to denote that set of

beliefs and attitudes which are basic to the disciplinary

traditions forming the culture of forensic psychiatry. When

Strauss, et al. used the term "ideology" in the research

described in Psychiatric Ideologies and Institutions, that

term was applied to the various schools of thought then

current within the world of psychiatry. "We began our

research by assuming that there were roughly three ideological
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poles around which psychiatrists (and related specialists)

cluster" (Strauss, et al., 1964: 8). Those three ideologies

were as follows: the somatic, the psychotherapeutic and the

milieu therapeutic. **

The forensic psychiatrists interviewed for this research

were all asked if psychiatric ideology as defined in the work

of Strauss, et al. in any way distinguished forensic psychi

atrists, e.g., was it more likely that psychoanalytically

trained psychiatrists would either seek out (or avoid) foren

sic work. All forensic psychiatrists questioned on the point

of ideology responded uniformly that they believed psychiatric

ideology was not a factor in either the practice of or the

attitude taken to forensic psychiatry.

The literature in forensic psychiatry also seems to bear

out this finding. The ideological cleavages in forensic

psychiatry have been formed around axes quite different than

those found in psychiatry generally.

It appears that forensic psychiatrists adopt one of four

intellectual styles with respect to the relations that psychi

atry has with science and law. These four styles form a kind

of attitudinal spectrum running from far left of center to far

right of center, to borrow a model long used in political

14 "Not all psychiatrists have the same ideas about the
field or how one should act within it; nor do they have
common beliefs about etiologies and the efficacy of
competing treatment modalities or therapeutic approaches"
(Bucher and Stelling, 1977: 21).
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science. These four styles or four "types" are as follows:

the rebel (or renegade); the critic (or commentator); the

facilitator (or promoter); and the champion (or apologist).

This model preserves the basic (and perhaps, outworn) iden

tification of those on the "left" with those favoring change,

and those on the "right" with those attempting to preserve a

status quo.

The Rebel or Renegade.

This type, exemplified by the work of Thomas Szasz, advo

cates the removal of psychiatrists from legal arenas on the

basis that psychiatry is not scientific and cannot provide

information on questions of mental status with any more

authority than an average layman considering similar ques

tions. Dr. Szasz goes so far as to appear as an expert

witness himself to "debunk" the testimony of other psychiatric

expert witnesses. He is not alone in this pursuit and is
15

joined by a small coterie of other rebels, e.g., Lee Coleman,

who delight in exposing psychiatry as a sham.

15 A psychiatrist in the San Francisco-Bay Area, Dr.
Coleman has propounded the following views at numerous
trials in which he has participated as an expert:

". . . when a psychiatrist testifies on legal insanity,
medical language is used to present opinions on the legal
and ethical question of criminal responsibility. Such
language may not truly help our courts, but it certainly
helps psychiatry" (Coleman, 1984: x).

". . . that psychiatrists' tools were not any better than
those available to lay persons" (Coleman, 1984: xv).
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Psychiatry may be somewhat unique among medical special

ties in producing a fair number of rebels. In fact, within

modern allopathic medicine (which would except specialties

such as chiropractic or acupuncture), there seem to be no

other medical specialties which produce the vociferous and

contentious type of rebel that is to be found in psychiatry.

The ideological justification given by the rebel for

taking extreme positions can be characterized in one or

another of two arguments. On the one hand, it is argued that

psychiatry (and by extension, general medicine) which is

sullied by its contact with the law, especially since the

testimony of professional witnesses seems to suggest that

psychiatric expertise can be prejudiced if a large enough fee

is paid. (Ironically, this is an argument which is shared in

variable form with those who champion the use of forensic

psychiatry.)

On the other hand, some of the rebels (Szasz, et al.)

argue that it is the law that suffers from contact with

psychiatry. Since psychiatry is at best an inexact science

(and at worst, not science at all), it is argued that the

administration of justice suffers by considering psychiatric

opinions. The misuse or misapplication of such a pseudo

science may result in the guilty being set free or the danger

ous set at large; alternatively, the healthy may be confined

and the reputation and character of sane individuals may be

irreparably damaged.

|
|
º
º
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Whatever the justification may be, the rebel or renegade

works to separate law and psychiatry. It is possible, though,

that the rebel will engage in criticizing some practice or

small detail of professional existence short of calling for

the end of the psychiatry/law relation. The types which are

herein described are not entirely mutually exclusive. How

ever, it is difficult for those on one end of the spectrum to

take up the roles found on the other end. A rebel may find

it easy to play the role of critic (or even, for the sake of

earning a living, to be a facilitator), but would find it

contradictory to be both a rebel and an apologist simultan

eously.

The Critic or Commentator.

Critics are an almost ubiquitous feature of all social

arenas. Psychiatrists are natural critics of the social order

since they pride themselves on having access to a kind of

hermeneutics (accompanied by professional intuition) which

explains the secret bases of the social order, bases which are

hidden from the average man or woman. However, the natural

tendency to criticism which operates within the world of

psychiatry also tends to create a larger than usual self
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critical feature within the specialty. **

The subspecialty of forensic psychiatry seems doubly

afflicted with this tendency to criticism. The literature on

forensic psychiatry is replete with criticism of almost every

aspect of the profession by those within it. Dissatisfactions

with the jury system, with the role of the expert, with

statutes and judicial decisions, with the understanding of the

public on psychiatric subjects, with the criminal justice

system, with the legal system in general, and many other

dissatisfactions are expressed in professional journals, at

professional meetings, in legislative hearings, and in the

very process of courtroom testimony. Psychiatrists are joined

in these criticisms by attorneys and other interested members

of the lay public.

However, those who play the role of the critic do so in

order to improve or reform, unlike the rebel who would bring

about the end of psychiatric involvement with the law.

The Facilitator or Promoter.

Within the world of forensic psychiatry, as within all

social worlds, individuals construct roles in a consistent

fashion in order that such roles remain coherent and recog

16 "Since there are opposing and even antagonistic basic
philosophies of psychiatry, there is probably no profes
sional discipline in which there is so much publicly ex
pressed disagreement among its adherents" (Guttmacher,
1964: 245).
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nizable. The forensic psychiatrist as facilitator "works

within the system." Such an individual works to promote the

ability of psychiatrists to communicate with laymen and

attorneys. Additionally, the facilitator attempts to further

refine psychiatry as a medical specialty so that the medical

expertise which is brought into legal contexts will be more

likely given a serious hearing. Such facilitation involves

not only the diagnostic and evaluative procedures outlined in

the previous chapter but also an interpretative function. The

facilitator must make psychiatric jargon acceptable to lay

audiences either by reducing it to a level easily comprehended

by such audiences or by relying on the mystifying properties

of such jargon to overwhelm audiences.

In addition, the facilitator is willing to take on the

function of administrator or bureaucrat in order to perform

the role of forensic psychiatrist. Therefore, those psychi

atrists who are administrators of hospitals or community

mental health settings, or who are embedded within the

hierarchy of a department of public or mental health or a

military unit, are in excellent positions to facilitate and

promote the practice of forensic psychiatry. However, such

individuals may find themselves facing ethical dilemmas of one

sort or another. Such dilemmas are not seen as contaminating

the entire practice of forensic psychiatry, a position which

may be advocated by the rebel. Rather, ethical dilemmas are

taken as challenges which refine and sharpen practice,
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although they may be disquieting.”

The Champion or Apologist.

This role is as extreme as the rebel and bears some

relation to it. The champion defends the role that psychiatry

plays in legal contexts, but does so, in great part, out of

professional chauvinism. Anomalies of practice or ethical

dilemmas are seen resulting from the archaic nature of the

law, the inefficient functioning of bureaucracies, the

ignorance of the public, the prejudice of legislators, the

cunning of attorneys, or any of these in combination. Foren

sic psychiatry is seen as an embattled subspecialty not only

having to contend with a skeptical public but also having to

defend itself against scurrilous attack from rebels and

renegades.

It is not as easy to find examples of the champion as it

is of the rebel. There are very few psychiatrists who write

or speak about forensic psychiatry with total loyalty. Most

psychiatrists recognize that errors have been made and are

17 A psychiatrist who was interviewed during the course of
this research described an episode during psychiatric
practice in the Navy in Vietnam. He was approached by
the military police for the purpose of injecting a
Vietnamese woman with Sodium Pentathol in order to get
her to reveal information she was unwilling to share.
This he refused to do on the grounds that it violated his
medical ethics.
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still being made. ** Rather, critics or facilitators will take

upon themselves the role of champion (or apologist) as a need

for such action is seen.

Alfred Auerback, M.D., in an article entitled "The Anti

Mental Health Movement," provides some interesting rhetoric

in his attempt to champion psychiatry. In describing acti.

vities on the part of certain anti-mental groups in southern

California, Dr. Auerback goes on to characterize the involve

ment of other physicians in these movements:

It is somewhat dismaying to find psychiatrists
being vilified by other physicians as amoral,
fools, knaves, quacks and traitors, to list but
a few epithets. Repeatedly these physicians
have stated that psychiatric treatment is of
little or no benefit, that it undermines moral
principles, that psychiatrists are unmindful
of individual rights and are violating the
Hippocratic oath and medical ethics by con
ducting worthless or harmless treatments
(Auerback, 1963: 109).

Auerback was responding not only to certain immediate attacks

on psychiatry, but also to the tenor of an age when psychiatry

18 Gregory Zilboorg, psychiatrist and medical historian, was
notable for his optimism with respect to the benefits
society can obtain from forensic psychiatry. However,
even Dr. Zilboorg did not fail to recognize past errors.

"The psychiatrist, too, will have to learn a great
deal. For during the generations of practice of psycho
logical errors by forensic psychiatrists, the psychi
atrists, like the lawyers, became habituated to practice
these errors with an air of unimpeachable respectability,
and with a legal-scientific earnestness which wrapped the
errors in a sort of blanket of correctness which is
anything but correct" (Zilboorg, 1955: 333).

*
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was suspect on political grounds.” Accusing these groups

and individuals of enthocentrism, Dr. Auerback goes on to make

a statement which many might find open to debate:

As a consequence [of what is not clear]
psychiatry, which directs the individual
to study his own motivations and to look
critically both at himself and at his
environment, is antithetical to the
orientation of ethnocentrism" (Auberback,
1955: 110).

This statement bears within it a modicum of ironic. It may

provide an explanation of why so many critics seem to arise

in (forensic) psychiatric circles; however, it also seems to

belie what it attempts to express.

Thomas Szasz began his serious rebellion against psychi

atric orthodoxy in the middle of the 1950's and gained wide

recognition with his work The Myth of Mental Illness (1960).

Manfred Guttmacher took up the challenge almost immediately

in an article entitled "Critique of Views of Thomas Szasz on

Legal Psychiatry" (1964) which attempts to provide a stinging

rebuff to Szasz.

The question of the "demarcation" of science from non

19 "Directly, but most often by innuendo, it [the anti
mental health campaign) accuses mental health associa
tions and psychiatric groups of being subversive, even
conspiratorial. The constant refrain is that the entire
mental health program is a subversive racket and anti
American or communistic in nature, established by agents
of the Kremlin to subvert and take over the United
States" (Auerback, 1955: 105). It should be noted that
Dr. Auerback was Associate Clinical Professor of Psychi
atry at the University of California, San Francisco and
that this article was considered important enough to be
published in the American Journal of Psychiatry.
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science has dogged forensic psychiatry during its emergence

through the last one hundred and fifty years. However,

questions of mental competence have been significant at law

since ancient times. The following two chapters shall trace

historically the development of the social problems posed by

these questions of mental competence and attempt to find

within the history of these problems the relations between law

and psychiatry and how those relations matured into the system

of formal expertise with which we are familiar today.

101



CHAPTER FOUR

A HISTORY OF FORENSIC PSYCHIATRY

A Note on the Problem of Historiography

Plotting the professional emergence of a medical special

ty requires a thorough understanding not only of its history,

but of the social problems and social constructions which

influenced the growth and direction of such a specialty.

Paradoxically, an historical search may need to be predicated

upon the very understanding which it seeks to provide.”

Similarly, it is incorrect to assume that a perfect

reconstruction of the past can be achieved in order to analyze

what that past has been.” George Herbert Mead in The Philo

sophy of the Present (1980 [1932 )) has examined the difficul

Consider the following pragmatic view taken of the past
by George Herbert Mead who recognized the ironic nature
of historical reconstruction.

"There is a finality that goes with the passing of every
event. To every account of that event this finality is
added, but the whole import of this finality belongs to
the same world in experience to which this account
belongs.

Now over against this evidence incidence of finality
to a present stand a customary assumption that the past
determines us is there. The truth is that the past is
there, in its certainty or probability, in the same sense
that the setting of our problems is there" (Mead,
1980 [1932] : 3).

"We could not bring back these past presents simply as
they occurred -- if we are justified in using the
expression -- except as presents. An exhaustive presen
tation of them would only amount to reliving them" (Mead,
1980 [1932] : 15).
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ties which exist in gaining an understanding of the past.

Mead proposes that there will always be doubt concerning any

"real" past. As research methods refine and problems them

selves change, different pasts are constructed. The social

construction of any present reality depends in part upon a

reconstruction of the past.

It is idle, at least for the purposes of
experience, to have recourse to a 'real."
past within which we are making constant
discoveries; for that past must be set
over against a present within which the
emergent appears, and the past, which must
then be looked at from the standpoint of
the emergent, becomes a different past
(Mead, 1980 [1932] : 2).

Forensic psychiatry reveals in its every aspect this

quality of emergence. Emergence had a very special meaning

for Mead.

Given an emergent event, its relation
to antecedent processes becomes conditions
or causes. Such a situation is a present.
It marks out and in a sense selects what
has made its peculiarity possible. It
creates with its uniqueness a past and a
future. As soon as we view it, it becomes
a history and a prophecy (Mead, 1980
[1932 ) :23).

Thus, we must attend to the various passages through which the

issues, individuals, practices and organizations have come in

order to understand that which has emerged onto the present

stage as forensic psychiatry. While this medical subspecialty

may today have a very clear mandate to carry out its medical

mission, such a mandate is as emergent as the subspecialty

charged with carrying it out. Any attempt at understanding
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the complex interactions between psychiatry and law must take

into account this quality of emergence.

For instance, what does one look for in the case of

psychiatry when the term did not exist before the middle of

the 19th Century and physicians had not yet begun to special

ize in that area? The history of psychiatry and the emergence

of its forensic subspecialty need to be sought in the social

problems and social interactions which produced them and which

still continue to produce them. The very substantial litera

ture, much of which has been authored by psychiatrists rarely

takes this point of view. In addition, few attempts are made

to tease the history of forensic psychiatry out of the history

of general psychiatry.

This task is not made easier by the histories of psychi

atry written by psychiatrists. George Mora, a psychiatrist

and historian has recognized that:

No matter what is their background and
orientation, all psychiatric historians,
like historians of science, have to face
the issue Of "inductivism" Or

"presentism, ' namely, the bias that may
be introduced in their studies by their
present psychiatric orientation (Mora,
1970:14).

Historiography is the written construction of history

become self-conscious. A considerable literature has been

generated by historians and psychiatrists like George Mora,

who have paid some attention to the historiography of psychi

atry. In a book edited by George Mora and Jeanne L. Brand,

*
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an historian (President of the American Association for the

History of Medicine, 1986-1987), entitled Psychiatry and Its

History: Methodological Problems in Research (1970), the

difficulties facing the researcher in this area are given some

exposure.

Dr. Mora begins by dividing psychiatric history into

three periods, each lasting approximately fifty years. The

"scientific" approach to psychiatry began with Pinel at the

end of the 18th Century and this first period lasted through

the rise and decline of "moral treatment." The second period

which corresponded with the last decades of the nineteenth

century attempted to place psychology on a chemico-physical

foundation. The third period was initiated by the advent of

psychoanalysis when Sigmund Freud published The Interpretation

of Dreams in 1900. ”

This construction of psychiatry's pedigree plots develop

ments within psychiatry along a scientific axis. It is not

uncommon for the emergence of medical specialism, in general,

to be so constructed.

Mora makes an interesting observation concerning Freud's
attention to history. "In general, it may be said that
it was fortunate that Freud deliberately avoided studying
the historical antecedents of his concepts because he was
thus more free to develop his ideas in an original way"
(Mora, 1970: 6 -7). Even though psychiatric literature
does not seem to contain this kind of ahistorical bias,
there are biases of other kinds which arise through an
unproblematic and unrelfective utilization of history.

s -
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Arturo Castiglioni traces the beginnings of medical

specialism itself to the 17th century.* Such a view relies

upon notions of progress and ties the growth of medical

specialism to the advance of science. Variations on this

theme can be found throughout the literature. A commonly

found motif is that of an original Golden Age which existed

in ancient Greek medicine. That age was lost to superstition

and mysticism, but has since been regained. Attempting to

apply such a model to psychiatry is very problematic.

It is remarkable how much of medical
history still tends to follow some varia
tion on this theme [progressive evolu
tion] . Indeed, all traditional medical
specialties became increasingly tied to
the evolving natural sciences and have
progressed ever since with incredible
rapidity. But the course of psychiatry
did not follow this general pattern, and
the development of psychiatry has been
more difficult to delineate (Marx, 1970:
595).

Galdston, who writes of the "birth and death of special

ties, states, "It [specialism] is not, as some have affirmed,

and many believe, the inevitable concomitant and the logical

resultant of scientific progress" (Galdston, 1958: 2057).

This same thought is echoed by Gritzer and Arluke who term

such a use of the idea of progress the "natural growth

"Castiglioni's vision of modern medicine as a continuous
and accelerated detachment of various specialties from
the main trunk of medical practice is shared almost
universally; indeed medical history seems to support and
validate this vision" (Galdston, 1958: 2056).
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model".” They substitute the "market model.”

From this perspective, specialization and
coordination of work must be seen as
intimately intertwined with, and an
outgrowth of, the struggle among occupa
tions to organize markets by gaining the
exclusive right to exercise certain skills
and to perform certain tasks. Rather than
causing specialization, knowledge and
technology can be resources used by
interested groups to justify specialty
status and dominance in a division of
labor (Gritzer & Arluke, 1985: 7).

To discovery how well this model describes the emergence of

forensic is one of the tasks undertaken.

Having sampled some of the other possible points of view,

we can know see that Dr. Mora's tripartite division of psychi

atric history into three periods can only be made if the

intellectual and conceptual content of psychiatry is divorced

from the social and professional contexts in which psychiatry

al"OSes Such a method of analysis would be particularly

disadvantageous for understanding the emergence of forensic

psychiatry, since that subspecialty has depended on develop

ments within law and society as much as those within science

and medicine.

The French philosopher and social historian Michel

"The most popular, but too facile, explanation is that
specialization is a natural and inevitable consequences
of scientific progress. According to this argument,
divisions of medical work are directly determined by
technological innovation and growth in knowledge"
(Gritzer & Arluke, 1985: 2).

The similarity of this model with Larson's (1977)
formulations is striking.
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Foucault has made a great contribution to understanding the

discontinuous nature of psychiatry's history vis-a-vis medi

cine, at the same time recognizing that psychiatry is the

formal realization of interests and concepts coming out of

longstanding societal concerns. He states:

. . . [B]y going back in time and trying
to discover what, in the seventeenth and
eighteenth centuries, could have preceded
the establishment of psychiatry, we
realized that there was no such prior
discipline: what had been said on the
subject of mania, delirium, melancholia,
and nervous diseases by the doctors of the
Classical period in no way constituted an
autonomous discipline, but at most a
commentary on the analysis of fevers, of
alterations in the humors, or of affec
tions of the brain. However, despite the
absence of any established discipline, a
discursive practice, with its own regula
rity and consistency, was in operation.
This discursive practice was certainly
present in medicine, but it was also to
be found in administrative regulations,
in literary or philosophical texts, in
casuistics, in the theories or projects
of obligatory labour [sic] or assistance
to the poor (Foucault, 1972 [1969]: 179).

Thus, we are left with the problem of identifying what the

history of psychiatry should include since its antecedents may

embrace a "discursive practice" common to many and diverse

social worlds.

Foucault's comprehension of psychiatry within the largest

civilizational context can be contrasted rather dramatically

with versions of psychiatric historiography of quite other

kinds. Consider the following form of psychiatric historicism

which on its surface seems to contradict the position taken
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by Foucault.

It can be expected that history will be
able to delineate both the subject and the
realm of psychiatry. It will demonstrate
that mental disorder has been with us from
times immemorial [citations] as well as
psychiatry, as a pragmatic discipline
(Pivnicki, 1977: 162-163).

Here, history is cast in an active role, legitimating psychi

atry both in its boundaries and the correctness of its

clinical perspective. By contrast, Foucault would have us

view as problematic the project of historically tracing the

realm of the psychiatrist. The notion that this history is

problematic has informed the historical research undertaken

herein. However, before turning to that history, let us

consider the nature of some other psychiatric histories of

psychiatry.

In a very popular history by Alexander and Selesnick

which is subtitled "An Evaluation of Psychiatric Thought from

Prehistoric Times to the Present" [emphasis added], we read

that, "The story of psychiatry began when one man attempted

to relieve another man's suffering by influencing him."

(Alexander and Selesnick 1966:17).” This view of psychiatry

is altogether romantic, failing to distinguish between a host

Although such statements may only be rhetorical embel
lishments, they seem to appear in the literature with
some regularity. "It is justifiable, no doubt, to
contend that Medicine originated in the very dawn of
human history, when first a cry of pain prompted a fellow
being to experiment with simple forms of assuagement"
(Smith, 1951, p. 599).
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of diverse activities.

By contrast, in another very quoted history of psychiatry

by Gregory Zilboorg, his version of events emphasized the

obstacles overcome by the developing medical specialty. For

Dr. Zilboorg mental illness existed in all ages but had gone

unrecognized. He states:

The patient suffering from appendicitis
created the abdominal surgeon, the
feverish and delirious man who had a sharp
pain in his chest created the specialist
in pneumonias, but it was the doctor who
created the specialty of psychiatry. He
did it uninvited and against terrible
odds, against the will of the public,
against the will of established legal
authority, and against the will of a
variety of established religious faiths
(Zilboorg (1941) 1967: 25).

Using dramatic crusader imagery, Zilboorg presents the

Promethean view of psychiatry. These are only some examples

of historical reconstruction. Were we to consult the works

of Thomas Szasz we would find that mental illness is a meta

phor and a myth and psychiatry more akin to religious

chicanery than to medical practice.

Further complicating an already complex picture is the

identification of mental disorder with "aberrant behavior" or

"deviance" as is done by many social scientists, including

some of the chief contributors to the field of the social

history of medicine. Additionally, psychiatrists diagnose

historical figures long dead. They use terms such as depres

sion and schizophrenia to describe conditions which are only

* -
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given a sketchy account in the record and they feel free to

read into the ministrations of those concerned individuals who

attempted to assuage suffering the true origins of their

profession.

Glaser and Strauss in their work, Status Passage (1967),

provide a means by which certain difficulties of analysis may

be overcome. The nominalist/realist problem embedded in the

question of whether or not mental disorder is present in a

particular case of deviance fades when the legal affirmation

of insanity is seen as a status passage.

By casting the forensic psychiatrist in the role of agent

of a status passage, analysis can proceed without having to

speak in disease categories, illness metaphors, or legal

principles. Such a perspective assists in analyzing the

historical material by allowing sociological dimensions

consideration which otherwise would be submerged in the legal

or medical discourse. This perspective will be taken herein

without its becoming self-conscious in the narrative.

The preceding remarks concerning the historiography of

forensic psychiatry are by no means definitive; they are

merely illustrative of many complex issues which, by them

selves, deserve scholarly treatment.

The section which follows is a precis of the history of

the emergence of forensic psychiatry as that history is

reflected in the existence of particular social problems and

the manner in which the civilizations of the West have
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attempted to handle them. This history is based, for the most

part, on secondary sources and in this chapter that history

is taken through the end of the Middle Ages as that period is

defined herein.” Chapter 5 will continue this history through

modern times, but that chapter will stop short of describing

the formal emergence of the subspecialty as that forms the

substance of Chapter 6, The Formal organization of Forensic

Psychiatry.

My use of the English Civil War to set off the Medieval
from the Modern Period emerges directly from the data.
I do not pretend enough historical expertise to defend
such a choice except as one being convenient and logical.
It is possible that serious questions may be raised
regarding this usage.
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The History of Forensic Psychiatry

The following sections will attempt to trace the con

ceptual and professional origins of forensic psychiatry from

ancient times to the end of the Middle Ages. The history of

forensic medicine itself is filled with surmise and con

jecture, a situation which creates research difficulties on

the one hand and opens avenues for creativity and exploration

on the other.

The Ancient Period

Sir Sydney Smith in an article entitled "The History and

Development of Forensic Medicine" traces the beginnings of

forensic medicine to the person of Imhotep circa 3,000 B.C.

who beside being Grand Vizier and Chief Architect to the

Pharaoh was, ". . . the first great man combining the sciences

of law and medicine; he might, if you wish be described as the

first medicolegal expert" (Smith, 1951: 600). However, except

for this assertion, no evidence is marshalled to support the

contention that Imhotep was in any way seen as an expert in

the modern legal sense. Such an assertion is hardly more than

florid rhetoric.

The same kind of theorizing exists in Smith's discussion

of ancient Israel where he cites cases of disputed virginity,

as well as other matters, as evidence that medicolegal issues

needed decision makers. Because the role of physician had not

crystallized for the ancient Hebrews, Smith is forced to argue
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deductively from the simple existence of the dilemmas them

selves. "It is hard to avoid the conclusion that the opinion

of "physicians' had a place in the determination of such

matters" (Smith, 1951: 600). Questions of a forensic nature

no doubt existed. How they were disposed of is what needs to

be established.

Ancient Israel does provide, however, one of the first

instances of the consideration of intent in the weighing of

° In Deuteronomy 19: 1-13 can be found a description ofcrime.

the logic establishing "refuge cities." Specifically, in the

case of manslaughter, a killer who was being pursued could

escape to certain refuge cities in which he would be safe from

apprehension. This refuge was meant to protect those who had

killed accidentally and were being pursued by relatives of the

victim who were seeking vengeance. The following passage from

the Old Testament reveals the existence of an interesting

process.

And this is the case of the manslayer,
that shall flee thither and live: whoso
killeth his neighbor unawares, and hated
him not in time past; as when a man goeth
into the forest with his neighbor to hew
wood, and his hand fetcheth a stroke with

Diamond and Platt trace the "modern law of criminal
responsibility" to the conflicting meanings given the
phrase "knowledge of good and evil" which figures in the
Book of Genesis and the story of Adam and Eve and the
forbidden fruit. "Good and evil" has been interpreted
to mean perfect wisdom as well as moral capacity and the
ensuing confusion has been preserved, according to these
authors, in modern law (Diamond and Platt, 1966: 1227,
st seq.).
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the axe to cut down the tree, and the head
slippeth from the helve, and lighteth upon
his neighbor, that he die; he shall flee
unto one of these cities and live; lest
the avenger of blood pursue the manslayer,
while his heart is hot, and overtake him,
because the way is long, and smite him
mortally; whereas he was not deserving of
death, inasmuch as he hated him not in
time past. Wherefore I command thee,
saying: "Thou shalt separate three cities
for thee. " . . . But if any man hate his
neighbor, and lie in wait for him, and
rise up against him, and smite him
mortally that he die; and he flee into one
of these cities; then the elders of his
city shall send and fetch him thence, and
deliver him into the hand of the avenger
of blood, that he may die. Thine eye
shall not pity him, but thou shalt put
away the blood of the innocent from
Israel, that it may go well with thee
(Deuteronomy 19:4-13).

This passage portrays a prototypical dilemma in which an

individual is killed through sheer accident. What is puzzling

and needs further explication is how it was determined that

an individual arriving at the gates of such a refuge city,

breathless, pursued by the avengers of the victim, was

deserving of such refuge. How did the accidental manslayer

gain the protected status? It would seem that a contradiction

exists inasmuch as the case would need to be tried before the

giving of refuge otherwise the avengers would be held off from

their legal and permissible vengeance. The last phrases of

this Biblical chapter do not assist our understanding because

no mention is made of how it was determined and by whom that

the individual seeking refuge was in fact an accidental and

not an intentional killer. The elders merely carry out a
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judgment which has already been made. **

In any case, it is possible to observe in the spirit of

the Old Testament that the status of an act was determined by

the intent of the actor. Thus, the notion of an evil mind

entered into Western Law. (Cf. Diamond and Platt, 1966.) By

way of contrast, legal systems of civilizations neighboring

ancient Israel (such as the Code of Hammurabi in Babylon)

demanded that those who were responsible for an injury bear

the full brunt of the law regardless of intent or mistake.

An actor bore the consequences of his deeds regardless of

whether or not accident or ignorance were factors. **

Ancient Babylonia according to some authorities provides

us with evidence of the first murder trial and the first

expert witness. "The earliest record of a murder trial has

recently been found in Central Babylonia, in Sumeria, on a

clay tablet dating back to about 1850 B.C." (Smith, 1951:

600). And, "Even if we do not give too much weight to the

10 It appears that further light is thrown on this process
in a passage from the book of Joshua which reads: "And
he [the manslayer] shall flee unto one of those cities,
and shall stand at the entrance of the gate of the city,
and declare his cause in the ears of the elders of that
city. . . (Joshua: 20:4).

11 "The technique of primitive law is characterized by the
fact that the relation between the conduct and its
effect has no psychological qualification. Whether the
acting individual has anticipated or intended the effect
of his conduct is irrelevant" (Kelsen, 1946, p. 65).
[Kelsen calls this "absolute responsibility
(liability). " )
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isolated report from ancient Babylon of a midwife appearing

as expert in court, there is no doubt that midwives are the

group of medical personnel which appears first in the records

as experts in court" (Ackerknecht, 1976: 1225). **

In a series of articles, Darrel Amundsen and Gary

Ferngren have explored the forensic role of physicians in

ancient Greece, Ptolemaic and Roman Egypt, and Rome. Unlike

Sir Sidney Smith (infra: 26) whom they criticize for seeing

physicians everywhere and always in a forensic role, Amundsen

and Ferngren take a more circumspect approach. They argue

that it is necessary to take into consideration the nature of

the legal systems under which testimony could or would be

given. In ancient Greece, private law was an important part

of the legal process and little opportunity would be given for

forensic opinion. Rhetorical exercises of the period argued

that the decisions of citizens taken in a body on medical

matters would not be as valuable as the opinion of experts.

A majority vote could not substitute for training. However,

such logic does not establish the practice of using physicians

12 The role of midwives as experts is an interesting theme
which runs throughout the literature on ancient and
medieval forensic process. Their presence reveals not
only much about the evolution of expertise, but also the
varying fortunes a profession may encounter. "Midwives
were called to make statements on the presence or absence
of virginity and pregnancy, on female impotence, and on
trauma or infection of the female sexual organs. The
role of expert in court both reveals and bestows a
relatively high social status for the midwife" (Acker
knecht, 1951, p. 1225).
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in legal contexts. The proofs remain unsatisfactory and

except for the substantiation of a preexisting defect in a

slave who had been sold, the case for physicians testifying

in legal contexts in Greece can only be made by inference.”

"There is no evidence to show that medical examination and

opinion were required in dike paranoias or cura furiosi."

(Rosen, 1968: 136). [These terms are the Greek and Roman

designations of madness. J

Ptolemaic and Roman Egypt present an interesting study

because of the existence of demosios iatros or public physi

cians (Amundsen and Ferngren, 1978: 338, et seq.).

Can we also assume for the physicians of
the Ptolemaic medical service a forensic

role? One a priori might argue that,
given the numerous instances when expert
medical testimony would have proved
valuable in trials involving death or
injury, the Ptolemaic administration
probably availed itself of the talents of
its medical officials in a forensic

capacity. On the other hand, since the
thousand of papyrii dating from the
Ptolemaic period yield no instances of
physicians as expert witnesses, an argu
ment from silence could be advanced that
physicians were simply not employed.
Neither of these, of course, is satisfac
tory; both are too facile (Amundsen and
Ferngren, 1978: 339).

13 "The Hippocratics had great reputation for their ability
to recognize and treat mental illness, and Hippocrates
himself appeared as an expert witness at the trial of
an insane person" (Alexander and Selesnick, 1966: 32).
The authors of this statement do not give any authority
for making it.
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Although the testimony of physicians seems not to have been

officially sought in these judicial proceedings, certain kinds

of knowledge were exploited by Ptolemaic courts. Those who

were craftsmen in hides and weavers were asked to give

opinions on the value of goods and it is surmised by Amundsen

and Ferngren on this same basis that the parties in an action

on their individual initiative almost certainly summoned

physicians to give evidence. However, "During the Ptolemaic

period the only experts mentioned by our sources who were

employed by the state specifically in a forensic role are the

geometrai, the land surveyors" (Amundsen and Ferngren, 1978:

340). [Earliest reference 299 B.C. J

As one ancient civilization eclipsed another, legal

habits and conventions changed and beliefs regarding cause and

effect and the construction of human motivation went through

a series of transformations. Medical theories of illness and

disease came into existence and were supported by various

schools. Ancient Rome represents probably the single most

important ancient civilization for the study of medical

forensics. Even though the Western Empire officially ended

in 476 A.D., the influence of Roman theories of law and

medicine and Roman institutions can be traced throughout the

rest of Western history.

The earliest Roman legal sources, such as
the Twelve Tables (c. 450 B.C.), referred
only briefly to the legal incapacities of
children and the insane. [Cite. J In the
third century B.C., however, the Lex
Aquila, which dealt with delictual obliga
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tions arising from wrongful damage to
property, contained more specific refer
ences on accountability: "[A] man who,
without negligence or malice, but by some
accident, causes damage, goes unpunished'."
(Platt and Diamond, 1966: 1230).

These same authors go on to discuss the Lex Cornelia which

specifically provided legal remedies for certain acts, "which

showed contempt of the personality of the victim or was of a

nature to lower him in the estimation of others, and was so

intended" (Platt and Diamond, 1966: 1230). The law exempted

those incapable of forming the requisite intent. It is

interesting to note the basis upon which a child or an insane

individual were seen as excused under this law, the former

being excused "by the innocence of his intentions, the other

by the fact of his misfortune" (Platt and Diamond, 1966:

1230). But Roman law was if nothing else very pragmatic and

even in the earliest codifications established some of the

legal doctrines which have continued to endure.

There [in the Twelve Tables] it was provided:

Si furiosus escit, agnatum gentiliumque
in ed pecuniague ejus potestas esto. . .
est ei custos non escit. [If a person is
a fool, let this person and his goods be
under the protection of his family or his
paternal relatives, if he is not under

the care of anypne] (Brakel and Ruck,
eds., 1971: 1).

14 The term "furiosus" is found frequently in the historical
literature after the advent of Roman legal traditions.
The need for a definition of this term creates something
of a dilemma. Brakel and Ruck, infra, state that it
"undoubtedly meant any mentally disabled person" (Brakel
and Ruck, 1971, p. 1). However, since Latin remained

(continued. . . )
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What is surely most important in the Roman tradition for our

understanding of the forensic status of physicians is that

case in which the law of guardianship applied. Since the

father or the male relative in charge of the household held

the paterfamilias he was sovereign in the family in the same

way that king or emperor held sway over the nation and had all

family members, slaves and property under his care and con

trol. He could decree the death of a recalcitrant child or

a contumacious slave. Thus, the appointment of a guardian was

only necessary in the case of a male who had become deranged,

had others in his care, and was not in the care of someone

else. In time, problems eventually arose with which the law

had to contend.

What was the status of a mentally disabled
person during his lucid moments? Was he
still under the protection of a guardian?
If not, was it necessary to name a new
guardian each time the illness returned?
And what was the status of a testament

made by him during his lucid moments?
(Brakel and Ruck, eds. : 1).

Amundsen and Ferngren in an article entitled "The Foren

sic Role of Physicians in Roman Law" detail the issues which

**(...continued)
the language of educated Europe long after the fall of
Rome, the word went through an evolution taking on
various symptomatic colorations. George Rosen expresses
his view of what "madness" meant to the ancients. "Among
the Greeks and Romans, mental derangement was similarly
defined in terms of the appropriateness of behavior in
a given context" (Rosen in Mora and Brand, eds., 1970,
p. 173).
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were considered important, the fashion in which these issues

were given attention, and the official roles which existed to

administer the legal decisions. They begin by examining an

epigram suggested by Dr. Jaroslav Nemec:** "Medici non sunt

proprie testis, sed maius est iudicium quam testimonium

(Physicians are not properly witnesses, but it is rather a

matter of judgment than of testimony.)" (Amundsen and

Ferngren, 1978: 39). 16 However widely known this phrase may

be, these authors could find no evidence supporting its

existence in the Roman codes and no corroboration from legal

historians.

Furthermore, those areas of the law which Sidney Smith

points to as enjoining "cooperation of medical experts in a

considerable variety of legal problems" (Smith, 1951: 601)

such as existence of pregnancy, cases of sterility, impotence,

rape, etc., were problems specifically in the charge of the

midwife. Recalling Ackerknecht's comment (Footnote 15: 29),

this claim of Smith can be seen as shifting the prestige of

15 Dr. Jaroslav Nemec is the compiler of the International
Bibliography of the History of Legal Medicine and
Highlights in Mediolegal Relations both volumes of which
are published by the National Institutes of Health.

16 Sir Sidney Smith freely translates this phrase to mean
". . . that the medical expert is not used to proper
advantage if he is regarded simply as an ordinary
witness, appearing for one side or for the other side;
his function is rather to assist the judiciary by
impartial interpretation and opinion, based on his
specialized knowledge" (Smith, 1951, p. 601).
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expert status from the midwife to the physician at a point in

time when the medical profession was not (regularly, if at

all) invited into the court.

Amundsen and Ferngren substantiate the role of the

midwife in their discussion of the weighing of evidence.

"During the classical period of Roman law, there were two

major exceptions to the principle of the free weighing of

evidence by a judge" (Amundsen and Ferngren, 1978: 46) and

those two exceptions were agrimensores (land surveyors) and

midwives. Handwriting experts were added later to answer

questions in cases of forgery.

In Roman legal procedure, a iudex or judge had very wide

discretion in gathering and considering evidence. He was

permitted the counsel of the adsessores. "The adsessores were

to be men whose wisdom judges deemed essential" (Amundsen and

Ferngren, 1978: 46) and who were learned in jurisprudence.

However, these authors could find no evidence that either on

a regular or exceptional basis were adsessores members of

professions whose knowledge could help decide questions of

fact.

We have found no evidence to suggest that
physicians enjoyed any forensic status in
Roman law; nor is there in Roman legal
literature any indication that physicians
performed legally mandated forensic
functions in any way comparable to those
exercised by the agrimensores and midwives
(Amundsen and Ferngren, 1978: 48).

123



Keeping this last statement in mind, let us consider the

following:

Illness and insanity were of interest to
Roman jurists for a variety of reasons.
When a person was seriously ill the law
ordained that a curator could be appointed
to represent his interests, and he could
be excused from appearing in court as a
defendant or plaintiff or acting as a
judge or as an arbiter (Amundsen and
Ferngren, 1978, pp. 41-42).

Interestingly, ". . . illness or insanity excused one from

performing the duties of a guardian" (Amundsen and Ferngren,

1978: 42). 17 What becomes a fascinating puzzle is the ques

tion of how the Romans were able to detect and certify the

existence of illness or insanity without pressing physicians

into service as experts. "The only instance that we have

found in Roman legal literature where there is any mention of

certification by a physician involved the medical discharge

of a soldier (Amundsen and Ferngren, 1978: 44). 18

17 In these last two quotations, it is possible to detect
the modern institution of conservatorship and one of the
elements of the sick role as propounded by Talcott
Parsons.

18
Amundsen and Ferngren also cite the line in Pliny which
narrates the examination of the body of Julius Caesar
after his assassination in 44 B.C. The physician
Antistus was of the opinion that of the twenty-three
wounds which had been inflicted, only the wound which
punctured the chest was fatal. This stray opinion seems
to have been exceptional. Also, the presumed poisoning
of Germanicus, the grandson of Augustus, was not made the
subject of forensic study. No physician was called to
examine the body. (Amundsen and Ferngren, 1978: 48–52).
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At this stage in the discussion, I believe it is worth

while to stop for a moment and consider distilling the issues

in Roman law relevant to insanity before turning to later

periods. It appears that Roman law deals primarily with

questions of guardianship and is not plagued by the almost

singleminded concern with criminality one finds in modern

sources. The question of intention, while important in the

ancient literature, is overshadowed by issues of custody,

protection, and status. In order to understand the reasons

behind the difference in emphasis, it would be necessary to

survey criminal process in Roman law and the nature of the

Roman state and its relation to peacekeeping. Private law was

still a large part of legal process and the payment of money

could act as a remedy even in a case of murder if the rela

tives (or owner, in the case of a slave) would agree to such

payment instead of some form of physical retribution against

** would insanity have mitigated the paymentthe malefactor.

of such money if the insane individual was in the custody of

a guardian? Would the guardian then bear the responsibility

for the damage? Such questions although of great interest may

19 Roman law was not exceptional in this respect. In
describing the law in Anglo-Saxon and Danish England,
Walker makes the following points:

"I suggest that the pre-Norman practice in dealing with
serious offences [sic] by the insane, such as homicide,
was to make the offender's family pay and look after him,
and that this was done without presenting him formally
for trial: local knowledge of his insanity settled the
matter without the necessity for that" (Walker, 1968:26).
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only be mentioned in this context.

To follow the process by which the Romans certified

insanity a step further, let us consider the following:

In cases where a curator is to be
appointed to discharge the affairs of one
who is considered insane, the praetor is
urged to investigate the case most
thoroughly "since many people feign
madness or insanity" so that they may
evade their civil obligations [Citing
Digesta 27, 10, 6 (Ulpian) ) (Amundsen and
Ferngren, 1978: 43).

Here we find the existence of an official, a praetor, whose

responsibility is investigative. The Roman law recognizes the

possibility of feigned madness and makes a recommendation that

steps be taken to reveal the true nature of the case. What

criteria a praetor was to use in making such a determination

would make an interesting excursion into Roman forensics.

However, the importance of this passage is its establishment

of a nonmedical procedure for determining the status of an

individual's behavior.

Insanity and recovery from insanity could
be proved as any other fact; no special
proofs were necessary, neither was a
decree or any sort of declaration by a
person in authority. "There appears to
have been no procedure outlined by the
[Roman] law for the solution of doubts and
disputes, that might arise from time to
time, as to presence or absence of that
degree of mental capacity necessary for
the placing of juridical acts in those
persons whose insanity was intermittent
or partial. We can hardly presume that
experts in the sphere of health and sanity
were resorted to, as they are today, for
there is no intimation of such a procedure
in the law. Moreover, experts in such a
highly specialized field as the one under
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consideration would scarcely be available
in Roman times" [cite] (Sesto, 1956: 33).

Following the fall of the western Roman Empire in 476,

the institutions and traditions of Roman thought and culture

were preserved indirectly by the growing authority of the

Roman Catholic Church on the one hand and by the power of the

Eastern Roman Empire on the other, which did not fall until

Constantinople was taken by the Turks in 1453. As the various

Gothic hordes were Christianized and thus indirectly

Romanized, Roman Law continued to have an impact through the

mediation of Canon Law.”

The attitude of the Roman jurists
towards mental disease was adopted by
subsequent jurists down to our own day.
The jurist is not chiefly concerned with
the causes, the nature, the distinctive
characteristics, and similar problems
connected with mental illness. The law
considers the fact, the existence of
mental disease in a particular case, and
its consequences as to the performance of
juridical acts (Sesto, 1956: 35).

20 "It was Canon law which insisted upon moral guilt, or
guilty intent, as a necessary component of crime.
Common law crimes have two essential elements, the act
and the intent" (Quen, 1968: 44).
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The world of the Middle Ages, roughly the period from 476

to 1646, ** did not witness any dramatic developments in the

understanding or management of deviant behavior. However,

there was significant growth in the law.

The Emperor Justinian in 528 A.D. ordered a commission

under the lawyer Tribonianus to review and codify the enormous

corpus of Roman legislation which had accumulated. The Code

of Justinian which came to be known as the Corpus Iuris

Civilis (distinguishing it from Canon Law), "is of great

importance to the history of medicine in general and the

history of legal medicine specifically" (Nemec, 1976: 11).

Insanity was one of the medical issues with which this Code

dealt. The following quotation gives a summary of the status

of the insane established by the Code of Justinian:

The insane, therefore, was to retain not
only the ownership of his property for the
duration of his illness, but also his
position, rank, and even his magistracy,
if he were a magistrate at the time the
illness struck him. However, the law did
recognize the juridical capacity of the
insane person. He was likened to a person
who was absent, asleep or even dead.

21 These dates are, respectively, the fall of the Western
Roman Empire and the English Civil War (1646). Alter
nate ending dates which might be as useful in setting off
this period are: 1519 (the beginning of the Reformation
in Germany) ; 1688 (the Glorious Revolution in England);
or 1789 (the beginning of the Revolution in France). It
is clear that some of the institutions, constructions of
self in terms of hierarchies of power, religious domi
nances, monarchical hegemonies, and economic arrangements
which characterized the "Middle Ages" could be found in
various parts of Europe on the threshold of the 20th
century.
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Consequently, he was considered
unable to make a valid will according to
the principle of law: "Soundness of mind,
not health of body, is required of a
testator when he makes his will." Gaius
in his Institutes wrote: "An insane person
cannot contract any business whatever
because he does not understand what he is

doing." In the matter of legal respon
sibility or culpability for wrongdoing,
the Roman law followed a principle stated
in one of the opinions of Paulus, namely,
that an insane person, like an infant, was
incapable of malicious intent and the will
to insult. Accordingly, he was to be
considered immune from any action for
damages (Van Ommeren, 1961 : 6).

Once the Church had become established in Europe and had taken

unto itself Roman institutions and traditions, it needed to

answer many practical questions relating to insanity. How was

matrimonial consent affected by insanity? Could the insane

receive the sacraments of the Church? Could a priest who

became insane continue in his role? Should divorce be per

mitted when one of the partners became insane? How could it

be determined that insanity was not being feigned in order to

obtain a divorce?

In secular life, the authorities also had to contend with

similarly difficult questions. How was it possible to detect

a criminal who feigned madness to avoid punishment?” What

22 Israeli attorney H. H. Cohn has recognized the importance
of feigning in the history of psychiatry and its relation
with the law. He states, "The simulation of insanity
(or, as it is called in Israeli military slang,
"artistics") presents, of course, a legal problem of some
magnitude, and has done so apparently throughout legal
history. It is one of the phenomena to which we men of

(continued. . . )
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were the rights of the insane who were in remission? Who

would act as guardian to an insane serf, an insane vassal, an

insane knight, or an insane king? and what was to be the

disposition of the individual's property in each of these

cases? The question which underlies all these others and

which is of major significance for this research is the

following: How was it decided that any particular individual

was insane, i.e., how was insanity recognized? More impor

tantly, who was given the responsibility of determining the

presence of insanity and in what kind of legal or extralegal

process was this determination made?

Unfortunately, it does not seem possible to give a

satisfying answer to these last questions given the historical

sources readily available. Preliminarily, it can be said that

no evidence seems to exist which indicates that physicians

were used as experts in the resolution of any of these ques

tions (or in the resolution of many other legal questions, for

**(...continued)
the law are eternally indebted, for were it not so much
in evidence, I am afraid we would have had to forego much
of the benefit not to speak of the pleasure which we
derive from our acquaintance with, and the opinions of,
the psychiatrists. The knowledge of how old this
stratagem is, and how widespread it was even in anti
quity, may perhaps contribute to our understanding on the
great demand for, and of the indispensability of,
psychiatrists in our time" (Cohn, 1986, p. 62).
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that matter) during the Medieval period.”

There might be a temptation at this point in the histori

cal exegesis to survey various legal theories of insanity or

medical practices. However, having already postponed the

amplification of many of the legal and medical issues which

have been raised, I believe that it should be clear that the

history and sociology of forensic psychiatry shade into a

large number of subareas. It would be impossible, however,

to explore all of them. Thus, the focus remains upon the

law/psychiatry interface and those times and places during and

in which we find forensic problems under lay jurisdiction and

the beginnings of medical involvement in legal affairs. I

also wish to support the contention, that physicians were not

consulted as psychiatric forensic experts until modern times.

In an article entitled "The Beginnings of Forensic

23 "Erwin Ackerknecht locates the first actual reference to
medical experts in 1511, when Phillip the Handsome spoke
of his "well beloved surgeons, sworn experts to the
courts of Paris". [Cite. J." (Eigen in Bynum, et al.,
eds. , 1985, Vol. II, p. 38).

Cf. "The modern beginnings of forensic medicine may be
said to originate in 1507, when the Bishop of Bamberg
drew up a penal code in which the services of medical men
were to be utilized in all cases of violent deaths, a
provision almost immediately adopted in Bayreuth, Anspach
and Brandenburg. The other states of Germany resisted,
but eventually Charles V in the Diet of Ratisbon in 1532
in the Constituto Carolina required evidence of medical
men in all cases where their testimony could enlighten
the judge or assist investigation in such cases as
personal injury, murder and pretended pregnancy. This
can be considered as the date of the origin of recogni
tion of the expert witness" (Gerber in Schroeder, ed.,
1961: 197).
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Medicine in Bologna (With two unpublished documents), "

Alessandro Simili gives us an insight into how the earliest

employment of medical men as experts in courts of law was

established in the legal code of 13th century Bologna. **

The city of Bologna was the first city in
Europe to promulgate a precise legal code
and set up a service of expert medical
investigation in all cases of offenses
against the human being. This code and
service covered cases of aggression,
wounds, blows, and so on, as well as of
poisoning, and included recourse, whenever
necessary, to autopsy" (Simili, in
Karplus, ed., 1973: 91).

This Code went on to establish after further refinements in

1292 the qualifications a physician must have to satisfy the

municipal authorities, the fees which were to be paid to

investigating physicians and the manner in which such physi

cians were to be chosen. Among these were: 1) the physician

had to be over 30 years of age; 2) the physician had to have

lived in Bologna 20 years; 3) the names of physicians would

be put in bag and drawn by four elders; and 4) the judge would

be fined if the procedures for choosing were not adhered to

24 "Bologna is by no means the only one of the medieval
Italian cities that incorporated into their laws detailed
rules for medical experts. Such rules are also found,
e.g., in the city statutes of Padua (1316), Genoa (14th
century), Mirandola (1386), Bassano (1389), Florence
(1415), Verona (1450), Brescia (1470), Milan (1480),
Ferrara (1506), Genoa and Urbino (1556). These cities
that played such a tremendous role in the genesis of
modern economics, political thought and art, must
therefore also be regarded as among the most influential
factors in the establishment of legal medicine" (Acker
knecht in Burns, ed., 1977, p. 251).
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(Simili, 1973: 95.).25 Thus, it is only at the end of the

thirteenth century that we find the recognition of medical

expertise by statute.

Volk and Warlo have drawn a picture of medieval Freiburg

and the development of forensic medicine in that community.

"In medieval Freiburg forensic medicine was in the hands of

the sworn surgeons" (Volk and Warlo, in Karplus, ed., 1973:

109). The surgeons (barber/surgeons) belonged to guilds and

were not expected to cede their place as experts to the

medical faculty which remained academic and aloof from the

problems of the mundane world.

The fact that medical experts were called
upon by the Court, eVern before
zacchia, t”) has so far remained unknown.
Our own research of manuscripts in the

25 In this Code further evidence is found of the great use
made of Notaries in European systems of law. "In an
update to the earlier code in 1265, it was stated that
a notary was sent by the judge to the wounded person.
The Notary would set down how many wounds and to which
parts of the body" (Simili, in Karplus, ed., 1973, p.
92).

26 "The first complete edition of Paolo Zacchia's monumental
work [Questiones MedicoLegales] was printed in 1654 in
Rome. At that time the author was Proto medicus of the
Papal State and medical advisor of the Rota, the High
Court of the Roman Catholic Church" (Karplus, 1973, p.
125). This work of Zacchia's was considered the finest
exposition and synthesis of medicolegal questions for
many years after its writing and illustrates the sophis
tication which had developed in medicolegal thinking by
the middle of the 17th century. "[Paolo Zacchia] . . .
may be rightly considered the founder of the medical
jurisprudence of insanity; . . ." (Zilboorg, in Hall,
ed., 1944, p. 508). Gregory Zilboorg, noted medical
historian, names Cornelius Agrippa (1486-1535) as "the
founder of the medical jurisprudence of insanity. . ."
(Zilboorg, 1944: 509).
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municipal archives of Freiburg i. Br. show
that scientific forensic medicine was
preceded for centuries by an empirical
prescientific form that was motivated by
the practical demands of the courts (Volk
and Warlo, 1973: 101).

Although Simili credits Bologna with establishing the first

legal code conferring expert status on physicians, Volk and

Warlo seem to suggest that there existed a pragmatic system

of expertise which was pressed into service when needed even

if not recognized officially by statute. They go on to

present a piece of information which seems to indicate the

need for serious investigation.

The earliest dissections which are

reported South of the Alps, already in the
14th century, i.e. in the early Renais
sance period, are almost all carried out
before court. It was a forensic interest

that led to new insights into anatomy and
thus to a new concept of medicine based
on anatomy (Volk and Warlo, in Karplus,
ed., 1973: 101).

Erwin Ackerknecht, psychiatrist and historian, has also

commented on this matter:

In 1302 Bartolomea da Varignana of Bologna
performed a medicolegal autopsy in a case
of suspected poisoning of a nobleman
called Azzolino. A medicolegal postmortem
is also credited to William of Saliceto

(about 1201-1280), another famous
Bolognese surgeon. It will be realized
that these dissections are among the
earliest recorded in modern history, that
they took place in Bologna, which was
outstanding because of its law school and
which with Mondino de Lucci (c. 1270-1320)
became an early center of the anatomical
revival on which all modern medicine is

based. Charles Singer has made a good
case for the theory that the modern study
of anatomy grew out of the first medico
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legal dissections (Ackerknecht in Burns,
ed., 1977: 251).

This last sentence suggests as does a great deal of the data

already presented that what are taken as strictly medical

concerns today were defined within the boundaries of other

professional jurisdictions at different times and in different

places. It also suggests the possibility that the evolution

of medical practice itself, including, a fortiori, psychiatric

practice, was channeled in part by the practical interests of

courts of law. Such a conclusion, if supported by further

research, would exemplify an interactive model of professional

evolution wherein the law provided a stimulus to medical

research and medicine provided a legitimation for legal

procedure by further rationalizing the process of fact

finding.”

This process of rationalization can be followed in 14th

century Venice, a city-state which prided itself on having a

well-ordered system of governance. In an article entitled

27 "The historian of medicine must turn his attention at
times to the Hammurabi Code, to the common law, to the
commentaries of Coke (1552–1634) and Blackstone
(1723–80), (the great English jurists), to statute and
positive law as well as Imhotep, Hippocrates, Galen,
Avicenna, da Vinci, Harvey and Jenner if he is fully to
understand the growth of medicine. For without law we
should not have standards of medical practice; without
law, the health of communities would be at a low level;
without law, instead of enjoying the advancement of
medical progress, we should be uncivilized. In other
words, any development in the history of medicine which
affects the health of peoples must have its counterpart
in law" (Spector in Burns, ed., 1977, p. 273). [Emphasis
added. J
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"Excusable Murder: Insanity and Reason in Early Renaissance

Venice", we find a reliance upon the Corpus Iuris Civilis of

the Emperor Justinian which provided legal precedent for

excusing the insane from the consequences of their acts.

However, we are cautioned against interpreting legal affairs

solely as a response to precedent:

For in Venice the members of the ruling
group that made the decisions determining
the fate of the insane were primarily
merchants and bankers, i.e., practical men
largely amateurs in the affairs of state
and criminal law. Legal precedence had
meaning and weight for them, but an
evolving structure of perceptions turning
around their vision of reason as central
to an orderly, disciplined existence was
much more important in their decision to
excuse the insane of responsibility for
their crimes (Ruggiero, 1982: 110).

It is significant that the men who made the decisions as to

the determination of insanity and the disposition of the

insane were not physicians. Ruggiero, in making the following

point, neatly encapsulates the attitude which prevailed during

the Medieval period:

Significantly, the determination of
insanity was a legal one; physicians were
not consulted, although physicians were
legally required to testify on the physi
cal aspects of murder. This is not
surprising. Insanity was traditionally
a community judgment, not a medical one.
. . (Ruggiero, 1982: 111).

In researching the history of forensic psychiatry, I have

found that it is not at all clear how and by whom determina

tions of mental status were made prior to and during the
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Medieval period. Such a statement as found above which

characterizes this determination as a "community judgment" is

a rare and welcome speculation. Richard Neugebauer in an

article entitled "Treatment of the Mentally Ill in Medieval

and Early Modern England: A Reappraisal" (1978) provides an

excellent starting point from which to answer this question

and a view of how English law transformed Medieval practice.

A discussion of this article will link the Medieval to the

Modern Period and the world of continental practice to that

of England.

One of the oldest documents we possess on
the subject of the English Crown's juris
diction over the mentally ill dates from
the thirteenth century. This document,
Prerogative Regis, which was probably
written by a Crown official, sets forth
various royal rights and duties, including
those over the insane (Neugebauer,
1978: 159)

The Prerogative Regis” drew an important distinction between

what it termed "natural fools" and those who were "non compos

28 "The king's right is distinctly stated in the document
known as Praerogative Regis, which we believe to come
from the early years of Edward I [1272-1307]. The same
document seems to be the oldest that gives us any clear
information about a wardship of lunatics. The king is
to provide that the lunatic and his family are properly
maintained out of the income of his estate, and the
residue is to be handed over to him upon his restoration
to sanity, or, should he die without having recovered his
wits, is to be administered by the ordinary for the good
of his soul; but the king is to take nothing to his own
use. Once more we see prerogatival rights while feudal
claims fall into the background. . ." (Pollock and
Maitland, 1968 [1895.], p. 481).
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mentis."

Natural Fools suffered from congenital
intellectual abnormality, whereas persons
non compos mentis developed their condi
tions postnatally. Furthermore, the
impairment of persons non compos mentis
was not restricted to subnormality but
included all psychiatric disorders, as
long as they commenced after birth. Also,
while natural folly was assumed to be
permanent non compos mentis could experi
ence temporary or permanent recovery
(Neugebauer, 1978: 159).

The impact of this distinction was felt not only by the

individuals so labelled, but also by their families and all

who depended upon their estates. The revenues and possessions

of natural fools fell into the hands of the king, who gained

not only the custody of the actual person but who also became

responsible for supporting the family of such persons. Such

support called for only the minimum necessities of life.

Persons non compos mentis were treated differently. Their

revenues and estates were put under a kind of guardianship by

the king who was responsible for supporting such individuals

and their families in a manner related to their station. The

king could not alienate property or cause waste and had to

return any revenues which had been obtained during the guard

ianship, which could be terminated upon the remission of the

symptoms.

The difference in legal treatment accorded these two

recognized behavioral categories raises some interesting

questions. It would have been in the interest of the families
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and a great many others to have an individual regarded as non

compos mentis rather than a natural fool since the disposition

of property and family fortunes would have been at stake. Was

such the case? Did individuals and/or their families raise

objection to the kind of determinations which were made? Were

attempts made to stagemanage deviant behavior in order to

avoid the operation of the Prerogativa Regis altogether? How

was it decided and by whom that an individual fell into one

or another of these categories?” Were physicians employed

in this process? Unfortunately, these last questions are not

directly answered by the article under discussion. However,

Professor Neugebauer does not at any point refer to the

existence of medical involvement in the determinations

required by the Prerogativa Regis. The following excerpt

further establishes the nature of such determinations as being

"community" judgments:

Examinations of persons suspected of
mental impairment were conducted before
a jury of twelve or more individuals.
These examinations, often referred to as
inquisitions, were set in motion by writs
issuing from Chancery. (These inquisi

29 Neugebauer describes a contradiction between the language
of the Prerogativa Regis and the writs used to call an
inquiry into the mental status of an individual. Some
of the writs he examined confuse the two categories in
a way which allows more types of deviant behavior to fall
within the category of natural fool which is revenue
producing for the crown whereas the other category was
not (Neugebauer, 1978, p. 160-161). "Blackstone mentions
the income of idiots' estates as a source of revenue; but
the 'clemency of the crown and the pity of the juries'
gradually assimilated the condition of idiots to that of
lunatics" (Holdsworth, Vol. I, p. 474).

*
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tions have nothing whatever to do with the
institution by the same name of the
Catholic Church.) The writs were directed
either to the sheriff, to the county agent
of the Exchequer, known as the eschaetor,
or to a commission. The officials were
authorized to investigate the mental
status of the individuals in question, to
determine the extent, nature, and value
of his property, which portions of it he
had aliened while insane, and the name of
his heir (Neugebauer, 1978: 160).

Those who performed the examinations and were the final

decision-makers all appear to be nonmedical officials.

This system of inquiry lasted in one form or another from the

late 13th century until approximately 1540 when such matters

were placed by statute under the Court of Wards, which after

1542 was called the Court of Wards and Liveries. "From 1540

to the mid-1640's, this Court handled mental disability

matters in a more formal, bureaucratic, and routinized manner

than had prevailed previously" (Neugebauer, 1978: 160). After

the English Civil War and the death of Charles I, this Court

was abolished by statute and the matters which had fallen to

it become the concern of Chancery where such matters are heard

today.”

In spite of the growing rationalization of this process,

physicians were still conspicuously absent from the delibera

3 O It is for this reason that I have chosen the English
Civil War as a marker for the Middle Ages. "The English
Civil War put an end to the activities of the Court of
Wards and Liveries and to the royal jurisdiction over
feudal wards" (Neugebauer, 1978:167).

* *
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tions involved. I have not found any reference which pre

cisely dated the entry of physicians into Chancery Court for

purposes of presenting expert testimony. This may be a

question needing further attention. In any case, psychiatry

as a specialty was only just beginning to evolve.
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CHAPTER 5

TO F F NSIC PSY TR

The Modern Period

Up to this point little has been said about medical or

legal theories concerning insanity. What seems to charac

terize the modern period is the proliferation and evolution

of medical and legal theories concerning the behavior of the

insane, the tests through which true insanity has come to be

recognized, and methods for the treatment of the insane.

Older humoral or demonological theories were abandoned

(sometimes without clear replacement), the common sense tests

for idiocy or lunacy were set aside, and the treatment

accorded those defined as mad or lunatic changed from family

guardianship to care in an asylum. What did not change was

the role that insanity had at law in invalidating the acts of

an individual so defined.

We shall find that the modern period is one of both close

collaboration and suspicious alienation between jurists and

physicians. Courts of law have not only operated as forums

through which psychiatric theoretical evolution could find

expression, they have also provided a kind of informal

licensure, albeit as legal legitimation, for a profession

which has been from its earliest beginnings unsettled and at

odds with itself. I believe that the evolution of forensic

psychiatry in the modern period is best exemplified in the
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relationships which obtained between men across professional

lines and some of the cases through which either collaboration

or alienation was expressed. I have avoided quite consciously

reviewing the history of the insanity defense, mens rea,

punishment of crime, witch trials, and a host of other

subjects which are taken as somehow naturally embodying the

territory of psychiatric expertise in the greater part of the

literature on forensic psychiatry. This focus on the criminal

or purely legalistic aspects of the history of forensic

psychiatric seems to have obscured its emergence as a profes

sion, submerging the form of its evolution in the content of

its work. Further, psychiatry as a formalized discipline or

licensed profession had not yet come into existence when all

these aforementioned subjects had already had a long history

in the law.

The Prerogativa Regis made a simple distinction between

those born natural fools and those whose mental impairments

occurred after birth and which were open, therefore, to either

temporary or permanent cure. These two distinctions were

slowly expanded upon by medical men until, in the 17th

century, Robert Burton (1577-1640) and Thomas Willis

(1621–1675) each produced their own taxonomy of mental
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disorders. * One of the most significant disorders for the law

was melancholia because the delusions under which a melan

cholic labored might be transitory. The following describes

one of the momentous observations made by the physician Thomas

Willis (quoted in his own words):

He [Willis] also differentiated melan
cholia into two types: a universal type
in which "the distemper'd are Delirious
as to all things, or at least as to most;
so that they judge truly almost of no
subject"; and a particular type in which
"they imagine amiss in one or two par
ticular cases, but for the most part in
other things, they have their notions not
very incongruous" [cite] (Jackson, 1983:
176).

Such distinctions had more than a little to do with the entry

Of psychiatry into courts of law as the following will

attempt to make clear.

A contemporary of Thomas Willis, "Matthew Hale

(1609-1676), the noted English jurist who became lord chief

justice, seems to have made the first use of the term [partial

insanity] while considering mental disorders that might

mitigate legal responsibility in 'capital offenses"" (Jackson,

Robert Burton wrote The Anatomy of Melancholy and Thomas
Willis produced Two Discourses Concerning the Soul of
Brutes Which is that of the Vital and Sensitive of Man
These were not the only such taxonomic works on mental
disease, but they represent two of the most important in
the 17th century.
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1983 : 173).” In contrast to what Hale saw as "partial

insanity" under which category he placed melancholia, he

posited a "perfect madness" or "total alienation of the mind."

Although the entire category of melancholia eventually fell

out of use as physicians such as Benjamin Rush (1745-1813) and

Jean-Etienne-Dominique Esquirol (1772-1840) renamed and

replaced it, Hale's distinction was an opening in the law to

further medical refinements; ". . . Hale emphasized that the

focus in legally determining insanity not be on the actions

performed by the defendant but on his or her state of mind"

(Mora, 1976: 1419).

From what source did Hale take his notion of partial

insanity since he was not a physician but rather a jurist?

Stanley W. Jackson in an article entitled "Melancholia and

Partial Insanity" (1983) suggests some tantalizing evidence

for this early connection between medicine (early psychiatry)

and law. In discussing the contributions made by Willis and

Hale to this concept of partial insanity Jackson states:

His [Willis's] "universal melancholy" and
"particular melancholy" are remarkably
similar to Hale's "total insanity" and the
first of his two versions of "partial
insanity," with the terms being different
but the concepts essentially the same.
Although each of these men may have been
independently drawing on their predeces
sors, the similarity raises the question

Hale is particularly known in legal history as the author
of the History of the Common Pleas of the Crown.
Although this work was written during Hale's lifetime,
it was first published only in 1736 (Jackson, 1983: 182,
footnote 1).
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as to whether one of them might have been
influenced by the other. They were
contemporaries, and they were each
oriented to the Oxford area and London.
But more suggestive are the comments of
Hale's friend of his later years, Richard
Baxter, who mentioned that Hale was
familiar with Willis's writing . . .
(Jackson, 1983: 180).

Not only does Jackson trace the possible connection between

Willis and Hale, he goes on to speculate that Hale's notions

surrounding the concept of partial insanity, having only been

published in 1736, might have had some influence upon the

climate of medical opinion in the 18th century. Thus, Hale

seems to have developed his ideas on this subject partly from

medical sources; and, the cross-fertilizing nature of the

law/psychiatry relation seems to have continued in the follow

ing century with medical constructions possibly influenced by

a legal theorist.”

Hale singles out melancholy distempers as
just such a "partial state' of insanity,
and the separation of melancholia from
other, more "furious' diseases carried
profound courtroom significance given the
prevalence of melancholy distempers not
only in medical literature of the early

Jackson cautions against taking too much from these
connections. "Hale's work containing both the concept
of partial insanity and the term was published in 1736,
and Locke's writings had a significant influence on many
aspects of eighteenth century thought, but it is not
clear that either of them had any direct role in influ
encing this outcome" (Jackson, 1983: 181). The "outcome"
here is the association of melancholia with "limited

derangement" or partial insanity. I believe that Hale's
elevated position, the fame of his book, and the ultimate
acceptance in law of this concept (partial insanity)
suggest that his influence should not be minimized
without carefully examining its traces.

I
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nineteenth century, but as one of the more
frequent grounds for alleging insanity
[cite] (Eigen, in Bynum, W. L., et al.,
eds., 1985, Vol. II: 36).

Such relations between medical and legal professionals

have continued and multiplied down to the present day. The

Willis/Hale connection has been proffered here as an early

exemplification of this trend. There is little opportunity

in this context to do more than indicate such cross-profes

sional interactions which have great significance not merely

for the histories of both law and medicine but also for the

sociology of knowledge.

The importance of understanding melancholia for the law

stems from the law's need to differentiate sanity from

insanity and feigned insanity from "true" insanity. Various

tests have evolved in the law establishing an individual's

state of mind prerequisite to that individual's making a will,

entering a contract, being accountable for a crime or having

involvement in any number of juridical acts. The premier

criminal cases of the 18th and 19th century which revolve

around the issue of the appropriate test for insanity in cases

where this defense is raised shall be given some attention.

This attention will be limited to establishing the reliance

of courts upon psychiatric expert testimony and will not go

so far as to recapitulate the history of the insanity defense,

a subject upon which there is a both a large medical and legal

literature.
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Joel Peter Eigen in an article entitled "Intentionality

and insanity: what the eighteenth-century juror heard" (Eigen

in Bynum, et al., eds., 1985) reviews criminal cases heard at

the Old Bailey during the years 1760 through 1815. This

review is placed within the context of an emerging insanity

plea which was dependent upon medical testimony for its form

and direction.

Because the authority of medical testimony
had a potentially profound effect on the
conceptualization of criminal intent,
particular attention will be paid to the
social setting in which medical opinion,
judicial summations, and instructions to
the jury cast the imagery of insanity
against a central element of criminal
culpability: intentionality (Eigen in
Bynum, et al., eds., 1985, Vol. II: 34).

Eigen traces the insanity defense in English law to the jurist

and legal commentator Bracton in the 12th century. Criminal

law had a very "narrow and quite restrictive conception of

madness" in that only a finding of total lack of reason and

discretion could succeed in bringing in an exculpatory verdict

by vitiating the required intent. Hale followed Bracton in

this respect and this standard remained intact into the 18th

century.* For the purpose of the present study, however,

"The defense of insanity, however, remained much as
it was in Bracton's time until the famous case of Rex v.
Arnold (1724). [Cite. ) This case is the basis of the
so-called 'wild beast" test of insanity and is often
cited as a horrible example of the law's brutality. It
may be doubted, however, if such is the case, as Judge
Tracy was doing no more than indulging in overblown
rhetoric when he stated that in order to be excused from
criminal responsibility as insane, the accused must not

(continued. . . )
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Eigen's work is of interest because it establishes some

benchmarks for the entry of the physician as psychiatric

expert onto the legal stage (in criminal procedures).

"The trial of Earl Ferrers in 1760 marks the first

recorded instance of 'psychiatric" testimony offered in the

criminal trial" (Eigen, in Bynum, et al., eds., 1985, Vol. II:

37). Dr. John Monro, physician superintendent of Bethlem

(commonly known as Bedlam), testified as an expert witness.

He was examined by the accused Earl Ferrers himself, who

conducted his own defense.” The Earl had tried to prove his

own insanity but conducted so sagacious a defense that his

plea was not believed and he was found guilty and executed.

(In a fit of rage, the Earl had shot and killed his steward.) *

*(...continued)
know what he is doing, "no more than an infant, a brute,
or a wild beast'" (Dreher, 1967: 53).

5 "Ferrers pleaded insanity but not being allowed counsel
in conformity with the practice of the time found
himself in the impossible situation of having to estab
lish by his own wits that he was mad" (Hunter and
Macalpine, 1963: 568).

6 Foucault cites the report of a French case which under
lines the symbolic importance attached to the insanity
defense by various audiences, makes an interesting
contrast between the English and French experiences in
its application, and suggests that the defense is
peculiarly subject to abuse:

. . . in 1781, the parish priest of Champré had
been killed by the lord of the manor, and an
attempt was made to declare the murderer
insane: "the peasants, who were extremely
attached to their pastor, were furious and had
at first seemed ready to lay violent hands upon
their lord and to set fire to the castle. . .

(continued. . . )
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To summarize, the concept of madness which
had legal significance in 1760 was quite
restrictive: only defendants totally
lacking in memory, totally mad, could
confidently plead insanity, or 'senseless
ness'. To this was added the conception
of an inability to tell right from wrong"
(Eigen, in Bynum, et al., eds., 1985, Vol.
II: 37).

This legal definition of insanity was successfully chal

lenged in 1800 in the case of Rex v. Hadfield. Hadfield had

been a soldier attached to the Duke of York in the last years

of the 18th century. During fighting, he had sustained severe

head wounds which lead to his discharge from the Army and

resulted in permanent insanity punctuated by stereo-typical

delusions of the world's imminent end and his role as its

savior. To accomplish the world's salvation, Hadfield

attempted to assassinate King George III in order that he,

himself, would be executed; thus, in his own execution (mar

tyrdom) he believed the world would be saved. He missed his

object and was tried. Unlike the unfortunate Earl Ferrers,

Hadfield had counsel and was represent-ed by the superlative

jurist, Thomas Erskine.

In his speech for the defense, Erskine was able to re

imagine the insanity defense in terms of the effects of

disease processes, a shift from the older insistence upon

° (... continued)
Everyone protested, and rightly, against the
indulgence of the minister who deprived justice
of the means of punishing so abominable a
crime" [cite] (Foucault, 1979 [1977) : 61).
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tests of cognitive understanding or moral knowledge.

Delusion, therefore, where there is
no frenzy or raving madness, is the true
character of insanity; and where it cannot
be predicated of a man standing for life
or death for a crime, he ought not, in my
opinion, to be acquitted . . . I must
convince you, not only that the unhappy
prisoner was a lunatic, within my own
definition of lunacy, but that the act in
question was the immediate, unqualified
offspring of the disease . . . to deliver
a lunatic from responsibility to criminal
justice, above all, in a case of such
atrocity as the present, the relation
between the disease and the act should be
apparent (Erskine in Hunter and Macalpine,
1963: 571. ) [Original emphasis. J

The implications of these remarks seem to point toward a

greater involvement of physicians as experts since the

concept "disease" has been introduced into deliberations which

previously had defined insanity as a legal or even religious

matter.” In fact, in Hadfield's Case physicians Henry Cline

and Sir Alexander Crichton testified at trial as experts on

". . . the extent of the head wounds, the likelihood of brain

damage and the nature of his insanity" (Hunter and Macalpine,

1963: 568).

Eigen cautions against interpreting the results in Had

"It was no longer only the presence or absence of reason,
but the presence of delusion or a deranged state of mind,
which the jury was to take into account" (Quen, 1968:
45). In fact, Eigen traces the acquittal rate for trials
in which the insanity defense is raised from 1760 through
1815 and finds little to support any great impact of the
decision in Hadfield. It should also be noted that in
all criminal cases in English law it is the jury which
makes the ultimate determination of the sanity of an
accused.
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field's Case as betokening greater involvement of physicians

as psychiatric experts. In fact, the legal situation of those

pleading an insanity defense does not seem to have changed

very much from that which obtained during the Middle Ages.

. . . [T]he overwhelming majority of
insanity pleas between 1760 and 1815 were
made without the support of corroborating
medical testimony. Most often, lay
witnesses offered a description of the
accused's conduct, and juries acquitted
or convicted on the basis of this, and
other 'non-expert' testimony (Eigen in
Bynum, et al., eds. , 1985, Vol. II: 42)

In 1812, John Bellingham was executed for the murder of

Spencer Percevale, First Lord of the Treasury and Chancellor

of the Exchequer. Although an insanity defense was raised,

the decision in Hadfield's Case was ignored and the test of

knowledge between right and wrong was again employed.” In

1840, Edward Oxford attempted to assassinate Queen Victoria.

His subsequent insanity plea was successful. The Bellingham

decision was explicitly disclaimed. "Lord Chief Justice

Denman reaffirmed [in the Oxford decision] the primacy of the

question of the determining or responsible factor for the act:

the disease or the individual?" (Quen, 1968: 46). A pattern

seems to emerge from these 18th and 19th century cases: those

who succeed in their felonious aim fail in their insanity

plea ; the reverse also seems to be the case.

8 Dr. Jacques Quen, psychiatrist and historian, charac
terizes the Bellingham decision as "clearly a case of
judicial murder." (Personal communication.)
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The case which definitely breaks this pattern, if pattern

there be, and establishes a rule which has been maintained by

most American jurisdictions until the present day is the case

of Regina v. M'Naghten (1843). Daniel M'Naghten had mis

takenly assassinated Edward Drummond, the private secretary

of Sir Robert Peel, who was the British Home Secretary and the

true object of M'Naghten's aggression. The ensuing trial,

which exposed the delusions of persecution which had motivated

him to attempt the murder of Sir Robert Peel, is noteworthy

for the number of physicians who were called as expert wit

nesses. M'Naghten was examined by nine physicians and sur

geons among whom were: Edward Thomas Monro; Sir Alexander

Morison; Alexander John Sutherland; John Bright; and Forbes

Winslow. These men all opined that M'Naghten was "laboring

under a delusion' and that no doubt existed as to the ""

... presence of insanity sufficient to deprive the prisoner

[M'Naghten] of all self-control', and this despite the fact

that he might "be able to manage the usual affairs of life'

and have retained "a moral perception of right and wrong'"

(Hunter and Macalpine, 1963: 919). Dr. Jacques Quen has

characterized this case as the first in which "a parade of

physicians was brought in."”

M'Naghten was found not guilty by reason of insanity

after the case had been stopped by the judges. The two

Personal communication with Dr. Jacques Quen.
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physicians appearing for the Crown had agreed in the opinion

outlined in the preceding paragraph. This decision left the

Queen, the judges, and the public in a state of uneasiness

over the relatively undefined nature of that mental condition

which would permit an insanity plea to succeed. Following the

trial in March, 1843, the Chancellor of the House of Lords

addressed the House on the law of England regarding the

responsibility of the insane and offered to call a convention

of English judges. "Three months later, fifteen judges of the

Queen's Bench assembled to define the law" (Quen, 1968: 48).

To these judges, the Lord Chancellor addressed five ques

tions. "Their answers constitute what is known all over the

English speaking world as 'the McNaughton Rules' which govern

criminal law with respect to insanity to this day" (Hunter and

Macalpine, 1963; 920). **

Probably the most significant part of these rules for the

further development of forensic psychiatry is that found in

the answer to the second and third questions. These sought

guidance on the questions which should be submitted to a jury

and the terms into which these questions should be cast.

"That the jury ought to be told in all
cases that every man is presumed to be
sane, and to possess a sufficient degree
of reason to be responsible for his
crimes, until the contrary be proved to

10 In the United States, most jurisdictions follow the
M*Naghten rules or some form thereof. The history of
forensic psychiatry in America is, in part, the history
of attempts to improve upon or completely replace these
rules.

154



their satisfaction; and that to establish
a defence on the ground of insanity, it
must be clearly proved that, at the time
of committing of the act, the party
accused was labouring [sic] under such a
defect of reason, from disease of the
mind, as not to know the nature and
quality of the act he was doing, or, if
he did know it, that he did not know what
he was doing was wrong" [Emphasis added. J
(Trial of Daniel McNaughton, 1843 In :
Modern State trials. Revised . . . by
William C. Townsend, 1850, in Hunter and
Macalpine, 1963: 921).

Beside establishing the legal conditions under which psychi

atric expert witnesses would have to testify, the decision

in this case and the answer to the subsequent questions posed

to the panel of judges reveals an interesting and unexpected

influence upon the proceedings of English law. This influence

came from an American physician, Isaac Ray. If the M'Naghten

case can be seen as an essential ratification of the presence

of physicians in courts as experts on insanity, that ratifica

tion was achieved in no small part by the work of an American

physician, Isaac Ray.

Before developing this theme, some attention should be

paid to the early development of forensic psychiatry in

colonial America.

The American Experience

Albert Deutsch whose book The Mentally Ill in America.

A History of their Care and Treatment from Colonial Times

(1949 [1937]) is considered a classic in the field, has
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characterized legal treatment of the insane in colonial

America as mirroring in many respects the treatment accorded

such persons at Roman law. Provision was made for the dis

position of their property, but their persons, without the

Roman institution of guardianship, fared very poorly.

Further, Deutsch has described the role of medical men as

follows: "The responsibility for determining insanity was

always placed in the hands of civil officers - never of

medical men - and the guardianship of estates was variously

entrusted to governors, town selectmen, churchwardens,

vestrymen, justices of the peace . . ." (Deutsch, 1949 [1937] :

40). Thus, we find in colonial America another example of

non-medical authorities making determinations of insanity.

Gerald Grob has done a great deal of work in the area of

the history of mental institutions and the lot of the insane

in the United States. In Mental Institutions in America.

Social Policy to 1875 (Grob, 1973), we are presented with a

portrait of a society quite different from, but closely bound

and related to, the England which administered her colonies

from afar. English law regarding the guardianship of the

insane and their disposition if indigent supposedly was in

effect.

In terms of formal law, then, the pattern
during the seventeenth and eighteenth
centuries was clear. Provision was made
for guardianship, for the support of the
indigent insane, and, somewhat later, for
the confinement of those regarded as a
threat to the well-being of the community
(Grob, 1973: 9).
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However, many of the municipalities in the colonies did not

have the financial resources to manage a large welfare opera

tion. Many of the indigent insane were left to roam the

countryside and were regularly cast out of one jurisdiction

into another. It has been speculated that the nature of the

American frontier was such that it could absorb individuals

who could not otherwise be accommodated in close society

(Deutsch, 1949 [1937)). ** Compared with the growth of mental

asylums in Europe, such American institutions arose slowly and

needed theoretical justifications from abroad.

In 1752 the first hospital in the English
colonies, the Pennsylvania Hospital, was
opened, with the objective of admitting
mental patients, among others, and caring
for them on the model of ancient Bethlem
Hospital, popularly known as Bedlam, in
London, which had favorably impressed
visiting American physicians and laymen
(Dain, 1976: 1182).

11 "When the confinement of insane persons did come about,
it occurred because demographic changes slowly forced an
alteration in the pattern of welfare rather than as a
result of changes in medicine or hospital practice"
(Grob, 1973: 13).

And, "In the colonial period, the mentally ill, along
with other classes of dependents, were treated as a local
responsibility, primarily within their own or other fami
lies. The growth of cities in the early nineteenth
century changed the character of the problem. An
increase in scale brought higher concentrations of the
insane, the breakdown of informal controls, and a greater
demand for order and security" (Starr, 1982: 72).
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However interesting the history of the hospital care of

the insane in America may be, we must remain focused upon the

interface between psychiatry and the law. Even so, the growth

of hospitals and asylums did have a profound impact on this

interface in that the specialty of psychiatry emerged in large

part through the efforts of the superintendents of mental

hospitals.

By 1844 a large network of public and private asylums

existed in the United states.” In that year, thirteen

superintendents of mental asylums founded the Association of

Medical Superintendents of American Institutions for the

Insane (AMSAII). One of the founding members of that associa

tion was Isaac Ray who became the Superintendent of Maine

Insane Hospital in 1845 (and later was Superintendent of the

Butler Hospital in Providence, Rhode Island). Ray had begun

as a general practitioner in Eastport, Maine and at thirty

one had written A Treatise on the Medical Jurisprudence of

Insanity (1838). Winfred Overholser, psychiatrist and super

intendent of St. Elizabeth's Hospital in Washington, D.C. in

the early 1950's characterizes Ray's contribution in the

following manner. "In spite of his [Ray's] relative youth and

12 The following is a list of the location of some of the
early American mental hospitals and their dates of
establishment: Philadelphia, Pennsylvania - 1752;
Williamsburg, Virginia (first state supported mental
asylum) - 1774; New York Hospital, New York - 1791;
Frankford, Pennsylvania - 1817; Boston, Massachusetts -

1818; Hartford, Connecticut - 1824; Lexington, Kentucky
- 1824.
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isolation, he produced the first systematic treatise in the

English language on the relations of law and mental derange

ment" (Overholser in Intro. to Ray, 1962 [1838]: vii). This

work is heavily psychiatric and demands an understanding of

the medical thinking of the day. The element in Ray's think

ing which seems to have had the profoundest effect on develop

ments both within law and psychiatry is his notion of "moral

insanity."**

Some of Ray's work had been based on the work of Pinel,

Esquirol, Georget, and others. Ultimately, the notion of

moral insanity gained support among those who followed the

phrenologists (Gall, Spurzheim, et al.). 14 These men

attempted to connect particular mental faculties to particular

sites within the brain. Thus, following on this logic, it

would be possible for a person to be totally lucid and in

apprehension of the difference between right and wrong and yet

13 "In legal contexts the term "moral insanity" implied an
inability to conform to the moral dictates of society -
- as a consequence of disease, not depravity, and despite
the absence of traditionally accepted signs of mental
disturbance. The morally insane offender might seem to
be quite rational in conversation, even intelligent, be
able to solve problems and be subject to no delusions or
sensory misconceptions -- yet still be mentally ill"
(Rosenberg, 1968: 68).

14 "So much psychiatric attention was given to moral
insanity and related concepts such as irresistible
impulse and moral imbecility that they can be seen as the
psychiatric profession's major theoretical contribution
to the medical juris-prudence of insanity during this
formative period" (Tighe, 1983:26). ["Formative period"
refers to the years around which Ray published his
Medical Jurisprudence (1838). J
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commit felonious acts. Such an individual could be diseased

solely in that part of the brain which governed moral sensi

bilities. This point of view had both committed supporters

and vociferous detractors.”

However, for alienists (as early psychiatrists were

known) the debate over the issue of moral insanity had a very

significant impact. The work Ray had done affected the

outcome of the M'Naghten trial and became an influence upon

English and American legal usage.

Alexander Cockburn, counsel for the
defense [M'Naghten's defense J, followed
the lead of Lord Erskine [defense counsel
in Hadfield's Case] and attempted to
establish a more flexible test of excul

pable insanity. He made extensive and
almost exclusive reference to the work of

the American physician, Isaac Ray, in his
attempt to demonstrate that legally
exculpable insanity should include more
than disease of the intellect (Quen, 1968:
47).

In spite of Ray's influence on the M'Naghten decision, that

influence was undone in great part by the House of Lords and

its panel of judges, discussed above, which "clarified" the

M'Naghten decision so as to enshrine a knowledge test of

mental competence in criminal procedure. Ray had argued for

a medical understanding of madness; he believed the appro

15 "It seems to me, that juries have not unfrequently been
misled by the refinements of medical witnesses, who,
having adopted the theory of a purely moral insanity,
have applied that term to cases to which the term
insanity ought not to be applied at all" (Bucknill, 1981
[1856]: 57).
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priate test in a criminal case should not depend solely on the

cognitive processes of the accused, the understanding or

knowledge of right and wrong.

Even if the M'Naghten Rules did not bear out Ray's

thinking (and these Rules did specify that the accused need

labor under "a defect of reason" or 'disease of the mind'),

M'Naghten's case firmly established that the presence of

physicians as experts in courts of law was no longer problem

atic. During the period 1760-1843 (Earl Ferrers case to

M'Naghten) physicians had emerged not only as specialists in

diseases of the mind (alienists), but were regularly sought

after as experts in court. Further intensive research into

that period of time might establish in detail how the

specialty of psychiatry simultaneously emerged out of the

prior medical and legal universes of discourse and earned (or

had bestowed upon it) sufficient stature to testify in court

on the complex question of mental competence, a question which
16

the law had long been able to decide alone. Is it possible

that the emergence of psychiatry as a specialty depended upon

16 Ray had a decided view on this aspect of the law/medicine
relation. "Statutes were framed and principles of law
laid down regulating the legal relations of the Insane
long before physicians had attained any accurate notions
respecting their malady; and as might naturally be
expected, error and injustice have been committed to an
incalculable extent under the sacred name of law" (Ray,
1962 [1838) : 11). The tone and even the very substance
of this statement can be found throughout the literature
on the history of psychiatry authored by psychiatrists
(cf. White, 1923; Zilboorg, 1941).
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its gaining the status of expert in courts of law? Or rather,

did specialists in "diseases of the mind" need to appear

before jurists were willing to concede the value of such

special knowledge for legal deliberations? Is the law the

midwife of medical specialism?”

One rather curious feature which emerges from study of

the case law during the late 18th and early 19th centuries

surrounding the insanity defense is that the major cases cited

do not explicitly permit, mandate, or challenge physicians as

expert witnesses. There does not seem to have been much of

a discussion as to whether or not physicians should testify

as experts in these matters; rather, the debate seems to have

focused upon the terms and conditions under which such testi

mony would be received by the court. Certainly, the conflict

and/or cooperation between psychiatrists and jurists through

out the 19th century and up to the present has been over the

nature of those terms and conditions. *

17 I have not found any historical reference to statutory
authority for the presence of physicians in courts as
experts in mental disease. The growth of this phenomenon
seems to have been a result of legal usage and the
development of the law relating to evidence and expert
witnesses in general.

18 There are exceptions to this observation. Over the last
three decades, Thomas Szasz has written and worked to
have the psychiatrist removed as an expert from the
court. According to Szasz, mental illness is a metaphor
and a myth; therefore, psychiatry is not an expertise in
anything a court would want to know or could not discover
in a more direct and efficient manner (Szasz, 1953; 1970;
etc.).
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Janet Ann Tighe in her dissertation written in American

Civilization at the University of Pennsylvania entitled A

Question of Responsibility: The Development of Forensic

Psychiatry, 1838-1930 (1983) has presented an excellent

reconstruction of the relationship between law and psychiatry

as that relationship was formed through the interaction of

personalities and the emergence of diverse conceptualizations.

It is not possible to summarize the lengthy narrative of this

dissertation. However, such a detailed historical reconstruc

tion is very valuable in supplying an overview of the impor

tant themes and legal and psychiatric figures which have

played a central role in the development of forensic psychi

atry in the United States.

Dr. Tighe initially focuses upon Isaac Ray. She charac

terizes his contribution as follows:

The major theme in Ray's medical
jurisprudence writings from his first
publication on the subject in the
mid-1830s until his death in 1881 is that

the law should expand its definition of
irresponsibility in accordance with new
psychiatric findings on the nature of
insanity. Early in his medical career,
even before he made insanity the focus of
his medical practice, Ray had become
convinced of the existence of a wide range
of mental disorders which primarily
affected an individual's emotional and
volitional capacities. The existence of
these conditions, which medicine itself
had scarcely begun to understand, was the
fact that Ray wanted the law to acknow
ledge (Tighe, 1983 : 30).
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However, the law was reluctant to make such an acknowledgment.

Ray credited such resistance to the ignorance, poor education,

and lack of experience with the insane of jurists. To remedy

this state of affairs, Ray worked to educate both the legal

and medical community to what he saw as the correct approach

to psychiatric forensic problems. In 1866 Ray was put into

contact with Judge Doe of the New Hampshire Supreme Court upon

the latter's seeking medical opinion in a case before his

court. Thus began a six year correspondence between the two

men which had a very profound effect upon the direction that

medical jurisprudence was to take in the United States.

Initiated by Judge Doe in 1866, the cor
respondence [between Doe and Ray] gives
the intimate history of how he induced the
New Hampshire Supreme Court to accept the
view that, since insanity is a disease,
"what is a diseased condition of mind is
to be settled by science and not by law."
[Cite. J The resulting rule of law,
established in State v. Pike [cite] and
subsequently known as the "New Hampshire
rule," has been proposed from time to time
for wider adoption both in this country
and in England (Reik, 1953: 183).

This correspondence highlights in a very human and dramatic

fashion the kinds of cross-professional contact which existed

between law and medicine as the specialty of psychiatry

attempted to gain a place within the legal universe of acknow
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19
ledged expertise. Both Ray and Doe seem to have been very

conversant with the literature of each other's discipline.

Each speaks, though, in the idiom of their chosen profession.

From a letter of Judge Doe to Ray (July 22, 1868), we read:

I doubt whether a person who is not
a lawyer can understand my position as a
lawyer can understand it. There is a
natural repugnance among us to the idea
of making the law variable, - depending
upon the advancing and progressive opinion
of men of science. Such an idea is at war
with the fundamental theory of the law.
Hale supposed that he was enumerating the
tests established by nature, and that they
were inflexible and eternal. If it had
occurred to him that the progress of
scientific men might show that these tests
were not tests, he would not have
announced them as law. . . (Judge Doe
quoted in Reik, 1953: 192).

Doe constructs a jurisprudence in order to discredit it for

the purpose of establishing the necessity of calling "men of

science" into the court to assist juries in deciding questions

of fact. Designating the existence of mental disease a

question of law (decided by the judge) or a question of fact

(a question for the jury) was part of the debate which went

on in the nineteenth century over how courts should handle

questions of responsibility. Ray in his Medical Jurisprudence

praised the continental system. He questioned whether poorly

19 What a "diseased condition of mind" is may indeed be a
question of science. Unfortunately, the question asked
by the law is not expressed in terms of disease but
rather in terms of responsibility. Establishing the link
between a diseased mind and an irresponsible person is
the troublesome element in the history of forensic
psychiatry.

*
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educated juries were capable of deciding such complex ques

tions. ". . . [I]t would be far better, if we had a class of

men, more or less like that of the experts of the French,

peculiarly fitted for the duty by a course of studies

expressly directed to this end" (Ray, 1962 [1838]: 51).20

However, the American legal system could not support such an

arrangement in which the role of the jury is undermined

although various attempts have been made in that direction.*

Sufficient interest had developed in the court-appointed

physicians or "commissions" by the 1850's that William Stokes,

a physician from Maryland, inquired on behalf of the AMSAII

into the desirability of establishing such commissions in all

20 "According to Ray's rendering of French legal customs
these experts were not witnesses so they were not
subject to cross-examination, nor were they "arbiters'
whose judgments settled a case, but specialists called
to enlighten the court on a technical matter" Tighe,
1983: 109). The governments in continental Europe
usually employed physicians individually or in a commis
sion to examine individuals in cases where mental state

was an issue and make a report to the judges. Such
report would be a finding of the court. In English and
American courts these arrangements would violate basic
rights by denying the adversarial nature of the legal
system a chance to operate. All those giving testimony
in an American court may be cross-examined by opposing
counsel whether expert witness or not.

21 Dr. Bernard Diamond has informed me that Louisiana
attempted in the 1920's to enact a statute in which a
commission of experts (psychiatrists and possibly
lawyers) would examine defendants and decide on the
question of sanity. The Louisiana Supreme Court threw
out this statute as not in accord with the U.S. Constitu

tion. Insanity is an essential element of guilt which
must be decided by a jury. The United States Supreme
Court has never ruled on this question.
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states. The American Medical Association (AMA) followed suit

with inquiries of its own. "Although neither professional

association was ready in the late 1850s to take any action on

these proposals, it is clear that there was widespread concern

among nineteenth century physicians about the medical experts'

status in the courtroom" (Tighe, 1983: 110).

The adoption of such a system of court hired experts

would have significantly affected the nature of the judicial

determination of insanity as a status passage. A psychiatric

expert can be seen as an agent of that passage by legitimating

the final determination by virtue of giving testimony. "The

passage may require special legitimation by one or more

authorized agents" (Glaser and Strauss, 1971: 5). However,

if an individual suspected of mental incompetence is able to

retain his own psychiatric expert (as is, in fact, the case),

the question of agency becomes quite complex. The expert

whether retained by a prosecutor or a defendant, by a plain

tiff or a respondent must play out his or her role as agent

for a number of different and possible conflicting prin

cipals.

First, the expert is the agent of whomever pays for his

or her services. Such payment could come from an accused, an

attorney, a government employee, an individual challenging a

will, an individual defending a will, etc. Second, the expert

is the agent of the court in that an expert is a witness whose

testimony is permitted by the judge based upon the relevance
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of such expert testimony. Like all other witnesses, an expert

is sworn to tell the truth. Third, the expert is the agent

of the community of experts out of which he or she has come.

Testimony given by an expert in court may be utilized as an

opportunity to display professional talent, to gain a hearing

for controversial research or to market personal skills to the

legal community. This testimony may also be given scrutiny

by colleagues and may need to be defended after the courtroom

work is over.

Such a complex web of relations can sometimes enmesh an

expert in a conflict with any number of principals. Much

controversy arose soon after physicians began testifying as

psychiatric experts because their testimony often betrayed

fundamental disagreements on the nature of mental disease.

These disagreements seemed to suggest that either the expert

was failing to make an objective evaluation (and many motives

could be adduced for such failure) or the expertise itself was

faulty.

In the superintendent's association
[AMSAII] meetings of the 1870's references
to the "mortification" suffered by the
profession due to this "apparent or real
antagonism" were a regular feature. The
members of the AMSAII were distressed over
the public disagreements between physi
cians in courtrooms, the "attacks" on the
credibility and stature of physicians that
were allowed during cross-examinations and
the newspaper fostered images of the
alienist as "facile tool" on sale to the

highest bidder or as a naive do-gooder
being duped into shielding the guilty from
punishment (Tighe, 1983: 112).
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Probably the most important battles fought in a courtroom

in the late nineteenth century over these issues occurred

during the trial of Charles Guiteau, the assassin of President

Garfield.** on July 2, 1881, Guiteau approached Garfield at

Union Station in Washington, D.C. and shot him as the hor

rified Secretary of State, James G. Blaine looked on. (Gar

field did not die until September 19, 1881.) The motive for

this slaying is not clear. Guiteau had a checkered history

which included association with the Oneida Community of John

Humphrey Noyes, admission to the Illinois Bar, a career as a

schemer and neer-do-well, and attempts to attain political

office. Supposedly he had been disappointed in not having

been appointed to a diplomatic post in France. In fact,

Guiteau claimed that he had "removed" Garfield for the good

of the country and that once his efforts were recognized for

what they were, a grateful nation would have rewarded him.

Guiteau's brother-in-law, George Scoville, who was his

attorney, entered a plea of insanity. On November 16, 1881,

the day the trial began, Scoville in his opening statement

acknowledged the role that experts were to play.

Both defense and prosecution would produce
medical experts, Scoville warned. Those
appearing for the prosecution, however,
would be paid and -- of course -- this

22 Charles Rosenberg, historian at the University of Penn
sylvania, has written a very helpful work on this subject
entitled The Trial of the Assassin Guiteau (Chicago:
University of Chicago Press, 1968). Unless otherwise
indicated information regarding the trial has been taken
from this source.

*
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might be expected to influence their
opinions; the prosecution witnesses, like
other men, were not immune from such
sordid considerations. The defense

witnesses on the other hand, he assured
the jury, would not be paid a fee: "You
will find them summoned here before the
court, commanded to come, almost dragged
here by the officers of the law, to give
their testimony in a case in which it is
almost abhorrent to their feelings to
testify" (Rosenberg, 1968: 123).

Such a case may have been abhorrent to the feelings of defense

witnesses, but they did not seem to have any difficulty in

coming to testify and thereby have their views broadcast

throughout the country and the world. Otherwise, Scoville was

correct in his prediction of expert appearances. Some of the

most eminent men from the worlds of psychiatry and neurology

appeared at the trial to testify.”

The conflicts which occurred during the trial centering

as they did around the concept of moral insanity brought the

tensions within psychiatry and between psychiatry and the

emerging specialty of neurology into the open. John Gray,

superintendent of Utica Asylum, vigorously opposed the idea

23 Among these experts were Charles H. Nichols, superinten
dent of the Bloomingdale Asylum in New York; Charles
Folsom of Harvard and the Mclean Asylum in Boston; Edward
C. Spitzka, neurologist; Fordyce Barker, professor of
medicine and president of the New York Academy of
Medicine; Allen McLane Hamilton, alienist; John Gray,
superintendent of Utica Asylum in New York and editor of
the American Journal of Insanity; William W. Godding,
Superintendent of the Government Hospital for the Insane
at Washington, D.C.; James H. McBride, Superintendent of
the Asylum for Insane at Milwaukee, Wisconsin. This list
is not exhaustive.
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of moral insanity. The neurologist Edward Spitzka defended

it on the basis that brain disease could be selective in its

manifestations. Gray, who had many years experience treating

the insane, represented the tradition of moral treatment and

believed that it was not possible for an individual to be

insane in only part of his character. Spitzka was rallying

for reform of the insanity defense and wished to see the law

recognize the recent advances which had been made in medical

science. Much was made at the trial of the hereditary nature

of insanity, a notion which had gained much favor toward the

end of the nineteenth century.

All arguments were to prove futile. Garfield had been

a popular President and his assassin could not have gone un

punished. This case seems to fall within the pattern

described earlier for eighteenth and early nineteenth century

English cases. Those who succeed in their deadly aims are

found guilty regardless of any pleas which might be made. **

24 ". . . [T]he Guiteau case demonstrated anew that the
circumstances of a particular case had ordinarily as much
to do with its disposition as the precise injunction of
rules of law" (Rosenberg, 1968: 253). Rosenberg also
surmises that if Guiteau had killed some ordinary
individual (cf. M'Naghten's murder of Edward Drummond
instead of Sir Robert Peel), the result of the case would
have been otherwise. "Similarly, while Garfield lay on
his sickbed, it was commonly assumed that his assailant
would be institutionalized if the President should
survive. But if not, then not" (Rosenberg, 1968: 253).
This phenomenon within the law is further exemplification
of the social construction of meaning and the complex
means by which professional groups assist in fashioning,
promoting and preserving such meaning.
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In fact, Guiteau was found guilty and was executed in 1882.

For forensic psychiatric practice, the Guiteau trial had

two important results. The first is that by focusing the

light of public attention on the insanity defense, much

dissatisfaction was raised in the minds of the involved

professionals and the public at large over the role that

medical experts were playing in courtroom proceedings.

(Exactly one hundred years later, in 1981, the trial of John

Hinckley, who had made an unsuccessful attempt on the life of

President Reagan, caused a very similar reaction.) Second,

the mandatory use of the hypothetical question during the

trial caused further frustration among the experts. These two

results coupled with the professional rivalries which were

exacerbated by conflicting testimony helped to spur on various

attempts at reform which have occupied many in the legal and

psychiatric professions in one form or another to this day.

The kinds of reform attempts which were made around the

time of the Guiteau trial through the beginning of the First

World War, like those early attempts made by Ray, Stokes and

others, centered around the terms under which psychiatric

experts testified. The various tests the law had devised in

order to determine whether an individual was legally insane

continued to be a troubling and divisive issue. Judge Doe of

New Hampshire had been an advocate of abolishing all tests.

William Hammond, a neurologist, "was one of the most vocal

defenders of the test approach" (Tighe, 1983: 273).
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Out of this cross-professional debate grew various

medico-legal societies in the larger cities of the United

States.

The founding of the New York Medico
Legal Society in 1867 signalled the
beginning of a new era in medico-legal
relations. In this new era the still
struggling sub-specialty of medical
jurisprudence of insanity was transformed
into a "science" as the physicians and
attorneys interested in it became caught
up in the general process of professional
ization that was changing medical and
legal practice at the end of the nine
teenth century (Tighe, 1983: 180).

Beside the value of tests, some of the other issues which

played a part in this debate were: the role of juries in

determining insanity; the establishment of court-appointed

commissions; the attempt to identify medical insanity with

legal insanity; the modification of the verdict system to

include "not guilty but insane"; the role of psychiatrists in

personally observing a supposed insane individual; and,

(probably one of the most volatile issues) the elimination of

the hypothetical question. These issues were the basis of

heated contention between and among jurists and psychiatrists

for decades with little practical result.

However, in 1909 after the National Conference on

Criminal Law and Criminology was held at Northwestern Univer

sity Law School, more practical steps were taken.

Several of the more prominent supporters
of the convention [Conference ), including
Northwestern University Law School Dean
John Wigmore, University of Chicago Law
School professor and future dean of the

*
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Harvard Law School, Roscoe Pound, Johns
Hopkins professor of psychiatry Adolf
Meyer were so pleased with the success of
this initial cooperative endeavor that
they decided to form a permanent national
organization, the AICLC [American
Institute of Criminal Law and Criminology]
(Tighe, 1983 : 312).

A committee was immediately formed under the chairmanship of

the law professor Edwin Keedy to reform the law of insanity.

Keedy enlisted eminent attorneys, judges and psychiatrists to

serve on this commit-tee. ". . . [I]t focused their attention

on three sets of legal rules and procedures, those concerning

irresponsibility tests, verdict forms and expert testimony"

(Tighe, 1983 : 314). A detailed history of the results of this

committee's work would be impossible to give here. However,

the difficulties in procuring agreement among the disparate

professional elements involved meant that very little could

be accomplished in the way of true reform.

The chairman of the committee, Keedy, exemplified the

position of the legal profession. "According to Keedy the

medical expert's only task was to give the jury technical

assistance in evaluating a defendant's mental state" (Tighe,

1983: 361). This model of psychiatric expert testimony con

trasted sharply with the one which was supported by the

psychiatrists, especially Adolf Meyer and William A. White.

The psychiatrists wished to have the concepts of medical and

legal insanity identified and the jury determination of

insanity replaced by psychiatric determinations. Such a model
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of the expert's role in the courtroom contradicted basic

rules of evidence and legal procedure. Trial by jury is a

right protected by the Constitution of the United States. All

witnesses may be cross-examined and all facts in question must

be put to the jury for determination.

Further, psychiatrists such as William A. White (and

later Karl Menninger) ** attacked the very principles upon

which criminal law and criminal procedure were predicated.

They argued that punishment for crime often prevented the

rehabilitation it sought to achieve, that such punishment

merely expressed the need for revenge, and that legal deci

sion-making in such matters ought to be surrendered entirely

to men of science. Such arguments were given added power by

the appearance of psycho-analysis.

Because Freudian theory has had such a profound impact

on the practice of psychiatry in the United States, many

historians of psychiatry reconstruct pre-Freudian psychiatric

history as being merely an overture to the performance,

possibly containing promising themes, but definitely tran

26
scended by what was to follow. In terms of forensic psychi

25 Karl Menninger received the Isaac Ray Award from the
American Psychiatric Association for his book, The Crime
of Punishment (1966).

26 Otto Marx characterizes two histories of psychiatry
referred to in this paper, one authored by Zilboorg, and
the other by Alexander and Selesnick in the following
manner: "[They] see the whole of psychiatry in terms of
the development of psychoanalysis" (Marx, 1977: 599).
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atry, the status of psychiatrist as expert had already been

achieved prior to the Freudian "revolution." Nevertheless,

the movement away from interpreting insanity solely as a

chemico-physiological imbalance or an heredity degeneration

to the view that dysfunctional mental states and attendant

behavioral manifestations arose from environmental and fami

lial influences, opened every aspect of social and psycholo

27 Psychiatricgical life to the scrutiny of the psychiatrist.

expertise began to be sought in an ever widening range of

situations. Such increase in the perimeter of the psychi

atrist's jurisdiction and responsibility is a continuing theme

within medical jurisprudence. **

The reforms attempted prior to the emergence of psycho

analysis (the Interpretation of Dreams appeared in 1900)

failed to alter the terms and conditions under which experts

27 Expectations quickly arose that psychoanalysis would have
a profound impact on the law itself.

"The development of psychoanalysis and its
'deviates' is having a potent though often undiscerned
effect on legal theory. This fundamental re-orientation
of the nature of the human mind brings into prominence
the unconscious as distinguished from the conscious
aspects of mental behavior. And as might be expected all
disciplines based upon the assumption that only conscious
behavior fully deserves the description "mental" must,
as this viewpoint makes headway, recast their founda
tions" (Cowan, 1948: 489).

28 "The psychiatrist had received from Freud a new kind of
power, different from, and greater than, any he had
wielded before. Psychiatrists and psychologists could
now claim to understand what was going on in the uncon
scious" (Robistcher, 1980: 35).
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continued to testify for and consult with legal authorities.

One of the conditions most disliked by psychiatrists was the

hypothetical question.

. . . [T]he hypothetical question has
become the crowning absurdity of what is
only too frequently the farce of expert
testimony. Learned experts gravely give
their opinion as to whether individuals
who never existed are sane or insane

(White, 1923: 179).

Early experts were not permitted to give their opinion on

ultimate issues. Questions directed to an expert had to be

couched hypothetically, in a way which would not trespass upon

the function which the law supposed was strictly in the hands

of the jury, that is, deciding ultimate questions of fact.

How-ever, such hypotheticals were clumsy and many times became

inelegant and transparent ploys designed by sly attorneys to

circumvent the rule. For instance, an attorney could compose

a question containing an almost exact description of the

supposed incompetent person and merely begin it by saying,

"Let us suppose that there existed an individual who. . ."

Thus, a psychiatrist could be maneuvered into giving an

opinion upon a fact case identical to the one at issue with

out, however, speaking to the instant case. In California

this state of affairs has ended. Expertise is no longer

perceived as simply the imparting of knowledge in the

abstract.

177



# * * * *

This history of psychiatry has attempted to establish the

social problems, medical techniques and legal concerns from

which forensic psychiatry has emerged. The next chapter, The

Formal organization of Forensic Psychiatry, elaborates upon

the history of the professional organization of forensic

psychiatry from the end of nineteenth century to the present

in the United States and describes the organizations which

form the professional spine of this subspecialty.
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CHAPTER SIX

THE FORMAL, ORGANIZATION OF FORENSIC PSYCHIATRY

Forensic psychiatry exemplifies in the pattern of its

formal organization not only the tendency to market-based and

status-based professionalization as described by Larson

(1977) *, but also the drift within medicine toward greater and

greater specialization and sub-specialization (Rosen, 1944,

1949; Gelfand, 1976). This chapter will plot the history of

the organization of forensic psychiatry as a kind of trajec

tory moving from nascent stages toward stages of greater

maturity. In addition, the processes of specialization and

professionalization will be described as they bear upon

understanding the movement that has occurred through this

trajectory.

The processes of professionalization and specialization

can be observed by following the evolution of forensic

psychiatry from its inception as a recondite branch of legal

medicine to the formal organization of professional associa

tions. Through this evolution, the trajectory which forensic

psychiatry (as a set of professional activities and medically

based knowledge) has taken from its beginnings to a mature

"I have argued that the structure of professions
results from two processes: the process of organization
for a market of services, and the process of collective
mobility by which the early modern professions attached
status and social standing to their transformed occupa
tional roles" (Larson, 1977: 66).
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stage of organization is not easily traced. This trajectory

is not a smooth curve from a zero-point to a zenith, but

rather a series of fits and starts, a quick ascent, a sudden

disappearance from view, flickers of reappearance, and finally

a burst of activity. What holds the pattern together is as

much a function of the perspective taken on the activity as

anything inherent in the activity itself.

Early Organization

As has been already described, psychiatry was first

organized in the United States by the superintendents of

mental asylums (1844). Their interests were as much in the

administration and architecture of their institutions as they

were in understanding deviant behavior from a medical view

point.”

The problems inherent in the relation of psychiatry with

the law became apparent as soon as physicians were called into

A proviso should be made to this statement inasmuch as
architecture was often dictated by treatment philosophy.

"At the annual meeting of the Association [of Medical
Superintendents] in 1871, Edward Jarvis spoke in favor
of the cottage system and aroused a difference of opinion
[cite] . Within the next ten years, many institutions
were to adopt plans for multiple buildings and to
establish farm colonies. From 1854, when Kirkbride first
published on the Construction , organization and General
Arrangements of Hospitals for the Insane until its
expanded second edition in 1880, he was to be the
champion of construction and design standards for mental
hospitals" (Barton, 1987: 80). [Thomas Kirkbride was one
of the original thirteen founders of the AMSAII and its
president from 1862 to 1870 (Overholser, 1944: 51-53). )
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legal contexts to provide expert testimony. Early writers on

the subject in America such as Benjamin Rush and Isaac Ray”

were quick to note that there were essential incompatibilities

between the conceptions of responsibility as enunciated in

legal doctrine and the view that medical men were beginning

to take of behavior as having a physiological basis.

As has been discussed in Chapter 5, the changing bases

of psychiatric theory and practice did not necessarily have

any effect upon either the continued presence of physicians

as experts on questions of mental capacity or the growing

formalization of legal medicine in the United States. Greater

political and cultural trends were as much responsible for the

push toward organizing this subspecialty as any truly scien

tific breakthroughs in the field itself. For instance, the

tendencies toward reform in America in the later third of the

nineteenth century saw many attempts at organizing those who

were interested in medico-legal questions, including the

medical jurisprudence of insanity.“

"It is to be feared, that the principles, laid down on
this subject [jurisprudence of insanity] by legal
authorities, have received too much of that reverence,
which is naturally felt for the opinions and practices
of our ancestors; and that innovations have been too much
regarded, rather as the offspring of new-fangled
theories, than of the steady advancement of medical
science" (Ray, 1838: 4).

Tighe in describing the place of psychiatry in medical
education during the nineteenth century also notes the
relative importance of the "medical jurisprudence of
insanity."

(continued. . . )
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Seeking to establish the legitimacy of
their particular specialty in a rapidly
developing urban industrial world, the
supporters of the New York Medico-legal
Society (NYMLS) and the other medico-legal
organizations founded in the closing years
of the nineteenth century were partici
pants in a much larger process of adapta
tion and change (Tighe, 1983: 182).

Tighe has attempted to trace the development of forensic

psychiatry in America by analyzing the success or failure that

various organizations had in achieving desired schemes of

reform (e.g., redefining the place of the expert in the

courtroom) or in influencing the conceptual bases of legal

doctrine (e.g., pushing the notion of moral insanity).

However, the effectiveness of the various medico-legal

societies formed at the end of the 19th century” in advancing

their program is somewhat beside the point.

“(...continued)
"Forensic medicine, even if it is defined as broadly as
it was in the nineteenth century to include midwifery,
toxicology and pathology, was not an integral part of
the educational processes of medicine or the law. This
remained true until well into the twentieth century.
The medical jurisprudence of insanity, which was only
one small part of the general science of forensic
medicine, was taught only occasionally. Part of its
marginal status was related to the fact that psychiatry
itself was still not a regular part of medical educa
tion" (Tighe, 1983: 188-189).

Tighe lists the following societies and their dates of
organization: ". . . the New York Medico-Legal Society
(1867), the Massachusetts Medico-Legal Society (1877),
the Society of Medical Jurisprudence of New York City
(1883), the Philadelphia Society of Medical Jurisprudence
(1884), the Rhode Island Medico-Legal Society (1885), the
Chicago Medico-Legal Society (1886) and the Denver
Medico-Legal Society (1890) . . ." (Tighe, 1983: 183).

182



What may be more pertinent is the obvious failure of any

of these groups to promote themselves to positions of

professional power or influence. By focusing on the

conceptual battles which were fought out among psychiatrists,

neurologists and attorneys, Tighe may be drawing attention

away from the discontinuous nature of the pattern of

professionalization which seems manifest in the history of the

organization of forensic psychiatry.

Not only do organizations seem to appear and disappear

from the professional landscape, energetic and forceful

individuals who formed the backbone of the early forensic

organizations came from a variety of professional backgrounds.

For instance, Clark Bell, the founder and editor (in 1884) of

the Medico-legal Journal,” was either president or secretary

of the New York Medico-legal Society "almost continuously in

the years between 1872 and his death in 1918" (Tighe, 1983:

185). Bell was an attorney. It is significant that Bell saw

the major role of the Society as an educational one, bringing

together legal and medical men who could engage in "mutual

education" as well as in educating the general public (Tighe,

1983: 187). The Society also engaged in vigorous attempts at

reform of the system of expert testimony and the revision of

Tighe describes this journal as ". . . the first American
journal devoted exclusively to medical jurisprudence"
(Tighe, 1983: 185).
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notions of criminal responsibility.”

Even if one were to judge the success of those early

attempts at professional organization by the impact they had

on the practice of forensic psychiatry as it was then

understood, those attempts would have to be rated as

failures.” Tighe places the cause of those false starts at

the feet of overzealous reformers advancing too many proposals

simultaneously.” This may have been true to some extent, but

the more recent history of attempts to organize this

subspecialty render such an explanation problematic.

Forensic psychiatry failed to professionalize by virtue

of these early attempts not merely because the early reformers

Isaac Ray, himself, in the latter part of his career
(1877), delivered a paper on testamentary capacity before
the New York Medico-legal Society which: ". . . reviewed
the chief varieties of mental disease, made a brief
historical excursion in which he called attention to the

legal tradition of relying on the superannuated psycho
pathology of Coke and Hale, [and] reminded us that old
age is not necessarily senility. . ." (Zilboorg, 1944:
525).

"From the standpoint of actual legislative change
the NYMLS's [New York Medico-legal Society] contribution
to American forensic psychiatry was negligible. Despite
Bell's repeated efforts to organize campaigns for
reforming the irresponsibility test and expert testimony,
the NYMLS was unable to sustain them" (Tighe, 1983: 223).

"One of the most important factors to recognize about
the society's [New York Medico-legal Society] failure to
sustain a reform movement was that it was not due to a
lack of reform fervor, but to an overabundance of such
zeal. There were simply too many different proposals and
recommendations from NYMLS members and no satisfactory
mechanism for sifting through them to produce a basis for
group action" (Tighe, 1983: 224).
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were overzealous or scattered in their energies, which, in

fact, they were. These men were striving, on the one hand,

to organize across professional lines, i.e., by including

physicians from a variety of specialties and attorneys in

their struggles. On the other hand, the task of such

reformers was made doubly difficult since they were attempting

to achieve meaningful substantive reform in the area of their

specialization without having first formally specialized

and/or professionalized. Thus, the boundaries of the

specialty were unclear and the centers of power diffuse.

Forensic psychiatry today, although much more disciplined in

its organization, is still haunted by this indeterminate

pedigree.

It is interesting to note that the New York Medico-legal

Society (which occupies an entire chapter in Tighe's history

of forensic psychiatry) continues in an attenuated form to

this day. The Society of Medical Jurisprudence in New York

which was incorporated on March 7, 1883 is claimed as "the

oldest Society of its type in the United States. It was an

offshoot of the old Medico-Legal Society" (Willing, letter to

the author, 1986) +9. The Society continues to be composed of

10 Edward Willing, Esq. is presently a trustee of The
Society of Medical Jurisprudence in New York. In a
letter to the author, he gave a brief outline of the
history of the Society, a history which at the time of
the letter had involved fifty-two presidents. One of
the objects of the Society is:

(continued. . . )
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attorneys and physicians and provides a forum for outstanding

individuals from various professions whose concern is with the

advancement of medical jurisprudence. Edward Willing, Esq.

describes the basic thrust of the Society (and the nature of

medical-legal relations) as follows:

Throughout its existence the Society
has considered man, his problems and his
behavior from prior to conception till
after his demise. It has been a forum

where members of both the legal and
medical professions could discuss and
debate their mutual problems, recognizing
that medical science and law must move
together in cooperation for the good of
society (Willing, letter to author, August
19, 1986: 1).

The present activities of the Society are limited to

discussion and debate. Some of the members lobby for change

in legislation affecting medico-legal issues but the Society

itself is not formally active on this level.

Although the formation of the "medico-legal societies"

of the nineteenth and early twentieth century provides evi

dence that movement toward formal organization had begun in

this area, the major player in this respect continued to be

the Association of Medical Superintendents of American Insti

**(...continued)
"The investigation, study and advancement of the Science
of Medical Jurisprudence, and the attainment of a higher
standard of Medical Expert Testimony" (Willing, letter
to the author, August 19, 1986).

11 This characterization of the relation between law and

medicine is quite similar in spirit to the comment made
by Spector (quoted in footnote 29, p. 129).
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tutions for the Insane (AMSAII). Through its journal, the

American Journal of Insanity”, the AMSAII played an important

role in educating the growing psychiatric community to the

importance of understanding legal issues.

During this period [the first three or
four decades after its founding], more
over, there was hardly an issue of the
Journal but contained an account of the
court proceedings in a criminal case (most
usually homicide) in which a plea of
insanity had been entered, or a discussion
of medico-legal principles in connection
with these and similar cases "bearing upon
insanity." In the first twenty-five
volumes of the American Journal of
Insanity some eighty such articles
appeared, including translations from thg
French and German (Bunker, 1944: 203).

At the annual meeting of the AMSAII held in Washington,

12

13

". . . [I]t was Dr. Amariah Brigham (1798-1849), first
Superintendent of the State Lunatic Asylum at Utica, New
York, who founded the American Journal of Insanity. . ."
(Bunker, 1944: 196). Its first issue was published in
July, 1844 making it older than the AMSAII itself
(Bunker, 1944: 195). It is interesting to note that in
the United States psychiatry and neurology share some
common founders: "The first American book on neurology
was written by an APA founding father, Amariah Brigham:
An Inquiry Concerning the Diseases and Functions of the
Brain and Spinal Cord (published by George Adkard, New
York, 1849)" (Barton, 1987: 121-22).

"This author's [Seymour Pollack, forensic psychi
atrist] review of articles published in the American
Journal of Psychiatry [successor publication to American
Journal of Insanity] from 1968 through 1973 revealed that
18% of all articles in this journal were on subjects in
the field of psychiatry and law (as defined by this
author) and an additional 7% of all articles were devoted
specifically to forensic psychiatry (as defined above).
In other words, 25% of the articles published in the
American Journal of Psychiatry for these five years were
concerned with psychiatric-legal matters (Pollack, 1974:
4).
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D.C. in 1892 the AMSAII changed its name to the American

Medico-Psychological Association (AMPA) and adopted a new

constitution. This change recognized the changed shape of the

psychiatric profession inasmuch as the "medical superinten

dent" no longer dominated professional affairs. It must be

noted that the size of the AMSAII and its successor organiza

tion had very small memberships until the beginning of the

twentieth century. No more than 20 individuals attended

annual meetings for the first twenty years and by the end of

the nineteenth century only 153 attended such meetings

(Barton, 1987: 88). 14

The major work of the AMSAII and the AMPA was done by

standing committees. In 1882 eight committees were estab

lished to replace all the older committees. There is among

this new group a committee on the "criminal responsibility of

the insane" (Barton, 1987: 88-89). However, the AMSAII and

the AMPA were not distinguished by vigorous activity on the

national scene and did not provide dynamic leadership for the

growth of a subspecialty in forensic psychiatry, let alone the

psychiatric profession generally, until after World War I.

Psychiatry was extensively involved
in both the world wars but the contribu
tion of organized psychiatry, as repre
sented by the American Psychiatric Associ
ation, was minimal. The APA's lack of

14 "The American Medico-Psychological Association (the
name was adopted in 1894) had 400 members in 1900"
(Barton, 1987: 167). [Barton lists three different
dates for this name change: 1892 (p. 344) ; 1893 (p.
89); 1894 (p. 167). J
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leadership and constitutional, procedural,
and traditional obstacles enabled other
organizations and individuals to demon
strate the importance of psychiatry in the
military. The dormant posture of the APA
in national affairs was to lead to reor
ganization and revitalization of the
Association in the postwar period (Barton,
1987: 123).

In 1921, the AMPA again changed its name to the American

Psychiatric Association (APA) and by that time had 1,000

members (Barton, 1987: 168). Adolf Meyer, a leader in the

specialty before and after the First World War, assisted in

promoting research in psychiatry and spurred changes in

medical education to include greater attention to

psychiatry.** The emergence of forensic psychiatry could not

have occurred without the widening exposure of physicians to

education in psychiatry both in their undergraduate and

16graduate medical education. Of course, it has been neces

sary in this brief sketch of the growth of formal psychiatry

15 No single person in the history of American psychiatry
has done more to bring about this recognition [of the
importance of psychiatry in medical education] than Adolf
Meyer. His example and his influence have been paramount
to the teaching of psychiatry, both undergraduate and
graduate; as no less influential has been his leadership
in clinical psychiatry, psychiatric research, mental
hygiene, and social psychiatry" (Bunker, 1944: 490).

16 Dr. Bernard Diamond, one of the original founders of the
American Board of Forensic Psychiatry, did not receive
the bulk of his psychiatric education in medical school
at the University of California, San Francisco, where
there was only one psychiatrist on the faculty at the
time. (Dr. Diamond graduated from medical school in
1938). He was the only member of his graduating class
who planned a career in psychiatry.
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to elide over a host of aspects also vital to the emergence

of the specialty, but we are here concerned specifically with

the emergence of forensic psychiatry.

Except for the medico-legal societies described above,

forensic psychiatry was not represented by any formal organi

zation; additionally, it was notably absent from medical

school curricula. As far as medical/legal relations were

concerned, there were some attempts to achieve cooperation

between psychiatrists and attorneys, but these attempts

usually coalesced around single issues such as the criminal

responsibility of the insane, the value of punishment, or the

system of examination of criminal defendants.

However, there was movement in the APA with respect to

the recognition of the growing importance of these problems.

In 1925 the first report of the new
Committee on Legal Aspects of Psychiatry
of the American Psychiatry Association was
published. The report was submitted by
Dr. Karl Menninger as chairman. It marked
a true turning point in the history of the
problem [the interface of law and psychi
atry], and Karl Menninger's name must
rightly occupy an honorable place among
the pioneers of an important and difficult
task" (Zilboorg, 1944: 579).

Zilboorg goes on to list successor chairman of this committee

and states that these men ". . . continued contacts with the

American Bar Association through a committee of its Section

on Criminal Law and Criminology" (Zilboorg, 1944: 579).

In 1934, a "Section of Forensic Psychiatry" was initiated

by the APA under the chairmanship of William Alanson White,
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who had been president of the APA (1924-1925) and was one of

the most vocal critics from the psychiatric community of the

criminal justice system.

Mature Professional Organization

By the end of World War II, the general unresponsiveness

of the APA to the growing problems surrounding the practice

of psychiatry became patent and had been observed by William

Menninger. He and a group called the "young turks" went on

to form the Group for the Advancement of Psychiatry [GAP] in

1946.

Motivated by what they perceived as a
lack of response by the American Psychi
atric Association in support of the
military during the war, GAP members
perceived the remedy to be the restruc
turing of the APA (Barton, 1987: 118).

Major changes in the APA structure were effected through the

urging of the GAP members, including the establishment of an

office of Medical Director (Barton, 1987: 118).

Today, the APA maintains a Council of Psychiatry and the

Law. This Council emerged during the period 1979-1980 (when

Alan Stone was president of the APA) out of the Council on

Governmental Policy and Law. The Council on Psychiatry and

Law (CPL) is very active in formulating policy proposals to

its parent body. Participating with other groups, the CPL

breaks up into smaller groups as needs warrant; for instance,

the Insanity Defense Work Group developed an APA Statement on
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the Insanity Defense in December, 1982.47 The CPL prepared a

working brief for the Judicial Action Committee of the APA on

the issue of the execution of a condemned individual when the

mental competency of such individual is called into ques

tion.*

However, it is not from any reforms within the APA itself

or action on the part of any of its committees that the formal

organization of forensic psychiatry has arisen. Rather, this

subspecialty came into existence through the efforts of

psychiatrists who were particularly interested in forensics

and who maintained professional relationships with forensic

organizations.

Probably the most important organization through which

the relations of psychiatry and law have been given attention

is the American Academy of Psychiatry and Law (AAPL). Jonas

Robitscher, lawyer and psychiatrist, characterizes the formal

17 This statement on the insanity defense was prompted by
the public furor which arose over the verdict in the case
of John Hinckley, who attempted to assassinate President
Reagan and who was found not guilty by reason of
insanity. H. Keith Brodie, M.D., president of the APA,
who signed the foreword to this APA statement charac
terized it as follows: "This is the first comprehensive
position statement on the insanity defense to be
developed and adopted by APA" (American Psychiatric
Association, 1984: 4) Considering the age of the APA and
its antecedent organizations, this characterization
reveals much about activity within the APA and the
caution it has shown in taking formal positions on
forensic issues.

18 The case decided by the Supreme Court of the United
States on this issue is Ford v. Wainwright, 106 S. Ct.
2595 (1986).
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inception of AAPL in 1969 in the following fashion:

This formal group [AAPL) was the outgrowth
of an informal group of about 15, mainly
directors of forensic psychiatry fellow
ship training programs, who had met in
connection with the American Psychiatric
Association meeting in Boston in 1968.
This new group now [1972 ) has about 250
members, all interested in some phase of
legal psychiatry. . . The by-laws of AAPL
list six aims: to exchange ideas and
experience among forensic psychiatrists
in North America; to elevate the standards
of study and practice in this field; to
develop training programs for psychia
trists desirous of acquiring skills in
forensic psychiatry; to take leadership
in initiating and monitoring research in
the field; to improve relationships
between psychiatrists on the one hand and
attorneys, legislators, jurists, and
penologists on the other; and to take
leadership in informing the public of the
needs of those involved with the law and
the contributions available from psychi
atry [cite] (Robitscher, 1972: 316 [92]).

AAPL is a thriving and vibrant professional organization

which publishes a newsletter (in April, September and

December), a quarterly journal (Bulletin of the American

Academy of Psychiatry and the Law) and sponsors an annual

convention (the author attended the October, 1988 meeting in

San Francisco, California). There are chapters of AAPL

throughout the United States and the organization maintains

an active liaison with the American Academy of Forensic

Sciences (AAFS).

The American Academy of Forensic Sciences founded in 1948

(as the American Medico-legal Congress) is a professional

society composed of experts from diverse disciplines includ
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ing, but not limited to, psychiatry, pathology, toxicology,

anthropology, engineering, odontology, etc. It has been

characterized as: "The one professional society which seeks

to include within its membership all the qualified practicing

professionals who participate as forensic scientists in the

judicial process. . ." (Schroeder, 1977 : 6). As shall be

shown, the AAFS and individuals active within it have made

major contributions to the furtherance of the professionaliza

tion and specialization of forensic psychiatry.

Chief among such contributors was Maier Tuchler, a

psychiatrist with extensive experience in forensics, who

worked assiduously to form a certifying body for forensic

psychiatry.** Apparently an idea for such a certifying body

had first been proposed by Lowell Sterling in the early 1950's

when he was chairman of the Psychiatry Section of the AAFS.

Such a proposal was also made in the mid-1950's by Ralph

Banay, a psychiatrist active in the world of criminalistics,

and editor of the Journal of Correctional Medicine and Social

Therapy (Prentice Materials, 1987: 8). However, an earlier

19 I am indebted to and would like to thank Stanley
Prentice, M.D., F. A. P.A., for allowing me access to
materials he prepared in advance of writing a history of
the American Board of Forensic Psychiatry. Those
materials were invaluable aids in understanding the
development of the Board. Much of the following history
of the American Board of Forensic Psychiatry relies upon
the work of Dr. Prentice. In order to cite from these
materials I shall use the following convention: "Prentice
Materials, 1987: [page)."

194



movement forming specialty boards had occurred in the 1930's?9

and much of the enthusiasm for carrying on that process had

waned.

Dr. Tuchler” had been active on the Board of Directors

of the AAFS and was its president 1968–1969.” In speaking of

the certification of other forensic sciences, Dr. Tuchler

provides insight into the web of professional and governmental

involvement in the foundation of the American Board of Foren

sic Psychiatry.

Up to now [1969?] the only forensic
scientist who was already qualified was
the pathologist. The American Board of
Forensic Pathology had been certified a
decade earlier by the American College of
Pathology as a subsection of the Board in
Pathology. None of the other forensic
sciences had any boards. So the Justice

20 "The ABA [American Board of Anesthesiology] was one of
nine boards established between the years 1933 and 1938,
a period which saw the flowering of the specialty board
movement in the United States, the others being the
American Board of Pediatrics (1933), of Orthopedic
Surgery (1935), of Psychiatry and Neurology (1935), of
Radiology (1935), of Urology (1935), of Internal Medicine
(1936), of Pathology (1936), and of Surgery (1937)"
(Little, 1981: 317).

21 Maier Tuchler, now deceased (Jan. 1989) was interviewed
by Dr. Prentice in October, 1985 for the purpose of
eliciting Dr. Tuchler's knowledge of the history of the
American Board of Forensic Psychiatry.

22 It is significant that Dr. Tuchler had such a high
profile in an association of forensic scientists. In a
study regarding "forensic sciences personnel, the
following observation underscores Dr. Tuchler's activ
vities:

"Psychiatry and its personnel have been the leading
source of the legal action which involves the forensic
sciences" (Schroeder, 1977: x).
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Department through the LEAA [Legal
Enforcement Assistance Administration]
gave us a sum of money which amounted to
almost a quarter of a million dollars
eventually and . . . giving us a
facilitator who assisted the executive
director of AAFS developing such a Board
(Prentice interview with Tuchler, 1985:
2).

Dr. Tuchler goes on to state that psychiatry had apparently

less problems in establishing a board than the other forensic

sciences (Prentice interview with Tuchler, 1985: 3) .

However, when AAPL was approached to co-sponsor a foren

sic board with the AAFS, there were some problems which had

to be overcome. Jonas Rappeport, one of the primary founders

of AAPL, and others looked upon attempts at certification with

skepticism. These attempts created dissension in what other

wise was a "healthy organization" and he feared certification

might ultimately lead away from the educational mission of

AAPL and create elites within the organization. These objec

tions were ultimately got over when it was realized that AAPL

would not be the certifying body itself, rather only a spon

soring agency.”

The way ultimately opened for the formal organization of

a board in June, 1976, with the participation of the AAFS,

AAPL, liaison with the APA and the American Medical Associa

23 "He [Jonas Rappeport] recognized that so long as some
other organization, other than AAPL, formulated the
administrative function of board certification there was
little danger that the main educational and research
objectives of AAPL would be jeopardized" (Prentice
Materials, 1987: 8). [Emphasis in original. )
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tion (AMA), and financing from the LEAA. ** The first ten

members of the American Board of Forensic Psychiatry” were

all highly experienced in forensic psychiatry, involved in

teaching, and had been certified by their specialty board,

the American Board of Psychiatry and Neurology (ABPN). **

It had been decided by the founders of the ABFP that no

members would be "grandfathered" into certification, i.e.,

even those psychiatrists who organized the ABFP would have to

sit for the certifying examination. The Board now requires

that psychiatrists (limited to those practicing in the United

States and Canada) wishing to be certified in forensic psychi

atry also be certified by the specialty board, the American

24 There were attempts in the APA through its committee on
Law and Psychiatry to establish a board for forensic
psychiatry. However, the APA Board of Trustees declined
to do so. Again, after the establishment of the ABFS,
the APA declined to become a sponsoring organization.
In a letter dated June 27, 1978 to Maier Tuchler, Jules
Masserman, president of the APA formally advised Dr.
Tuchler of the APA's decision in this regard (Prentice
Materials, 1987: 19).

25 It is interesting to note that AAPL and the American
Board of Forensic Psychiatry both are headquartered in
Baltimore, Maryland in the same office and share office
staff.

26 "The American Board of Psychiatry and Neurology was
established on October 20, 1934. Franklin Ebaugh
[psychiatrist active in promoting psychiatric education],
in 1931, advocated setting standards for the training of
psychiatrists as well as a certification process to
assure the clinical competence of psychiatrists. TO
develop an organization to conduct these activities,
joint planning was carried on in 1933 by appointed
representatives from three associations [the APA, AMA and
American Neurological Association] (Barton, 1987: 120).
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Board of Psychiatry and Neurology. In addition, five years

of post-residency experience are required with substantial

involvement in forensic work. (Consideration is given for

time spent in forensic fellowship training programs. One year

of credit is given for a law degree.) Two examinations must

be successfully passed, one written given during the annual

meeting of the APA, and one oral give during the annual

meeting of the AAPL.; candidates need to pass the written

examination before taking the oral. There are mechanisms for

retaking examinations which are not passed and for appealing

Board decisions (American Board of Forensic Psychiatry, 1984).

In August of 1987, during the annual meeting of the

American Sociological Association in Chicago, I traveled to

Deerfield, Illinois and interviewed the executive secretary

of the American Board of Psychiatry and Neurology (ABPN) who

informed me that negotiations were underway to have the ABPN

take over the certifying process from ABFP. Thus, forensic

psychiatry would become a full-fledged subspecialty, recog

nized as such by the major medical specialty certifying bodies

:

!.
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(the American Board of Medical specialties” being one of the

most significant of those bodies). However, this attempt has

met with resistance. This resistance is, in the main, a

result of unwillingness on the part of specialty associations

and the American Board of Medical Specialties to further

fragment medicine by sponsoring the creation of any further

boards.

During his opening remarks at the AAPL meeting in 1988

in San Francisco, Richard Rosner, M.D., current president of

the organization described the struggles for professional

accreditation with which AAPL and ABFS are contending. Dr.

Rosner alluded to the fear on the part of those considering

the question of assuming the certifying role for forensic

psychiatry that by establishing forensic psychiatry on an

equal footing with all other medical subspecialties, a creden

tial will be produced which will be used in courts and other

legal contexts to establish the credibility of forensic

experts. That fear echoed the concerns expressed by others

that such a credential might lead to abuses (false impression

27 ". . . in 1933 the four original boards - the American
Boards of Ophthalmology (1917), Otolaryngology (1924),
Obstetrics and Gynecology (1930), and Dermatology and
Syphilology (1932) - joined together with the American
Hospital Association, the Association of American Medical
Colleges, the Federation of State Medical Boards, and the
National Board of Medical Examiners to establish the

Advisory Board for Medical Specialties. (In 1970, the
Advisory Board for Medical Specialties became today's
American Board of Medical Specialties)" (Little, 1981:
317).

º,

* *

*
*
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to jury; demand for higher fees from expert) which potential

sponsoring organizations wished to avoid.

Thus, forensic psychiatry has been established as a sub

specialty without formal recognition from the major medical

certifying bodies. There is a current attempt on the part of

the leadership of AAPL and the ABFP to gain that recognition.

There is an alternate route to a kind of professional accredi

tation via the granting of accreditation to educational

programs in forensic psychiatry by the Graduate Council on

Medical Education. Thus, forensic psychiatrists would be

legitimated on the basis of their training.

The reluctance of bodies such as the American Board of

Medical Specialties to sponsor the certifying process for

forensic psychiatry may be perceived as an implicit acknow

ledgment that forensic psychiatry is in some way different

from (and possibly, less than equal to) other medical sub

specialties. Such perceptions notwithstanding, the establish

ment of further subspecialty boards may be resisted simply out

of a long standing desire on the part of medical authorities

to prevent the further fragmentation of medical practice.*

Thus, the present moment for such subspecialty organization

28 "The Advisory Board [for Medical Specialties] apparently
worried about the dangers of over-specialization, voted
to recommend that no more subsidiary boards should be
formed and that so far as possible additional specialty
boards should be formed only within the boards of
medicine and surgery" (Greenwood and Frederickson,
1964:25).
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may be inopportune in terms of the professional politics of

psychiatry and medicine in general.

Let us now move from considering the emergence of formal

organizations to the careers of individuals. Medical special

ties and their organizations are composed of individuals who

must establish themselves in and move through their medical

careers. Careers in forensic psychiatry had to be invented

long before formal organizations existed to provide the

education and professional support for such careers. The next

chapter traces the emergence of the career in forensic psychi

atry by focusing upon the lives of five physicians placed

along an historical continuum.
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CHAPTER SEVEN

FORENSIC PSYCHIATRY AS A MEDICAL CAREER

After having surveyed the broader developments within the

organization of forensic psychiatry, it is now appropriate to

examine the evolution of forensic psychiatry from a more

microscopic perspective. The smallest manifestations of a

profession's emergence are the careers of the many individuals

who contribute to its creation and continuing development.

In a sense, individual careers represent the smallest move

ments along the trajectory of professional emergence.

This chapter is devoted to scrutinizing the individual

careers of five American physicians. An understanding of

their personal, medical and professional lives will throw

additional light on the historical materials which have been

presented and assist in accounting sociologically for the rise

of psychiatry as a highly valued and seemingly essential legal

expertise.

A professionally organized medical subspecialty (in this

case, forensic psychiatry) not only provides typical careers

for those seeking entry to it but often has its roots in the

atypical careers of those who contributed to its founding.”

"The system that the career is moving through can change
along the way and take on entirely new directions. The
fate of individual careers is closely tied up with the
fate of segments, and careers that were possible for one
generation rarely are repeatable for the next generation"
(Strauss and Bucher (1975 [1961]) : 22).
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The unruly and irrepressible pioneers in any endeavor are

often followed by the highly organized and sedate. (A host

of examples come to mind, viz., the fur trader become multi

millionaire and captain of industry whose children reign as

the patricians of high society. ) Whether forensic psychiatry

has arrived at the point of such regularization will be one

of the questions explored herein.

There are other important reasons for considering the

nature of individual careers. Freidson provides an

interesting perspective with which to view the entire project

of a profession as it is reflected in the work of its members

and how that work is perceived:

If "profession" may be described as a folk
concept, then the research strategy
appropriate to it is phenomenological in
character. One does not attempt to
determine what profession is in an abso
lute sense so much as how people in a
society determine who is a professional
and who is not, how they "make" or "accom
plish" professions by their activities,
and what the consequences are for the way
in which they see themselves and perform
their work" (Freidson in Dingwall and
Lewis, eds. , 1983: 27).

Therefore, the careers of physicians who have contributed

to the refinement of the law/medicine/psychiatry interface are

of interest herein for at least two important reasons: 1) the

study of such careers provides useful data which can be

analyzed from the perspective Freidson has outlined above,

i.e., the emergence of profession by and through work and
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* and 2) in the case of forensic psychisocial interaction;

atry, such careers add further detail to the themes that

medicine and law have been mutually interactive and that the

professionalization of medicine and even the emergence of

medical specialties” have depended, in no small part, upon the

course of this interaction.*

In addition to the theoretical significance that "career"

as concept has for the understanding of professionalization,

the concept should also be given attention for the purpose of

clarifying the nature of career itself; in particular, how

have careers in psychiatry evolved over time to include the

very special kind of career inhabited by the forensic expert?

"Attempts to develop the concepts of professionalisation
[sic] and professionalism [sic] in order to account for
observed differences between occupations which are
conventionally regarded as professions have concentrated
attention on the institutional orders which have grown
up around occupational activities. In general, they have
ignored the prior problem of distinguishing between
occupational activities as such. In identifying the
nature of occupational activities we must first look at
the general consequences of the social division of
labour" (Johnson, 1972:41).

"Our analysis so far has made it evident that a
fundamental process in the development of medical
specialization is social interaction. Operating through
the medium of relations which involve communication

(travel, printed matter, the stranger) it leads to
cultural transmission" (Rosen, 1944: 42).

"At the same time, however, it is clear that medical
developments do not occur in vacuo, that the institu
tions, customs, beliefs, and prejudices of a society
influence the medicine which it fosters, and the forms
which that medicine takes" (Rosen, 1944: 30).
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In answer to this last question, the careers of the

following five men have been briefly summarized in the follow

ing pages: 1) Benjamin Rush; 2) Issac Ray; 3) John Ordronaux;

4) Bernard Diamond, and 5) Ronald Mihordin. The careers of

these men were not randomly chosen; however, they are not

meant to be a representative sample in any statistical sense.

Instead, they have been chosen as "generational exemplars" of

psychiatric practice. Their careers were selected because

they seemed to best take into account the conditions and

properties of psychiatric practice within a particular space

and time (the United States since the revolution).

The conditions and properties which have emerged during

this research as being critical to understanding the nature

of psychiatric careers are: 1) social background; 2) educa

tion; 3) authorship; 4) geographic location; 5) style of

thought; 6) source of employment; and, 7) reputation. These

conditions are not all inclusive; however, without becoming

overly formal in applying any kind of model, the choices for

study emerged without major methodological complications. The

difficult chore was in presenting the lives of five very

different and active medical men succinctly. It would be

possible to compose lengthy biographies on any of the psychi

atric figures chosen.

What is being attempted is an analysis of professional

careers in medicine and psychiatry which will establish a

--
-
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portrait of professional evolution through time and within a

specialty. The five men described herein inhabit very dif

ferent eras in American medical history.

Benjamin Rush (1745-1813) was a physician but not for

mally a psychiatrist since as has been demonstrated in Chapter

5 such a specialization did not formally exist before the end

of the first third of the nineteenth century. However, his

medical, not to mention his political, career is of signal

importance in the history of American psychiatry.*

Rush began his education in the school of Dr. Samuel

Finley where he was taught Latin, Greek, many arts and

sciences and given instruction in the Christian religion

(Kahn, 1967: 61). After five years at this school he entered

the College of New Jersey (now Princeton University). After

Princeton he apprenticed himself to the physician John Redman

where he began the study of medicine.” Apparently, there was

His image has been placed into the seal of the American
Psychiatric Association. Thomas Szasz, in his work The
Manufacture of Madness (1970: 137, et seq.) refers to Rush
as "the father of American psychiatry."

Rush has been eulogized by many historians of medicine.
"Rush has been called the American Sydenham. The
designation is unfortunate. Rush and Sydenham belong to
quite different categories. Rush, too, was of course a
clinician, but he was beyond that a man of the Enlighten
ment, embodying its highest ideals" (Sigerist, 1934: 87).

"Apprenticeship served as the principal form of medical
training in the colonial period, however, and it remained
central even after the advent of medical schools, which
were at first only supplemental" (Starr, 1982: 40).
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a period in his life when he contemplated a career in the law,

but such a design was given up and he maintained his medical

pursuits. The following, in part quoting Rush's own words,

describes his life as an apprentice:

From February 1761 until July 1766
he studied medicine 'in my master's family
and shop. " " In addition to preparing and
compounding medicines, visiting the sick
and performing many little offices of a
nurse to them, I took exclusive charge of
his books and accompts. ' He read amply
in the contemporary medical books and
attended lectures on anatomy and materia
medica in the Medical School Of

Philadelphia, founded in 1765 by BENJAMIN
FRANKLIN (Kahn, 1967: 62). [Emphasis in
original. )

After gaining facility with foreign languages, Rush spent

time in Europe. He received the Doctor of Medicine degree at

Edinburgh in 1768. While in Edinburgh, Rush came under the

7 Thus, Rush gave the subject ofinfluence of William Cullen.

mental disorder a great deal of attention during his medical

career. He was physician at the Pennsylvania Hospital which

was the first hospital in the United States established

specifically for treating the insane.

From 1783 on, he [Rush] was physician at
the Pennsylvania Hospital. During the
thirty years he held this position, the
mentally ill were his greatest concern.

"The experimental discoveries of Albrecht von Haller
(1752) on the sensitivity of the nervous system and on
the irritability of muscles (contractibility) were at
once converted by Cullen of Edinburgh (1769) into a
general explanation of disease as due to nervous dis
orders. Cullen coined the term "neurosis" [cite] and
recommended the use of the straight-jacket invented by
McBride" (Ackerknecht, 1968 [1959]:36–37).
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He saw to it that there was improvement
in their living conditions and in the care
of the sick; that adequate bathing faci
lities were provided to keep them decently
clean; and that troublesome visitors were
kept away. But above all he sought to
cure mental illnesses (Sigerist, 1934: 86).

Having resettled in Philadelphia upon his return from

Europe, Rush was immediately made Professor of Chemistry at

the college which had been founded by Benjamin Franklin.

After the revolution this college merged with the university

formed of revolutionary dissidents to become the University

of Pennsylvania in 1791, where Rush became Professor of

Institutions and Clinical Medicine.

However, his life as a physician was also punctuated by

tremendous political activity. Rush was a member of the Con

tinental Congress, a signer of the Declaration of Independence

and Surgeon-General of the Revolutionary Army until he became

involved in intrigues which forced him to resign.

His writings manifest the nature of his various

interests: Directions for Preserving the Health of Soldiers;

Inquiry into the Effects of Spiritous Liquors upon the Human

Body’; Sermons to Gentlemen on Temperance and Exercise; and,

most importantly here, Medical Inquiries and Observations on

"Long after Rush was dead, the persuasively argued pages
continued to strike such terror in the human heart that
in 1885 the National Woman's Christian Temperance Union
sent grateful delegates from forty States to his grave
where they planted an oak tree " in token of their
reverence for the memory of Dr. Benjamin Rush, instaur
ator of the American temperance reform one hundred years
ago" " (Flexner, 1962 [1937]:97).
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the Diseases of the Mind (1812). This last work is called

"the first American book on psychiatry" (Kahn, 1967: 70).

In a "Lecture on the Medical Jurisprudence of the Mind

(delivered November 10, 1810)." Rush made a significant con

tribution to the beginnings of forensic psychiatry in the

United States; "this lecture was probably the first review on

psychiatry in relation to criminal and civil law in English

language [sic]" (Kahn, 1967: 72-73).

To summarize, Rush was apprenticed to a physician at the

beginning of his career like so many other physicians of that

age; he received an excellent university and medical educa

tion, graduating from Edinburgh with a doctor's degree; and

spent his medical career pursuing a variety of social

interests, especially his interest in the mind/body question.

His career might seem to be an auspicious beginning for

American medicine in general and psychiatry in particular.

Rush was one of the first physicians in America to recognize

the role that physicians could, and have come to, serve in

courts as expert witnesses on the question of "sanity.”

However, all appraisals of Rush's career have not been
so positive. Thomas Szasz , sarcastically characterizing
Rush and quoting from the lecture of Rush's (1810) cited
above on medical jurisprudence, states:

"Rush thus equates social conformity with mental health,
and social nonconformity with mental illness. But who
should judge whether the individual conforms or not?
'Physicians best judges of sanity, " [cite] Rush answers
as if anticipating the question. It is not surprising
that he is the patron saint of the American Psychiatric
Association, and of historians of psychiatry forever

(continued. . . )
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Isaac Ray (1807-1881) represents the medical man of the

nineteenth century who came of age at the very moment when the

study of medical jurisprudence was beginning to be taken seri

10 The work that Rush had begunously in the United States.

was supplemented by other American authors and the efforts of

Phillipe Pinel and his disciples. Ray, following in this

tradition, came to be one of the most respected and influen

tial alienists of his day. However, Ray was one of a pioneer

generation of alienists who began without any formal training

in psychiatry.**

Jacques Quen, psychiatrist, historian and expert on the

career of Isaac Ray, portrays the early part of that career

as follows:

. . . Isaac Ray received his medical degree

*(...continued)
trying to persuade people that social nonconformity is
illness, not deviance, and that psychiatry is a branch
of medicine, not of the police" (Szasz, 1970, pp. 141
142).

10 "Although forensic medicine was already a well-estab
lished intellectual discipline in Europe, few Americans
had contributed to the steadily growing body of medico
legal literature. [cite] Pioneer American psychiatrist
Benjamin Rush did deliver a lecture "On the Study of
Medical Jurisprudence" in 1810, but this work was
designed primarily to inspire future doctors to take up
the subject rather than as an original scholarly con
tribution" (Tighe, 1983:27).

11 "The intellectual leaders in this pioneer generation of
American psychiatry - men like Isaac Ray, Thomas Kirk
bride, Samuel Woodward, and Amariah Brigham - had no
formal training in psychiatry; there was, of course, none
to be had" (Rosenberg, 1968: 61).
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at the age of 20 from the Medical School
of Maine at Bowdoin College. For two
years he tried to establish a viable
medical practice in Portland, Maine,
without success. In 1829 he moved to

Eastport, Maine. In 1831, he married
Abigail May Frothingham, daughter of a
Portland judge. He practiced in Eastport
until 1841, when he left to become Medical
Superintendent of the Maine Insane
Hospital in Augusta (Quen, 1983:527).

Ray had originally entered Bowdoin college” at the age of

fifteen, but left after two years. Ray returned to Beverly,

Massachusetts in 1822 where, like Benjamin Rush, he began his

medical studies under the tutelage of another physician, Dr.

Samuel Hart of Beverly, Massachusetts. He completed his

medical education at Bowdoin College were he received his

degree in 1827.1%

Ray opened a practice in Portland, Maine; however, after

some small time he left for Europe and spent a year (1828

1829) studying in England and France, where he thoroughly

enjoyed himself, coming into contact with such men as the

12 "This was during Bowdoin's 'Golden Decade, " when its
student body included Henry Wadsworth Longfellow,
Nathaniel Hawthorne, William Pitt Fessenden, Franklin
Pierce (our fourteenth president), and Luther V. Bell
[cite]." (Quen, 1974, p. 137). Luther Bell was one of
the founders of the Association of Medical Superinten
dents of American Institutions for the Insane; he was
instrumental in getting Ray an appointment as the first
superintendent of the Butler Hospital in Rhode Island
(Quen, 1974:137).

13 These aspects of Ray's life are taken from Quen (1974);
however, they are somewhat at variance with what is read
in Overholser who writes that Ray received his degree
from Harvard Medical School (1944: 67).
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listorian Guizot and the scientist Cuvier (Overholser,

.944: 67). Upon his return from Europe he gave up his unsuc

d, 14:essful practice in Portlan and moved to Eastport, Maine.

It was during this period in Eastport that he wrote A Treatise

wn the Medical Jurisprudence of Insanity.
º

This book was, and remains, exceptional ºr
On several Counts. It was the first
systematic exposition of medical thinking
about insanity written in the United
States. Although Benjamin Rush's Medical
Inquiries and Observations. Upon the
Diseases of the Mind (1812) [cite] was our
first major psychiatric publication, it
consisted of only the author's conceptions
and, as such, was an idiosyncratic work.
Ray presented an amalgam and synthesis of
Western world thinking about insanity
(Quen, 1974: 138).

Yuen goes on to characterize Ray's Treatise as:

". . . written by a thirty-one-year old
general practitioner in a town of approxi
mately twenty-five hundred, distant from
any major medical or legal center. He had
no training or significant experience in
either psychiatry or law" (Quen, 1974:
138)

"Ray wrote in 1854, "At the tender age of 20, being
a member of the medical profession in regular standing,
I offered my services as practitioner of medicine and
surgery to the people of Portland in 1827. They mani
fested no vehement desire to avail themselves of this
privilege, and thinking my services might be better
appreciated somewhere else, I removed in 1829 to East
port, where I resided till 1841" [cite] (Quen, 1974, p.
137).
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Thus, Ray's Treatise was a remarkable milestone in the emer

gence of psychiatry as a medical specialty.” Ray's importance

to the professionalization and further specialization of

psychiatry cannot be measured by the corpus of Ray's writings

alone.

The establishment of the first mental hospital in Penn

sylvania in 1752 and similar institutions in other states (see

page 155, footnote 12) not only gave opportunity to physicians

who wished to work with and study the problems of the insane,

but also created an ever growing institutional framework in

which careers might be made. "Shortly after the publication

of his Treatise, Ray expressed a desire to superintend one of

the many new mental hospitals then being built in America"

(Hughes, 1986:55). This desire flowed from Ray's interest in

gaining clinical experience.

He consulted his friend Horace Mann in 1838 about the

possibility of a position as physician in a new hospital being

considered for the pauper insane. Ray was given an oppor

tunity in 1841 when the "trustees of the Maine Insane Hospital

at Augusta proudly called on their native son to superintend

the recently opened asylum" (Hughes, 1986, p. 56). While at

the Maine Insane Hospital, Ray did not allow his interest in

legal medicine to lapse.

15 See page 160 for the role played by Ray's Treatise in
the deliberations surrounding the M'Naghten decision and
attendant tests of insanity.
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Ray remained at the Maine Insane Hospital until 1845 when

he was invited by the trustees of the newly opened Butler

Hospital in Providence to take the position of Superintendent.

Before assuming this position, Ray travelled to Europe in 1845

at the request of the trustees of the Butler Hospital to study

the asylums of Europe (Overholser, 1944: 68). Ray produced

a paper for the American Journal of Insanity on his European

experiences.”

When he returned from Europe, he became the superinten

dent of the Butler Hospital, a post which he held for the next

twenty years. During that time he was vice-president of the

Association of Medical Superintendents of American Institu

tions for the Insane (AMSAII) from 1851 to 1855 and was its

president from 1855 to 1859 (Overholser, 1944: 69). In 1867

he had to resign from the Butler Hospital because of failing

health. He moved with his wife to Philadelphia and became

active in various programs of social reform.

Ray was always a prolific writer and contributed

frequently to the American Journal of Insanity as well as such

publications as ". . . the Law Reporter, the American Jurist,

the American Journal of Medical Sciences, the American

Quarterly Review, and the North American Review (Overholser,

1944: 69).

16 This article was entitled "Observations on the Principal
Hospitals for the Insane in Great Britain, France and
Germany." American Journal of Insanity, 2: 289-390, 1846.
[This work is cited in footnote 10, Quen, 1974: 146. )
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Ray suffered a personal tragedy toward the end of his

life (1879) when his son, Benjamin Lincoln Ray, also a physi

cian, who had collaborated with his father, died "of an

unspecified "Brain Disease "" (Quen, 1974: 138). Ray died on

March 31, 1881, shortly before one of the most celebrated

criminal trials in American history, that of Charles Guiteau

for the assassination of President Garfield. His influence

was manifest at that trial in that many of the concepts (such

as the concept of moral insanity), which were debated by the

medical witnesses who gave testimony, had been shaped by Dr.

Ray during his long career.”

John Ordronaux (1830-1908) had a very interesting and

varied career which bridged the hospital psychiatry of the

second third of the nineteenth century and the development of

psychoanalysis in the twentieth. His biography remains to be

17 Dr. Allan McLane Hamilton, a witness for the prosecution
in the Guiteau trial, disassociated himself from the
concept of "moral insanity." Part of his testimony was
reproduced in the American Journal of Insanity.

"On cross-examination, the doctor dissented from some of
the views of Drs. Maudsley and Ray, especially on moral
insanity. He did not believe in moral insanity, and in
reply to a question of Mr. Scoville [the defense attor
ney], said: "I believe that the term used by Maudsley and
Ray, and a great many others, is a convenient term for
the excuse of acts committed as the result of anger and
lust'" (Hamilton quoted in "The Guiteau Trial," American
Journal of Insanity, January, 1882: 349).
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written but would be an instructive and worthwhile document.*

John Ordronaux was born in New York City. His father, a

Frenchman who fought against England in the War of 1812, died

in 1841. John Moulton, an historian and the owner of the

property which has come to be known as the William Cullen

Bryant estate in Rosyln, New York, adopted John Ordronaux who

was able to attend Dartmouth College where he received a B.A.

in 1850. In 1852 he received an LL.B. from Harvard and for

two years thereafter practiced law in Taunton, Massachusetts

(American Medical Biographies, 1920: 865). It is interesting

that Ordronaux began his adult working life as an attorney.

There is a puzzling element in the reports of the educa

tion of John Ordronaux. In both American Medical Biographies

and Dictionary of American Medical Biography (the latter being

a subsequent edition of the former) mention is made of

Ordronaux receiving an "Hon. M. D. from Columbian University

(D.C.) in 1859"**; however, he is later described in both

entries of the volumes referenced above as follows: "He never

18 It is for this reason that material concerning his
medical career is difficult to find and had to be
assembled from a variety of sources including American
Medical Biographies, Who's Who in America, and Dictionary
of American Medical Biography. Contact was made with the
New York Academy of Medicine, The Bryant Library, as well
as libraries which maintain files on his life.

19 Compare this statement with a similar description in an
obituary written on Dr. Ordronaux's death. "While
practicing law in this city [New York] Mr. Ordronaux
studied medicine, and received in 1859 from the National
Medical College the degree of M. D." (New York Evening
Post, January 21, 1908).
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practiced medicine actively, but, in the legal profession, was

recognized as a keen, close reasoner. . ." (American Medical

Biographies, 1920, p. 866; and Dictionary of America edic

Biography, 1928, p. 920). Does "Hon." affixed before his M. D.

imply that the degree was conferred as an honorary degree?

If such were the case, Dr. Ordronaux's Civil War record seems

to belie not only the honorary nature of his degree, but the

statement that he never actively practiced medicine.

On the breaking out of the Civil War
Ordronaux was made examining surgeon for
volunteers in Brooklyn, and in 1864 was
appointed assistant surgeon of the 15th
Regiment, National Guards, State of New
York. During his services in these
capacities he published the first American
work on military hygiene, "Hints on Health
in Armies," and also a "Manual for
Military Surgeons on the Examination of
Recruits and Discharge of Soldiers"
(Dictionary of American Medical Biography,
1928, p. 919).

Further confusing an attempt at understanding Dr. Ordronaux's

career is evidence found in the archives of Dartmouth

college” that at the National Medical College he taught

hygiene, pathology, and physiology, among other subjects,

during the years 1859-1871. There seems little doubt that

John Ordronaux had more than just a titular involvement with

the world of medicine.

20 The Dartmouth College Library has been kind enough to
respond to a request for information about Dr. Ordronaux,
one of their distinguished alumnae, by providing xeroxed
copies of letters, poems and memorabilia written by or
relating to Dr. Ordronaux.
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In addition, Ordronaux spent a great deal of his life

teaching.

His teaching record is as follows: 1860
1898, Columbia Law School; 1873-1908,
Dartmouth Medical School; 1865-1873,
Columbian University Law School and
Medical School, Washington, D.C.; 1865
1873, University of Vermont, Medical
Department; 1872-1889, Boston University
Law School (American Medical Biographies,
1920, p. 865).

Not only was Ordronaux able to teach extensively, he was also

able to write copiously, especially in the areas of medical

jurisprudence and the jurisprudence of insanity. His Judicial

Aspects of Insanity (1878) **went through many editions.

In 1872 Dr. Ordronaux was appointed the first Commis

sioner of Lunacy in New York State. Such commissions were

established in many states as part of the reforming atmosphere

of the last third of the nineteenth century and were modeled

after English Commissions of Lunacy.

The recent establishment of a department
of Lunacy supervision by the State of New
York, has turned public attention to it
as a source of consultation, in the
application of our Statute and Common Law
to the legal relations of the insane
(Ordronaux, 1878, p. iii).

Ordronaux based his Judicial Aspects of Insanity (1878) in

large part upon the experiences he had as Commissioner. The

21 The full citation of this work is Commentaries on the
Lunacy Laws of New York and on the Judicial Aspects of
Insanity at Common Law and in Equity, including Proce=

º

Albany: John D. Parsons, Jr., Law Publisher, 1878.
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following neatly encapsulates in his own words the role that

such a Commissioner was meant to play.

Thus,

Lunacy Commission

For although the Commissioner in Lunacy
exercises no judicial functions outside
of his vistatorial powers over asylums,
yet it has devolved upon him to impart
legal advice both to professional prac
titioners and to public officers, in
matters affecting either private rights
or conflicts of jurisdiction, where from
the nature of the personal interests at
stake, or the character of the jurisdic
tion involved, it was undesirable to bring
them into the forum of remedial justice
(Ordronaux, 1878: iv).

the administrative and investigative functions of the

22 opened yet a further branch along the

career path of forensic psychiatry. Eventually, state legis

22
The development of the Lunacy Commission has not been
interpreted by all psychiatric commentators approvingly.
Gregory Zilboorg, in discussing what he called a "nega
tive improvement" (i.e., the abolition of Lunacy Commis
sions), states:

"The history of the so-called Lunacy Commissions in New
York are a case in point. In the case of Robert Irwin,
who killed three persons in New York City in March, 1937,
the Commissioners in Lunacy rendered a report which was
a deliberation and exposition of legalistic generalities
in the best tradition of 1843 [presumably a sarcastic
reference to the M'Naghten case ), with all the charac
teristic obscurities and abstractions of this tradition.

These Commissioners based their conclusions on hearsay
and generalities since the defendant, a paranoid,
psychotic individual, refused to be examined by them.
In reviewing their report, Overholser [cite] pointed out
their fallacies, the essential unsoundness of the system
of "Commissioners in Lunacy," and the scientific tenuous
ness and political abuse which this system represented.
In 1939 the Desmond Bill, abolishing the Commissions in
Lunacy, was passed by the New York State Legislature and
soon afterward signed by the Governor" (Zilboorg, 1944:
582).
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latures would come to establish departments of mental hygiene

or mental health, vast bureaucracies with multiple levels of

responsibility for the welfare and management of the mentally

impaired.

** was born in San Francisco,Bernard Diamond, M.D.

California in 1912. He grew up in Fresno, California where

his interest in psychiatry and the law became manifest early

in his adolescence. In 1924 the Leopold-Loeb trial” was

reported in newspapers throughout the country and had become

a cause celebre not only because of the vicious crime upon

which it was based, but also because Clarence Darrow had taken

up the defense. Diamond followed the reports assiduously and

thus discovered the world of psychiatry and psychoanalysis.

However, since his awareness of the field had come from the

Leopold case, his image of the psychoanalyst was of someone

who goes to court to testify, someone who studies crime and

does court work. (Personal communication.)

He pursued these interests through high school and

enrolled at the University of California, Berkeley in 1931 in

** The information upon which this sketch (and the sketch
of Dr. Mihordin) is based came out of numerous interviews
and personal communications.

24
Leopold and Loeb, murderers of a young boy, were spared
the death penalty by the brilliant forensic display of
their attorney, Darrow, who at one point offered $25,000
to Sigmund Freud if he would come to Chicago and testify
as an expert witness. Freud declined.
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a pre-med program with a psychology minor with the intention

of becoming a psychoanalyst. After graduating from Berkeley,

Diamond went directly on to medical school at the University

of California, San Francisco (UCSF). During his four years

at UCSF he was the only student who had plans to become a

psychiatrist. There was only one psychiatrist on the faculty

and there was no psychiatry in the curriculum. The Langley

Porter Neuropsychiatric Institute had begun operations in 1940

but was originally devoted to the study of neurology and

neurosurgery with little, if any, attention to psychiatry or

psychotherapy. Thus, with his particular interests Diamond

was counseled to take his psychiatric residency at the Univer

sity of Michigan, Ann Arbor. His mentor at UCSF had been Paul

Glevy who had trained at the University of Michigan.

In 1938, Diamond began a four year fellowship at the

University of Michigan. This university boasted the oldest

psychopathic ward associated with a university. A miniature

state hospital virtually existed on the campus since the ward

was opened around 1903. Diamond was the first intern working

in the new building erected to replace the old psychopathic

ward.

After three years at the University of Michigan, Dr.

Diamond was called to active duty and spent an entire year

doing psychiatry in the Army. While in the army, he was

assigned to a military facility in New York where he examined

221



volunteers. Some of the "volunteers" were delinquents who had

been essentially ordered into the Army by a judge's decree.

Some of the men were unemployed remnants of the depression.”

After an initial period in the Army, Dr. Diamond returned

to the University of Michigan Neuropsychiatric Institute to

finish his residency training which he did in 1942. He then

went back into the Army and served at a hospital facility in

England before D-Day. The last year of his Army service was

spent in Menlo Park, California where he treated the psychi

atric problems attendant upon severe physical trauma such as

amputation, blindness and disfiguring wounds.

One problem in particular caught his notice. Men who

were blinded were having a difficult time coping with their

injury; they remained depressed and resistant to rehabilita

tion. Ultimately, Diamond discovered that these soldiers were

given false information about their injuries at the front to

keep up their morale; thus, when they returned to the United

States, they refused to accept the irrevocability of their

condition. His findings led to changes in the handling of

these men.

25 Dr. Diamond attempted to publish a paper on the problem
of enuresis and the high rate of neurosis among the
quasi-deliquent youths who were being inducted into the
Army. However, the War Department refused him permission
to publish this paper on security grounds.
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Before the war, Dr. Diamond had intended to travel to

Vienna and study with Sigmund Freud. Obviously, the onset of

war and Freud's death in 1939 ended these plans. However, one

of the consequences of the war was the influx of refugees from

Europe into the United States. Thus, ironically, Dr. Diamond

was able to study with many of the leading lights of European

psychoanalysis. While working in Menlo Park with the Army,

he was able to enroll at the San Francisco Psychoanalytic

Institute and train with such a man as Erik Erikson and others

who had fled the terrors of Europe.

After leaving the Army and finishing his psychoanalytic

training, Dr. Diamond went into private practice and became

affiliated with Mt. Zion hospital where he remained until

1964. In 1963 the School of Criminology at Berkeley needed

to fill a faculty position established for a psychiatrist.

Dr. Diamond had long been interested in forensic questions and

had been called as an expert witness in some landmark cases,

including the case of Sirhan Sirhan, the assassin of Robert

Kennedy.

In addition, he served on the Governor's (then California

Governor, Edward G. Brown) Committee on Insanity. The Chair

man of the Committee, Arthur Sherry, was a professor of law

at Boalt (the law school at the University of California,

Berkeley). Ultimately, he got to know Frank Newman, Dean of

the Boalt Law School, and later a Judge on the California

Supreme Court. These contacts led to the offer of a faculty
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position in both law and criminology. While teaching in this

joint appointment, the position of Dean of the School of

Criminology became open and Dr. Diamond was asked to fill that

position which he did until 1976 when that school was phased

out.

Dr. Diamond played a primary role in fashioning

California's "diminished capacity" defense, which was used

successfully in 1979 by Dan White, the assassin of San Fran

cisco Mayor George Moscone and Supervisor Harvey Milk in his

trial for murder. The unpopularity of that result lead the

California legislature to abolish the "diminished capacity"

defense and return California for all intents and purposes to

the older M'Naghten rule.

Aside from his activities as clinician, teacher, dean and

legislative activist, Dr. Diamond has been an important par

ticipant in the developments of the professional organizations

of which he is a member. In 1968, the American Psychiatric

Association awarded Dr. Diamond the Isaac Ray Award, an award

which gives recognition to those who make significant con

tributions to forensic psychiatry.

In 1976, Dr. Diamond, along with twelve of his

colleagues, helped form and was on the original Board of

Directors of the American Board of Forensic Psychiatry. The

details of the founding of this organization can be found in

Chapter 6, the Formal Organization of Forensic Psychiatry.

Dr. Diamond is now an emeritus professor of law, Univer
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sity of California, Berkeley and an emeritus professor of

psychiatry, University of California, San Francisco. He does

consulting work, continues to testify in court and maintains

an intense interest in the issues surrounding law and psychi

atry.

Ronald Mihordin, M.D., M. S. P., J. D. was born in 1938 and

was raised in Kansas City, Kansas. He received his B.A. from

Kansas State University in 1960 and went on to the School of

Medicine at Kansas University where he was awarded an M.D. in

1964. By the end of 1968, Dr. Mihordin had completed his

psychiatric residency at the Neuropsychiatric Institute,

University of California, Los Angeles and Harbor General

Hospital. The thesis prepared in fulfillment of this resi

dency concerned factors in homicide. His postgraduate medical

education included work in the Department of Social and

Community Psychiatry at UCLA. The first year of his atten

dance in the Department of Social and Community Psychiatry was

interrupted by service in the United States Navy.

The years 1968-70 saw Dr. Mihordin in military service,

first as Chief of Psychiatry on the U.S. S. Sanctuary, a

hospital ship, and then as Chief of Psychiatry at the Naval

Station Hospital, Danang. After spending two years in the

service, Mihordin returned to UCLA, Department of Social

Psychiatry where he received a Master of Social Psychiatry

degree in 1971.
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In 1972, Dr. Mihordin entered Loyola University School

of Law and received a J.D. in 1976. Thus, Dr. Mihordin is

both a physician and an attorney. He is licensed to practice

medicine in California and is an inactive member of the State

Bar of California. He is also a member of the American Bar

Association, the American Orthopsychiatric Association, the

Association for the Advancement of Psychotherapy and the

California Forensic Mental Health Association.

Dr. Mihordin has been medical director of the Mental

Health Section of Hoag Memorial Hospital Presbyterian in

Newport Beach, California; he has had a private practice for

most of his professional life, a practice which has always

included work in forensic psychiatry. In 1985, Dr. Mihordin

was appointed an independent consultant to the panel deciding

issues out of the Jamison v. Farabee case. This case involved

among other issues: the involuntary medication of state

hospital patients; need for consent; and the capacity of state

hospital patients to be able to give consent.

Having worked on the Jamison panel, Dr. Mihordin's name

became known to the Forensic Services Branch of the California

Department of Mental Health. It was at this time (1985-1986)

that the Department of Mental Health was looking for profes

sionals to become involved in the programs evaluating Mentally

Disordered Offenders ("MDO"). Dr. Mihordin describes his

interest in forensic psychiatry as stemming from the two year

fellowship in social and community psychiatry he received from
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UCLA in 1968. Thus, he accepted a position with the Depart

ment of Mental Health as a Mentally Disordered Offender

Evaluator. As of this writing, he still works for the

California Department of Mental as Chief Evaluator in the MDO

program.

The Emergence of a Career in Forensic Psychiatry

Specialized careers are often formed by the emergence of

social problems. The growth of forensic psychiatry, in great

part, can be seen as more a response to social problems than

as an example of a scientific discipline advancing steadily

along with developments in knowledge and technique. **

Psychiatry, more than any other medical
specialty owes its origin to practical
requirements. It has not been separated
from the rest of medicine by any par
ticular maturity of doctrine, nor from
anatomical reasons, but it commenced to
establish its individuality contem
poraneously with the recognition of the
social necessity of isolating the mentally
afflicted, at which time its relations
with medicine were strongly discussed or
flatly denied (Lugaro, 1909: 15).

26 It might well be pointed out that the advance of medicine
in the last two centuries generally, was as much a result
of activities called forth by the social problems of the
Industrial Revolution as by the basic research undertaken
in academic settings. The concept of the medical police
brought to maturity by Johann Peter Frank in Germany and
imported into the United States underscores the role
played by physicians in ensuring the health and safety
of populations and the amelioration of sometimes wretched
social conditions (Rosen, 1974: 142-158). When Szasz
describes psychiatry as being a branch of the "police,"
his analysis does as much to obscure as it does to
enlighten with respect to the history of psychiatry
and/or medicine.
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It is apparent that the careers of these five men were shaped

by political, military and social events. They all were

limited by the educational institutions and methods of medical

instruction in existence, the understanding that society had

of the role of the physician, the resources available for

practicing medicine, and the recognition that the law was

willing to bestow upon their medical expertise.

What do the careers of these men say about the rise of

this expertise? During the nineteenth century there appears

to have been a keen interest in "medical jurisprudence" and

the legal questions surrounding the status of the insane.

Many books, beginning with that by Benjamin Rush, were written

instructing physicians how to recognize the symptoms of

lunacy. Many texts were written in the field of medical

jurisprudence and specifically the medical jurisprudence of

insanity, some gaining wide recognition and going through many

editions.”

However, it seems that this activity and interest waned

after the early years of the twentieth century. Why such

should have been case may be explained by the nearly defini

tive treatment given forensic psychiatric subjects in the

nineteenth century works and the interposition of two World

Wars.

27 One of the most popular texts was Wharton and Stille's
Medical Jurisprudence the first edition of which appeared
in 1855.
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What do these five careers demonstrate in sociological

terms. Let us consider some of the important implications

that emerge from consideration of these careers in forensic

psychiatry.

First, careers like the links in a chain, join the

various generations or cohorts in a profession together

sequentially, those antecedent creating the conditions of

practice for those coming subsequent. This aspect of careers

and professions is especially evident in the world of psych

iatry and law. The theoretical, psychological and jurispru

dential climates of psychiatric practice have gone through

some extensive transformations over the last two hundred

years. These transformations are reflected in the careers of

the five physicians considered above.

Second, the contours of a profession shape and are

interactively shaped by the nature of the individual careers

of those practicing within it. When Bernard Diamond began his

practice of medicine at the outset of World War II, psychiatry

was still absorbing the impact of the innovations brought

about by Freudian psychoanalysis and the other theoretical

developments which followed in its train. Forensic psychiatry

was not represented by any kind of organization. Thus,

Diamond's career was determined in part by the state in which

he found psychiatry. However, through his particular experi

ences as a physician involved with aspects of the law, he,

with others of his generation, attempted to move forensic
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psychiatry from an esoteric backwater of psychiatry into the

status of a full-fledged medical subspecialty. He worked to

change the nature of his own career. Thus, some professional

careers can be described as conventional and others as trans

formative. In a sense, like the social construction of the

self, people invent their own careers.

Third, the success of the professionalization process

depends in great part upon the interaction of individuals who

have particular talents and energies. There is something

serendipitous about the emergence of forensic psychiatry; that

is, the right people connected with each other at the right

time. Since the involvement psychiatry has with law is not

something which has recently emerged on the scene, the ques

tion of "Why now?" becomes significant in terms of the profes

sionalization process.

Part of the answer to that question must reside with the

particular individuals who have worked and are working to

formally professionalize the world of forensic psychiatry.

(The beginnings of institutionalized psychiatry in the United

States with the founding of the Association of Medical Super

intendents of American Institutions for the Insane also

emerged through the efforts of interesting and industrious

individuals.) Maier Tuchler, a psychiatrist already active

in forensic circles, was the moving force behind the founda

tion of the American Board of Forensic Psychiatry. He, along

s
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with Bernard Diamond and others, * formally realized the

organization of forensic psychiatry. It takes men of special

talents to mount transformative careers, careers which include

great expenditures of time and energy along with the ability

to engage diverse audiences in dialogue and sometimes absorb

much criticism. Fourth, careers are often established at

the margin of professional practice by those who take the lead

in the professionalization process. The transformative

career, which in some respects all five physicians discussed

in this chapter demonstrate, is often located at the profes

sional margin. Thus, Isaac Ray, while championing the idea

of "moral insanity," was not successful in convincing his

29 Bernard Diamond and his forensic colAmerican colleagues.

leagues face hostility within the world of psychiatry and

medicine generally because careers which tie medical expertise

and the law together are seen, if not simply as venal, then

as creating unwanted and damaging publicity.

28 In addition to Dr. Tuchler, the following individuals
comprised the initial Board of Directors of the American
Board of Forensic Psychiatry: Walter Bromberg, M. D. ;
Bernard Diamond, M. D. : Irwin N. Perr, M. D. ; Seymour
Pollack, M.D.; Stanley L. Portnow, M.D.; Jonas R.
Rappeport, M. D. ; Robert L. Sadoff, M. D. ; and John K.
Torrens, M. D. .

29 "Though Ray was undoubtedly a leading figure in psychi
atry during the middle years of the [nineteenth) century,
he was never able to convince even a respectable minority
of his colleagues concerning the validity of the European
concept of 'moral insanity'" (Curran, 1974:8).
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In order to pursue a transformative career it is neces

sary to possess an ample intellectual arsenal. From the

descriptions of the careers described above, it can be seen

that the physicians who have considered the issues and con

tributed to the growth of forensic psychiatry come equipped

with broad education and diverse skills. Such is in the

nature of forensic psychiatry which is an intersection between

two profound professional disciplines. However, those physi

cians which have been chosen for scrutiny here do not repre

sent the average physician/psychiatrist concerned with legal

issues. Even those forensic psychiatrists who are not par

ticularly concerned with the professional direction of their

specialty must have a great depth of knowledge and maintain

currency on a wide array of medical and legal developments.

What is significant in this excursus on the careers

of these prominent psychiatrists is what they suggest for the

sociology of careers and how the character of forensic psychi

atry is described. There is nothing particularly unusual or

deviant in the logic through which careers in forensic psychi

atry have emerged. In fact, such careers would seem to

further exemplify the work done by Strauss, Bucher, Freidson

and others. Certain features of the emergence of forensic

psychiatry distinguish it from other specialties, but those

features are tied to the involvement that forensic psychiatry

naturally has with the law. Embedded within this rather

mundane discovery is a matter of greater importance.
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The quite ordinary professional evolution of forensic

psychiatry (quite apart from its many struggles and only

partial success) contradicts those criticisms of it which

attempt to dislocate it from the world of medicine. At least

from the perspective of its professional evolution and the

careers of the individuals which compose it, it has been and

continues to be a solidly medical enterprise, albeit, to

repeat what has been said before, a medical enterprise which

is willing to consider questions with the widest scientific

and social implications. Psychiatry may be filled with

discredited and discreditable theories, it may finally come

to be absorbed by other branches of medicine (neurology,

nuclear medicine, etc.), it may evolve in ways not presently

known; yet, the fact that psychiatry does not now possess the

ultimates which it seeks does not make it a branch of the

police (Szasz) and those practicing within it merely agents

of social control.

Sociological discussions of psychiatry have been limited,

for the most part, to critical discussions of the content of

psychiatry and the interaction of psychiatrists with their

patients and their practice within institutions. Little

attention has been paid to the psychiatrists themselves, their

careers, their personal lives, the organizations they have

created, and the larger social worlds, such as law, that they

have come to inhabit. (There are, however, notable exceptions

such as the work by Donald Light in Becoming Psychiatrists.
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The Professional Transformation of Self, 1980. ) Without

attention to such matters, the sociological study of psychi

atry will continue along a path already worn by knee-jerk

muckrakers. Considering the increasing importance of experts

in general and forensic psychiatrists in particular, addi

tional sociological work needs to be done to explore the

relationship that forensic psychiatry has with general medi

cine, psychiatry, and the law, and, accordingly, the impor

tance that relationship has for the social order.

Our modern changing and complicated
society has thrust psychiatrists into a
more public role at the same time that it
has stimulated the profession to reexamine
concepts of health and disease. The
forensic psychiatrist is the main emissary
of psychiatry to society; he is the
psychiatrist who appears in court, works
in corrections, advises on legislation,
teaches lawyers (Robitscher, 1972: 91).
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CHAPTER EIGHT

PROFESSIONAL ENVIRONMENTS

This chapter has as its purpose an exploration of the

professional environments from which forensic psychiatry has

emerged and in which most forensic psychiatric activity is

presently found. The inclusion of this mostly descriptive

material, however, does not travel along the main lines of

inquiry of this study. In taking this slight detour, I seek

to achieve two goals: 1) to verify, through descriptions of

various professional milieu, that forensic psychiatry is not

simply psychiatry practiced in the courtroom and is incor

rectly defined when limited thereto ; and 2) to demonstrate

that further work needs to be done in understanding the

complex role played by forensic psychiatrists in diverse

political, legal and medical environments.

* * * * *

"It has been said that psychiatry, born
out of jails and almshouses, had a more
ignoble birth than other branches of
medicine" (Smith, 1957: 285).

Why the origin of the psychiatrist is more ignoble than

that of the surgeon who shares a professional history with the

barber is a complex question. An initial explanation may be

found not in the ignobility of psychiatry's origin but in the
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"nobility" of the patients who were treated by the other

branches of the medical profession.

The job that the alienist and later the psychiatrist was

called upon to perform brought him (or, more rarely, her) into

contact with the most misunderstood, feared and, frequently,

lowest classes of the population. Thus, the status of the

psychiatric profession was colored by the status of the

majority of the patients it treated.”

Forensic psychiatry, which specializes in the understand

ing and treatment of the criminal, the dangerously insane, and

the legally incompetent and irresponsible, is that branch of

psychiatry which has devoted itself in large part to a jail

house and almshouse practice. Forensic psychiatry has been

defined in Chapter 3 as "the application of medical knowledge

to questions arising in legal contexts."

However, "legal context" should not be seen as limiting

the practice of forensic psychiatry to the courthouse or the

jail. The basic fund of professional knowledge accumulated

"Crime and madness are not without their resemblances.
To see the prisoners of the Conciergerie in the prison
yard, or to see lunatics assembled in the garden of an
asylum, is much the same thing. Both walk up and down
avoiding each other, dart glances at each other at best
strange, at worst atrocious, according to their mood and
thoughts of the moment, but neither gay nor serious; for
they either know or fear each other. The waiting to be
sentenced, remorse, anxiety give the walkers in the
prison yard the restless, haggard air of madmen. Only
the most accomplished criminals display an assurance of
manner which suggests the tranquility of an easy con
science, the sincerity appropriate to a pure life
(Balzac, 1970 [1839–1847), p. 438).
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by a forensic psychiatrist provides the intellectual capital

which promotes a kind of occupational generalization.

For instance, psychiatrists beside formally acting as

expert witnesses, are employed within large bureaucracies such

as state departments of mental health and within those perform

a host of forensic functions. This chapter describes the

various professional environments in which forensic psychi

atrists may be found: the formal legal, the medical, the

bureaucratic and the academic.

Formal Leqal Environment

The Courtroom

The courtroom is the quintessential location for the

formal display of every kind of expertise. It is here that

the forensic psychiatrist must present and defend his opinions

on a host of legal and medical questions before a variety of

different audiences. The judge and the jury, as well as the

two opposing counsel, weigh the opinions of the

psychiatrist/expert in a manner carefully prescribed by the

dictates of statute and judicial precedent. The presence of

an expert in a courtroom is, itself, the result of legislative

enactment.

For instance, Section 720 of the California Evidence Code

establishes who is qualified to testify as an expert witness

and states in relevant part:

(a) A person is qualified to testify
as an expert if he has special knowledge,
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skill, experience, training, or education
sufficient to qualify him as an expert on
the subject to which testimony relates.

Referring to this Section of the Evidence Code, the decision

of the California Supreme Court in People v. Chavez (1985) 39

Cal. 3d 823 describes how quickly contentions arise in legal

proceedings when physicians are permitted to testify as

experts in areas for which they have not been qualified by the

Court.

Defendant Raymond Chavez and a group of friends, after

many hours spent getting drunk and smoking marijuana, forced

the car of a vacationing couple off the road and demanded

their money. When the motorist attempted to flee, he was shot

in the head and killed instantly by Chavez who then fled the

scene. At the initial trial, Dr. Morrison "a medical doctor

specializing in pathology," testified concerning the autopsy

he had performed on the unfortunate motorist. After he

testified on issues closely related to his specialization, Dr.

Morrison was called again to testify, but in an area removed

from his announced expertise.

Dr. Morrison was later called in rebuttal
and testified, over defense objection,
that a person who performed the acts
ascribed to defendant [murder and robbery]
would have the requisite intent to commit
robbery regardless of whether such person
had been drinking or was drunk. He
further testified that the performance of
those acts would be inconsistent with the

evidence that such a person had consumed
the amount of alcohol alleged to have been
consumed by defendant.

People v. Chavez, supra, p. 828.
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On appeal the defendant challenged the testimony

"asserting that Dr. Morrison was not qualified as an expert

in the area in which he testified. . ." (People v. Chavez,

supra, p. 828). Nonetheless, the Court in its decision makes

the argument that Dr. Morrison was a fully qualified medical

doctor who was well acquainted with the literature concerning

the effects of alcohol consumption on human behavior; there

fore, the Supreme Court upheld the position of the lower court

which had permitted Dr. Morrison to testify. Particularly

relevant for understanding the regard in which properly

qualified psychiatrists are held are the Court's remarks with

respect to its ultimate rationalization for permitting the

testimony of Dr. Morrison to stand.

Finally, any error that may have
occurred by the admission of Dr.
Morrison's rebuttal testimony was cured
by the testimony of Dr. Berkson, who
testified on rebuttal immediately after
Dr. Morrison. Dr. Berkson was qualified
as a medical doctor specializing in
psychiatry. He substantially corroborated
the opinion given by Dr. Morrison and
defendant [Chavez ) does not challenge Dr.
Berkson's credentials or testimony.

People v. Chavez, supra, p. 829.

It is clear that the testimony of a psychiatrist on the

matter of relevant intent is sufficient to render of no avail

the objections of defendant, even though the testimony of a

non-psychiatrist physician might have had an impact of some

kind on the proceedings. The opinion in this case suggests
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that such an "error" can be "cured" by the testimony of a

psychiatrist.

The Judge

The role of the judge in judicial proceedings is

basically that of umpire. He or she must make sure that the

procedural requirements of the law are followed by both

parties in the case. The judge is the final "expert" with

respect to the legal questions which arise during hearings or

trial. That role may assume tremendous importance in cases

where the judge alone renders a final decision. Many types

of mental health hearings do not require a jury. A judge may

decide the question of involuntary commitment, the wisdom of

appointing a guardian or conservator or whether an individual

is so dangerous that placement into state custody is necessary

to protect the public.

Many judges, however, do not feel competent to decide

questions relating to the mental competence or possible

dangerousness of an individual brought before the court and

described as a "danger to him/herself or others." The follow

ing extract from a mental health hearing in the District of

Columbia, illustrates the impact of psychiatrists on the

administration of justice.

Examiner: Do you find that the defendant is still
suffering from paranoid schizophrenia?

Psychiatrist: Yes.

Examiner: Is he likely to be dangerous to himself

240



or others in the foreseeable future,
because of his illness?

Psychiatrist: Yes.

Judge: I hereby commit the defendant to Saint
Elizabeths Hospital, until such time as
this court is satisfied that he is no
longer likely to be a danger to himself
or others, in the foreseeable future, by
reason of mental illness. Adjourned.
[Cite. J

(Brooks in Frederick, ed., 1978: 45)

other things that

This extract was used by its author to demonstrate among

. . . [J Judges have typically abdicated
their decisional role to the psychiatrist
in deference to psychiatric judgment.
Indeed, many judges are unwilling to
reject a psychiatric opinion, especially
one from an "official" source, such as a
court-appointed psychiatrist.

- -

(Brooks,

Nonetheless,

in Frederick, ed., 1978: 45).

the judge will want an expert to answer

questions without trespassing upon the functions legally

assigned to others such as the jury, the attorneys or the

judge.

etiquette and,

In Ore

tive

that

The Jury

The law of procedure demands a certain courtroom

in fact, procedural questions very often are

significant in how a case is played out than the substan

issues themselves.

When legal deliberations involve a jury, the law requires

it members be chosen randomly from the community. Before

selecting a jury of twelve, a larger "panel" of individuals

is assembled from which the twelve (or sometimes fewer) jurors
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will be chosen. It is from this panel, which may consist of

any number of people, that the final jury is selected. Twelve

people are chosen (usually in a lottery fashion) from the

panel and temporarily sit in the jury box.

The attorneys then go through a procedure called voir

dire. That is, each attorney is permitted to question each

prospective juror to discover, among other things, if they

have any prejudices or if such prospective jurors have already

decided the case without hearing the evidence. Should such

prejudice be found in a prospective juror, that individual is

excused from the jury box and another name is chosen at random

from the panel list.

Each attorney is allowed to challenge an unlimited number

of jurors for this kind of "cause." The law desires to

prevent bias or prejudice from affecting the outcome of a case

to the greatest extent possible. It is the judge who ulti

mately decides if there is good cause to excuse a juror. Some

challenges for cause will be fairly easy for a judge to

resolve.

For instance, in a case which might involve an insanity

defense (or any question of mental competence) and in which

it is expected that psychiatrists will be called as expert

witnesses, jurors may be questioned with respect to their

opinions of psychiatry. Any prospective juror would probably

be excused from a jury if it was discovered through question

ing that such a juror rejected psychiatry as a legitimate
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enterprise or who had reservations about accepting expert

psychiatric testimony. In addition, an attorney can utilize

up to six "peremptory" challenges. When challenging a juror

on this basis, an attorney does not need to give any reason

or establish a good cause.

Further, strategic considerations enter into the choice

of jurors made by attorneys. Jurors are selected by each

attorney in the hope that they will be sympathetic to either

one side or the other. If psychiatric testimony is to be

presented, for instance, in a case where the insanity defense

has been plead to a murder charge, the defense attorney will

attempt to eliminate those individuals from the jury who have

a strong bias against psychiatry or alternatively, the pro

secuting attorney will look unfavorably on jurors who would

be overly sympathetic to an insanity defense.”

On the other hand, psychiatric issues may present com

plexities which an average individual might not be capable of

handling. Jurors may be chosen for their ability to deal with

high-level abstractions. Attorneys now employ experts to

In my own personal experience, while on a jury panel
which was to consider a charge of murder against a young
defendant, I was asked by the defense attorney my opinion
of psychiatry and psychiatrists. After exploring my
background and finding that I was enrolled in a graduate
psychology program, the defense attorney seemed satisfied
that I would not question psychiatric reasoning.
Probably by virtue of this same logic, the prosecuting
attorney excused me from serving on the jury, ostensibly
to avoid having someone on the jury he knew in advance
might ratify an insanity defense.

243



assist in the selection of jurors, and psychiatrists them

selves have become part of this growing field, along with

psychologists and sociologists. Social science expertise is

pressed into the service of attorneys using psychological or

social profiles to select jurors who will better understand

and/or sympathize with a particular position.

Once seated, it is the responsibility of the jury to

weigh the evidence carefully, to assimilate the instructions

of the judge, and to reach a verdict on the questions of fact

before the court. The law, recognizes that the jury, being

composed for the most part of laymen, may need the assistance

of experts to understand many highly complex issues. It is

the function of the psychiatric expert to translate com

plexities of medical logic and psychiatric jargon into terms

that can be understood by lawyers and laymen alike.

However, forensic psychiatrists testifying before a jury

will have a double burden. The subject of forensic psychiatry

is the human psyche and human behavior. Psychiatry attempts

to understand the intra-psychic states which cause or follow

upon public behaviors. Many jurors will come to the courtroom

with some understanding of what psychiatry is and have an

opinion of its validity, since the subject matter of psychi

atry is one upon which most individuals have speculated at one
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time or another.” The forensic psychiatrist may meet a great

deal of skepticism on the part of jurors which will be exacer

bated by the attempts of an opposing counsel to discredit any

expert testimony which might injure his client. Thus, the

assistance which a forensic psychiatrist attempts to render

the jury may be sabotaged by the efforts of others in the

courtroom who may have something to gain from discrediting the

testimony of a particular forensic psychiatrist or the field

of forensic psychiatry itself. It is this phenomenon of

mutual discreditation that has been given such a great amount

of attention throughout the history of forensic psychiatry.

The Attorneys

There will be at least two opposing counsel involved in

any legal dispute or case. In a criminal case, the prosecu

tion will be represented by the office of the District Attor

ney and the defense will be an attorney paid by the accused,

or a public defender appointed by the court. In a civil case,

"I have suggested that the 'best' cognitive basis
for a monopoly of competence is one which reveals, or
activates, or maximizes the favorable characteristics of
a professional market. It must be specific enough to
impart distinctiveness to the professional 'commodity";
it must be formalized or codified enough to allow
standardization of the 'product" - which means, ulti
mately, standardization of the producers. And yet it
must not be so clearly codified that it does not allow
a principle of exclusion to operate: where everyone can
claim to be an expert, there is no expertise" (Larson,
1977: 31). (Emphasis added.)
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the plaintiff and defendant are both represented by their own

attorneys and either attorney may take the case pro bono

[publicol, that is "for the public good," and will charge no

fee if the individual represented is too poor.

Judicial and administrative hearings may go forward on

an ex parte basis. That is, only one party seeking some kind

of legal remedy may be represented. Sanity hearings have been

criticized for their ex parte nature. The individual subject

to such a hearing may not have a chance to adequately dispute

allegations of incompetence or dangerousness. Patients'

rights and civil rights' groups have had moderate success in

having the court appoint attorneys for those whose mental

competence is questioned.

An attorney, speaking of the wide role that psychiatrists

play in his practice of law, described the case of an indi

vidual who had received severe facial injuries during a car

accident. Although psychiatrists are not usually called upon

to treat or evaluate victims of such auto accidents, this

particular case required such treatment and evaluation since

the facial injuries brought in their train grave mental

distress and pain. Thus, when this individual attempted to

recover damages in a lawsuit, included in those damages were

the physical and psychological injuries resulting from the

automobile accident. Psychiatrists were then needed by both

plaintiff and defendant to define for the jury the nature and

extent of such damages, or if, in fact, such damages truly
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existed.

Those injuries suffered in the course of employment often

involve orthopedic injuries the only symptoms of which are

back pain or headache. Psychiatrists may be called in on such

cases to evaluate the injured worker, attempting to verify

that such an individual is not malingering. And, of course,

psychiatrists have to be consulted when the very nature of the

injury itself is psychiatric, as, for instance, when a worker

after recovering from a physical injury, refuses to return to

work for fear of being reinjured.

Worker's compensation is only one type of insurance

wherein the injuries must be verified by physicians. All

types of third-party insurance involve some type of physician

certification of the need for treatment. In many policies of

health insurance, psychiatric and psychological treatment are

excepted from coverage. There are physicians who work for

insurance companies for the purpose of determining whether an

insured should be given coverage for various injuries, includ

ing those of a psychiatric nature. It might be stretching the

definition of what is "forensic" but such physicians are

performing a forensic function by verifying the legitimacy of

a medical condition.

An expanding area of psychiatric involvement in law is

that of child custody and the criminal cases brought when

child abuse is suspected. For instance, the trial of Joel

Steinberg in New York City (1988-1989) for the murder of his
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adopted daughter, Lisa, dramatically demonstrated a role often

played by psychiatrists. Hedda Nussbaum, Steinberg's lover

and the dead girl's adoptive caretaker, was examined

repeatedly by psychiatrists and those examinations were the

subject of much questioning by the defense. In addition,

during the course of this trial, there were hints that

Steinberg's attorney might mount an insanity defense; however,

this tactic was never employed. Were such a defense plead,

psychiatric expert witnesses would have appeared on behalf of

both Steinberg and the prosecution (the People of the State

of New York) during the course of the trial.

It is not unusual for psychiatrists to be hired both by

a divorcing husband and wife to prove each other's unfitness

as parents in fiercely fought custody battles.

Process of Discovery

In litigation, adherence to correct procedure is as

important as the presentation of the substance of a case. The

papers put before the court must be in proper form and timely

filed. A legal case proceeds with a characteristic rhythm.

Typically, in a civil case, the attorneys for the plain

tiff file a complaint with the court which should put those

who are sued or complained against (defendants) into motion.

The defendant must defend against the complaint. An answer

to the complaint must be filed with the court within thirty
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days (in California) of the complaint's being received. If

no answer is received by the court within thirty days, the

attorneys for the plaintiff may file a default. Such default

acts as a finding by the court that everything in the com

plaint was true and awards the plaintiff what he or she was

seeking. Thus, if a defendant does nothing after receiving

a complaint, a default may likely follow.

Once the defendant has answered the complaint another

phase of the process begins. Probably the most important

phase of litigation before trial is that of "discovery."

Attorneys for plaintiff and defendant want to discover as much

about their opponent's case as possible and to minimize what

is discovered by an opponent. The two activities which are

most likely to involve psychiatrists in this phase of litiga

tion are what might be characterized as "case review" and the

deposition.

When a case presents an attorney with issues of a psychi

atric nature, that attorney may need to consult with a psychi

atrist. For example, an attorney, who is attempting to defend

a business entity against an action brought by a former female

employee who was raped by her supervisor and who contends that

she suffered serious medical and psychological injuries from

the rape, will seek a psychiatrist in order to evaluate

whether such a claim has any merit.

The psychiatrist might respond to the questions of the

attorney by telephone, in writing or by meeting with the

249



attorney at his office. The attorney might send the plain

tiff's medical record to the psychiatrist for review. From

that review, the psychiatrist would be asked to give an

opinion upon the likelihood that this particular event (the

rape) caused the psychological injuries which had been com

plained of and the psychiatric theories which support this

contention. Also, by reviewing the medical record, other

pertinent factors may emerge such as past incidents or medical

treatments which suggest that the plaintiff already was

suffering from similar psychological symptoms or was formerly

under psychiatric care, what medications she had been taking,

etc.

Similarly, the attorneys for the woman who has been raped

may well consult with a psychiatrist who might then become a

plaintiff's expert in the case. In addition, the woman

herself may be in psychiatric treatment so that her psychi

atrist may expect some involvement in the case. “

There is a fine distinction which is drawn in the law

between the use of consultants and experts. Attorneys may

consult with physicians without revealing to their opponents

who those physicians are and the nature of the communications.

Some psychiatrists dislike being called into court to
testify and might chose not to accept a client whom they
know in advance will be involved in litigation. Techni
cal medical factors might be involved, in the judgment
of a psychiatrist, which would make the playing out of
a courtroom scene or the divulging of confidential
information dangerously counterproductive for therapy.
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The point of a medical consultation for an attorney is to

become oriented to the medical issues in a case without

involving a physician in the formal legal process. In addi

tion, the information that an attorney gets from a consultant

does not need to be shared with an adversary, such information

being protected from disclosure by the so-called "attorney

work product privilege."

However, the privilege does not operate if the expert or

opinion of such expert is produced in court for the purpose

of establishing material facts. When an attorney decides to

use an expert in this way, the opinions of the expert and the

communications between the attorney and the expert are then

open to the discovery process meaning that an adversary is

entitled to access documents, writings and memoranda of

conversations. For an attorney, this represents a very

important strategic consideration in the utilization of

experts. The forensic psychiatrist who is utilized as a

consultant rather than an expert will probably not become

overly involved in a case, unless an attorney believes there

is a strategic advantage in changing the character of a

physician's involvement in such case.

Let us surmise, in the case posed above, that the psychi

atrist has communicated with the attorney on the facts of that

particular case and has reviewed the medical records of the

woman in question, giving a detailed written opinion of his

findings. The opinions of the psychiatrist are then open to
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"discovery" by the adversaries in the case (the rape victim

and her attorney).

The plaintiff's attorney will be able to discover the

existence of the psychiatrist and the work he performed for

the defense attorney by submitting a document entitled "Demand

for Disclosure of Expert Witnesses" to the defense attorney.

(California Code of Civil Procedure $2034, et seq.) The

response to this demand must list all experts used or intended

to be used by the attorney receiving the demand and include

information as to the name, address, qualification, area of

testimony, availability for deposition, and willingness to

appear at trial of those experts. Simultaneously, the defense

attorney may submit a similar "Demand" to the plaintiff's

attorney so that all parties in the case will be aware of all

experts relied upon by all sides in their evaluation of the

CaSe .

Once the identity of all experts is known, each attorney

may wish to question the experts hired by the opposing side.

This process can be accomplished in one of two ways. The

first is through the use of interrogatories. A series of

questions is sent by an attorney to his opposite number.

These questions must be answered within a specified period of

time (usually forty-five days). The attorney preparing

answers to interrogatories may object to answering particular

questions which are deemed vague, ambiguous, harassing,

overburdensome, overbroad, unlikely to lead to the discovery
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of relevant evidence, or violative of attorney–client or

attorney work product privileges. There is a formal legal

process to legitimize the nature of such objections.

The second way in which experts may be questioned is at

a deposition. There may be multiple psychiatrists involved

in the hypothetical case above; that is, the plaintiff may

have been examined and treated by her own psychiatrist and the

defendant may hire a psychiatrist to perform what is called

an independent medical examination. Each attorney might wish

to question the psychiatrist employed by his adversary in

deposition. A deposition is a ritualized face-to-face

encounter between attorneys and those from whom they wish to

gather information.

This encounter usually takes place in the attorney's

office, but can be held anywhere that is convenient for the

parties involved. Since a court stenographer records the

entire proceedings of the deposition, the participants require

a place that is quiet and can assure a maximum of privacy.

A deponent (the individual who is being questioned) might not

be entirely candid if parties unrelated to the activity of the

deposition were present.

The deposition proceeds much like the examination of

witnesses in a courtroom setting. Any witnesses, expert or

otherwise, may be subpoenaed to a deposition. However, the

attorney noticing (or calling) the deposition is usually the

attorney who questions the deponent. Since, at bottom,
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information gathering is the basis for calling a deposition,

it makes little sense for an attorney to call the deposition

of or question his own expert. The deposition provides an

opportunity for an attorney to question his adversary's

expert. Attorneys have almost unlimited access to their own

experts. Why should they assist their adversaries by asking

questions of their own experts during deposition?

For example, an attorney, whose expert is being deposed

(such as the expert for the defense in the hypothetical rape

case posed above), plays the role of information gatekeeper.

He or she will not be asking questions, but will, instead,

monitor the questions being asked by the opposing attorney to

see that such questions do not violate principles of law

governing permissible discovery. If a question goes to

matters which are irrelevant or are privileged, an attorney

will object to the question and instruct the deponent not to

answer. The attorneys might then go "off the record" (the

court stenographer will not record what is being said) to

argue over whether a question can or cannot be asked. The

psychiatric expert (as any other expert) usually remains a

passive witness to the legal haggling involved in taking a

deposition.

During the deposition, a psychiatrist would be called

upon to answer questions pertaining to his or her knowledge

regarding the particular facts in the case or for hypothetical

medical opinions. However, the first thing likely to be done
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in a deposition involving psychiatric experts would be to

establish the credentials of the psychiatrist. The questions

asked at the deposition are not only for the sole purpose of

gathering information for evaluating the nature of a case.

Attorneys are also attempting to position themselves in such

a way that, should the depositions be entered into evidence

at trial, the answers to the questions contained therein would

strengthen their case and/or weaken the case of their

opponents.

Thus, it is not unusual for attorneys, who have received

expert witness lists pursuant to statutory demands to have

research done into the backgrounds and publications of an

opponent's experts. If, for instance, a psychiatric expert

has published extensively in his field, then an attorney who

intends to take that psychiatrist's deposition might want to

become familiar with that psychiatrist's publications.

Attorneys especially like to find contradictions in the

opinions of experts who have changed their positions on

matters of relevance to the litigation. In our example, a

psychiatrist who had published a paper fifteen years prior on

the emotional sequelae of rape which contradicted the con

clusions reached in a paper written more recently, would most

assuredly be questioned by an attorney at deposition about

either one or both papers.

Psychiatrist, therefore, must be ready not only to

explain opinions rendered on a case at issue, but also justify

255



those opinion in terms of expertise. If a psychiatrist bases

his medical opinions upon the canons of Freudian psycho

analysis, then the nature of Freudian theory may become an

issue. An attorney might want terms such as neurosis, defense

mechanism, or unconscious defined. A psychiatric expert must

be able to think on his feet and articulate the grounding of

his opinion, having a grasp upon a wide range of information

concerning psychiatry and its relation with law in order to

play an effective role in the proceedings.

Because some psychiatrists may be new to the deposition

setting, it may be necessary for an attorney to meet with the

psychiatric expert prior to the deposition to orient the

psychiatrist. Such a pre-deposition meeting may be useful

even with a seasoned expert because an attorney does not wish

to be surprised by unexpected testimony. Beside providing

forewarning of such testimony, the pre-deposition meeting

allows the participants time to rehearse the roles they intend

to play.

Medical Environment

Psychiatrists Office

The deposition described above may also be scheduled to

take place in the psychiatrist's office, if all parties find

that convenient. Aside from occasional use as a site for

legal discovery, the psychiatrist's office is used for three

major purposes: examination, treatment and the preparation of
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written reports.

Examination

A forensic psychiatrist can gain information about an

individual through a routine medical examination (including

mental status examination), through the review of medical

charts, or, usually, both. Referring to the example of the

rape victim, the defense attorney will make an appointment for

her to visit a psychiatrist for an independent medical exami

nation at his office. During that examination, the psychi

atrist may administer psychological tests, perform a routine

medical examination (not usually done), administer a mental

status examination and/or interview the patient as would be

done in any psychiatric interaction.

Treatment

Rarely does a forensic psychiatrist go on to treat the

individual upon whom a psychiatric evaluation is requested.

However, an individual's treating psychiatrist may also be

asked to prepare an evaluation for legal purposes; thus,

treating psychiatrists have, like all other physicians, a

forensic component to their practice. Since the focus of this

work is on the forensic, and not the clinical, component of

medical practice this use of the psychiatrist's office should

be acknowledged. It should also be noted that since a foren

sic component exists in all psychiatric practice, all styles

and ideological varieties of clinical psychiatric practice are

257



found among forensic psychiatrists.

Preparation of Written Reports

Psychiatry, by its very nature, is one of the most

portable of medical specialties. Since burdensome machines

or complex material technologies are not required, the psychi

atrist is able to practice his specialty almost anywhere at

any time. Although a surgeon may be able to accomplish a

primitive variation on his usual practice if faced with an

emergency outside of a hospital operating room, the methods

used would of necessity be a departure from those practiced

in the antiseptic operating theatre. Most specialties of

medicine are bound to technologies which are fixed in space.

The radiologist cannot get too far without an x-ray machine;

the pathologist needs reagents and a laboratory; the dentist

is relatively helpless without his tools. A psychiatrist,

however, can treat a patient confined to the most secure jail

cell as well as utilize his expertise on behalf of an indi

vidual threatening to commit suicide from the upper stories

of a skyscraper.

The written report which is the essential product of the

forensic psychiatrist is usually prepared in the psychi

atrist's office but may be prepared anywhere the psychiatrist

feels is convenient. It might be prepared in an attorney's

office or in an office at the psychiatrist's home. The report

attempts to render an opinion upon the fact case at issue.
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Thus, in the hypothetical rape case posed above, the

psychiatrist hired by the defense attorney will be describing

whether there is any basis for the claims the rape victim is

making. Symptoms reported by the rape victim such as agora

phobia, sleeplessness, loss of sexual desire, etc. might be

explained in a manner which avoid their being seen as proxi

mately caused by the rape. Is there evidence in the victim's

medical records that prior psychiatric or psychological

treatment had been sought for these very same symptoms before

the rape occurred? What are the typical symptoms described

by rape victims? Since in civil cases, large amounts of money

may be at stake, the question of whether or not the victim is

faking symptoms may be raised. In short, the defense attorney

will be seeking to find in the written report of his psychi

atric expert bases for making arguments refuting the claims

of his adversary.

Medical Care Delivery System

Other prominent locations in which forensic psychiatry

is practiced are the various institutions of the medical care

system: hospitals, outpatient clinics, and community mental

health centers.

Triage

There are very few beds in general medical hospitals

which are set aside for psychiatric cases. Physicians need

to determine who gets to fill those beds. If an individual
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in emotional or psychiatric crisis is brought to an emergency

room, a decision must be made on what is to be done with the

individual. The emergency room physician may decide to admit

the patient if the hospital has the facilities and a staff

trained in dealing with psychiatric problems. Unfortunately,

the shortage of hospital beds for psychiatric patients can

cause some severe problems in patient handling.

During an interview with the Director of Psychiatric

Emergency at Bellevue Hospital in New York, I witnessed the

delivery of food carts to patients in a waiting area. Because

there were no beds available, fifteen patients were being

accommodated in this fashion. They were put on chairs,

gurneys or stretchers and some had to sleep in hospital

corridors. The number of beds available was described as one

of the "extraneous" factors which determined if a patient got

admitted to the hospital or not.

Involuntary Commitment

Most states, including California, make some provision

for the involuntary commitment of those who are dangerous to

others, dangerous to themselves, or so gravely disabled that

they are incapable of providing for themselves a minimum of

food, clothing and shelter. Such involuntary commitments

occur upon the certification of a physician, usually a psychi

atrist.

Bureaucratic Environment
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For purposes of the present analysis and in the interests

of simplicity, two forms of the bureaucratic environment shall

be considered herein: the correctional and the military. It

should be noted that forensic psychiatrists can be found in

other kinds of bureaucracy, i.e., the medical environment

itself could be redefined as merely a subdivision of the

bureaucratic.

Correctional System

The involvement of psychiatrists (or physicians) in the

area of corrections is as old as the field of corrections

itself. It is only within the last two centuries that the

idea of rehabilitating criminal offenders in prisons has

evolved. Michel Foucault, in his work Discipline & Punish.

The Birth of the Prison (1979 [1975]), quotes the French

criminologist Ferrus who wrote in 1850 that:

It is a more useful addition to all forms
of imprisonment . . . no one could possess
more intimately than a physician the trust
of the prisoners, know their characters
better, influence their mental attitudes
more effectively, while relieving their
physical ills and, by this means, repri
mand or encourage as he thinks fit (Ferrus
in Foucault, 1979 [1975]: 270).

From the beginnings of the "carceral system," physicians (and

ultimately psychiatrists) were perceived as essential agents.

That system has matured into the complex set of penal

institutions (prisons, prison hospitals, mental hospitals

treating mentally disordered offenders) we in the United
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States are familiar with today. Unfortunately, our system of

corrections has yet to resolve the tension between punishment

and rehabilitation.”

In Anglo-American jurisprudence, the place of the psychi

atrist in corrections was established upon the ancient need

to prove the requisite state of mind in a criminal defendant

and upon the perception that physicians were able to apply

scientific methods to assist in this process. Thus, some of

the most spectacular criminal trials in the last two centuries

have operated as platforms from which physicians, then

alienists, then psychiatrists began to convince an incredulous

world of the legitimacy of their expertise.”

In terms of the discussion of the nature of forensic

psychiatry in Chapter 3, all psychiatry practiced in the

criminal justice system might be characterized as forensic

since whatever tasks face a psychiatrist in such a context

they are performed on behalf of a law enforcement agency.

There is hardly any aspect of the criminal justice system

or any point in the career of the criminally accused or

See, Rotman, Edgardo. "Do Criminal Offenders Have a
Constitutional Right to Rehabilitation" in The Journal
of Criminal Law & Criminology, 77 (4) : 1023-1068, Winter,
1986. This article is a very thorough review of the
fortunes of the rehabilitative ideal in American law.

Hadfield (1800); McNaughten (1843); Guiteau (1881);
Czolgosz (1900); Leopold and Loeb (1924); Hiss (1948);
Sirhan (1968); White (1979); Hinckley (1983). This list
represents only a very few of the cases which could be
cited.

262



convicted individual in which a psychiatrist may not become

involved. As soon as an individual is accused of a crime, the

psychological state of the accused may become an issue in one

of two ways.

First, the state of mind of the accused at the time the

alleged crime was committed may be put at issue. In Our

example, the rapist may also be criminally charged (as well

as civilly sued) and in the criminal suit his attorney might

plead an insanity defense.

Second, the state of mind of an accused at the time the

trial is scheduled to take place may become an issue. The

judge, the district attorney, the defense attorney, the

accused himself, or a private psychiatrist, might recognize

that the accused is "incompetent to stand trial." This means

something quite specific at law, i.e., that an accused is

unable to understand the charges brought against him, unable

to understand the nature of the legal proceedings, and unable

to cooperate with counsel in defending against the charges.

Once the question of mental competency is raised, that ques

tion itself must be considered at a hearing (California Penal

Code § 1367, et seq.) in which psychiatrists will be requested

to participate.

In California, those who have either been acquitted

through the success of an insanity plea (Not Guilty by Reason

of Insanity - NGRI) or who have been adjudged incompetent to

stand trial (IST), are given into the hands of the Department
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of Mental Health and are usually sent to special state mental

hospitals (i.e., Atascadero State Hospital). At these facili

ties forensic psychiatrists are employed not only to evaluate

the condition of these patients, but also to treat them. Such

psychiatrists are called "forensic" psychiatrists even though

their major, or possibly their only, responsibility is treat

ment because their patients represent a "forensic" population.

As has been described in Chapter 3, this is a narrow use of

the term "forensic" limiting it to the world of the correc

tions.

California Penal Code Section 2960, et seq.

On July 1, 1986, California Penal Code Section 2960, et

seq. became effective. This statute mandates the identifica

tion of a category of offender to be known as the "mentally

disordered offender." Prison inmates who are eligible for

parole will now be evaluated by psychiatrists and

psychologists for the purpose of finding whether or not such

prospective parolees should be required to accept mental

health treatment as a condition of their parole.

The criteria used for the purpose of determining whether

such a requirement is imposed upon prospective parolees are

as follows: (1) the offender manifests the existence of severe

mental disorder (specifically not including personality dis

orders); (2) the crime involved the use of force and/or which

caused "serious bodily injury"; (3) the mental disorder was
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a cause or "aggravating factor" in the crime; (4) the offender

is not in remission and/or cannot be kept in remission without

treatment; and (5) that the offender has been in treatment for

a severe mental disorder for at least 90 days during the year

prior to the evaluation.

Psychiatrists from the Department of Mental Health and

the Department of Corrections examine an inmate in advance of

parole for eligibility against the criteria listed above. The

California Board of Prison Terms makes the final decision

after hearing the various reports and the offender then has

a right to an alternative hearing. Elaborate administrative

mechanisms have been established to protect the offender's

rights and prevent constitutional issues from hampering the

operation of the statute.

This statute is so new that as of June, 1988 there had

been approximately sixty inpatient and five outpatient commit

ments made under its authority.

In terms of its organizational and bureaucratic impact,

the statute is of tremendous importance. The public is quite

concerned about the release of dangerous individuals from

prisons or mental institutions (e.g., the recent uproar which

occurred when rapist/maimer Larry Singleton was released from

prison in California). This statute presents the Department

of Corrections with a mechanism by which dangerous, psychotic

individuals who would otherwise be released on parole can now

be given into the authority of the Department of Mental Health
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for mental health treatment.

The chief evaluator of the California Department of

Health for the "mentally disordered offender" statute

describes the "Task of the Mental Health Professional," in the

Mentally Disordered Offender Evaluator Handbook as follows:

The psychiatrists and psychologists
doing evaluations under PC 2962 are to
review the available data, including the
Department of Corrections' files and the
prisoner's medical (psychiatric) records.
With this information and the results of
their own examination, they are to deter
mine whether the required conditions for
transfer of the prisoner to DMH under PC
2962 have been satisfied.

and

Though the PC 2962 evaluations may
require a review of a substantial amount
of clinical material, the scope of the
questions to be answered by the profes
sional is rather narrow. Evaluators who

understand the PC 2962 criteria and keep
them in focus will find their task of

analysis and report preparation much
easier (California Department of Mental
Health, 1987: 1-2).

Military Psychiatry

It is probable that physicians became engaged by military

authorities from the earliest periods of history to perform

certain services essential for carrying out the military
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mission.”

Psychiatrists have played a role in ever major war fought

by the forces of the United States. For example, the follow

ing statistics reflect the magnitude of the responsibilities

psychiatrists faced during the Second World War.

During the period January 1, 1942,
through December 30, 1945, approximately
1,875, 000 men were rejected for military
service because of neuropsychiatric dis
orders. This represented 12 percent of
all men examined and 37 percent of the men
rejected for all causes" (Menninger,
1967:530].

Dr. Bernard Diamond, who served as a psychiatrist with

the United States Army during World War II examining recruits

for their mental fitness, observed that at the beginning of

the war draft boards were sending men to be inducted almost

indiscriminately. The pressures placed on psychiatric deci

sion-making were sometimes intolerable.

However, evaluation of inductees is only one respon

sibility which psychiatrists have when employed by the mili

tary. They are used for intelligence purposes and in inter

rogations. They are used to perform research to improve

morale and destroy the morale of the enemy. Finally, they use

their psychiatric skill to treat casualties in wartime or to

treat the psychiatric disorders of military personnel who

"The broadest goals of the military machine, in
order of importance, are generally considered to be
crippling the enemy in war, protecting our fighting
strength, and maintaining the force in preparedness
during peace [cite" (Daniels, 1972: 148).
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serve during peacetime. Which, if any, of these activities

should be considered "forensic"? The boundaries of the term

"forensic" can quickly blur.

Academic Environment

The presence of forensic psychiatrists in the academic

environment is becomingly increasingly apparent by the number

of forensic psychiatric courses and postgraduate programs

which are now being offered to medical students and resi

8 Dr. Bernard Diamond whose career was described indents.

the previous chapter, has colleagues on the faculties of many

major universities. Psychiatrists such as Alan Stone at

Harvard, Andrew Watson at the University of Michigan, Jay Katz

at Yale and Loren Roth at the University of Pittsburg's

Western Psychiatric Institute teach a new generation of

psychiatrists, preparing them for work within an ever changing

legal milieu. These men also write extensively on forensic

subjects and are often able to perform research.

For many forensic psychiatrists this is an ideal situa

tion, because it provides them with a source of financial

support independent from that provided by their work as expert

witnesses. Thus, they are able to pick and choose those cases

in which they wish to become involved as experts, unlike some

There are now approximately two dozen residency programs
in the United States which specifically provide psychi
atrists with "forensic" training.
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of their colleagues whose entire livelihood depends on their

use as experts in formal legal contexts. This question of the

economics of forensic psychiatry will be considered again in

the concluding discussion in Chapter ELEVEN.
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CHAPTER NINE

FORENSIC PSYCHIATRY AND FORENSIC RADIOLOGY:

AN UNUSUAL COMPARISON

In Chapter 2, the rationale for comparing psychiatry and

radiology was discussed. To summarize, that rationale is

composed of the following elements: 1) psychiatry and radi

ology are two medical specialties with very high forensic

profiles; 2) courts have had to consider both the utilization

of psychiatric and radiologic evidence as problems in law;

3) there are numerous judicial cases establishing the legal

basis for the admissibility of such evidence; 4) the history

of psychiatry is indeterminate, while that of radiology lends

itself to easier determination; * and 5) radiology has evolved

from a simple technology into a highly complex technology

which is supported by the extensive apparatus of modern

science. This last element makes radiology a perfect foil for

psychiatry in that it can provide a test case for the proposi

tion that "scientifically" based disciplines provide clear

lines of argument upon which legal deliberations may con

veniently proceed, while psychiatry, which has been criticized

"It [radiology] is at once the newest (most other new
specialties can be readily traced to earlier disciplines)
and most technologically oriented of medical specialties,
a true child of the late nineteenth century" (Ell,
1988: 957). Psychiatry is one of the most ancient
specialties, at least from the perspective of its
subject, and until quite recently has not been as
dependent upon the fortunes of technology (except for
possibly the advance of hospital architecture) for its
progress as other medical specialties.
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as unscientific (Szasz, Coleman, et al.), only mystifies the

decisionmakers (judges and juries) and biases outcomes.”

First, in order to organize this comparison, it is

necessary to introduce the history of radiology and its

forensic and organizational emergence. Second, while explor

ing these historical elements, it will then be possible to

compare the two medical specialties along these two sig

nificant axes: the forensic and the organizational.

The juxtaposition of these two medical specialties will

hopefully provide insight into the nature of the organiza

tional trajectories of medical specialties and how those

trajectories intersect with the needs of an ever more scien

tifically sophisticated legal system. Thus, we may come to

appreciate the emergence of forensic psychiatry and its

present struggle to become a fully legitimized medical

subspecialty.

A Short History of Radiology

Radiology has little history when compared

A psychiatrist in the San Francisco-Bay Area, Dr. Coleman
has propounded the following view at numerous trials in
which he has participated as an expert: ". . . that
psychiatrists' tools were not any better than those
available to lay persons" (Coleman, 1984: xv). Dr.
Coleman characterizes the use of psychiatry by the law
as follows:

". . . when a psychiatrist testifies on legal insanity,
medical language is used to present opinions on the legal
and ethical question of criminal responsibility. Such
language may not truly help our courts, but it certainly
helps psychiatry" (Coleman, 1984: x).
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with other medical specialties, such as
surgery and internal medicine, whose
origins are lost in obscurity and predate
civilization (Ell, 1988: 956).

We find with this approach to the history of radiology,

unlike the histories of psychiatry alluded to in Chapter 4

which succeed in finding psychiatry present in every histori

cal epoch, a kind of anti-history, the medical specialty

springing, as it were, full blown from the head of Zeus.

Nonetheless, this statement contains more than a kernel of

truth because the technologies developed from the various

radiological and nuclear discoveries of the past century, were

applied with amazing speed to medical practice.

Yet, there are scientific histories which attempt to

place radiology into the lengthy continuum of the history of

science, and, of course, there is much to recommend doing so.

"The discovery of the phenomenon of X-rays, in common with all

other scientific discoveries, was the outcome of systematic

research. It was not a bolt from the blue !" (Pullin and

Wiltshire, 1927:14).

In fact, Pullin and Wiltshire (1927: 14-18) trace the line

of research leading to the discovery of X-rays to work done

by Hawksbee, the Abbe Nollet and Morgan in the 18th Century.

These three men explored the consequences of setting off

electrical charges inside vacuums of varying degree and

observed the formation of various kinds of colored light and,

in the case of Morgan, fluorescence, on the inside of the
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glass tubes in which their experiments were conducted.

From a discussion of his own work in one of Morgan's

papers read in February, 1785, it is surmised, when taking

into account the type of equipment he employed, that Morgan

was probably the first man to generate X-rays (Pullin and

Wiltshire, 1927:17). He was not, however, the last to

generate X-rays without recognizing what they were.

Throughout the 19th Century, men such as Sir Humphrey

Davy, Michael Faraday, Hittorf and Sir William Crookes con

tinued this line of experimentation. By the last quarter of

the 19th Century, the "Crookes tube," named for the latter

because of his extensive work exploring the nature of electri

cal charges set off in a vacuum, was extensively used to

demonstrate the strange properties of these electrical

phenomena.”

What many of these researchers had in common was the

production of X-rays without their knowing it, an invisible

by-product of their experimentation with different kinds of

Crookes tubes. Cathode rays were being studied but, because

they could not penetrate glass, they had to be studied within

the tube in which they were generated. However, it became

"When the negative terminal of a high-voltage supply such
as an induction coil was attached to one electrode (the
cathode) and the positive terminal to another (the
anode), a beam of 'cathode rays, ' identified years later
as electrons, streamed out of the cathode and caused the
glass of the tube to fluoresce" (Brecher and Brecher,
1969: 3-4).

* * ,

>
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apparent that another type of radiation was being produced

when objects outside of these tubes would fluoresce and

photographic plates placed innocently at a distance from the

tubes would become hazed over and ruined (Brecher and Brecher,

1969: 4–7).

Wilhelm Conrad Röntgen, the man credited as being the

first to recognize X-rays and give them their name,” had been

trained in engineering and physics at Utrecht and Zürich

(Harder, 1988: 816). In 1879 he was appointed to the chair in

physics at the University of Giessen where he performed

seminal work in the field of electromagnetism. By 1888,

Röntgen had achieved such stature that he was appointed to

succeed the founder of the Institute of Physics at Würzburg,

serving as Rector of the University of Würzburg during the

years 1893-94 (Harder, 1988: 822). It was during his tenure

at the Institute of Physics that he made his great discovery.

It began on 8 November, 1895, as he
was experimenting with a glass bulb from
which most of the air had been removed,
an apparatus known as a Crooke's tube.
In his darkened laboratory, Roentgen
passed an electric current through the
tube, which was wrapped in lightproof
paper. Suddenly he was astonished by a
soft glow at the other end of the room.

"It is very difficult to assign a beginning to
radiological research. As far as any scientific dis
covery is accidental, the term may be applied to the
discovery of X-rays. Prof. Rontgen, when he made his
discovery, was investigating the phenomena accompanying
the passage of an electric current through a vacuum tube,
but this was simply an extension of the work that was
begun very many years earlier" (Pullin and Wiltshire,
1927: 15).
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He switched off the current, and the glow
disappeared. Excited and confused, he
turned the current on again. Again
something shone in the darkness. He lit
a match and saw that the glow came from
a screen he had left out on a table.

(Caufield, 1989:3).

Of course, what Röntgen had seen was the play of a kind of

radiation that had been produced in other laboratories, but

which had been observed without being identified.”

Within a few weeks in which he totally
devoted himself to his new experiments,
Röntgen revealed a great number of essen
tial properties of the new kind of rays,
which he called X-rays, in order to
indicate their unknown nature (Harder,
1988: 829).

Röntgen worked feverishly to investigate the rays and to

publish his findings, which he did beginning with what has

become to be known as his "first communication" of December

28, 1895. That communication was immediately translated into

English and published in two different journals in England:

in the journal Nature on January 23, 1896 and in The Electri

Brecher and Brecher begin their history of the X-ray with
a vignette which describes an evening spent by Willis
Godspeed, professor of physics at the University of
Pennsylvania, with William N. Jennings, a photographer,
on February 22, 1890. Godspeed demonstrated some of the
interesting phenomena produced by Crookes tubes to his
guest. Some days after the demonstration, Jennings, who
was conducting photographic experiments in the same
laboratory, noticed that a number of his photographic
plates had become fogged and that one of the plates
revealed the images of two disks. Two coins had been
left on the plates during the demonstration of the
Crookes tubes; thus, these plates had been affected by
the unrecognized production of x-rays. However, at the
time, both men were at a loss to explain why the plates
had become spoiled.
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cian on January 24, 1986 (both articles reprinted in Klick

stein, 1966).

In that first article, Röntgen described the relative

transparency to X-rays of a large assortment of materials

(water, copper, silver, gold, lead, aluminum, tin foil, paper,

etc.) of differing densities. Of special significance is his

statement that: "If the hand is held between the discharge

tube and the screen, the dark shadow of the bones is visible

within the slightly dark shadow of the hand" (Röntgen,

1896:415).” Let us render problematic the nature of these

remarkable discoveries.

Before Röntgen's' discovery, human sight was limited when

looking into an object by the relative opacity of the object.

Whether we consider an archeologist confronted by a sealed

sarcophagus" or a physician diagnosing the extent of a bullet

wound, the nature of physical objects is such that in order

to see inside prior to the discovery of X-rays it was neces

"Because the density of the shadow cast varies not only
with the substance of the objects in the path of the rays
but also with their thickness, the photographic plate
records the varying thickness of the bones, and gives an
indication of the modeling of the bony contours. The
potential significance of the X-rays for medical and
surgical diagnosis all but leapt from the surface of the
plate" (Brecher and Brecher, 1969: 8).

Roentgen received the first Nobel prize in physics in
1901.

X-rays were very early taken up in the field of archae
ology. See, Moodie, Roy Lee. Roentgenologic studies of
Egyptian and Peruvian Mummies. Chicago: Field Museum of
Natural History, 1931.

* -

5
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sary to get inside, often damaging or destroying the enclosing

object. Suddenly, all at once, what had been an insuperable

barrier to human vision vanished almost overnight. The very

vocabulary used to describe the nature of human sight had

undergone a major transformation.

The amazement with which the world greeted the new

discovery can be seen from the headlines in various major

newspapers: the New York Daily Tribune (February 2, 1896) -

"Photographing the Unseen"; Toronto Globe - "Tried in

Toronto, Marvelous Feats of the New Photography, Successful

Experiments, Pictures of Objects Taken Through Opaque Bodies";

Hartford Courant (February 11, 1896) - "The Roentgen Rays,

Successful Experiments at Trinity College, the Wonderful X

rays, Keys Inside a Purse Clearly Photographed" (All news

papers quoted in Brecher and Brecher, 1969:24). X-rays became

an immediate sensation and a kind of fad. Many people rushed

9to obtain x-ray pictures of different parts of their anatomy.

What is equally astonishing in the emergence of this

"One of the first people to take up X-rays was Thomas
Alva Edison, already famous for his work on electric
light and power, moving pictures and the phonograph. His
passion for technology was combined with a showmanship
that kept the press and the public fascinated by anything
he did" (Caufield, 1989: 5). At the request of William
Randolph Hearst, the newspaper publisher, Edison agreed
to attempt to make an X-ray of "the living human brain"
in February of 1896. This project received enormous
attention - twenty reporters camping out for three weeks
on Edison's doorstep. However, Edison was unsuccessful
and everyone decamped, but it is noteworthy that it was
the brain in particular (and not, for instance, the
heart) which captured such attention.
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fascinating technology is the relative speed with which the
11 12discovery was taken up” in commerce, medicine” and law.

It is not necessary (nor is it possible) to present an

account of the entire history of radiology through all its

technological development in this context.” Only the very

barest essentials of the discovery have been discussed. We

should keep in mind that the nature of the phenomena inves

tigated by Röntgen and others awaited full scientific explana

14
tion even while the industrial, commercial and medical

applications of the X-ray went quickly forward. The indus

10 "The response of the world, especially in view of the
medical possibilities now achievable, was unprecedented.
Within one month, the X-rays were called Röntgen rays
[cite], Professor Röntgen was asked to show his experi
ments to the German Emperor in Berlin, and his findings
were independently confirmed all over the world. Up to
the end of 1896, more than 1,000 publications appeared
in the new field. . ." (Harder, 1988: 831).

11 "By early 1896 patients were undergoing diagnostic
evaluations with radiographs, and malignancies were being
treated with radiotherapy [cites]." (Halperin, 1988: 639).

12 For an interesting discussion of the speed with which the
law follows medical advances see Holman (1972), "The Time
Lag Between Medicine and Law."

13 In particular, the discovery and use of radioactive
substances (in particular, radium) has not been given
attention in the present historical account, nor the
various imaging techniques which have come to be
developed within the past decade.

14 "It will be realised [sic] that scientific opinion was
not at all agreed at this time [circa 1898] as to the
nature of X-rays. New facts as to their properties were
gradually discovered, but far from providing a proof of
any one of the theories that had been suggested, they
only served. . . to render the question more involved"
(Pullin and Wiltshire, 1927: 73).
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trial applications of X-rays were early recognized.

Many and varied are the uses to which X
rays have already been applied. From golf
balls to aeroplanes, from chocolates to
big guns, from the fitting of shoes to the
detection of "faked" oil paintings have
their applications ranged in the compara
tively few years during which industrial
uses have been a practical possibility.
No great power of imagination is required
to realise [sic] the immense importance
to many industrial processes of the
ability to see into the interior of either
the raw material or the finished article
in order to make sure that all is as it

should be (Pullin and Wiltshire,
1927: 205).

The uses to which X-rays have been put could probably fill

Volumes.

Dozens of commercially used items made of
metals, wood, ceramic, plastic, and rubber
have been studied for flaws, impurities,
or foreign material, just like industrial
castings. The list is endless, and if one
looks for them more keep turning up all
the time (Dewing, 1962: 122).

In fact, so quickly did the use of the new technology

spread that its dangerous side effects were not recognized

before it had caused many people serious burns or induced

cancerous conditions, often fatal. By the end of 1896 various

injuries were being reported throughout the world. One of the

first casualties of the early experimentation with X-rays was

one of Thomas A. Edison's glassblowers, Clarence M. Dally.

Like his father and his three brothers,
Dally was a glassblower in Edison's
employ, and, . . . he had blown countless
Crookes tubes for X-ray experimentation
in Edison's laboratory back in 1896. He
had tested the output of these tubes in
the usual way - by placing one of his
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hands directly into the beam (Brecher and
Brecher, 1969:162).

Dally continued to work with X-rays through 1898, well after

the burns on his hands became evident. Ultimately, after

amputations of his right arm and left hand, he died from the

15 The advancecancer caused by his exposure to the X-rays.

ment of science and technology sometimes comes at very high

cost; nonetheless, X-rays have been of such benefit to mankind

it would seemingly be difficult to argue that the early tragic

mistakes, made out of sheer ignorance, morally invalidate its

usefulness. **

These two points - the dramatic emergence of X-rays and

their dangerous employment - provide further interesting com

parisons and contrasts between psychiatry and radiology.

Although psychiatry cannot boast of any discovery as dramatic

15 Dally was one of many casualties of the new technology.
An entire volume by Percy Brown has been devoted to this
subject entitled American Martyrs to Science through the
Roentgen Rays (1936).

16 In advocating a "critical sociology of science," Restivo
has argued: "The fact is that while modern science is
part of the general social process of epistemic inves
tigation, discovery, and invention, it is grounded in
aggressive, domineering, exploitative relationships
between people and their social, physical, and material
surroundings [cite]." (Restivo in Chubin and Chu, eds.,
1989: 65-66). This position is a kind of reverse carica
ture of the very image of science it seems to deplore.
Science is only "grounded" in the manner suggested if a
specific interpretation is given to the "facts." A
symbolic interactionist view of science not only has to
account for the so-called "progress" of science, but also
for the critics of that so-called "progress" who seem to
be filled with bitterness, resentment and fear.

--

>
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as that of the X-ray (even if some might wish to place Freud's

"discovery" of the unconscious on that level – an unseen force

operating without our having previously noticed it), psychi

atrists have made use of what little or much they may know in

treating their patients while waiting for the grand theory or

biological breakthrough to satisfactorily explain the nature

of psychological phenomena.”

Without the knowledge to definitively explain or, more

importantly, predict human behavior, psychiatrists are

severely criticized when their patients commit all manner of

crimes and misdemeanors. In a sense though, psychiatry,

unlike radiology which has learned to minimize the side

effects of its technology, is still attempting to eliminate

the dangers and side effects of whatever technologies it has

in its employ, whether psychotherapies or pychoactive medica

tions. It does not seem to satisfy the critics of psychiatry

to place the human tragedies which sometimes result from a

psychiatrist's employment of a promising method or drug in the

frame of "price to be paid for advancement of science." A

great deal more is expected from psychiatry (and medicine

generally), probably because its very legitimacy rests upon

its ability to eliminate such tragedies in the first place.

17 "Psychiatric diseases may be classified as either
neuropsychiatric, medicopsychiatric, or functional
psychiatric. The designation "functional" indicates
that, either because of inadequate theories or limited
technology, the presumed biological dysfunction has not
yet been established" (Ludwig and Othmer, 1977: 1088).
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In fact, the present public climate seems ill-suited for the

payment of even a moderate price (or acceptance of a small

risk) at any point in the scientific enterprise. **

Nonetheless, it cannot be claimed that radiologists and

the technicians, who now make the actual exposures or perform

nuclear therapy, never make mistakes.” Radiologists can

commit malpractice as easily as any other medical specialists.

What does not occur when such errors are made is an attack on

the very legitimacy of radiology itself. X-ray burns, the

incorrect taking of an x-ray, or the misdiagnosis made from

a correct exposure are not interpreted as throwing doubt upon

the scientific legitimacy of radiology. Psychiatry, by

contrast, seems perpetually troubled to demonstrate its

18 The recent unsuccessful attempt to locate certain depart
ments of the University of California, San Francisco in
one of its branches in a residential neighborhood seems
a case in point. The community feared that radiation or
chemical toxins would pollute the environment and
therefore adversely affect health and the value of homes
and property. While "advancement of science" no longer
seems to provide enough of a rationale for the hazarding
of even a small risk, the concepts of "right of an
accused," or "right to bear arms," or "right to privacy,"
still provide the legal (and emotional) justifications
for very large risks which the American polity is willing
to assume. One need only consult the number of deaths
caused in the United States through the intentional or
inadvertent use of firearms to find evidence that "the
price we pay for democracy" may sometimes be very high.

19 "Scientists vary in their aptitude, skill, and
industry as much as any other group of persons. The X
ray technician, for instance, who was discharged from a
hospital by reason of incompetency after seventeen years
and thousands of X-rays poses interesting medical and
legal queries. . . . [cite]." (Pope, 1953: 796).

s
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scientific legitimacy.

To further our comparison, we should consider the first

few hurdles which the new X-ray technology needed to surmount

before becoming established as a legitimate tool of evidence

in law and the manner and conditions in which the early

pioneers of the radiological field organized themselves.

Forensic Application of X-rays

The forensic history of psychiatry, as has been shown in

Chapters 4, 5 and 6, followed, in the main, the history of the

social problems generated by the presence of persons whose

mental capacity or competence rendered their status problem

atic for the legal process. Even though a formal forensic

psychiatry is relatively young, the social problems which

constitute its raison d'etre are as old as recorded civiliza

tion. Thus, the emergence of forensic psychiatry is not only

inextricably intertwined with the evolution of the law itself,

the rise of the use of experts in courts of law parallels that

emergence.

That system of court-acknowledged expertise was well in

place when X-rays were discovered and early radiologists began

organizing their fledgling specialty. The task then became

the establishment of the evidentiary legitimacy of X-rays to

judges, attorneys and the general public. In assessing the

reception that X-rays received by the legal system, it should

be borne in mind that the X-ray as a fresh technology
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generated both enormous enthusiasm.” and wary skepticism.

However, it seems that the enthusiasts quickly overwhelmed the

skeptics.

It is also of great interest to find that
roentgen ray pictures were used as
evidence in several law suits very early
in 1896 [cite]. One of the first suits
in which such evidence became of great
importance was heard in Nottingham in
England. It was described in a number of
British journals in March, 1896. . .
(Glasser, 1934:285).

This 1896 case was a very typical injury case in which a Miss

Ffolliott, who worked in burlesque and comedy, tripped as she

was going upstairs to her dressing room. The ensuing injury

to her left foot rendered her unable to follow her career.

She was advised to have x-rays taken of her foot. The "photo

graphs" (which is the conceptual frame in which X-rays were

originally placed”) were submitted as evidence at the trial

and were conclusive as to the nature and extent of Miss

Ffolliott's injuries. Glasser quotes from the journal London

Hospital which contained an account of those transactions and

described what was expected of the new technology:

"Those medical men who are accustomed to

20 "The alacrity with which the medical and judicial
professions took up the new discovery of Röntgen and made
use of it as evidence in court trials is remarkable"

(Glasser, 1934:292).

21
"It was the precedent of photographs that paved the

way for the acceptance of radiographs as evidence in US
Courts. Since photographs generally were accepted as
evidence, it was not much of a conceptual leap to accept
as evidence 'shadow pictures' representing the inner
structure of the body" (Halperin, 1988: 645).

t

*

284



dealing with 'accident claims" - and such
claims are now very numerous - will
perceive how great a service the new
photography may render to truth and right
in difficult and doubtful cases. If the
whole osseous system, including the spine,
can be portrayed distinctly on the nega
tive, much shameful perjury on the part
of a certain class of claimants, and many
discreditable contradictions among medical
experts, will be avoided. The case is a
distinct triumph for science, and shows
how plain fact is now furnished with a
novel and successful means of vindicating
itself with unerring certainty against
opponents of every class" (Glasser

[quoting from the London Hospital, 1896?],
1934:286). [Emphasis added. )

Not five months elapsed from Röntgen's discovery in

Würzburg when this case had been described in an English

journal, certainly a remarkable advancement even by the

standards of the late 20th century.** This case was followed

by others in England, France and in Canada, where in April of

1896 X-rays were used to locate a bullet in a wounded man's

22

23

Cf. the comments made by the alienist John Ordronaux
(1874) cited in Chapter Ten and his belief that the
credibility of expert testimony depended upon its being
uncontradicted. This theme is a constant not only
throughout the history of forensic psychiatry but
throughout the use experts in the legal system. Con
tradictory expert testimony is interpreted by some as
throwing doubt on the forensic enterprise in an adver
sarial justice system.

"The courts are often accused of being too slow in
accepting the benefits of new inventions, but certainly
they are not subject to this criticism in regard to the
use of X-ray photographs as evidence" (Scott, 1946: 773).
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leg. **

The first American case, Smith v. Grant, in which X-rays

were used as evidence was heard in the First District Court

of Colorado in 1896. Smith sued Dr. W. W. Grant for malprac

tice after injuring his hip in a fall off a stepladder. Dr.

Grant, after two successive examinations of his patient, had

failed to identify a fracture. In proving that a fracture had

occurred, Smith's attorneys,

". . . sought to introduce as evidence,
a radiograph of Smith's hip that had been
obtained in an 80-minute exposure. The
picture was said to show the rough outline
of an impacted fracture of the femoral
head. Grant's attorneys objected to the
introduction of the picture on the grounds
that the radiograph was a photograph of
an object unseen by the human eye. There
was no evidence that this photograph
actually portrayed and represented the
object pictured" (Halperin, 1988: 640).

In his ruling on the objection to the admission of the

radiographic (X-ray) evidence, Judge Lefevre not only allowed

the X-rays into evidence but, in the rhetoric employed to

justify his decision, also provided an interesting interpreta

tion of the relationship between science and the law.

During the last decade at least, no
science has made such mighty strides
forward as surgery. It is eminently a
scientific profession, alike interesting
to the learned and unlearned. It makes

24 "'The Canadian Medical Review, quoting from a Montreal
daily paper, said that the court of Queen's Bench of that
city will be the first court on record where Röntgen's
new photographic discovery will be used in evidence'"
(Glasser ■ quoting the Medical Record, April 4, 1896],
1934: 287).

286



use of all science and learning. It has
been of unestimal [sic] value to mankind.
It must be not be said of the law that it
is wedded to precedent; that it will not
lend a helping hand. Rather let the
courts throw open the door to all well
considered scientific discoveries. Modern
science has made it possible to look
beneath the tissues of the human body, and
has aided surgery in telling of the hidden
mysteries. We believe it to be our duty
in this case to be the first, if you
please, to so consider it, in admitting
in evidence a process known and acknow
ledged as a determinant science. The
exhibits will be admitted as evidence

[cites] (Judge Lefevre, quoted in
Halperin, 1988: 640).

The opinion of Judge Lefevre was mirrored by many other

judicial authorities throughout the following few years. The

Supreme Court of Tennessee in 1897 declared that it was now

possible to photograph all parts of the human body, interior

as well as exterior, such photographs being valuable evidence.

In 1897, the first criminal case which involved the use of x

rays to prove the caliber of a fatal bullet was tried at

Albany, New York.

In 1901, the Supreme Court of Washington had to decide

upon the question of whether an expert witness should be

permitted to interpret an X-ray to the jury or only explain

to the jury how to interpret an X-ray. In allowing the

interpretations of the expert witness physician,” the Court

25 "The diseases of the human body and the anatomy of
its frame are matters of very frequent investigation in
our courts, and so ignorant of these things is the
ordinary juror, lawyer and judge that the trial would be
a farce without the assistance of scientific and medical

(continued. . . )
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compared an expert's comments made with respect to an x-ray

to the findings of a physician with respect to a physical

examination. The court also went on to state:

"Photographs taken by common process are
generally held admissible as evidence, and
there would seem to be no reason for "-

making a distinction between an x-ray and
-

a common photograph; that is, either is
admissible as evidence when verified by
proof that it is a true representation of
an object which is the subject of inquiry"
[cite] (Supreme Court of Washington,
quoted in Halperin, 1988: 641).

Although there is a great deal of data demonstrating the

positive reception which was accorded to radiographic evidence

in American (and foreign) courts, not everyone was willing to

accept the new technology without qualification. A medical

paper published in 1898 attempted to describe the obstacles

in the path of X-rays being accepted into court as perfect

evidence.

This paper is intended simply as an
inquiry into and an answer to the question
as to the propriety of the introduction •

as evidence of information gained by the
º

use of the X-ray regarding pathologic or
normal conditions in the human anatomy,
and especially concerning the propriety
of exhibiting skiagrams ["shadowgrams" or
X-ray photographs J to juries. Is this
information the truth, the whole truth,
and nothing but the truth, as is so
strenuously insisted upon from witnesses?

**(...continued)
experts (Goodrich, 1903:516).

"X-ray plates, cardiograms, orthodiagrams, and
encephalograms are valueless to a laymen unless they are
interpreted and explained to the jury by a competent
physician" [cite] (Long, 1968: 174).
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In other words, does the X-ray give us
absolute and positive information of
pathologic conditions? For if it does not
give such information it is not perfect
evidence. I shall try to show that the
nature of the X-ray precludes the skiagram
Or fluoroscopic image from being
absolutely perfect evidence (Stover,
1898: 801).

Dr. Stover goes on to detail the various aspects of X-ray

technology (the divergence of the rays, accuracy of the image,

etc.) which makes the employment of X-rays for him entirely

problematic. He states that: "All these sources of error go

to prove that the results of the various methods of X-ray

examination do not give absolutely correct information as to

the conditions present" (Stover, 1898: 802). Suggesting that

the X-ray not be introduced to juries as conclusive evidence,

he further recommends that such studies be "accompanied by the

results of other methods of examination" (Stover, 1898; 802). **

26 Dr. Stover's observations have direct relevance to

contemporary research. In an article entitled "Impact
of Clinical History on Fracture Detection with Radio
graphy" published in the journal Radiology, the authors
attempt to study the effect of prior clinical knowledge
on the use of radiography in detecting fractures and
other medical conditions. They conclude:

"There is no doubt that substantial improvement in
radiograph interpretation occurs with knowledge of
clinical information. There is also nearly universal
agreement that facilitation of decision making is a major
factor in the improvement noted. What remains contro
versial is the conclusion that we [cite] and other
authors [cite] have reached; that such information
improves perceptual ability in the observer in most
cases" (Berbaum, et al., 1988: 510). [Emphasis added. J
The last underlined statement provides not only a further
affirmation of the symbolic interactionist perspective
in that the hardest of empirical evidence is available

(continued. . . )
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What lends a certain irony to Dr. Stover's misgivings is

the fact that today the X-ray study is probably one of the

most (if not the most) routinely ordered procedure in the

27diagnostic armamentarium of modern medicine. Consequently,

in law, where personal injury cases comprise a large per

centage of legal work, the X-ray study has become ubiquitous

as a piece of evidence. The discovery of X-rays them

selves had very distinct and serious implications for the

practice of medicine and how that practice was to interface

with law. Those implications were almost immediately recog

nized.

Now that the X rays were readily avail
able, were surgeons justified in con
tinuing to perform operations without
first making X-ray studies? This question
arose within a few weeks after Wright of
Yale and Trowbridge of Harvard made the
first North American X-ray plates. An
unnamed but "eminent" physician was quoted
as remarking at a meeting of the Philadel
phia Photographic Society held February
12, 1896, that "even with our present
limited knowledge of this new discovery,
it would now hardly be admissible to probe
for extraneous matter in the human body
without the aid of this method" (Brecher

**(...continued)
to an observer only within a symbolic frame, but that
radiologists, like psychiatrists, are not immune from
distortions of perception based upon the nature of the
information at hand.

27 Dr. George C. Johnston stated in his Presidental address
to the American Roentgen Ray Society in 1909: "Already
medicine and surgery are indebted to the pioneer roent
genologists far beyond their powers of repayment. The
roentgen ray is today in the hands of the expert, the
greatest diagnostic agent possessed by medicine"
(Johnston quoted in Nazinitsky and Gold, 1988: 252).

-
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and Brecher, 1969: 63). [Emphasis added. I

A physician today who fails to order X-ray studies of his

patient in the appropriate circumstances would probably be

subject to a lawsuit for malpractice for failing to meet the

"ordinary standard of care." Courts not only recognize the

necessity of X-ray studies for medical practice; they have

also come to require plaintiffs to submit to X-ray examination

28
in personal injury cases. "From holding that roentgen

ological evidence is necessary to sustain claims for damages

in certain kinds of cases, the courts have moved to the

extreme of compelling parties in some suits to submit to x=

ray examination" (Donaldson, 1954 [1937] : 192). [Emphasis in

original. J

Over the decades following Röntgen's discovery, many

legal cases arose and statutes passed which had to manage all

the details surrounding the use of X-rays such as: the liabil

28 A plaintiff in a personal injury case who refuses to
submit to an X-ray examination, like the plaintiff who
refuses to submit to an "independent medical examina
tion," may find that his or her suit for damages will be
dismissed without further consideration by the judge.
The theory behind such a result is that the defense would
be denied vital discovery were such refusal to be
examined permitted. Defendants demand that more than
subjective reports of injury be presented to substantiate
claims. Plaintiffs often contend that the physician
performing the independent medical examination is
typically a defense-oriented physician (the physician
will be referred to by the defense as "conservative") and
that the result of such an examination is entirely
predictable, i.e., the injuries and complaints of the
plaintiff will be minimized or explained with reference
to causes which avoid including the defendant.

*
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ity for injuries caused by the improper use of X-ray devices

or the improper manufacture of such devices; the personnel who

would be permitted either by training and/or experience to

operate X-ray devices; the degree of medical knowledge neces

sary to interpret X-rays (should chiropractors be permitted

to interpret X-ray studies?); the ownership of the X-ray

photographs themselves, etc. In this respect, psychiatry and

radiology are readily comparable. The law in most states

regulates the practice of medicine either by statute or

judicially and both radiology and psychiatry are equally

subject to such regulation, albeit with differences based upon

the unique nature of each specialty.

Organization of Radiology as a Medical Specialty

That the first journal, the American X-Ray Journal,

devoted to a discussion of the new technology in the United

States was founded (in 1897) by a physician, Dr. Heber

Robarts, should come as no surprise considering the promise

that technology held out for medical practice. Dr. Robarts

was also a central figure in the formation of the Roentgen

Society of the United States which grew out of a meeting held

in New York City on December 14-15, 1900 at which Dr. Robarts

was elected the first president (Skinner, 1950:5).

Because of conflicts which occurred within and without

the various medical sects of the time (the organizational

beginnings of radiology occurring ten years before the Flexner

* -
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Report which lead to the reorganization of medical education

and ultimately of medical practice), the American X-Ray

Journal passed into the hands of the "electro-therapists"

(Skinner, 1950:5).

Consequently, the Roentgen Society of the United States

was constrained to make choices very early in its history with

respect to its mission and the character of its membership.

In particular, an early canvassing of a number of physicians

was done to see if such a society was viable or necessary in

the first place. Some of the physicians answered in the

affirmative but only if the organization were limited to

physicians and sponsored by the American Medical Association

(AMA). It was decided by Dr. Robarts and his colleagues to

go ahead without the support of the AMA (Brecher and Brecher,

1969: 302-303).

The initial constitution specified that
members "shall be physicians and surgeons,
dentists, investigators, authors on X-ray
topics, inventors, radiographers, or their
assistants in hospitals, military or State
institutions, technical electricians,
chemists, teachers of chemistry and
physics, specialists and experts in
electro-techniques, qualified by one year
of experience with radiant matter, its
application or therapeutic use" (Quoted
in Brecher and Brecher, 1969: 303).

Such a diverse membership would seem to give the Society

an unstable base. In fact, in 1902 "physicians aligned with

the American Medical Association gained control of the

society", and its name was changed to the American Roentgen C,
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Ray Society (ARRS) (Brecher and Brecher, 1969:304).” * In

1911, admissions standards were raised. Applicants were

required to have a medical degree, 2 years of X-ray work

following graduation, and three letters of recommendation -

two from ARRS members. . ." (Brecher and Brecher, 1969: 305)

among other requirements. The history of organized radiol

ogy may be relatively short when compared with the history of

other organized branches of medicine, but it is replete with

a complex array of societies and journals.

For example, the membership of the ARRS was located

mainly in the eastern United States; therefore, physicians

living in western states who wished to become members were at

a disadvantage because they could not always obtain the two

ARRS references required for membership. The Western Roentgen

Society (WRS) was formed partly in response to that perceived

disadvantage; like the ARRS, only physicians were eligible for

membership. However, by 1920 the WRS had grown to such an

extent that it rivaled the ARRS in scope and importance and

in that year the WRS became the Radiological Society of North
30

America (RSNA). (Brecher and Brecher, 1969:308-314).

29 The American Roentgen Ray Society continues in existence
as does its official organ, the American Journal of
Roentgenology.

30 The RSNA is still in existence and publishes the journal
Radiology. "The RSNA is currently the world's largest
scientific radiological organization and attracts a wide
spectrum of international scholars and physicians to its
annual scientific assembly" (Pendergrass, 1987: 354).

;
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After the evolution of these two organizations, the ARRS

and the RSNA, a movement, lead by Dr. Albert Soiland, estab

lished yet another organization, one built upon a principle

of exclusivity, open only to those "" who have distinguished

themselves in the science of radiology' " (Brecher and Brecher,

1969: 315). Consequently, the American College of Radiology

(ACR), founded in 1923 by Dr. Soiland and others, evolved from

an "exclusive honorary society" into an important force within

the world of organized radiology, playing a significant role

in the future course of the specialty.

Currently [1969] the ACR engages in
a very wide range of activities through
its Board of Chancellors, its Council and
its Commissions and committees. Major
areas of concern include standards in

radiological practice, standards and
protection, education, public health,
health insurance, technologist affairs,
and radiological units (Brecher and
Brecher, 1969: 322-323).

The same Dr. Soiland who helped found the ACR was instru

mental in getting the AMA to establish a Section on Radiology

within its organizational structure. The AMA annual meeting

provided an excellent forum not only for the display of new

radiologic technology, but also for the presentation of scien

tific papers and the professional camaraderie that goes along

with participation in official meetings. After World War One,

radiologists were beginning to be threatened by the possible

legitimation by state legislatures of the practice of radiol

ogy by laymen. Most importantly, the radiologists of the

'. º
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early 1920's wished to obtain official ". . . A. M. A recogni

tion of radiology as a full-fledged medical specialty"

(Brecher and Brecher, 1969: 316). That recognition came in

1925 when the AMA did establish an official "Section on

Radiology."

Ten years later, the AMA Section on Radiology, the ARRS,

the RSNA, the ACRS and the American Radium Society (founded

in 1916) cooperated in forming the American Board of Radiol

ogy. The basic purpose of such a board closely followed the

pattern set by the boards established in other specialties

(see Chapter 6, p. 191, footnote 20).

Clearly a certifying board would serve a
useful purpose in distinguishing fully
trained and qualified specialists from
other merely self announced. Also, there
was a concern in some quarters that if the
various specialties did not organize their
own certifying boards, the state govern
ments might regulate entrance into the
specialties by law as they already regu
late entrance into the general practice
of medicine (Brecher and Brecher,
1969: 319-320).

The American Board of Radiology was incorporated in 1934, in

the very same year that the American Board of Psychiatry and

Neurology was formed.

In terms of forensic organization, there does not appear

to be anything comparable in radiology to the movement in

psychiatry to subspecialize forensic psychiatry. Although

there are, every now and then, committees formed to study

forensic issues within the larger radiologic bodies, forensic

§
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activity within radiology is taken as part of the territory.

No group exists within the specialty of radiology formal

organized around forensic practice.

Comparison and Contrast

Let us briefly consider some of the important comparisons

and contrasts between these two medical specialties. First,

it has been established that both radiologists and psychi

atrists often appear in courts as experts.

Second, the basis of that appearance and the legal

utilization of each expertise does not differ markedly. What

has been said of psychiatrists in terms of the mechanics of

providing expert testimony in legal contexts applies as well

to radiologists. However, there is the interesting difference

that, until quite recently, psychiatrists did not have pic

tures of their patient's problems to exhibit in the courtroom.

(More to be said on this subject herein.) Psychiatric testi

mony has been heretofore based, in large part, on the applica

tion of theories to interpreted behaviors. Radiologists also

provide interpretations but those interpretations are of

evidence which is also available to others involved in the

legal deliberations, i.e., X-ray pictures and other kinds of

imaging. Interestingly, commentators on both radiology and

psychiatry expected that controversies at law would be capable

of easier resolution once contradictory expert testimony was

eliminated from the legal system.

Third, the emergence of psychiatry and radiology, al

* -
º
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though following similar patterns in terms of formal medical

specialization, are markedly different in most aspects of

their emergence. Radiology is bound to developments in

technology; psychiatry is not. Radiology arose with a

stunning immediacy; psychiatry slowly evolved over centuries

from a host of social, medical and legal concerns. Radiology

has rapidly changed, perfecting, discarding and adding tech

nologies. Psychiatry has also changed but in a manner not

easily characterized. Psychoanalysis, which once loomed quite

large in psychiatric practice, is now in competition with an

ever-growing interest in the biochemistry of behavior. There

is a movement to medically decertify the practice of psycho

analysis, allowing non-physicians admission to psychoanalytic

institutes. In a sense, the developments in radiology are

irreversible. Developments in psychiatry are not.

Fourth, radiology is perceived as solidly scientific

while psychiatry has to contend with being the most social of

medical sciences. This aspect of psychiatry is changing to

a degree and a remarkable intersection is beginning to appear

between psychiatry and radiology with the employment of a

variety of brain imaging techniques such as PET (Positron

Emission Tomography) and SPECT (Single-Photon Emission

Completed Tomography).

Brain imaging in psychiatry is in its
infancy. To date it has demonstrated that
major mental illnesses are based on brain
abnormalities that may even be present at
the structural level. Metabolic abnor
malities, such as hyperfrontality in
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schizophrenia or hyperfrontality in
obsessional disorder, have also been
observed. First, it will permit us to map
cerebral functions in normal individuals
so that we may achieve a better under
standing of normal brain structure,
physiology, chemistry, and function.
Second, based on this knowledge, the
abnormalities that underlie the major
mental illnesses can also be mapped
(Andreasen, 1988: 342-343).

Finally, in terms of their organizational history,

radiology and psychiatry demonstrate some interesting resem

blances: segments organize, push for reform, join other

segments in common activities, etc.

An interesting pragmatic model of specialty organization

can be constructed using radiology as a prototype. The

organization of radiology into a medical specialty and the

development of its official journals occurred before the

physics of x-ray phenomena had been entirely worked out and

while the technology was being widely utilized in medicine,

industry and law. **

Such a model of specialty organization must recognize the

imprecision which often accompanies the emergence of scien

tific disciplines and the strong pragmatic role played by

31 "The authority of the [medical] profession gauged by the
willingness of legislatures, philanthropists, physicians,
and the general public to support and patronize medical
institutions, was established long before the content of
medical practice could justify it" (Hall in Haskell, ed.,
1984:107).
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commercial and legal interests. The operation of these

interests should not automatically be interpreted as a nefari

ous cooptation of scientific discovery for purposes of

increasing profit or entrenching political power.

While such cooptation does, in fact, take place, promis

ing work in science or technological achievement creates a

kind of feedback loop whereby those with practical interests

create a climate in which crude discoveries can be brought

into mature fruition, creating further opportunities for the

emergence of new discoveries.** Both radiology and psychiatry

have been subject to the influence of practical interests in

their emergence.

Let us now turn directly to an analysis of forensic

psychiatry in terms of the sociology of science.

32 That this process is not a free-for-all, even in the most
advanced industrial societies, is self-evident. In so
called "capitalist" economies the forces which channel
the direction of scientific work may be highly rational
ized but they nevertheless express a particular kind of
agenda, one usually tied to the furtherance of corporate
interests or national security. However, in "socialist"
economies, such as the Soviet Union, the rationalization
of this process itself has been compromised (until
recently) by the overbearing nature of ideological
interests and the exercise of arbitrary power. For
instance, Soviet agriculture suffered for decades because
the genetic theories of Lysenko dominated scientific
discourse by diktat. (See, Labedz (1962 [1958]), "How
Free is Soviet Science? Technology Under Totalitarian
ism." Obviously, the Soviet Union has gone through many
changes since this article appeared and is now reforming
itself in so many ways an entirely new perspective on
these processes in that country needs to be taken.)

!
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CHAPTER TEN

FORENSIC PSYCHIATRY. THE SOCIOLOGY OF SCIENCE
AND THE MEDICAL MODEL

In the last chapter psychiatry and radiology were

compared in terms of their forensic and organizational

components. That comparison, in resonance with much of what

has been described throughout this study, suggests that in

order to fully appreciate the emergence and rise of psychiatry

as a legal expertise it is necessary to explore the dimension

of science. In fact, a number of ideological positions have

arisen among forensic psychiatrists and attorneys to deal with

this aspect of the psychiatry/law interface. This chapter is

devoted to exploring how "science" as a symbol, a method and

an organized body of knowledge has figured into the emergence

of forensic psychiatry (and, by extension, the emergence of

all "scientifically" legitimated expertise standing before the

law).

In addition, the so-called "medical model" has had a

profound impact on the practice of psychiatry and how psychi

atry is perceived by various audiences. It is not possible

to understand the present status of forensic psychiatry or its

attempt to expand its professional recognition and legitima

tion without giving attention to the ideology of science and

the medical model.
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Conceptual Fundament

The conceptual foundation of forensic psychiatry rests

upon one of the most basic features of the division of labor,

i.e., that knowledge is not possessed equally by everyone in

the social order.” º

"The more complicated and specialized
modern culture becomes, the more its
external supporting apparatus demands the
personally detached and strictly 'objec
tive' expert, in lieu of the master of
older social structures, who was moved by
personal sympathy and favor, by grace and * *

gratitude" (Weber, in Gerth and Mills,
1946, p. 216). *.

Modern fact-finding procedures have been instituted by

the law with the understanding that the triers of fact need

assistance from scientific and other experts.” Particularly -

in our American adversarial system of justice, seeking to be

"It is, without doubt, the necessary condition of mankind
to receive most of their opinions on the authority of
those who have specially studied the matters to which º

they relate. The wisest can act on no other rule, on •
subjects with which they are not themselves thoroughly
conversant; and the mass of mankind have always done the
like on all the great subjects of thought and conduct,
acting with implicit confidence on opinions of which they
did not know, and were often incapable of understanding,
the grounds, but on which as long as their natural guides
were unanimous they fully relied, growing uncertain and
skeptical only when these became divided, and teachers
who as far as they could iudge were equally competent,
professed contradictory opinion" (Mill, 1961:97).
(Emphasis added.) [ It should be noted that here again

we find that it is contradictory opinion which renders º
the knowledge of the "experts" problematic. )

"The resolution of many cases today turns on the resolu
tion of scientific or technical issues, a task that the c

trier of fact is usually not prepared to handle without
the assistance of experts" (Riesel, 1986: 59).
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rational and fair, attempting to base its decisions on facts

which can be (scientifically) validated, the role of the

expert has become singularly important.” This is especially

true as various social worlds enlarge and the technical

complexities of those worlds increase. “

As has been demonstrated, the social problems of which

forensic psychiatry treats are ancient; in fact, they are

probably co-terminous with the very existence of human society

and the particular civilizations which have given concrete

expression to the idea of the social. However, as has also

been demonstrated, it is only within approximately the last

250 years that physicians have become engaged in legal con

texts for the purpose of settling questions concerning ques

tions of mental competence. Prior to consultation with

physicians (and, ultimately, psychiatrists), decisions con

cerning the mental competence of individuals were communal/

moral decisions made without concern for the "scientific"

legitimation of the decision-makers. That state of affairs

3 "In recent years, the onset of increasingly varied and
complex litigation and the evolution of basic claims into
involved legal arguments have produced an 'opinion
syndrome, " whereby the conclusions of expert witnesses
often prove pivotal" (Foreman and Mueller, 1986:540).

4 "The substantial growth in litigation that involves
complex scientific and technological issues has ushered
in a significant increase in the number of factual
disputes that are beyond the comprehension of the lay or
professional trier of fact" (Weinstock, 1986: 9).
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has radically changed.”

"[I]n modern societies, science is near
to being the source of cognitive author
ity: anyone who would be widely believed
and trusted as an interpreter of nature
needs a license from the scientific
community" (Barnes and Edge, quoted in
Gieryn, 1983: 784).

The law has recognized (and abetted) this development with the

establishment of formal procedures through which "experts" may

become involved in the varied processes of legal fact deter

mination.*

The case of Frye v. United States, 293 F. 1013 (D.C. Cir.

1923), is considered a classic expression of the standard

against which scientific knowledge is measured before it can

be accepted as evidence in courts. Frye had been convicted

of murder but appealed his conviction on the basis that he had

volunteered to undergo a systolic blood pressure deception

test, but the lower court had refused him this opportunity.

The U.S. Court of Appeals affirmed the judgment of the lower

court in the following terms:

Just when a scientific principle or

5 "In both educational and occupational realms, scientific
knowledge identified with technological utility is seen
as the ultimate guarantor of validity and as the implicit
standard that all serious forms of knowledge must
emulate" (Larson in Haskell, ed., 1984:54).

6 "Expert testimony is admitted at trial because an expert
may be able to contribute something beyond what the lay
jury or fact finder can determine from the facts. The
expert may not only testify to facts, but based upon
special knowledge, skill, or experience, the expert may
assist the trier of fact to draw inferences from facts"
(Levine, 1984: 149).
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discovery crosses the line between the
experimental and demonstrable stages is
difficult to define. Somewhere in this
twilight zone the evidential force of the
principle must be recognized, and while
courts will go a long way in admitting
expert testimony deduced from a well
recognized scientific principle or dis
covery, the thing from which the deduction
is made must be sufficiently established
to have gained general acceptance in the
particular field in which it belongs
(Frye, supra, p. 1014).

Just how the court is supposed to recognize when that general

acceptance has been established is not clear. In fact, the

case suggests a kind of Meadian regression. In order to

decide a question of fact, it may be necessary to utilize an

expert. How, though, does one know that any particular expert

is truly an expert in the matters at issue. To solve that

dilemma, one would then need to call another expert, and so

on without end.

The Frye case has been cited in enumerable legal deci

sions within every jurisdiction in the United States since it

was decided. Many of the cases which test the boundaries

which Frye attempts to establish are criminal cases in which

the fate of an accused depends upon the introduction of new

technologies in criminalistics (voiceprint, hypnosis, blood

tests, polygraph, etc.). The California Supreme Court in

People v. Kelly (1976) 17 Cal. 3d 24, 130 Cal.Rptr. 144, cited

the Frye language in deciding that voiceprints had not yet

reached the level of prove reliability to be admissible as

evidence.

º,
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Thus, new technologies and bodies of knowledge must run

a judicial gauntlet before gaining legitimacy in courts.

Forensic psychiatry has not been exempted from this procedure

as has been shown. The Supreme Court in its decision in

Barefoot v. Estelle made it clear that psychiatric evidence

will be entertained by the court almost without qualification.

What makes forensic psychiatry an even more interesting

case study in the history of expertise is the apparent anomaly

that categories of experts had been identified (e. g., in Roman

law) which did not include physicians, even though the social

problems which would seem to have called for medical expertise

7 The resolution of thishad been given explicit attention.

apparent anomaly can be found in the power that science has

come to wield over the popular and, a fortiori, the legal

imagination.

In order to explore the power of science as it has mani

fested itself in the psychiatry/law interface, let us first

consider the concept of boundary-work.

Rhetorical Boundary-Work in Psychiatry and Law:

shi the Limits of Science

The literary corpus concerned with the psychiatry/law

"The assumption that a clearly 'demented" person was not
responsible went back to classical times, but how to
distinguish between sanity and insanity was another
question" (Shryock, 1944: 26). "Long before there was
psychiatry, there was the insanity defense" (APA, 1983:
681).
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interface is enormous. Besides the works penned by American

physicians on this subject in the last 175 years, there are

innumerable legal texts, statutes, judicial decisions and law

journal articles which pertain to legal medicine, the medical

jurisprudence of insanity or forensic psychiatry. A review

of that literature for the purpose of drawing the boundaries

of forensic psychiatry would require by itself a very lengthy

volume.

In order to facilitate a limited analysis of that litera

ture, the concept of "boundary-work" as described by Thomas

Gieryn (1983) will be employed. Commenting upon boundary-work

in the "demarcation of science from non-science," Gieryn has

created an interesting perspective on the construction of

rhetorical boundaries. He explored three instances in which

the ideology of science has been used to draw professional

boundaries; those instances are how boundaries were drawn

between science and mechanics in Victorian England; between

phrenology and anatomy in 19th Century Scotland; and between
8basic and applied science in modern America.

Gieryn describes the boundaries of science thus: "The

In his concluding remarks, Gieryn summarizes as follows:

"The three examples illustrate several antinomies
in the institution of science: scientific knowledge
is at once theoretical and empirical, pure and
applied, objective and subjective, exact and
estimative, democratic (open for all to confirm) and
elitist (experts alone confirm), limitless and
limited (to certain domains of knowledge)" (Gieryn,
1983: 792).
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boundaries of science are ambiguous, flexible, historically

changing, contextually variable, internally inconsistent, and

sometimes disputed" (Gieryn, 1983: 792). Forensic psychiatry

provides an additional exemplification of the propositions

that Gieryn advances concerning science's boundaries. The

psychiatric and legal literature is replete with attempts to

either draw psychiatry and its forensic subspecialty within

the orbit of science or exclude it therefrom. Enormous

consequences flow from the success or failure of such attempts

since science controls access to the imprimatur of cognitive

legitimacy.

Thus, the rhetoric interpreting the nature of forensic

psychiatry or its utilization by the law demonstrates the

concern of physicians, psychiatrists and attorneys with the

science-boundary issue. A few examples have been chosen from

the psychiatric and legal literature (historical and contem

porary) to exemplify this kind of boundary-work.

In a very revealing article entitled "On Expert Testimony

in Judicial Proceedings" (1874), John ordronaux,” the first

Commissioner in Lunacy in New York State makes the following

comment (in an article which appeared in the American Journal

of Insanity, January, 1874) on the relationship between

science and expert testimony:

If science, for a consideration, can be
induced to prove anything which a party

Further information on John Ordronaux can be found in
Chapter 7, pp. 210 to 214.

_5
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litigant needs, in order to sustain his
side of the issue, then science is fairly
open to the charge of venality and per
jury, rendered the more base by the
disguise of natural truth in which she
robes herself. In fact, the calling of
experts has now come to be regarded as the
signal for a display of forensic pyro
technics, beneath whose smoke and lurid
glare, law, common sense and unalloyed
justice, are swept away in a whirlwind of
muddy metaphysics" (Ordronaux, 1874: 312).

Beneath the florid rhetoric, these remarks demonstrate a

serious concern for maintaining an effective system of psychi

atric expertise unsullied by mundane considerations. Science

is characterized as implicitly containing a set of norms which

should not countenance what amounts to bribery.

A few years later (1878) in the same journal, Eugene

Grissom, M.D., superintendent of the insane asylum at Raleigh,

North Carolina, wrote a stinging piece which denounced the

forensic practices of a physician who was not identified by

name but who was easily recognized as William Hammond, an

important physician and forensic expert in the latter half of

the 19th century.** The article is a very entertaining

denunciation of Hammond, employing some of the most colorful

10 After Grissom's paper was read, Hammond sued the American
-

for libel. The entire episode is
reviewed by Werman (1973).

309



rhetoric to be found anywhere. * Grissom makes the following

observation concerning the emergence of forensic psychiatry:

It is no wonder that as medical
science convinced mankind that insanity
was the result of disease, the nobler
minds in the legal profession should
demand the light of medical information
in the midst of issues of such vast
importance, in the effort to define such
insanity as the law could admit, and to
recognize its victims with the keen and
trained faculties sharpened by constant
scientific use (Grissom, 1878:5-6).

Grissom, like Ordronaux, sharpens the distinction between

understandings of insanity within and without the carefully

bounded, medical/scientific world of expertise. Similarly,

since expert testimony is science and science should not be

available for purchase, Ordronaux is forced to conclude, as

he does later in the article cited above, that the abuses of

expertise stem from the law's permitting experts to appear on

behalf of one party or another in litigation. This theme is

to be found throughout the psychiatric literature in the

11 ". . . it is not that the scales of justice drip with
blood from hands already dyed in gore, but that behind
the black robe of the semi-judicial expert, may be heard
a sound more fearful than the groans of suffering
humanity, more ominous than the click of loaded arms, a
sound that chills the marrow as with the breathing of a
fabled vampire, it is the clink of money under the
girdle. Now at last we shudder as we recognize that the
false expert is no man at all, but a moral monster, whose
baleful eyes glare with delusive light; whose bowels are
but bags of gold, to feed which, spider-like, he casts
his loathesome arms about a helpless prey" (Grissom,
1878: 35).

** *-
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various calls for expert commissions” or the elimination of

jury deliberations on questions of mental competence, presum

ably because juries, composed as they are of laymen, cannot

comprehend the subtleties of the subject.**

The opinion of the Supreme Court of the United States in

Connecticut Mutual Life Insurance Company v. Lathrop, 111 U.S.

612 (1884) was not as sanguine with regard to psychiatric

expertise as that of either Ordronaux or Grissom. The Court

was asked to decide in Connecticut Mutual, supra, whether the

testimony of laymen who were eyewitnesses to the behavior of

an insured could be admitted into evidence or whether such

testimony should be excluded because laymen lack the expertise

to recognize true insanity. Demolishing the boundaries which

counsel for plaintiff in error [appellant's attorney]

attempted to draw between laymen and experts, the Court found

as follows:

Counsel for the plaintiff in error
contends that witnesses, who are not

12 Expert commissions or experts appointed solely by the
court is one of the features of the civil (continental
or code) law which distinguishes it from common (Anglo
American) law. In the English and American tradition,
parties to a suit at law employ their own experts who
present separate (and often conflicting) opinions
regarding the facts at issue. It then becomes the
responsibility of the judge or jury to weigh the testi
mony of the various experts. In the civil law tradi
tion, the court appoints experts who prepare a report for
the court. Such report is usually definitive and settles
any controversy surrounding the facts at issue. Courts
in the civil law tradition ". . . give little credence
to the party's expert's opinion" (Weinstock, 1986: 42)

13

<2
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experts in medical science, may not, under
any circumstances, express their judgment
as to the sane or insane state of a
person's mind. This position, it must be
conceded, finds support in some adjudged
cases as well as in some elementary
treatises on evidence. But, in our
opinion, it cannot be sustained consis
tently with the weight of authority, nor
without closing an important avenue of
truth in many, if not in every, case,
civil and criminal, which involves the
question of insanity. Whether an indi
vidual is insane, is not always best
solved by abstruse metaphysical specula
tions, expressed in the technical language
of medical science. The common-sense, and
we may add, the natural instincts of
mankind, reject the supposition that only
experts can approximate certainty upon
such a subject (Connecticut Mutual Life
Insurºce Company v. Lathrop, supra,
619).

What makes Ordronaux's remarks and the Court's findings

so interesting is their age. Not only has little changed in

terms of the rhetoric on this point within the past one

hundred years, the very slow advancement in this field was

even recognized over one hundred years ago.

If we except the writings of Ray, Gray,
Ordronaux, Weir Mitchell, and a few
others, but little advancement has been
made in the literature or jurisprudence
of brain diseases since the days of Beck
[early decades of nineteenth century]
(Henry, 1876:17).

That the vocabulary of debate which arose with the

introduction of psychiatric expert testimony into courts of

law has not changed to any great degree also can be seen from

14 Apparently, the Court has not had occasion to review or
overturn this decision in the ensuing 105 years.
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15some of the more modern commentators in this area. Bruce J.

Ennis and Thomas R. Litwack, both attorneys who have extensive

experience in the mental health area, have exemplified in an

article in the California Law Review (1974) the continuation

of that debate. They state:

In other words, a judgment about another
person's mental condition or propensity
to engage in dangerous behavior should not
be deferred to as an expert judgment
simply because it is made by a person who
happens to be a psychiatrist. Before a
psychiatrist's conclusory judgment can be
considered an admissible expert judgment
- much less worthy of special attention
- the psychiatrist must employ techniques
and apply knowledge that have been shown
to produce substantially more reliable and
valid results then would the techniques
and knowledge available to laymen (Ennis
and Litwack, 1974: 699).

The article by Ordronaux and the piece by Ennis and

Litwack are separated by exactly one hundred years but they

are connected by the need of psychiatrists and attorneys to

engage in boundary-work. Ennis and Litwack speak the language

of science ("reliable and valid results," "techniques") and

imply the necessity for the psychiatrist to be a scientist if

he or she is to be accorded expert status.

15 An interesting historical perspective on the progress
made in resolving these issues can be found in an article
by the psychiatrist/historian Jacques Quen, "Isaac, Ray:
Have We Learned His Lessons?" (1974). Beside being a
precis of the life and achievements of Isaac Ray who Dr.
Quen describes as "the pre-eminent 19th century American
psychiatrist" (Quen, 1974: 146), this article explores
the possibilities of Ray's logic in terms of modern legal
cases and dilemmas.

º
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The work of Thomas Szasz, arguably the psychiatrist most

critical of his own profession, is in great part a vast piece

of boundary work which attempts to demonstrate that psychiatry

is not science. Szasz, as has been shown in Chapter 2, is

very fond of comparing psychiatry to witch-hunting and psychi

atric treatment to torture. In drawing a distinction between

the "natural sciences" and the "social sciences," he states:

Descriptions and explanations of human
behavior and social control are, more
often than not, merely a papering over,
with a fresh scientific-sounding vocabu
lary, of earlier religious descriptions
and explanations. This is especially
clear, as we have seen, [note] in the
replacement of the theological concept of
heresy with the medical concept of mental
illness, and of the religious confinement
in a dungeon or burning at the stake with
the psychiatric sanctions of confinement
in a hospital or tortures called treat
ments (Szasz, 1970: 138).

Szasz finds that psychiatry is not science; it is rather

an interloper within the rightful domain of scientific medical

specialties. "Psychiatry and neurology are therefore not

sister sciences, both belonging to the superordinate class

called medicine" (Szasz, 1974 [1960) : 47).

Most psychiatrists, however, assume the scientific status

of their specialty. A striking example of such an assumption

can be found in an article entitled "Differing Conceptual

Models in Psychiatry and Law" (Gutheil, Rachlin, and Mills,

1985) which appeared in Volume Twenty-five of the series New

Directions for Mental Health Services edited by H. Richard

º
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Lamb. ** The authors of this article make a comparison between

"legal findings" and "scientific empiricism." It is instruc

tive to consider the major point of that article at length:

. . . the findings in psychiatric (as in
other scientific) explorations preexist
the procedures designed to elicit them.
That is, the patient's inability to
abstract proverbs is presumed to have
existed before the test was administered,
although it was not specifically demon
strated until the examination; the same
might be said for the physical, chemical,
and metabolic aspects of the patient's
clinical state. Thus, the clinical
findings antedate the examination process.

For law, the conclusory findings -
of guilt, liability, and so forth - do not
"exist" before the actual process: It is
the trial procedure itself that determines
guilt or liability and the like. Thus,
the findings in law are created by the
actual resolution of the trial. By
implication, then, courts create a certain
kind of "reality" with their decisions
[cite] (Gutheil, Rachlin, and Mill,
1985: 8). [Emphasis added. I

17
This comparison of psychiatry and law" ' seems to have

16

17

Volume Number Four of that series is entitled Coping with
the Legal Onslaught; Volume Twenty-five is entitled Legal
Encroachment on Psychiatric Practice. It is clear from
these titles that boundary-work can display a charac
teristic imagery.

Cf. , the following comparison of law and medicine:

"Legal norms are, in contrast to natural laws, subject
to human decisions. Changes in the body of medical
knowledge are due to new discoveries; changes in the body
of legal knowledge are due to decisions of legislatures
and of courts, decisions significantly influenced by
members of the legal profession acting as legislators,
judges, counsels, legal writers, and law professors. The
value orientation of the legal profession, which is
subject to patterned social conflict, thus plays a role

(continued. . . )

*
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been made from the perspective of a medical model so absolute

that there is no possibility of rendering the effects of

medical intervention problematic. Psychiatry is, in the view

of these authors, scientific by definition (reality-reflect

18 Scienceing), the law unscientific (reality-creating).

becomes the sine qua non of psychiatric professional identity.

A great feat of phenomenological legerdemain is performed to

shore up the boundary between a psychiatric science which

merely demonstrates the existence of preexisting mental states

and a legal process which creates a reality subsequent to the

social actions which are its subject. Such an analysis stands

in stark contrast to the position taken by Szasz, supra, p.

62, footnote, 28, wherein psychiatry is a pseudo-science

*7 (...continued)
in the substantive development of the law, while the
content of medical knowledge is largely independent of
the value orientation of the medical profession" (Ruesch
meyer in Freidson and Lorber, eds., 1972 [1964 ) : 5).
[Emphasis added. ) The last statement adopts ("largely")
without reservation the radically positivist stance that
medicine takes toward itself.

18 It is rather remarkable that a patient's failure to
"abstract proverbs" is used to exemplify the difference
between psychiatry and law. When asked to explain a
proverb a patient does not seem to be reflecting a
reality any more pre-existent than when a judge is asked
to define what a contract is to a jury. Proverbs (as are
laws) are certainly open to an interpretive process which
itself is dependent upon the intonation and vocabulary
used to put the proverb, the education and socio-economic
background of the interpreter, the conversation in which
the proverb-test is embedded, etc. To suggest that
proverb-abstraction is empirical in a fashion which law
finding is not leaves much to be desired by way of
epistemological analysis.

s:
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cynically used by various legal authorities as a tool of

social control.

Thus, there appear two clear positions: (1) psychiatry

is a scientific medical specialty deserving of all the respect

given its sister specialties; or (2) psychiatry is not a

science and should not be regarded as such within legal

contexts.

However, innumerable variations and shadings of each

position can be found. For example, Ronald Liefer draws a

distinction between medicine and psychiatry.

The use of the same medical rhetoric in
medicine and psychiatry conceals dif
ferences in subject matter, methods, aims,
and social functions. In medicine, the
concept of disease is based on the
undesirability of bodily states leading
to pain, disability, or death. In psychi
atry, the concept of (mental) disease is
based on the undesirability of certain
states of mind, feeling, or conduct. The
important distinction between medical and
mental disease is that action to eliminate

the former is directed against bodies
while action to eliminate the latter is

directed against persons" (Leifer,
1970–1971: 16).

Here is yet another model for understanding the dif

ference between medicine and psychiatry (and, by implication,

psychiatry and law). Since both psychiatry and law are

concerned with "persons," they share intersecting disciplinary

jurisdictions. Forensic psychiatry, which has been defined

above as the application of psychiatric knowledge in legal

contexts, finds itself not only sharing the concerns of the

>
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law but in competition with the legal approach taken to

questions of mental competence. Such competition calls forth

justifying rhetoric and it has been the purpose of the fore

going section to describe the boundary-work embedded in such

rhetoric along what is probably the most important parameter -

that of science versus non-science. The fortunes of forensic

psychiatry have risen or fallen depending upon the success of

its rhetoric in justifying its place among other forensic

medical sciences.

Kargon in describing the reaction of the legal profession

to psychology might have well been describing psychiatry.

Part of the battle with the legal
profession was a battle for professional
authority. Lawyers and judges resented
the encroachment on their professional
terrain. But equally part of the debate
concerned a more fundamental issue: is the
courtroom the proper venue for arguing out
the demarcation lines of science at the

frontier? (Kargon, 1986: 26).

Not only was the rise of scientific medicine necessary

for the emergence of a forensic psychiatry, there also needed

to occur the reconceptualization of the problems posed by the

mentally incompetent which gave physicians a legitimating

role. Once medicine had become established as scientific and,

even more significantly, efficacious, the presence of physi

cians in courts of law acting as experts became not only

appropriate but seemed necessary. Thus, the deference that

the law finally came to pay to medicine was dependent upon the

establishment of medicine on a scientific footing. The law

K
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assisted medical expertise by publicly legitimating it and

medicine was spurred on to continue in its quest for scien

tific certainty, the one process feeding and growing with the

Other.

Thus, there are three separate conceptual trajectories

which can be followed. The first such trajectory is the

history of the social problems surrounding the existence of

individuals whose behavior poses serious irregularities or

threats to the social order. The second is the rise of

scientific medicine, including psychiatry. The third is the

development of the expert as that term has come to be defined

in modern Anglo-American law.

If those three trajectories are looked at as if they were

plotted on a graph, that is, perpendicular to their paths,

they are seen to rise at different angles and have very

different contours. Ultimately, the three trajectories seem

to converge in one point with the creation of modern forensic

science, including forensic psychiatry.

However, a graph has height and length but no depth.

Quite another perspective can be taken on these three trajec

tories. If, instead of viewing them frontally, one could step

between them, step into the graph itself, as it were, and view

them from a parallel perspective, the true distances between

these trajectories would become apparent. In fact, the

trajectories might never seem to cross or converge. The

convergence might simply be an illusion of perspective.

* *
* -
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In legal contexts, it is possible to observe elements of

these three trajectories separated in practice. First, a jury

(or if no jury, then the public at large) may judge psychia

tric testimony not from a legal or medical point of view, but

from a pragmatic perspective: does this testimony help us to

solve a pressing social problem? Second, the psychiatrist

comes into the legal arena as an heir to and representative

of a medical tradition believing itself fully competent to

answer questions scientifically and (often, without humility)

definitively. Third, the lawyers, judges and other legal

personnel follow the dictates of another tradition which

permits the entry of experts into such legal arenas to play

specific roles under very circumscribed conditions. All

testimony is hedged about with strictures established to

guarantee the fairness of legal proceedings.

Thus, the emergence of forensic psychiatry is in part the

result of the intersection (however imperfect) of a social

problem, a body of medical knowledge and certain legal tech

niques. The conceptual elements which play a role in this

emergence are open to interpretation and are the source of

ideologies and criticisms within and without the world of

forensic psychiatry. The existence of such ideologies may not

be formally acknowledged by forensic psychiatrists themselves.

The following discussion attempts to summarize the major

ideologies and criticisms to be observed playing a part in the

forensic psychiatric universe of discourse. In addition, a

s
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typology of the roles played by those who take the various

ideological positions is presented.

Ideologies and Criticisms

The Forensic Psychiatrist and Ideologies of Science

A great deal of the rhetoric which accompanied the

emergence of psychiatry as a legal expertise, and which

continues to surround its use, involves scientism and the

ideology of science. In fact, the earliest justifications for

seeking the opinion of medical men in legal contexts employ

the authority of science. This theme has been explored above

in the section describing rhetorical boundary work in psychi

atry and law.

The ideology of science is at the center of many of the

debates which have occurred and continue to occur among

forensic psychiatrists.” An interesting example of such a

debate involved two important figures in the world of forensic

psychiatry, Dr. Bernard Diamond and the late Dr. Seymour

Pollak.

19 "Thus, the psychiatrist's testimony only gives the
impression that his operations are scientific, and tends
to give the impression by faulty generalization, that
everything he does or says is scientifically and
medically authentic. The psychiatrist's technique
actually consists in the 'psychiatrization' of ordinary
language . . . The psychiatrist makes his task seem
scientific by translating that information into his own
technical language and it is actually on the basis of

- -
s" (Liefer, 1963:

569). [Emphasis in original. )
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In an article entitled "Reasonable Medical Certainty,

Diagnostic Thresholds, and Definitions of Mental Illness in

the Legal Context," Dr. Diamond responds to suggestions made

by Dr. Pollak that a psychiatrist should be held to a higher

level of proof”9 when operating in legal contexts (a "reason

able medical certainty") and that the thresholds used to

impose diagnostic categories be shifted when used in legal

rather than in clinical settings.

Dr. Pollak's rationale for this shift takes consideration

of the fact that psychiatrists in private practice have oppor

tunities to adjust diagnoses over a length of time during

which they can become more familiar with the character of

their patients. A forensic psychiatrist often has to make a

diagnosis based upon limited contact with an individual and

there is usually no chance to amend or adjust that diagnosis.

Such a diagnosis is then used by a court to make decisions

critical not only in the life of the individual, but also for

society at large. Thus, Dr. Pollak advocated that in the

legal setting the psychiatrist should be held to a higher

standard of certainty or proof when providing an expert

opinion.

Dr. Diamond, while finding value in Dr. Pollak's sugges

20 The concept of "proof" dominates the activities of
science as well as law, albeit what is meant by the term
in each universe of discourse is quite different. This
sharing of vocabulary has probably been the cause of much
confusion for those who travel within both the legal and
scientific conceptual domains.
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tion, asserts the basic scientific independence of psychiatry

from law.

Additionally, Dr. Diamond characterizes the nature

He states:

Reasonable medical certainty, in my
opinion, should express the psychiatrist's
highest level of confidence in the
validity and reliability of his opinion.
This level of confidence, must, neces
sarily, be formulated within the matrix
of clinical experience and scientific
knowledge. It cannot be directly trans
lated into the legal scale of levels of
proof (Diamond, 1985: 123).

expert opinion:

While positing that the expert should be well aware of s

I emphasize that an expert opinion,
expressed in such terms [i. e., based upon
scientific knowledge and expressed in the
standard language of clinical medicine )
is, of necessity, a clinical and scien
tific judgment, not a legal judgment, and
that no concessions should have to be made

to legal standards or definitions"
(Diamond, 1985: 123).

s -

of an

º,
º

the law and its requirements, Dr. Diamond believes that

expertise should be expressed in the vocabulary of science,

providing the trier of fact an opportunity to weigh such L

scientific evidence within the requirements and definitions

established by law.

The definitions of mental illness and the
criteria for diagnosis should be deter
mined solely by scientific and clinical
standards, and the law should not encroach
upon scientific territory by creating its
own definitions of mental illness and its
own threshold levels (Diamond, 1985:127).
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These examples as well as those described in the section

immediately above, establish that science is a dimension

central to forensic psychiatry as a subspecialty and to the

conceptual legitimation of the use of psychiatry in the law.

As has been shown throughout, science is interpreted as

not permitting of any contradiction. Szasz has made this

point one of the cornerstones of his criticism of psychiatry

from the beginning. He states:

It is not uncommon for one psychiatrist, *s-

retained by the defense, to testify that
the defendant is, or was at the time of i.
the offense, insane, and for another,

-

retained by the prosecution, to testify * -

that he was sane. It is unlikely that
toxicologists would be tolerated in courts
of law if one would assert that he found

a large quantity of arsenic in the body *
fluids of a deceased person, and another ".

would state that he found, by the
allegedly same operations, none. Yet this
sorry spectacle is commonplace in regard *

to psychiatric findings. It seems to me _º
that it behooves the psychiatrist to
clarify this situation. If he does not º

do so, this state of affairs may well º

contribute to a debasement of psychiatry,
as a science of human behavior. . . *

(Szasz, 1957: 314).

But this position is clearly in error. Experts on every

conceivable subject contradict each other in courts of law º

every day.

It is also claimed that marked disagree
ments among experts in court occur only
between psychiatrists. This is explained
on the basis of the vagueness of the

*

psychiatric entities. It [the argument
made by Thomas Szasz J asserts that, "If
the toxicologist for the prosecution o
testified that a body contained a lethal
amount of arsenic, whereas the toxicolo
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gist for the defense claimed that it did
not, one of the experts could be proved
guilty of perjury." This is sheer non
sense. Every day throughout our country
there are scores of instances of an
extreme degree of disagreement between
experts of all types - orthopedists,
radiologists, real estate appraisers,
mining engineers, etc. and none is tried
for perjury" (Guttmacher, 1964: 242).

Forensic Psychiatry and the Medical Model

Although the law has created elaborate conceptual and

procedural mechanisms to enable expertise, including psychi

atric expertise, to be utilized for legal purposes, each kind

of expertise so utilized has had to rationalize its relation

ship with the law. This process of rationalization has been

fairly straightforward as, for example, in the case of radio

logic experts (see discussion in Chapter 9). However, foren

sic psychiatrists have engaged in a great deal of debate over

the terms and conditions of their participation in legal

Contexts.

This debate emerges from very basic elements within the

ideology of medical practice, within the medical model it

self.”

The medical model of psychiatry is
a conceptual scheme in which psychiatry
is defined as a medical specialty that
diagnoses, treats, and prevent mental
illness. According to the medical model,
the psychiatrist functions as a physician
to relieve the suffering and disabilities

21 "Recent discussions about our 'proper' identity have
to a great extent centered around the issue of the
medical model" (Bursten, 1979: 661).

-
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of persons diagnosed as mentally ill
(Liefer, 1970–1971: 13).

However, adherence to the medical model imposes certain duties

upon the physician with which the forensic psychiatrist may

come into conflict.

For the psychiatrist who wishes to
follow the medical model, a crucial
variable is whether the patient or someone
else is the main beneficiary of his
clinical decision. Within the medical
model, the physician must advocate for the
needs of his patient. It is not his
responsibility to balance societal needs
against individual needs. If he is acting
mainly in the interests of someone other
than the patient, the psychiatrist will
be deviating from the medical model to
some other, such as the moral model
(Adler, 1981: 390).

n22 is often used to characterize theThe term "fiduciary

nature of the physician/patient relationship as expressed by

the medical model. A fiduciary relationship is one founded

in trust and confidence. Physicians are held to a very high

standard in this respect, inasmuch as their patients confide

many personal secrets to them and must be perfectly candid

concerning intimate bodily functions in order for the physi

cian to fully and efficiently perform his or her medical task.

The law recognizes the nature of the physician/patient rela

tionship and protects the confidentiality of medical records

22 During various sessions of the annual meeting of the
American Academy of Psychiatry and the Law, this term
figured prominently as a point of departure from which
to discuss the proper relation of the psychiatrist to
patients, examinees and organizations.

* *-
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and the information exchanged between patient and physician,

although this protection is not absolute.

However, the forensic psychiatrist plays a role which

seems to vary from the fiduciary ideal. It is in the very

nature of performing the forensic role to put medical know

ledge at the service of legal institutions, to disclose

patient information to third parties, and sometimes even to

perform procedures or treatments upon individuals without

their consent. Rendering such services in the interest of

third parties may sometimes cause striking ethical and/or

professional dilemmas for psychiatrists.

An interesting example of such an ethical dilemma

occurred during World War I. The use of psychiatry in the

military raises a host of ethical and medical issues and is

too complex to be given definitive treatment in this context.

However, the case of Harry Kauders provides a window through

which to view a fascinating conflict between medical prin

ciples and military exigencies.

During World War I problems of shell shock, "war

neurosis" and the simulation of insanity (presumably to avoid

military service) became major issues for all the combatant

armies. The treatment of men who were suspected of such

simulation in the Army of the Austro-Hungarian Empire became

the basis of an investigation which involved the appearance

of Sigmund Freud as an expert witness in 1920.

Kauders, a soldier in the Austrian Army, was treated

*.

-*-
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during the war for "war neurosis" with the brutal use of

electricity. These "treatments," which were hardly more than

psychiatrically justified negative reinforcements, included

the application of direct voltage to some of the most sensi

tive parts of a man's body. After the war, Kauders brought

an action against those responsible for the employment of this

treatment, including the eminent psychiatrist Wagner-Jauregg

(winner of the Nobel Prize for the discovery of the malarial

treatment of central nervous system syphilis).

Dr. Wagner-Jauregg was summoned before the investigating

tribunal to explain his behavior as a psychiatrist in the

armed services. Sigmund Freud, the founder of Psychoanalysis,

was called as an expert witness to establish whether the

treatments were legitimate. The following is a fragment of

Freud's testimony, revealing the ethical tension which Freud

believed to exist for physicians practicing medicine in the

military.

The physician should be the advocate of
the ill first of all, not that of another.
His function is impaired as soon as he
starts serving someone else; at the moment
when he is ordered to rehabilitate people
for war duty as quickly as possible, a
conflict had to emerge for which the
medical profession cannot possibly be made
responsible (Freud's testimony in Eissler,
1986: 60).

The military environment, in particular, seems to call

out comments on the nature of the "double-agent or loyalty"

*.

*-y
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23
dilemma. Psychiatrists continue to debate the proper role

they should play as physicians when treating or examining

patients on behalf of any third-party authorities.

In March of 1977, The Hastings Center co-sponsored a

conference with the American Psychiatric Association (APA)

entitled In the Service of the State: The Psychiatrist as

Double Agent.** This conference was attended by psychi

atrists, attorneys and social scientists. Judd Marmor, a

psychiatrist and former president of the American Psychiatric

Association (APA), characterized the purpose of the conference

as follows:

To put the matter in other terms,
there is no disagreement about the fact
that conflicting role behavior does exist
in our profession, as well as in others.
The real question in documenting such
conflicts is to explore the underlying
matrix that contributes to such conflicts

and to try to answer the questions of how
and if such conflicts can be resolved.
This conference is a first step in the
process (The Hastings Center, 1978: 2)

23 "The psychiatrist or any other professional in the
double-agent situation always has a dilemma when he is
not in concordance with the values of his agency. The
typical example conjured up is the psychiatrist in the
military who feels a tension with the stated grounds of
the military at a particular historical moment, like the
Vietnam war" (Klerman, in The Hastings Center, 1978: 4).

24 A condensed and edited version of this conference

appeared as the Special Supplement/April, 1978 issue of
The Hastings Center. The conference was held March 24
26, 1977. (For an interesting popular treatment of a
similar theme, see Powledge, 1977:44-47).
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The conference is an interesting piece of data in that

none of the twenty-four participants attempts to separate out

the general practice of psychiatry from the practice of

forensic psychiatry. This failure to acknowledge such an

obvious division of labor within the world of psychiatry might

seem quite remarkable were it not for the fact that forensic

psychiatry as an organized subspecialty has been very slow to

5 26emerge” and is also very difficult to define.

For instance, Robert A. Burt (an attorney), one of the

discussants at the APA Conference, attempted to explain the

demoralization that psychiatrists sometimes suffer when

working with untreatable and incorrigible psychopaths in

prisons. He states:

The basic source for this demoraliza
tion, I think, comes from a question that
philosophers at least since Plato have
posed: is it possible to be a "just man"
in an "unjust society"? I am not suggest
ing that our society is unjust and that
prisons enforcing the norms of that
society are also necessarily unjust,
though the popular currency of that notion
does play some limited role in creating
moral tension for those who work in
prisons. I mean this question in two more
prosaic senses. First, is it possible to
be a "good man" when you feel you are
doing a "bad job"? Second, is it possible
to be a "good man" when you feel you are
in a "bad place"? (Burt, in The Hastings

25 The American Academy of Psychiatry and the Law was not
formed until 1969 and the American Board of Forensic

Psychiatry came into existence only one year (1976)
before the conference described above was held.

26
See Chapter 3, Section on Formal Definitions of Psychi
atry and Forensic Psychiatry.

-
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Center, 1978 : 6)

The kinds of moral dilemmas posed in this quotation are

enormously profound and important, and potentially define the

moral concerns of all professionals.”

However, it is this kind of posturing which obscures the

subtle and not-so-subtle social processes which affect the

practice of psychiatry and its forensic subspecialty in a host

of different contexts. It might prove more useful to consider

the kind of working conditions, salary, opportunities for

advancement, organizational structure, access to colleagues,

level of authority, and other elements of professional work

to explain occupational dissatisfaction or demoralization.

Concerning the just or unjust society or the good or bad

man, it is hard to understand why psychiatrists in private

practice would be any less demoralized (or any less haunted

by being a "good" man doing a "bad" job) treating patients who

commit any number of outrageous or anti-social acts, from

child-molesting to insider trading. Nonetheless, these moral

27 "The professions are licensed to carry out some of
the most dangerous tasks in our society - to intervene
in our bodies, to intercede for our prospects of future
salvation, to regulate the conflict of rights and
obligations between social interests. Yet in order to
do this, they must acquire guilty knowledge - the priest
is an expert on sin, the doctor on disease, the lawyer
on crime - and the ability to look at these matters in
comparative and, hence, relative terms. This is the
mystery of the professions. Their privileged status is
an inducement to maintain their loyalty in concealing the
darker sides of their society and in refraining from
exploiting their knowledge for evil purposes" (Dingwall
and Lewis, 1983:5).
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28questions** are posed quite often as if psychiatrists could or

should take professional responsibility for the very form in

which the moral/social order is cast.”

In fact, there seems to be embedded within such questions

an expectation of control on the part of psychiatrists. A

great deal of the debate within forensic psychiatry seems

concerned with establishing the kind of control that psychi

atrists should maintain when engaged in legal (or extra

medical) contexts.

Forensic psychiatrists wish to control not only the kind

of information which should be considered valid for legal

decision-making (see, above, the debate between Drs. Diamond

and Pollak) but also the process in which this information is

used. In the real world of professional work such an expecta

tion of control, beside pitting psychiatrists directly against

the culture of the law, is not supported by the actual level

28 "Of all doctors psychiatrists are most often accused
of objectionable excursions into morality" (Lavin, 1985:
536). What confuses this issue even more, is that
medicine as a profession incorporates a moral agenda.
In addition, individuals may have their own personal
moral agendas. Thus, the moral agenda of physicians is
over-determined and it becomes difficult to establish a
framework with which to understand on what basis a
physician makes a moral choice.

29 "Clearly, then psychiatry is not simply a "medical
healing art" - the phrase behind which, with false
modesty, many of its practitioners now like to hide their
actual practices; instead, it is an ideology and a
technology for the radical remaking of man" (Szasz, 1970:
11). It is ironic that Szasz as a psychiatrist feels the
necessity for promoting an alternative version of the
moral/medical order.
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of confidence given by lawyers and laymen alike to psychiatric

decision-making (outside of a very narrow range of mental

health issues.) **** Professionals working in organizations

(where so many forensic psychiatrists find themselves) should

anticipate and appreciate the kind of strain placed on the

fulfillment of expected roles, pursuit of professional goals

and application of professional ethics.

This expectation of and attempt to achieve control may

be a function of the ideologies which inform the practice of

medicine itself”, that is the medical model.

The ideal environment for achieving such control has been

that of private medical practice. Theoretically, a psychi

atrist functions in the confines of his own office treating

30 "Having his claims accepted in one area does not neces
sarily mean that the professional will have his claims
accepted in other areas. By areas we mean both subject
matter areas and different sectors or arenas of action
within an organization. The competence or expertise
claimed by the professional is specific; it is not
necessarily generalized to other areas" (Bucher and
Stelling, 1977 [1969]: 123).

31 The popular press continually publishes exposés of
forensic psychiatric decision-making. The front page of
the Village Voice for February 25, 1980 blared "Murder
on a Day Pass," "One Walked Out of the Cuckoo's Nest."
The article then goes on to detail the ease with which
an inmate (Adam Berwid) of a New York State mental
hospital left the hospital grounds and murdered his wife
after having been given a day pass by one of the hospital
psychiatrists.

32 "The professions in general and the medical profession
in particular tend to see themselves as creative, self
regulating individuals more than a few cuts above
ordinary humanity" (Freidson, 1970: 60).

2
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a private patient with minimal thought of being criticized as

a "double agent." Within the environment of private practice,

there also seems to be found an expectation of autonomy which

has become made part of the folklore of medical practice.**
-

However, in the present heavily regulated context of medicine, º

the kind of autonomy in practice and control over the condi

tions of that practice to which physicians have traditionally

been accustomed seems especially threatened.

An interesting example of how autonomy and control have
*

been severely limited by legal restriction in the practice of º

psychiatry can be found in the decision of the California -"

Supreme Court in Tarasoff v. Regents of the University of

California (1976) 17 Cal. 3d 425. º

Tatiana Tarasoff was murdered by Prosenjit Poddar who had

confided his murderous intentions of a physician-employee of

the University of California. Although Poddar had been

temporarily detained, he was finally released. No warnings *

were given to Tatiana Tarasoff concerning Poddar's intentions l

and he went to her home, confronted her and then killed her. º

The Supreme Court of California ruled in favor of the

33 "Freidson's analysis of these two forms of control º
[colleague versus client control J suggests, amongst other

º

things, that professional roles are shaped at least *

partly by the organisation [sic] of practice. According *
to Freidson, "A truly autonomous fee-for-service solo

-

arrangement is inherently unstable. . . it is eventually
bound to fall under the control of either patients or
colleagues' [cite]." (Gill and Horobin, 1972:506). [Cite º
from Freidson, Eliot. The Profession of Medicine. New
York: Dodd, Mead and Company, 1970, p. 92.1

-ms.
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plaintiff's (Tatiana's parents), basically permitting them to

sue the therapist who failed to warn. In doing so, the Court

recognized that the "open and confidential character of

psychotherapeutic dialogue encourages patients to express

threats of violence" (Tarasoff, supra, p. 441). Thus, the

Court took pains to establish what it perceived to be a

workable system in which warnings could be given to possible

victims without destroying this basic confidentiality. In

order to accomplish this complex conceptual task, the court

attempted to set forth its role ideals.

The role of the psychiatrist, who is
indeed a practitioner of medicine, and
that of the psychologist who performs an
allied function, are like that of the
physician who must conform to the stan
dards of the profession and who must often
make diagnoses and predictions based upon
such evaluations. Thus, the judgment of
the therapist in diagnosing emotional
disorders and in predicting whether a
patient presents a serious danger of
violence is comparable to the judgment
which doctors and professional must
regularly render under accepted rules of
responsibility. (Tarasoff, supra, p.
438.)

In order to ground its conclusion that a warning ought

to be made by a psychotherapist when a patient expresses a

threat concerning a third party, the Court has employed a kind

of medical model. Since physicians routinely make decisions

requiring "judgment," it is, therefore, reasonable to expect

that others with equally serious professional tasks also

employ "judgment." The responsibility which rests upon the

**.
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psychiatrist in this legal scenario emerges directly out of

the psychiatrist's professional status. The Court looks past

the difficulties of predictability or any such scientifically

based rationalizations for its decision. Medical functions

require a level of medical accountability. This decision

seems to require that the psychiatrist enter into a fiduciary

relationship with people he does not even know (i.e., possible

victims of a patient). In effect, the Court in the Tarasoff

decision is signalling to the psychiatrist/physician that

assumptions based upon a medical model of psychiatric practice

may need to be modified if the welfare and safety of innocent

third parties is put at risk.

Another case, Barefoot v. Estelle (1982) 463 U.S. 880

heard by the United States Supreme Court, throws additional

light on the nature of the law's reception of scientific

expertise and the ability of some psychiatric experts to

perform "medical" functions without reference to a medical

model. This case exemplifies not only the operation of legal

logic, but also the nature of legal ideology which not only

warrants and legitimates the use of forensic psychiatric

expertise, but in essence demands it.

Barefoot had committed a murder in Texas for which he was

convicted and given a capital sentence in 1978. In order to

sentence Barefoot to death under Texas law it had been neces

sary to prove that "there is a probability that the defendant

º
-g

would commit criminal acts of violence that would constitute

º
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a continuing threat to society" (Barefoot, supra, p. 884,

quoting the Texas Code of Criminal Procedure). In order to

prove this probability (i.e., the future dangerousness of the

sentenced man) beyond a reasonable doubt, two psychiatrists,

Dr. John Holbrook and Dr. James Grigson** were asked hypo

thetical questions. As an example of his answer to these

hypotheticals, Dr. Grigson testified that he was " "100% sure'

that an individual with the characteristics of the one in the

hypothetical would commit acts of violence in the future"

(Footnote 11 in Barefoot, supra, p. 905). (The hypotheticals

were drawn so that there was no doubt in the mind of the jury

hearing the case that it was Barefoot to whom such hypo

theticals referred.)

The attorneys for Barefoot appealed through the federal

courts on a number of legal theories, some strictly proce

dural. However, the theory most relevant to this discussion

concerns the place of psychiatry in determinations of dan

gerousness, certainly a responsibility which has been central

to the work of forensic psychiatrists. In describing the

route by which the Barefoot case came under its scrutiny, the

decision of the Supreme Court characterizes the theory of

34 Dr. Grigson has been given the nickname "Dr. Death" by
his detractors. It should be noted that neither Dr.

Holbrook nor Dr. Grigson personally examined Barefoot.
They made their predictions solely on the basis of facts
garnered from medical records, using those records to
justify placing the defendant into a particular kind of
psychological profile.

*.*
º
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Barefoot's attorneys in the following fashion:

On appeal to the Texas Court of
Criminal Appeals, petitioner [Barefoot]
urged, among other submissions, that the
use of psychiatrists at the punishment
hearing to make predictions about peti
tioner's future conduct was unconstitu
tional because psychiatrists, individually
and as a class, are not competent to
predict future dangerousness. Hence,
their predictions are so likely to produce
erroneous sentences that their use vio
lated the Eighth and Fourteenth Amendments
[to the U.S. Constitution] (Barefoot v.
Estelle, supra, pp. 884–885).

The U.S. Supreme Court rejected this argument in a fashion

which presents us with a fascinating finding concerning the

nature of the law and its relation to science and psychiatry.

The basis for utilizing an expert is that the expert can

provide information to the jury which will assist the jury in

determining the questions placed before it. Beginning from

this premise, the Court, applying what appears to be a very

strained form of logic, reaffirmed its confidence in the use

of psychiatric predictions of dangerousness.

If the likelihood of a defendant's com

mitting further crimes is a constitu
tionally acceptable criterion for imposing
the death penalty, which it is [cite], and
if it is not impossible for even a lay
person sensibly to arrive at that con
clusion, it makes little sense, if any,
to submit that psychiatrists, out of the
entire universe of persons who might have
an opinion on the issue, would know so
little about the subject that they should
not be permitted to testify (Barefoot,
supra, p. 897).

º
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Since the Court seems to admit that lay persons can also make

such predictions, why, one wonders, is it obligatory to

utilize psychiatrists for this purpose. The only possible

basis would seem to be that since psychiatrists are physicians

(and scientists), their predictions are more accurate than

those of lay persons. As will be shown, the Court responded

to challenges concerning the accuracy of such predictions.

One of the fascinating aspects of this case is that the

American Psychiatric Association (APA) filed its own brief as

an amicus curiae on behalf of Barefoot. The APA brief, as

described in the Barefoot decision, contended that predictions

of future dangerousness were unreliable and that psychiatrists

were most often wrong when they made such predictions. The

Court responded in what seems a most curious fashion.

The amicus does not suggest that
there are not other views held by members
of the Association [APA] or of the profes
sion generally. Indeed, as this case and
others indicate, there are those doctors
who are quite willing to testify at the
sentencing hearing, who think, and will
say, that they know what they are talking
about, and who expressly disagree with the
Association's point of view [cite].
Furthermore, their qualifications as
experts are regularly accepted by the
courts. If they are so obviously wrong
and should be discredited, there should
be no insuperable problem in doing so by
calling members of the Association who are
of that view and who confidently assert
that opinion in their amicus brief.
Neither petitioner nor the Association
suggests that psychiatrists are always
wrong with respect to future dangerous=
ness, only most of the times Yet the

testimony should be excised entirely from
2
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all trials (Barefoot, supra, pp. 899-901).
[Emphasis added. J

The last sentence stands out as a very puzzling piece of

logic. ** The Court seems to be saying that even though we

know in advance that the testimony of psychiatrists with

respect to future dangerousness has little evidentiary value,

it should still be given a hearing by the trier of fact

because such testimony is wrong "only most of the time." Even

in the face of a brief submitted by the official body of

American psychiatrists, the Supreme Court has decided that

such testimony is permissible.

Having upheld the admissibility of the psychiatrist's

testimony, the Court affirmed the Texas courts' decision that

Barefoot was a "continuing threat to society" and he received

the sentence of death; in spite of the appeals made on his

behalf, Barefoot was ultimately executed.

The judgment that Barefoot posed a threat had been made

by two psychiatrists testifying in answer to hypothetical

questions. As in most criminal cases, their testimony had to

be weighed by a jury, and it was part of the logic of the

35 The Court seems to be contradicting the decision taken
in the Frye case where the standard set out for admis
sibility was "general acceptance in the particular
field." It should be pointed out that the Frye decision
came from a lower federal court, the Court of Appeals for
the District of Columbia, while the Barefoot decision was
taken by the United States Supreme Court. In the
standard legal citator (Shepard's Citation), it appears
that the Supreme Court has never cited from Frye since
it was decided in 1923. A very curious finding.

º

º
340



Supreme Court to allow a jury to separate the "wheat from the

chaff" when considering the nature of psychiatric predictions.

But since the Court admits that such predictions may, in fact,

have little value, why put the jury through such a charade in

the first place, especially in a case where the professional

credentials of psychiatrists might prejudice the deliberations

of the jury?

At first glance, the Court seems to have imposed its

version of legal formalism with a vengeance. The jury is left

to decide the scientific validity of the expert testimony.

However, the Court may be simply be expressing its unwilling

ness to have individuals labelled as "dangerous" without

corroboration from a scientifically based professional - the

forensic psychiatrist.

_*
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CHAPTER ELEVEN

FORENSIC PSYCHIATRY:

EMERGENCE AND LEGITIMACY

Synthesis and Concluding Note

A sociological analysis of the emergence of forensic

psychiatry and the battles which are presently being fought

to achieve its legitimation as a medical subspecialty revolves

about two distinct axes. The first axis is the point around

which questions of medical history, the social problem of the

incompetence of persons, and the role of the law rotate. The

second axis turns upon questions of emergent professionaliza

tion, the role that professions play within the social and

economic order, and, ultimately, the distribution of power

within society. These two axes represent the center of two

large gears, the movement of which is mutually interdependent.

A sociological account of the emergence of forensic psychiatry

would not be complete without an evaluation of both centers

of interest.

This inquiry has attempted to sketch the history of

forensic psychiatry and the manner of its emergence while

attending to the significance that emergence has for under

standing the nature of medical specialization and profes

sionalization. In addition, forensic psychiatry represents

an interesting and complex theatre of social action. On the

stage of that theatre a host of actors attempt to persuade

diverse audiences of the legitimacy of their claims to medical

* -
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expertise and legal status.

Before beginning a synthesis of the material presented

herein, it would be helpful to recapitulate by way of short

summary some of the significant findings of this work.

Following that summary, a discussion of the sociological

implications of those findings will be presented.

Summary

The historical material demonstrates the longstanding

nature of the social and legal problems which surround

determinations of mental competency. Although the historical

reconstruction provided herein gave details concerning a

number of western cultural periods, that reconstruction was

not a definitive effort. What has been shown is that mental

status determinations were made quite differently at different

times, in different places, and by people occupying a host of

social roles. The physician has come rather late to occupy

this role.

Sometime in the middle of the eighteenth century,

physicians began to appear regularly in the courtroom testify

ing about the mental status of persons. Psychiatry as a

medical specialty, although not completely jointed to the

legal process, emerged as much from the legal interest in

"mental" questions as from such medical interest. This

tangled relationship between psychiatry and the law is

emblematic of the relationship between medicine and law
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altogether, and represents the rise of expert knowledge. This

rise and the contests it has engendered begs for further

* That sociologists of medicine have failed, in greatstudy.

part, to take into account the enormous impact that law has

had on the evolution of professional medicine appears somewhat

mystifying.

In terms of the individual physician, careers in psychi

atry have changed little since the second third of the

nineteenth century. Most psychiatrists receive their training

in hospitals and it was from hospital practice that psychiatry

emerged as a specialty. Throughout the history of the

specialty there have been many changes in nosology and

treatment philosophy; however, neither psychiatric theory nor

psychiatric practice (with the possible exception of psycho

analysis) seems to have been received as positively as the

developments in other branches of medicine by public, legal

or scientific audiences. Reasons for this differential

reception can be sought not only in the imperfect "cognitive

monopoly" (Larson, 1977) which has been achieved by psychiatry

(everybody is his or her own psychiatrist), but also in its

imperfect "medicalization."

Psychiatry represents the only branch of medicine which

"What is certain is the need for further inquiry into
the epistemological status of opinions formed in the
crucible of critical, competitive communities, for if
there is any justification for expert authority, that is
where it lies" (Haskell, ed., 1984: 179).
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is not bound by the canons of a strict positivist script to

the theatre of the body. Comparisons with other medical

specialties, such as radiology, highlight this difference

dramatically. Nonetheless, psychiatry retains an importance

for medicine that is inescapable because of the psychosomatic”

nature of illness. All physicians ultimately have to come to

terms with the effect that mind has on body.

What makes psychiatry an even more difficult study in

terms of its professional standing, is the variable of the

law. In the nineteenth century, when psychiatry became

conscious of itself, began to organize and to cultivate more

medically sophisticated explanations of human behavior, a

determination of the usefulness of any such explanations or

theories was made by judges, lawyers and publics who were not

always in sympathy with or appreciative of psychiatric

attempts to understand human behavior. Psychiatric theories

became unpopular to the extent that they cast doubt upon, or

completely ignored, the ancient folk or legal theories

"'Psychosomatic' connotes more than a kind of
illness; it is a comprehensive approach to the totality
of an integrated process of transactions among many
systems: somatic, psychic, social and cultural. It deals
with a living process that is born, matures, and develops
through differentiation and successive stages of new
forms of integration of parts and other wholes. It deals
with stresses, strains, and adjustments, with acute
emergency mechanisms, disintegrations, and chronic
defensive states or disease. In fact, 'psychosomatic'
refers not to physiology or pathophysiology, not to
psychology or psychopathology, but to a concept of
process in all living systems and their social and
cultural elaborations" (Grinker, 1973 [1953 ]: 192-93).

*

**
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explaining and managing deviant/insane behavior.

Nonetheless, however unpopular the theories or incomplete

the medicalization of psychiatry may be, psychiatrists are

frequently called upon as experts in legal contexts. In fact,

with the great increase in all kinds of litigation, especially

personal injury litigation in which "emotional distress"

causes of action are often plead, the need for psychiatrists

in legal contexts is becoming ever more manifest. The rise

in crime rates has also seen growth in a "forensic" industry

which has as its special concern the mental health and status

of the inmate population.

Two interesting points can be made concerning the

increased presence of psychiatrists in legal contexts. First,

this higher forensic profile for psychiatry has occurred

simultaneously with a swell of skepticism, expressed by

psychiatrists and laymen alike, i.e., that psychiatry is not

true medicine or true science; and, second, the organization

of psychiatrists along forensic lines does not seem so far to

have either helped or hindered psychiatrists in their role as

forensic experts. In fact, there are psychiatrists who are

not even certified by the primary psychiatric certifying

specialty body, the American Board of Psychiatry and Neurol

ogy, testifying in court as experts every day and enjoying

markedly successful careers.

Let us briefly consider the first point. The criticism

to which psychiatry is subject usually takes the form of º
-
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denying psychiatry its scientific legitimacy. Most often the

rationale for this denial is based upon the contradictory

nature of psychiatric testimony. However, the nature of all

expert testimony in our legal system is by definition "contra

dictory." Larson makes the point that experts do not so much

discredit each other's scientific credentials as expose the

subtexts lying beneath the surface of expert activity.

Obviously, expertise and counter-expertise
are political weapons in a struggle; but
the partisan entry of experts into the
public arena does not so much appear to
discredit their science as to reduce
scientists to their common status of

citizens. Their conflicts over apparently
technical questions "highlight their
fallibility, demystify their expertise and
call attention to non-technical and
political assumptions that influence
technical advice' [cite]." (Larson in
Haskell, ed., 1984: 65).

Psychiatrists who testify in court, especially in criminal

cases, seem to exemplify the struggle identified by Larson.

This is one area in which psychiatrists play a role that

places them at odds with the force of strong collective

sentiments. Violent crimes call forth violent emotions. As

Durkheim recognized almost a century ago:

Since, therefore, the sentiments which
crime offends are, in any given society,
the most universally collective that there
are; since they are, indeed, particularly
strong states of the common conscience,
it is impossible for them to tolerate
contradiction (Durkheim, 1968 [1893 ]: 99).

Psychiatry is perceived by many as a pseudo-science with

a moral and political agenda, which rationalizes the indul
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gence of the anti-social and the wicked. (This view is

especially popular among prosecuting attorneys.)

That is why we are right in saying that
the criminal must suffer in proportion to
his crime, why theories which refuse to
punishment its expiatory character appear
as so many spirits subversive of the
social order (Durkheim, 1968 [1893] : 108).

When radiologists contradict each other in courts of law,

the consequences of their contradictory testimony is usually

the outcome of a single lawsuit which rarely has a very high

profile. Not much attention is paid to a few broken bones.

There are areas within which forensic psychiatrists testify

that do not receive much public attention either: will con

tests, contractual disputes, etc.

But, when psychiatrists contradict each other in a

criminal case (i.e., the trial of Dan White for the murder of

the Mayor and a Supervisor in San Francisco) in which an

insanity defense is plead or when a dangerous individual goes

unrecognized and commits a heinous crime (i.e., the case of

Juan Gonzalez in New York), the professional and scientific

status of psychiatry is put at issue. Other forensic special

ties are seen as auxiliaries in the fight against crime;

psychiatry often is seen as an encumbrance in that fight.

Thus, the increased presence of psychiatrists in legal con

texts when criminal issues are involved presents a threat to

the integrity of psychiatry through the increased controversy

which is aroused by that presence.

º
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The second point made above concerns the effect, if any,

of the organization of forensic psychiatry as a subspecialty.

It is possible that the organizational process is at too early

a stage to be asking questions about effect. The American

Board of Forensic Psychiatry has only been in existence since

1976 and has certified approximately 200 psychiatrists as of

the end of 1986. (There are approximately 32,000 psychi

atrists practicing in the United States.) Many jurisdictions

recognize testimony from any physician concerning mental

competency. Therefore, although a credential from the Board

may provide its recipient with a great deal of satisfaction

and also count for something in the way of increased

credibility in a contest with a psychiatrist who does not have

such a credential, so few possess one that its impact at the

present time would seen minimal.

The Emergence of Forensic Psychiatry and Sociology. Theory

We have observed the very irregular trajectory of foren

sic psychiatry as it has professionalized and attempted to

specialize. That trajectory has been anything but a smooth

curve. When compared with the legal use of radiology which

has burst upon the scene with the brilliance of a new star,

forensic psychiatry has flickered with ever changing amounts

of light. I will discuss three interesting points which can

be abstracted from the study of forensic psychiatry from the

point of view of its emergence as a professions and medical
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subspecialty.

First, and probably most important, is a recognition that

the law plays an important role in the emergence of profes

sions. Litigation is one of those social occasions during

which personal and group difficulties are confronted in an

organized and ritualized fashion. George Herbert Mead regards

° and thinking as the result ofthe processes of observation

responses to a problematic situation." An interesting analogy

can be drawn between the law (without making any case for

parallelism) and mind in the sense that term is used by Mead.

A legal dispute born out of a problematic situation gives

rise to a process of thought. In resolving disputes, legal

cultures provide stratagems for transforming the problematic

or unyielding into the operational. This transformation is

accomplished through the consideration of information care

fully measured for its utility in fulfilling that purpose.

Dependence upon any one individual to embody perfect knowledge

of any aspect of the world is avoided; thus, the use of

experts opens up the contest beyond the individual partici

"It is well to recognize that observation is not simply
an opening of one's eyes and seeing what there is about,
or opening one's ears and listening to what may occur.
It is always directed by some sort of a problem which
lies back in one's mind; it always expresses an interest
of some sort" (Mead, 1936: 282-282).

"Mead, as well as other pragmatists, hold that reflective
thinking occurs only when action has been impeded, only
when one cannot carry out acts of adjustment out of habit
or impulsively" (Miller, 1973: 148).

.
* *
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pants to the larger world of information sharing and knowledge

creation.

Professions rely in part upon the nature of this process

in forming and reforming themselves. Psychiatry is merely one

among other medical disciplines which finds itself regularly

participating in the legal culture. The emergence of forensic

psychiatry is in a way the recognition of the importance that

the legal culture has for psychiatry which is a function of

its peculiar interests and responsibilities.

Second, the emergence of forensic psychiatry demonstrates

that the process of emergence itself has certain recognizable

properties. There is the thrust of professional emergence,

by which is meant the power of the debut that is made by the

appearance of particular professional activity. Radiology

provides a very good example of enormous thrust. Pacing is

another property of emergence. Sometimes developments move

quickly; at other points in emergence, movement seems to be

quite glacial. Forensic psychiatry has emerged in fits and

starts, the pacing of its emergence has not been smooth.

Another property of emergence is its direction. Forensic

psychiatry seems to be moving in the direction of formal

subspecialization but movement in that direction is not

guaranteed and many outcomes are possible. For instance,

interest in the field could wane and there might be few if any

takers of a credential in forensic psychiatry. This, however,

is unlikely. Another alternative is that discouragement with
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the project of formal subspecialization could induce abandon

ment of that project. The attempt to have the American Board

of Medical Specialties sponsor the credentialing process

represents the final movement toward complete accreditation

as a medical subspecialty.”

Third, seen as a segment of the larger psychiatric

profession, forensic psychiatry provides a fascinating example

of a segment attempting to subspecialize.

Possible the acme of some expanding
segments is the recognized status of
specialty or subspecialty. Certainly,
this is the way that specialties seem to
develop. But the conditions under which
segments will become formal specialties
is in itself a fascinating research
problem (Strauss and Bucher,
1975 [1961]: 21).

The conditions which seem to be working against the aspiration

of forensic psychiatry to subspecialize is the general reluc

tance in the world of medicine to further subspecialize and

the problematic nature of forensic psychiatry.

Thus, this study has attempted to open up the complex

world of forensic psychiatry to sociological view, observing

The success or failure of this struggle for recognition
by legitimating medical authorities will signal whether
forensic psychiatry (in a sense as a proxy for psychiatry
itself) has reached full maturity as a medical sub
specialty. Other routes to legitimation are being
considered should attempts for accreditation by specialty
boards prove fruitless. It is possible that the Council
of Graduate Medical Education will provide some form of
legitimacy through the educational certification of
forensic psychiatrists who could enroll in approved
educational programs.
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it as a segment of a larger profession while it attempts to

gain legitimacy as a subspecialty. In doing so, consideration

has been given to the important role that the law has played

not only in the emergence of forensic psychiatry but in

medicine generally. The complexities of the medico-legal

world should not prevent further sociological research into

this fascinating area which demands that attention be paid to

it as both law and medicine are ever more involved in the

professional work of the other.

Forensic Psychiatry, Professionalization and Ideology

As a final consideration, it is important to recognize

the role that ideology plays in analyzing the fortunes of

forensic psychiatry. For instance, forensic psychiatrists

have been criticized, albeit usually from different quarters,

as being both coddlers of criminals and agents of the police.

Let us juxtapose two very different episodes in the history

of forensic psychiatry which have already been introduced.

The short interpretation given to each of these episodes is

presented purely for purposes of illustrating the diverse

interpretations which can be given to the same facts.

In 1760, during the trial of Earl Ferrers, the physician

Dr. John Monro, physician superintendent of Bethlem Hospital,

testified as an expert witness. He was not only familiar with

many cases of insanity through his professional work, he was

also coincidentally the family physician of the Earl. Not

*…

*

y
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every trial involving an insanity defense could boast such a

distinguished expert witness. The socially exalted position

which the Earl occupied certainly created this unusual cir

cumstance. Obviously, it was a blatant example of class bias

within the justice system, a bias which can be followed into

modern times as those accused of crime who could afford to

employ psychiatric experts are more likely to enjoy the

protections of an insanity defense.

In 1985, the United States Supreme Court handed down its

decision in Ake v. Oklahoma 105 S. Ct. 1087. The Court recog

nized the disadvantage that an indigent defendant would labor

under without benefit of psychiatric assistance. The court

described Ake's position thus:

"At the sentencing proceeding, the
State asked for the death penalty. No new
evidence was presented. The prosecutor
relied significantly on the testimony of
the state psychiatrists who had examined
Ake, and who had testified at the guilt
phase that Ake was dangerous to society,
to establish the likelihood of his future

dangerous behavior. Ake had no expert
witness to rebut this testimony or to
introduce on his behalf evidence in

mitigation of his punishment" (Ake, supra,
1092). [Emphasis added. J

To remedy this situation in states which did not already do

so, the Court mandated that states must pay for the services

of a psychiatrist in the case of an indigent defendant when

issues of mental competence arise.

Here we find the further medicalization of social

problems: the psychiatric profession continuing to transform
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the "bad" into the "mad." Additionally, psychiatrists,

operating as social control agents, have successfully marketed

their services to the point that they are guaranteed employ

ment by both prosecution and defense. In this fashion, the

bourgeois liberal values embedded in the legal system can be

given ostensible validation while at the same time masking

the growing power of professional expertise.”

These hypothetical and contradictory explanations of the

role that psychiatry has come to play in the law are included

here to demonstrate that psychiatry is damned whichever way

it is viewed. Since it is one of the most publicly active of

the professions, it also suffers from the criticisms that are

hurled at the professions in general.

One of those criticisms attempts to plug the professions

into the grand sweep of the history of capitalism. Profes

sions are marked out as the intellectual cadre which organize

and then control one of the most important sources of social

power, i.e., knowledge, for the purpose of insuring the

"The persistence of profession as a category of social
practice suggests that the model constituted by the first
movements of professionalization has become an ideology
- not only an image which consciously inspires collective
or individual efforts, but a mystification which uncon
sciously obscures real social structures and relations.
Viewed in the larger perspective of the occupational and
class structures, it would appear that the model of
profession passes from a predominantly economic function
- organizing the linkage between education and the
marketplace - to a predominantly ideological one -
justifying inequality of status and closure of access in
the occupational order" (Larson, 1977: xviii).

>.
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ongoing hegemony of capital.’ Larson's version of this

argument is as follows:

And,

The crux of my argument can be stated very
briefly: the ideological destruction of
the political effected by liberal philo
sophy provided the necessary background
for an ideology of professionalism which
based legitimate social power on the
foundations of private monopolies of
expert knowledge (Larson in Haskell, ed.,
1984:32).

The "background' role of the state is a
constant reminder of the double process
of dispossession that average citizens
suffer as a result of the multiple associ
ations of maldistributed power with
unequally distributed knowledge. In part,
this reminder may be a reason why con
flicts that tend to raise questions about
the 'positive, " or enabling, and the
'negative, " or disabling and coercive,
aspects of cognitive authority should so
often seem to open up issued connected
with fundamental problems of democratic
theory and democratic practice (Larson in
Haskell, ed., 1984: 48). [Emphasis
added. )

An interesting example of this type of formulation can
be found in E. Richard Brown, Rockefeller Medicine Men.
Medicine and Capitalism in America (1979).

"Capitalists and corporate managers believed that
scientific medicine would improve the health of society's
work force and thereby increase productivity. They also
embraced scientific medicine as an ideological weapon in
their struggle to formulate a new culture appropriate to
and supportive of industrial capitalism. They were drawn
to the professions's formulation of medical theory and
practice that exonerated capitalism's vast inequities and
its reckless practices that shortened the lives of
members of the working class. Thus, scientific medicine
served the interests of both the dominant medical

profession and the corporate class in the United States"
(Brown, 1979:10-11).

4.
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It is a major contention of this study that one of the

best places to observe this effect of expertise upon problems

of "democratic theory and democratic practice" can be found

in courts where the use of expertise is quite formal and very

abundant. (As an aside, it should be noted that the use of

experts in court is not problematic for the plaintiff or

defendant who wishes to make the strongest possible case. If,

in fact, the use of such experts plays into the elitist

professional hands of those who are gnawing at the democratic

vitals of the state, that is, as the saying goes, "somebody

else's problem.")

Additionally, Larson's analysis of the "use-value" of

professional services presents an interesting excursion into

8Marxist hermeneutics. ‘’ Speaking of the profession's "ideal of

universal service"? (i.e., open to all who can afford such

services within a market run on money), Larson states:

The claim of disinterestedness conceals,
it is true, the potential venality of the
transactions of services; it does never
theless reflect the fact that this kind
of professional labor remains outside (or
removed from) the capitalist mode of
production. As unproductive labor, it is
therefore different in nature from the
specific form that productive labor

8 The going price of shares in Marxist analyses falls
steadily on the world intellectual Bourse with each
passing day.

9 º . . . the myth of professional disinterestedness can be
seen as a classic expression of the claim made by every
ascending class that its values are universal and its
triumph will serve the interests of all mankind" (Haskell
in Haskell, ed., 1984: 183).
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assumes under capitalism - that is, the
form of wage-labor "which, exchanged
against the variable part of capital . .

... reproduces not only this part of capital
(or the value of its own labor-power), but
in addition produces surplus-value for the
capitalist" [cite] (Larson, 1977: 213).

The phrase "potential venality of the transaction of

services" betrays both a kind of utopian naiveté and an

important truth. If the phrase means that the standard course

of human affairs includes the possibility of self-interested

activity, then one is naive to think that the recognition of

such a possibility has any "use-value"; it is a cliché. On

the other hand, if the phrase suggests that the ethical

foundation of professional activity can be subverted by the

effects of the marketing of such services, it expresses an

important truth.*9

In fact, in terms of forensic psychiatry, the marketing

of expert services may be at the center of the movement to

subspecialize. Many forensic psychiatrists are professionally

embarrassed by colleagues who testify as so-called "hired

guns." At the 1988 meeting of the American Academy of Psychi

atry and the Law, a videotape was played in a central lobby,

showing the courtroom testimony of a psychiatrist who was

10 Cf. "The professional person's involvement in a non
pecuniary market does not make him altruistic, but it
does compel him to calculate self-interest twice: once
in pecuniary terms that are shaped by the consumer
sovereignty of an uninformed mass public, and again in
non-pecuniary terms dictated by his struggle for eminence
within a body of specially competent consumers, his
professional peers" (Haskell in Haskell, ed., 1984:217).
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ridiculed during many of the sessions because of the regu

larity of his testimony in criminal trials which seemingly

was always in accord with the interests of the prosecution.

It is hoped that the establishment of a universally

recognized credential” will insulate those "legitimated"

forensic experts from the criticisms generated by their

"testimony-for-hire" colleagues.

This attempt to establish a credential for forensic

psychiatrists creates another very interesting problem: the

credential itself can further exacerbate the problem it is

designed to solve. Once psychiatrists receive board cer

tification in forensics, the value of their services may be

perceived as enhanced and they will be able to demand even

greater return for them. Those who become certified could go

on to becoming hired guns with even greater potential for

marketing their services. The reluctance of the various

medical certifying bodies to sponsor board certification of

forensic psychiatrists in part represents the wariness with

11 "Expertise in a complex society is inseparable from some
form of credentialism, for there is too much to know to
be able to know it directly; one has no alternative but
to rely on indicators like credentials. Credentialism
often presupposes some organized system of conventional
training, but at the very least it presupposes some
method of certifying and titling prospective specialists
by occupational associations, by the state, or by prior
employers, consumers, or teachers. Even if they do not
provide testimony predicting performance accurately,
their role in facilitating the process of choice among
all actual and possible claimants makes them attractive
to labor consumers [cite]." (Freidson in Haskell, ed.,
1984:16).
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which such bodies approach the formal establishment of a

subspecialty which includes within it so many loose cannons. **

Two other interesting market arguments have been made

against the certification of forensic psychiatrists by medical

credentialing bodies. On the one hand, many psychiatrists

earn their living by testifying as experts in court. The

establishment of such a credential would have an adverse

impact upon the livelihood of these psychiatrists. On the

other hand, from the perspective of the legal system, there

would be an immediate shortage of psychiatric expertise if

board certification were required.”

These arguments, based upon "market" considerations, mask

deeper motives on the part of medical specialty boards for not

wanting to take on the responsibility of credentialing foren

sic psychiatrists. The American system of experts in the law

as it has been described herein does not formally rely upon

board certification. The final arbiter of who is an expert

is not external to the legal system but internal to it. The

credentialing of forensic psychiatrists in and of itself will

not change that. Thus, the argument that some psychiatrists

12 "Obviously an important factor determining the
opposition of medical men to specialization in a given
field is the preemption of that field by irregular
practitioners" (Rosen, 1944:58).

13 Personal discussion with Dr. Richard Rosner, president
of the American Academy of Psychiatry and the Law, who
was kind enough to discuss the present status of the
certification process.
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might lose their livelihood or that a shortage of psychiatric

experts would be induced by the establishment of a credential

is essentially weak and unconvincing.

It is more likely that the various specialty boards which

have been approached to take on the credentialing of forensic

psychiatrists are wary of the inevitable controversy into

which they would be drawn by the nature of forensic psychi

atry.

Therefore, we are left with explaining this attempt by

psychiatrists to establish a credential in forensics as a way

of controlling their colleagues while preserving the integrity

of the greater professional body. This explanation leads

inevitably leads back to market interests; i.e., all groups

are concerned with maintaining viability and optimizing

growth. To find that market interests play a great part in

the professional process is really no surprise and should not

be. Beside having a particular agenda and mission, profes

sions are instruments of the market. Their independence is

a relative independence. This point of view fits a very

classical version of professionalism. Consider the following

remarks by Freidson with respect to the existence of profes

sionals and specialized knowledge.

At the foundation of professionalism, as
I have tried to show, is specialized
knowledge and skill thought to be of value
to human life. At the foundation are
issues created by the division of labor.
Generically, specialization represents not
inequality, but functional difference.
Specialization poses problems to human

--
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society which cannot be dealt with suc
cessfully by the invocation of egalitar
ianism. Knowledge and skill cannot
advance the necessary and desirable ends
of sustaining and enriching life without
being institutionalized in some fashion.
The problems facing us cannot be dealt
with by the abolition of the practice of
knowledge and skill nor by the abolition
of the institutionalization of that
practice. Rather, we must discriminate
those claims to knowledge and skill that
are genuinely valuable from those that are
not, and create and maintain forms of
institutionalization which allow both
knowledge and skill to be used to mutual
benefit while preventing their becoming
a source of exploitation and injustice"
(Freidson in Haskell, ed., 1984: 25-26).

Forensic psychiatry, and by extension psychiatry itself,

was forged in the crucible of the law, emerging out of inter

actions between physicians and jurists based upon shared

experiences in attempting to define the human person.

Attempts to create a credential for those who practice in the

area of forensic psychiatry provide an interesting laboratory

which to investigate the impact of law on medical profes

sionalization, the importance of medicine as a reservoir of

expert knowledge for the law and the history and general

influence of constructions of science on both medicine and
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law.
14

What then is the value of historical
study of forensic psychiatry or, to use
a less anachronistic label, the medical
jurisprudence Of insanity? Most
obviously, it must be conceded this study
cannot be avoided, since Anglo-American
law is constitutively historical: past
procedure and decisions are causally
active in the present. Or, rather, and
this is a decisive contribution of his
torical intelligence, an interpretation
of the past is active in the present; and
with reinterpretation, the future may
become different (Smith, 1983: 27).
[Emphasis in original. )

14 "This situation in which an emerging natural science drew
sustenance from the legal experience to strengthen the
credibility of its evidence, altered radically in the
last part of the 17th Century and in the 18th Century.
As the Scientific Revolution passed into the Enlighten
ment, science gained in authority, and it would not be
a gross exaggeration to claim that the roles began to
reverse. It was science that began to lend strength and
credibility to the law" (Kargon, 1986:17).

3.63



BIBLIOGRAPHY

Ackerknecht, Erwin H., M. D. A Short History of Psychiatry. New
York and London: Hafner Publishing Company, 1968. (Second
revised edition. Original edition, 1959. )

. "Midwives as Experts in Court." Bulletin of the New
York Academy of Medicine, 52 (10): 1224-1228, December, 1976.

Adler, David A., M. D. "The Medical Model and Psychiatry's Tasks.
Hospital and Community Psychiatry, 32(6): 387–392, June, 1981.

Alexander, Franz G., M.D. and Selesnick, Sheldon T., M. D. The
History of Psychiatry: An Evaluation of Psychiatric Thought
and Practice from Prehistoric Times to the Present. New York:
Harper & Row, Publishers, 1966.

American Psychiatric Association. (1957) 1984. A Psychiatric
Glossary. Washington, D.C.: American Psychiatric Association
Press, Inc.

-
Issues in Forensic Psychiatry. Washington, D.C. :

American Psychiatric Press, Inc., 1984.

• Diagnostic and Statistical Manual of Mental Disorders.
(Third Edition = Revised) : DSM-III-R. Washington, D.C. :
American Psychiatric Association, 1987.

American Psychiatric Association. Insanity Defense Work Group.
"American Psychiatric Association Statement on the Insanity
Defense." American Journal of Psychiatry, 140 (6): 681-688,
June, 1983.

American Psychiatric Association and the Hastings Center. "In the
Service of the State: The Psychiatrist as Double Agent." The
Hastings Center Report, Special Supplement, 24 pp. , April,
1978.

American Roentgen Ray Society. The American Roentgen Ray Society,
1900-1950. Commemorating the Golden Anniversary of the
Society. Springfield, Illinois: Charles C. Thomas, Publisher,
1950.

Amundsen, Darrel W. and Gary B. Ferngren. "The Physician as an
Expert Witness in Athenian Law." Bulletin of the History of
Medicine, 51(2): 202-213, Summer, 1977.

364



"The Forensic Role of Physicians in Ptolemaic and Roman
Egypt." Bulletin of the History of Medicine, 52(3): 336-353,
Fall, 1978.

"The Forensic Role of Physicians in Roman Law."
Bulletin of the History of Medicine, 53 (1): 39-56, Spring,
1979.

Andreasen, Nancy C. "Evaluation of Brain Imaging Techniques in
Mental Illness." Annual Review of Medicine, 39: 335-345,
1988.

Arendt, Hannah. Eichmann in Jerusalem. A Report on the Banality
of Evil. New York: The Viking Press, 1964 [1963 ].

Ashley, Dr. Maurice C. "Synopsis of the History of a Case in Which
the Court Rushes in Where Physicians Fear to Tread." Nervous
and Mental Disease Monograph Series, No. 41, 1925. (Studies
in Psychiatry, Vol. II, by Members of the New York
Psychiatrical Society.)

Auerback, Alfred. "The Anti-Mental Health Movement." American
Journal of Psychiatry, 120(2): 105-111, August, 1963.

Barber, Bernard and Renee Fox. "The Case of the Floppy-Eared
Rabbits: An Instance of Serendipity Gained and Serendipity
Lost." In Barber, Bernard and Walter Hirsch, eds. The
Sociology of Science. New York: The Free Press of Glencoe,
1962.

Barber, Bernard and Walter Hirsch, eds. The Sociology of Science.
New York: The Free Press of Glencoe, 1962.

Barton, Walter E., M. D. The History and Influence of the American
Psychiatric Association. Washington, D.C.: American
Psychiatric Press, Inc., 1987.

Bennett, Simon, M. D. Mind and Madness in Ancient Greece. The
Classical Roots of Modern Psychiatry. Ithaca and London:
Cornell University Press, 1978.

Berbaum, Kevin S. ; Georges Y. El-Khoury; E.A. Franken, Jr.; Mary
Kathol; William J. Montgomery; and William Hesson. "Impact
of Clinical History on Fracture Detection with Radiography,"
168: 507-511, August, 1988.

Biggs, John, Jr. The Guilty Mind. Psychiatry and the Law of
Homicide. Baltimore, Maryland: The Johns Hopkins Press, 1955
[1967 paperback edition] .

365



Blankenship, Ralph L., ed. Colleagues in organization. The Social
Construction of Professional Work. New York: John Wiley and
Sons, 1977.

Bloch, Sidney and Peter Reddaway. Psychiatric Terror. How Soviet
Psychiatry Is Used to suppress Dissent- New York: Basic
Books, Inc., Publishers, 1977.

Blumer, Herbert. Symbolic Interactionism. Perspective and Method.
Englewood Cliffs, New Jersey: Prentice-Hall, 1969.

Boorstin, Daniel J. The Discoverers. New York: Random House,
1983,

Brakel, Samuel J. and Ronald S. Rock. The Mentally Disabled and
the Law, Revised Edition. Chicago and London: The Univer-sity
of Chicago Press, 1971. (Original edition edited by Frank T.
Lindman and Donald M. McIntyre, Jr. in 1961.)

Brecher, Ruth and Edward Brecher. The Rays. A History of
Radiology in the United States and Canada. Baltimore: The
Williams and Wilkins Company, 1969.

Briggs, L. Vernon, M. D. The Manner of Man That Kills: Spencer -
Czolgosz - Richeson. Boston: Richard G. Badger, The Gorham
Press, 1921.

Bromberg, Walter. The Use of Psychiatry in the Law. A CLinical
View of Forensic Psychiatry. Westport, Connecticut: Quorum
Books, 1979.

-
Psychiatry Between the Wars, 1918-1945. Westport,

Connecticut: Greenwood Press, 1982.

Brown, E. Richard. Rockefeller Medicine Men. Medicine and
Capitalism in America. Berkeley: University of California
Press, 1979.

Bucher, Rue and Joan G. Stelling. Becoming Professional. Beverly
Hills, California: Sage Publications, 1977.

. "Four Characteristics of Professional Organizations."
In Blankenship, Ralph L., ed. Colleagues in Organization.
The Social Construction of Professional Work. New York: John
Wiley and Sons, 1977: 121-144.

Bucknill, John Charles, M.D. Unsoundness of Mind in Relation to
Criminal Acts. An Essay. T & J. W. John & Co., Law Book
Sellers and Publishers, 1856. [A reprint of same in Insanity
and the Law, Two Nineteenth Century Classics. Introduced by
Rieber, Robert W. and Gundlach, Heidi. New York: Da Capo
Press, 1981. )

366



Bunker, Henry Alden. "American Psychiatric Literature During the
Past One Hundred Years." In Hall, J. K. , M. D., ed. One
Hundred Years of American Psychiatry. New York: Columbia
University Press, 1944.

. "Psychiatry as a Specialty." In Hall, J. K., M.D., ed.
One Hundred Years of American Psychiatry. New York: Columbia
University Press, 1944.

Burns, Chester R. , ed. Legacies in Law and Medicine. New York:
Science History Publications, 1977.

Bursten, Ben, M. D. "Psychiatry and the Rhetoric of Models."
American Journal of Psychiatry, 136 (5): 661-666), May, 1979.

Bynum, W. F., Roy Porter, and Michael Shepherd. The Anatomy of
Madness. Essays in the History of Psychiatry. 2 Vols. London
and New York: Tavistock Publications, 1985.

California Department of Mental Health. Forensic Services Branch.
Mentally Disordered offender Evaluator Handbook, 1987.
Written by: Ronald J. Mihordin, M.D., M. S. P., J. D.

Cardozo, Benjamin Nathan. "What Medicine Can Do for Law."
[Address before the New York Academy of Medicine, November
1, 1928. l In Selected Writings of Benjamin Nathan Cardozo.
New York: Fallon Publications, 1947. Margaret E. Hall, ed.

Caufield, Catherine. Multiple Exposures. Chronicles of the
Radiation Age. New York: Harper & Row, Publishers, 1989.

Chubin, Daryl E. and Ellen W. Chu. Science off the Pedestal.
Social Perspectives on Science and Technology. Belmont,
California: Wadsworth Publishing Company, 1989.

Cohn, H. H. "Some Psychiatric Phemonema in Ancient Law." In
Carmi, A. : S. Schneider and A. Hefez. Psychiatry - Law and
Ethics. Berlin [Heidelberg, New York, Tokyo J. : Springer
Verlag, 1986.

Coleman, Lee. The Reign of Error. Psychiatry, Authority and Law.
Boston: Beacon Press, 1984.

Conrad, Peter and Joseph W. Schneider. Deviance and Medicaliza
tion. From Badness to Sickness. St. Louis: The C. V. Mosby,
Company, 1980.

Cordes, Frederick and C. Wilbur Rucker. "History of the American
Board of Ophthalmology." American Journal of Ophthalmology,
53 (2): 243-264, February, 1962.

367



Cowan, Thomas A. "The Relation of Law to Experimental Social
Science." University of Pennsylvania Law Review, 96 (4): 484
502, March, 1948.

-
"Decision Theory in Law, Science and Technology."

Rutgers Law Review, 17(3): 499-530, Spring, 1963.

Curran, William. "Legal Psychiatry in the 19th Century."
Psychiatric Annals, 4 (8): 8-14, August, 1974.

Dain, Norman, Ph.D. Concepts of Insanity in the United States
(1789-1865). New Brunswick, New Jersey: Rutgers University
Press, 1964.

-
"From Colonial America to Bicentennial America: Two

Centuries of Vicissitudes in the Institutional Care of Mental

Patients." Bulletin of the New York Academy of Medicine,
52 (10): 1179-1196, December, 1976.

Deutsch, Albert. The Mentally Ill in America. A History of their
Care and Treatment from Colonial Times. 2nd ed. New York:
Columbia University Press, 1949 [1937] .

Dewing, Stephen B. Modern Radiology in Historical Perspective.
Springfield, Illinois: Charles C. Thomas, Publisher, 1962.

Diamond, Bernard. "Criminal Responsibility of the Mentally Ill."
Stanford Law Review, 14: 59-86, December, 1961.

"The Scientific Method and the Law." The Hastings Law
Journal, 19 (1): 179-199, 1967.

-
"The Psychiatrist as Expert Witness." Psychiatric

Clinics of North America, 6 (4): 597-609, 1983.

"Reasonable Medical Certainty, Diagnostic Thresholds,
and Definitions of Mental Illness in the Legal Context."
Bulletin of the American Academy of Psychiatry and the Law,
13 (2): 121-128, 1985.

Diethelm, Oskar, M. D. "The Medical Teaching of Demonology in the
17th and 18th Centuries." Journal of the History of the
Behavioral Sciences, 6(1): 3-15, January, 1970.

Dietz, Park Elliott, M.D., M. P. H. "Social Discrediting of
Psychiatry: The Protasis of Legal Disfranchisement." American
Journal of Psychiatry, 134 (12): 1356–1360, December, 1977.

"Forensic and Non-Forensic Psychiatrists: An Empirical
Comparison." Bulletin of the American Academy of Psychiatry
and the Law, VI (1) : 13-22, 1978.

3.68



. "Medical Criminology Notes #4: Measuring the Impact of
Isaac Ray: A Citation Analysis." Bulletin of the American
Academy of Psychiatry and the Law, VI (2): 249-255, 1978.

"The Perils of Police Psychology: 10 Strategies for
Minimizing Role Conflicts When Providing Mental Health
Services and Consultation of Law Enforcement Agencies."
Behavioral Sciences & the Law, 4 (4): 385-400, 1986.

"The Forensic Psychiatrist of the Future." Bulletin of
the American Academy of Psychiatry and the Law, 15(3): 217
227, 1987.

Dingall, Robert. "Introduction." In Dingwall, Robert and Philip
Lewis, eds. The Sociology of the Professions. Lawyers,
Doctors and Others. New York: St. Martin's Press, 1983.

Dingwall, Robert and Philip Lewis, eds. The Sociology of the
Professions. Lawyers, Doctors and Others. New York: St.

Martin's Press, 1983.

Doerner, Klaus. Madmen and the Bourgeoisie: A Social History of
Insanity and Psychiatry. Translated by Joachim Neugroschel
and Jean Steinberg. Oxford: Basil Blackwell, 1981. [First
published in German as Burger und Irre, 1969. )

Donaldson, Samuel Wright. The Roentgenologist in Court
Springfield, Illinois: Charles C. Thomas, Publisher, 1954 [2nd
ed. ; first edition, 1937] .

Dreher, Robert H. "Origin, Development and Present Status of
Insanity as a Defense to Criminal Responsibility in the
Defense to Criminal Responsibility in the Common Law."
Journal of the History of the Behavioral Sciences, III (1) :
47-57, January, 1967.

Durkheim, Emile. The Division of Labor in Society. New York: The
Free Press, 1964 (Fifth printing, 1968). (First published in
1893.)

Durkheim, Emile. The Rules of Sociological Method. New York: The
Free Press, 1966 (1895).

Ehrenwald, Jan, ed. (with notes). From Medicine Man to Freud.
New York: Dell Publishing Company, 1956.

Eigen, Joel Peter. "Intentionality and insanity: what the
eighteenth century juror heard." In Bynum, W. F., et al.,
eds. , The Anatomy of Madness. Essays in the History of
Psychiatry. Vol. II. London and New York: Tavistock
Publications, 1985.

369



Eisenberg, Leon. "Interfaces Between Medicine and Psychiatry."
Comprehensive Psychiatry, 20 (1): 1-14, January/February, 1979.

Bissler, Kurt R. Freud as an Expert Witness. The Discussion of
War Neuroses Between Freud and Wagner-Jauregg. Madison,
Connecticut: International Universities Press, Inc., 1986.

Ell, Stephen R. "Radiology and History." Investigative Radiology,
23 (12): 956-958, December, 1988.

Ennis, Bruce J. and Thomas R. Litwack. "Psychiatry and the
Presumption of Expertise: Flipping Coins in the Courtroom."
California Law Review, 62 (3) : 693-752, 1974.

Evans, K.T. : B. Knight and D. K. Whittaker. Forensic Radiology.
Oxford: Blackwell Scientific Publications, 1981.

Faust, David and Ziskin, Jay. "The Expert Witness in Psychology
and Psychiatry." Science, 241 (4861): 31-35, July 1, 1988.

Fitzgerald, Richard. Art and Politics. Cartoonists of the Masses
and Liberator. Westport, Connecticut: Greenwood Press, 1973.

Flexner, Abraham. "Is Social Work A Profession?" School and
Society, 1 (26): 901-911, June 26, 1915.

Forbes, Thomas R. "Early Forensic Medicine in England: The Angus
Murder Trial." The Journal of the History of Medicine and
Allied Sciences, XXXVI (3): 296–309, July 1981.

Foucault, Michel. The Archaeology of Knowledge. New York: Harper
Torchbooks, 1972 [1969].

• Madness and Civilization. A History of Insanity in the
Age of Reason. New York: Vintage Books, 1973 [1961].

-
Discipline & Punish. The Birth of the Prison. New

York: Vantage Books, 1979 [1975].

Freedman, Lawrence Zelic. "Forensic Psychiatry." American Journal
of Psychiatry, 120 (7) : 692-694, January, 1964.

Freidson, Eliot. Profession of Medicine. A study of the Sociology
of Applied Knowledge. New York: Dodd, Mead & Co., 1970.

. Professional Dominance: The Social Structure of Medical
Care. Chicago: Aldine Publishing Co., 1970.

"The Division of Labor as Social Interaction." Social
Problems, 23 (3): 304-313, February, 1976.

370



"The Theory of the Professions: State of the Art." In
Dingwall, Robert and Philip Lewis, eds. The Sociology of the
Professions. Lawyers, Doctors and Others. New York: St.
Martin's Press, 1983.

-
"Are Professions Necessary?" In Haskell, Thomas L.,

ed. The Authority of Experts. Studies in History and Theory.
Bloomington, Indiana: Indiana University Press, 1984.

. Professional Powers. A Study of the Institutionaliz
ation of Formal Knowledge. Chicago and London: The Univer
sity of Chicago Press, 1986.

Freidson, Eliot and Judith Lorber, eds. Medical Men and Their
Work. Chicago: Aldine * Atherton, 1972.

Frondorf, Shirley. Death of a "Jewish American Princess. The True
Story of a Victim on Trial." New York: Villard Books, 1988.

Gagliardi, Raymond A. "American Journal of Roentgenology:
Historical Reflections." American Journal of Roentgenology,
150 (1): 3-6, January, 1988.

Galdston, Iago, M. D. "The Birth and Death of Specialties."
Journal of the American Medical Association: 2056-2061, August
23, 1958.

Gelfand, Toby. "The Origins of a Modern Concept of Medical
Specialization: John Morgan's Discourse of 1765." Bulletin
of the History of Medicine: 50: 511–535, 1976.

Gerber, Samuel R. "Expert Medical Testimony and the Medical
Expert." In Schroeder, Oliver, Jr., ed. Medical Facts for
Legal Truth. Proceedings of an institute presented by the
Law-Medicine Center, Western Reserve University in cooperation
with the Cuyahoga County Coroner's Office, Cleveland, Ohio.
Cincinnati: W. H. Anderson, Co., 1961.

Gieryn, Thomas F. "Boundary-Work and the Demarcation of Science
from Non-Science: Strains and Interests in Professional
Ideologies of Scientists." American Sociological Review,
48 (6): 781-795, 1983.

Gill, D. G. and G. W. Horobin. "Doctors, Patients and the State:
Relationships and Decision-Making." The Sociological Review,
20 (4, New Series): 505-520, November, 1972.

Glaser, Barney and Anselm Strauss. The Discovery of Grounded
Theory: Strategies for Qualitative Research. New York:
Aldine Publishing Company, 1967.

. Status Passage. Chicago: Aldine * Atherton, Inc., 1971.

3.71



Glasser, Otto. Wilhelm Conrad Röntgen and the Early History of
the Roentgen Rays. Springfield, Illinois: Charles C. Thomas,
1934.

Goffman, Erving. Asylums. Essays on the Social Situation of
Mental Patients and other Inmates. Garden City, New York:
Doubleday & Company, Inc., Anchor Books, 1961.

-
Interaction Ritual. Essays on Face-to-Face Behavior.

Garden City, New York: Anchor Books, Doubleday & Company,
Inc., 1967.

Goleman, Daniel. "Emergency Room Struggle: Deciding Who is
Dangerous." New York Times, July 13, 1986.

Goodman, Mark P. "The Right to a Partisan Psychiatric Expert:
Might Indigency Preclude Insanity?" New York University Law
Review, 61 (4): 703-737, October, 1986.

Goodrich, W. W., "The Legal Status of the X-Ray." Brooklyn Medical
Journal, XVII (12): 515-517, December, 1903.

Greenwood, Glenn and Robert F. Frederickson. Specialization in
the Medical and Leqal Professions. Mundelein, Illinois:
Callaghan & Company, 1964.

Grinker, Roy R. Psychosomatic Concepts. New York: Jason Aronson,
1973 [1958).

Grissom, Eugene. "True and False Experts." American Journal of
Insanity, XXXV: 1-36.

Gritzer, Glenn and Arluke, Arnold. The Making of Rehabilitative
Medicine. A Political Economy of Medical Specialization,
1890-1980. Berkeley: University of California Press, 1985.

Grob, Gerald N. Mental Institutions in America. Social Policy to
1875. New York: The Free Press, 1973.

Grob, Gerald N. Mental Illness and American Society, 1875 - 1940.
Princeton, New Jersey: Princeton University Press, 1983.

Guedon, Jean Claude. "Michel Foucault: The Knowledge of Power and
the Power of Knowledge." Bulletin of the History of Medicine,
51(2): 245-277, Summer, 1977.

Gutheil, Thomas G., Stephen Rachlin, and Mark J. Mills. "Differing
Conceptual Models in Psychiatry and Law." In Rachlin,
Stephen, ed. Legal Encroachment on Psychiatric Practice.
San Francisco: Jossey-Bass, Inc. (Volume 25, New Directions
for Mental Health Services, H. Richard Lamb, editor-in-chief),
25: 5-11, 1985.

37.2



Guttmacher, Manfred S. "Critique of Views of Thomas Szasz on Legal
Psychiatry." Archives of General Psychiatry, 10(3): 238-245,
March, 1964.

Haber, Carole. "Who's Looney Now?: The Insanity Case of John
Armstong Chaloner." Bulletin of the History of Medicine,
60 (2): 177-193, Summer, 1986.

Hall, J. K. , M.D., ed. One Hundred Years of American Psychiatry.
New York: Columbia University Press, 1944.

Halperin, Edward C. "X-rays at the Bar, 1896-1910." Investigative
Radiology, 23 (8): 639-646, August, 1988.

Harder, Dietrich. "Röntgen's discovery - how and why it happened."
International Journal of Radiation Biology, 51 (5): 815-839,
May, 1987.

Haskell, Thomas L. "Introduction." In Haskell, Thomas L., ed.
The Authority of Experts. Studies in History and Theory.
Bloomington, Indiana: Indiana University Press, 1984.

Haskell, Thomas L., ed. The Authority of Experts. Studies in
History and Theory. Bloomington, Indiana: Indiana University
Press, 1984.

The Hastings Center and American Psychiatric Association. "In the
Service of the State: The Psychiatrist as Double Agent." The
Hastings Center Report, Special Supplement, 24 pp. , April,
1978.

Henry, H. Specialists and Specialties in Medicine. Address
delivered before the Alumni Association of the Medical
Department of the University of Vermont, June 27, 1876. New
York: William Wood & Co., 1876.

Holden, William D., M. D. "Specialty Board Certification as a
Measure of Professional Competence." Journal of the American
Medical Association, 213 (6): 1016–1018, August 10, 1970.

Holdsworth, Sir William. A History of English Law. 7th ed. Vol.
1. London: Methuen & Company, Ltd., 1956.

Holman, Edwin J. "The Time Lag Between Medicine and Law." Lex et
Scientia, 9 (4): 102-109, October–December, 1972.

Hunter, Richard and Ida Macalpine. Three Hundred Years of
Psychiatry. 1535-1860. A History Presented in Selected English
Texts. London: Oxford University Press, 1963.

Hughes, Everett Cherrington. Men and Their Work. Glencoe,
Illinois: The Free Press, 1958.

373



Husserl, Edmund. Ideas. General Introduction to Pure
Phenomenology. New York: Collier Books, 1962 [First German
edition, 1913 ].

Jackson, Stanley W. "Melancholia and Partial Insanity." Journal
of the History of the Behaviorial Sciences, 19 (April, 1983) :
173-184.

James, A. Everett, Jr. Legal Medicine, with Special Reference to
Diagnostic Imaging. Baltimore-Munich: Urban & Schwarzenberg,
1980.

Jasanoff, Sheila. "Risk, Uncertainty, and the Legal Process." In
Chubin, Daryl E. and Ellen W. Chu. Science off the Pedestal.
Social Perspectives on Science and Technology. Belmont,
California: Wadsworth Publishing Company, 1989.

Johnson, Terence J. Professions and Power. London: The Macmillan
Company, Ltd., 1982 reprint [1972] .

Kahn, Eugen. "Benjamin Rush. The Founder of American Psychi
atry." Confina Psychiatrica, 10(2): 61-76, 1967.

Kargon, Robert. "Expert Testimony in Historical Perspective." Law
and Human Behavior, 10 (1/2): 15-27, June, 1986.

Karplus, H., editor. International Symposium on Society, Medicine
and Law. Jerusalem, March 1972. Amsterdam: Elsevier
Scientific Publishing Company, 1973.

Karplus, H. "Medical Ethics in Paolo Zacchia's Questiones Medico
Legales." In Karplus, H., editor. International Symposium
on Society, Medicine and Law. Jerusalem, March 1972.
Amsterdam: Elsevier Scientific Publishing Company, 1973. Pp.
125-133.

Kelsen, Hans. General Theory of Law and State- Cambridge,
Massachuetts: Harvard University Press, 1946 [1945].
(Translated by Anders Weberg.)

Kittrie, Nicholas N. The Right to be Differents Deviance and
Enforced Therapy. Baltimore, Maryland: Penguin Books, 1974.
(First published by The Johns Hopkins Press, 1971.

Klickstein, Herbert S. Wilhelm Conrad Röntgen. On a New Kind of
Rays. A Bibliographical study. Mallinckrodt Classics of
Radiology, Vol. One, 1966.

Kozelka, Frank L., Ph.D. "Legal Medicine in the United States."
CIBA Symposium, 11 (7) 1305-1312, Winter, 1950-1951.

374



Kriegman, George, M.D., Robert Gardner, M.D., and D. Wilfred Abse,
M. D. , eds. American Psychiatry Past, Present, and Future.
Charlottesville: University Press of Virginia, 1975.

Larson, Magali Sarfatti. The Rise of Professionalism. A

Sociological Analysis. Berkeley: University of California
Press, 1977.

"The Production of Expertise and the Constitution of
Expert Power." In Haskell, Thomas L., ed. The Authority of
Experts. Studies in History and Theory. Bloomington,
Indiana: Indiana University Press, 1984.

Lavin, Michael. "Doctors, Psychiatrists and Disease." Social
Science and Medicine, 20 (5): 535-543, 1985.

Lesse, Stanley. "Editorial. The Psychiatrist in Court - Theatre
of the Absurd." American Journal of Psychotherapy, 36 (3):
287-289, July, 1982.

Levine, Murray. "The Adversary Process and Social Science in the
Courts: Barefoot v. Estelle." The Journal of Psychiatry and
Law, 12 (2): 147-181, Summer, 1984.

Leifer, Ronald, M. D. "The Competence of the Psychiatrist to Assist
in the Determination of Incompetency: A Sceptical Inquiry into
the Courtroom Functions of Psychiatrists." Syracuse Law
Review, 14(4): 564-575, Summer, 1963.

"The Medical Model as Ideology." International Journal
of Psychiatry, 9 (1970-1971): 13-21.

Leigh, Denis. "John Haslam, M.D. - 1764-1844, Apothecary to
Bethlem." Journal of the History of Medicine and Allied
Sciences, X: 17-44, January, 1955.

Lewis, Roy and Angus Maude. Professional People. London: Phoenix
House Ltd., 1952.

Little, David M., Jr., M. D. "The Founding of the Specialty
Boards." Anesthesiology, 55 (3): 317-321, September, 1981.

Long, Rowland, H. The Physician and the Law. New York: Appleton
Century-Crofts, 1968.

Ludwig, Arnold M. and Ekkehard Othmer. "The Medical Basis of
Psychiatry." American Journal of Psychiatry, 134 (10) : 1087
1092, October, 1977.

Lugaro, Ernesto. Modern Problems in Psychiatry. Manchester: At
the University Press, 1909. [Trans. by David Orr, M.D. and
R. G. Rows, M. D.

375



Maggio, Elio, M. D. The Psychiatry-Law Dilemma. Mental Health
Versus Human Rights. New York: Vantage Press, 1981.

Mannheim, Karl. Ideology and Utopia. An Introduction to the
Sociology of Knowledge. London: Routledge & Kegan Paul, Ltd.,
1966 [First published in 1936].

Marx, Otto M. "American Psychiatry without William James."
Bulletin of the History of Medicine, XLII (1) : 52-61, Jan/Feb,
1968.

"J. C. A. Heinroth (1773-1843) on Psychiatry and Law."
Journal of the History of the Behavioral Sciences. IV(2):
163-179, April, 1968.

. "What is the History of Psychiatry." American Journal
of Orthopsychiatry, 40 (4): 593-605.

McCandless, Peter. "Liberty and Lunacy: The Victorians and
Wrongful Confinement." Journal of Social History, 11 (3): 366
386, Spring, 1978.

Mead, George Herbert. "Scientific Method and Individual Thinker."
[1917. ) In Reck, Andrew J., ed. Selected Writings. George
Herbert Mead. New York: The Bobbs-Merrill Company, Inc.,
1964.

. "A Pragmatic Theory of Truth." [1929. ) In Reck, Andrew
J., ed. Selected Writings. George Herbert Mead. New York:
The Bobbs-Merrill Company, Inc., 1964.

. The Phil sophy of the Present. Chicago: University of
Chicago Press, 1980 [1932 ) .

Menninger, Karl, M. D. The Crime of Punishment. New York: The
Viking Press, 1968.

Menninger, William Claire. A Psychiatrist for a Troubled World:
selected papers. Edited, with introductory material, by
Bernard H. Hall assisted by Geraldine K. Alumbaugh, et al.
New York: Viking Press, 1967.

Mill, John Stuart. August Comte and Positivism. Ann Arbor: The
University of Michigan Press, Ann Arbor Paperbacks, 1961.

Moore, Michael S. Law and Psychiatry. Rethinking the Relation
ship. Cambridge: Cambridge University Press, 1984

Mora, George, M. D. "The History of Psychiatry: A Cultural and
Bibliographical Survey." Psychoanalytic Review, 52 (2):
154-184, Summer, 1965.

376



- * - - *-* - -

e
"The Psychiatrist's Approach to the History of

Psychiatry." In Mora, George, M.D. and Brand, Jeanne L. ,
Ph.D., editors. Psychiatry and its History: Methodological
Problems in Research. Springfield, Illinois: Charles C.
Thomas, Publisher, 1970.

"1976 Anniversaries." American Journal of Psychiatry,
133 (12): 1419-1425, December, 1976.

Mora, George, M.D. and Brand, Jeanne L., Ph.D., editors. Psychi
atry and its History: Methodological Problems in Research.
Springfield, Illinois: Charles C. Thomas, Publisher, 1970.

Nass, Clifford I. "Bureaucracy, Technical Expertise, and
Professionals: A Weberian Approach." Sociological Theory,
4:61-70, Spring, 1986.

Nazinitsky, Kenneth J. and Burton M. Gold. "Radiology - Then and
NOW... " American Journal of Roentoenology, 151(2): 249-254,
August, 1988.

Nemec, Jaroslav. International Bibliography of Medicoleqal
Serials, 1736-1967. U.S. Department of Health, Education,
and Welfare, Public Health Service, NIH, National Library of
Medicine, 1969.

Neugebauer, Richard. "Treatment of the Mentally Ill in Medieval
and Early Modern England: A Reappraisal." Journal of the
History of the Behavioral Sciences, 14 (2): 158-169, April,
1978.

Norvell, James R. "Invasion of the Province of the Jury." Texas
Law Review, 31 (6): 731-736, June, 1953.

Oleson, Alexandra and John Voss, editors. The organization of
Knowledge in Modern America, 1860-1920. Baltimore and London:
The John Hopkins University Press, 1979.

Ordronaux, John. Manual of Instructions for Military Surgeons on
the Examination of Recruits and Discharge of Soldiers. New
York: D. Van Nostrand, 1863.

"On Expert Testimony in Judicial Proceedings." American
Journal of Insanity, XXX (III): 312-322, 1874.

Overholser, Winfred. "The Founding and the Founders of the
Association." In Hall, J. K., M.D., ed. One Hundred Years
of American Psychiatry. New York: Columbia University Press,
1944.

377



. "Psychiatric Expert Testimony in Criminal Cases Since
McNaghten - A Review." Journal of Criminal Law, Criminology,
and Police Science, 42 (3): 283-299, September-October, 1951.

Oxford Universal Dictionary on Historical Principles. Oxford: At
the Clarendon Press, 1964 [1933 ], Third edition, revised and
edited by C.T. Onions.

Packard, Francis. History of Medicine in the United States. New
York, Paul B. Hoeber, Inc., 1931.

Pasewark, R. "Insanity Plea: A Review of the Research Litera
ture." The Journal of Psychiatry and Law, 9(?): 357-401,
1981.

Pendergrass, Henry P. "The Radiological Society of North America:
The Early Years." Radiology, 165 (2): 354, November, 1987.

Pivnicki, D. "Problems Regarding the History of Psychiatry."
Confina Psychiatrica, 13 (3–4): 180-192, 1970.

-
"Psychiatry and History. Aspects of History of

Psychiatry." Confina Psychiatrica, 20 (2-3): 162-167, 1977.

Platt, Anthony and Diamond, Bernard L. "The Origins of the "Right
and Wrong" Test of Criminal Responsibility and its Subsequent
Development in the United States: An Historical Survey."
California Law Review, 54 (3) : 1227-1260, August, 1966.

Plog, Stanley C. and Robert B. Edgerton, eds. Changing Perspec
tives in Mental Illness. New York: Holt, Rinehart and
Winston, Inc., 1969.

Pollack, Seymour. "Forensic Psychiatry - A Specialty." Bulletin
of the American Academy of Psychiatry and the Law, II (1) : 1-6,
March, 1974.

Pollock, Sir Frederick and Frederic William Maitland. The History
of English Law. Before the Time of Edward I. Cambridge:
Cambridge University Press, 1968. [First published 1895. J

Pope, Jack. "The Presentation of Scientific Evidence." Texas Law
Review, 31 (6): 794-808, June, 1953.

Powledge, Fred. "The Therapist as Double Agent." Psychology
Today, 44-47, July, 1977.

Pullin, V. E. and W. J. Wiltshire. X-Rays, Past and Present
London: Ernest Benn, Ltd., 1927.

.

37.8



- **-- ~~~T-- - - - - - *-* * * * * - - - -

Quen, Jacques, M., M. D. "An Historical View of the M'Naghten
Trial." Bulletin of the Histo of Medicine, XLII (1): 43-51,
Jan/Feb, 1968.

"Anglo-American Criminal Insanity: An Historical
Perspective." Bulletin of the American Academy of Psychiatry
and the Law, II (2): 115-123, June, 1974. [Also found in the
Journal of the History of the Behavioral Sciences, X(3):
313-323, July, 1974.

"Isaac Ray: Have We Learned His Lessons?" Bulletin of
the American Academy of Psychiatry and the Law, II (3) : 137–
147, 1974.

"Asylum Psychiatry, Neurology, Social Work, and Mental
Hygiene: An Exploratory Study in Interpersonal History."
Journal of the History of the Behavioral Sciences, 13 (Jan.,
1977): 3-11.

-
"Isaac Ray: 'The Greatest Amount of Good with the

Smallest Amount of Harm " . " Pp. 149-160. In Rosenberg,
Charles E. Healing and History. Essays for George Rosen.
Folkestone, England: Dawson, 1979.

. "Isaac Ray and the Development of American Psychiatry
and the Law." Psychiatric Clinics of North America, 6 (4):
527–537, December, 1983.

Rachlin, Stephen, ed. Legal Encroachment on Psychiatric Practice.
San Francisco: Jossey-Bass, Inc. (Volume 25, New Directions
for Mental Health Services, H. Richard Lamb, editor- in
chief), 1985.

Ray, Isaac. A Treatise on the Medical Jurisprudence of Insanity.
Winfred Overholser, ed. Cambridge, Mass. : Harvard University
Press, 1962. [First edition 1838. J

Reck, Andrew J. , ed. Selected Writings. George Herbert Mead.
New York: The Bobbs-Merrill Company, Inc., 1964.

Reik, Louis E. "The Doe-Ray Correspondence: A Pioneer Collabo
ration in the Jurisprudence of Mental Disease." Yale Law
Review, 63 (2): 183-196, December, 1953.

Restivo, Sal. "Critical Sociology of Science." In Chubin, Daryl
E. and Ellen W. Chu. Science off the Pedestal. Social
Perspectives on Science and Technology. Belmont, California:
Wadsworth Publishing Company, 1989.

Riese, Herta, ed. Historical Explorations in Medicine and
Psychiatry. New York: Springer Publishing Company, 1978.

~ *

379



F-ºº: - - * - - * - ºr *-g

Riesel, Daniel. "Discovery and Examination of Scientific Experts."
The Practical Lawyer, 32(6): 59-91, September, 1986.

Robitscher, Jonas. "The New Face of Legal Psychiatry." American
Journal of Psychiatry, 129 (3): 315-321, September, 1972.

-
The Powers of Psychiatry. Boston: Houghton Mifflin

Company, 1980.

Roccatagliata, Guiseppe. A History of Ancient Psychiatry. New
York: Greenwood Press, 1986.

Rosen, George. The Specialization of Medicine with Particular
Reference to Ophthalmology. New York: Froben Press, 1944.

"Medical Thought and the Rise of Specialism." CIBA
Symposia: 11 (2): 1126–1134, September-October–November, 1949.

. Madness in Society: Chapters in the Historical Sociology
of Mental Illness. Chicago and London: The University of
Chicago Press, 1968. [Phoenix edition, 1980. )

"Mental Disorder, Social Deviance and Culture Pattern:
Some Methodological Issues in the Historical Study of Mental
Illness." In Psychiatry and Its History, edited by George
Mora, M. D. and Jeanne L. Brand, Ph. D. Springfield, Illinois:
Charles C. Thomas, Publisher, 1970: 172-194.

. From Medical Police to Social Medicine. Essays on the
History of Health Care. New York: Science History Publica
tions, 1974.

Rosenberg, Charles. "The Crisis in Psychiatric Legitimacy:
Reflections on Psychiatry, Medicine, and Public Policy." Pp.
135-148 in American Psychiatry Past, Present, and Future,
edited by George Kriegman, M.D., Robert Gardner, M.D., and D.
Wilfred Abse, M. D. Charlottesville: University Press of
Virginia, 1975.

. No Other Gods. On Science and American Social Thought.
Baltimore, Maryland: The Johns Hopkins University Press,
1978 [1961]. (Paperback edition.)

-
Healing and History. Essays for George Rosen.

Folkestone, England: Dawson, 1979.

"Toward an Ecology of Knowledge: On Discipline, Context,
and History." Pp. 440-455. In Oleson, Alexandra and John
Voss, editors. The organization of Knowledge in Modern
America, 1860-1920. Baltimore and London: The John Hopkins
University Press, 1979.

380



Ross, Dorothy. "American Social Science and the Idea of Progress."
In Haskell, Thomas L., ed. The Authority of Experts. Studies
in History and Theory. Bloomington, Indiana: Indiana
University Press, 1984.

Rothman, David J. The Discovery of the Asylum. Social order and
Disorder in the New Republic. Boston: Little, Brown and
Company, 1971.

Rotman, Edgardo. "Do Criminal Offenders Have a Constitutional
Right to Rehabilitation?" The Journal of Criminal Law and
Criminology, 77 (4): 1023-1068, Winter, 1986.

Rueschmeyer, Dietrich. "Doctors and Lawyers: A Comment on the
Theory of the Professions." In Freidson, Eliot and Judith
Lorber, eds. Medical Men and Their Work. Chicago: Aldine *
Atherton, 1972.

Ruggiero, Guido. "Excusable Murder: Insanity and Reason in Early
Renaissance Venice." Journal of Social History, 16 (1) : 109
119, Fall, 1982.

Sarbin, Theodore R. "The Scientific Status of the Mental Illness
Metaphor." In Plog, Stanley C. and Robert B. Edgerton, eds.
Changinq Perspectives in Mental Illness. New York: Holt,
Rinehart and Winston, Inc., 1969.

Sarbin, Theodore and James C. Mancuso. Schizophrenia, medical
diagnosis or moral verdict? New York: Pergamon Press, 1980.

Schatzman, Leonard and Anselm Strauss. "A Sociology of Psychiatry:
A Perspective and Some Organizing Foci." Social Problems,
14 (1): 3-16, Summer, 1966.

- Field Research. Strategies for a Natural Sociology.
Englewood Cliffs, New Jersey: Prentice-Hall, Inc., 1973.

Scheff, Thomas J. Being Mentally Ill: a sociological theory.
Chicago: Aldine, Publishing Company, 1966.

Scher, Jordan M. "Expertise and the Post Hoc Judgment of Insanity
or the Antegnostician and the Law." Northwestern University
Law Review, 57 (1): 4-11, March-April, 1962.

Schroeder, Oliver, Jr. A Legal study Concerning the Forensic
Sciences Personnel. Vol. III of the Assessment of the

Forensic Sciences Profession. U.S. Department of Justice.
Law Enforcement Assistance Administration. National Institute
of Law Enforcement and Criminal Justice. Washington, D.C. :
U. S. Government Printing Office, March, 1977.

381

*-

*.

•
x



wº- --Tº – 7- - ºf *-*.

Schroeder, Oliver, Jr., ed. Medical Facts for Legal Truth.
Proceedings of an institute presented by the Law-Medicine
Center, Western Reserve University in cooperation with the
Cuyahoga County Coroner's Office, Cleveland, Ohio.
Cincinnati: W. H. Anderson, Co., 1961.

Schwartz, Pamela, J. D. "Liberty and Autonomy versus Confinement
and Commitment: The History of Legal Intervention in Colonial

Connecticut." The Journal of Psychiatry and Law, 11(4):
Winter, 1983.

Scott, Charles C. "X-Ray Pictures as Evidence." Michigan Law
Review, 44 (5): 773-796, April, 1946.

Scott, W. Richard. "Systems Within Systems: The Mental Health
Sector. " American Behavioral Scientist, 28 (5) : 601-618,
May/June, 1985.

Sesto, Gennaro J. , Rev. Guardians of the Mentally Ill in
Ecclesiastical Trials: A Dissertation. Washington, D.C. :
The Catholic University of America, 1956.

Shryock, Richard H. "The Beginnings: From Colonial Days to the
Foundation of the American Psychiatric Association." In Hall,
J. K., M.D., ed. One Hundred Years of American Psychiatry.
New York: Columbia University Press, 1944.

"The Medical Reputation of Benjamin Rush: Contrasts Over
Two Centuries." Bulletin of the History of Medicine, 45 (6):
507–552, November-December, 1971.

Simili, Alessandro. "The Beginnings of Forensic Medicine in
Bologna (With two unpublished documents)." In Karplus, H.,
editor. International Symposium on Society, Medicine and Law.
Jerusalem, March 1972. Amsterdam: Elsevier Scientific
Publishing Company, 1973. Pp. 91-100.

Skinner, Edward H. "The Organization of the Roentgen Society of
the United States." In American Roentgen Ray Society. The
American Roentgen Ray Society, 1900-1950. Commemorating the
Golden Anniversary of the Society. Springfield, Illinois:
Charles C. Thomas, Publisher, 1950.

Small, Ben F. "Gaffing at a Thing Called Cause: Medico-Legal
Conflicts in the Concept of Causation." Texas Law Review,
31 (6): 630-659, June, 1953.

Smith, Hubert Winston. "The Philosophical and Practical Basis for
the Synthesis of Law and Science." Texas Law Review, 31 (6):
625-629, June, 1953.

382



- -T-L= - - - , , , , **.

. "Integration of Law and Medicine." Syracuse Law Review,
14 (4): 550-563, Summer, 1963.

Smith, Roger. Trial by Medicine. Insanity and Responibility in
Victorian Trials. Edinburgh: Edinburgh University Press,
1981.

. "Criminal Insanity from a Historical Point of View."
Bulletin of the American Academy of Psychiatry and the Law,
11 (1): 27–34, 1983.

Smith, Sir Sydney, C. B. E., M.D., F. R. C. P., D. P. H. "The History
and Development of Forensic Medicine." British Medical
Journal, 4707 (March 24, 1951): 599–607.

Spector, Benjamin. "The Growth of Medicine and the Letter of the
Law." In Burns, Chester R. , ed. Legacies in Law and
Medicine. New York: Science History Publications, 1977.

Starr, Paul. The Social Transformation of American Medicine. The
rise of a sovereign profession and the making of a vast
industry. New York: Basic Books, Inc., Publishers, 1982.

Steadman, Henry J. "The Psychiatrist as a Conservative Agent of
Social Control." Social Problems, 20 (2): 263-271, Fall, 1972.

Stepan, Nancy Leys. "Race and Gender: The Role of Analogy in
Science." ISIS, 77 (287): 261-277, June, 1986.

Stover, G. H. "Medico-Legal Value of the X-Ray." The Philadelphia
Medical Journal, II (16): 801-802, October 15, 1898.

Strauss, Anselm. Professions, Work and Careers. New Brunswick,
New Jersey: Transaction Books, 1975.

Strauss, Anselm and Rue Bucher. "Professions in Process." In
Strauss, Anselm. Professions, Work and Careers. New

Brunswick, New Jersey: Transaction Books, 1975.

Strauss, Anselm and Lee Rainwater with Marc J. Swartz and Barbara
G. Berger. The Professional Scientist. A Study of American
Chemists. Chicago: Aldine Publishing Company, 1962.

Strauss, Anselm, Schatzman, Leonard, Bucher, Rue, Ehrlich, Danuta
& Sabshin, Melvin. Psychiatric Ideologies and Institutions.
London: The Free Press of Glencoe, Collier-Macmillan Limited,
1964.

Szasz, Thomas S. "Some Observations on the Relationship Between
Psychiatry and Law." A. M. A. Archives of Neurology and
Psychiatry, 75:297-315, 1956.

383



- -

- - - - - -

-

-

-

--- - -

-



. "Psychiatric Testimony-Its Covert Meaning and Social
Function." Psychiatry, 20 (3): 313-316, 1957.

. The Manufacture of Madness. New York: Dell Publishing
Co., 1970.

• The Myth of Mental Illness. New York: Harper & Row,
Publishers, 1974. Revised Edition. (First published in
1953.)

. Schizophrenia. The Sacred Symbol of Psychiatry. New
York: Basic Books, Inc., Publishers, 1976.

Templain, Owsei. "Medicine and the Problem of Moral Responsibil
ity." Bulletin of the History of Medicine, XXIII (1): 1-20,
January–February, 1949.

Tighe, Janet A. A Question of Responsibility: The Development of
American Forensic Psychiatry, 1838-1930. A dissertation in
American Civilization presented to the Graduate Faculties of
the University of Pennsylvania, 1983.

"Be It Ever So Little " ": Reforming the Insanity
Defense in the Progressive Era." Bulletin of the History of
Medicine,

Timasheff, N.

57 (3): 397–411, Fall, 1983a.

S. An Introduction to the Sociology of Law.
Cambridge, Massachsetts: Harvard University Committee on
Research in the Social Sciences, 1939.

Torrey, E. Full
New York:

er. The Mind Game. Witchdoctors and Psychiatrists.
Bantam Books, 1972 [1973 edition] .

Van Ommeren, Rev. William M. Mental Illness Affecting Matrimonial
Consent. A Dissertation. Washington, D.C. : The Catholic
University of America, 1961.

Volk, Peter and Hans Jurgen Warlo. "The Role of Medical Experts
in Court Proceedings in the Medieval Town." In Karplus, H.,
editor. International Symposium on Society, Medicine and Law.
Jerusalem, March 1972. Amsterdam: Elsevier Scientific Pub
lishing Company, 1973. Pp. 91-100.

Walker, Nigel. Crime and Insanity in England. 2 Vols. Edinburgh:
at the University Press, 1968.

Warren, Carol A. B. The Court of Last Resort. Mental Illness and
the Law.
1982.

Chicago and London: The University of Chicago Press,

384



Weber, Max . The Methodology of the Social Sciences. New York:
The Free Press, 1949. (Translated and edited by Edward A.
Shils and Henry A. Finch.)

-
On Law in Economy and Society. Edited with an

introduction and annotations by Max Rheinstein. Translated
from Max Weber, Wirtschaft und Gesellschaft, Second Edition
(1925) by Edward Shils and Max Rheinstein. Cambridge,
Massachusetts: Harvard University Press, 1954. (Third
Printing, 1969)

• Economy and Society. Edited by Guenther Roth and Claus
Wittich. Berkeley: University of California Press, 1978. 2
Vols.

Weiner, Dora B. "Health and Mental Health in the Thought of
Phillipe Pinel: The Emergence of Psychiatry during the French
Revolution." In Charles Rosenberg, Healing and History.
Essays for George Rosen. Folkestone, England: Dawson, 1979.

Weinstock, Neil Natanel. "Expert Opinion and Reform in Anglo
American, Continental and Israeli Adjudication." Hastings
International and Comparative Law Review, 10(1): 9-55, Fall,
1986.

Werman, David S. "True and False Experts: A Second Look."
American Journal of Psychiatry, 130 (12): 1351-1354, December,
1973.

White, William Alanson, M. D. Insanity and the Criminal Law. New
York: The Macmillan Co., 1923.

Wittels, Fritz. "The Contributions of Benjamin Rush to Psychi
atry." Bulletin of the History of Medicine, 20 (2): 157-166,
July, 1946.

Wolman, Benjamin B. , ed. Dictionary of Behavioral Science. New
York: Van Nostrand Reinhold Company, 1973.

Work, Clemens P., "The Good Times Roll for "Expert Witnesses'" U.S.
New and World Report, 65-66, January 21, 1985.

Zilboorg, Gregory, M. D. "Legal Aspects of Psychiatry." In Hall,
J. K. , M. D., ed. One Hundred Years of American Psychiatry.
New York: Columbia University Press, 1944.

"A Step Toward Enlightened Justice." The University of
Chicago Law Review, 22: 331-335, 1955.

• A History of Medical Psychology. New York: W.W. Norton
& Co., Inc., 1967. [First published in 1941. )

º

s

385



Zola, Irving Kenneth. "Medicine as an Institution of Social
Control. "

November,
The Sociological Review, 20 (4, New Series): 487-504,
1972.

386 º





1 *-* ---- - - - - -- - -

sº 62386mi■■ imº
- tº-º- º, 1 ■ i■ ■ º ". . . Y. ºf , . rº-, * ■ º sº - -- - ** *.. ■ º, ■ º* * R Y sº tº r-, ºI L. a 1978 oºz & ■ º || | | *.

º
- * -r. º O __ y <2*… vº: , ;" * …

| s --> , 27 7, 1–1 j . º. "
- - f º *-*-- ~ 3 - 7 º' cº * , , , º, ºvº º 11 º' s' cº-º/”

- º * , *-* * …, ** ~, *2, -- ( ! -** - - *º, - -

* - ", , , , , , , / ..., º, º, sº *Y - º: º, ** --
º *- * -º- - - º ; : ºf . ºr º,

-

_Q. -7-• * * * ***** - - - - - - - - º'- ** *** - - - - - - -
- - - - - - - - - - J - A - --

-

- ~ º º, *~" "º * * * * * * * :- J
-
.* %

º --- J ~ º
-

...!?, ºf , º, º i.
: ) º, * * * ... ." ***. * * * Nº * , *~ V

-

// * * …” -* º l | º ! ... ". . . Y & º }, º º º, *-". - - • * - -- - --> * * * * - ---- º –2 º º º, º * *

º -
■ * , * * * * * ~ º | || º, º/ * sº ■ º º, L! {} Kºº. ; Y a

* , | -- --
-

. |-- jº *- * - *- 9. | **,
-

º!. 1 . ~ : - . . . . . . - 'º s - C. ** *
sº

* *- A. º v' ºf C ! j º -, º * ■ / y º --- º * *** * * ~ * - I - ■ º.
--- º

" *. -- ** º *.* Li º ^. º * * * *, GIT! º, * -- º
■º - - - - *

* * * , , , , , , , , , , / . . . ºº … .sº º -*** .* *
- - - -

* -- *- * . !. '**'. - º -, * * * -
*

* -º * * * , , , , , f
º , , º, º, Q,

-- * * tº ■ /º., ºn tº 'º -- *-*** - / , , , \- º ". .
* - ---

g

* - * -- 6, --- * - - -

- - *…
". ■ ºr ºl

*-* I */ *
- ------ - -

º * >

--
:--- y, º *..., º

; : º f *.
* * * r

- ** - -
: {

-

* , ºr º -

- * , , , , , - - , , , -, - - ºf Nº. ºf , , , , , / ... . . . . *** * , ºy - * > *- ~,
- * * * * / * -- -

.” *- *. * - - - - * * * º ** * º 2. º * -- 2- * * * * * * * "...S tº jº i ■ º
* * is *. ---

~ . . . . º/, º º ºr 4- -º-º-º- * * * *
- * * *... . * ** ** , * . - - - - .*** ;

{ i is º.º. Y
- 2. ) ) Yº.

-2 - ". . . ~ * --- - * * º ->º zºº - 5 sº r-º-
* : . r | & --- *** º .

*
- - * * z -

º ----- º -* ** -

■
-*. -

º -
- Tº / 7, –1 - - - -

-
-

*... º t , i■ ‘…. ..º. º * - C
º ‘. . ** - º ~ * * -

, --, , Sº º * *** - º

- - - * - ~ \
-

7–
- * . º, --> * : * : * : * * * * *

s * * * -
}, , º, * , ºr J. . . . . ** - - - - - - - - -

*- --- *** * * * * * * * * * º wº ->

- e. * . *-- * **, ---

is . . . . . . . . ... º. • ". . *
~ - *- * > * : * . . . . * * - r

º * - | | | || jº º ºx i º | || * º
.- -*- * , ºr , --- º –º ºg Lº sº - … º. I

* * - ! | º
º º º r */ y & ---

- º

---, 2 - - * * * * • *. ■ º 7–- -
A . . ~, º º º - * - - -* , - - a *

* -- * * * * * * 1 * - " - - *2 -- - *, *.* ; : * * * -
~ º: º

-

J - - - * }. A. ! / . . . . . …) º ! / ºf ºf / ! ','º'
* * º º

-
- - *-* *- * * * * * * *- ºr 2. * y * Q ºf (" ", , , , , , . . . . . . . . ;

*- - - - - 4. * Cy º-----
sº '%',

* ------ ~2. º - *

Sº n *. Li i■ º ºxº
*

-
—a º -

º o, ----, -"--~ : Tº . . . . *. * --
* R. v . . . . . . º, w--- . . .

* - * …"
º, * * * **

* . . . , - Zºº, * … --> ** *
U.º.º. 2'■ * * * 2.9 -

w w

40 ºz. … .
º

j º
- - - {º, *

* * * sº | º, I
Cº. - *- º -- -

* * | * * *& –– a º
- *

•. --> ~, - -
*_* * } -

-
º * * . .” - - º º *y -º- *. . Sº

- ,
* , ; º (). J.º.º. ºf - -\º. º.º. º, sº Cº.), : " ' " . . . . .
- " … º.

- --- ~ :- *- º/ / .; v . . . . ~ 2. --~~ *- : * * : - - -
º , - ". . ** sº *-- sº º --- ~ ;

* * * * * - - ** - º - *.º i ! C : * : * Y sº ----, -º y) * Lºº sº º )
* , *- .* r --- * , ºr … sº-- ºr ** * ~ * * ~ º ------- ** - -

* A. 4- *-** - j º, Cº. ºr º tº * * ; **

º z ~.
°. º f ... tº - sº ºvº º in ºr,

-
7// 72, t_- J

-

º, * ..." º z * - - - º º | 1 || º 'º
... ("Y º º ■ y ---- l

- º s -, * * * *-* , cº* : * * -- * * --- º ---- º, º
-s - Cº. ■ º FOR REFERENCE Yºº gº. --

º *. *~ *C/ *** - - - - - “Sº ■ º,
º -- * -* L! ; ; ; ; ; e …S. º,r---- * . . . . . . . º, -- - - - _ºtº º, i■ crº■ o ºr r-, *

- * --- ----- - * -

º
-

º L | *) —r- sº - 'º- * : * * * * * : - -- *". - - -lºs.. . . . . . . . Not To Be TAKEN FROM THE ROOM 3 in º [...] sº cº,”
* - r - * * *

* ºf -> º º • - º

. . ." . . . . . f º º º º tar. * ra. 2.- at zº rºse 2-, º, ...” º -’- - - - - - - -, -, .
- -- - - v.a.a. yº yº, º ~ o

-
- * * - -- ºr −. * * -

--- = y. --> ** *- - J - !- º

* † **- - * - ". cº º
-

tº

%. // ' ' ' --- * Lºº is º } º º, *-

º … " " 4--- • ■ º * , ; : ; ; , , , Y S ■ º-) "... *** *- Sº tº º, L. C. R. A.; ,
: . sº-º-e > ----- vº, -------

Sº *..., º º, - - - - - - -* * - ––– c –4 * - ----
… -

** –-- --"
-

* * *- - - - -
---, -º - *- : * ~ *- : «Tº -- ** –1 => A-- . A * *** * * * * * --~~~~~ * ~ * ~ ** – º'- - --






