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Alisa Sanchez is a Ph.D. Student in Rhetoric at UC Berkeley and a member of the 

Designated Emphasis in Women, Gender, and Sexuality. 

 

 

In case SU-337 of 1999, the Colombian Constitutional Court ruled that it could not 

accept a mother’s consent on behalf of her eight-year-old intersex child for genital reconstruction 

surgery, part of the standard treatment regimen for intersex children in Colombia, as in the U.S. 

The Court came to its decision after consulting Colombian and international experts and 

evaluating their contributions in the light of the Colombian Constitution and international human 

rights treaties. Indeed, the decision approximates a debate between two competing opinions 

about intersex treatment, and ultimately notions of gender, both rooted in the United States. The 

Court first presents the opinion of the Colombian medical community, which it finds bases its 

treatment on the work of John Money, a U.S. psychologist. Then the Court considers the 

scholarship and testimonies of intersex activists and academics, mostly based in the U.S., and 

determines that they generally oppose medical intervention for intersex children who are too 

young to consent. A close reading of SU-337 reveals that these two competing camps of opinion 

on intersex management also present contrasting notions of gender. The Court’s own notion of 

gender, as it arises in this case, is a formulation of aspects from the two sides, and is thus highly 

international. i “Notion of gender” in this paper entails ideas of what gender is and how it comes 

about for/in a person. Following a further introduction to the details of the case and 

intersexuality, the paper delineates aspects of the medical establishment’s notion of gender, the 

intersex activists and scholars’ opposed notion, and finally, the Court’s own notion. /Briefly, 

“intersex” originates as a medical term used to classify various conditions in which an 
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individual’s biological sex characteristics such as gonads, chromosomes, reproductive capability, 

and genitals, do not align as either male or female, or are not clearly identifiable as either male or 

female.ii Since the 1990s, with the advent of the activist organization Intersex Society of North 

America, “intersex” has also grown in use as a political identity (Kessler 1998). /SU-337 is the 

petition of a mother to the Constitutional Court that her medical provider supply genital 

remodeling surgery for her child. The child was announced a girl at birth and raised as a girl (FJ 

1).iii  However, during a routine exam when the child was three, the doctor “found ambiguous 

genitals, with a phallus of three (3) centimeters (similar to a penis), scrotal labial folds with 

wrinkles and in her interior, symmetrical gonads one centimeter in diameter, in both sides, [and] 

a single orifice in the perineum” (FJ 1). Diagnosing her with “‘masculine 

pseudohermaphroditism,’” the doctor recommended “surgical treatment, that consists in 

remolding the genitals through an extirpation of the gonads and the plasty or remodeling of the 

phallus (clitoroplasty), the labia, and the vagina” (FJ 1). The genitals would be made to appear 

female even though “the phallus is large,” because according to the doctor, “it will never be 

equal to a penis or have possibilities of functioning as one” (FJ 1). /By the time the case reached 

the Court, the child was eight years old. The mother turned to the Court so that they might clarify 

their position on parental consent for children’s genital remodeling surgeries; the medical 

provider refused to carry out the operation because the Court had once required a minor’s 

consent (FJ 2). She submitted that her daughter’s “rights to equality, free development of 

personality, and special protection of children” were being violated without this operation, since 

these rights presume the right “that her sexuality be defined in time for normal personal and 

social development” (FJ 2).  The Court accepted the mother’s petition in May 1997, spent a year 

soliciting and reviewing reports and literature on intersexuality from Colombia and abroad, and 
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formally entertained the case in 1999. The Court’s goal in gathering these theories, it states, is to 

able to assess the current scientific debate in order to determine what manner of consent it ought 

to require for genital remodeling surgery (FJ 66).  

The Colombian medical communityiv/Money’s notion of gender 

 I identify seven aspects of the Colombian medical community-Money notion of gender: 

gender is founded on a naturally existing binary (between biological man and woman), is 

phallocentric; heteronormative; the traits of male and female genders are fixed and also mutually 

exclusive; gender is inborn in a person and discoverable by medical science; gender is 

harmonious; and gender identity is socialized into human beings. Many of these are also aspects 

of gender in mainstream society in many countries, including Colombia and the U.S. Given time 

constraints, I will go into greater depth on only two aspects, that gender is harmonious and 

socialized into human beings. 

 The “harmoniousness” of gender is the belief that “In the normal individual, the genetic, 

gonadal, somatic (external genitals) and psychological sexes are harmonious” (A 10.2, quoting a 

Colombian doctor). “Harmonious” is evidently the state when biological, social, and 

psychological characteristics all coincide under either the male or the female in a binaristic 

mode. Apparently due to her “disharmony,” the doctors and the Court speak of the eight-year-old 

girl in the case as if she lacks a gender and a sex, though she clearly identifies as a girl. The idea 

that gender is harmonious is especially visible in discussions of indefinite genitals as a medical 

emergency. With the “outside” not matching the “inside,” Money and doctors following him 

believe that “for the minor, the indefinition with respect to his sexual and gender identity, very 

surely will provoke in the future grave psychological problems in adapting to his environment” 

(FJ 36). To avoid these psychological problems, the Money paradigm insists that indefinite 
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genitals are a medical emergency, not for “physical health, but for psychosocial reasons” (FJ 36). 

The Colombian medical community/Money’s notion of gender in this way makes a causal 

connection between an absence of gender harmoniousness and psychological fragmentation.  

The second aspect is that gender is socialized into human beings, from whence Money’s 

theory of gender is labeled social constructionist. The social process of developing a gender 

identity is a complex dynamic of the personal-social and the inside-outside. As the Court 

summarizes, “According to this approach, the formation of a masculine or feminine identity is 

not determined biologically but instead depends on social factors that develop in the first two 

years of life. In this process, the gender treatment that the parents and the social environment 

give the minor is thus decisive, as is the appearance of the external genitals, since these condition 

at the same time this social treatment and the very image that the person makes of him/herself” 

(FJ 36). The child’s genitals (his sex) determine how his parents and society sees his gender, and 

the child develops a gender identity based on this treatment. Circuitously, indefinite genitals send 

mixed gender signals to the child such that he will fail to develop a gender identity. For this 

reason, “these cases are characterized as a medical emergency, since they must be treated 

rapidly, with the goal of facilitating a successful identification with the sex assigned” (A 10.4). 

On this view, if the parents are uncertain about the child’s gender, they will communicate this to 

the child, who will then fail to develop a solid gender identity. This notion of gender thus holds 

that genitals project outward in some way and that when they do not accord with “typical” 

masculine or feminine genitals, or do not appear “harmonious” with the rest of the person 

(according to the individual judging), people (including parents) are disturbed and do not know 

how to relate to the child. Of course, the concern for the child’s “solid” gender identity is largely 

a concern that she uphold the binaristic and heteronormative system of gender.   
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Intersex activists and academics’ notion of gender 

 While the activists and academics grouped together by the Court vary in their individual 

ideas about gender, the Court presents them as largely unified. From a close reading of their 

objections to the dominant medical paradigm for treating intersex conditions established by 

Money, four aspects of their notion of gender emerge. I will mention two briefly and then 

elaborate the other two. First, they believe gender need not correspond to particular aspects of 

biological sex (gonads, external genitals, chromosomes). Accordingly, they view “ambiguous 

genitals” as a natural variation. In distinguishing between gender and sex, this notion of gender 

denies the idea of gender harmoniousness used to justify genital remodeling surgeries.  Second, 

this notion holds that gender and sex are a continuum rather than a binary, and possibly fluid, as 

well (that one body need not correspond to one fixed point of sex/gender on this continuum), 

pointing to examples of psychologically healthy adults never treated for their intersex conditions 

as children. In this way, this aspect challenges that indefinite genitals are a medical emergency.    

 The third aspect is the social construction of genitals. Many of the academics and intersex 

activists share that children with indefinite genitals feel positively about them until medical 

intervention; it is not until they are treated that they learn there is something “wrong” with them 

that must be corrected. As one doctor explains, “From his perspective, the minor can be 

convinced that his genitals do not have any problem; nonetheless he is submitted to a surgical 

intervention, with which the infant can arrive at an internal, emotional conclusion that his 

genitals (and to a certain extent he himself) make the adults of his family feel bad” (A 17.3). 

These surgeries not only force the child to physically conform to the Money notion of gender, 

they also socialize the child to regard their genitals according to this notion. This aspect reveals 
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that these surgeries are part of a greater regulatory scheme to control what are seen as 

“deviations” from the dominant notion of gender, preserving the comfort of those ascribing to it.v  

 The fourth aspect, that the prevailing meaning of gender in a society is set by 

authoritative figures such as doctors, finds the medical establishment more culpable than the 

parents in imposing genital remodeling surgery on children. The parents trust in the doctors’ 

expert opinion that their child suffers from an “indefinition of gender” but that “the situation can 

be corrected if they act quickly” (FJ 54). As the experts in matters of health, the doctors have the 

ability to decide what is normal and not, including what is normal for genitals and gender 

identity development. An awareness of the power accompanying the medical establishment’s 

authority is crucial to the activist and academics’ argument for a fuller informed consent for both 

parents and children regarding intersex treatment.   

 The Court. What the Court itself thinks of gender emerges in its evaluation of this debate, 

in the way it considers the facts presented by both camps, assesses their claims, and decides what 

they mean for consent. The Court decides, drawing upon the Nuremberg Code and the 

Convention of the Rights of the Child, that it is unconstitutional to impose one paradigm’s 

understanding of sexual and gender identity on an individual in Colombia where pluralism is a 

constitutional value, especially in such an invasive and irreversible way as a genital surgery, and 

especially on a child whose developing autonomy must be protected (FJ 66). Thus, the Court 

recognizes that the medical community has its own particular notion of gender via the activists 

and academics’ criticisms. Yet, it does not reject a binaristic, heteronormative, phallocentric 

notion of gender. The Court admits that the opponents’ view of gender as a continuum may be 

correct, but it deigns from endorsing this view (FJ 74).  Colombian society is structured on the 

existence of two separate sexes and genders, and so being the entity it is, the Court must consider 
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the case in light of this reality, rather than these possibilities (FJ 65, 74); moreover, it implicitly 

refuses to impose a moratorium on these surgeries since proof of their harm is lacking (FJ 62). 

/However, the Court accepts that features of biological sex need not correspond to a particular 

gender, rejecting “harmoniousness.” The Court agrees with the activists and academics that 

possessing indefinite genitals does not entail psychological fragmentation or a medical 

emergency; it points to the eight-year-old girl as proof that one can have a gender identity with 

indefinite genitals (FJ 65, 84). “Besides, if the minor already has consolidated gender identity, 

what utility can these risk interventions have for her proper psychological development?” the 

Court asks itself as it clarifies that “the urgency of the surgery disappears” in SU-337 (FJ 84). 

 At the same time, the Court endorses the Colombian medical community/Money notion’s 

aspect that genitals project outward, and that indefinite genitals cause confusion and hostility in 

others. It deems the parents’ supposed feelings of hostility and devastation are natural: “It is 

perfectly human that the parents’ decisions tend to be based more in their own fears and 

prejudices, than in the real needs of the minor” when they are confronted with indefinite genitals 

(FJ 79). The Court, like the doctors, assumes that indefinite genitals cause psychological harm, 

except that the Court locates this harm in the parents and greater society and not in the child 

(except indirectly, as a result of discrimination). Consequently, the Court calls for a protocol for 

obtaining parents’ informed consent to treat their intersex children (a recommendation from the 

activists and academics), not because it recognizes that doctors have an especially authoritative 

and influential stance on gender, but in order to ensure the parents’ careful reflection about 

intersex management procedures for their children despite their vulnerable mental state (FJ 79).  

 The Court’s notion of gender agrees with the medical establishment that indefinite 

genitals are disturbing, and with the activists and academics that indefinite genitals are not 
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problematic for the intersex individual. It therefore respects the autonomy of the eight-year-old 

child and protects her from undergoing surgical and hormonal treatment that would gravely 

affect her sense of herself, without her consent. However, the Court does not find the autonomy 

of a two-year-old child compelling enough to prohibit genital remodeling surgery in a later case. 

 
                                                 
i This paper follows the Court’s usage of “international” to denote countries other than Colombia and the multi- and 
transnational, for example, United Nations conventions. 
ii That these sex characteristics sometimes do not align raises the question why they are characterized as “male” or 
“female” at all. 
iii  FJ=“Fundamento jurídico,” the “Juridcal Foundations” section of the sentence. All quotes are from SU-337 unless 
otherwise noted. All translations (apart from the first excerpt from Greenberg 1999) are my own. 
iv One Colombian doctor represented in the sentence disagrees with the general medical community/Money’s notion 
of gender. This doctor, Professor Ricardo Alvarez Botero of the Psychology Department at Javeriana University in 
Bogotá, maintains “It is possible, then, to educate towards a more flexible and wide perspective, where the 
‘intersexuals’ do not have to be the victims of a dichotomous conception of reality” (A 17.3).  
v This idea is developed in the Foucauldian analyses: (Feder 2007, Hird and Germon 2001, Shaw 2005) 




