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Iroquois Use of Customary
Haudenosaunee and United States
Law in Opposing Removal

Claudia B. Haake

One of the most devastating policies the United States government adopted
in its treatment of Native Americans was that of removal in the nineteenth
century. The passage of the Indian Removal Act in 1830, which appropriated
money to remove Indians from east of the Mississippi River to its western
side, posed a threat to most Native American tribes. For the Haudenosaunee-
Iroquois, the crisis caused by removal lasted well into the 1850s.! Yet the
responses of Native Americans to this policy, including that of the Iroquois,
showed that they were not helpless pawns to be moved around at will. Eatlier,
in the colonial period, their military position and diplomatic strength had
afforded them some bargaining power, and they had insisted that government
representatives respect treaties and friendship agreements. But as their power
waned, they turned to United States law, lacking more feasible options. In
opposing removal, members of the Six Nations Iroquois Confederacy wrote a
series of letters to the United States federal government that provide insights
into some of the strategies they adopted to counter the policy.2

The letters the Iroquois sent to various federal government officials and
entities, such as the president, Congress, the Senate and particular individuals,
are held in the files of the Bureau of Indian Affairs, the agency in charge of
dealing with Native Americans for much of the nineteenth century. Until
publication of historian Laurence Hauptman’s recent book The Tonawanda
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Senecas” Heroic Battle Against Removal, these Haudenosaunee-authored letters
had been largely ignored by scholars. While available to researchers for a long
time, they have often taken second place to white contemporaries’ statements
that many scholars, consciously or unconsciously, seem to have regarded as
more reliable.> This article gives these letters priority in order to discover what
stories they tell about the fight against removal.

Scholatly neglect extends beyond the letters the Iroquois wrote, affecting
much nineteenth-century Haudenosaunee history. Even though the Iroquois
are among the most studied of North American Indian peoples, the focus
of scholarly interest has been largely confined to the colonial period.*
Hauptman’s thorough and insightful study focuses on only one group of the
Haudenosaunee, the Tonawanda-based Senecas, some of whom he describes
as brilliant and independent-minded tacticians. The Tonawanda Senecas were
certainly the most vocal opponents of land loss and removal, and while their
arguments are the primary focus of this article, other tribes of the Iroquois
Confederacy employed similar ones, and they will be considered here as well.

I will argue that the Iroquois drew on two systems of law, United States
and indigenous, and that this can be explained in several ways. They delib-
erately did so in order to make their protests and claims for autonomy, but
also the processes by which they composed the letters, especially conflicts
among the Iroquois, resulted in relying on the two different kinds of law. Still,
even when the Haudenosaunee disagreed about the basis of their government
appeals, these protests expressed and asserted continuing Iroquois power.
They insisted on making their own decisions and emphasized that they knew
best how to govern themselves, drawing on whatever perception of law they
deemed best suited to the problems they were facing at the time. Furthermore,
they attempted to make the United States respect their laws, whether old or
new, and thus to take control of their own destinies.

THE IROQUOIS AND UNITED STATES LAW

In writing the letters to government that responded to the threat of removal
from the 1830s to the late 1850s, the Iroquois frequently appealed to United
States law, directly and indirectly. They did this in a number of ways: by
talking about treaties and outlining legal breaches in the making of treaties; by
asking for the protection of the United States government, which they cast as a
lawful one; by insisting, usually in a rather vague manner, on their rights, most
often with reference to land; and by referring to their legal status as “domestic
dependent nations” and thus to the United States’ responsibility to them as
their guardian.®
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Presumably it was logical for the Haudenosaunee Confederacy to appeal to
the law of the United States since government Indian agents, missionaries, and
agents of land companies would have repeatedly presented to them the impor-
tance of lawful actions. The Indian agents would most likely have repeated
government arguments emphasizing lawfulness, and missionaries might have
expounded lawful behavior as a guarantee for governmental non-intervention
in tribal affairs. They would have been especially keen for their Indian charges
to obey laws that reflected their religious beliefs, such as prohibitions against
murder or robbery, which they may have portrayed as directives from God and
breaches of the sixth and eighth commandments.6 Land company agents would
have been especially insistent that land sales contracts be fulfilled according to
their legal interpretation. Finally, US law would have often been presented to
Indians as something that constrained white behavior towards them.

This way of talking to the Indians on the ground mirrored the focus on law
in government discourse.” Congressional discussions on the proposed removal
bill centered significantly on the legislation’s legitimacy and whether it violated
the Constitution.® In December 1829, President Andrew Jackson pressed
for the passage of the bill in his first annual message to the Senate and the
House of Representatives, holding that the removal legislation was in keeping
with the US Constitution. As a consequence, he asserted, some Indians had
already been advised “to emigrate beyond the Mississippi or submit to the
laws of those States.”® Theoretically, at least, tribes were thus given a choice
between removal, and remaining where they were and accepting the laws of
the United States. The president portrayed this extension of United States law
over Indians east of the Mississippi as a boon for them and promised that if
the Indians submitted to the laws of the States they would receive, “like other
citizens, protection in their persons and property, [so that] they will ere long
become merged in the mass of our population.”10 The federal government thus
cast itself in the role of a benevolent and legitimate protector of the Indians
and promised them protection in return for submission to the country’s laws.

However, it can be argued that the Iroquois had good reasons to doubt
this portrayal. There was significant and increasing evidence available to the
Haudenosaunee that the United States would break its own laws in order to
obtain Indian lands in spite of Iroquois opposition. In the early part of the
century Haudenosaunee lands had been steadily eroded in this fashion. This
was especially the case in a treaty made in 1826. Through it the Senecas ceded
a vast acreage of their lands, and the Ogden Land Company, which continu-
ously agitated for Indian removal, gained access to the Iroquois lands for which
they had purchased the preemption rights. On the request of the famous
Iroquois orator Red Jacket, a subsequent investigation of the treaty revealed
incontrovertible evidence of fraud, the duplicity of interpreters, and the use of
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terror of removal to bully Indians into signing. In spite of these findings, the
treaty, which was not ratified by Congress, was never rescinded.!!

The Treaty of 1826 was not the last time that the United States permitted
a fraudulent compact to deprive the Haudenosaunee of lands they had not
wished to surrender. Under the terms of the Buffalo Creek Treaty of 1838, the
Iroquois lost the four major reservations they had in New York—the Allegany,
Cattaraugus, Buffalo Creek, and Tonawanda Reservations—and kept only
one small reservation in the Northeast in return for new lands in the west, in
Indian Territory. Similar to the 1826 treaty negotiations, fraud, the forgery of
signatures, bribery, and the use of alcohol as an inducement to sign all took
place during the negotiations of this treaty, whose beneficiary once again was
the Ogden Land Company.!2

Despite a variety of negative experiences of United States law, such as the
Buffalo Creek Treaty of 1838, the Haudenosaunee turned to US law to call
attention to illegal acts committed in the making of treaties. Other tribes had
done the same. By the time of the Iroquois removal crisis, the Cherokees had
begun to resort to making appeals to the country’s courts. They were often
represented by white lawyers and they drew on US legal concepts. It is possible
that some of the Haudenosaunee were aware of these well-known cases, which
emphasized indigenous treaty rights.’*> Such knowledge might have been an
additional incentive for the Iroquois in their letters to the federal government
to focus on law, especially on treaty rights and treaty making.

In their correspondence with the federal government, letter writers from
a variety of Haudenosaunee backgrounds most often challenged the legality
of the Treaty of Buffalo Creek of 1838. In drawing attention to unlawful
acts at treaty councils, the Iroquois frequently used proper legal terminology
to describe what took place, with “fraud” and “bribery” high on the list of
complaints. The Iroquois wrote the first of their letters in opposition to removal
in February 1838, the month after the fateful negotiations, as they moved
swiftly to try to limit the damage. The US Senate had yet to approve the treaty,
and they addressed their appeal to Samuel Prentiss, a2 Whig member. Among
others, this initial letter was signed by Big Kettle, the leader of the Buffalo
Creek Pagan Party from the 1820s to 1840s, and by Black Smith, an influen-
tial Seneca leader who was to be elevated to League chief a little over a year
later. In it, the authors outlined all the legal irregularities that they claimed
had taken place in the years preceding the treaty of 1838 and directly led to
it.1* While they did not concentrate exclusively on United States law, in most
of the letter they dwelt on acts that were unlawful under those laws. And they
emphasized to the US government that it needed to take action if it wanted to
live up to its own claim of treating Iroquois properly.
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The Iroquois began their account with the questionable actions of treaty
commissioner John F. Schermerhorn, who had also been the driving force
behind the infamous 1835 Cherokee Treaty of New Echota, which condemned
the entire Cherokee tribe to land loss and removal but was still allowed to
stand although it had been signed by a small minority.!> Schermerhorn had
family connections to the Ogden Land Company and had invested in land
himself. Insinuating that bribery had taken place in the making of the treaty,
these Buffalo Creek chiefs accused treaty commissioner Schermerhorn of
having unilaterally chosen the members of a delegation to inspect lands in the
west for future settlement and of having paid an interpreter a large sum of
money. These actions, they suggested, would have influenced the outcome of
the treaty-making. They also stated that Schermerhorn had admitted to them
that he had had dealings with the land preemption company and that they
believed he had gone over the heads of each of the Six Nations of the Iroquois
Confederacy and paid bribes to tribal members.

While the writers did not claim that all signatures on the treaty document
had been obtained unlawfully, they did suggest that many had been secured
through intimidation and bribery. They stated that the treaty’s signatories had
been told that they would be punished if they did not sign, and alleged that
many had been induced to affix their signature while under the influence of
alcohol that had been provided. The latter must have been especially galling
to the authors of the letter, since Big Kettle, who after the death of Red Jacket
had taken over as leader of those opposed to removal, had apparently warned
that the negotiations should be held at the council house instead of a tavern.!¢
The chiefs went on to assert that only sixty-three men had actually signed the
treaty document at the council, and they listed some of the ploys that had been
used to obtain those signatures. They also wondered how many signatures had
been obtained “in private” and specifically criticized such clandestine dealings.
In closing, they asked for an investigation to ascertain who among their people
really wanted to remove. They undoubtedly assumed that those willing to leave
were a small minority, and judging by the small number of Senecas who even-
tually did remove they were right to think so0.1”

These were not the only Haudenosaunee writers to raise concerns about
illegalities of this kind. Bribery was a dominant theme in a letter penned a
month later, which elaborated on the threats that had compelled some of the
chiefs to sign the treaty. The signatories, who once again included Black Smith,
wrote, “We were told that if we did not sign it our father the President would
punish us . . . that the privileges we enjoy should be taken from us, that we
should lose our annuities.”’® In a manner similar to that of the earlier letter,
the authors recounted the sequence of events and then went on to say that the
council had been moved to the tavern in an attempt to obtain the signatures
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needed. This letter, as well as others, asked the United States to withhold rati-
fication of the treaty for all of these breaches.!?

At times, Iroquois letter writers paired such protests over legal breaches
with pleas for protection, which they suggested was due them under US law.
In a February 1838 petition, residents of Onondaga Castle informed the
Senate and House of Representatives that they wished “the general govern-
ment to protect us in our rights and to inform congress, efforts are making
[sic] by agents of the General government to induce our people to dispose of
our land against our will and consent.”2° They specified that they had “grounds
for suspecting unfair means [had] been resorted to in getting signatures to the
treaty at Buffalo,” and sought to discredit several of the signatories.?! It would
appear that at least some of the authors of these letters were aware of the
promises of lawfulness and protection that the United States government had
made in connection with the removal legislation, although the act itself only
promised protection to those who removed and did not mention those who
opted to remain on their old lands.?2

Despite all the irregularities of the 1838 Buffalo Creek treaty that were
outlined in successive Iroquois letters, in 1840 President Martin Van Buren
submitted to the United States Senate an amended version of this treaty that
was still questionable, claiming in large part that it would benefit the Indians.
Members of the Confederacy continued to state their grievances and objec-
tions even after the treaty was promulgated in April of 1840, and at times they
explicitly called for it to be annulled or, failing that, to have it more thoroughly
investigated for legal breaches.?3 In successive letters written over a period of
more than twenty years, Haudenosaunee representatives described what they
believed had taken place in the making of the treaty, mostly making the same
points that first had been raised by Black Kettle and Blacksmith.2* In a letter
to Van Buren in May 1840, its Seneca authors, including the highly influen-
tial Governor Blacksnake and Seneca White, 2 member of the Confederacy
council, objected to the accord, alleging that should “rights guaranteed as by
solemn treaty ... be taken from” them, it would breach old treaty agreements
and thus the law of the land.?> Similarly, in November 1840, Tuscarora leader
William Mountpleasant claimed that the treaty infringed United States law,
stating that “our assent to the treaty was obtained through fraud and misrepre-
sentation” and that all that his people were asking for was that to which they
were “legally entitled.”¢ In the same month a letter written by the “sachems,
chiefs, and warriors of the Tuscarora Nation of Indians” to Joel R. Poinsett,
secretary of war, once more alleged that fraud had been committed, and drew
attention to their petitions for the nullification of the treaty.2” The following
year, Allegany-based Iroquois, including Blacksnake, told the president that
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“those who refused to sell the Land and remained true to their constituents
were grossly and fraudulently sold out."2

In 1842, in response to more Native American and white protests about the
1838 accord, a so-called compromise treaty was concluded at Buffalo Creek to
address the Haudenosaunee’s continuing criticism of the government’s treat-
ment of their people. It restored to them two of the four New York reservations
that had been lost through the 1838 treaty, Allegany and Cattaraugus, but
failed to return the other two. Instead of forcing all Iroquois to remove, this
document provided that the population of the two lost reservations, Buffalo
Creek and Tonawanda, be distributed to Allegany and Cattaraugus.?® This
compromise treaty did not improve matters, instead threatening to worsen
the situation for some of the Haudenosaunee, particularly those who stood
to lose their reservations. Given this, it is not surprising that the residents
of Tonawanda and Buffalo Creek wrote to President John Tyler in 1843 to
express their dissatisfaction with it.3 Nonetheless, the Iroquois might have
interpreted the making of this 1842 compromise treaty as evidence that some
of the protest strategies they used in their correspondence with the federal
government were yielding results.

Generally the 1842 treaty sparked protests similar to those caused by
the treaty of 1838, and letter writers, especially those from Tonawanda and
Buffalo Creek, again used tactics that ranged from asserting that US law had
been infringed (by bribery or intimidation for example), to pleading for protec-
tion under US law. Once again they alleged intimidation and pressure, stating
that the president had made it clear to them that if they refused to sign this
compromise treaty, the 1838 one would be left to stand, “thereby deceiving
our Chiefs & people and influenc[ing] them to sign,” and concluding that
they considered neither the first nor the second treaty to be legal. 3 Given the
promises about lawfulness and protection made at the time of the removal
bill's passage, the Iroquois had reason to believe that the federal government
would heed their arguments about violations of United States laws such as
they had described in their letters.

The Tonawanda chiefs in particular mounted a multitude of protests
against the 1842 treaty and voiced many different kinds of criticism. They
insisted that under the treaty’s conditions they were entitled to remain on their
improved land for two years, but the Ogden Land Company, the recipient of
the lands in question, seemed unwilling to accept this claim. The Tonawandas
asserted that this refusal to let them remain, even for the two years specified
in the Treaty of 1842, constituted a breach of United States law that had
to be addressed.32 The correspondence of the Tonawanda reservation chiefs
also referred to “sundry other corrupt matters.”?3 As they previously had done

in regard to the 1838 treaty, Buffalo Creek chiefs asked to have the 1842
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treaty frauds investigated by a “proper legal tribunal3* Judging by govern-
ment discourse, they had every reason to assume that the law of the land
would respect their continuing concern about treaty rights. The issue was
still discussed in 1849 in a letter that chiefs and head men of the Tonawanda
band of the Senecas sent to Commissioner of Indian Affairs Orlando Brown.
The Tonawanda leaders alleged that the Buffalo Creek residents who had
acceded to the 1842 treaty were those who earlier had accepted bribes, and the
Tonawanda thereby challenged the validity of the proceedings.?>

From the beginning of the removal crisis, almost all Haudenosaunee letter
writers paired such pleas for protection with appeals to the United States’
perception of itself as a lawful and just nation, and of removal as a policy
strictly governed by US laws. The “Chiefs and Sachems of the Six Nations
of Indians residing in the State of New York” made clear to Van Buren in
February 1838 that they believed that “no force nor any unlawful means should
be used in accomplishing” removal. Their logic paralleled, and thus connected,
their argument to the way in which the United States government presented
removal policy as beneficial and lawful.36 Such appeals to the lawful imple-
mentation of the removal policy and to rights under US law often were rather
vague. They did not specify the rights that had been violated, quite possibly
because under United States law the rights of Native Americans were still ill-
defined, or the rights invoked had repeatedly been shown little consideration
in the past, or because the promises made by the government were equally
vague, such as in Jackson’s speeches.

For example, in March 1841 two prominent Seneca wrote to President
William Henry Harrison: Maris B. Pierce, a chief who was also a recent
Dartmouth graduate and who for a time worked in Buffalo law offices,
and Henry Two Guns, who after the loss of Buffalo Creek had moved to
Cattaraugus. These men related Seneca grievances and asserted that “their
rights have been outraged and trampled upon for years,” but did not spell out
the nature of the rights they believed had been violated.?” Similarly vague on
the particular rights they were insisting on, yet nonetheless invoking them to
ask for protection, Seneca chiefs writing to the president in 1849 expressed
the “hope that our Great Father will be as jealous of our rights, as he [is] of
those of his own.”® Tonawanda Senecas spoke in a similar fashion on another
occasion when they wrote to President Tyler that “our rights are dear to us*°
The authors of this letter included important chiefs and followers of the
Handsome Lake religion: Jemmy Johnson and John Blacksmith (who was also
a sachem of the Iroquois League), and Ely S. Parker, a white-educated man
who later became an aide to General Ulysses S. Grant. This letter also asked
that they be allowed “to enjoy them [their lands] the few remaining days we
have to spend in this world and not to be driven from place to place.”* While
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such letters’ appeals often did not specify the rights the Iroquois sought to
have respected, nonetheless the grievances they uttered made it clear that the
Haudenosaunee ardently wished to regain or retain their lands.

At other times, Iroquois authors referred more specifically to their rights to
their lands, but they articulated these claims most clearly in January 1841. John
Blacksmith, who had come to be a “leading voice in council opposing removal to
the west,” as well as Jemmy Johnson and others of the Tonawanda Reservation,
informed Secretary of War Poinsett that they had “a just and legal right to
our land, and all that pertains to it,” making it clear that they would accept no
governmental meddling or attempts to influence them to give up their lands.*!
A few years later, the Buffalo Creek chiefs insisted on their entitlement “to
litigate our right to the land our Fathers held for time immemorial,” signaling
that they thought they were entitled to make use of the courts to pursue their
claims just as ordinary United States citizens did. This assumption that the
Iroquois themselves could make use of the courts was not unreasonable in light
of Jackson's promise in his first annual address that “like other citizens” they
would receive protection.*? At the same time, by saying that they had held the
lands in question “since time immemorial” they asserted a claim prior to any
others that might be brought under United States law.#*> In 1853, Ely S. Parker,
who had been elevated to League chief to replace the deceased Blacksmith
in 1851 and later became the first Native American commissioner of Indian
Affairs, wrote to Commissioner of Indian Affairs George W. Manypenny on
behalf of a Tonawanda council of chiefs. He identified himself as chief and
special delegate for the Tonawanda Senecas and insisted on their legal rights to
land, listing grievances such as illegal timber cutting, but also emphasized how
the Tonawanda Senecas had remained “firm and sincere in the belief that they
had the first and best right to there [sic] lands” and that they had refused to give
them up or to accept any money for them.*

Well into the 1850s the Tonawanda Senecas continued to protest against
efforts to take their lands under the 1842 treaty or to accept compensation
for them, and at times they continued to justify this refusal by mobilizing the
language of rights and insinuating that the law was on their side. At other
times they emphasized their long and persistent refusal to accept compensa-
tion. Tonawanda delegates Ely S. Parker and Nicholson H. Parker, whose
family had split over the question of removal, wrote to President Franklin
Pierce in 1856 that “if the money is forced upon us or by some deception
some Indian or Indians are cheated into receiving [it] then the years of labor
and money it has cost us to maintain our rights thus far . . . will be all wasted
and lost.”*> The Tonawanda Senecas’ stance on their rights to their reservation
lands remained unchanged until they entered into another treaty in 1857,
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the year after the Parkers’ letter was written. Subsequently the residents of
Tonawanda were permitted to buy back some of their lands.

Although at times representatives of the Confederacy were somewhat
vague on the precise nature of the rights they demanded, in some letters
members of the Confederacy showed a sound knowledge of the implications
of the new legal status they had been assigned in 1831 as a consequence of
Supreme Court Chief Justice John Marshall’s “domestic dependent nations”
ruling.# Even though Marshall’s decision arose from a suit brought only by
the Cherokees, the ruling had officially assigned Native Americans a status
akin to wards of the federal government, minors in need of paternalistic guid-
ance. Seemingly aware of the court decision, Governor Blacksnake and others
directed a petition to the president in May 1840 in which they criticized the
Supreme Court’s judgment. They also subtly hinted that the chief justice’s
logic conflicted with the entire concept of treaties, since a treaty implied the
contracting parties had a certain degree of equality, whereas wardship status
would suggest inability to enter into a treaty contract. In other words, they
suggested that this legal status cast doubts over the validity of previously made
agreements of this nature, and this was not something they were willing to
accept: “we were extremely pained to hear that some of the senators advised
that our rights guaranteed as by solemn treaty should be taken from us + we
(are to] be treated as minors.”” Since in theory their treaty rights should have
been protected by the United States Constitution, and especially since that
concept had been a hotly debated topic at the time of the passage of the bill,
Iroquois demands that their criticisms about wardship and treaty rights be
heeded was not only logical, but also wise strategically, since they thereby tied
their concerns to the larger issue of the constitutionality of the Cherokee case.

At other times Iroquois writers tried to utilize their wardship status in
their fight against land loss and removal. Since invoking wardship seemed to
reiterate promises of protection with regard to removal that had first been
made by Jackson, the Iroquois may have felt some confidence in these assut-
ances. In an 1840 petition the Haudenosaunee authors, including removal
advocate Little Johnson (who by this time had already had been replaced as
League chief due to his support for the 1838 treaty), specifically referred to the
president as their guardian, thereby implicitly asking him to perform this role.*8
In 1844, Buffalo Creek chiefs and warriors, after telling the president that the
“law declares us to be in the condition of children,” went on to inform him that
they “expected the indulgence and kindness due to that character,” and asked
him to act in a truly paternal fashion and to protect them.# The Tonawanda
Senecas, persistent opponents of removal, later did the same, subtly suggesting
to the president what kind of protection they needed in accordance with this
status as his wards.5® In its appeal to paternalism this letter arguably referred
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to two systems of law, United States law and customary Iroquois law, since
Iroquois culture associated certain values with the figure of the father, values
that were also proclaimed to be at the heart of federal Indian policy.

An appeal to United States law as well as Haudenosaunee customary law
was not unusual in the correspondence written during this period, and indeed,
most Iroquois appealed to both, although not always in the same letter. In
many instances Iroquois letter writers from various reservations, backgrounds,
and levels of white education went beyond the United States’ conception of
law and lawfulness, insisting that their guardian conform to norms that were
in line with United States law but also with some Iroquois customary law.

THE PROPER WAY OF IROQUOIS CUSTOMARY LAW

Because so many authors did refer to Iroquois law in their letters, this can be
interpreted as an active attempt to assert its validity, whether customary or
a new kind derived from that of the United States. These repeated writings
constituted an endeavor to make the federal government respect the laws the
Haudenosaunee had adopted. It was not unrealistic for the Iroquois to expect
at least some respect for their laws and legal system in US government circles,
especially at the beginning of the removal crisis. Prior to removal, as legal
historian Lisa Ford has shown, parallel indigenous and settler legal systems
had coexisted. This legal pluralism had only recently come under pressure as
governments extended their jurisdiction over Native Americans.>!

The change in attitudes toward indigenous law had become evident to
the Haudenosaunee as recently as 1822, when Seneca chief Tommy Jemmy
was charged with murder for having executed a Seneca woman convicted
as a witch. At the chief’s trial both Red Jacket and Captain Pollard, who
were often opponents, each testified about Seneca usages of law. In court the
Senecas’ attorney, John C. Spencer, argued that the Senecas were an indepen-
dent nation, that the crime had been committed on Seneca land, and that
therefore Tommy Jemmy was not answerable to New York State.>2 In response
New York State passed a law that claimed jurisdiction over all crimes within
its borders, denying the Senecas’ assertion of sovereignty. Yet at the same time,
the legislature avoided further confrontation with the Iroquois over the issue
by pardoning Tommy Jemmy, who technically had not been convicted of any
crime.* Given this legal outcome, the Haudenosaunee had some reason to
believe that the federal government might at least listen when they asserted the
validity of their own systems of law.

In many of their letters opposing removal the Haudenosaunee appealed
to some of their own legal conventions, so in removal-era correspondence
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penned by members of the Confederacy we can discern elements of the
rules and protocols of the “forest diplomacy” of previous centuries (a term
used by anthropologist William Fenton, among others).5* Forest diplomacy
followed the principles of the Great Law of Peace of the Iroquois that had
been continued for generations. Although flexible, it laid down the rights and
duties of chiefs, clans, and nations, with stress on the proper way of doing
things, as rituals and procedures regulated Iroquois life and society.>> This had
been of the utmost importance in diplomatic encounters of the colonial era, in
which outsiders often had been obliged to adopt aspects of Haudenosaunee
customary law. For example, in order to be able to enter into negotiations with
members of the Confederacy they had to follow Iroquois rituals such as the
condolence ceremony.*¢ In fact, as historian Daniel Richter has stated, “by the
early eighteenth century, treaty conferences throughout eastern North America
conformed to very similar ceremonial patterns.”>

Certain key aspects of the Haudenosaunee Great Law did not change even
after the 1799 religious visions of Handsome Lake had led to the creation
of the Gaiwiio, a religion based on Handsome Lake’s teachings but which
also drew significantly on Quaker instructions about progress towards civi-
lization.>8 This persistent resolve to do things the proper way amounted to
an ongoing insistence on Iroquois customary law, demonstrating that many
Haudenosaunee considered that some of these ways continued to be important
in structuring their lives. More particulatly, there is evidence of the Iroquois
articulating a series of closely connected themes: conducting dealings in open
council; exercising proper authority through appointed chiefs; obtaining the
consent of all those whom the matter concerned; having face-to-face interac-
tions whenever possible; and only dealing with properly appointed delegates.

This is not to suggest that these customary ways had not changed over
time. The Haudenosaunee letters written during the removal crisis reveal that
some customs that had been in use until fairly recently were no longer being
called upon. To mention only a few of the more important central metaphors
that had formerly been in use, none of the letters written to the United States
government mentioned the tree of peace, the burying of the axe, fire as a
symbol of civil government, the path as a symbol of communication, or the
theme of “one heart.”s

Time and again, however, the Iroquois did emphasize in their letters to the
federal government the need to do things the proper way. Iroquois protocol
required that all matters pertaining to a collective decision be discussed in
open council so that everyone could have input. Unless the proper way was
followed, such agreements might not be considered binding. The Iroquois had
pointed this out to the government even prior to the infamous Buffalo Creek
treaty of 1838. In 1837 two Oneida chiefs from Onondaga Castle informed
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the president that if he desired to make a treaty with the Oneidas they would
have to have “a council where all the concerns of the nation are considered
and determined.”s® In this way they made clear to the president the nature of
procedures they expected to see followed, and also implied that they did not
need or want anyone to act for them.

Similarly, even prior to the treaty of January 15, 1838 the Buffalo Creek
Seneca chiefs notified the president that all national transactions (as they
referred to them) needed to be conducted in open council, and they pointed to
an earlier treaty with the United States as an example of this procedure.s! In
1838 the Haudenosaunee presented a number of written protests against the
Buffalo Creek treaty of that year in which they objected to it on the grounds
that the Iroquois” proper way of having a discussion in open council had not
been followed. In February 1838, Seneca chiefs Black Kettle, Black Smith, and
others stated for their part that they would “acknowledge nothing that was not
done in public,” suggesting that the proceedings had not been in accordance
with their own laws and customs.®2 A month later, in another such protest,
some of the same men asserted that the treaty of 1838 had been signed in a
most irregular fashion: “because said alleged treaty was not agreed upon in
council, but after the decided expressions of a majority of our chiefs that they
were determined not to sell our lands, it was brought into the council and
signed by only about twenty three chiefs, when at the same time our remon-
strance against said treaty was signed by more than sixty of our chiefs.$> The
Iroquois continued to insist for some time on doing things the proper way,
requiring that all negotiations be conducted in open council. In 1845 they
demanded that business be conducted in this manner and accepted nothing
else as legitimate, stating that “no sale or disposition of the whole or any part
of our land ... to be made shall be valid or of any effect unless the same be
made in full and open council of the Chiefs and Warriors.”s4

In addition to having negotiations in open council, the Haudenosaunee, in
keeping with their concept of the proper way of doing things, demanded that
the ones to sign any resulting treaty be representatives who had been properly
selected by the individual tribes and recognized as chiefs. This expectation
had not been met in the case of many of the signatories of the controversial
treaty of 1838, and consequently the document was criticized and its validity
challenged. As chief Black Smith and others wrote in March 1838: “because
several of those persons who are stated to have signed [the] said alleged treaty
are not chiefs, never having been duly appointed by the nation and inducted
into office, and therefore are not competent to act for the nation, neither is
it bound by their decision.”®> Even though some chiefs had signed the 1838
document, in many of their letters the Iroquois often stated that these signa-
tories did not represent the various Haudenosaunee tribes adequately.56 Since
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the 1838 treaty was not conducted in the proper way, was not discussed in
open council, and was not signed by recognized chiefs, it was not held to be
binding by many of the Iroquois. The Tonawanda Senecas maintained this
position until late into the 1850s, in their long but ultimately successful fight
to retain their lands.6”

Consent was an issue at the heart of Haudenosaunee culture that had
implications beyond holding an open council or properly appointing chiefs,
so that it affected other areas of Iroquois customary law. The Tonawanda
Senecas, as well as others, unfailingly insisted that what they had not agreed
to could not be considered binding for them, and that they could not be forced
to adhere to treaties to which they had never consented. Such consent was
obtained through debate and persuasion, usually in council. Councils were
forums in which opinions were voiced, considered, and discussed. Such discus-
sions were continued until the minority withdrew and allowed the opinion
of the majority to stand, at least for the moment.8 Chiefs never had the
power to compel other members of the tribe, as treaty commissioners often
presumed they did. Instead, tribal leaders had to use occasions such as councils
to persuade others, and they were not authorized to agree to conditions that
their followers would not have approved. The open council was thus an instru-
ment to achieve consensus or unanimity and to make sure that chiefs acted in
accordance with the people’s wishes.

The 1838 Buffalo Creek Treaty deviated from what had long been consid-
ered to be the proper way.® This was the case even when signatures had been
obtained. When, in February 1838, Black Kettle and others admitted that
some of the chiefs had signed the treaty, they claimed that this had only been
the case due to many instances of bribery, intoxication, and intimidation.
The signatories of the letter argued that, in spite of some signatures having
been obtained on the document in question, the treaty had been completed
without the consent of the members of the tribe and, therefore, that they
would not allow it.70 Other Iroquois at around the same time, referring to
themselves as “Chiefs and Sachems of the Six Nations of Indians residing in
the State of New York,” explained to Van Buren that they had “no disposition
to compel any of our people to think as we think or do as we do.” The senders
of this letter implied that, regardless of whatever signatures had been obtained,
consent of the people, obtained through a discussion in open council, was still
needed and that the affected Iroquois were not bound by a decision they had
not agreed to or authorized.”

A lack of consent to treaty agreements was also the issue when it came to
protests against the compromise treaty of 1842, which restored some lands
to the Haudenosaunee. This was especially the case among the Tonawanda
Senecas who still stood to lose by the agreement. Their chiefs maintained in
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1843 that “the Seneca Nation have never assented to rules and regulations
which secure to the majority a right to control the minority and as we did not
give our consent to the Treaty of 1842 it is not binding upon us.”7? They also
reiterated that they had no law to force anyone to accept anything as binding
unless the consent of every individual amongst them had been obtained. They
stated this need for proper consent again and again over the years.” The
Tonawanda leaders consistently maintained that the treaty was not binding
on their people since they had refused to become party to it and had never
assented to it.”* Under their customary law, the fact that one Seneca or even
several may have signed a document did not make it binding on those non-
consenting ones affected by it.

For example, in one protest letter Ely S. Parker, identifying himself as head
chief and representative of the Six Nations and now out of the shadow of the
deceased Blacksmith, asked the commissioner of Indians Affairs for assurances
that the treaties they had entered into in the early years of the United States
still held. He even went as far as to state that “since 1794 the Six nations as a
confederacy have had no communication with the Government.””> Conceivably,
Parker made this statement in order to indicate that no one besides the
Tonawanda Senecas themselves had any right to sign agreements for them
and thus to decide their fate, not even the Great League of the Longhouse,
the organization which had formerly made the Mohawk, Oneida, Onondaga,
Cayuga, Seneca and Tuscarora so strong and helped to give them such diplo-
matic bargaining power. Speaking for the Tonawandas, Parker made it clear
that the consent of those affected was required to make a decision binding.
Parker even secured confirmation from ethnologist Henry Rowe Schoolcraft
that consensus decisions constituted the traditional Iroquois way and that the
principle of majority decisions had been unknown to them previously.76

The need to discuss important matters face-to-face was another element of
what constituted the proper way under Haudenosaunee customary law. This
had formerly been fundamental to dealings in open council and to gaining the
proper consent, but during the removal crisis it had often been ignored. While
Iroquois letter-writing was at least partly an acknowledgment that an insis-
tence on face-to-face dealings was no longer feasible, in a significant number of
the letters written over the course of the removal crisis the Iroquois still asked
for such meetings or referred to delegations they had sent, which was presum-
ably the most satisfactory alternative to a proper council with face-to-face
interactions among all interested parties.””

In a letter addressed to the president in late 1837, before the infamous
Buffalo Creek Treaty of January 1838, the authors repeatedly asked that
all action on the treaty be suspended until the delegations had arrived in
Washington, probably in the hope that a meeting between authorized
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Haudenosaunee delegates and the president would help them convey their
demands more clearly than they could in writing.”8 Tonawanda chiefs writing
to Tyler in 1844 expressed a similar expectation that a delegation would be
able to resolve matters, as once again the authors asked that nothing be done
until their delegation arrived.” The Iroquois, as authors of often persuasively
eloquent letters who were famous for their colonial-era diplomacy, probably
knew they had skillful negotiators and diplomats among them, but they rightly
feared that much of what they said in negotiations with go-between agents
of the federal government never reached those in charge of making the actual
decisions, and that in comparison with themselves even their friends were
often rather poor advocates.?® Yet Haudenosaunee were frequently unsuc-
cessful when they asked for permission to send delegates, and when those
delegates did go to Washington they were often unable to win the ear of the
right people. Under these circumstances, composing letters was the best action
that members of the Confederacy could take. As early as 1840 some of the
Haudenosaunee recognized that “the customs of the white people [meant] that
it [would] avail to nothing for us to appeal to an oral communication.’s!

Nevertheless, proper authorization or consent remained important to
the Iroquois when it came to naming and sending delegates for face-to-face
meetings with government officials. During the course of the removal crisis,
even prior to the 1838 treaty, the Haudenosaunee sent a number of commu-
nications that challenged the authority or credibility of some delegations
sent by opposing factions.82 In April 1839 chiefs and warriors of the Cayuga
Nation at Buffalo Creek, expressed their surprise that four Seneca delegates to
Washington had signed the amended treaty as chiefs, including Joseph Isaac,
who spoke up against emigration in the same year.83 Likewise, in 1844, the
Tonawanda chiefs wrote to Tyler protesting against a delegation they believed
the “emigration party” was sending to Washington, warning him that it would
make what they called false statements.®* They clearly feared that its members
would do damage to Tonawanda’s cause and hence asked the president “not
to pay any attention to them until you see our delegation.” At other times the
authors of Iroquois letters to the government warned their correspondents
that delegates had no authority to represent them, as in 1855 when Seneca
warrior Joshua Turkey and others of Cattaraugus wrote to the commissioner
of Indian Affairs informing him that they thought those who had gone to
Washington intended to make a treaty, but that these delegates lacked the
authority to do so.%

Examples of doing things the “proper way” that appear in the Iroquois
correspondence of the removal crisis are not merely instances of adherence to
tradition for the sake of upholding customary Iroquois laws: they also reflect
Haudenosaunee insistence that their own laws be followed. These references
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pointed out to the US government that the Haudenosaunee had their own
laws and that the Haudenosaunee were not unlike the United States. This
suggested that not only US laws, but Iroquois laws had also been broken, thus
making the transactions in question doubly unlawful.

LETTERS, LAW, STRATEGIES, AND CONFLICTS

While the factors discussed above serve to explain many of the Iroquois appeals
to both the laws of the United States and their own customary law, under-
standing the process by which their letters were created adds further clarity.
At times references to two systems of law are a sign that those involved in
composing the letter had reached a compromise when writing it. Many, if not
most, letters were probably authorized, if not composed, by several people who
held different opinions on which law to invoke in making a case to the federal
government. More specifically, some evidence suggests that many of the letters
sent in the course of the Iroquois removal crisis may have originated in councils,
and that the range of opinions expressed in them are reproduced in the written
messages to the federal government. The discussions and deliberations that
took place in such councils, or on other occasions surrounding the writing of a
letter, usually would have involved old as well as young, those Iroquois educated
in the European and in the Native tradition, those of different religions, and
quite possibly both men and women.8 On such occasions, in accordance with
Haudenosaunee custom, consensus would be sought in regard to the forms of
statements and phrasings.8” Such letters thus literally had multiple authors and
reflected the range of opinion of those Iroquois present on the occasion and
their attitudes to United States and Haudenosaunee customary law.

In some instances, letters from the Iroquois directed to the federal govern-
ment may have originated as speeches delivered in a council. For the Iroquois,
it was not unusual to empower a skilled orator with the task of conveying
the opinion of others, and a few letters to the federal government appear to
have been written in keeping with this tradition. These letters usually were
composed to sound like a speech. For instance, they repeatedly addressed the
recipient and quite often used traditional kinship terms such as “father” or
“brother.” In those rare cases that a letter primarily seems to have been based
on a single speech, or was even composed in the form of one, it was probably
indicative of a certain consensus among those present that this was the best
way to proceed and agreement that the argument was a powerful one.

The Iroquois letter-writing process was also influenced by the identity of
the actual writers. Older Iroquois, such as the highly influential Chief John
Blacksmith of Tonawanda (a removal opponent), often understood English but
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were unable to read or write it, and so were dependent on younger, western-
educated, and often acculturated men such as Ely S. Parker. Parker started out
as a teenage ‘runner” for the council, as someone who did the bidding of the
chiefs but who was elevated to a chief after this training.#® The collaboration
of older chiefs like Jemmy Johnson or John Blacksmith with younger men such
as Parker was often necessary if the Haudenosaunee were to communicate
with the federal government in writing. Yet such cooperation was not always
easy.? As Hauptman has remarked, in his private correspondence Parker was
not only highly critical of Blacksmith’s cautious approach, but also described
himself as being like a slave to the chiefs, indicating that at times he acquiesced
to their demands and instructions in spite of some misgivings.®® Men like
Parker would have seen their authority increase, and thus over time they may
have achieved a greater degree of influence over what was said and the phrasing
and style in the letters. However, even when they were acting as mere scribes,
those in Parker’s position chose what English phrases to use and exactly how
to convey the matters at stake. When the content of the letter was discussed in
the Iroquois language, this required English translation and undoubtedly also
had an impact on which kinds of law were invoked in the letters and the way
the law was used, since the person writing the message would most likely draw
on their own knowledge of United States laws.

It is probable that invocation of the two kinds of law in the letters to the
federal government on occasion constituted a deliberate strategy on the part
of the Haudenosaunee authors. As already mentioned, this may have been a
way of signaling that the two systems of law in Haudenosaunee eyes were not
mutually exclusive, especially as they had coexisted until fairly recently. Further,
it might also have been a way of indicating that while they were aware of
United States law, they, too, had a law and lived a legal existence. Significantly,
such a legal existence was one of the hallmarks of civilization, which was the
removal policy’s proclaimed goal.

While the appeal to different kinds of law was undoubtedly a product
of the process by which the letters were composed, sometimes it was prob-
ably the result of unresolved political disagreements among members of the
Confederacy over which law was most likely to stave off the threat of removal.
Often these conflicts took place along lines of family-based politics that had
developed over generations. More importantly, they are evidence that conflict
could no longer be managed through traditional methods. In the past, as
historian Olive Dickason has suggested, when unanimity in council had been
impossible to achieve, temporary or permanent fragmentation had made it
possible to accommodate such differences of opinion.9! But since colonization
had reduced the Iroquois’ land base, such fragmentation was no longer feasible,
and consequently those Iroquois determined to contest removal had to reach
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an agreement or compromise on their strategies. The famous orator Red Jacket
may have realized this by the end of the previous century, given that in 1797
at the Treaty of Big Tree he stated that land not only meant a certain amount
of autonomy vis-a-vis the white outside world, but also afforded other choices
to the members of the Confederacy.?2 By the time of the removal crisis, with-
drawal had become much more difficult, unless those in disagreement with the
others were prepared to move. Those members of the Confederacy who wrote
letters specifically to try to remain in their homelands and who disputed with
other Iroquois over the best way to accomplish this, were not willing to move.
Unless they were to split into small opposing factions—as indeed happened
with the relatively few proponents of removal—the Iroquois reservations had
to agree to some extent on a strategy vis-a-vis the federal government.?

The debates among those Iroquois having a say in the production of letters
to the federal government may have created or aggravated divisions among
the members of the Confederacy, contributing to increasing fragmentation.
Disputes over how best to deal with the federal government or to which
specific law to turn might have been factors in a split that occurred among the
Senecas in 1848. At that time Senecas resident on Cattaraugus and Allegany
modified the traditional system of government by establishing an administra-
tion patterned after that of New York State.%* They changed their governing
laws by adopting a constitution with elected leaders and a tripartite governing
structure, and became known as the Seneca Nation.% The decision-making
processes that determined input into letters then changed for members of the
Seneca Nation. This change is reflected in their letters, which at least initially
were signed by only person, usually the president or clerk.% Anthropologist
Thomas Abler identifies annuity-distribution arrangements as a factor in the
conflict among the Seneca. While this is correct, there was also the view that
the new governing structure would protect the Seneca better in the face of
removal, if we judge by the letters dedicated to the topic.9” A few years after
its creation, members of the new Seneca Nation explained to Commissioner
of Indian Affairs George W. Manypenny, “at no period since the first settle-
ment of this country by white people, has the ancient irresponsible form of
Government by chiefs been able to secure us against the arts and crafts of
land speculators.”® This sentiment was not a new one; for instance, in 1809
in a council at Buffalo Creek Iroquois warriors had threatened the chiefs with
death were they to sell any more land, but even these threats had been unable
to prevent further land cessions.® Drawing a lesson from past experience that
their own customary laws had been unable to protect them from land loss, the
letter to Manypenny suggests that the change of government had been effected
in the hope that this would better protect Iroquois land.
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Yet the newly created Seneca Nation's “progressive” acceptance of elements
of US law cannot be seen as a complete embrace of, and surrender to, the
United States and its legal system. While the Seneca Nation based their new
law on that of New York State and of the United States, it did not completely
abandon all elements of customary law. It even called for approval of all trea-
ties by three-fourths of all voters, as well as by three-fourths of a group of
people the constitution referred to as the “mothers of the nation.”19 After some
initial protests against being deposed by this new form of government, the “old
chiefs” entered and won the election for the council of elected chiefs in 1851,
as well as the elections held in 1852 and 1854.101

At much the same time as the creation of the Seneca Nation, the Tonawanda
Senecas were engaged in a separate process of constructing their own polit-
ical identity. Even though the ultimate aim of both groups of Senecas was
to protect themselves against further land losses and removal, the threat of
removal and the fight against it had led to a break between them, and in the
process their political organization turned to different systems of law. The
Tonawanda Seneca had limited options since, according to anthropologist
Elisabeth Tooker, “to abandon their system of governance by hereditary chiefs
would have undermined their best argument” about the treaties being invalid as
they had not agreed to them.192 This gave them a good reason to preserve much
of their customary system of law. In addition, the inquiries into the treaties of
1826 and 1838 had shown that the US legal system was unable to offer the
Haudenosaunee much in terms of protection, largely due to the unwillingness
of those in charge to enforce the laws, and this may have been a factor in the
Tonawanda Senecas’ decision to retain their customary laws and structures.

Arguably these differing conceptions on which law could offer the Iroquois
and their lands the best protection reveal that they refused to let the United
States decide what was best for them. They reserved the right to make their
own decisions according to their own evaluation of the situation, even if they
at times differed about this. Other tribes similarly struggled to work out what
was the best way to oppose removal. And many of the authors of the letters
agreed that they were unwilling to accept further loss and removal, no matter
what other disagreements they may have had.

CONCLUSION

In their removal-era correspondence with the federal government the Hauden-
osaunee often appealed to US law as well as their own Native customary law.
These appeals to two systems of law can probably be attributed to a number
of factors, including the ways in which the letters were composed and written.
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Often letters seem to have constituted compromises among letter writers who
were debating which law to appeal to, and eventual decisions to appeal to
both. By invoking both systems of law, the authors of the letters attempted
to portray irregularities as doubly illegal, in that both United States laws and
Native American laws were violated. The different versions of law invoked
in the correspondence could also have been a sign of growing disagreements
among the Iroquois over which law could protect them best. And in turn, the
discussions over the content of the letters to the federal government may have
contributed to growing disagreements among the Haudenosaunee.

In spite of disagreements over which kind of law to use, the Iroquois letter
writers, regardless of differences in their backgrounds, levels of education,
or acculturation, still generally agreed on one basic premise: that they were
unwilling to sell their lands and remove.193 The letters analyzed here confirm
Laurence Hauptman’s argument that, far from being mere victims at the mercy
of the United States, Iroquois letter writers sought to actively shape their
destiny and to influence the way in which the United States treated them, and
that they employed their own ideas of law in trying to do s0.104
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