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UNEQUAL PUNISHMENT: REPEALING FELONY 
MURDER SPECIAL CIRCUMSTANCES
BY JOANNE SCHEER

The California penal code governing 
“special circumstances” pertaining to 
first-degree murder demands that man-
datory capital punishment—that is, 
the death penalty or a death-in-custody 
sentence of  life in prison without the 
possibility of  parole (LWOP)—be 
imposed upon a person when a death 
occurs during the commission of  anoth-
er underlying felony, such as robbery.1  
In order to convict someone of  “felony 
murder special circumstances,” and 
sentence them to one of  these two forms 
of  death penalty, a prosecutor does not 
have to prove that someone killed inten-
tionally. Furthermore, those convicted 
do not need to be the actual perpetrators 
of  the killing. As long as a prosecutor 
can prove they were a major participant 
in committing one of  the 13 underlying 
offenses, and that they acted with “reck-
less indifference,” they can be convicted.
 

WHILE FELONY MURDER 
does not require a prosecutor to 

prove that a defendant killed anyone, 
intentionally or not, it can be punished 
more severely than first-degree murder, 
which requires a prosecutor to prove a 
defendant intentionally, willfully, and 
maliciously perpetrated a killing. The 
minimum sentence for an intentional 
first-degree murder is 25 years to life, 
while the minimum sentence for felo-
ny murder special circumstances is ei-
ther the death penalty or LWOP.2

This particularity of  California crimi-
nal law thus relegates people convict-
ed of  felony murder to staggeringly 
disproportionate sentences. It also 
has particularly detrimental effects on 
women and on transgender and gender 
non-conforming people. Many of  the 
over 200 women and transgender peo-
ple in California women’s prisons serv-
ing LWOP were sentenced as aiders 
and abettors with special circumstanc-

es, including under the felony murder 
rule. The majority of  incarcerated 
women and transgender people were 
themselves survivors of  abuse, such as 
intimate partner violence, child abuse, 
sexual violence, and trafficking.3,4

The passage of  California Senate Bill 
1437 in 2018 has limited the condi-
tions under which defendants can be 
convicted and subsequently sentenced 
as aiders and abettors in certain felony 
murder cases.5 However, further re-
form is urgently needed to fully abol-
ish felony murder special circumstanc-
es and thereby ensure consistency in 
California sentencing law.

PROBLEM DESCRIPTION

The particularities of  California’s penal 
code have created a situation in which 
those convicted of  committing felony 
murder, whether or not the death was 
intentional, could suffer harsher pun-
ishments than those convicted of  in-
tentional first-degree murder. The min-
imum penalty for first-degree murder 
in California is 25 years to life. Howev-
er, the California Penal Code contains 
provisions that enumerate 22 special 
circumstances under which those who 
have been convicted of  first-degree 
murder must serve a minimum sen-
tence of  LWOP or the death penalty.6 

All but one of  these 22 provisions re-
quires that the killing be intentional. 
The exception allows for defendants 
who are convicted of  felony murder 
with special circumstances, regardless 
of  whether they were the actual killer 
or whether the killing happened inten-
tionally, to be sentenced to LWOP or 
the death penalty. Thus, those convict-

Author Joanne Scheer at a Drop LWOP rally. 2018. Photograph. Source: Drop LWOP Coalition.
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ed of  intentional first-degree murder 
without a special circumstance can be 
sentenced to 25 years to life, but those 
convicted of  felony murder with spe-
cial circumstances, whether or not they 
intended for the death to happen, must 
be sentenced to LWOP or the death 
penalty.

While the legal theory of  felony mur-
der has existed for many years, origi-
nating in eighteenth-century England, 
ballot initiatives passed in California 
in the last four decades have expand-
ed the number of  special-circum-
stance crimes for felony murder, and 
first weakened and then removed the 
necessity of  proving intent, thus pre-
cipitously expanding the number of  
people convicted under felony murder.

The 1977 death penalty law made it 
clear that no one could be sentenced 
to LWOP or death for first-degree 
murder unless that person intended to 
kill the victim.7 While one who only 
aided another in committing a felo-
ny could be convicted of  first-degree 
murder, the 1977 law required that per-
son be physically present and intend 
the death before special circumstanc-
es could be found.8 In 1978, voters 
passed Proposition 7, which replaced 
that more specific language with the 
much broader and more ambiguous 
“intent to kill.”9 In addition, in the case 
of  felony murder, Proposition 7 con-
tained two contradictory clauses that 
introduced ambiguity around the ne-
cessity of  proving intent. One clause 
listed the underlying crimes that would 
trigger the felony-murder rule, but did 
not specify that intent was necessary,10 
while another clause mandated that 
prosecutors prove intent-to-kill in fel-
ony murder cases in order to convict 
for first-degree murder.11 This ambi-
guity seems to have resulted in an in-
creased number of  false convictions.12

Proposition 115, The Crime Victims 
Justice Reform Act (passed in 1990), 
removed that ambiguity once and for 
all by making it possible to convict 
without proof  of  intent. Proposition 
115 mandated that those aiders/abet-
tors who acted with “reckless indif-
ference to human life and as a major 
participant” could also be convicted of  
first-degree felony murder, removing 
the requirement of  intent.13

Recent legislation has limited, but not 
eliminated, the basis for felony-murder 
convictions. SB 1437 (2018) allows a 
person previously convicted of  sec-
ond-degree felony murder (for being 
an accomplice under the felony-mur-
der rule), or through the “natural and 
probable consequences” theory of  
law, to petition their original court of  
conviction for a resentencing to the 
underlying felony only.14 It also allows 
those currently undergoing trial a sim-
ilar basis for challenging the charge of  
felony murder. Natural and probable 
consequences is a legal theory that 
asserts culpability if  it can be proven 
that an aider/abettor could have rea-
sonably foreseen that a death could 
occur as a direct result of  the under-
lying crime. Though district attorneys 
across California have challenged the 
constitutionality of  SB 1437 in the 
courts, such cases have slowed, but not 
prevented, the application of  the new 
statute. A number of  petitioners have 
been released under the new statute, 
most notably Adnan Khan, the first 
person released under the new law and 
the co-founder of  Re:Store Justice, the 
criminal justice reform organization 
that spearheaded SB 1437.15

As encouraging as these instances are, 
there is still much work to be done to 
eliminate the felony-murder category 
altogether. SB 1437 does not apply to 
everyone convicted of  felony murder 
special circumstances, only those who 

were prosecuted and convicted of  sec-
ond-degree felony murder as an aider/
abettor or under the natural and prob-
able consequences doctrine. Those 
who were convicted of  felony murder 
with a special circumstance as a major 
participant, or as acting with reckless 
indifference to human life; as the actu-
al perpetrator of  the killing; as an aid-
er/abettor with the intent to kill; or if  
the person killed was a police officer in 
the performance of  his or her duties, 
are not eligible for resentencing under 
SB 1437.

CRITIQUE

These felony-murder provisions lend 
themselves to capricious and unjust 
sentencing. While malice for burglary 
and other offenses clearly does not 
equal malice for murder, people are 
being punished as if  it does. In addi-
tion, the decision to charge someone 
with special circumstances for felony 
murder (rather than simply for the un-
derlying felony or for felony murder 
without special circumstances) is at the 
sole discretion of  the District Attor-
ney, resulting in inconsistent, unequal, 
and potentially biased application of  
this lethal law.

Felony murder violates key tenets 
of  the state’s own definition of  ap-
propriate punishment. In the People v 
Dillon (1983) decision, the California 
Supreme Court states that “the state 
must exercise its power to prescribe 
penalties within the limits of  civilized 
standards and must treat its members 
with respect for their intrinsic worth 
as human beings.” It further states, 
“punishment which is so excessive as 
to transgress those limits and deny that 
worth cannot be tolerated.” They con-
clude that a punishment may violate 
the California constitutional prohibi-
tion “if, although not cruel or unusual 
in its method, it is so disproportionate 
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certain portions of  Proposition 115. 
Proposition 115 was written so that 
it could be changed by either a ballot 
initiative or a two-thirds majority vote 
in the legislature. Anticipating the dif-
ficulty of  garnering enough support 
to win a two-thirds majority vote or to 
win a ballot initiative, the authors of  
SB 1437 only changed language not 
directly specified in either proposition. 
As such, the main provisions defining 
felony murder special circumstances—
that is, intent-to-kill or “acting with 
reckless indifference and as a major 
participant”—remain unchanged by 
SB 1437. We therefore recommend in-
troducing legislation, passed by a two-
thirds majority, to abolish sections of  
the California Penal Code that punish 
people convicted of  felony murder 
special circumstances regardless of  in-
tent to kill. 

Joanne scheer is the 
founder of  the Felony Mur-
der Elimination Project, a 
growing group of  concerned 
citizens whose goal is the 
elimination of  the felony 

murder rule from California law. When her 
only child (Tony Vigeant, featured in the pic-
ture with his mother) was convicted under the 
felony murder rule and sentenced to the death 
sentence of  life in prison without the possibility 
of  parole, she began the work of  bringing an 
end to one of  the most heinous of  California’s 
laws.  Striving not only to eliminate the felony 
murder rule, the Felony Murder Elimination 
Project endeavors to bring relief  to those who 
are serving harsh and disproportionate sen-
tences imposed by the rule’s application.

With nothing but the resolve to eliminate a 
law that so easily and unjustly sentences youth 
to death, she sponsored Assembly Bill 2195 
in 2016, co-sponsored Senate Concurrent 
Resolution 48 in 2017, and co-sponsored 
Senate Bill 1437 in 2018, which virtually 
eliminated second-degree felony murder and 
the natural and probable consequences doc-

to the crime for which it is inflicted 
that it shocks the conscience and of-
fends fundamental notions of  human 
dignity.”

The United States is one of  the few 
countries in the world to use the fel-
ony-murder rule.16 Acknowledging 
the capriciousness and unfairness of  
this rule, England, its country of  ori-
gin, abolished the felony-murder rule 
in 1957.17 Various states in the Unit-
ed States have also abolished the fel-
ony-murder rule, including Hawaii, 
Kentucky, Michigan, Ohio, and New 
Hampshire.18

RECOMMENDATIONS

We recommend that the California Pe-
nal Code be amended to abolish spe-
cial circumstances penalties for felony 
murder, so that the criteria of  prov-
ing intent-to-kill is consistent with all 
other determinations of  the charge 
of  murder, regardless of  whether or 
not the deaths happened during the 
commission of  an underlying felony. 
This would require abolishing those 
sections of  the California Penal Code 
that punish people convicted of  felo-
ny murder regardless of  intent, that is, 
Penal Code sections 190.2(b), 190.2(c), 
and 190.2(d).19

These changes to the Penal Code 
could only be implemented via a ballot 
initiative or a two-thirds majority vote 
in the state legislature. Proposition 
7 and Proposition 115, which estab-
lished the current statutes governing 
felony murder special circumstanc-
es, were ballot initiatives. Changes to 
Proposition 7 that abolish felony mur-
der special circumstances altogether 
would require another ballot initiative. 
Abolishing the sections of  the Penal 
Code that punish those convicted of  
felony murder special circumstances 
without intent-to-kill means changing 

trine. She continues to fight for the elimina-
tion of  first-degree felony murder and special 
circumstances.
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