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ABSTRACT OF THE DISSERTATION 

 

The Politics of Transitional Justice:  

Seeking to end more than 50 years of war in Colombia 

 

by 

 

Saskia Nauenberg Dunkell 

Doctor of Philosophy in Sociology  

University of California, Los Angeles, 2018  

Professor Edward T. Walker, Chair  

 

 In the last 30 years, transitional justice has spread around the world as an expected 

approach for countries dealing with human rights abuses in the wake of mass violence. While 

at first glance this seems to indicate that states around the world are becoming more 

homogenous in how they redress victims, a closer look shows that transitional justice 

measures have been established in disparate ways. Drawing on sixteen months of fieldwork 

in Colombia, South America, this research offers a more dynamic theoretical understanding 

of the historical, social, and political processes involved in establishing transitional justice in 

a distinct national context. Following a multi-sited approach, my study moves from 

interviews with community leaders in areas of the countryside heavily affected by violence to 

meetings at the Presidential Office for Human Rights, in order to understand Colombia’s 

history of transitional justice, the role of international human rights laws in Colombia, and 

the victims’ agreement at the 2012-2016 peace talks between the Colombian government and 

FARC guerrillas.  
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 I introduce the concept of selective decoupling to examine how states like Colombia 

adopt some components of a global transitional justice framework, while rejecting or altering 

other aspects in response to national pressures. I argue that four mechanisms—the 

institutional statement, historical precedents, global position, and political struggles—explain 

how and why transitional justice is selectively decoupled. The chapters of the book are 

organized around these mechanisms. 

 Chapter 1 describes how the concept of transitional justice emerged and became a taken 

for granted response for states transitioning from violence. I argue that the malleability of 

transitional justice has allowed individuals with different political goals to promote these 

measures for diverging purposes. Chapter 2 chronicles Colombia’s history of internal 

conflict, previous peace agreements with guerrillas and paramilitaries, and past attempts to 

negotiate peace with the FARC, to demonstrate that the way different administrations have 

approached the conflict in Colombia has structured and foreclosed opportunities to address 

past violence. Chapter 3 traces the history of international human rights laws and institutions 

and shows that Colombia has adopted a posture of strategic embrace, by welcoming human 

rights language, measures, and policies in formal settings, as a tactic for resisting outside 

involvement. Chapter 4 provides an in-depth look at the political struggles behind the state’s 

transitional justice approach for paramilitaries in 2005, and how this process has impacted 

subsequent agreements in Colombia. Chapter 5 brings these four mechanisms together to 

explain the selective decoupling of the 2015 transitional justice agreement, the 

Comprehensive System for Truth, Justice, Reparations and Non-Repetition, which appears to 

follow global standards, while incorporating radical innovations that depart from 

international norms. And finally, Chapter 6 argues that scholars and practitioners should 

reconsider why transitional justice is established, whom these measures are for, and how they 

can redress victims of human rights violations.  
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Chapter 1 
 

The Institutional Statement: 
 Establishing Transitional Justice in Colombia 

 
“Each one has to do with the rights of victims... It’s not that justice is privileged, or only 
truth is privileged, instead they all are privileged: justice, truth, reparations, and guarantees 
of non-repetition.”  

 
 

Clara described the violence in her town when Montes de María became an epicenter 

of the Colombian conflict in the late 1990s.1 During this time, armed groups spread terror, 

committing every type of human rights violation imaginable—from perpetrating massacres to 

kidnapping family members, raping civilians, and forcibly disappearing neighbors. As the 

war intensified, people in her town could no longer move freely in the territory, and there was 

a sense that they were being held captive, virtually isolated from everything. Clara is a victim 

of both guerrilla and paramilitary violence. In 1998, paramilitaries murdered her brother. 

Only two years later, guerrillas placed a bomb in the town square, burning her niece alive. 

While still visibly devastated by the loss of her brother and niece, Clara’s resilience to lead 

regional peacebuilding efforts was moving. “Not to create the perception that we are poor 

victims”, she made clear in our interview, “we are the subjects of rights and we have 

something to say” (Interview, August 2016).  

Clara is one of more than eight million victims of the armed conflict who have 

pressed the Colombian government to establish a transitional justice approach that will 

redress the violence she has survived. Transitional justice refers to the judicial and non-

judicial measures that states use to address large scale or systematic human rights violations 

in the wake of mass violence. It includes criminal prosecutions (through national courts, 

hybrid courts, or the International Criminal Court), truth commissions, reparation programs 

(distributing symbolic and material benefits to victims of the conflict), institutional reform 

                                                             
1 As I explain further in my methodological section, some names have been changed to protect victims’ 
identities.  
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(transforming the military, police, or other state institutions into instruments of public service 

and integrity), and memorialization efforts (museums and commemorations to preserve a 

collective memory of past abuses) (International Center for Transitional Justice, 2009).2  

In the last three decades, a network of expert consultants from international 

governmental and nongovernmental organizations have normalized, institutionalized, and 

mainstreamed transitional justice as a natural and expected response to conflict and mass 

atrocities (Sharp, 2015, McEvoy, 2007).3 Some scholars refer to these global developments as 

a “justice cascade” or a “truth cascade” to describe how governments have increasingly felt 

the need to implement transitional justice in the wake of mass violence (Sikkink, 2011; Daly, 

2008; Roht-Arriaza & Mariezcurrena, 2006). A normative framework has defined states’ 

obligations to redress gross human rights abuses and violations of international law in the 

aftermath of mass violence based on four transitional justice principles: 1) victims’ right to 

justice, 2) victims’ right to truth, 3) victims’ right to reparations, and 4) guarantees of non-

recurrence.4 Over the years, transitional justice has become a hegemonic lens for states 

emerging from conflict, such that nearly every contemporary state transitioning from 

authoritarian rule or civil war considers establishing these measures (Hayner, 2011; Gready 

& Robins, 2014). 

While at first glance this seems to indicate that states around the world are becoming 

more homogenous in how they address legacies of violence, a closer look shows that 

transitional justice measures have been established in disparate ways in distinct contexts 

(Subotić, 2012). This variation requires further examination: What can explain the apparent 

global convergence of states assuming transitional justice measures to address human rights 
                                                             
2 Further information on transitional justice is available at: https://www.ictj.org/about/transitional-justice 
3 Subotić (2012) describes how the UN Office of the High Commissioner for Human Rights (OHCHR) 
systemized and codified transitional justice mechanisms in a series of manuals, and how a highly skilled 
professional industry of advocates emerged. 
4 International instruments with these principles are available at: 
http://www.ohchr.org/EN/Issues/TruthJusticeReparation/Pages/InternationalInstruments.aspx 
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violations while there remains significant variability in how these measures are established 

and implemented? Moreover, as states adopt transitional justice measures, what factors 

shape how they are established, contested, and transformed in particular national contexts? 

And finally, what do state-level deviations tell us about the extent to which transitional justice 

measures serve victims?  

To address these questions, this book examines how transitional justice has developed 

globally and been used to address human rights violations in Colombia. Drawing on 

extensive fieldwork conducted during talks to establish a transitional justice agreement at the 

2012-2016 peace negotiations between the Colombian government and the Revolutionary 

Armed Forces of Colombia (Fuerzas Armadas Revolucionarias de Colombia, or the FARC), 

I present two main arguments.5 First, I argue that the very human rights language used to 

justify transitional justice in diverse contexts makes these measures susceptible to 

appropriation for different purposes. This chapter demonstrates how the universal rights 

underlying a global transitional justice framework have helped diffuse these measures as an 

appropriate response to a vast array of circumstances. At the same time, idealized transitional 

justice principles have often obscured the social and political dynamics behind how these 

measures are established in particular contexts.  

Second, I challenge a common assumption about how human rights institutions and 

policies have diffused around the world, to show that states do not necessarily adopt global 

frameworks in full. Instead, I introduce the concept of selective decoupling to argue that 

states adopt some policies and practices to signal their commitment to a global norm, while 

discarding or altering other aspects to serve national interests. I theorize that four 

mechanisms—1) the institutional statement, 2) historical precedents, 3) global position, and 

                                                             
5 The FARC later added  “People’s Army” (“Ejército del Pueblo” or EP) to its name. In this book I refer to the 
group as “the FARC.” 



 4 

4) political struggles—explain how and why transitional justice is selectively decoupled in 

particular contexts.  

This advances sociological theories of globalization by identifying the factors that 

constrain and enable the establishment of global models in particular national settings 

(Saguy, 2003). Too often discussions of universal human rights float above the realm of 

practical application and refer to a transcendent narrative of evolution and progress that 

neglects the agency of individuals and provides little analysis of power, conflict, and 

resistance (Shaw, Waldorf, & Hazen, 2010; Gille & Riain, 2002). As the United Nations 

Special Rapporteur on the promotion of truth, justice, reparation and guarantees of non-

recurrence noted in a 2017 report, much of the literature on transitional justice has been 

dominated by aspirational thinking without adequate efforts to monitor and evaluate actual 

results.6 In response, this study replaces abstract descriptions of the globalization of 

transitional justice with concrete observations of how individuals, communities, and 

organizations struggle and negotiate over different measures. 

I focus on Colombia because the state has extensive experience establishing 

transitional justice measures to address extreme levels of violence. Colombia has been at civil 

war for more than five decades, the longest running conflict in the western hemisphere. 

Between 1980 and 2002, Colombia was considered one of the most violent countries in the 

world in terms of homicides per inhabitants. It also experienced the world’s highest levels of 

kidnappings, and the third highest level of forced displacement after Sudan and Iraq 

(Restrepo, 2012). Yet, in the midst of this ongoing conflict, various administrations have 

negotiated peace processes with different armed groups. As a result, the state has a rich 

history of establishing and implementing transitional justice measures that can be 

                                                             
6 United Nations General Assembly Human Rights Council Thirty-sixth session 11-29 September 2017 Agenda 
item 3 Promotion and protection of all human rights, civil, political, economic, social and cultural rights, 
including the right to development A/HRC/36/50/Add.1 



 5 

productively compared with one another. Specifically, this has led to separate transitional 

justice approaches for paramilitaries and guerrillas at different points in time. In 2005, 

President Álvaro Uribe Vélez’ government established the Justice and Peace Law (Ley de 

Justicia y Paz) to demobilize paramilitaries, while in 2015 President Juan Manuel Santos 

established the Comprehensive System for Truth, Justice, Reparations and Non-Repetition (el 

Sistema Integral de Verdad, Justicia, Reparación y No Repetición) during peace talks with 

the FARC guerrillas. By drawing on fieldwork carried out during the 2012-2016 Colombian 

peace talks, as the state was establishing a transitional justice approach with the FARC, my 

research inhabits this process with individuals and opens the black box of intermediation 

between global norms, practices, and discourses and national interests and demands. 

Importantly, this study reveals the power and interests behind particular approaches. 

While advocates have increasingly claimed that transitional justice is centered on victims, my 

research examines how various measures have been established and implemented in 

Colombia to bring to light the politics of this process. This provides a more nuanced account 

of how survivors like Clara can use transitional justice as a means to claim rights to justice, 

truth, reparations, and non-repetition, and when the outcomes of a transitional justice 

approach counter the supposed goals of these human rights measures. As transitional justice 

systems are increasingly established in post-conflict states, there is a critical need to better 

understand the concrete manifestation of these global frameworks in distinct and varied 

national contexts.  

 

Contemporary History of Transitional Justice 

In a relatively short period of time, states have begun including transitional justice 

agreements in peace accords and peacekeeping strategies as an accepted and even taken for 

granted approach for dealing with human rights abuses (Leebaw, 2008; Sharp 2015; Subotić, 
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2012). The United Nations’ Special Rapporteur notes in his 2017 global study that, 

“transitional justice has become part of the repertoire of measures that countries undergoing 

different types of transitions are expected to implement” (p.15, my emphasis).7 While early 

adopters established transitional justice measures to address transitions away from 

authoritarian rule, later adopters have used these measures as redress for victims of human 

rights abuses in a range of conflicts.  

Transitional justice as it is understood today, emerged in the late-1980s to mid-1990s, 

when scholars and practitioners first coined the term and established a field of scholarship 

and practice (Leebaw, 2008; Bell, 2009; Arthur, 2009; Rowen, 2017).8 The term was 

invented to signal a new type of human rights activity after the Second World War, as a 

worldwide system of human rights protections expanded with the adoption of the United 

Nations charter in 1945, the Universal Declaration of Human rights in 1948, and the 

Nuremberg trials between 1945 and 1949 (Arthur, 2009; Hafner-Burton & Tsutsui, 2005; 

Teitel, 2003).9 Initially, major human rights groups mobilized to improve ongoing human 

rights conditions by ‘naming and shaming’ repressive regimes. However, as some Latin 

American states transitioned from authoritarian rule to democracy in the mid-1980s, several 

groups shifted their strategies towards examining past abuses and preventing the recurrence 

of violence (Arthur, 2009). Advocates promoted the idea that a durable peace requires states 

to deal with extensive human rights abuses (Leebaw, 2008; Arthur, 2009). 

 As transitional justice became a field of study and practice, experts deliberated the 

relationship between ‘truth and justice’, ‘punishment and impunity’, and ‘justice and peace’ 

                                                             
7 A/HRC/36/50/Add.1 available at: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G17/233/98/PDF/G1723398.pdf?OpenElement 
8 The idea of transitional justice is not a uniquely modern phenomenon, and some scholars have included cases 
of transitional justice more than 2,000 years ago in ancient Athens (Hinton, 2010; Leebaw, 2008; Arthur, 2009). 
9 Scholars have argued that the lack of international accountability mechanisms between the Nuremberg 
tribunals and ad hoc international tribunals in Rwanda and the former Yugoslavia in part was due to the Cold 
War as well as fears by powerful states that they would be held accountable for crimes committed in the 
colonies (Arthur, 2009). 
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(Teitel, 2014). For example, several key debates were raised at the Aspen Institute in 

November 1988, at a meeting to compare diverse national experiences and establish a set of 

core principles for addressing human rights abuses during transitions (Orentlicher, 2007; 

Arthur, 2009). One view, the minimalist approach, argued that prosecuting perpetrators could 

undermine the transition to a fragile democracy, and this risk outweighed the potential value 

of criminal trials. In the context of Latin America, there were concerns that military juntas, 

which had formally ceded political power to democratically elected governments, could 

endanger a fragile transition to democracy if their amnesties were not upheld. Another view, 

the maximalist approach, contended that prosecuting perpetrators would strengthen not 

threaten fragile democracies, by building renewed confidence in norms and institutions 

(Arthur, 2009; Olsen, Payne and Reiter, 2010). Some critics warned that the call for ‘national 

reconciliation’ could be a watchword for impunity (Orentlicher, 2007).  

While these concerns primarily grew out of Latin America’s particular political 

context, other states began establishing transitional justice to address a variety of conflicts in 

different regions, complicating debates over justice, truth telling, and amnesties in the wake 

of mass violence.10 Subsequent transitional justice measures were invoked to address a 

diverse set of conflicts involving different levels of violence—from mass atrocities in Sierra 

Leone, to long standing low level violence in Northern Ireland, to Sri Lanka, where the state 

denied a civil conflict existed (Bell, 2017). These varied conflicts had different regional 

dynamics, balances of power, and foreign involvement, which altered the objectives and 

direction of proposed transitions. In some cases, states began establishing accountability for 

past wrongs even when there was no clear political transition (Teitel, 2014). Transitional 

justice became relevant to post conflict transitions everywhere, regardless of the type of 

abuse and regime (Orentlicher, 2007; Subotić, 2012). 

                                                             
10 In the 1980s a number of countries in Africa, such as Uganda and Zimbabwe, also established transitional 
justice mechanisms to address violence (Hinton, 2010; Hayner, 2011). 
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As policymakers began advocating for transitional justice approaches in a range of 

civil conflicts and other types of transitions, they included political and social goals that 

extended beyond accountability to include different aims such as ‘resolving intractable 

conflicts’ or ‘state-building’. In particular, South Africa’s Truth and Reconciliation 

Commission, from 1995 to 2002, initiated a shift in the moral language used to promote 

transitional justice. This marked the rise of a therapeutic approach to post-conflict state 

building, focused on reconciliation (Moon, 2008). Transitional justice expanded into the areas 

of conflict resolution and peacebuilding, offering tools to tackle a variety of objectives during 

negotiated transitions (Bell, 2009; Jeffery & Kim, 2013). 

As the concept of transitional justice has grown to entail a wide array of measures—

including truth commissions, criminal trials, reparations, and memorials—for a range of 

transitions—from regime changes to peace agreements—the field has coalesced around a 

normative legal framework. The core of transitional justice lies in state obligations, under 

international human rights law and international humanitarian law, to 1) investigate, 

prosecute and punish those accused of serious rights violations (the right to justice); (2) 

reveal to victims and society at large all known facts and circumstances of past abuses (the 

right to truth); (3) provide victims with restitution, compensation, and rehabilitation (the right 

to reparations); and (4) ensure that these violations are prevented in the future (guarantees of 

non-reoccurrence) (p.4-5).11 As a Regional Coordinator at the Colombian Agency for 

Reintegration described, “Each one has to do with the rights of victims... It’s not that justice 

is privileged, or only truth is privileged, instead they all are privileged: justice, truth, 

reparations, and guarantees of non-repetition” (Interview, May 2016). Advocates have 

promoted transitional justice as a means to operationalize these rights in the wake of mass 

violence.  

                                                             
11 A/HRC/36/50 Available at: https://undocs.org/A/HRC/36/50 
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The Global Diffusion of Transitional Justice: A Sociological Approach  

Theoretical advances in the sociology of globalization and organizations offer a 

productive starting point for understanding how transitional justice measures have 

proliferated around the world and become an assumed approach for addressing mass 

violence. The global spread of transitional justice has not simply been a form of coercive 

imposition by powerful multinational organizations or strategic compliance, nor has it been 

based on rational choices by autonomous states making evidence based decisions. Instead, 

transitional justice measures have increasingly been implemented to address varied types of 

mass violence in diverse contexts, despite inconclusive evidence of their achievements 

(Rowen, 2017). This research draws on insights from world society theory (WST), a 

framework that presents an alternative to rational theories of how states and institutions 

operate, to understand the global spread of these measures. 

Building from neo-institutional theory, WST begins with the premise that states face 

uncertain worlds, and thus are influenced by external guidance to reduce their uncertainty.12 

WST re-conceptualizes states as social enactors of global models rather than autonomous 

actors pursuing efficient and calculated interests (Frank, Hironaka, & Shofer, 2000; Dori, 

2008). According to the theory, states restructure their policies based on socially constructed 

cultural logics legitimated by experts and organizations in global settings to guide the 

practices, policies, and operations of state institutions instead of pursuing strategies 

deliberately tailored to their particular needs (Meyer & Rowan, 1977). This approach offers a 

useful lens for understanding why disparate states around the world have established 

transitional justice measures to address a heterogeneous range of human rights violations, 

despite vast differences in resources and traditions (Nauenberg, 2015).  

                                                             
12 Since 2010, neo-institutional theory has been the dominant school of thought within organization studies 
(Alvesson and Spicer, 2018). 
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Over the years, cultural logics about how transitional justice ensures accountability, 

uncovers the truth, promotes reconciliation, facilitates peace, and prevents future violence, 

have helped make these measures a taken for granted response to past violence. Advocates at 

the United Nations and the International Center for Transitional Justice have promoted a 

combination of transitional justice measures based on assumptions that these interventions 

“will be able to ensure vaguely defined, idealistic goals” (Rowen, 2017, p.39). The 

transcendental character of transitional justice’s cultural logics both empowers them with 

prestige while making them applicable to a diverse array of circumstances (Meyer, 2010).  

Transitional justice objectives such as “reconciliation”, “truth”, and “peace” are 

polysemic concepts that are difficult to measure because they can be defined and pursued 

through disparate approaches. For example, reconciliation can be applied to a diverse array of 

circumstances without substantiation, and practitioners may interpret this in distinct ways 

(Rosoux, 2009; Meyer, 2010; Nauenberg, 2015). As the director of a regional peacebuilding 

organization in Colombia explained to me, “reconciliation sometimes becomes a fad. 

Everyone talks about reconciliation, but at the moment of truth, everyone is talking about 

something different. So I think there are as many conceptions of reconciliation as there are 

people” (Interview, June 2016). Previous studies have shown that transitional justice 

measures can be established to pursue reconciliation through entirely different means with 

distinct intentions. For example, the South African Truth and Reconciliation Commission 

offered political amnesties to promote reconciliation, while the International Criminal 

Tribunal for Rwanda held that punishments were a requisite for reconciliation (Palmer et al., 

2012).  

 Similarly, transitional justice measures that are established to “uncover the truth about 

past violence” can have different intentions and outcomes. Advocates argue that dramatic 

shifts in global norms for dealing with past violence have made it increasingly difficult for 
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states to quell calls for accountability and revelations about dark aspects of their national 

history (Call, 2004; Sikkink, 2011; Berger, 2012). However, critics counter that narratives 

accepted as the truth are not monolithic and objective, but often fraught with multiple, 

contradictory interpretations of the past, competing for the power to rewrite history 

(Chapman & Ball, 2001; Kligman & Verdery, 2011). While in some cases the ‘truth’ is used 

to counter repressive politics of forgetting and silencing, in other instances it can serve to 

mobilize chauvinist or fundamentalist politics (Huyssen, 2000). In spite of these divergent 

motives and effects, transitional justice advocates have relied on claims about the benefits of 

truth telling to promote a standard repertoire of international peacebuilding activities 

(Mendeloff, 2004). 

Much of the development and spread of transitional justice has been driven by 

principles about the purported strengths and weaknesses of different measures, rather than 

relying on evidence (Mendeloff, 2009; Thoms et al. 2008; Nauenberg 2015). While these 

cultural logics are not necessarily false, they may not always be the most appropriate 

approach in different contexts. However, as states have adopted global models, they have 

perpetuated the idea that the measures actually work (Meyer & Rowan, 1977). As a result, 

transitional justice spread around the world before research began systematically examining 

the impact of transitional justice measures on various sectors of society (Van der Merwe et al. 

2009; Nauenberg, 2015). By relying on cultural logics, transitional justice has been purported 

as universally applicable in different contexts whether or not measures have been ‘proven’ to 

be effective (Meyer & Rowan, 1977).  

 

Three Channels of Influence Diffusing Transitional Justice  

World society theory (WST) describes three types of influences—regulative, 

normative, and cultural-cognitive—that lead states to adopt global models. Regulative 
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influences refer to the diffusion of policies through an authority that has the power to 

establish rules, survey implementation, and provide punishments or rewards for compliance. 

Normative influences transpire through networks of experts that convince states to adopt 

practices that serve their internal interests. Lastly, cultural-cognitive influences occur via 

shared conceptions of social reality that guide what is ‘think-able’ in a given cultural context 

(Scott, 2008, Cole, 2012). These channels of influence overlap and mutually reinforce one 

another, to help explain how transitional justice diffused worldwide and became an assumed 

feature of the Colombian governments’ efforts to end more than 50 years of civil war. 

The impact of regulative influences—formal rules that are enforced through external 

rewards or sanctions for compliance—is evident in the way that international law has led 

states to adopt global transitional justice models. As Chapter 3 will describe in more detail, 

international laws and policies have played an increasingly important role regulating the 

transitional justice approach that is implemented. For example, international law has firmly 

pushed the norm that amnesties cannot be granted for international crimes, such as genocide, 

or crimes against humanity (Fletcher & Weinstein, 2002).13 In 1998, states from around the 

world convened at a diplomatic conference in Rome to establish a permanent international 

court, the International Criminal Court, as a means to ensure accountability for the most 

serious crimes of concern for the international community (Bosco, 2014). These international 

laws and institutions have helped catalyze national accountability efforts (Orentlicher, 2007; 

Sikkink, 2011).   

 Meanwhile, multi-national systems of rights protections also developed at the regional 

level to address human rights violations. Even before the Universal Declaration of Human 

Rights, the Organization of American States (OAS) drafted the American Declaration of the 

                                                             
13 While intergovernmental bodies have increasingly condemned amnesties for serious human rights violations, 
amnesty laws have continued to be passed at a steady rate since the 1970s. Many of these amnesty laws impose 
conditions on offenders to cooperate and disclose the truth about past crimes, making this an important aspect of 
transitional justice (Mallinder & McEvoy, 2011). 
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Rights and Duties of Man in 1948. In 1978 the American Convention on Human Rights 

entered into force, and created two authorities to observe human rights violations: the Inter-

American Commission on Human Rights—which prepares reports to assess human rights 

situations in member states, suggests that member states pass human rights laws, and 

provides recommendations—and the Inter-American Court of Human Rights—which 

provides binding adjudication and enforcement, and can issue orders and award 

compensation to victims (Hafner-Burton, 2013).14 

As law has become the dominant discourse of transitional justice and advocacy has 

become increasingly legalistic, scholars have noted various benefits and pitfalls (Fletcher & 

Weinstein, 2002; Subotić, 2012; Teitel, 2014). A legalistic frame allows transitional justice 

advocates to portray their claims as universally relevant and objective. These claims to 

justice, rationality, and uniformity are particularly appealing in times of profound political 

and social transition (McEvoy, 2007). However others note with concern that an “over-

legalization” of the language and tactics of human rights can create an insensitive distance to 

the topic, and lose sight of the fact that “more than a set of treaties and constitutional norms, 

human rights are moral claims about the intrinsic value of every human being” (Rodríguez-

Garavito, 2017, p.11).  

This book further critiques the legalization of human rights by challenging the way 

legal language is used to present transitional justice as apolitical. While transitional justice 

strategies are implemented based on legal norms and universal rights, these strategies often 

reflect dominant political interests (Snyder & Vinjamuri, 2015). Thus, it is important to pay 

attention to the “black box of politics” that supports particular legal responses (Hagan & 

Levi, 2007). In some cases, transitional justice measures have been used to delegitimize 

                                                             
14 Some governments in the Americas, such as the United States, have not ratified the convention and accepted 
the court’s authority. However, the American Declaration of the Rights and Duties of Man was adopted in 
Colombia’s capital, Bogotá, and Colombia is one of 25 states that ratified the convention (more information is 
available at http://www.oas.org/en/iachr/mandate/what.asp). 
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political opponents, ensure the impunity of dominant groups, and construct partial historical 

narratives that reinforce the power of particular actors (Subotić, 2009; Snyder & Vinjamuri, 

2015). Governments may even try to ‘prove’ an allegation of wrongdoing cannot be true 

because they have ratified various human rights conventions (McEvoy, 2007). Thus, while 

demonstrating that international law has been an important regulative influence, this study 

uncovers the political, cultural, and social dimensions of how human rights laws are invoked 

and practiced (Darian-Smith, 2013; Dale & Kyle, 2016).   

WST’s second channel refers to normative influences of transnational actors that 

accredit state activities and offer expert sources of information about following norms and 

values (Scott, 2008). Over the years there has been a dramatic increase in human rights 

NGOs, including an international network of institutions and individuals that developed to 

spread transitional justice measures (Subotić, 2012).15 In particular, nongovernmental 

organizations, such as the International Centre for Transitional Justice (ICTJ), have promoted 

transitional justice measures in diverse contexts. Moreover, the field is now associated with a 

large academic literature, university programs, research centers, and places for publication, 

such as the International Journal of Transitional Justice (Hinton, 2010). In conjunction with 

these developments, scholars and practitioners have encouraged a range of transitional justice 

measures—including truth commissions, trials, reforms, and reparations—that are meant to 

be mutually constitutive (Orentlicher, 2007; Gready & Robins, 2014). For example, scholars 

argue that criminal trials should be complimented by other measures in order to promote 

social repair (Fletcher & Weinstein, 2002). The United Nations endorses pursuing a 

                                                             
15 Subotić (2012) examines some of the major transitional justice advocacy organizations such as Human Rights 
Watch (International Justice Program), Amnesty International (Campaign for International Justice), 
International Center for Transitional Justice (ICTJ), Center for Justice and Accountability (CJA), Open Society 
Justice Initiative Institute, and the Coalition for the International Criminal Court. 
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‘comprehensive’ approach to transitional justice and the International Center for Transitional 

Justice advocates ‘holistic solutions’ (Jeffery & Kim, 2013).16  

These normative influences have constructed an understanding of transitional justice 

that is institutionalized yet flexible. Practitioners and academics have spent significant time 

defining transitional justice and explaining how it can be useful in different settings. At the 

same time, these advocates have emphasized that transitional justice is a malleable idea that 

can be tailored to diverse national contexts (Rowen, 2017). 

Lastly, the third channel described in WST refers to cultural-cognitive influences that 

lead states to adopt structures and activities based on a perception of shared beliefs, schemas, 

and assumptions (Scott, 2008). Scholars sometimes refer to this as ‘acculturation,’ a form of 

mimicry that occurs when states adopt similar or identical structures and polices to other 

states they resemble (Goodman & Jinks, 2013). Thus, officials within a state establish 

transitional justice measures after looking to similar states for guidance. According to the 

theory, states want to conform and undertake appropriate actions, and see this model as the 

accepted approach for addressing past violence. Proponents encourage the spread of 

transitional justice by pointing to existing tribunals and truth commissions in comparable 

states, in order to explain the idea’s utility. To make transitional justice seem relevant in new 

settings, these advocates tend to decontextualize previous experiences and reframe concepts 

so that they are perceived as useful in other parts of the world (VanAntwerpen, 2009; 

Ancelovici & Jenson, 2013). As states imitate one another, they reinforce the idea that 

transitional justice is the inevitable way to redress victims of human rights violations, and 

further diffuse this approach.  

 

                                                             
16 While the combined effort of these institutions offers promising advances, scholars also note that it has 
created new tensions, such as sharing evidence and producing consistent narratives about the violence (Roht-
Arriaza, 2006). 
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Examining the Consequences of the Global Transitional Justice Movement 

As transitional justice has spread around the world, scholars have sought to determine 

whether these measures are ‘good’ (for human rights, democracy, and peace) or ‘bad’ (as an 

imperialist, hegemonic, or selective tool for powerful actors) or value-neutral, with the 

potential to be used for both good and bad purposes (Bell, 2009). Early transitional justice 

studies tended to rely on limited examples or moral arguments, without adequate empirical 

evidence to support their claims (Hirsch et al., 2012).17 To combat these assumptions, 

scholars have increasingly conducted comparative quantitative research, as an ostensibly 

more objective and methodologically rigorous research design. However, many of these 

studies have produced divergent findings about the benefits and disadvantages of transitional 

justice (Stewart & Wiebelhaus-Brahm, 2017). Part of the problem has been that previous 

work has tended to only consider one mode of transitional justice, while relatively little 

research has looked at the interplay and impact of multiple measures (Macdonald, 2015). 

Additionally, scholars have often used different definitions of transitional justice and created 

databases that are difficult to compare (Stewart & Wiebelhaus-Brahm, 2017).  

As a result, comparative studies on the consequences of the global transitional justice 

movement have been inconclusive. Some scholars hail the proliferation of transitional justice 

measures as a triumph for human rights advocates. These studies claim that these measures 

have helped build a more secure peace, deter potential perpetrators from committing further 

crimes, and serve the needs of victims (Macdonald, 2015). Advocates note that since the 

1980s Latin America has experienced the most profound transition to democracy in its 

history, and the majority of states that held human rights trials improved their human rights 

situation after the trials (Sikkink, 2013). However, other scholars question the extent to which 

                                                             
17 In particular, the early literature had a professional bias because many of the same individuals and 
organizations conducting research were invested in the mechanisms’ success, due to their positions as 
transitional justice advocates and/or consultants (Ben-Josef Hirsch et al., 2012) 
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transitional justice has advanced the cause of human rights, conflict resolution, and 

peacebuilding. Research has found that states with domestic human rights trials or 

international criminal tribunals are no more or less likely to relapse into conflict or 

experience improvements in human rights practices compared to countries in which 

prosecutions did not occur (Meernik, Nichols, & King, 2010). Some statistical tests have 

even found that truth commissions have a negative effect on human rights and no effect on 

democracy (Wiebelhaus-Brahm, 2010). Collectively, previous quantitative studies have 

produced inconsistent conclusions and, at times, contradictory results about the benefits and 

harms of particular transitional justice measures (Stewart & Wiebelhaus-Brahm, 2017). 

 My research responds to this challenge by building from the idea that the only way to 

adjudicate between such opposing views of transitional justice as ‘good’ or ‘bad’ is by 

returning to empirical research on how states establish transitional justice measures on the 

ground. The impetus behind my study is the idea that globalization processes, such as the 

spread of transitional justice measures to address human rights, are best understood in the 

“sticky materiality of practical encounters” (Tsing, 2005). Here global interactions are 

conceptualized as a ‘friction’ in which heterogeneous, unequal, and unstable interactions can 

lead to unexpected arrangements (Hinton, 2010). In this case, transitional justice is a 

relatively amorphous concept that is best understood by examining the ways in which a 

state’s particular historical, social, and political dynamics affect the establishment and 

implementation of particular measures.  

Thus, rather than conceptualizing transitional justice as a constant and predictable 

model that is smoothly transposed to different sites, this study examines how diametrically 

opposed positions battle over the establishment and implementation of particular measures. 

For example, previous research in the Western Balkans has described how domestic political 

actors interpreted the same international transitional justice norm in mutually inconsistent but 
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political useful ways that ended up fundamentally challenging the principal assumptions of 

this intervention (Subotić, 2015).18 Other scholars have described states that establish 

transitional justice under the pretense of advancing truth, peace, and democracy, while using 

these measures for antithetical goals such as state denial and renewed violence (Loyle & 

Davenport, 2016). Sometimes, transitional justice initiatives can lead to further injustices in 

the guise of ‘doing good’ (Bell, 2009). Transitional justice measures function in much more 

complex ways than their advocates or critics acknowledge, and more attention should focus 

on the social and political dynamics behind how these institutions are constructed in 

particular contexts (Leebaw, 2008). Insights from Colombia indicate that individuals may 

refer to the concept of transitional justice for contrasting purposes—on the one hand, people 

may appeal to transitional justice to prevent impunity and empower victims of human rights 

violations. Or, on the other hand, transitional justice may be invoked to secure impunity and 

preserve unequal power relations (Uprimny & Saffon, 2007). This study goes beyond 

idealistic statements and assumptions about the supposed benefits or harms of transitional 

justice to empirically examine the nitty-gritty establishment and implementation of these 

measures.  

 

Different Types of Decoupling 

In particular, my research follows calls to examine discrepancies between a global 

formulation of human rights and the national and sub-national level deployment of rights 

(Merry, 2006). A relatively underdeveloped provision in world society theory (WST) called 

decoupling explains that it is often impossible for states to actualize global models, because 

externally imposed models tend to contain elements that conflict with local practices and 

needs (Meyer et al., 1997; Strang & Meyer, 1993). Scholars refer to the concept of 

                                                             
18 Subotić (2015) develops the concept of norm divergence, in which domestic political actors interpret the same 
political norm in inconsistent but politically useful ways, at times at odds with its original intent (p.365). 
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decoupling to describe the frequent disjuncture between outwardly similar formal policies 

and institutions that follow a global model and actual practices that are internally perceived as 

efficient (Meyer & Rowan, 1977).  

While decoupling can take different forms, most studies refer to a policy-practice 

gap—the separation between formal policies that conform to a global model and actual 

practices that are internally perceived as efficient (Meyer & Rowan, 1977). During policy-

practice decoupling, states symbolically adopt policies or establish institutions to gain 

legitimacy without actually implementing them. In this case, state isomorphism is external 

‘window dressing’ in which states appear to follow a model as performance, even if it differs 

significantly from what happens internally. In other cases, scholars have described a type of 

decoupling in which states thoroughly implement an external model or policy although they 

recognize that these actions are of limited utility (Bromley & Powell, 2012). Some scholars 

have also reexamined decoupling in relation to different groups rather than the state as a 

homogenous unit, to show how the implementation of a policy can vary for diverse groups of 

people within the state (Berkovitch & Gordon, 2016).  

Preliminary research that examines how, when, and why decoupling occurs within 

organizations offers insights that are relevant for understanding the decoupling of state 

institutions (Sauder & Espeland, 2009; Bromley & Powell, 2012). Most explanations have 

focused either on a lack of capacity or a lack of will. Lack of capacity theories suggest that 

decoupling is more likely to happen when there is a weak ability to implement policies, 

because organizations have limited resources, competing demands, or overworked staff 

(Covaleski & Dirsmith, 1983; Thomas, 1984; Bromley & Powell, 2012). At the state-level, 

decoupling due to a lack of capacity may occur when there are insufficient finances to 

implement a policy, other administrative needs, and inadequate government staff. Scholars 

have also argued that decoupling is more likely to occur if the adoption of an institution is 
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motivated by legitimacy rather than technical demands (Bromley & Powell, 2012). In this 

case, decoupling is a way to appease competing audiences requiring different types of 

legitimacy (Liu, 2006).  

Another perspective contends that decoupling happens when states make discursive 

commitments without the will or external pressure to deliver on their promises. These studies 

argue that decoupling is more likely to occur when there is weak internal reinforcement. This 

can take place when the adopted policies conflict with the interests and beliefs of internal 

parties, who have more power than external constituents (Lim & Tsutsui, 2011; Bromley & 

Powell, 2012). Scholars bringing agency back into WST have shown how the actions and 

interests of individuals are central to decoupling. For example, research has found that 

leaders of an organization learn about strategies of non-compliance from other organizations 

(Bromley & Powell, 2012).  

However, all of these studies have considered decoupling after a policy or institution 

is established in full. Previous WST research has tended to implicitly assume that states 

uniformly establish human rights institutions that only become decoupled during 

implementation. These large quantitative studies have often precluded a more nuanced 

theorization of the concrete variation within formal structures (Burawoy et al. 2000; Tilcsik 

2010). The fact that states around the world have established national human rights 

institutions may be very superficial evidence of isomorphism, if these institutions’ objectives 

and programs vary significantly.  

This research addresses this relatively neglected issue by introducing the concept of 

selective decoupling, to describe how states may incorporate some policies and practices that 

signal a commitment to a global norm, while discarding or altering other aspects to serve 

certain political interests. This revises previous theories by going beyond measurements of 

whether a state does or does not establish transitional justice as a binary outcome, which gets 
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decoupled during its implementation. Instead, this research reveals how decoupling can 

happen at the outset of a new institution, when states alter a global model to address national-

level pressures and demands. Rather than examining decoupling as something that happens 

after a policy or institution is established, this research considers how people in networks of 

power engage in struggles and negotiations to selectively decouple the state’s approach when 

it is being designed. This directs research to consider the strategic agency of experts within 

the state. It also addresses the critique that previous studies have failed to sufficiently account 

for how power and politics shape the decoupling process (Kern, Laguecir, & Leca 2017). 

Human rights commitments, including the establishment of transitional justice 

measures, may be especially susceptible to decoupling. Previous research has described how 

human rights treaties offer states legitimacy without the necessary enforcement mechanisms 

to ensure policy commitments (Hafner-Burton & Tsutsui, 2005). As a result states with 

negative human rights records ratify human rights treaties at similar rates to states with 

positive human rights records (Ramirez & Meyer, 1998; Hafner-Burton, Tsutsui, & Meyer, 

2008). At the same time, many of these states continue to routinely violate human rights 

(Clark 2010; Hafner-Burton & Tsutsui 2005). In some cases, this has led to radical 

decoupling, or a contrary effect, in which states become more repressive after ratifying a 

human rights agreement, as the act of ratification provides governments with a cover to 

violate citizens’ rights (Hafner-Burton & Tsutsui, 2005).  

Still, the globalization of human rights has not been completely counter-productive. In 

some cases, it has empowered non-state human rights advocates to mobilize around treaties 

and pressure governments to improve their practices. Sometimes this is a “boomerang 

pattern” in which domestic NGOs circumvent the state to seek out international allies that can 

pressure the state from outside to change its behavior (Keck & Sikkink, 1999). Moreover, 

monitoring and evaluation can make human rights treaties more effective in improving 
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human rights practices, by making it difficult for states to derive legitimacy from insincere 

commitments (Cole, 2012). In this case, decoupling is minimized by routine surveillance 

(Meyer & Rowan, 1977). Further work describes how the decoupling of global human rights 

norms is a more dynamic temporal process. Cole and Ramirez’s (2013) study of national 

human rights institutions (NHRIs) finds that the nature of the rights being targeted for 

improvement may determine the effectiveness of NHRIs and the effects may change over 

time. 

This research examines decoupling across time in order to theorize a more fluid and 

dynamic process, which can better explain how states establish global institutions in different 

contexts. Instead of assuming that the level of decoupling is static, I examine how the 

relationship between an institution’s structure and activities changes under different 

administrations and during different parts of the peace negotiations. Previous scholars have 

argued that in some cases a policy that once was purely symbolic may become fully 

implemented under new leadership (Tilcsik, 2010; Hallet, 2010). Human rights commitments 

that were initially ceremonial window dressing can empower non-state advocates to pressure 

the government toward more binding compliance (Hafner-Burton & Tsutsui, 2005). 

Moreover, global models themselves are not necessarily fixed, and decoupling can have a 

recursive effect, transforming what once was an international norm (Halliday & Carruthers, 

2009; Chorev, 2012).  

My study responds to criticisms that WST research has tended to presume that 

diffusion spreads as an “essential unchanging thing” in a unidirectional effect from global 

institutions to states, while the national context, potential for conflicts and struggles, and 

engagement of national actors with foreign actors to establish and implement global 

institutions has been under-theorized (VanAntwerpen, 2009; Bartley, 2007; Halliday & 

Carruthers, 2007). I address these limitations by following a more promising research design 
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that examines the political, cultural, and historical specificities of a particular case in 

Colombia alongside an overview of the global field, in order to better explain heterogeneous 

outcomes (Krücken & Drori, 2009). Specifically, my research follows the call to extend 

WST’s scholarship from the macro-level of cultural logics to grounded observations of the 

interactions and negotiations of critical agents (Hallett, 2010).  

 

Locating the Establishment of Transitional Justice  

My approach builds from the premise that research should locate the origins and 

effects of globalization processes, such as the spread of transitional justice measures, in the 

concrete and lived experiences of individuals, institutions, and communities (Burawoy, 2001; 

Sassen, 2010). While I primarily rely on semi-structured interviews rather than participant-

observations, my methodological approach is built on Michael Burawoy’s call for global 

ethnography (Burawoy et al., 2000). Global ethnography pushes back against the teleological 

portrayal of an inevitable global era of progressive human rights, to reveal a more complex 

rearrangement of culture and power (Tsing, 2005; Burawoy et al. 2000; Moyn, 2010). In this 

case, researchers examine the micro everyday-life situations in which human rights 

institutions are constructed, interpreted, and practiced, and connect this to larger global 

movements (Marvasti & McKinney, 2012). However, this goes beyond “filling in” the global 

picture developed by macro studies (Lapegna, 2009). Rather, proponents explain that a 

global-local dichotomy is misleading as human rights are always simultaneously both 

appealing to the global while manifesting concretely in the local (Tsing, 2005; Stern & Straus 

2014). Thus, global ethnography’s contribution is to promote a methodology that is always 

situated, and draws on concrete observations of communications, interactions, and 

participation, yet considers these observations with regards to forces, connections, and 

imaginations beyond the site (Lapegna, 2009).  
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A global ethnographic approach departs from previous methodological conventions to 

follow the logic of the extended case method. This extends fieldwork along four dimensions: 

the researcher extends beyond the role of observer into the world of the participant; the 

researcher extends their observations over time and space (taking history and context into 

account); the researcher extends from micro processes to macro forces (making claims about 

the global); and the researcher extends theories by elaborating, revising, or refining them to 

incorporate observed anomalies (Burawoy et al., 2000). By building on pre-existing theory, 

the researcher is not confined to observations at a given location, but rather extends 

observations across spaces, connecting the past/present/anticipated future, and moving from 

the micro to the macro (Burawoy, 1998). This directs scholars to strategically locate 

themselves at critical points of intersection between sites and scales of analysis to examine 

the negotiations of interconnected actors (Gille & Riain, 2002).  

In particular, this research contributes towards a better understanding of who acts as 

intermediaries, what their interactions are like, and what factors impact the way that they 

translate ideas (Halliday & Carruthers, 2009). Intermediaries are key bridges between global, 

national, and subnational groups, and influence the success of transplanting and translating 

policies (Merry, 2006). For example, intermediaries can be advisors, consultants, or justices, 

who translate between two negotiating parties, such as officials from the United Nations and 

elected representatives of the national government. Their position allows them to act as 

institutional entrepreneurs that initiate changes to adapt or transform existing institutions 

(Battilana, Leca, & Boxenbaum 2009; Campbell 2004). Intermediaries are knowledge 

brokers, who can play a powerful role shaping actions, but they also hold a vulnerable 

position between different interests, and their work is not always successful. While scholars 

have agreed that intermediation significantly influences diffusion, relatively little work has 

identified how intermediaries shape the translation process.  
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Drawing on a global ethnographic approach, my research on the establishment of 

transitional justice took me to vastly different settings in distant locations. I moved between 

interviews with victims of the conflict in rural villages in the countryside of Colombia, to 

meeting the Colombian High Commissioner for Peace during negotiations between the 

government and the FARC in Havana, Cuba, to conversations with transitional justice 

consultants in The Hague, the Netherlands. This followed calls to advance the scholarship of 

human rights by conducting deeply contextualized multilevel analyses of human rights that 

attend to the local, the global, and the activity in between, mediating across levels of human 

action (Stern & Straus, 2014). In the spirit of global ethnography, my method contests the 

idea of a bounded field site—as lived experiences are not constrained to a singular space and 

time—to consider multiple spaces and scales of relations, a variety of place-making projects, 

and historical changes (Gille & Riain, 2002). Additionally, I sought out less immediately 

visible actors who helped shape and transform international human rights ideas, actions, and 

strategies, as I examined continued variation, contestation, and bottom-up processes 

(Spaargaren, Mol, & Buttel, 2006; Robinson, 2014). 

 

Data Collection 

The core data for this project comes from 16 months of fieldwork research I 

conducted in Colombia between 2015 and 2017. During this time, I conducted interviews and 

held meetings with more than 150 different experts engaged in debates over transitional 

justice in Colombia. In addition, I wrote memos as a participant-observer while visiting more 

than 100 governmental and non-governmental organizations and attending approximately 50 

presentations, rallies, events, and conferences on transitional justice and peace. The analysis 

also draws on my broader knowledge of transitional justice mechanisms, key debates, and 

global human rights standards that I developed as a participant-observer during two months 



 26 

in The Hague, the Netherlands in 2012 and 2013. I triangulated interview data and 

participant-observations with information from relevant legal archives, government 

documents, newspaper articles, and organizational reports, to reconstruct how Colombia has 

established transitional justice measures at different points in time. 

During my fieldwork in Colombia, I conducted 58 semi-structured formal interviews 

and took notes on approximately 93 informal interviews at experts’ offices or a location of 

their choosing. All of my formal interviews were recorded and transcribed. These 

conversations generally lasted one or two hours, and were based around interview protocols 

to ensure that I could compare individual responses across arenas. In the interviews I covered 

topics such as Colombia’s history of transitional justice, the role of international human 

rights laws and institutions in Colombia, and the 2012-2016 peace talks between the 

Colombian government and the FARC. 34 of the interviews were in Spanish, 21 interviews 

were in English, and 3 interviews were held in a mixture of English and Spanish. I used 

MAXQDA qualitative analysis software to code the written transcriptions of my interviews 

and identify patterns in the data. 

As demonstrated in my methodological appendix, I sought out a range of perspectives 

on transitional justice as I met with government officials, regional social leaders, foreign 

consultants, and politicians that were both for and against the peace process. Many of the 

individuals I interviewed were selected for their specific position, in order to “map the 

middle” and attend to the role of intermediaries strategically situated to mediate interactions 

between external global transitional justice models and national negotiations over peace in 

Colombia (Merry, 2006; Halliday & Carruthers, 2009). For protection purposes, most 

interviewees are identified by reference to their position instead of their name (ex. ‘Regional 

Director for the Victims Unit’), unless they are well known public figures. In an abundance 

of caution, I have also used pseudonyms for the community organizers I interviewed, even if 
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they gave me permission to use their names. I deliberated over this decision extensively, 

since it is very important to recognize social leaders’ work in Colombia. However, as the 

conclusion of this book will describe, the situation in Colombia has been changing rapidly, 

and there is reason for concern that individuals’ testimony could be used against them in the 

future. As a result, I decided that the most careful approach would be to refer to individuals’ 

positions rather than specific names.  

In addition, throughout my fieldwork research in Colombia, I collected informal 

insights and impressions about the transitional justice agreement from everyday citizens—

taxi drivers, café owners, and neighbors—as a participant-observer. Importantly, my research 

was carried out during a series of key moments for the peace process with the FARC. I first 

traveled to the capital city, Bogotá, in February 2015, between the 32nd and 33rd rounds of 

peace talks, a couple of months before the stalled delegation had a breakthrough agreement 

on establishing a truth commission. My preliminary observations were made at a conference 

convened by the International Center for Transitional Justice and the Kofi Annan Foundation 

called “Truth Commissions and Peace Processes: International Experiences and Challenges 

for Colombia” which included presentations by the Colombian president and globally 

renowned transitional justice experts. The conference set the stage for a statement on June 4th, 

2015 by the Colombian government and FARC negotiators in Havana regarding the 

establishment of a truth commission, the first sign of an agreement on transitional justice. 
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Image 1: Kofi Anan in Bogotá in February 2015 

At the end of August 2015, I moved to Cartagena, Colombia as a visiting scholar at 

the Center for Forced Displacement (now called the Center for Conflict, Displacement, and 

Peacebuilding) at the University of Cartagena, where I was able to learn more about the 

dynamics of Colombia’s conflict in different territories. I was in Colombia for the next major 

announcement regarding transitional justice, on September 23rd, 2015 when Colombia’s 

president Juan Manuel Santos and Timochenko (Rodrigo Londoño Echeverri) the commander 

of the FARC set forth 10 broad points of their plan for a transitional justice system. I 

followed debates about this preliminary agreement, until the full 75-point transitional justice 

agreement for the 5th agenda item—victims—was fully released on December 15th, 2015. In 

February 2016, I spent a week in Havana, Cuba where the negotiations were being held, to 

meet with government officials such as Sergio Jaramillo Caro, the High Commissioner for 

Peace, and get a behind-the-scenes look at the peace talks. After the trip, I returned to 

Cartagena, and stayed in Colombia until the final agreement was released on August 24th, 

2016. This accord was voted down during the October plebiscite (as will be further described 

in Chapter 5), so I traveled to Colombia again for a month in July 2017 to better understand 

changes in the new accord (approved through Congress) and ongoing debates about 

implementing legislation.  
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My position in Cartagena gave me special access to sensitive regions that would have 

otherwise been difficult to visit as a solo foreign researcher, including trips to villages in the 

mountains of Valledupar and Montes de María. I initially joined academic visits to these 

areas with a group of approximately 30 Colombian students in the Social Conflict and 

Peacebuilding Masters program (mid-level professionals: teachers, psychologists, social 

workers, etc.) who brought a great deal of experience to our discussions. The Masters 

program coordinated presentations and meetings with the most important local leaders and 

peace activists at each of the sites, and I was able to follow up with many of these individuals 

to conduct individual interviews at a later point. For example, as a result of these 

introductions, I was invited to attend monthly meetings with El Espacio Regional de 

Construcción de Paz en los Montes de María, a regional peacebuilding initiative.  

 

I also met with regional leaders and learned about civil society initiatives to address 

the conflict in different parts of Colombia in my capacity as the Academic Director (in 2016) 

and Program Director (in 2017) of Global Youth Connect’s Colombia Human Rights 

Delegation. As part of these delegations, I visited community organizations in different 

Image 3: Visiting Montes de María with a 
student from the Master’s program who 
works with victims in the region. 

Image 2: The University of Cartagena 
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neighborhoods that have experienced severe levels of violence during the conflict, such as 

Comuna 13 in Medellín, and spent time in areas of the countryside such as San Carlos, where 

approximately 80% of the town’s residents were displaced after a series of massacres. To 

learn from different perspectives, I also met with former paramilitaries in the government’s 

reintegration program and spoke with a senator from the political party opposing the 2016 

peace accord. Traveling to different regions of Colombia to meet with diverse groups as a 

participant-observer was critical for enhancing my understanding of Colombia’s conflict, 

peace process, and transitional justice agreement. 

When I returned to the United States, I stayed in contact with my friends and 

colleagues from Colombia, and set up weekly Skype calls to help me track political 

developments on the implementation process and elections. Additionally, I monitored news 

on the peace process in Colombia and daily Twitter feeds in order to follow how transitional 

justice measures were established. 

My observations and interviews were complemented by an analysis of documents and 

reports issued by national and international governmental and non-governmental 

organizations and development agencies. My findings were also triangulated with 

information from a collection of legal documents and newspaper articles related to 

transitional justice in Colombia. From September 2015 until April 2017, two Colombian 

international law students served as research assistants for this study, and helped me obtain 

information about previous transitional justice laws, institutions, and outcomes. They shared 

important background on Colombia’s legal system and directed me to critical research 

sources.  

Lastly, my background in transitional justice was built on my experiences as a 

participant-observer during two months in The Hague, the Netherlands—the international 

city of peace and justice—at symposiums on post-conflict peacebuilding and international 
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justice (in 2012 and 2013). During the symposiums, I met with experts in the global field of 

transitional justice—such as former truth commissioners in South Africa and Sierra Leone, 

United Nations Special Rapporteurs, and US Ambassadors—as well as visited critical 

international institutions—including the International Criminal Court (ICC), the International 

Criminal Tribunal for the former Yugoslavia (ICTY), and the Special Court for Sierra Leone 

(SCSL). This provided me with a strong foundation for examining approaches in Colombia in 

relation to the development of transitional justice worldwide.  

 

Limitations and Other Considerations 

There are several limitations to my research, which are important to note upfront. 

First, this is a case study of one state, Colombia, which raises questions of generalizability. 

Many sociologists assess generalizability within a positive model of science, by considering 

the extent to which their findings can be applied externally, beyond the context of the study. 

In those cases, generalizability is measured based on the degree to which the situation a 

scholar studied matches other situations (Guba & Lincoln, 1981). However, this research has 

drawn on a reflexive model of science, in which generalizability is pursued in terms of 

reconstructing theory, not empirical representativeness. In a reflexive approach, researchers 

are not concerned with whether their case is broadly similar to all cases. Instead, case 

justification is analytical, rather than substantive (a case like other cases) (Walton, 1992). 

Researchers begin with a theory they like, and elaborate this theory based on the case they 

examine. Rather than simply verifying a theory, they seek to refute certain aspects and refine 

the theory based on discoveries from their case (Burawoy, 1998). Often scholars examine a 

unique case that presents an opportunity to develop or extend a theory. In this way, 

generalizability is assessed based on the research’s contribution to knowledge about society 

as whole, not a population of similar cases (Burawoy et al., 1991; Small, 2009).  
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It is important to note that Colombia’s conflict and peace processes have not 

coincided with other transitions in Latin America that established transitional justice 

measures during statewide transitions from authoritarianism to democracy. In spite of 

ongoing conflict, Colombia has one of the oldest democracies in Latin America. Moreover, in 

contrast to other states where transitional justice processes were implemented after some type 

of transition has taken place, Colombia began implementing transitional justice in a state of 

continued armed conflict. As a result, transitional justice measures have only been established 

for a set of particular armed actors to achieve a partial peace (García-Godos & Lid, 2010).  

Moreover, the conflict has varied extensively across different parts of Colombia 

during different time periods, and my work was limited by my geographic location within the 

country. Colombians living in diverse regions make distinct foods, listen to different types of 

music, have particular accents, and, as this book will describe, have had very different 

experiences of violence. My base at the University of Cartagena in the north of Colombia had 

both benefits and limitations. On the one hand, I spent more time in the countryside, meeting 

with Colombians whose way of life and contact with the conflict were dissimilar from what 

individuals in the capital city of Bogotá experienced. At the same time, I spent many months 

in Bogotá visiting government offices and meeting with national organizations, which 

allowed me to compare government proposals with the reality on the ground. I was able to 

travel to some different departments, including Antioquia and Chocó, but there are many 

important parts of the country that I never had a chance to visit. Thus, while I got a sense of 

Colombia’s diversity, my location influenced my findings. Most of the examples I provide 

from interviews with survivors are from the north of Colombia.  

In addition, my position as a foreigner and knowledge of Spanish as a second 

language affected how I conducted this research. In some cases, my status as a foreigner gave 

me unearned special privileges. Many Colombian were happy I was interested in the peace 
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process and keen to introduce me to lots of relevant contacts. I also noticed that it was easier 

for me to acquire invitations to events and conferences as a foreign researcher. However, I 

faced many difficulties understanding certain cultural nuances and legal complexities in 

Colombia. This study would not have been half of what it is, were it not for the tremendous 

support I received from my two research assistants, who were Colombian law students, and 

language instructor who helped me with professional emails, interview protocols, appropriate 

etiquette, and research strategies. While I was able to conduct interviews in Spanish and 

translate data, I regret that I did not start this research with better fluency, which would have 

allowed me to reference more published work by Colombian authors.  

While conducting research on Colombia’s peace process as a foreigner, I also 

reflected on my biases. As Becker (1967) argues, participant-observers always take a “side” 

when caught in the crossfire of competing views and political hierarchies, even if it is not a 

conscious intervention. While some feminist and ‘activist’ ethnographers abandon objectivity 

as a neutral-value assessment, and openly align themselves with their subjects, others argue 

that siding too strongly with one group can have problematic consequences (Adler & Adler, 

2003; Gouldner, 1973). There can be a risk of distorting subjects’ standpoints, and failing to 

address underlying institutions and systems of oppression. According to a reflexive approach, 

we can only do justice to participants’ standpoints when we have a somewhat different 

standpoint, in which we neither deceive others or ourselves about the basis of our judgment 

(Gouldner, 1973). Following this idea, I sought to maximize my positionality to gain access 

and information on Colombia’s peace negotiations from a wide variety of individuals with 

radically different opinions and authority. This book includes some of these opposing 

political positions, in order to provide a more comprehensive account of debates in Colombia. 

Still, my strong commitment to peace, human rights, and redress for victims has been a core 

motivation for this study and is present throughout my narrative. 
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Structure of the Project 

This chapter has discussed how transitional justice measures have spread around the 

world and become a taken for granted approach for states in the aftermath of mass violence. 

World society theory (WST) offers a compelling explanation for why Colombia has 

extensively ratified international human rights treaties and established transitional justice 

measures, since this approach has great legitimating value both to external powers and 

internal interest groups as an accepted way to address human rights violations (Hafner-Burton 

et al., 2008). In spite of having one of the worst human rights records in the Western 

Hemisphere, Colombia has historically been at the forefront of many international human 

rights initiatives—it was one of the first countries to vote in favor of the Universal 

Declaration of Human Rights in 1948 and included extensive human rights language in a new 

constitution in 1991 (Kirk, 2009). Between 2012-2016, as the Colombian state entered 

another decisive moment of uncertainty during negotiations with the FARC, WST helps 

explain why the state established transitional justice measures that lend confidence to 

peacebuilding efforts.  

However, while Colombia has some of the most progressive human rights laws and 

transitional justice measures on paper, this has not always resulted in improved practices. As 

a Director at the Ministry of Justice explained to me during an interview, “from quite early on 

[Colombia’s] democratic governments bought into the human rights discourse. So you’ll find 

the adoption of all the most important treaties…[but] you know, we’re very good at drafting 

laws, and we’re very good at drafting policy, and we’re really bad at implementing” 

(Interview, June 2016). Many experts made similar comments during our interviews. What 

explains the different ways that transitional justice has been enacted in Colombia?  
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Importantly, I argue that it is not enough to observe whether there is or is not 

transitional justice that a state does or does not follow. Instead, my refined concept of 

selective decoupling allows me to examine how and why states like Colombia draw on some 

globally accepted standards for addressing human rights abuses, while defying others, and 

making key innovations. Rather than simply adopting a global transitional justice model for 

addressing human rights, my research focuses on the process of intermediation between the 

global/local encounter, in order to understand how this global model has been established, 

contested, and transformed in Colombia (Halliday & Carruthers, 2009). 

Building from past work on diffusion and institutional change, the chapters of this 

book are organized around four mechanisms—the institutional statement, historical 

precedents, global position, and political struggles—that have led to the selective decoupling 

of transitional justice measures in Colombia: Chapter 1, this chapter, has described the global 

spread of transitional justice measures and development of an institutional statement; Chapter 

2 examines historical precedents in Colombia; Chapter 3 discusses Colombia’s global 

position; and Chapter 4 looks at political struggles during the establishment of a transitional 

justice approach for demobilizing paramilitaries. Chapter 5 then considers all four of these 

mechanisms together to explain how transitional justice was selectively decoupled during 

Colombia’s 2012-2016 peace talks with the FARC. 

First, this chapter demonstrates that transitional justice has an indeterminate 

institutional statement. Global models can vary in how concrete and coherent they are, based 

on the degree to which they have an institutional statement that specifies a set of clear rules 

for action with boundaries and guidelines, including who the action is for, for what purpose, 

and under what conditions. In the case of transitional justice, the institutional statement 

specifies that these measures should be established by the state after transitions from mass 
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violence to ensure victims’ rights to justice, truth, reparations, and guarantees of non-

repetition.  

An indeterminate institutional statement refers to global norms, practices and 

discourses that are ambiguous and open to multiple interpretations, which makes them prone 

to selective decoupling. For example, broad and vague language in employment laws has 

given organizations wide latitude to construct the meaning of compliance (Edelman, 2002). 

Previous theory has also described how an institutional statement that is mutable allows for 

heterogeneous actions that may result in new hybrid forms. Or, if an institutional statement 

has internal contradictions, particularly as models and scripts appropriated in one situation 

are applied to new settings, these tensions can produce change (Clemens & Cook, 1999). 

Individuals who are exposed to these disagreements are more likely to take some critical 

distance from a taken for granted arrangement and diverge from established procedures 

(Battilana et al., 2009). Thus, the coherence and codification of a law or institutional 

approach impacts the flexibility intermediaries have to selectively decouple from a global 

model, and change particular practices and ideas (Halliday & Carruthers, 2009). 

Examining the institutional statement specifying global transitional justice measures 

helps explain why particular adjustments and transformations have been possible in 

Colombia. As this chapter has described, transitional justice has elements of mutability, in 

that this global model has been conceived of as a toolkit with various options, rather than a 

detailed set of prescriptive guidelines about the purpose, conditions, and actions a state 

should take. Moreover, the malleability of transitional justice allows individuals with 

complementary, contradictory, and competing political goals to promote these measures for 

different purposes (Rowen, 2017). In the following chapters, this book will compare 

transitional justice for paramilitaries and guerrillas in order to demonstrate how the same idea 

can take on different forms at different points in time within the same state. Additionally, the 
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book will consider Colombia’s long history of partial peace agreements with amnesties, 

which sat in tension with more judicial forms of accountability. This created an opening for 

making several key changes to the establishment of transitional justice in Colombia during 

negotiations with the FARC in 2016, which delegates capitalized on.   

The next chapter examines a second mechanism—historical precedents—that helps 

explain how transitional justice has been selectively decoupled in Colombia. Historical 

precedents refer to previous acts, decisions, and responses that guide or justify the conduct 

and actions taken in subsequent situations. This mechanism draws on the sociological 

concept of cultural repertoires, or the set of tools for thinking and acting, which individuals 

have at their disposable within a national context. Cultural repertoires still allow for agency, 

as people in different situations have a varied set of habits, values, routines and ideas, 

however the concept points to a contextual and historical background that informs particular 

actions (Swidler 1986). 

The following chapters show that the way different administrations have approached 

the conflict in Colombia has structured and foreclosed opportunities to address past violence. 

In particular, Colombia’s long history of previous peace negotiations with the FARC and 

other illegal armed groups has shaped subsequent peace talks and discussions over what type 

of transitional justice is possible. Previous studies on the global spread of human rights 

institutions have not spent sufficient time examining these historical precedents, since a key 

insight from world society theory is that states will adopt global models in spite of their 

contextual particularities. However, these are not mutually exclusive alternatives. My 

research offers a more refined understanding of how a state’s historical and cultural context 

matters for the way in which global transitional justice models are translated in particular 

situations. As other scholars have explained, decision makers in states that already have 

established cultural repertoires and institutions for addressing an issue are likely to be more 
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resistant to overhauling previous approaches with an externally imposed institution (Saguy, 

2003). Thus, the following chapters consider how Colombia has addressed an evolving 

internal armed conflict for more than five decades, in order to explain how this shapes the 

way that transitional justice measures have been established.  

Chapter 3 concentrates on a third mechanism of decoupling—global position. The 

concept of ‘global position’ refers to the extent to which global institutions and foreign 

governments have the authority to coerce a state to implement particular policies and behave 

in certain ways, or whether a state has the power and independence to reject foreign 

interference in their domestic affairs. Previous work has argued that the power relationship 

between the state and a global institution, as well as the state’s social and cultural distance 

from the global, affect whether intermediaries can reject parts of a global script and deliver 

hybrid products (Halliday & Carruthers, 2009). While some studies expect that a wide gap 

between global and national institutions opens prospects for hybridization and effective 

rejection, my research demonstrates that close connections to the center of global policy 

making and an intimate knowledge of these structures has allowed intermediaries in 

Colombia to design innovations, which they argue can meet global standards while 

addressing national interests.  

Thus, my study contributes towards scholarly understandings about which actors are 

most likely to challenge global models and how these transformations are realized. Some 

work has posited that groups that are marginal to the political system are most likely to depart 

from institutional arrangements, since they face fewer costs for deviating and suggesting 

innovations (Clemens & Cook, 1999). However, this research builds on the idea that actors 

with higher social positions can bridge diverse stakeholders, access dispersed resources, and 

enable institutional entrepreneurship (Battilana et al., 2009). In Colombia, decoupling has 

been facilitated through collaboration rather than dissent. The Colombian government has 
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close ties to international human rights and global transitional justice policymakers, and these 

ties facilitated innovation. Selective decoupling has occurred in areas where the state has 

faced greater costs for deviating internally than the repercussions that leaders expected would 

occur for deviating externally. 

Chapter 4 considers a fourth key mechanism– political struggles—to show that 

decoupling depends on how intermediaries manage struggles between opposing groups. The 

term ‘political struggles’ refers to parties competing to define a problem, suggest a solution, 

and persuade others (including lawmakers, constituents, and political allies) that their 

approach is the most appropriate. My research in Colombia examines how various groups 

have been involved in establishing transitional justice measures to address past violence and 

how their political conflicts, disagreements, and negotiations have shaped the state’s course 

of action. This includes diagnostic actors who interpret problems that need a solution, 

stakeholders who will be directly impacted by the law, lawmakers who write the law, veto 

players who can stymie a process, and practitioners who implement laws and institutions in 

practice (Halliday & Carruthers, 2009). By examining political struggles, this research 

considers the agency of individuals who negotiate the meaning of institutional pressures and 

their responses, and how tensions between different parties can drive decoupling (Hallet & 

Ventresca, 2006).  

In particular, these struggles help explain how transitional justice has been decoupled 

in Colombia during different political moments. Comparing the transitional justice agreement 

established for paramilitaries during Uribe's presidency (from 2002-2010) with the 

transitional justice agreement established for the FARC during Santos' presidency (from 

2010-present) demonstrates the different ways that selective decoupling can occur within the 

same state.  
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Lastly, all four mechanisms—the institutional statement, historical precedents, global 

position, and political struggles—are brought together in Chapter 5 to understand 

negotiations over transitional justice during the Colombian government’s peace talks with the 

FARC between 2012-2016. My fieldwork research in Colombia was largely conducted 

during the last year of these dialogues, as a transitional justice agreement threatened to derail 

the entire peace process to end more than 50 years of internal armed conflict. This chapter 

examines how conflicts, disagreements, and other debates were resolved to establish 

Colombia’s Comprehensive System for Truth, Justice, Reparations and Non-Repetition (El 

Sistema Integral de Verdad, Justicia, Reparación y No Repetición). In particular, I show how 

the four mechanisms of decoupling have led the state to present a transitional justice system 

that appears to follow global standards, while incorporating radical innovations and 

transformations that depart from established procedures. 

This study examines transitional justice in Colombia within its global, historical, and 

sociopolitical context. While world society theory helps explain why Colombia has 

established a transitional justice system based on cultural logics legitimated by actors in the 

global environment, this has not been a simple, smooth, or straightforward process. Instead, 

intermediaries have facilitated selective decoupling, in which the state has adopted some key 

aspects of a global model, while rejecting and revising other parts. My research uncovers the 

political interests, conflicts, and negotiations behind how various types of transitional justice 

have been established in Colombia. As a first step to understanding these contemporary 

debates, I begin by unpacking historical attempts to interpret and address violence in 

Colombia during more than 50-years of internal conflict. 
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Image 4: Map of Colombia. Source: United Nations 
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Chapter 2  
 

Historical Precedents: 
Framing Colombia’s Conflict 

 
“Between 1949 and today, nobody agrees about our history. So that means it’s not just a 
problem about history or truth, it’s about politics. And you know, which version, or which 
sector, which group of people have the most power to impose their version” 
 

 Colombia is a country of magical realism, and references to Gabo (as the Colombian 

author Gabriel García Márquez is affectionately known) often are used to describe the 

country’s complex political context. “This is the land of Macondo,” my friend explained to 

me as she described how Colombia’s public prosecutor detained social leaders in rural 

communities over false accusations that they have ties to the FARC, at the same time as these 

leaders are facing increased threats and accusations by neo-paramilitaries—“Reality and 

fiction are one and the same, anything is possible” (Fieldnotes, March 2017). Often it seems 

like the more you learn about Colombia’s violence the more it feels unruly, complex, and 

difficult to understand.  

There have been dozens of explanations for the conflict. While some farmers argue 

the war has been a way for the rich to grab poor people’s land, members of the police contend 

that the conflict has been caused by drug traffickers fighting to control territory. Still others 

argue that the war has been motivated by politics and power, a culture of violence, greed, and 

numerous other factors (Kirk, 2004, p.212). Colombia’s multiple forms of violence—

political, domestic, organized crime—combine and seemingly contradict other features of the 

state, including high levels of wealth and education as well as an established democracy 

(Tate, 2007). This has created significant debates amongst generations of historians, who 

have disagreed over the causes and consequences of the conflict.  

While there is no doubt that the Colombian conflict is extremely complex, describing 

the war as “too complicated” or “only about drugs” is also a political tactic. At times the 
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Colombian government and its allies in Washington have even encouraged confusion 

(Isschot, 2015, p.151). For example, a 1988 memorandum from the United States Embassy 

describes how President Barco suggested he would refrain from offering U.S. lawmakers in 

Washington DC a nuanced analysis of the armed conflict in Colombia.19 Instead, the situation 

in Colombia has often been framed as “completely chaotic” and U.S. policymakers have 

rarely referred to the foundations of the violence (Murillo, 2004). As an alternative, the U.S. 

has supported the Colombian government’s “war on drugs”, war on terror”, or mix of the 

two, contributing to a military approach aimed at addressing the problem of drug trafficking, 

defending democracy, and stabilizing the region. In the late 1980s, U.S. officials assumed 

traffickers and guerrillas worked together, and saw no contradiction between providing 

military aid for anti-narcotic purposes and counterinsurgency activities. However, as this 

chapter will explain, while there have been many alliances between guerrillas and traffickers, 

at times there also were open conflicts between the two organizations. Meanwhile, the U.S. 

turned a blind eye to the narco-right alliance and denied reports of state involvement in 

political violence in Colombia, in order to continue to send military and antinarcotics 

assistance (WOLA, 1989; Tate, 2015).  

Given these political interests, this chapter demonstrates how the way that the 

Colombian conflict has been framed is important for understanding attempts to negotiate 

peace and establish transitional justice measures with different armed groups. Sociologists 

study frames as a means for understanding how people define situations to organize their 

experiences and guide their actions (Saguy, 2013). In particular, different frames have been 

used to study violence committed by at least four sets of actors in Colombia: 1) Guerrilla 

groups, focused on the FARC (the largest group), but taking into account other guerrillas as 

                                                             
19 “Barco said the guerrilla issue is too complicated to try to explain, half jokingly noting that even he is not sure 
he fully understands the long history of guerrilla related violence in Colombia” (Memorandum, United States 
Embassy, Bogotá, 1988, p. 4) 
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well, 2) The paramilitaries, who became consolidated as the United Self-Defense Forces of 

Colombia (Autodefensas Unidas de Colombia, AUC), 3) Drug cartels, such as the Medellín 

cartel and the Cali cartel, and 4) The state, primarily through actions by the National Army of 

Colombia (Ejército Nacional de Colombia). These different groups have not necessarily 

engaged in comparable violence at the same time, and this exercise is not meant to create a 

hierarchy of perpetrators. Instead, this chapter considers how the frames used to understand 

their acts of violence have shaped, structured, and foreclosed negotiations to address past 

crimes. As a researcher at the think tank Foundation Ideas For Peace (Fundación Ideas para 

la Paz) explained “between 1949 and today, nobody agrees about our history. So that means 

it’s not just a problem about history or truth, it’s about politics. And you know, which 

version, or which sector, which group of people have the most power to impose their version” 

(Interview, July 2016). 

These disagreements over Colombia’s history of conflict have presented a particular 

challenge for governments crafting a transitional justice agreement. As one professor 

described,  

In Colombia there are some who say the armed conflict began when the Spaniards 
arrived and committed genocide. In this case we have to make reparations to victims 
of more than 500 years. Others say it began in ’48 with the murder of Jorge Eliecer 
Gaitán, others say it stared in the ’30s with the rise of the liberal government of Olaya 
Herrera, others claim it began in ’35 with the configuration of paramilitaries; that is, 
each person has different understandings and the impossibility of establishing a time 
period [for the violence] makes our [transitional justice] process atypical.  

(Interview, August 2016)  
This chapter examines how different groups have presented the history of conflict in 

Colombia, in order to understand how transitional justice measures have been established to 

address human rights abuses. 

What is clear is that the ramifications of the conflict have been staggering. As of 

August 31st, 2017 the Colombian government’s Victims Unit has registered 8,532,636 
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victims.20 According to the United Nations Refugee Agency, Colombia has one of the highest 

rates of internal displacement in the world.21 Further, reports have shown that Colombia has 

the most unequal land distribution in Latin America, as elites and extractive industries have 

benefited from forced displacement by concentrating land ownership and removing 

communities from strategic areas earmarked for exploitation (Amnesty International, 2014; 

Oxfam, 2016).22 In many cases, the most vulnerable groups—indigenous communities, Afro-

Colombians, and the poorest population of farmers in the countryside—have been 

disproportionately harmed by the violence (Summers, 2012; Inter-American Commission on 

Human Rights, 2013; GMH, 2013).  

Moreover, many Colombians have been affected by this violence for generations. As 

Martha Luz Amorocho de Ujueta, a member of the victims’ delegation at the 2012-2016 

peace talks in Havana, explained in a public interview, her grandfather grew up in a town 

called Socorro almost 130 years ago and saw someone kill his father, his mother, and seven 

other people when he was 7 years old. Decades later, on February 7th 2003, the FARC 

bombed Club Nogal, killing Martha’s 20 year old son and gravely injuring her 22 year old 

son. As she described it “there are 48 million victims in this country, because everything that 

happens affects us, all of us.”23 While some individuals experienced violence more directly 

than others, her point that the entire population of approximately 48 million Colombians has 

been touched by the war highlights the scope of damage and loss.  

This chapter agues that unpacking previous attempts to interpret and address 

Colombia’s long history of conflict is critical for examining how transitional justice has been 
                                                             
20 https://www.unidadvictimas.gov.co 
21 In June 2017, the UNHCR reported that Colombia, Syria, and Iraq have the largest internal displacement 
situations worldwide. More information is available at: http://www.unhcr.org/en-
us/news/press/2017/6/5943ec594/war-violence-persecution-push-displacement-new-unprecedented-high.html 
22 According to the Colombian Ministry of Agriculture, between 1985-2008 approximately 6.5 million hectares 
of land forcibly changed hands, was abandoned, or was stolen due to the conflict. A study in 2009 found that 
1.6% of the population had 28.5% of the country’s most productive land (García & Engle, 2016). 
23 https://soundcloud.com/chromeradio/c360-colombia-witnessmla-master2-240518 
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established by the state. In particular, explanations of the origins, causes, and consequences 

of the conflict have been used to frame past peace processes and justify particular approaches 

for redressing violence. These historical precedents have shaped the way that the government 

has translated global human rights norms, practices, and discourses in Colombia’s particular 

national context. To better comprehend how accounts of Colombia’s history of conflict have 

impacted opportunities for the government to negotiate peace with different armed groups, 

we first turn to a period known as La Violencia, which began approximately a century ago. 

 

La Violencia 

The way that historians have framed La Violencia, or the Violence, has at times had 

the unintended consequence of discouraging further hope for peace. For some Colombians, 

endemic violence in Colombia is a continuation of the period known as La Violencia in the 

1940s and 50s, which was a continuation of the civil wars of the nineteenth century (Pécaut, 

2000). In part, La Violencia has been considered an important basis for future conflict since 

so many Colombians have a story of mutilation, massacre, or escape from this period 

(Dudley, 2004; Roldán, 2002). Recent historians, including a group of academics in the late 

twentieth-century known as the violentólogos, have constructed a view of violence in 

Colombia as ever-present. Some of these scholars, such as Gonzalo Sánchez G., the “dean of 

La Violencia researchers”, have subsequently led transitional justice efforts in Colombia. 

However, scholars have noted with concern that commissions of inquiry that portray violence 

as something that is ingrained and recurring in Colombia’s past and present may contribute to 

citizens’ lack of engagement in recent peace processes (Karl, 2017).  

Most scholars explain that the origins of La Violencia started in the early 1900s, when 

Colombia had a two-party system—the Conservative Party, founded in 1848, and the Liberal 

Party, founded in 1849—which had dominated Colombian politics for over 150 years. While 
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nominally a parliamentary democracy, leading members of both parties were large 

landowners and merchants whose policies favored elites (Meacham et al., 2014). These 

parties excluded other political groups from the system and violently repressed attempts to 

reform. At the time three percent of landowners monopolized half of the land, while peasants 

made up more than three quarters of the Colombian population, and the suppression of 

dissent created a situation with growing potential for conflict (Bergquist et al., 1992). This 

became a revolutionary movement in the 1940s, when Jorge Eliecer Gaitán, a presidential 

candidate who had formed his own third party the Unión Nacional de Izquierda 

Revolucionaria (National Revolutionary Leftist Union), led an extremely popular campaign 

that promised to address social inequality and ensure broader political participation (Tate, 

2007). It was largely expected that Gaitán would be elected President, until he was suddenly 

assassinated on April 9th, 1948 (Bushnell, 1993). The public response was overwhelming, and 

massive riots broke out throughout Bogotá and the rest of the country. Gaitán’s assassin was 

lynched on the spot and dragged through the streets, as crowds burned down government 

buildings, Church establishments, and newspapers (Bergquist et al., 1992). These events, 

known as el bogotazo, multiplied and escalated into a much more severe political crisis 

(Pollock, 1975; Palacios, 2006). 
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 Colombia fell into a 10-year period of large-scale violence called La Violencia during 

which approximately 200,000 people died (Laplante & Theidon, 2006; Roldán, 2002).24 This 

complex conflict between Liberal and Conservative political parties varied across regions and 

morphed over time, degenerating into armed groups terrorizing campesinos (Steele, 2017; 

Kaplan, 2017). Accounts of the period describe how violence dominated life in the capital 

and countryside, and involved bloody forms of torture, mutilation, and display (Tate, 2007). 

Conservatives used death squads known by names such as pájaros (birds) while Liberals 

ordered their own groups of bandits. The ceremonial exhibition of murders of both parties 

was particularly barbaric and used to send a message—stabbing babies with bayonets, 

crucifying enemies, or cutting out the tongues of men from the opposition—and left a 

persistent mark on those who were not killed (Dudley, 2004).  

La Violencia ended with a brief dictatorship by General Rojas Pinilla (1953-1957) and 

the formation of the “National Front” (1958-1974)—a power sharing agreement between 

Liberals and Conservatives, in which the two parties agreed to take turns rotating the 

                                                             
24 According to other scholars such as Forrest Hylton (2006) La Violencia actually lasted much longer (until 
1964), and killed 300,000 people most of whom were illiterate peasants. 

Image 5: Plaques commemorating 
Gaitán’s assassination in Bogotá  
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presidency between them. However, political exclusion and inadequate demobilization left 

conservative, liberal, and communist guerrillas in arms, eventually forming into organized 

guerrilla groups and right-wing paramilitaries (Cardenas, 2002). 

 

The Emergence of Armed Groups from the 1950s to the 1980s 

 Today, the Revolutionary Armed Forces of Colombia (FARC) frame their origin story 

as a response to the bourgeois class’ monopoly on power (FARC-EP, 2017). Over the years, 

FARC guerillas have portrayed themselves as reluctant fighters, by referring to failed 

attempts at peace as a justification for continuing the conflict. As they explain, “we have 

risen up in arms because the doors to a legal, peaceful and democratic political struggle were 

closed in our country” (FARC-EP, 2017). Over the years, their understanding of violence and 

the war shaped the conditions in which they were willing to negotiate a peace agreement. 

Meanwhile, other non-state armed groups emerged with different interests, activities, and 

alliances that changed the characteristics of the conflict and potential for reaching a peaceful 

resolution. 

  As more episodes of violence occurred in the late 1950s and 60s, remote communities 

of campesinos (farmers) were organizing in the mountainous regions of Colombia. The 

FARC’s account of their history emphasizes that the guerrillas were born from a group of 

displaced campesinos facing attacks (FARC-EP, 2017). In 1964, when the government 

launched an offensive in Marquetilia, one of the largest of these communities, Manuel 

Marulanda Vélez successfully helped members evacuate the area (Meacham et al., 2014).25 

Marulanda, Jacobo Arenas, and 48 campesinos from the Marquetalia region subsequently 

adopted the name the Revolutionary Armed Forces of Colombia (Fuerzas Armadas 

Revolucionarias de Colombia, FARC) in 1966 and officially declared themselves a Marxist-

                                                             
25 Manuel Marulanda (who’s real name is Pedro Antonio Marín) led the FARC until he passed away at age 78 in 
2008 from natural causes. 
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Leninist organization fighting for the liberation of Colombian people (Lee, 2011; Kirk, 

2009).26 While this is the most common account of the origins of the FARC, other versions 

have slightly different narratives about how the FARC transformed out of former communist 

self-defense groups (Arnson, 1999). However, understanding the FARC’s framing of their 

own history is important for examining how it has guided their actions. 

Over the next several decades the FARC began acquiring funds through illicit 

activities, such as the illegal drug market, to expand their power (Pizarro Leongómez, 2011). 

They grew from an initial force of 48 combatants to an estimated 18,000 combatants in 2005, 

making them the largest guerilla group in Latin America (Richani, 2013; Chernick, 2009).27 

The FARC had a high number of child combatants (under 18 years old) in their ranks, and 

one study found that 43 percent of more than 8,000 FARC who were captured or deserted 

became a part of the guerrillas when they were age 14 or younger (Leech, 2011, p.116). In 

the mid-1970s, guerillas were collecting taxes from marijuana and coca leaf plantations, and 

by the early 1980s they were operating and taxing cocaine laboratories. In addition, the 

FARC began kidnapping and extorting multinational businesses for funds to supply better 

equipment and more troops (Restrepo, Spagat, &Vargas, 2003; Tate, 2007; Insight Crime, 

2015). These criminal activities have led scholars to disagree over the extent to which the 

FARC’s movement remained committed to a political ideology, or became more driven by 

illicit enterprises. Unlawful business dealings also caused a backlash against the FARC, as 

farmers, businessmen, and drug traffickers began creating alliances with different armed 

groups.   

Other guerrilla organizations had also emerged in the 1960s and 1970s, inspired by 

colonial liberation movements and the Cuban Revolution. These groups included the National 

                                                             
26 In 1982 the FARC added the initials "EP" for Ejército del Pueblo (People's Army) to the group’s name.  
27 In comparison, at its peak the FMLN of El Salvador had 8,000 guerillas and the Shining Path in Peru had 
10,000 combatants (Richani, 2013). 
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Liberation Army (Ejército de Liberación Nacional, ELN), the Popular Liberation Army 

(Ejército Popular de Liberación, EPL), and the 19th of April Movement (Movimiento 19 de 

Abril, M-19), and they each had a different focus and strategy. The ELN arose from unrest on 

university campuses, was closely linked to the liberation theology movement of the 

Colombian Catholic Church, and over the years has grown into Colombia’s second largest 

guerrilla group (Tate, 2007; Theidon, 2009). They are known for multi-million dollar 

extortion campaigns and attacks on oil pipelines to pressure nationalization of natural 

resources (WOLA, 1989). Meanwhile, the EPL began as a Maoist guerrilla group in the rural 

countryside, and the M-19 concentrated its influence in the cities (WOLA, 1989). The M-19 

largely distanced itself from ideological debates, emphasizing nationalism and democracy, 

and is famous for symbolic gestures, such as stealing Simón Bolívar’s sword, vowing only to 

return it when Colombia became a real democracy.  

At the same time as guerrilla groups were emerging, the escalation of insurgent 

violence in the countryside in the late 1960s also prompted the formation of paramilitaries, a 

counterinsurgency anti-communist strategy to suppress social protest and protect the land-

owning elite (Romero, 2003; Laplante & Theidon, 2006). Paramilitaries were supported and 

promoted by large landowners as autodefensas (self-defense committees) to defend local 

communities against guerillas in the absence of state presence, and continued to use this 

framing decades later when they became the United Self-Defense Forces of Colombia 

(Autodefensas Unidas de Colombia, AUC). Initially paramilitary self-defense forces were 

legalized, under Law 48 of 1968, as a way for private citizens to protect themselves from 

emerging revolutionary movements (Daly, 2016).28 Meanwhile, the military saw these private 

armies as an effective means for carrying out counterinsurgency operations that were not 

officially permitted by the armed forces (Kirk, 2004). However, paramilitaries did not only 

                                                             
28 The legal status of paramilitaries has varied over time. In 1989, these groups became illegal, then in 1994 and 
1995 Convivir made them legal again, until the decrees were overturned in 1997 (Daly, 2016) 
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kill suspected guerrillas. These groups were also used to serve a range of interests from 

removing those who were considered a social problem—killing homeless individuals, 

prostitutes, or drug addicts—to expanding the power of the wealthy elite. Over time 

paramilitaries became a means to forcibly remove peasants from desirable land, protect the 

interest of multinational corporations, and eliminate political opponents and activists 

(Laplante & Theidon, 2006).29 

 

Thus, while the paramilitaries presented themselves as a response to guerrillas, these 

groups were also part of an important alliance between narco-traffickers and elites (Interview, 

June 2016). In the 1980s, paramilitaries became part of a land grab, known as the ‘counter-

agrarian reform’, in which hundreds of thousands of peasants were forcibly displaced. These 

groups also began to fuse with the drug trade and grow in economic, social, and political 

force, a phenomenon known as paramiltarismo (Theidon, 2007). When the drug business 

began to boom, it substantially altered the character of the armed conflict (Echavarría, 2010). 

As drug lords acquired more land, paramilitaries moved from supporting individuals who 

produced legal agriculture crops to working for drug cartels (Romero, 2003; Kline, 2015).  

                                                             
29 Paramilitary groups have been employed to wreak terror in other conflicts around the world. For example, 
Serb authorities used paramilitaries as part of an ethnic cleansing campaign in Bosnia to control the territory 
(Berry, 2018).  

Image 6 &7: Traveling to Cesar and Chocó, departments in peripheral regions of Colombia. 
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New alliances also emerged in response to increasing tension between cartels and 

guerrilla groups. In the early 1980s, leftist guerrilla groups such as M-19 began kidnapping 

drug traffickers and their children with the plan to use the ransom money to expand their 

offensive actions (Kirk, 2004). Drug cartels responded with force, creating a death squad 

called Death to Kidnappers (Muerte a Secuestradores, MAS) to eliminate supporters of the 

rebel groups. MAS killed members of the guerrillas as well as innocent civilians, activists, 

union leaders and politicians that appeared to hold contrary views.  

In consequence, different streams of paramilitary groups—including those hired to 

defend elite landowners, support the state’s secret counterinsurgency campaigns, protect 

business interests, and traffic drugs—became increasingly difficult to differentiate, as some 

paramilitaries would work for multiple interests simultaneously (Tate, 2009).30 The 

Colombian army did not intervene in ties between paramilitaries and drug traffickers since 

they made important progress in the fight against guerrillas, and at the time, the threat of 

communism was considered much greater than the threat of trafficking (Kirk, 2004). While 

the state officially denied supporting paramilitaries, they kept close ties to these groups, 

unofficially sanctioning their brutal violence. Paramilitaries that were operating outside of the 

law acted in concert with the state to fight a counterinsurgency war (Tate, 2015).  

This history highlights how FARC guerrillas and paramilitaries used frames to make 

sense of their actions that mask the violence and human rights violations they committed over 

the years. While the FARC have presented themselves as reluctant revolutionaries fighting 

for political ideals, Colombia’s Historical Memory Group (Grupo de Memoria Histórica, or 

GMH)—a team of historians, lawyers, political scientists, sociologists, anthropologists, social 

workers and photojournalists established to conduct rigorous research on the origins and 

                                                             
30 In some cases paramilitaries also received illegal funding from U.S. companies in Colombia. For example, in 
2007 Chiquita Brands International paid a $25 million dollar fine to compensate victims of Colombia’s conflict, 
after acknowledging years of payments to paramilitaries and guerrillas in the Urabá region (Steele, 2017). 
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evolution of armed groups in Colombia—found that between 1980 and 2012 the guerrillas 

were responsible for at least 24,482 kidnappings, 90.6% of all kidnappings during the 

conflict. In a national report on the conflict ¡Basta Ya! Colombia: Memorias de guerra y 

dignidad (‘Enough Already!’ Colombia: Memories of War and Dignity) the GMH chronicles 

how the FARC also engaged in selective assassinations, pillaging, terrorist attacks, threats, 

child recruitment, forced displacement, sexual violence, and the placing of landmines (GMH, 

2013; Riaño Alcalá & Uribe, 2016; Pizarro Leongómez, 2010). 

 

Figure 1: Number of kidnappings documented by GMH (2013) between 1970 and 2010. 

Meanwhile, the Historical Memory Group found that paramilitaries who described 

themselves as “self-defense groups” were responsible for the majority of massacres (1,166 

massacres, 58.9% of the total massacres committed)—intentional murder of 4 or more 

people—as well as the largest percent of select assassinations (at least 8,903 people, 34% of 

assassinations)—intentional murder of 3 or less people (GMH, 2013, p.41). Paramilitaries 

also perpetrated acts of forced disappearances, torture and brutality, threats, massive forced 

displacements, economic blockades, and sexual violence (GMH, 2013).31  

                                                             
31 The state and paramilitary groups have been responsible for the highest number of forced disappearances. Of 
the massacres documented by GMH, paramilitary groups perpetrated 1,166 massacres (58.9% of the total 
massacres committed), guerrilla groups perpetrated 343 massacres (17.3%), the state perpetrated 158 massacres 
(7.9%), and armed groups that could not be identified committed 295 massacres (14.8%). Between 1981 and 
2012, paramilitary selectively assassinated 8,903 people (34% of assassinations), guerrilla groups assassinated 

2,541 

24,482 

0 

5,000 

10,000 

15,000 

20,000 

25,000 

30,000 

Paramilitaries Guerrillas 

Kidnappings 



 55 

 

Moreover, research on violence during this time highlights that the Fuerza Pública (or 

security forces, including the Colombian army, air force, navy, and police) were responsible 

for numerous crimes in the name of protecting the state. The state’s armed forces committed 

arbitrary detentions, torture, selective assassinations and forced disappearances, and caused 

collateral damage from bombings and the excessive and disproportionate use of force (GMH, 

2013, p.41).  

While the Historical Memory Group helped establish the most common human rights 

violations by armed groups and time period of the conflict, the exact number of crimes that 

have been committed is still undetermined. The GMH’s report explains that these statistics 

are dramatically underestimated, and there are major discrepancies between different 

reports.32 For example, according to the government’s Victim’s Unit (Unidad para las 

Victimas) there have been 981,718 victims of homicide, 42 times as many as the 23,161 

victims of assassination reported by GMH.33 Moreover, when the GMH became the National 

                                                                                                                                                                                             
3,899 (16.8%), the state assassinated 2,339 victims (10.1%), and more than 6,000 victims were murdered by 
unidentified armed groups or persons (GMH, 2013). 
32 The GMH’s database was compiled by joining and contrasting ten sources of information, including reports 
by the Ombudsman office, the Inter-American Commission on Human Rights, and major think tanks; however, 
there is evidence that the GMH’s figures are vastly underestimated. 
33 Part of this discrepancy could be due to the way the Victim’s Unit aggregated massacres and assassinations. 
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Center for Historical Memory (Centro Nacional de Memoria Histórica, CNMH) in 2011, and 

an Observatory of Memory and Conflict (Observatorio de Memoria y Conflicto) was 

established to provide national statistics on the armed conflict, new research has indicated 

there were many more crimes than previously recorded.34 A recent report in August 2018 

assessed that paramilitaries committed 2,121 massacres and guerrillas committed 755 

massacres, nearly twice the amount recorded in Basta Ya!  

 

Perhaps, the biggest underestimation has been the number of forced disappearances.35 

Forced disappearances tend to be underreported due to innate features of this mode of 

violence, as perpetrators seek to conceal the crime and whereabouts of the victims.36 

Moreover, forced disappearances were not legally recognized as a crime in Colombia until 

Law 589 of 2000, and often have targeted poor and especially vulnerable citizens with less 

exposure. While the GMH documented at least 5,106 cases in the 2013 publication of Basta 

Ya!, (p.43), 3 years later the group estimated that 60,630 people were disappeared between 

                                                             
34 More information is available at: http://centrodememoriahistorica.gov.co/observatorio/ 
35 Force disappearance refers to cases when a victim is secretly abducted and does not return. Often in these 
cases the victim is abducted, illegally detained and often tortured during interrogation, and killed, with the body 
hidden. 
36 In some cases forced disappearances are misreported as either a kidnapping or homicide. GMH notes that 
reporting on forced disappearances can be especially difficult when state agents participated in the crimes. 

Figure 3: Main types of violence between 1980-2012 by number of victims. Source: GMH 2013 
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1970 and 2015 in a 2016 report.37 In February 2018, the Observatory of Memory and Conflict 

at the CNMH went back to examine cases since 1958, the first year considered by Basta Ya!, 

and found that 82,998 people were forcibly disappeared.38 Armed groups used different 

tactics to conceal their crimes, and facts about the conflict have been continuing to come to 

light during this research. 

While the exact statistics are unknown, studies at the CNMH and other organizations 

offer some preliminary evidence of discrepancies between the ways that different armed 

groups have presented their actions, and the human rights violations they committed. This 

chapter argues that various government administrations have engaged in peace negotiations 

and approaches for dealing with human rights violations committed by different armed 

groups based on particular narratives about the conflict. Government accounts of the violence 

and prospects for peace have been used to justify responses to human rights abuses 

throughout Colombia’s history. 

 

Early Peace Processes (1980-1990) 

 In the 1980s, as Colombian presidents started to attempt peace negotiations with left-

wing guerrilla groups, a precedent was set to grant amnesties or pardons for political crimes. 

Experts argue that the benefits given to demobilize armed groups in the early 1980s are the 

first examples of transitional justice in Colombia (Interview, June 2016). At the time, this 

                                                             
37 As a point of comparison, this indicates that the number of forced disappearances in Colombia is far greater 
than those that occurred during Argentina’s dictatorship (which had up to 30,000 cases), the registry of victims 
during Pinochet’s regime in Chile (3,500 cases), and the disappearances that occurred in Uruguay 
(approximately 300 cases). Yet the issue of forced disappearances has received much more attention in other 
South American countries, while remaining a relatively unrecognized topic in Colombia. GMH suggests that the 
media has tended to provide more spectacular coverage of other kinds of violence such as the kidnapping or 
assassination of important public figures and larger massacres, rather than disappearances (p.63). The 2016 
report “Hasta encontrarlos. El drama de la desaparición forzada en Colombia” is available in Spanish at: 
http://centrodememoriahistorica.gov.co/descargas/informes2016/hasta-encontrarlos/hasta-encontrarlos-drama-
de-la-desaparicion-forzada-en-colombia.pdf 
38 Available here: http://www.centrodememoriahistorica.gov.co/noticias/noticias-cmh/en-colombia-82-998-
personas-fueron-desaparecidas-forzadamente 
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was a taken for granted approach for addressing violence. While the Colombian government 

was resistant to the economic reform guerrillas demanded, Congress would readily pass laws 

with broad amnesties and pardons (García & Engle, 2016). Thus, President Julio César 

Turbay Ayala (1978–1982) and President Belisario Betancur’s (1982–1986) strategy of 

negotiating with guerilla groups set a precedent for future administrations, as the Colombian 

government began offering annual declarations, extensions, or expansions of amnesties 

(Porch & Rasmussen, 2008). 

The notion of olvido y perdón en pro de la paz (forget and pardon in favor of peace) 

firmly took root in Colombia, even though a lack of accountability often led to a sense of 

injustice that fueled further conflict rather than encouraging peace (Chernick, 2003). When 

President Turbay entered into peace talks with the M-19, he urged Congress to enact Law 37 

of 1981 to offer amnesties and pardons for acts of rebellion, insurrection, riot, and “related 

crimes” (García & Engle, 2016). When the M-19 did not demobilize under this law, President 

Betancur, who was elected the following year, supported even broader amnesties for guerillas 

willing to lay down their arms. In 1982, Betancur signed Law 35, Ley de Amnistia no 

condicionada y en pro de la paz (Law of Unconditional Amnesty in Favor of Peace), which 

granted amnesties to perpetrators of all acts constituting political crimes (Laplante & 

Theidon, 2006) This law expanded the crimes that could be amnestied, only excluding 

homicides that were not related to combat, that involved excessive “cruelty”, and that related 

to victims in a position of “inferior strength” (Kline, 2015; García & Engle, 2016).  

The amnesty law was meant to lead to a great “national dialogue” to define the social 

and political reforms needed to re-establish peace, however, these talks never took place 

(Bergquist et al., 1992). While the government initially reached a truce and around four 

hundred guerrillas accepted this amnesty in the first three months, the conflict continued in 

Colombia (Kline, 2015). After the amnesty was implemented, political leaders from both the 
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M-19 and EPL were assassinated (Chernick, 2003). Meanwhile, guerrilla groups began 

escalating their military action and extending their influence into new territories, in order to 

negotiate from a position of strength (Bergquist et al., 1992). At the same time, President 

Betancur faced increasing pressure from political elites and the army to defeat the guerrillas 

militarily. 

As a result, in February 1985 when M-19 and EPL guerrillas were beginning 

preparations for the national dialogue, President Betancur suddenly suspended negotiations. 

Instead of dialogue, the government ramped up its military forces and, according to the M-19, 

broke the terms of a ceasefire (Gómez, 2009). In October 1985, M-19 guerrillas responded by 

taking over the Palace of Justice—the seat of the Supreme Court—in an effort to indict 

President Betancur by holding the Supreme Court magistrates hostage (Bergquist et al., 

1992). Betancur responded with a show of force, sending in tanks through the front entrance 

of the Palace of Justice. The scene ended in a bloodbath—eleven Supreme Court justices and 

at least eighty-nine civilians died during the face-off between the M-19 and the military 

(Palacios, 2006; GMH, 2013).39  

Meanwhile in May 1984, the FARC had signed a bilateral truce with the government 

in La Uribe (Department of Meta), which offered amnesties for the political crimes of 

sedition and rioting, if the FARC agreed to end kidnapping and extortion. The two sides 

decided that the FARC would relinquish their weapons gradually, as they entered into politics 

(Dudley, 2004). As a result the FARC launched a political party, the Patriotic Union (Union 

Patriotica, UP), with allies from different sectors, among them members of the Communist 

Party and leaders of liberal and independent movements (GMH, 2013).  

                                                             
39 The events are still shrouded in historical debates and secrecy. According to some accounts, Pablo Escobar 
backed the M-19’s siege so that guerrillas would create a fire to destroy legal document being used for possible 
extradition. Colombians also disagree over evidence that the army took civilians into custody after the events to 
torture and kill people. A colonel and a general were convicted of forced disappearances (Woody, 2016). 
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The history of the UP is important for understanding subsequent peace negotiations in 

2012-2016, as it helps explain why the FARC have been reluctant to give up arms without 

government assurances that they will be better able to protect ex-combatants from enemies 

during their transition into a legitimate political party. In 1986, the UP was actually fairly 

successful during its first elections, winning several seats in congress, mayoral positions, and 

other city council posts. But the reaction of opponents was brutal, as more than 3,000 UP 

members (including leaders of the party and presidential candidates) were killed in the next 

six-year period, in spite of a government agreement to ensure political security and equality 

(Gomez-Suarez, 2007). As a result, in 1987 the FARC withdrew from the UP and ended its 

peace process with the government, returning to fighting in the mountains. The UP continued 

its political work but remained the target of violent destruction as members of the political 

party, their allies, and relatives were systematically assassinated (Gomez-Suarez, 2007). 

 In particular, political violence increased in Colombia through the expansion of 

cocaine trafficking in the 1980s and “narco-terrorism” (Bibes, 2001; Snyder & Durán 

Martínez, 2009). Two main networks began to control drug trafficking in the Colombian 

cities of Cali and Medellín, and they began employing increasingly violent methods. Pablo 

Escobar, a notorious drug trafficker, was elected to represent Medellín in the Lower Chamber 

of Congress in 1982 (Snyder & Durán Martínez, 2009). However, when political elites 

expelled Escobar from Congress in 1983 and opened the threat of extradition, drug lords 

responded by creating a group called “Los Extraditables” which engaged in strategic violence 

against the state to pressure the government to stop extradition attempts.40 Cartel-financed hit 

men known as sicarios bombed public buildings and planes, and assassinated high-ranking 

officials, including the Minister of Justice, Rodrigo Lara Bonilla (who was murdered in 

                                                             
40 The U.S. has actively sought to extradite drug traffickers, arguing that the U.S. judicial system is less 
vulnerable to corruption. However Colombian drug cartels were so opposed to extradition they would famously 
claim “better a tomb in Colombia than a jail cell in the United States” (Tate, 2007). 
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1984), in order to threaten, intimidate, and obstruct anyone who opposed them (Tate, 2007; 

Snyder & Durán Martínez, 2009).  

 In response to this violence, President Virgilio Barco (1986-1990) declared a “war on 

drugs” and received enthusiastic support from U.S. President Bush (Méndez, 1992). This 

framing was important at the time, given that the United States was increasingly focusing on 

illicit drugs as a direct threat to U.S. national security (Tate, 2015). There was a major jump 

in United States aid to Colombia in 1989, marking a dramatic escalation in U.S.-Colombia 

military relations. While in 1988 Colombia received $14.1 million in U.S. military aid, this 

jumped to an estimated $87.1 million in 1989 (WOLA, 1989; Isschot, 2015). Human rights 

groups at the time raised concerns about the idea that this strategy could result in a military 

victory against drug traffickers, and the Washington Office on Latin America, or WOLA 

(1989), noted that this funding could be used to support paramilitary groups (p.110).41  

 This period of narco-terrorism only partially receded when President Barco’s 

successor, President César Gaviria negotiated Escobar’s surrender and banned extradition as 

part of the new constitution (Thoumi, 1995; Snyder & Durán Martínez, 2009). While this 

temporarily reduced paramilitary violence, the groups who had received money and weapons 

from the Medellín cartel continued to terrorize rural communities in many parts of the 

country (Méndez, 1992). Meanwhile, the military argued that the guerrillas were stronger 

because of former President Betancur’s peace talks in the 1980s, which had prevented a 

military victory (International Crisis Group, 2009). In 1987, the FARC, ELN, EPL and other 

guerrilla groups entered into a coalition through the Coordinadora Guerrillera Simón Bolívar 

(Simón Bolívar Guerrilla Coordinator, CGSB) and there was some progress negotiating with 

the government. However, the coalition never achieved a common political platform and 

                                                             
41 The aid did not include any support for the Colombian judiciary who were being threatened by narco-criminal 
groups, yet were in charge of trying and convicting those involved in narco-trafficking (WOLA, 1989) 
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centralized structure, and the various groups continued to operate relatively autonomously 

(Chernick, 1999).  

 In 1989, the M-19 broke ranks to abandon the armed struggle and negotiate amnesty 

and political participation with President Barco. Congress passed a law authorizing the 

president to grant full pardons and amnesty (Ley de Indulto), which allowed President Barco 

to secure the groups demobilization (Carrillo, 2009). This peace process was not focused on 

civilian victims of violence, measures to uncover the truth about abuses committed during the 

conflict, accountability or other rights. Instead, victims and civil society were virtually 

invisible during the talks (Carrillo, 2009). The negotiations were a political agreement 

between elites and the M-19 to facilitate the demobilization of this illegal armed group so that 

they could participate in local and national elections. Ex-combatants formed a new political 

party known as the M-19 Democratic Alliance (Alianza Democrática) and recovered some of 

the political support the group had lost during the Palace of Justice siege (GMH, 2013).  

 While the M-19 was gaining political legitimacy, tensions between the government 

and the FARC heightened. In 1990, the government bombed FARC headquarters in La Uribe 

to underscore the difference between guerrilla groups that demobilized and those that 

continued the armed struggle. The FARC and ELN responded with force, escalating the 

armed conflict to unprecedented levels in 1991, until the government switched their approach 

and resumed talks (Chernick, 2009). Representatives from President César Gaviria (1990-

1994) administration met with delegates from the remaining Coordinadora Guerrillera 

Simón Bolívar three times, first in the department of Arauca in May 1991, then in Caracas, 

Venezuela from June to November 1991, and in Tlaxcala, Mexico in March 1992 (Kline, 

2015). Eventually several more guerrilla groups—including the EPL, PRT, and MAQL— 

laid down their arms to participate in relatively successful peace negotiations.42 However, 

                                                             
42 Between 1989 and 1994 the Colombian state signed separate peace agreements with nine guerrilla groups, 
including the April 19th Movement (Movimiento 19 de abril- M-19), Workers’ Revolutionary Party (Partido 
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negotiations with the main guerrilla groups, the FARC and the ELN, failed during each of 

these attempts (Nasi 2009; Hylton, 2006; Kaplan, 2017). 

Still, the M-19’s impressive transition into a legitimate political party presented 

guerrillas with a promising example of how a group could disarm and enter politics. In the 

1990 presidential election, the M-19’s candidate surpassed the Conservative Party by 700,000 

votes, and received the most votes in Colombia’s history (GMH, 2013, p.152). Meanwhile 

the M-19 was allocated seats in the National Constituent Assembly tasked with writing a new 

constitution. Barco’s initiative to demobilize guerrillas eventually led to the first National 

Reintegration Office in April 1991. Today, former members of the M-19, such as Antonio 

Navarro Wolff and Gustavo Petro, have taken on roles as senators, governors, mayors and 

presidential candidates. However, the process was not without setbacks. While the initiative 

emphasized peace and reconciliation, paramilitaries were excluded from negotiations 

(Laplante & Theidon, 2006). Cartels, paramilitaries, and the state continued to target political 

leaders affiliated with guerillas including presidential candidates. In August 1989, Liberal 

Party presidential candidate Luis Carlos Galán was murdered, then in March 1990, UP 

presidential candidate Bernardo Jaramillo was killed, and in April 1990 charismatic M-19 

presidential candidate Carlos Pizarro was assassinated (Porch & Rasmussen, 2008; Dudley, 

2004).43 Politics in the early 90s was life threatening, and candidates faced tremendous risks 

opposing powerful forces in the country.   

 

                                                                                                                                                                                             
Revolucionario de los Trabajadores- PRT), Popular Liberation Army (Ejército Popular de Liberación- EPL), 
Quintín Lame Armed Movement (Movimiento Armado Quintín Lame- MAQL), Commando Ernesto Rojas 
(Comando Ernesto Rojas- CER), Current Socialist Renewal (Corriente de Renovación Socialista- CRS), 
Popular Militias of Medellín (Milicias Populares de Medellín- MPM), the Francisco Garnica Front (Frente 
Francisco Garnica- FFG) and the Independent Movement-Armed Comandos (Movimiento Independiente-
Comandos Armados- MIR-COAR) to demobilize approximately 4,700 combatants (Jaramillo et al., 2009). 
43 Multiple groups often coordinated these assassinations. For example, Pablo Escobar’s top hit man John Jairo 
Velasquez was convicted of killing the presidential candidate Luis Carlos Galan who had vowed to extradite 
cartel leaders. Later, General Miguel Maza Marquez, who was head of Colombia’s secret security at that time, 
was found guilty of conspiracy and homicide with terrorist ends, for reducing Galan’s security at the time he 
was killed (BBC, 2016) 
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A New Constitution and the 1990s 

The 1990s marked a shift in violence and the prospect for peace in several ways: On 

the one hand, legal advances including a new constitution granted improved rights to 

Colombian citizens. On the other hand, violence throughout the country escalated, as politics 

became further entangled with illegal armed groups. These illegal groups expanded their 

power through increased coca production and trafficking, while seeking to violently defeat 

their opponents rather than endeavor further negotiations. Finally at the end of the decade, 

presidential elections created a promising possibility to start a new set of peace talks.   

Colombia’s 1991 Constitution was a significant achievement that established 

important domestic and international measures to protect the rights of Colombian citizens. As 

one government advisor explained “human rights has developed since then, in an exponential 

way” (Interview, May 2016). The impetus for the new constitution emerged during the late 

1980s and early 1990s as human rights activists and a student movement known as the 

“seventh ballot” built on the momentum of the negotiated settlement with the M-19 and other 

guerrilla groups to push for political reforms. This helped mobilize broad popular support to 

rewrite the constitution, and in a 1990 referendum citizens voted in favor of a Constitutional 

Assembly (Tate, 2007). The designers of the new constitutions sought to construct a set of 

institutions and values that could end human rights violations and bring about peace. This is 

evidenced in several parts of the resulting document, including Article 22, which defines 

peace as a right and duty (Espinosa & Landau, 2017). Importantly, the new constitution also 

established the concept of a “constitutional block” in Article 93, which requires domestic 

rights to be interpreted in light of international human rights agreements and treaties ratified 

by Colombia’s Congress. This went further than other constitutions around the world to 

prioritize international human rights law as a means to bolster Colombia’s domestic legal 

order (Espinosa & Landau, 2017). 
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To protect this expanded set of human rights, the 1991 Constitution presented a 

number of new control institutions and judicial bodies including the office of the Fiscalía 

(Attorney General charged with the investigation and prosecution of most crimes) and 

Procuradía (Inspector General charged with investigating official misconduct), as well as a 

Constitutional Court. The Constitutional Court became in charge of determining the 

constitutionality of new laws, decrees, referendums and constitutional reforms, while the 

Supreme Court remained as the highest appeals court for ordinary law. Importantly, as I will 

describe in Chapter 3, the Constitutional Court is able to declare certain parts of a law 

unconstitutional while still approving other parts of the law (Kline, 2015). The new 

Constitution also established a type of ombudsman’s office called the Defensoria del Pueblo 

that incorporated new legal mechanisms such as the acción de tutela, for individuals to file a 

lawsuit if their rights are being violated and demand an immediate judicial injunction against 

actions or omissions of any public authority.44 This was one of the most popular reforms of 

the new constitution, and close to 7,000 tutelas were submitted the first year after taking 

effect (Arnson & Kirk, 1993).45 Still, although the new constitution marked a valuable 

advance in numerous ways, peace remained elusive in Colombia, as many reforms were only 

partially implemented and many of the expanded human rights protections were unable to 

touch the privileges of the military (Tate, 2007; Espinosa & Landau, 2017).  

While the 1991 Constitution aimed to end high levels of violence, improve human 

rights, and bring about peace in Colombia, throughout the 90s, paramilitaries used 

increasingly lethal methods to fight an armed struggle and expand their power in the 

countryside (Laplante & Theidon, 2006; Espinosa & Landau, 2017). The violence committed 

                                                             
44 A large percentage of the tutelas filed every year are health claims.  
45 One example of a successful acción related to the conflict occurred in response to staff at Justicia y Paz 
(Justice and Peace) who helped the government gather information on paramilitaries and their links to the army 
and were subsequently described in the national press as guerrillas and guerrilla sympathizers. After a successful 
acción, Colombia’s major newspaper, El Tiempo, published a retraction to clear the names of these individuals 
(Arnson & Kirk, 1993, p.47). 
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by paramilitary groups was supported by many rural elites and in part legitimized by certain 

government policies. For example, Decree 356 of 1994 authorized civilians to set up “rural 

security cooperatives” known as CONVIVIR (Cooperativas para la Vigilancia y la 

Seguridad Privada, Cooperatives for Surveillence and Private Security) that sanctioned 

private armies to fight guerillas (Bergquist et al., 2001). Paramilitary groups used this 

legalization to expand their actions, and intensify the counterinsurgency movement. 

In the early 90s, there also was an important shift in the relationship between 

paramilitary groups and the drug cartels, as several major paramilitary groups began to form 

in opposition to Pablo Escobar. A group emerged known as Los Pepes (People Persecuted by 

Pablo Escobar) who worked with the government to take down the Medellín Cartel.46 Reports 

indicate that the United States Drug Enforcement Agency and Colombian government again 

turned a blind eye to the widespread human rights abuses committed by these paramilitaries, 

because they relied on their support against the cartel (Avilés, 2001; Tate, 2007).  

The government’s response to violence by Escobar and the cartel set an important 

precedent for compensating victims and discussing transitional justice in Colombia. In 1993, 

Law 104 established compensation for victims of Escobar’s bombs. This was extended to 

reparations for victims of the armed conflict in 1995 under Law 241. As a professor in 

Bogotá who helped draft this law explained in an interview, this shaped the state’s approach 

towards generating a register and making payments to victims (Interview, June 2016). 

Importantly, it also formed a basis for Law 418 in 1997, which was the first time that the term 

transitional justice was used (as I will discuss further in the next chapter). Other key human 

rights developments occurred around this same time, and in 1997 Colombia established an 

                                                             
46 Pablo Escobar died in 1993. 
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Office of the United Nations High Commissioner for Human Rights (OHCHR) for the first 

time.47 

However, while the Colombian government began meeting with international experts 

and discussing transitional justice, violence in Colombia intensified. In 1997, wealthy 

landowner Carlos Castaño announced the establishment of the United Self-Defense Forces of 

Colombia (Autodefensas Unidas de Colombia, AUC), as a means to unify disparate 

paramilitary forces. By 2000, the AUC had more than 30,000 combatants, which included 

members of the Los Pepes drug cartel in senior positions (Center for Justice and 

Accountability, 2014). As paramilitary groups solidified their ties to the drug trade, they 

increasingly sought to control coca production. In an effort to expand their power over the 

drug trade and gain more land, the AUC waged a brutal campaign of violence that 

systematically violated human rights and international humanitarian law, by engaging in 

torture, sexual violence, and civilian massacres.48 Violence by the paramilitaries tended to 

include two phases. In the first phase, they carried out a wave of indiscriminate violence, 

including massacres, mutilation, and torture. In the second phase, they occupied towns and 

built extortion networks, controlling the population and killing specific targets (Gutiérrez, 

2008). Scholars estimate that between mid-1980 and 2012 paramilitaries displaced 4 million 

people and expropriated some 6 million hectares of land in Colombia (Richani, 2013, p.224). 

In many cases, this violently obtained land has benefited the economic interests of palm oil 

companies, mining corporations, fruit producers, and other global businesses seeking to 

expand and secure operations around Colombia (Summers, 2012; Richani, 2013). Some 

corporations helped finance paramilitaries in exchange for protection (Kline, 2015).  

                                                             
47 More information about OHCHR-Colombia is available at 
http://www.ohchr.org/EN/Countries/LACRegion/Pages/COSummary1314.aspx 
48 Kirk (2009) describes some of the gruesome terror tactics second-wave paramilitaries engaged in to fight 
guerrillas (including civilians suspected of supporting guerrillas), such as chaining people to burning vehicles, 
mutilating bodies, and covering public roadsides with victims. 
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I heard about the violence these armed groups committed first hand, when I met with 

survivors in rural towns in Colombia. A social leader described how citizens in his small 

community in the department of Cesar were caught in the midst of the conflict. First, he 

explained how the guerillas passed through their village, staying temporarily for 15 or 20 

days before they went on to other zones. Then he told me that the paramilitaries arrived 

accompanied by the army, and the state did nothing to stop their crimes. He explained that the 

commanders of the AUC accused everyone in the village of being guerrillas and guerrilla 

collaborators and pointed to a house nearby to describe the AUC’s first victim—she was a 

woman with two sons, who the paramilitaries raped, battered, and murdered.  

As the paramilitaries occupied his town, they controlled citizens and forced them to 

do things with threats and weapons. The social leader told me a story about a man in his town 

that did not immediately follow the paramilitaries’ orders. In response, the paramilitaries 

killed two people in front of him, to show the community what happens when someone does 

not follow orders. The man then got on his knees asking the paramilitaries for mercy, telling 

them that he did what he did for his children. But they shot two bullets in his head “killing 

him like a dog.” There were so many innocent civilians that pleaded to know why, why are 

we being killed? At least 80 people were murdered in the village during this time (Fieldnotes, 

October 2015).  

Another survivor described the horrors she experienced at the height of the violence 

in her community: 

Look, I have a cousin, and one of the most horrible murders we had, happened to that 
boy. They took him from the house…and I won’t tell you all of the horrific things 
they did, but we knew it was him from his clothes, because otherwise he wasn’t 
recognizable after all of the torture. What justifies that torture, a murder that terrible? 
And I’ll stop telling you all of the things we lived here that nobody talks about, 
including the same government. At times we are afraid to say it, because during that 
time we couldn’t talk. 

 (Fieldnotes, October 2015) 
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Survivors of these massacres were forced to leave, and often families were displaced multiple 

times. As one woman described “Many people left the zone, others endured the situation as 

they murdered fathers, mothers, brothers and sisters…everyone had someone who was 

assassinated. Nobody was left free from this war” (Fieldnotes, October 2015).  

These stories expose some of the horrors of war beyond a historical narrative of 

political developments and figures. Violence in Colombia has varied within regions of the 

country as well as within departments during different time periods (Arjona, 2016). In some 

parts of Colombia, the guerrillas acted de facto as the law, taxing activities, adjudicating 

disputes, and punishing criminals, while in other areas paramilitaries occupied towns and 

controlled activities.49 Civilians were caught in the middle, forced to follow the orders of an 

armed group, and often falsely accused of associating with one side or the other. One woman 

told me a story about a boy who was killed and left in the street for days, because nobody 

wanted to pick him up. People in the town were too fearful it would make them appear 

associated with the FARC or paramilitaries if they touched him (Fieldnotes, June 2016). 

Some began creating justifications to make sense of the violence, assuming that “if a person 

was killed he was up to something” (Fieldnotes, May 2016). 

Because I lived in Cartagena, I heard many stories about the conflict in Montes de 

María, a region that experienced amongst the highest rate of displacement and arbitrary 

murder in the country as guerrillas and paramilitaries engaged in a power struggle over 

control of the territory. Montes de María came to be at the epicenter of the armed conflict 

because of its geographic location as a strategic transportation corridor for oil, drugs, and 

                                                             
49 A human rights lawyer explained that violence in Montes de María has been different from violence in the 
south of Bolívar, where there has been a much stronger guerrilla presence of the FARC and the ELN. In this part 
of the department, guerrillas engaged in extortion and kidnapping, and citizens still suffer from the presence of 
the ELN. “The consequence of this, for example, is that the perspective of a victim from the north of Bolívar is 
very different form the perspective of a victim of the south of Bolívar” (Interview, August 2018). These 
differences are multiplied at the national level for Colombians who live in vastly different parts of the country.   
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weapons (Esquivia Ballestas & Gerlach, 2009, García Reyes & Vargas Reina, 2014).50 This 

area had extensive presence of the FARC and other guerrillas, and the violence became 

especially intense in 1999 and 2000, when paramilitaries entered the region and committed a 

series of massacres to gain control of the territory. Violence intensified as each of the illegal 

armed actors believed that the civilian populations was collaborating with other armed actors 

provoking cycles of retaliation against vulnerable unarmed citizens (Adell et al., 2009)  

A woman in Montes de María described to me how the paramilitaries suddenly 

arrived in her village in 2000, and forced everyone to come into the central square to line up 

in rows of men and women. Then, they told the community that they had a list, and anyone 

who was on that list would be massacred. They revealed themselves as a paramilitary group 

called El Bloque Héroes de los Montes de María (Heroes of Montes de Maria) and described 

how they had massacred and raped at least 60 people a few weeks earlier in a nearby town 

called El Salado. “They told everyone that they were going to do the same thing here”, she 

explained, “people were panicked of course, panicked because they had heard what had 

happened in El Salado and it had been terrible.” (Fieldnotes, April 2015).51 More than 1,400 

civilians were displaced from the community. As an advisor at the Office of the High 

Commissioner for Peace explained, “the terror was systematic, and that was on purpose… 

[the paramilitaries] were machines of killing and machines of displacement” (Interview, May 

2016). This included frequent physical, psychological and sexual violence against women 

that was carried out with the objective to control territory, forcibly displace populations, and 

impose social control in communities (Ruta Pacífica de las Mujeres, 2015).  

                                                             
50 The main Todal de Occidente highway in Montes de María transports 80% of cargo between the interior and 
Caribbean coast (Esquivia Ballestas & Gerlach, 2009). In particular, the municipality of El Carmen de Bolívar 
located at the center of this region, forms a corridor for different groups to transport illegal drugs from the 
Mountain of San Jacinto while smuggling weapons from the Gulf of Morrosquillo. Mountains surround the area, 
and offered important hiding spots for guerrilla groups (García Reyes & Vargas Reina, 2014).  
51 Some accounts of El Salado describe paramilitaries putting on music and playing soccer with people’s heads 
(Interview, Center for Conflict, Displacement, and Peacebuilding, March, 2016) 
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A victim from a different village described the challenges his family faced when they 

were forcibly displaced from their homes: 

I was only 9 years old, and I didn’t understand why we were suffering so much, 
because on top of everything people who were displaced were treated very cruelly. 
You know? When you were displaced you were viewed as lesser, slow, sluggish, as if 
you knew less, ignorant. So a person in their childhood would have difficulties 
because they’d say ‘oh look this is the desplazado [displaced person]’. So that person 
would feel lesser, and it was frustrating. Because that person also has farm 
experience, and now has to adapt to El Carmen [a city]… my father lost everything, 
because he had to leave his crops. You know a farmer lives from his crops and 
animals. And when we were displaced, we left all those crops and arrived with 
nothing, because the paramilitaries had even robbed our animals. There was no work 
in El Carmen but we couldn’t return to the farm.  

(Interview, August 2016) 
These are just a few stories of violence, displacement, and psychological terror during the 

conflict and its lasting impacts. 

 

Though civilian authorities alerted commanders of the unfolding event, the 

Colombian military failed to act, by either preventing the atrocities or pursuing perpetrators. 

Instead, in some cases the Colombian military actively participated in paramilitary massacres, 

accompanied illegal armed groups, and/or turned a blind eye to their crimes (Evans, 2005). 

For many years during the internal conflict, the state’s army units were committing crimes 

throughout the country to achieve their military advances. At the time, the government would 

express indignation at any accusations that the armed forces had ties to paramilitary groups, 

while covertly welcoming the paramilitaries’ war against leftists guerillas and their supposed 

Images 8 & 9: An informal settlement in Cartagena where displaced families live. Poverty is immense, the 
majority of streets are dirt, residents have irregular access to running water, and there are no schools, 
hospitals, and other public services nearby. 
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supporters (Gómez, 2009). As a declassified report from a U.S. military official explained in 

1999, “the Colombian armed forces have not actively persecuted paramilitary group members 

because they see them as allies in the fight against the guerrillas, their common enemy” 

(Defense Intelligence Agency, p.4). Human Rights Watch, Amnesty International, and UN 

Reports have revealed that the activities of the AUC paramilitaries and Colombian military 

became increasingly intertwined, as the groups shared bases, transport, military supplies, and 

means of communication (Amnesty International, 2004).  

While testimony from my interviews, declassified documents, and other historical 

reports provide evidence of human rights violations committed by the state, these crimes are 

not often discussed in relation to transitional justice established by the state. For example, a 

1999 declassified cable from the U.S. Embassy in Bogotá describes how Colombian army 

soldiers donned AUC armbands and participated directly in one of the massacres. Later this 

cable explains that after the massacre, a confidential source “did not believe any of those he 

buried were guerrillas, but rather law-abiding local farmers” (State Department, 1999, p.2). 

Independent investigations and reports from the Historical Memory Group have revealed that 

paramilitary violence was often committed in coordination with the government’s armed 

forces, which would seal off areas before a massacre, providing safe passage to fighters and 

covertly supporting the paramilitaries’ targeted executions (Human Rights Watch, 2001). 

Although this provides strong evidence of the state’s complicity, discussions about violence 

during the conflict tend to focus more on the crimes committed by illegal armed groups, 

particularly the guerrillas. As subsequent chapters will describe, the state has been at the 

forefront of transitional justice efforts, managing which parts of the conflict are addressed.  

In the second half of the 1990s, the FARC also escalated their offensive actions from 

around 200 (in 1990) to around 400 (from 1992-1997) to 1,100 (in 2002) (International Crisis 

Group, 2009). The guerrillas increasingly violated international humanitarian law in their war 
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against the state, recruiting child soldiers, kidnapping civilians, and destroying villages, 

amongst other crimes. According to DAS (Departamento Administrativo de Seguridad), 

Colombia’s Security Service agency, between 1991 and 1999, guerrilla groups received an 

estimated $3.2 billion USD in drug revenues, approximately $1.8 billion USD through 

extortion, and another $1.5 billion USD in ransom for kidnappings (averaging between 1,000 

to 3,000 kidnappings a year) (Moor & Zumpolle, 2001).  

President Ernesto Samper (1994-1998) tried to approach the FARC and ELN again at 

the beginning of his administration, and had some success opening a process between the 

ELN and civil society, but failed to secure new talks with the FARC. His attempts in large 

part were hindered by accusations that his campaign had been supported by money from drug 

cartels, and Samper was constantly defending himself against allegations (Kline, 2015). This 

crisis severely weakened Samper’s administration, and the scandal followed him throughout 

his presidency. The business community increasingly opposed Samper and saw him as both 

illegitimate and damaging for Colombian relations with the United States. Representatives 

from the private sector went as far as collaborating with members of the military to discuss 

removing President Samper from office (Avilés, 2006). U.S. officials used this to pressure 

him to do more on the drug war issues than his predecessors had (Crandall, 2002).  

 

Image 10: Former president Samper presenting at the Latin 
American Council of Social Sciences (CLACSO) conference 
in Medellín, November 2015. 
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During this time, the Colombian military labeled the FARC a “narco-cartel” in order 

to lobby the US for increased military aid to fight the war on drugs and defeat the guerrillas 

(Avilés, 2006; Echavarría, 2010). By the late 1990s, Colombia had become the world leader 

in drug trafficking and coca production (Tate, 2007). While scholars explain that some drug 

profits were financing the FARC’s military expansion, the majority of profits were actually 

going to the Northern Valle Cartel (after the cartels in Medellín and Cali ended in the mid-

1990s), which was politically affiliated with paramilitaries. Thus, some scholars have argued 

that the narcoguerrilla label was used to falsely imply that the FARC were the central players 

in the drug trade, while obscuring the larger role of paramilitaries conducting trafficking 

(Tate, 2015). 

The conflict escalated dramatically, with levels of violence tripling between 1980 to 

2000, and no one side able to defeat the other (Chernick, 2003). While the FARC 

demonstrated their power, the Colombian military was at an all time low (Kline, 2015). At 

the same time, paramilitary groups had grown significantly in both organization and size. As 

Samper’s presidency ended, the primary issue during the 1997-98 presidential campaign was 

ending guerrilla violence and negotiating a peaceful solution to Latin America’s oldest 

conflict (Tate, 2015).  

 

President Pastrana’s Failed Peace Talks with the FARC 

In 1998, Andrés Pastrana Arango was elected president on a platform committed to 

achieving a negotiated settlement to the war and he opened negotiations with the FARC at a 

ceremony in San Vicente de Caguán on January 7th, 1999 (Kirk, 2004; Chernick, 2001). 

President Pastrana’s negotiations with leaders of the FARC were one of the most important 

precedents for President Santos’ peace talks with the FARC from 2012-2016, since they 

affected how both sides approached this dialogue. Still, it is important to note that while there 
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are several similarities between these two negotiations—including individuals who were 

involved in negotiations during Pastrana’s administration and returned as representatives for 

President Santos more than 10 years later—there were also key differences and lessons 

learned from this experience. While President Pastrana began his negotiations from a weak 

position and the peace talks were fraught with challenges, including ongoing conflicts, 

delays, and eventual failure, President Santos opened his negotiations from a position of 

greater strength against the guerrillas and sought to avoid many of the pitfalls Pastrana 

experienced. Thus, the 1999-2000 peace process had a lasting impact on future attempts to 

dialogue with the FARC in terms of the types of concessions the government was willing to 

make, the scope of subsequent negotiations, and public perceptions of the conflict. 

Perhaps the biggest failure at the 1999-2000 peace talks, which future administrations 

fervently avoided, was Pastrana’s agreement to create a despeje or demilitarized zone for the 

FARC. The FARC had two conditions for opening peace talks: 1) The government needed to 

crack down on paramilitary violence and 2) the negotiations needed to take place in a “safe 

zone” controlled by guerillas (Chernick, 2001). To satisfy the latter demand, President 

Pastrana ceded a huge territory (roughly the size of Switzerland) to the rebels in the southern 

departments of Caqueta and Meta (Laplante & Theidon, 2006). All police and military 

withdrew from the area while the FARC remained heavily armed in the region, which 

became known as “Farclandia” (Kirk, 2004, p.213). The result was that approximately 

130,000 residents were caught in the middle of Colombia’s negotiations and lost their access 

to many rights as Colombian citizens living in a zone under the control of the FARC. In 

consequence, paramilitaries and other groups stigmatized everyone in the region as guerrillas, 

though civilians had few options to leave (Kirk, 2004). 

Another major problem with President Pastrana’s negotiations was the idea that the 

two sides would be able to hold peace talks within this despeje while the war raged on 
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throughout the rest of Colombia. This “negotiate-amid-the war” strategy resulted in escalated 

levels of violence throughout Colombia, as each side sought to gain an advantage at the 

negotiating table by winning the conflict on the ground (Chernick, 2001). The Colombian 

government increased its military capacity with millions of dollars from the U.S. government 

to fight the ongoing “war on drugs.” President Pastrana launched an ambitious military 

modernization strategy to increase military actions against the guerrillas. Meanwhile, the 

FARC attacked over 140 towns during the supposed peace process between 1999 and 2000, 

and intensified their offensive attacks outside of the demilitarized zone (Echavarría, 2010). 

The fragile basis for the peace talks resulted in numerous setbacks. In November 

2000, the FARC suspended talks arguing that the increased involvement of the US would 

undermine talks and the government needed to do more in response to paramilitary violence 

(Chernick, 2001). Meanwhile, President Pastrana came under pressure to crack down on the 

talks in early 2001 when rumors emerged that the FARC were using the despeje as an area to 

keep kidnapped victims and strengthen their armed groups. When negotiations broke down in 

2002, reports emerged that the FARC had used this territory to regroup, recruit, train and 

launch attacks on nearby towns, growing guerrilla forces to an estimated 20,000 members 

(Kirk, 2004). The negotiations officially collapsed after the FARC first kidnapped three 

German aid workers and a former governor from Meta, and then kidnapped a Colombian 

senator (Kirk, 2004). At the end of three years of on and off again talks, the only substantive 

agreement was a prisoner exchange (Kline, 2015).  

The conflict grew during President Pastrana’s administration, as peace talks broke 

down and armed groups expanded. In addition to the unsuccessful negotiations with the 

FARC, Pastrana’s government failed to develop peace talks with the ELN, which had first 

emerged during Samper’s administration but never moved beyond procedural agreements 

(Kline, 2015). During this time, there was a dramatic increase in paramilitary troops, as the 



 77 

AUC shifted paramilitary groups from regional entities to becoming national entities with 

political and military strategies (Goméz, 2009). Murders, kidnappings, and other forms of 

violence all rose during Pastrana’s presidency. The number of victims from mass murder 

went from 607 to 1,013, and the number of internal refugees increased from 3,907 a year to 

41,355 a year during Pastrana’s presidency (Kline, 2015). There also was a shift in the 

concentration of violence, as Colombia was divided in different parts: The FARC now 

controlled the South of the country, the paramilitaries controlled the North, and the 

government was limited to control in the capital, Bogotá (Kirk, 2004).  

However, some experts note that Pastrana’s talks with the FARC also had some 

important achievements that often go unrecognized and played an important role opening the 

possibility for Santos’ negotiations in 2012-2016. For one, the talks brought the guerrillas out 

of the jungle and showed them to the world. Before 1999, many Colombians and foreigners 

only had an imaginary idea of the FARC. However, when the negotiations were broadcast 

across television, Colombians became very aware of the real war that was ongoing in their 

country. In addition, Pastrana managed to sell the process internationally, which eventually 

led to tremendous financial support under a controversial Plan Colombia (Interview, 

Colombian transitional justice expert, August 2016).  

 

Democratic Security and Plan Colombia 

In response to Pastrana’s failed negotiations, Álvaro Uribe Vélez became president of 

Colombia in 2002, through a campaign centered on fighting the guerrillas with greater 

resolve. After the peace talks had collapsed, there was a sense of panic and impending 

catastrophe in Colombia. Uribe tackled these fears directly, promising to strengthen state 

security (Echavarría, 2010; Carbó, 2006). His administration was defined by a two-pronged 

strategy: On the one hand, Uribe escalated military pressure against guerrilla groups, in part 
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by building from US military funding that had begun in 1998 with Plan Colombia. On the 

other hand, he began exploring possibilities for negotiating with the paramilitaries, in an 

effort to distance their activity from the state (as Chapter 4 will describe in further detail).52 

In his years as president, Uribe achieved strong public support for his success fighting 

guerrillas, even as these efforts coincided with human right abuses and scandals. 

When Uribe became president he framed the conflict as an embattled democratic state 

fighting “terrorism” with the help of the United States and other international allies (Hylton, 

2006; Echavarría, 2010). As part of his strategy, President Uribe announced that there was no 

war or armed conflict in Colombia—rejecting the guerrillas as a political warring party with 

the possibility of negotiating a political solution. While Uribe acknowledged that the 

guerrillas had been a communist ideological group in the 1960s, he argued that they had lost 

these ideological aims over time, and had become a drug-dealing organization engaged in 

criminal activities (Echavarría, 2010). The September 11th, 2001 attacks in the US and the 

war on terror provided a framework for Uribe’s administration to define violence in 

Colombia. Fighting drug trafficking and fighting terrorism were interchangeable, as Uribe 

pressed the US to take a more active stand in the Colombian conflict (Baud & Meertens, 

2004; Echavarría, 2010). This framing was important for the type of negotiation that was 

possible, the forms of transitional justice that were debated, and the account of history that 

was produced. By denying the existence of an armed conflict and its millions of victims, 

Uribe focused on combatting the violence as counterterrorism (Rowen, 2017). 

Uribe immediately established emergency powers for the military after his 

inauguration by declaring that there was a “state of upheaval” (Baud & Meertens, 2004). 

According to some, Uribe’s tough stance against guerrillas was shaped by personal 

experience: his father was assassinated in a botched kidnapping he attributed to the FARC, 

                                                             
52 Uribe was the first Colombian president to negotiate the demobilization of paramilitaries. 
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and many of the advisers he selected were also victims of FARC crimes (Shifter, 2009). 

While there were some attempts to negotiate with both the FARC and the ELN during his 

administration, these processes were never successful, as Uribe expected guerillas to first 

unilaterally lay down their arms, liberate all kidnapping victims, and concede to other 

limitations that prevented talks from moving forward (Goméz, 2009).  

Uribe treated the guerillas as categorically different from the paramilitaries, although 

it is important to note that during years of conflict many key figures switched alliances and 

were involved in crimes with multiple armed groups. The history of Diego Fernando Murillo 

Bejarano (known as Don Berna) exemplifies this. Don Berna, who headed several blocks of 

the AUC paramilitaries, started his armed activity as a member of the EPL guerillas. He left 

this group in the 1980s to work for the Galeano family in Medellín, when they were part of 

Pablo Escobar’s drug cartel. In 1992, a fight broke out between the Galeano brothers and 

Escobar, and Escobar had them assassinated. Don Berna sought vengeance and was one of 

the founders of Los Pepes in the early 1990s. After Escobar died in 1993, Don Berna began 

taking over his drug trafficking routes and headed several blocks of the AUC paramilitaries. 

In 2000, he was a commander in the paramilitaries and part of talks between Uribe and the 

AUC (Insight Crime, 2016; Fieldnotes Medellín July 2017). Although other members of 

illegal armed groups have similarly complex histories, their legal options have been defined 

by their political position at the time of negotiations. As Chapter 4 will describe, Uribe led an 

initiative to demobilize rightwing paramilitaries of the AUC who were engaged in new levels 

of violence around the country, while continuing to fight the FARC and ELN militarily 

(Kline, 2015).  

In 2003, Uribe officially launched his Democratic Security Strategy (Estrategia de 

Seguridad Democrática), a military approach with a tough posture towards violence and 

insecurity that promised to recover state authority and bring back security (Echavarría, 2010). 
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In its first few years this approach achieved some important success. By February 2004, the 

Democratic Security policy had reduced kidnappings, homicides, drug cultivation, and 

attacks on communities (Goméz, 2009). According to some figures, kidnapping plummeted 

73 percent between 2002 and 2005 and homicides dropped from 29,000 to 17,000 killings in 

this same period (Carbó, 2006). Yet in the process of providing a number of advances against 

the guerrillas— including retaking FARC territory, reducing FARC ranks, and improving 

some citizens’ security—the policy also resulted in a new wave of dramatic civilian 

displacement in rural areas as the government lacked a strategy to maintain control over these 

territories after removing the FARC (Beittel, 2015). In particular right-wing paramilitaries 

grew across the country, occupying towns, instilling terror in rural Colombia, and engaging in 

open acts of violence against civilians accused of guerrilla ties. Moreover the doctrine of the 

Democratic Security policy dealt with political dissent—by organized labor, human rights 

groups, and student movements—as a threat to the state’s national security and fight against 

terrorism (Richani, 2013).  

During Uribe’s presidency, a parapolitical scandal exposed widespread alliances 

between politicians, illegal armed groups, and drug traffickers, revealing how politicians had 

been making pacts with paramilitaries for decades.53 It also uncovered how Colombia’s 

Security Service agency DAS (Departamento Administrativo de Seguridad) had extensively 

worked with paramilitaries to intimidate and assassinate political opponents (Layús, 2010; 

Romero, 2011). At the beginning of the scandal, a young political analyst, Claudia López, 

revealed highly unusual voting patterns in regions where paramilitary violence had been most 

acute (Sánchez-Moreno, 2018). These pacts with paramilitaries were not isolated dark deals 

between corrupt politicians and illegal armed groups, but part of more systematic and 
                                                             
53 As this chapter details, there has been a long history of ties between organized crime and politics, from Pablo 
Escobar getting elected to the House of Representatives in 1982 to the Cali Cartel infiltrating the 1994 elections. 
Over the years drug-traffickers and other criminal enterprises refined their methods for infiltrating political 
institutions, such that by 2006, 35% of the Senate was being investigated for their links to narco-paramilitary 
factions (GMH, 2013).  
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formalized agreements—such as the Pacto de Casanare and the Pacto de Chivolo—that 

ensured the political power of individuals who would be favorable to the AUC and their 

interests (Hristov, 2014; Sánchez-Moreno, 2018). Evidence showed that paramilitaries 

sponsored and blackmailed politicians to gain political control. These paramilitaries sought to 

ensure continued political support, guarantee favorable policies to safeguard their capital and 

the interests of those who financed and supported them, and minimize their exposure to 

criminal justice (GMH, 2013, p.258).  

In 2006, a series of Colombian Congress members were arrested for connections to 

the paramilitary, including alleged involvement in the kidnapping of political rivals. The 

Supreme Court opened 93 cases against members of Congress (35 percent of the total 

membership) and at least 13 members were found guilty (Kline, 2015).54 By mid-2007, 

almost all of the politicians under investigation were part of Uribe’s coalition in Congress 

(Sánchez-Moreno, 2018).55  

In spite of evidence of paramilitary crimes and their links to the state, the US 

supported the government’s internal conflict through “Plan Colombia,” a multibillion dollar 

US aid package focused on military action to combat drug trafficking and left-wing guerrillas 

such as the FARC (which the US designated a terrorist organization). Starting in 2000, 

Colombia received more than $1 billion dollars a year from Plan Colombia, making 

Colombia the third largest recipient of US military aid (next to Egypt and Israel) (Tate, 

2007). Some scholars argue that Plan Colombia was implemented to further militarize 

Colombia in order to make the country safe for multinational economic interests (Murillo, 

2004). Over the years, Plan Colombia provided critical support to the armed forces and 
                                                             
54 Nine cases were dropped because of a lack of evidence, five cases were found not guilty, and the other cases 
were still pending. In addition, nearly 250 cases were opened against governors, mayors, and other regional 
politicians (Kline, 2015). 
55 There have also been allegations against President Santos and his coalition for meeting with paramilitaries. 
For example, Mancuso accused Francisco Santos—Uribe’s vice president, and Juan Manuel Santos’ cousin—of 
meeting with Carlos Castaño to create a paramilitary group in Bogotá. Francisco Santos and Juan Manuel 
Santos vigorously deny these allegations (Sánchez-Moreno, 2018). 
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national police, including helicopters and other aircrafts, training, logistics, intelligence and 

other resources for Colombia’s armed forces (Beittel, 2015). The FARC lost approximately 

one-fourth of its 17,000-22,000 combatants during this offensive (Gutiérrez, 2008).  

However, US aid provided during Plan Colombia had some very serious and harmful 

implications. For example, in the effort to eradicate coca crops, Plan Colombia included years 

of large scale aerial spraying of an herbicide containing glyphosate, a chemical that likely 

causes cancer in humans (Neuman, 2015).56 Meanwhile, concerned groups noted that this aid 

was likely used to support a corrupt army, responsible for human rights crimes in 

coordination with Colombian paramilitary groups (Tate, 2001).   

A particularly gruesome scandal in Colombia revealed that between 2002 and 2008 

army brigades around the country routinely executed civilians under pressure to show 

positive results in their fight against the guerrillas. This scandal known as the “false positive 

killings” involved soldiers abducting citizens (often rural peasants, drug addicts, or homeless 

individuals) to remote locations under false premises to kill them, dress them up as guerrillas, 

and report them as enemy combatants killed in action (Human Rights Watch, 2015). These 

were then falsely reported as “combat kills” to boost the government’s statistics in the war 

against guerrillas (Miroff, 2015). According to some reports, this tactic had been a guiding 

principle of the Colombian military for years. Recently declassified U.S. diplomatic, military, 

and intelligence documents describe the practice of reporting civilian causalities as guerrilla 

casualties as early as 1994 (Evans, 2009). Since the media scandal broke in 2008, prosecutors 

have convicted 800 army members, and are investigating more than 3,000 alleged cases 

(Human Rights Watch, 2015).  

                                                             
56 This fumigation caused widespread respiratory and skin infections amongst civilian famers, often killing licit 
crops alongside illicit ones. In 2003, over 35,000 acres were destroyed each month, including officially 
protected forest and national parks where only 1% of the land was designated to coca cultivation (Hylton, 2006). 
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While narratives of violence in Colombia often focus on crimes committed by 

guerrillas and paramilitaries, it is important to also examine why the Colombian government 

could be held accountable for war crimes or crimes against humanity. Human Rights Watch 

(2018) has described the “false positive killings” as one of the worst episodes of mass 

atrocity in the Western Hemisphere in recent decades. Moreover, as Chapter 3 will discuss 

further, the International Criminal Court has outlined these cases as a key area of continuing 

focus for the Office of the Prosecutor’s preliminary examination of the situation in Colombia.  

Uribe’s administration was also plagued by a scandal that DAS, Colombia’s Security 

Service, used a system of illegal wiretapping and surveillance, known as chuzadas, to target 

political opponents. While wiretapping was not new, the targets grew to include Supreme 

Court judges, journalists, and human rights defenders, and in some cases resulted in threats, 

intimidation, and violence (Kline, 2015). Moreover, DAS led operations against journalists, 

opposition politicians, and nongovernmental leaders, sabotaging human rights court cases, 

and in some cases intimidating and threatening the children of intelligence and counter-

intelligence operations (Haugaard et al., 2010). Jorge Noguera, the first director of DAS from 

2002 to 2005 and former presidential campaign manager for Uribe in the state of Magdalena, 

was sentenced to 25 years in prison for organizing the murder of trade union activists and 

assassination of a prominent sociologist, Alfredo Correa de Andreis.57 A subsequent DAS 

director, María del Pilar Hurtado, was convicted for abusing her office and sentenced to 14 

years in prison.58 

Since leaving the presidency, a number of investigations have implicated other people 

close to Uribe. The attorney general’s office has charged Uribe’s younger brother, Santiago, 

with homicide and conspiracy, under accusations he commanded a death squad called the 

                                                             
57 https://www.nytimes.com/2011/09/15/world/americas/jorge-noguera-convicted-in-colombia-spy-scandal.html 
58 President Santos dissolved the DAS agency in 2011. 
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“Twelve Apostles” which committed hundreds of murders.59 Uribe’s cousin, Senator Mario 

Uribe, was convicted in 2011 for conspiring with paramilitaries.60 Meanwhile, former police 

general Mauricio Santoyo, Uribe’s security chief from 2002 to 2005 and associate since the 

1990s, was sentenced to 13 years of prison in the United States after pleading guilty to 

supporting paramilitary groups from 2001 to 2008.61 Uribe himself has fought allegations that 

he conspired with paramilitaries when he was the Governor of Antioquia and President of 

Colombia (Sánchez-Moreno, 2018).62 

While government officials and members of the state armed forces engaged in human 

rights violations during Uribe’s administration, supporters have framed their actions as “the 

end justifies the means” (Kline, 2015). Uribe’s advocates highlight the crucial role his 

administration played fighting off the FARC and tirelessly working to bring security to 

Colombia. At the time, high profile crimes by the FARC captured the media’s attention and 

increased Uribe’s popularity. In 2008, Uribe carried out a successful military operation, 

known as Operación Jaque or Operation Checkmate, to rescue the kidnapped presidential 

candidate Íngrid Betancourt (who had been held captive for six years), three US contractors, 

and members of the Colombian military and police. These initiatives bolstered support for 

Uribe, and a common narrative that all of the country’s problems were due to the FARC. 

Uribe gained tremendous political power and public support during his presidency, and was 

even able to change the constitution so that he could serve for two terms (from 2002 to 

                                                             
59 https://www.nytimes.com/2018/07/08/world/americas/colombia-uribe-death-squad.html 
60 https://www.bbc.com/news/world-latin-america-12532826 
61 Santoyo confessed to taking bribes from AUC paramilitaries in exchange for information about police 
operations, and pleaded guilty to charges that he conspired to smuggle drugs into the U.S. 
https://www.bbc.com/news/world-latin-america-20733782.  
62 In July 2018, Uribe was called to appear before the Supreme Court for accusations that he tampered with 
witnesses who say he created paramilitary groups with this brother Santiago. More information is available at: 
https://www.insightcrime.org/news/analysis/colombia-expresident-uribe-preeminent-legal-battle/ 
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2010).63 While he has been a polarizing figure in Colombia, he has continued to have an 

important influence on politics in the years after his administration.  

 

Conclusion 

Over time, state officials in Colombia have presented a limited characterization of the 

internal armed conflict as a group of narco-trafficking terrorists attacking a democratic state. I 

frequently heard supporters of former President Uribe talk about how grateful they were for 

his leadership bringing security to the country. People would passionately describe how 

violent Colombia had been, how they could not travel before he was president. As one person 

explained, “He was the man who returned tranquility to the country. The country had come to 

a state where you could not leave here and go to Santa Marta [a few hours away] because 

they would kidnap you on the road. Friends of mine were kidnapped, their cars were taken, 

and you saw that every day…we had reached an extreme era” (Interview, August 2016). 

Uribe’s supporters explained that he resolved a real fear in 2002 that the state would be 

overwhelmed by guerilla violence. As a result, some people overlooked the human rights 

abuses that were committed in the name of security.  

In many cases, people’s opinions about the conflict have relied more on personal 

experiences and exposure than the historical records. As one scholar pointed out, the FARC 

kidnapped, extorted, and targeted the wealthy, while paramilitaries tended to go after the 

poor. As a result, politicians (who come from the wealthy class) have tended to care more 

about FARC crimes, while paramilitary violence has often received less attention (Fieldwork, 

November 2016). Over the years, paramilitaries launched an extensive public relations 

campaign that narrated the sacrifices they had made to defend Colombia and defeat guerrillas 

in areas where the state was absent. This narrative resonated with Colombia’s urban middle 

                                                             
63 While the 1991 Constitution initially prohibited presidents from seeking reelection, it was changed in 2005 so 
that Uribe could serve a second term (Shifter, 2009). 
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class and rural elites who had directly experienced guerrilla violence and felt like the state 

failed to provide security (Tate, 2015).64 

Meanwhile, the Colombian government, US officials, and the mainstream media have 

repeatedly referred to the brutality of FARC terrorists, while paying less attention to crimes 

committed by paramilitaries and the military (Leech, 2011 p. 128).65 As a Senator on the left 

described to me, it has been a great struggle to establish the historical fact that there was an 

armed conflict with eight million victims, the vast majority of whom are displaced 

campesinos. He explained, “all of the propaganda, official discourse, all of the public 

representation [of the state] was that there were only victims of guerrillas, kidnappings, 

antipersonnel mines, extortion by the guerrillas, but this whole universe of victims of the 

state, of paramilitaries, of big companies that also created favorable conditions, all these 

victims were erased, they did not exist” (Interview, July 2016).  

While this book will further describe how in 2009, as part of the state’s transitional 

justice initiatives, the Historical Memory Group (GMH) began producing reports that provide 

evidence of crimes committed during the conflict, it is important to note that this does not 

necessarily coincide with the general public’s perceptions about what happened.66 As a 

researcher at the Foundation Ideas For Peace (Fundación Ideas para la Paz) told me:  

[The GMH] was a very a nice initiative, it was a very important part of our history, 
but where I think they have failed, is to transfer that knowledge to the bulk of society. 
So they have very interesting and very complex and very complete reports on specific 

                                                             
64 U.S. officials contributed to a distorted narrative about the violence, by portraying the Colombian conflict as 
guerrillas against the government. U.S. officials minimized the state’s connection to paramilitary groups and 
reports of human rights concerns, assuming that paramilitary groups would disappear once the guerrillas were 
defeated (Tate, 2015). 
65 For example, between 2002-2006 the New York Times published 21 news reports on civilians that were killed 
in Colombia. Of these reports, 17 blamed guerrillas, 2 blamed paramilitaries, 1 blamed the military and 1 held 
both rebels and paramilitaries responsible. Yet a 2007 report by the Colombia Commission of Jurists (CCJ) 
shows that during this time, guerrillas were responsible for 25 percent of the killings of civilians, while 
paramilitaries were responsible for 61%, and the Colombian military was accountable for 14%. This indicates 
that foreign news has contributed to a distorted perception of violence (Leech, 2011, p.129). 
66 Both left and right political parties have criticized the GMH’s work as biased. The right argues that the 
GMH’s prejudice comes from primarily working with victims, and has overemphasized the violence committed 
by paramilitaries. Meanwhile the left argues that the GMH is too aligned with the state. 
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emblematic cases and you have the big report and you have smaller films and you 
have the museum, but still it’s a small community of academics…their talking to their 
students and to a small audience of practitioners and some victims’ organizations, but 
they haven’t been able to influence major public opinion. So, when you go to see the 
mass media and the news, and every time there is a debate on TV…this material, as 
valuable as it is, it’s never referred to. 

(Interview, July 2016) 

A friend explained that the perpetrators of civilian murders in the countryside were 

historically referred to as “dark forces”. Many armed groups were effective at concealing 

their identities to avoid responsibility for their crimes and prevent the judiciary from 

investigating them (GMH, 2013). 

While the GMH has launched important historical memory projects, the fact that these 

initiatives have been undertaken in the midst of an ongoing conflict has also prevented certain 

histories of violence from coming to light (Riaño Alcalá & Uribe, 2016). As one researcher 

noted, there are great challenges to “learning about war in a place where there still is war” 

(Fieldnotes, National Center for Historical Memory, June 2017). The Minister of Transitional 

Justice was clear about this during our interview, “when the war is still on, you cannot adopt 

a radically different understanding of the war…because the war is still on!” (Interview, June 

2016). An NGO worker involved in a community memory project explained to me, “the idea 

of naming responsible people when there’s no judicial clarity is also really difficult…it’s still 

not safe to share about a lot of different things” (Interview, May 2017).  

During my fieldwork, new information about the conflict was still being revealed. For 

example, while I was meeting with an academic in Bogotá who was reviewing testimony 

from the Justice and Peace hearings, he described how just that week he had discovered a 

massacre of 70 people in Antioquia in 1998 (Interview, June 2016). This happened again 

during a different interview in August 2016, when a community leader told me  

We just stayed in San Juan, where there was a massacre that hasn’t been brought to 
light; the government hasn’t talked about it. And they killed 15 men in 2 or 3 days. 
But nobody talks about it; the media also doesn’t say anything. But you talk to the 
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mother of these people and she is shattered. Talk to the children and they are 
shattered. Talk to the brothers and sisters and they are shattered.  

While this chapter has provided some historical background on past violence, many 

important pieces of this history are still undisclosed.  

Importantly, this chapter has demonstrated that disagreements and debates over 

Colombia’s history of conflict between members of the government, different armed actors, 

and others, have had important political implications. The way that various administrations 

have framed the conflict has shaped, structured, and foreclosed options to negotiate peace and 

establish transitional justice measures for different groups. Transitional justice is intimately 

connected to narratives about a history of violence in two ways. As this chapter has argued, 

explanations for the origins, causes, and consequences of conflict shape what type of 

transitional justice is possible. Still, as the following chapters will show, transitional justice 

measures themselves are also a means to reconstruct a history of violence, that at times may 

differ significantly from previous accounts.  

The next chapter considers how international developments have offered new 

opportunities to challenge dominant discourses about the conflict and expose crimes that 

were previously hidden. During more than five decades of conflict in Colombia, there was a 

wave of new international human rights norms and practices. These global advances, though 

neither unlimited nor a simple example of continuous progress, have transformed efforts to 

establish transitional justice measures. To what extent has the development and spread of 

global human rights mattered for the way that the Colombian government has redressed 

violence committed in its national territory and how has the Colombian government 

responded to these changes? 
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Image 11: The Casa de la Memoria in 
Medellín is an excellent museum on the 
Colombian conflict. 

Image 12: Leaders from villages in rural parts of 
Colombia have also established important memory 
initiatives to document violence in their 
community, including this space at the Centro de 
Acercamiento, Reconciliación y Reparación in San 
Carlos. 
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Chapter 3 

 Global Position: 
International Human Rights Laws in Colombia 

 
“Colombia is a very legalistic country. But it’s also a very proud country. So we feel we need 
the highest standard possible.”  
 

 In May 2016, I sat down for meetings at the Office of the High Commissioner for 

Peace (OACP) in Bogotá, Colombia and took in a view of the presidential palace, the Casa de 

Nariño, across the courtyard. As I began my interview with an advisor at the OACP, she 

explained that she spent two years, between 2010 and 2012, building a diagnosis of the 

state’s legal options for dealing with human rights abuses if the government were to start 

peace talks with the FARC. President Santos had told her office, “I want to know if Cano 

[who was the leader of the FARC at that time] was to call me and say I want to do this deal, 

what can I tell him that I can legally do”. To address this question, she began conducting 

research on the International Criminal Court, different transitional justice approaches both 

nationally and internationally, and any other cases that would be relevant for evaluating 

previous experiences and determining what was possible in Colombia during the peace 

negotiations. 

 Over the last five decades, while Colombia’s conflict raged on, there have been 

important developments in international laws, policies, and institutions for addressing human 

rights abuses around the world. This chapter considers both where these global standards 

came from, and how external states and multinational institutions have constrained and 

empowered the way that transitional justice has been established in Colombia. Specifically, I 

concentrate on a second mechanism of selective decoupling—global position—to examine 

how the global human rights movement shaped negotiations over a transitional justice 

agreement in Colombia. ‘Global position’ refers to the way that a state interacts with 

international institutions and the degree to which the state has the power and independence to 
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reject foreign interference in its domestic affairs. It is useful for understanding the extent to 

which international institutions and foreign governments impact a state’s approach towards 

establishing and implementing particular policies.  

 This chapter argues that in the face of global human rights developments, Colombia 

has sought to maintain its state sovereignty by adopting a posture of strategic embrace. While 

other states have resisted international institutions by challenging their authority or neglecting 

to adopt treaties, Colombia has taken a very different approach to global changes. 

Specifically, Colombian officials have tended to embrace human rights language, measures, 

and policies in formal settings. The Colombian government has extensively signed and 

ratified human rights treaties and established institutions such as the Presidential Office for 

Human Rights. This approach is strategic, because to some extent, it has given the Colombian 

government the ability to control and manage relationships with international institutions, by 

showing that the state has already taken its own initiative to address human rights problems 

in the country and should not be subject to foreign interference. However, there are limits to 

the state’s ability to manage global human rights efforts, and the Colombian government has 

not been able to insulate itself from critiques and movements for reform. While Colombian 

officials at times have pursued a policy of strategic embrace to restrict foreign interference, 

this approach has also lent credibility to international human rights efforts and helped 

legitimize international institutions. In addition, it has given national human rights advocates 

opportunities to seek out international allies from the global transitional justice movement 

that can pressure the state to address the conflict. 

 The globalization of human rights is not a unilateral top down process, in which 

international standards have been developed in the Global North and then imposed on states 

in the Global South like Colombia. Instead, this chapter shows how experts in Colombia have 

played an important role developing global policies, which continue to change through an 
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interactive process. In particular, Colombian experts have held influential positions in 

international governmental and non-governmental organizations involved in designing 

transitional justice norms. For example, the Colombian expert Pablo de Greiff was a director 

at the International Center for Transitional Justice and went on to be appointed as the first UN 

Special Rapporteur on the promotion of truth, justice, reparation and guarantees of non-

recurrence in 2012. As later chapters in the book will demonstrate, these intimate connections 

to the center of global policymaking have facilitated the Colombian government’s ability to 

adjust and transform transitional justice, since Colombian intermediaries have an in-depth 

understanding of international standards that allows them to identify room for maneuvering.  

 In this chapter, I also attend to globalization at multiple scales to show that there are 

different forms of connection that contain distinctive features and should not be lumped 

within a single process. As I explained in Chapter 1, this research starts from the premise that 

globalization is a multifarious, contingent, and uneven transformation (Guillén, 2001; Ardiç, 

2009; Wimmer, 2001). Often what macro sociologists refer to as ‘global’ influences do not 

necessarily encompass the entire world, but are actually constituted by more specific 

transnational social processes, or a complex mix of local, national, and international changes 

(Mann, 1997; Sassen, 2006). This chapter focuses on the history of international human 

rights laws and emergence of two courts—the regional Inter-American Court of Human 

Rights and the International Criminal Court (ICC)—to demonstrate the different ways 

multinational organizations have shaped the transitional justice agreement in Colombia.  

 By connecting how transitional justice is constructed, interpreted, and practiced in 

Colombia to a larger global movement, my case study intervenes in debates on how 

globalization is changing social life (Marvasti & McKinney, 2012). To some extent the 

growth of new multilateral governance institutions and increasing interconnectedness of 

states has meant that “statist” modes of governance—in which rules are solely formed, 
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implemented, monitored and enforced through the state and inter-state relations—are no 

longer viable (Scholte, 2000). In many ways, globalization has permeated state boundaries, 

shifting previous power dynamics and connections such that the state no longer always has 

primacy over suprastate and substate institutions. Yet, while this indicates ways that states 

have changed, this mode of governance is far from lost. In other ways, states have gained 

new powers in the face of globalizing trends. As this chapter will describe, the authority of 

global institutions—such as the International Criminal Court—still rely on political will and 

state cooperation (Zhou, 2006; Wimmer, 2013). Thus, while global norms have begun to 

spread more easily across national borders, the state still remains the primary organizational 

form by which rights are enacted and implemented. This chapter replaces abstract 

descriptions of the globalization of human rights with a historical account of how Colombian 

experts have been involved in developing international human rights laws, as well as a 

contemporary discussion of how Colombian officials have translated and implemented global 

standards.  

 

Image 13: Casa de Nariño, the presidential palace 

 

Colombia’s Role in the Development of International Human Rights 

 One of the paradoxes in Colombia is that the state has played a key role developing 

human rights norms globally in the midst of extreme levels of violence nationally. Since the 
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early years of Colombia’s contemporary conflict, Colombians have been engaged in 

important regional and international human rights developments. In fact, in early 1948, 

representatives from Latin American countries traveled to Bogotá, Colombia for a conference 

that established the charter of the Organization of American States (OAS) and the American 

Declaration of the Rights and Duties of Man, the world’s first major international document 

on human rights (Goldman, 2009). In the midst of this conference, Jorge Eliécer Gaitán, the 

popular third party presidential candidate, was assassinated in the streets of Bogotá starting 

the bogotazo riot and period known as La Violencia (Sikkink, 2014). It is striking to imagine 

Colombia at the center of such a historic moment for human rights at the same time the 

country was spiraling into decades of war.  

 Throughout this time and subsequent decades, representatives from Colombia and other 

Latin American states have acted as international human rights protagonists, pioneering 

human right principles globally while many countries in the region were plagued with bloody 

civil wars, military coups, and disappearances. Latin American delegations and NGOs played 

a crucial role promoting the idea of international human rights when the United Nations 

Charter was written in 1945 (Sikkink, 2011). Moreover, the 1948 American Declaration of 

the Rights and Duties of Man preceded the Universal Declaration of Human Rights and had 

an important influence on how this text was drafted (Sikkink, 2014). In later years, Latin 

American states pioneered the use of transitional justice measures, establishing numerous 

truth commissions in the 1980s (including a 1982 commission in Bolivia, 1983 commission 

in Argentina, and 1985 commission in Uruguay), prosecuting human rights violations in 

domestic and foreign courts (under universal jurisdiction), developing reparation programs, 

and piloting the active involvement of the United Nations in peace processes (such as the 

1991-92 process in El Salvador and the 1996-97 process in Guatemala) (Skaar et al., 2016). 

Advances during this period counter accounts of the history of human rights that focus on 
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Europe and the US, to highlight how protagonists from Latin America helped forge much of 

the language and practice of global human rights (Kelly, 2018). For all the violence that 

characterized the region, states in Latin America also played a crucial role in the evolution of 

human rights standards.  

 The globalization of human rights is not something that has occurred outside of 

Colombia and Latin America, only to be subsequently imposed on the region. Quite the 

opposite, Colombia and other states in Latin America have been at the forefront of the human 

rights movement. As the Minister of Transitional Justice in Colombia explained, “Human 

rights organizations in Colombia have been on since the mid-80s doing litigations before 

domestic and international courts in different scenarios, doing work before the universal 

human rights systems in Geneva and New York and other places, and doing work for the 

Organization of American States and the different political context in the region” (Interview, 

June 2016). Colombian human rights activists were instrumental in the campaign to write the 

new national 1991 Constitution, which promised to advance human rights through numerous 

mechanisms, such as tutelas, and guarantee a range of civil, political, economic, social, and 

cultural rights as the foundation for democracy (Tate, 2007).67 According to some accounts, 

Colombia has the most progressive Constitutional Court in the hemisphere (Goldman, 2009).  

 This evidence serves as an important critique of globalization studies that present world 

culture, including human rights ideals, as something that emerged in the Global North and 

then spread to the Global South. For example, literature on the global spread of human rights 

narrates this as a movement that first developed in Europe and the US, before taking root in 

other countries around the world (Neier, 2012). Moreover, scholars have criticized 

sociological theories of diffusion, including world society theory, for implying that global 

                                                             
67 Provisions granting special rights for the military limited the 1991 Constitution’s advances. For example, the 
constitution included a “due obedience clause” which allowed soldiers to reject accusations that they were 
responsible for human rights violations, by arguing that they were only following orders (Tate, 2007). 
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models originate in the West and then spread to non-Western societies in a unidirectional 

flow (Go, 2013). This study revises those approaches, to show that the globalization and 

institutionalization of transitional justice to address human rights abuses has been a dynamic 

and interactive process with multiple sources of influence, many of which emerged in Latin 

America. Moreover, national, regional, and international organizations have helped develop 

and diffuse transitional justice measures in other places. Here I turn to the important, and oft 

under-examined role that the Inter-American System has had promoting human rights 

protections in Colombia.  

 

The Inter-American System 

 While the 1948 American Declaration of the Rights and Duties of Man was historic, it 

was not a binding agreement with means to promote and protect the rights enshrined in the 

document. In 1969, the American Convention on Human Rights elaborated these rights while 

defining the functions and procedures of an Inter-American system. Together, the 1948 

American Declaration, the 1969 American Convention, and the Organization of American 

States (OAS) established an Inter-American System for the protection of human rights in the 

hemisphere that includes both an Inter-American Commission on Human Rights (which 

began operating in 1960) and an Inter-American Court of Human Rights (which began 

operating in 1979).  

 The Inter-American Commission and Court have different roles. The Commission 

primarily monitors human rights situations, produces reports, and makes recommendations 

(Huneeus, 2013). Individuals who want to report alleged human rights abuses will first send 

their complaint to the Commission, which determines whether the case is admissible and tries 

to reach a settlement.68 If the Commission exhausts its procedures and is unable to address 

                                                             
68 The Commission will provide a state with anonymous information about a petition and give them two months 
to respond (Pasqualucci, 2003) 
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the complaint, it can refer the case to the Court (Pasqualucci, 1994). Meanwhile, the Court is 

a judicial institution that hears and rules on specific human rights cases in the Americas. 

While the Court cannot find individuals responsible for crimes, since it is (technically 

speaking) not a criminal court, it can order states to investigate, try, and punish perpetrators 

of gross human rights violations. In addition, the Court supervises whether states implement 

its orders through mandatory hearings and compliance reports (Huneeus, 2013). In urgent 

situations, such as protecting someone whose life is in danger, the Commission can request 

provisional measures from the Court before a case is opened (Pasqualucci, 1994).  

 The Inter-American system has been important in developing the rights-based framing 

of transitional justice in Colombia, the Americas, and around the world (Skaar et. al, 2016). 

For example, the Inter-American Court has played a leading role developing international 

doctrine on disappearances, amnesties, and victims’ rights to truth and justice (Huneeus, 

2011). Moreover, the Court has interpreted human rights guarantees of the American 

Convention, providing fundamental jurisprudence for national courts (Cassel, 2007). In other 

cases, the Organization for American States (OAS) has helped establish regional monitoring 

bodies to facilitate the demobilization of illegal armed groups.69  

 However, skeptics have noted with concern that the Inter-American Court cannot 

guarantee states will follow its decisions. The Inter-American Court does not directly conduct 

its own prosecutorial work. Rather, it entrusts states to ensure fair prosecutions are held, and 

monitors their work from afar, exerting pressure on states to hold hearings and publish 

compliance reports. Unlike the International Criminal Court that can open its own 

prosecution if a state does not comply (which this chapter will describe in further detail), the 

Inter-American Court can only threaten a condemnatory post on the Court’s website, another 

                                                             
69 For example, in January 2004, the General Secretariat of the Member States of the Organization for American 
States (OAS) signed an agreement with the Colombian government to set up the Misión de Apoyo al Process de 
Paz (Mission to Support the Peace Process, or MAPP/OEA) to provide demobilization and verification 
assistance, as well as serve as an observer at the government’s negotiations with paramilitaries. 



 98 

compliance report, or report to the OAS General Assembly (Huneeus, 2013). In spite of these 

limitations, the Court has had an important role bringing to light human rights violations in 

states like Colombia, pursuing accountability measures, and enforcing reforms.70  

 However, states often selectively decouple from Inter-American human rights standards 

by only partially complying with Court decisions, rather than fully complying or not 

complying with an order (Rodríguez-Garavito & Kauffman, 2016). Previous research has 

shown that states tend to follow certain types of Court orders, such as those that call for 

executive actions, more than others, such as those that demand judicial action (Huneeus, 

2011). For example, between 2001 and 2010, the Court reported that states paid financial 

compensation in more than 80 percent of the Court’s cases. Additionally, many states 

complied with Court orders to apologize to victims, provide victims with health care, and 

return missing bodies to families. However, states rarely followed Court orders to investigate, 

prosecute, and punish individuals responsible for grave human rights violations (Pasqualucci, 

2013). As a lawyer at the Inter-American Commission described, states nearly always comply 

with monetary reparations and educational programs. However, it is very difficult to get 

states to change their legislation, and there are real challenges getting states to follow up on 

an investigation and contact witnesses and perpetrators (Interview, June 2018). 

 Colombia has a similar record of partial enforcement. On the one hand, the Inter-

American system has successfully exposed the Colombian state’s failure to prosecute human 

rights abuses for decades. On the other hand, Court orders to combat impunity in Colombia 

have largely failed, as most cases of forced displacement, enforced disappearances, and other 

grave international crimes remain unpunished. Between 2005 and 2013 the rate of impunity 

for these crimes was over 99%. Prosecutors filed charges in just 0.76% of forced 

                                                             
70 Amazingly, the Inter-American Court runs on a yearly budget of under $4 million USD and by 2013 helped 
launch at least 39 prosecutions. In comparison, the ICC has a budget of approximately $150 million USD and 
only had one conviction in the court’s first 10 years (Huneeus, 2013). 
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disappearance cases (Sánchez-Mejía, 2017).71 Thus, while the Court has significantly shaped 

some aspects of how states address human rights violations including the right to truth and 

reparations, its impact on the right to justice has been limited. According to a former lawyer 

at the attorney general’s office, “many countries have disregarded [the Inter-American 

Court’s] decisions, including Colombia. It has a lot of processes against the government, 

against the state. It usually ends up with some level of recognition and reparations, and that’s 

it. It’s never a big political issue when the Inter-American System condemns the Colombian 

state for doing something wrong. They’ll admit it, life goes on, and it’s not a major major 

issue” (Interview, July 2016).  

 Still, the Colombian government has prioritized certain types of Court orders because 

of the state’s international interests. For example, a lawyer at Colombia’s Victims Unit 

explained to me that the government has made much more progress paying Inter-American 

Court ordered reparations than other demands for state compensation because Colombian 

officials are concerned about their reputation at international meetings. She explained that the 

government does not want to be criticized by other states, and tied this to Colombia’s interest 

in being a part of the Organization for Economic Cooperation and Development (OECD) 

(Fieldwork, March 2016).72 On May 25th, 2018, after a five-year process, the OECD 

countries agreed to invite Colombia to join the organization, after carrying out several in-

depth evaluations on a number of factors from housing conditions to education to personal 

security in the state. These examples highlight how economic and political interests mediate 

the extent to which a regional multinational system influences state behavior.  

                                                             
71 This impunity is due to a range of factors, including threats and attacks against judicial representatives, a lack 
of resources for prosecutors and investigators, political reluctance, military obstruction, and the continued 
presence and power of illegal armed groups (Sánchez-Mejía, 2017). 
72 The OECD launched Colombia’s accession process in 2013 (See http://www.oecd.org/newsroom/oecd-
formally-launches-colombias-accession-process.htm).  
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 What is clear is that the Inter-American system has helped disrupt the Colombian 

government’s account of the war. During the 1980s and 1990s, the Inter-American 

Commission developed close ties with human rights defenders to document violations that 

challenged the Colombian government’s narrative about violence during the conflict. 

Frontline human rights workers were able to work with representatives from the Inter-

American system in areas considered remote and dangerous to reveal how the state 

collaborated with paramilitaries and obstructed justice measures (Van Isschot, 2017). Since 

the late 1990s, the Inter-American Commission has visited Colombia every few years, 

publishing reports on the links between paramilitary groups and Colombia’s security forces, 

extreme violence, internal displacement, attacks against human rights defenders and a 

pervasive culture of impunity. The Commission has been particularly concerned with the way 

the state has used military courts to shield members of its security forces from responsibility 

for serious human rights violations, as well as the ordinary judicial system’s inability to 

investigate and punish crimes. Meanwhile, cases brought before the Court have exposed how 

legitimate social activists, including human rights defenders, indigenous leaders, and 

journalists, have been targeted as “enemies of the nation” (Lessard, 2017).  

 The Inter-American system’s investigations into state crimes counters a common 

misperception in Colombia, in which citizens often talk about bringing the FARC guerrillas 

to multinational or international courts. An examination of the Court’s cases demonstrates 

how the Inter-American system has primarily been concerned with state violations (including 

crimes committed by paramilitaries with the acceptance or support of the state) not guerrilla 

violence (Fieldnotes, November 2016).73 Many cases before the Court have sought 

government recognition that the state engaged in grave crimes during the conflict. For 

example, a Colombian transitional justice expert at the United Nations discussed a case 

                                                             
73 The Inter-American Court goes after states, in contrast to the International Criminal Court, which goes after 
individuals. 
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concerning the Patriotic Union (Unión Patriótica - UP) at the Court. She explained that this 

is an important case for victims that want to hear the state recognize its responsibility for the 

systematic assassination of UP members (Interview, August 2016).  

 While the Inter-American system cannot compel states to abide by the Court’s rulings 

and recommendations, these examples highlight how this regional system has still had an 

important influence on the way that the Colombian government addresses human rights 

abuses. By 2015, the Court had ruled on the Colombian conflict fourteen times (Rowen, 

2017).74 While, results have been mixed, the Court has made an important difference in the 

lives of some victims. For example, I visited an association of women leaders in Comuna 13, 

a poor neighborhood in Medellín, who discussed a landmark Inter-American Court case 

against state agents for serious human rights violations. A leader from the group described 

how in 2002, the Colombian military conducted a series of operations in Comuna 13 to 

eliminate guerrillas, which resulted in civilian deaths, disappearances, displacement, and 

paramilitary occupation. Colombian officials unlawfully imprisoned her and other female 

human rights leaders based on false accusations that they were part of the militia. When the 

women were released, paramilitary groups threatened them based on unsupported 

accusations, and they were forcibly displaced from their homes. In the following years, one 

of the women was murdered, and the other women had family members killed.75 The case 

went to the Inter-American Court, which concluded in 2017 that the Colombian government 

had failed in its obligation to guarantee the life and freedom of these five human rights 

defenders to participate in social and community organizations. She stressed that having the 

                                                             
74 More information on these cases are available here: 
https://iachr.lls.edu/cases?field_heading_value=&field_case_country_tid=6&field_case_year_value=&field_cas
e_year_value_1=&field_case_topics_tid=All&items_per_page=All&&&&&field_did_the_state_raise_prelim_ti
d=All&field_has_the_state_accepted_int_tid=All&field_judges_tid=All&field_separate_opinions_tid=All&fiel
d_reparations_tid=All&order=field_case_year&sort=asc 
75 More information, including the sentence, is available here: https://earthrights.org/media/inter-american-
court-condemns-colombia-for-human-rights-violations-in-landmark-case/ and here 
https://globalfreedomofexpression.columbia.edu/cases/yarce-v-colombia/ 
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Inter-American Court declare state responsibility was a key achievement—it cleared her 

name, returned her dignity, and showed that she was innocent all this time (Fieldnotes, June 

2017).  

 At another interview in the government buildings of Bogotá, Senator Iván Cepeda 

told me about the Inter-American System’s role addressing the case of his father, Manuel 

Cepeda Vergas, a leftist senator and member of the UP who was assassinated in 1994. In his 

view, the “international justice systems have been created because of inefficiency or the lack 

of access to justice in national tribunals” (Interview, August 2016). The Senator was forced 

into exile twice because he received excessive threats and other forms of intimidation to deter 

him from investigating his father’s case (he lived abroad in 1994-1995 and 2000-2004).76 

Despite these dangers, he founded several organizations dedicated to uncovering crimes 

committed by state agents, including the Movement of Victims of State Crimes (Movimiento 

Nacional de Víctimas de Crímenes de Estado, MOVICE). Senator Cepeda brought his 

father’s case to the Inter-American Court, which ruled in 2010 that his father had been 

assassinated as part of a systematic pattern of violence against members of the UP and the 

communist party in the 1990s, coordinated by members of the army and paramilitary 

groups.77 In response, the state gave a public apology for the death of Manuel Cepeda in 

2011, and the homicide was declared a crime against humanity.78 

                                                             
76 Senator Cepeda continues to face threats and accusations from right wing groups in Colombia. He is part of 
an ongoing legal and political battle with Senator Álvaro Uribe (former president of Colombia) over witness 
tampering. According to Uribe, Cepeda used false testimonies to implicate Uribe’s family in paramilitary 
atrocities committed in the 1990s. According to Cepeda, Uribe tampered with witnesses and compelled them to 
claim Cepeda had bribed them. More information is available here: 
https://www.hrw.org/news/2018/04/26/colombia-witness-linked-uribe-probe-murdered 
77 The judgement is available here: http://www.corteidh.or.cr/docs/casos/articulos/seriec_213_ing.pdf 
78 More information: https://www.elespectador.com/noticias/judicial/crimen-de-cepeda-delito-de-lesa-
humanidad-articulo-495453 
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Image 14: Senator Cepeda speaking at the University of Cartagena 

 However, in many cases the Inter-American system has still been slow and limited in 

its impact. In 1996, Colombian journalist Luis Gonzalo Vélez Restrepo, known as “Richar 

Velez” was beaten and threatened for filming the army’s violent repression of farmworker’s 

protests against government policies to spray coca crops in Caquetá, Colombia. After he 

initiated a preliminary investigation into the events, he was kidnapped and eventually forced 

into exile. Velez filed a complaint with the Inter-American Court, which finally in 2012, 

ruled that the Colombian state had violated his rights, including the freedom of thought and 

expression.79 The Court ordered the Colombian government to publish this judgment in a 

newspaper with wide circulation, train armed forces on the freedom of journalists, and carry 

out an investigation on the attempted kidnapping. Still Velez has noted that military officials 

responsible for his case have never been held accountable.80 In June 2017, I interviewed a 

general who allegedly ordered army troops to fire on demonstrators, and he framed these 

accusations as rampant slander and false testimonies. According to his view “human rights in 

Colombia is a business”, and human rights organizations that take officials to court are 

                                                             
79 A summary of the sentence is available here: 
http://www.corteidh.or.cr/docs/casos/articulos/resumen_248_ing.pdf 
80 Velez spoke to the newspaper El Espectador in 2013: https://www.elespectador.com/noticias/judicial/mas-de-
180-meses-el-exilio-articulo-419756 
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paying for testimony. Thus, some members of the government still reject Inter-American 

Court rulings and dismiss claims that state forces are responsible for crimes.81 

 While denial and contradictory narratives persist, Colombian lawyers talked about the 

Inter-American Court as support for their work. As one lawyer explained to me “beyond the 

formal functions international tribunals have, the fact that today they are much more visible 

than 15 or 12 years ago gives confidence to people who are working on these issues” 

(Interview, August 2016). The lawyer explained that having international bodies conduct 

independent investigations into human rights violations in Colombia, supports national legal 

processes. Moreover, the precedent set by cases like the murder of Iván Cepeda’s father helps 

young lawyers like himself imagine the mechanisms one can use to successfully prosecute 

cases, when human rights have not been recognized and the state has not acknowledged 

responsibility. Similarly, a transitional justice coordinator at the United Nations Development 

Program described how people have much more faith in the Inter-American system than 

Colombia’s justice systems. While the process is very slow, she explained, “many people tell 

me that I do not mind waiting 15 years. I will wait 15 years if there is justice” (Interview, 

August 2016). 

 Importantly, years of cases at the Inter-American Court have helped compel the 

Colombian government to formally address its own role in the conflict and submit to a 

transitional justice system as part of the 2012-2016 peace negotiations with the FARC.82 A 

Colombian expert at the International Center for Transitional Justice told me, “the Colombian 

state has never wanted to recognize its responsibility” (Interview, May 2016). In her view, 

the state agreed to accountability measures during the 2012-2016 peace negotiations with the 
                                                             
81 Right wing accusations that there has been a conspiracy of false witnesses in Colombia have been common, 
and were also used by lawyers representing politicians accused of links to paramilitaries. One of these lawyers, 
Luis Gustavo Moreno, published a book called El falso testimonio (False Testimony) in 2014 to making a case 
that false witness testimony in Colombia is systematic (Sánchez-Moreno, 2018) However, in 2017 Moreno was 
arrested on charges of a foreign bribery scheme, and he pled guilty to bribing a Supreme Court Justice and other 
members of the Colombian Judiciary in 2018. 
82 Although the case of Richar Velez also highlights that there still is strong military opposition. 
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FARC because the Inter-American Court had already demonstrated the Colombian state was 

responsible for crimes, including the existence of paramilitaries. She described the 

significance of this: “With the agreement, the state is finally recognizing its responsibility, 

which the Inter-American system has condemned for years” (Interview, May 2016). 

Colombia’s final 2016 peace agreement between the government and FARC guerrillas 

explicitly describes how the accord upholds the decisions of the Inter-American Court of 

Human Rights, as well as the principles of international law, international human rights law, 

international humanitarian law, and the Rome Statute (p.2).  

 In addition to previous cases in Colombia, the Inter-American Court’s work around 

the region has also shaped how the Colombian government has addressed human rights 

violations. For example, the 2012 Inter-American Court case on the Massacres of El Mozote 

v. El Salvador prompted extensive debates during the 2012-2016 negotiations between the 

Colombian government and the FARC about balancing the right to justice and peace in the 

country’s transitional justice approach. As a researcher at the think tank Dejusticia explained 

to me, “[The case of El Mozote] opened a lot of paths, as it made clear that…the transition 

from a dictatorship to a democracy is different than the transition from armed conflict to 

peace” (Interview, May 2016). The case in El Salvador was the first time the Court 

considered whether this type of transition would require a distinct approach.  

 In particular, delegates at the negotiating table referred to a concurring opinion on El 

Mozote as justification for the selective decoupling of Colombia’s transitional justice 

agreement with the FARC, which allows perpetrators of grave crimes to serve alternative 

sentences that do not include jail time (as I will describe further in Chapter 5). The 2016 

Colombian peace agreement refers directly to the El Mozote opinion, which argues that states 

have a legal obligation to pursue peace and prevent future acts of violence with “the same 
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intensity” as their legal obligation to address the rights of current victims.83 Colombian 

officials used this precedent to argue that the selectively decoupled compromises they made 

when negotiating the peace agreement were “forward-looking” in their concern for putting an 

end to the conflict for the sake of the rights of future generations (2016 Agreement 5.1.2 part 

I.3). 

  Additionally, the Colombian Office of the High Commissioner for Peace (OACP) 

referenced jurisprudence from the El Mozote case when designing a constitutional 

amendment on transitional justice in 2012, known as the Legal Framework for Peace, which 

would allow the government to select and concentrate prosecutorial efforts on those most 

responsible for international crimes.84 In El Mozote, the Inter-American Court ruled that 

during transitions from conflict to peace the state should focus on investigating, prosecuting, 

and punishing international crimes, if it cannot address every single human rights violation. 

According to an expert at the OACP,  

 The Inter-American system had made a difference between the standard for 
transitions from dictatorship to democracy in which you needed to prosecute every 
single human rights violation to transitions from armed conflict to peace, in which 
you need to provide for the widest amnesty possible, but make sure you prosecute 
international crimes. (Interview, May 2016) 

In her view, Colombia’s Constitutional Court would not have ruled in favor of this 

amendment without El Mozote as a precedent.  

 Importantly, while the Colombian government used the Inter-American Court’s ruling 

on El Mozote as a legal justification for selecting and prioritizing cases, the state received 

different feedback from the Inter-American Commission. In a 2013 report, the Commission 

                                                             
83 This is eferenced in section 5.1.2 of the 2016 peace accord. “States have a legal obligation to address the 
rights of the victims and, with the same intensity, the obligation to prevent further acts of violence and to 
achieve peace in an armed conflict by the means at their disposal. Peace as a product of a negotiation is offered 
as a morally and politically superior alternative to peace as a result of the annihilation of the opponent. 
Therefore, international human rights law should consider that peace is a right and that the State must achieve 
it.”

 
Concurring Opinion, Inter-American Court of Human Rights, Case of the Massacres of El Mozote and 

nearby places v. El Salvador (Judgment of 25 October 2012, para. 37) 
84 I discuss the Legal Framework for Peace further in Chapters 4. 
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argued that selection mechanisms are incompatible with the state’s international obligations. 

The same OACP expert explained to me during our interview in 2016 that, “there’s a fight at 

the moment, between the Commission and the Court… [The Commission] that produced this 

report insisted that selection was against the Inter-American System—The idea that you 

needed to prosecute every single violation of human rights. So they say that we’re 

interpreting El Mozote wrong” (Interview, May 2016). This difference between the Inter-

American Court, the Inter-American Commission, and the Colombian government highlights 

two key points. First, even within the same regional organization, there are differences and 

debates regarding the international obligations of states. Second, the Colombian government 

has had room to maneuver and interpret regional and international standards to pursue 

particular policies. In this case, the Colombian government has dismissed the Commission’s 

concerns and followed the opinion presented at the Court to justify political compromises at 

the negotiating table.  

 One of the ways that the Colombian government has adjusted and transformed 

international standards to meet national conditions has been by maintaining a positive and 

collaborative relationship with multinational organizations. The state has not tried to overtly 

challenge or reject the Inter-American system. Instead, the state invited the Inter-American 

Commission on Human Rights to visit Colombia and evaluate the human rights situation and 

status of transitional justice measures. In the resulting 2013 report, “Truth, Justice and 

Reparation: Fourth Report on Human Rights Situation in Colombia,” the Commission stated 

that it: 

Reiterates its recognition of the Colombian State for its openness to undergo an on-
site visit, and highlights the positive disposition, support, and collaboration both in 
organizing and in carrying out the visit. In this regard, the Commission values the 
State’s acceptance of deep international scrutiny as a sign of its determination to 
search for and consolidate lasting peace and also to strengthen the efforts made in 
terms of respect and guarantees of human rights in Colombia (p.15). 
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This characterizes Colombia’s distinct way of dealing with multinational systems that have 

the power to criticize and condemn the country’s human rights situation.  

 Outwardly, the Colombian government has made clear that they want to comply with 

international law and the Inter-American system, even when the state pursues a different path 

internally or pushes back against certain standards. This resistance has not been 

confrontational. Instead, the Colombian government has either quietly ignored the 

Commission’s recommendations, or made a highly sophisticated legal argument for why a 

global human rights standard needs to be revised. A lawyer at the Inter-American 

Commission who worked on the 2013 report, described how the report was very well 

received by the government of Colombia, although they responded to every paragraph. She 

explained that while they accepted the report as the assessment of the Commission, Colombia 

made clear that they did not always agree: 

They still push for this idea that justice and the obligation to investigate, prosecute, 
and punish is different in a transition, when you come after a war or after a transition 
from a dictatorship to a democracy. They still insist on that. And that’s basically what 
they are going to do I think. Because, that’s the rule that they insist on, and they try to 
change and sophisticate the standard in that direction. 

(Interview, June 2018)  

As the next section on the International Criminal Court will also highlight, Colombia has 

taken a cooperative and complementary strategy towards these institutions, which has helped 

the state selectively decouple its transitional justice approach with less foreign interference.  

 

The International Criminal System 

 Alongside important regional efforts in the Inter-American System, international 

human rights laws developed significantly at the global level in the aftermath of World War 

II. The 1945-1946 Nuremberg and Tokyo trials set an important precedent that human rights 

law could transcend the confines of state borders, and individuals who authorized crimes such 

as torture and genocide should be punished by any court capable of capturing them 



 109 

(Robertson, 2013). This marked a dramatic break from the international standard at the time, 

since historically the power to prosecute crimes was a matter of state sovereignty 

(Pasqualucci, 1994). However, the Nuremberg Charter advanced significant legal doctrines, 

including a previously inchoate category of legal crimes known as “crimes against 

humanity”, to ensure that Germans could be prosecuted for the Holocaust. This cemented the 

idea that certain crimes cannot be subject to time limits on prosecutions or state immunity, 

but constitute an international obligation, in which all states have a legal duty to investigate 

and prosecute individuals who commit this class of offense (Clapham, 2007; Robertson, 

2013; Bosco, 2014).85  

 Over the years, legal mechanisms have been developed to give foreign governments 

and international institutions the power to directly intervene in state affairs and prosecute 

individuals for international crimes. In particular, after World War II, the idea of universal 

jurisdiction—in which any state in the world can prosecute and try core international crimes 

without territorial, personal, or national links to the crime—gained increased attention. While 

it was difficult to implement these judicial developments during the Cold War, the issue 

made international headlines in October 1998, when General Augusto Pinochet, the former 

Chilean dictator, was arrested in London under an international warrant and extradition 

request from Spain (Langer, 2011). In this case, the Spanish Court wanted Pinochet to stand 

trial in Spain for crimes he committed in Chile.86 It was a watershed moment for the new 

global justice norm that state officials should be held accountable for human rights violations 

(Sikkink, 2011).   

 The 1990s also marked an important shift in international justice institutions, as the 

UN Security Council created ad hoc criminal tribunals to deal with crimes committed in 
                                                             
85 To some extent these trials served an educational purpose to condemn fascism, however they also were an 
example of victors justice as they turned a blind eye to any alleged war crimes by the Allies 
86 Pinochet was not prosecuted in Europe, but spent years fending off investigations into human rights violations 
committed in Chile. 
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different parts of the world, including the International Criminal Tribunal for the former 

Yugoslavia (ICTY) in 1993 and the International Criminal Tribunal for Rwanda (ICTR) in 

1994, and states around the world met to create a permanent International Criminal Court 

(ICC).87 On July 17th, 1998, 120 states adopted the Rome Statute, the legal basis to build a 

permanent international court of accountability to address the world’s gravest crimes. The 

Rome Statute outlined the establishment of the court, jurisdiction, applicable law and other 

key operating information for the ICC, and the Court formally came into existence on July 

1st, 2002 (the 1st day of the month, 60 days after the 60th ratification was received) (Bosco, 

2014).88   

 In some ways, the legal instruments established in Europe appeared to have stronger 

powers than the Inter-American System, since international tribunals such as the ICC could 

open independent prosecutions. However, as this section will describe, these investigations 

have also been severely limited by structural and contextual factors. Though the ICC’s 

founders sought to establish a legal institution above the fray of politics, the Court works in 

the midst of conflict resolution, a highly political endeavor (Kersten, 2016).89 Specifically, 

the structural setup of the ICC as well as the complexity of the situation in Colombia has 

curtailed the Court’s influence in Colombia. Still, the ICC’s Office of the Prosecutor has 

intervened in negotiations over transitional justice in Colombia at several key moments to 

change the government’s approach. Often the Court’s power is subtler than concrete and 

                                                             
87 Over the years, there have also been a number of hybrid tribunals combining international and national 
elements, including the 2002 Special Court for Sierra Leone, the 2003 Extraordinary Chambers in the Courts of 
Cambodia (ECCC), and the 2000 Special Panels for Serious Crimes within the Dili District Court in East Timor. 
88 During the final approval process, 120 states voted in favor of the Rome Statute, while 21 states abstained, 
and 7 opposed (the U.S., Israel, China, Syria, Iraq, Yemen and Cuba). In spite of the minority’s opposition—
including the United State’s concerns that the ICC would infringe on state sovereignty and threaten the global 
political order—many states around the world were eager to join this new international institution. For a much 
more in-depth discussion of the Rome conference and political negotiations to establish the ICC see David 
Bosco’s (2014) book “Rough Justice: The International Criminal Court in a World of Power Politics” 
89 While there was broad support for the ICC early on, particularly on the African continent (see du Plessis, 
2010), in recent years there has been increasing tension between the African Union and the ICC, with several 
African states beginning to withdraw from the court in 2016, due to accusations that the court has an “African 
bias” in its selection of cases. 
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observable actions and takes place during behind the scenes communications. Even if the 

Court does not tangibly take action, the threat of ICC intervention shapes state behavior and 

discussions over transitional justice. In this case, while some experts think it is unlikely that 

the Court’s preliminary investigation in Colombia will move forward, the preliminary 

intervention has still affected debates and decisions regarding how the state addresses human 

rights abuses.   

 

Structural Features 

 Examining the ICC’s structural setup helps identify the scope of the Court’s influence 

in Colombia, since several features about how the ICC operates delineate which cases the 

court will consider. First, the ICC has jurisdiction over a limited and distinct set of crimes, 

including genocide (as defined in Article 6 and following the Convention on the Prevention 

and Punishment of the Crime of Genocide of 1948), crimes against humanity (as defined in 

Article 7, and including crimes during war or peace), and war crimes (as defined in Article 8, 

drawing on multiple treaties to determine crimes committed in the context of an armed 

conflict) (Arsanjani, 1999). The Statute provides the possibility of jurisdiction over a fourth 

category—crimes of aggression—on the condition that states agree to a binding definition at 

a later date (Bosco, 2014).90 Other crimes such as sedition or drug trafficking are not within 

the Court’s jurisdiction. 

 Second, the ICC was established to address “the most serious crimes of concern to the 

international community” and does not have the capacity to intervene in all situations around 

the world (Article 1, Rome Statute, 1998). Importantly, the Rome Statute is a treaty, a 

voluntary agreement in which states had to decide the degree to which they would be willing 

to give up their sovereignty. To achieve this agreement, the Statute specifies that states have 

                                                             
90 Several states, including the United States, considered this the most “political” of crimes elaborated and 
wanted to remove aggression from the text entirely. 



 112 

the first right to exercise criminal jurisdiction over crimes committed in their own territory. 

The ICC operates based on the doctrine of complementarity: that the court can only assume 

jurisdictions when national legal systems are unable or unwilling to exercise jurisdiction for 

crimes included in the Statute (Bosco, 2014). Because of this, the ICC is sometimes referred 

to as “the court of last resort”. Scholars argue that the ICC serves as a backup institution, 

ensuring that perpetrators cannot get away with attempting to blackmail, veto, or escape to 

third countries when they are subject to domestic investigations (Sikkink, 2012).91 In fact the 

first elected prosecutor of the ICC, Luis Moreno Ocampo, suggested that, “the absence of 

trials led by this court as a consequence of the regular functioning of national institutions 

would be its major success.”92 

 Third, there are three mechanisms for triggering ICC involvement in a situation that 

limit how and when the Office of the Prosecutor will open an investigation. In the first two 

mechanisms, either a member state refers the situation to the prosecutor or the ICC 

prosecutor can initiate an investigation proprio motu. In these cases, the court is only 

authorized to exercise its mandate when crimes are committed by a national citizen of a state 

that has signed and ratified the Rome Statute (the nationality condition) or in the national 

territory of a state that has signed and ratified the Rome Statute (the territorial condition) 

(Chapman & Chaudoin, 2013).93 Alternatively, in the third mechanism, the UN Security 

Council acting under Chapter VII can refer a situation to the ICC even if neither the territorial 

                                                             
91 Research showing that there is a new global norm of accountability primarily refers to evidence of an increase 
in the number of prosecutions for grave crimes in domestic courts not international courts. International courts 
have played a role in compelling states to address international crimes committed within their borders. 
92 Statement to the Assembly of State Parties to the Rome Statute of the International Criminal Court by 
Prosecutor Moreno Ocampo on April 22nd, 2003. Available at: 
http://www.iccnow.org/documents/MorenoOcampo22Apr03eng.pdf 
93 The ICC’s jurisdiction becomes operative once the statute has entered into effect for a state. The Court does 
not have retroactive jurisdiction over any crimes committed before the statute entered into force (Arsanjani, 
1999, p.27). 
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or nationality conditions are met (Bosco, 2014).94 Thus, there are different thresholds for 

determining whether an investigation will be opened, depending on whether the situation was 

referred by the UN Security Council or a State Party, or was opened by the prosecutor 

proprio motu. In proprio motu cases, there is no referral, and the Rome Statute requires the 

prosecutor to provide more evidence demonstrating a reason to proceed. Still, the Rome 

Statute does not provide a specific timeline for assessing situations, which mean that analyses 

may be open for years (Human Rights Watch, 2011).   

 The International Criminal Court is independent from states, in the sense that the 

judges and prosecutors activities are guided by the Rome statute, however the court relies 

heavily on states in three key ways: 1) it relies on member dues to fund activities, 2) 

investigations on national soil require permission and access, and 3) the court requires states’ 

assistance with enforcement (Bosco, 2014, p. 4). This structural weakness means the ICC is 

reliant on established powers in the global legal order—such as the Security Council—to 

compel states to assist the Court with its investigations and arrests (Kaye & Raustiala, 2016). 

This has led to numerous political challenges in practice.95   

                                                             
94 The Security Council’s role in the ICC presents a particularly interesting political dynamic. The Security 
Council consists of ten elected members and five permanent members (China, the United States, France, the 
UK, and Russia) to the United Nations, also known as the P-5. Since 1945, the Security Council has influenced 
peace and security issues around the world, from compelling economic sanctions to authorizing the invasion of 
sovereign states. While every year the General Assembly elects five non-permanent members for a two-year 
term (taking into consideration regional representation), the P-5 remain in place, giving these five states 
significant power to veto Security Council referrals if they do not serve their political interests. This helps 
explain why the ICC has not taken action in Syria, even though this is one of the worst humanitarian disasters in 
recent history. Syria is not a state party and the Syrian regime maintains strong ties with Russia and China, P-5 
states that have vetoed a resolution to refer the situation to the Court. Importantly, three of the P-5 states—
Russia, China, and the U.S.—have declined to join the Rome Statute, yet their positions on the Security Council 
give them disproportionate influence over the actions of the Court. This has resulted in a particularly complex 
and delicate balance for the ICC to autonomously chart its course while partnering with the United Nations 
(Kaye & Raustiala, 2016). 
95 The court does not have an internal police force to carry out arrests, and thus has to rely on the cooperation of 
its member states and other countries to turn in a wanted person. However, in practice, countries have not 
always cooperated. For example, while the OTP issued an arrest warrant for Sudanese President Omar al-Bashir 
in March 2009 and again in July 2010, the ICC has not gained custody of al-Bashir, who has traveled freely 
amongst both non-signatories and members of the ICC. In June 2015, al-Bashir traveled to South Africa for the 
African Union leader’s summit, at which point the South African government directly declined the country’s 
obligation to carry out an ICC arrest warrant, arguing that all African heads of states invited to the African 
Union summit had diplomatic immunity. Some have argued that this controversy prompted South Africa to 
decide to withdraw from the ICC in October 2016. 
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The Preliminary Examination in Colombia 

 When the first ICC prosecutor, Luis Moreno-Ocampo began thinking about the 

Court’s first investigation he described ranking the gravest situations around the world where 

the Court had jurisdiction.96 The prosecutor ranked the Democratic Republic of Congo 

(DRC) first, Colombia was ranked a close second, and Uganda was ranked third (Bosco, 

2014, p.90).97 However, the ICC did not open investigations as a simple response to the 

number of violent deaths in conflict zones. Instead, the OTP opened an investigation in the 

DRC in June 2004, and an investigation in Uganda in July 2004, while the situation in 

Colombia remained under preliminary examination. My research demonstrates that the ICC 

has taken a different approach to Colombia’s violence over the years in large part due to 

Colombia’s global position. By adopting a policy of strategic engagement, Colombia has 

pursued national initiatives to deflect foreign interference, while keeping close positive 

relationships with the United Nations and Security Council members such as the United 

States. The prosecutor’s decision to select the DRC as his first case was a reasonable choice 

given that the UN was already heavily involved in this region, and it was a part of the world 

where global powers had relatively few competing political interests (Bosco, 2014). In 

contrast, the situation in Colombia has presented a different set of legal and practical 

challenges, which have curbed further action. 

                                                             
96 The war in Iraq was raging at this time, but an ICC investigation was unlikely because Iraq was not a state 
party, and it was expected that the U.S. and its allies would have blocked a Security Council referral (Bosco, 
2014) 
97 At the time of writing this in 2018, there are 124 state members to the ICC and the Court has situations under 
investigation in nine countries. Four of the states under investigation were referred by state parties—Uganda 
(2004), DRC (2004), CAR (investigation opened in 2007 and a second investigation in 2014), and Mali 
(2013)—two situations were referred to the ICC by the Security Council—Darfur, Sudan (2005) and Libya 
(2011)—and three situations are proprio motu investigations initiated by the ICC Prosecutor—Kenya (2010), 
Côte d'Ivoire (2011), and Georgia (2016). Meanwhile, the ICC has ongoing preliminary investigations in ten 
cases—Afghanistan, Burundi, Colombia, Gabon, Guinea, UK nationals in Iraq, Nigeria, Palestine, Comoros, 
and Ukraine. At this point, the ICC has closed preliminary examinations and decided not to further investigate 
three cases—Honduras (2015), Republic of Korea (2014), and Venezuela (2006). 
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 Colombia ratified the Rome Statute on August 5th, 2002, and the ICC has had 

jurisdiction over crimes committed in Colombia or by its nationals as of November 2002. 

However, Article 124 of the Rome Statute allows states that become parties of the Statute to 

declare that they do not accept the Court’s jurisdiction over war crimes for the first seven 

years (Rome Statute, 1998, p.81).98 Colombia is one of two countries that invoked article 124 

of the Rome Statute to “opt-out” of ICC war crimes jurisdiction during these initial years. As 

a result, the ICC has only had jurisdiction over war crimes committed since November 2009 

in Colombia or by Colombian nationals (ICC, 2015, pg.32).99 

 The situation in Colombia has been under preliminary examination since June 2004. 

Over the years, numerous human rights groups and victims’ organizations have contacted the 

OTP about crimes in Colombia. Under Article 15 of the Rome Statute, multiple sources, 

including survivors and non-governmental organizations, can send the Prosecutor information 

about crimes, which could allow the OTP to trigger a prosecution proprio motu.100 In March 

2005, Prosecutor Moreno-Ocampo informed the Government of Colombia he had received 

information on crimes that could fall within the Court’s jurisdiction, and he requested further 

information on these alleged crimes and the status of national proceedings (ICC, 2012). 

Given Colombia’s institutional capacity, the preliminary examination has mostly focused on 

monitoring the Colombian government’s own initiatives to administer justice (Interview, 

May 2016). 

 Colombia’s preliminary examination has gone through three of the OTP’s four 

phases. In the first phase, the OTP determines whether the crimes described are within the 

                                                             
98 Article 124 was a political compromise during the drafting of the Rome Statute to convince states such as 
France, which were worried about the ICC’s jurisdiction over their military presence in Africa, to sign and ratify 
the treaty (Tabak, 2009). 
99 In practical terms, scholars are skeptical that this provision is very important since many of the crimes 
committed in Colombia can be categorized as both a war crime and a crime against humanity. 
100 According to a 2017 report on Preliminary Examination Activities, the OTP has received 199 
communications under Article 15 of the Rome Statute (ICC, 2017). 



 116 

jurisdiction of the Court. Next, in phase two, the OTP conducts a factual and legal assessment 

according to Article 12 of the Rome Statute to ensure the Court has jurisdiction over the 

crimes. In phase three, the current phase of Colombia’s examination, the OTP determines 

admissibility in terms of Article 17 of the Rome Statue by considering complementarity and 

the gravity of the case. If Colombia’s case were to proceed to the fourth phase of a 

preliminary examination, the OTP would examine if the case is in the interests of justice and 

determine whether to initiate an investigation. 

 While the OTP opened a preliminary examination in Colombia in 2004, this has been 

stuck in phase three, “the admissibility phase”, for years, making Colombia the Court’s 

longest running preliminary examination at the time of writing.101 During this phase, the OTP 

has been determining whether Colombia is already investigating the case, if Colombian 

courts have prosecuted and sentenced individuals the ICC is concerned with or if the state 

decided not to prosecute the case, and whether the case is grave enough to justify action by 

the Court (Seils, 2016). These questions go back to the issue of state sovereignty, and the 

founding idea that the ICC is a court of last resort. The Court will only intervene when a state 

demonstrates it is unable or unwilling to prosecute international crimes.  

 To better understand this issue, I asked a staff member at the OTP why Colombia has 

been the Prosecutor’s longest preliminary examination. In her view, the scope of the situation 

in Colombia is much greater than other situations where there have only been one or two 

incidents.102 The Colombian situation covers 4 different armed groups—the paramilitaries, 

the FARC, the ELN, and the government—that are alleged to have committed crimes for 

decades. Moreover, situation analysts at the OTP have had to evaluate an extremely 

                                                             
101 There is no timeline for closing preliminary examinations. The Prosecutor decides whether to initiate an 
investigation, decline an investigation, or continue to collect information (the approach she has thus far taken in 
Colombia). 
102 For example, the OTP’s preliminary examination of the situation in Guinea is focused on crimes committed 
during a single event, a massacre at the Conakry stadium on September 28th, 2009. 
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complicated and sophisticated national judicial system, which includes ordinary justice, 

military courts, and transitional justice (Interview, May 2017). During a public reflection, 

Prosecutor Moreno-Ocampo offered this comparison: “When I took office, Colombia and the 

DRC were the gravest situations under our jurisdiction. The difference between the two was 

that Colombia was and is conducting national proceedings against guerrilla leaders, 

paramilitaries and their political supporters, and in some cases against members of the Police, 

the Army and Congress, which required further analysis by my Office. The DRC was not 

conducting national proceedings” (2009, p.6). Over the years, the OTP’s efforts in Colombia 

have focused on monitoring national initiatives to address human rights crimes with the 

warning that the Court could intervene if these measures are deemed insufficient.  

 Many practitioners and scholars argue that during a preliminary examination the OTP 

has significant leverage to pressure state officials to conduct genuine national proceedings, 

under what has come to be known as “positive complementarity” (Human Rights Watch, 

2018). The idea is that the OTP serves as a catalyst for state parties to comply with their 

obligation to investigate and prosecute ICC crimes (Bjork & Goebertus, 2011). While the 

word “complementarity” does not appear in the Rome Statute, over the years the Court has 

used this concept as evidence of its impact, given the minimal number of convictions. Fifteen 

years after the ICC opened its operations in 2002, the Court has only managed to assure 4 

convictions while spending over a billion dollars in operating expenses.103 This would be 

extremely troubling, if convictions were the only measure of the Court’s accomplishments. 

                                                             
103 In 2012, Thomas Lubanga Dyilo from the DRC, was found guilty of enlisting and conscripting child soldiers 
to actively participate in hostilities during battles and sentenced to a total of 14 years of imprisonment. In 2014, 
the ICC found DRC national Germain Katanga guilty as an accessory to one count of a crime against humanity 
(murder) and four counts of war crimes (murder, attacking a civilian population, destruction of property and 
pillaging). Katanga was initially sentenced to 12 years imprisonment, however the Court agreed to subtract from 
his sentence the nearly 7 years he spent in detention at the ICC (from 2007 to 2014), meaning he was given 5 
additional years of prison. In 2016, Ahmad al-Faqi al-Mahdi was sentenced to 9 years for destroying ancient 
shrines in Mali. Lastly, in 2016, the ICC found Jean-Pierre Bemba Gombo guilty of two counts of crimes 
against humanity (murder and rape) and three counts of war crimes (murder, rape, and pillaging) in the Central 
African Republic, and sentenced him to 18 years of imprisonment (ICC). While these are important examples of 
justice, it is troubling to realize that the Court has achieved so few convictions in 15 years of operation. 
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However, the OTP has argued that the success of the Court should not be measured by the 

number of prosecutions it conducts, but by the number of international prosecutions avoided 

because of increasingly effective domestic criminal justice systems. The idea of positive 

complementarity captures the Court’s role strengthening the rule of law around the world 

(Bjork & Goebertus, 2011).  

 The OTP’s interactions with Colombia are often cited as an example of positive 

complementarity, in spite of conflicting evidence concerning the effectiveness and 

sufficiency of domestic judicial initiatives. For example in November 2016 at the 15th 

session of the Assembly of State Parties, the yearly meeting of the ICC’s management 

oversight and legislative body, the International Federation for Human Rights (FIDH) cited 

Colombia as a positive example of cooperation between a member state and the ICC. 

According to this view, “the dialogue/cooperation between the Colombian authorities and the 

OTP in the context of this long preliminary examination has contributed to a peace agreement 

that includes from the scratch the issue of judicial accountability for the perpetrators of 

crimes against humanity and of sanctions for them in the peace agreement.”104 While the 

FIDH makes a strong case that the OTP has influenced national decisions to address human 

rights abuses, Chapter 5 will offer further details of how the agreement still diverges from 

judicial conventions of accountability.  

 Still, the OTPs preliminary examination in Colombia has profoundly shaped the way 

the government pursues accountability for human rights abuses, as the state has framed its 

proposals as sufficient to avoid ICC intervention (Human Rights Watch, 2018). During my 

interviews, a government official involved in peace negotiations in Colombia described the 

influence of the ICC’s preliminary examination. She explained: 

                                                             
104 Quoted on page 5, Cooperation Plenary Session for the 15th session of the Assembly of States Parties, 
available at: https://asp.icc-cpi.int/iccdocs/asp_docs/ASP15/COOP/ICC-ASP15-COOP-PD-PANEL-FIDH-
ENG.pdf 
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I think we are a test case for them, in the framework of positive 
complementarity. So they approached us, with the idea…that was always 
my impression, and I think Moreno-Ocampo, designed that policy and 
implemented it with regard to Colombia. They always wanted to influence 
the decisions by the government, by parliament, by the courts by meeting 
with people. They came, they have come many times formally and 
informally, in academic spaces…to make people here feel like they are very 
present. And to be perceived as a sort of threat in a way, if you don’t do 
what is correct, I mean we will have to react. So, I have always felt that they 
are present in that way. And we have had to engage with them, read all their 
reports, read the reports on Colombia, the policy documents, the policy 
papers, you know, get to know what “in the interest of justice is”, get to 
know the basics about cases which are relevant for our own context, and I 
think in the negotiation, you know, it became kind of usual to make 
reference to the ICC. To let the other know, if we were not able to do 
adequate justice domestically, the International Criminal Court will 
intervene.  
         (Interview, June 2016) 

In her experiences at the dialogues in Havana, she explained that delegates commonly made 

references to the ICC as a negotiating tactic. 

 The long duration of the OTP’s preliminary examination in Colombia has presented 

both promises and challenges. On the one hand, officials in Colombia have become deeply 

familiar with the OTP and have developed a clear channel of communication. In my 

interview with Sergio Jaramillo, the High Commissioner for Peace, he described visiting with 

Prosecutor Bensouda in The Hague, and shared that “it was a very productive conversation” 

(Interview, February 2016). On the other hand, many Colombians do not actually expect that 

the OTP’s examination will progress to an investigation. As one military general responded, 

when I asked him about a potential ICC investigation: “That’s a fallacy. Because the ICC 

won’t intervene… the Court doesn’t substitute justice in Colombia, it’s only in cases when 

the state doesn’t act” (Interview, June 2017). Another expert at a think tank told me “if you 

talk with the Colombian legal community, not one… I mean they do not believe the Court 

will intervene” (Interview, May 2016). Having a preliminary examination open for so many 

years in Colombia has begun to chip away at the credibility that the Office of the Prosecutor 

will ever open a case in Colombia. 
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 In spite of doubts that the preliminary examination could progress to the next stage of 

investigation, delegates at the negotiating table argued this was an important tool for getting 

guerrillas and state agents to agree to a transitional justice system. One advisor to the 

negotiations explained how she was able to bring state agents on board with the transitional 

justice agreement by telling them “you know, you really need to do something here, 

otherwise you might end up at the ICC.” She clarified, “nobody really knows whether that is 

entirely true or not…but it certainly plays” (Interview, June 2016).  

 While Colombian citizens I spoke with referred to the Court as a means to prosecute 

guerrillas, the OTP’s preliminary examination has been especially important for pressuring 

the Colombian government to conduct domestic proceedings against state agents who 

committed crimes. The OTP’s preliminary examination has been considering a range of war 

crimes and crimes against humanity—including torture, enforced disappearances, murder, 

and sexual violence—committed by FARC guerrillas, ELN guerrillas, paramilitary groups, 

and state actors, in particular members of the Colombian army (ICC, 2012).105 The OTP 

initially focused on state efforts to prosecute crimes through the 2005 transitional justice 

agreement with paramilitaries as well as ordinary justice measures. More recently, the OTP 

has moved its focus to examine state efforts to prosecute state agents responsible for killing 

civilians, as well as sexual violence. In its reports, the OTP has noted the state has prosecuted 

many FARC crimes (often in absentia), but the Court will need to monitor the types of 

sentences proposed as part of the 2012-2016 peace agreement (Seils, 2016). Of the crimes 

under consideration by the OTP, there has been the slowest progress investigating and 

prosecuting the so called “false positive cases” in which state agents murdered over 3,000 

civilians and dressed them up as combatants to boost the military’s statistics during the war. 

                                                             
105 The OTP has also been analyzing whether neo-paramilitary groups (bandas criminales or BACRIM) should 
be included in this examination as organized armed groups that are part of the conflict. The Colombian 
government has argued that these are just criminal bands. 



 121 

President Santos was Minister of Defense when these crimes were revealed, and human rights 

groups have criticized the government for failing to bring the cases to trial.  

 According to a 2018 analysis by Human Rights Watch, the OTP’s engagement with 

“false positive” killings has had mixed results. Pressure from the OTP has been positive, as it 

has helped push Colombian authorities to prosecute hundreds of low-level soldiers. 

According to a report by Paul Seils (2016) at the International Center for Transitional Justice, 

almost 1,000 soldiers have been tried, convicted, and sentenced to long prison terms for so 

called “false positives”. Sources at the OTP suggest that their office has kept accountability 

for these cases on the agenda. However, the OTP’s engagement has had a limited impact on 

state efforts to investigate high-level officials who, at least as a matter of command 

responsibility, knew or should have known these killings were taking place.106 As the report 

explains “the prosecution of senior level officials by a state in the absence of regime change 

presents one of the most significant tests of the complementarity principle” (p.27). Victims 

groups are fighting for accountability both for members of the armed forces that pulled the 

trigger and those that gave the orders.107 The OTP is aware of this discrepancy, and has been 

concerned about the state’s relative lack of progress investigating senior military officials 

involved in the crimes (Seils, 2016). 

 Debates over the ICC’s involvement in Colombia often revolve around the idea that 

the prosecutor should intervene based on the “interests of justice”. This concept was left 

largely undefined in the Statute, and is open to the interpretation of the Prosecutor based on 

their evaluation of the national context. Colombian officials supporting negotiations argued 

that the “interest of justice” entails avoiding disrupting an ongoing peace process, in order to 

prioritize an end to the war that could prevent future victims. However, other groups, such as 
                                                             
106 Under international law, command responsibility refers to a superior who knew or should have known that 
subordinates under their effective control were committing a crime, but failed to take the necessary and 
reasonable steps to prevent or punish the acts. 
107 http://articles.latimes.com/2012/jun/14/world/la-fg-colombia-false-positives-20120614 
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Human Rights Watch, believe that the OTP should take a stronger stance on Colombia’s 

proposed transitional justice approach, to ensure the proposed measures fulfill the 

international standard of a proportional sanction for an international crime. Chapter 5 

describes two key events when the OTP intervened in this debate to shape the transitional 

justice agreement. 

 While in some cases the ICC’s preliminary examination has been helpful towards 

supporting domestic justice initiatives, the Court’s role in the 2012-2016 peace process 

between the government and the FARC has been controversial. Some argue the ICC has not 

done enough, while others contend that the OTP’s interference threatened the entire process. 

A former lawyer at the attorney general’s office argued that in his experience, the Office of 

the Prosecutor at the ICC never pressed the government very hard on its policies. He 

described how when ICC delegations visited the attorney general’s office in Colombia,  

They didn’t seem very inquisitive. They would sit in a meeting with people in the 
room, and people would go by the room all day long, and they would hear stories 
about how great we are. But, they were never very into investigating or researching if 
these details of the story were actually true or not, or how the implementation of this 
reform was coming through, there was no follow up… they could have assumed a 
more active role, more controversial, more contentious role.  

(Interview, July 2016)  
In contrast, an advisor at the Office of the High Commissioner for Peace argued that ICC 

Prosecutor Bensouda had overstepped her position during a Constitutional debate about 

sanctions for crimes in Colombia. In 2013, Prosecutor Bensouda sent a letter to the 

Constitutional Court while the Court was discussing a Constitution amendment for the Legal 

Framework for Peace.108 The advisor argued this was unprecedented,  

It was a very strong intervention. I don’t know of any other case in which the ICC 
Prosecutor would intervene in a Constitutional proceeding against a Constitutional 
norm. Which is an abstract…you’re not deciding whether you’re prosecuting 
someone, you’re just discussing whether a particular constitutional norm is 
constitutional or not…within Colombia, and she decided to intervene. As far as I 

                                                             
108 As Chapter 4 describes further, Prosecutor Bensouda’s letter likely changed the Constitutional Court’s ruling 
on the Legal Framework for Peace. The advisor at the Office of the High Commissioner for Peace may have 
been frustrated about this, since she helped draft the amendment.  
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know she was highly criticized internationally for doing so. I spoke with people in the 
ICG [International Crisis Group] and the ICTJ [International Center for Transitional 
Justice], and they were all very critical of her role. I think that she realized that she 
went too far, because after that she went into a period of complete silence for a while, 
until the agreement was published.  

(Interview, May 2016) 
This example highlights the potentially powerful yet delicate political role the ICC Office of 

the Prosecutor has when becoming involved in national affairs.  

 Far from the antagonistic relationship that developed between the ICC and several 

African states, evidence of interactions between the OTP and the Colombian Government 

highlight a highly collaborative and supportive relationship.109 Representatives from the High 

Commissioner for Peace met with Prosecutor Bensouda to receive her opinion as to whether 

elements of the peace agreement were compatible with the Rome Statute. During 

negotiations, the Office of the High Commissioner for Peace would often make official 

statements reaffirming the state’s commitments to international legal obligations, including 

ICC and Inter-American standards. Meanwhile, the OTP has also described this as a very 

positive and cooperative relationship. In 2013, Prosecutor Bensouda wrote in a letter to the 

High Commissioner for Peace: “As you know, my Office enjoys a close working relationship 

with your Government, in our shared efforts to end impunity for crimes committed during the 

Colombian conflict. Colombia has been at the forefront of efforts to put the principle of 

complementary into practice” (Letter to Sergio Jaramillo, July 26th, 2013). The Prosecutor 

goes on to cite the Colombian Government’s genuine effort to investigate and prosecute 

FARC and ELN guerrillas for the most serious crimes. This cooperation has benefited both 

the ICC and Colombia. Colombia’s supportive relationship with the ICC has provided this 

new institution with important legitimacy, while allowing the Colombian government to have 

more control over the preliminary examination (Borda, Hillebrecht, & Huneeus, 2016).  

                                                             
109 In 2016, Burundi, The Gambia, and South Africa, began a formal process to withdraw from the Rome 
Statute, arguing that the ICC has a bias against the region and portraying the Court as a Western organization 
that conflicts with the African Union. 
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 Moreover, rather than thinking of complementarity as a one sided exchange, 

Colombia has also shaped how the ICC operates. As an expert at the think tank Dejusticia 

explained, “Colombia has learned from the international criminal court and the criminal court 

has learned from Colombia” (Interview, May 2016). According to his view, Colombia’s 

particular approach to transitional justice, prioritizing a peace agreement over jail sentences, 

has been a lesson for the International Criminal Court on the relationship between peace and 

justice, and scenarios in which too harsh of penalties could obstruct the potential for an 

agreement. The Colombian government has argued that if you really follow this idea of “the 

interest of justice”, the ultimate goal of justice is peace. This is a reinterpretation of the Rome 

Statute that could have consequences for other contexts. Thus, complementarity is not just 

about the ICC as a watchdog, but instead reflects a mutual exchange of ideas between state 

signatories and the Court to create international norms. 

 

International Influences in Colombia 

 In the end, the advisor at the Office of the High Commissioner of Peace who conducted 

a two-year study on relevant laws came to the conclusion that standards in Colombia are 

more stringent than international human rights law. She explained to me, “I would use [the 

word] ambitious. Colombia is a very legalistic country. But it’s also a very proud country. So 

we feel we need to have the highest standard possible” (Interview, May 2016). As this 

Image 15: ICC Prosecutor Bensouda presenting at 
a dinner in The Hague in 2012. 
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chapter highlighted, officials have made a particular effort to present Colombia as a state that 

cooperates with international laws and treaties. The Director of Transitional Justice at the 

Ministry of Justice told me, “the Colombian government has subjected itself to examination 

before the different mechanisms of the UN, the entire UN monitoring system, since quite 

early on” (Interview, June 2016). At the same time, Colombian experts have also shaped the 

development of international human rights standards in important ways. 

 In particular, the Constitutional Court has played an important role translating and 

adapting international norms into Colombia’s particular context. The 1991 Constitution 

includes a concept called the “constitutional block”, which gives international human rights 

law high status within Colombia’s national system. According to the 1991 Constitution, 

domestic constitutional rights should be interpreted in light of international human rights 

treaties ratified by Colombia, and the constitutional block includes the text of relevant human 

rights treaties and international humanitarian law (Espinosa & Landau, 2017). As one lawyer 

explained, “we’ve ratified so many human rights agreements, and we have this bloque de 

constitucionalidad that when we ratify a human rights convention… it has the same level… 

so you know, the constitutional court in its rulings can actually say ‘this is superior than any 

other law’” (Interview, June 2016).110 A lawyer at the Inter-American Commission explained 

that Colombia’s Constitutional Court has contributed legitimacy to international judgments, 

and been an example of positive enforcement between national tribunals and international 

mechanisms (Interview, June 2018).  

 Moreover, the Colombian government has collaborated with foreign human rights 

experts to establish its recent peace agreement. As Chapter 5 will describe in further detail, 

Colombia’s 2012-2016 peace talks between the government and the FARC were held in a 

                                                             
110 She described an instance in which the government established a law to provide victims with administrative 
reparations, which offered less compensation to a greater number of people. The Constitutional Court ruled on 
the matter and established that even if the government gives victims administrative reparations, these 
individuals also have an international right to a judicial process if they decide to pursue it. 



 126 

different country, and foreign representatives were guarantors for the process. In particular, a 

group of national and foreign experts were important for securing a transitional justice 

agreement when the process was stymied. An ombudsman in Colombia told me, “I think that 

[the UN] has been key for guaranteeing that the agreements will stay in the future” 

(Interview, August 2016).  

 During the 2012-2016 negotiations, the Colombian government strategically reached 

out to international partners to support the country’s peace process, and the Office of the 

High Commissioner for Peace brought in experts on transitional justice from around the 

world. The OACP described learning from experiences in Sierra Leone and East Timor about 

how countries can establish multiple transitional justice measures simultaneously, such as a 

truth commission and tribunal. Northern Ireland and El Salvador offered important 

background on negotiations, Peru’s experience held lessons for truth commissions and 

reparations, and tribunals in the former Yugoslavia, Rwanda, and Cambodia helped the 

OACP think through their selection criteria.111 However, in the end the OACP advisor 

explained to me, “the more and more we read about different experiences we realized that we 

needed to have something tailor-made that it was not copying different models but we took 

some pieces of different things” (Interview, May 2016). 

Colombian experts sometimes described their frustration with foreigners who do not 

understand the local context. For example, one young lawyer recounted his experience with a 

psychologist from Argentina who arrived in Montes de María, without much background on 

the violence. “It creates numerous problems,” he explained: “One, they begin to learn about 

the context but it delays their work. Or two, they immediately try to apply a model of 

intervention from experiences in Africa, which no, is totally different. It’s a totally different 

dynamic. So with respect to international organizations, one of the challenges is the work of 

                                                             
111 A dataset of transitional justice mechanisms is available at https://transitionaljusticedata.com/. 
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contextualization” (Interview, August 2016). Even within Colombia, within a given 

department, he emphasized, Colombians experienced the war very differently and there are 

major divides between people from the countryside and the cities. 

While the idea that the conflict in Colombia is too different to compare with other 

cases often came up during my conversations, delegates’ exposure to different transitions 

around the world proved very important for reaching an accord. A Colombian researcher at 

the International Center for Transitional Justice (ICTJ) explained that having the 2012-2016 

peace delegation listen to experiences from all over the world helped “generate the sensation 

that we are not so unique, because in Colombia we always believe we are unique and 

unrepeatable, and that the models that have been exactly applied in other countries don’t 

serve us” (Interview, May 2016). Instead, she argued that Colombian delegates at the peace 

talks saw this as an opportunity to learn from the mistakes that other countries made in order 

to improve the country’s approach. Delegates consolidated information on previous 

transitional justice measures in different parts of the world—such as South Africa, 

Guatemala, and Peru—and sought to improve on each of these experiences. In her view, 

Colombia’s Comprehensive System is “the idea of holistic transitional justice that the ICTJ 

has demanded around the world” (Interview, May 2016). 

Still, Colombia’s engagement in human rights initiatives highlights how the state has 

not simply adopted global models or copied and pasted measures from other countries. 

Rather, the government actively sought to design its own approach to redress victims of 

violence. The Colombian researcher at the ICTJ described the Comprehensive System as a 

mixture that arose from discussions with experts from around the world. She explained that 

Colombia did not simply adopt a global model, but delegates “looked at [all the transitional 

justice examples] that have been established in the world and decided that for Colombia this 

and that could work” (Interview, May 2016). A researcher at a Colombian think tank tied this 
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to the state’s political and economic position. He argued that Colombia’s economy is much 

stronger than other states emerging from war, and officials are highly educated. He was clear 

that, “[it’s] not just your international advisors coming to the country to impose their own 

view without ownership or context” (Interview, July 2016). The Colombian government has 

actively been engaged in international human rights developments while maintaining a high 

degree of autonomy over how the state addresses crimes committed within its territory.  

 

Conclusion 

This chapter has shown that as Colombians have helped develop international human 

rights institutions and extensively signed human rights treaties, the state has also resisted 

foreign interference in its national affairs. In contrast to other countries that outright reject 

international intervention, Colombian officials have sought to maintain state sovereignty by 

strategically engaging in cooperative relationships with foreign powers. However, this 

method has not insulated the government from criticism. Evidence from cases at the Inter-

American Court of Human Rights and International Criminal Court highlight how 

international institutions have successfully pressured the state to address human rights 

violations. Still, throughout these interactions the state has skillfully maintained control over 

the way that the government responds to accusations and who is held accountable. For 

example, mostly low-level soldiers have been put on trial for the so-called “false positives,” 

while senior officials behind systematic human rights violations have been able to evade 

justice.112 In consequence, this chapter has demonstrated how the impact of the international 

human rights movement in Colombia has been mixed—while to some extent global 

developments have challenged a long history of “forget and pardon” policies, progress has 

                                                             
112 In April 2018, a commander of the Colombian Military Forces who faces war crimes allegations became the 
new Colombian ambassador to South Korea. 
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also fallen short of the aspirations of human rights defenders advocating for more than eight 

million victims of 52 years of conflict.  

Importantly, while the Colombian government has established comprehensive and 

relevant national laws for addressing gross human rights violations, these efforts have not 

always resulted in improved practices. As the director of a peace and conflict institute 

described,  

We have thought of everything, for example, this law has regulated the participation 
of children that are victims, it has a protocol for working with ethnic organizations, a 
process for reparations, especially for Afro-Colombians, indigenous and gitanos 
[another ethnic minority] it has the whole issue of land restitution, and there is a lot of 
good will, a good dynamic that I have observed, and this government and legislators 
should be given credit, because as soon as problems appear they put in the effort to 
adjust the law. 

At the same time, she explained, “the reality is much more complex… so you have some laws 

that are progressive but a state that is very slow and delayed in its operations” (Interview, 

April 2016). Other experts reflected on the fact that in Colombia, “we have very beautiful 

laws, and then the majority of them are not fully applied...Part of the problem is that we 

commit in the laws to things that are impossible to fulfill. And part of it is that we have 

problems in executing them” (Interview Office of the High Commissioner for Peace, May 

2016). Efforts in Colombia demonstrate that subscribing to international human rights treaties 

and norms has not necessarily been enough to ensure the rights of victims. It is not just a 

matter of having the law there, but also a question of the political debates and decisions 

behind how the law is enforced. 

 As the next chapter will consider in further detail, violence and conflict in Colombia 

have existed alongside a strong legal tradition. Legal arenas have been a key space of 

contention between the Colombian government and human rights movements seeking to 

ensure justice, truth, reparations, and non-repetition. How have these political struggles 

shaped Colombia’s transitional justice approach to redress victims of human rights 

violations?  
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Chapter 4 
 

Political Struggles: 
Past Transitional Justice Agreements 

 
“Transitional justice in Colombia is a new concept, but a very old practice” 

 When I met with the Director of Transitional Justice at Colombia’s Ministry of Justice 

for an interview in 2016, she reflected on how she began working on transitional justice 

issues before the word was even used in Colombia. She explained that while most 

Colombians are familiar with the term today, that was not the case in 2003, when legislators 

were drafting measures for demobilizing paramilitaries. The term was so new that a 

magistrate at the Supreme Court once mistakenly referred to a proposed measure as 

transactional justice. There were major discussions in different branches of government 

about whether the demobilization of paramilitaries was really a transition, and if the 

government should start using a transitional justice framework (Interview, June 2016). 

 In some ways, the state’s decision to establish transitional justice measures for 

paramilitaries followed a global trend. When the idea of “transitional justice” began to 

circulate around Colombia in 2003, regional and international norms concerning the right to 

truth, justice, reparations, and non-repetition were already more stringent and 

institutionalized than they had been just a few years before. As previous chapters described, 

the International Center for Transitional Justice was founded in 2001, the International 

Criminal Court began operating in 2002, and neighboring countries throughout Latin 

America—such as Chile, Argentina, and Peru— had established transitional justice measures. 

 In other ways, prior laws and political decisions in Colombia shaped the state’s 

approach to transitional justice. While Colombians only began using the term “transitional 

justice” in 2003, the idea had roots in the state’s legal system. A political science professor 

who drafted legislation for victims of forced displacement over 20 years ago explained to me, 

“transitional justice in Colombia is a new concept, but a very old practice” (Interview, June 
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2016). In particular, experts often mentioned two laws from 1997 that played an important 

role in Colombia’s subsequent transitional justice approach, though they were not considered 

transitional justice measures at the time. Law 418 was a basis for the government to 

demobilize illegal armed actors, and Law 387 set an important precedent for redressing 

victims of forced displacement (Interview, former Vice-Minister of Interior and Justice, June 

2016).113  

 Colombia also did not follow the trajectory of countries in the 1980s and 1990s that 

established transitional justice measures after a major political transformation, such as a 

peace agreement or transition from authoritarian rule. Instead, the Colombian government 

first designed a transitional justice approach in 2005 to achieve a partial peace with only one 

of several armed groups, the paramilitaries, in the midst of an ongoing conflict without an 

obvious political transition (García-Godos & Lid, 2010). As Chapter 1 described, Colombia 

and other countries around the world expanded the uses of transitional justice to situations in 

which the state has not yet had a transition (Lyons, 2010; Rettberg, 2005). Instead of 

designing transitional justice in the aftermath of conflict, debates in Colombia have 

considered how these measures can help end violence and facilitate peace. 

 Thus, while Colombia has been influenced by the global transitional justice movement, 

in many ways the state has also contested and altered transitional justice standards for its own 

purposes. This chapter considers a fourth mechanism—political struggles—to explain how 

and why transitional justice has been selectively decoupled in Colombia, as the state has 

adopted some parts of a global framework while rejecting and revising other transitional 

justice measures at different times. Political struggles refer to different groups competing 

over how to frame a problem (in this case, the fact that there are more than 8 million victims 

of Colombia’s conflict), propose a solution, and convince others to follow their approach. In 

                                                             
113 Law 387 was later used as a basis for Law 1448 in 2011, which broadened the scope of recognition by the 
state for victims of other crimes, beyond displacement (Interview, April 2016). 
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particular, this chapter focuses on political struggles between President Uribe’s 

administration and human rights organizations challenging his approach. I also consider the 

role of intermediaries, such as the courts, who managed conflicts and disagreements between 

groups and initiated changes to existing measures. 

 Political struggles in Colombia have manifested in three specific ways. First, the 

government has been at the forefront of efforts to establish transitional justice measures in 

Colombia, which differs from countries such as El Salvador, where the United Nations 

brokered a peace agreement to establish transitional justice, or East Timor, where activists led 

calls for transitional justice. The Colombian government has sought to control how 

transitional justice measures are established and used, although its power and authority to 

enforce a particular approach has not been unlimited. Thus, this chapter considers political 

struggles between the state’s efforts to manage transitional justice in Colombia, and human 

rights movements that challenge the government’s approach.  

 Second, the Colombian government’s relationship to particular armed groups has 

shaped the way that the state has established transitional justice and encountered resistance. 

This chapter focuses on transitional justice for paramilitaries, and shows how the government 

has dealt with human rights abuses committed by paramilitaries differently than violations 

committed by the FARC (which I discuss more extensively in Chapter 5). When Uribe 

became president, he sought to establish a transitional justice approach for paramilitaries that 

had minimal requirements and repercussions, as a means to facilitate the demobilization of 

paramilitaries without extensive attention and scrutiny. However, his administrations faced 

strong challenges from national and international organizations advocating for victims rights. 

The nature of these relationships and alliances influenced which groups became involved in 

political struggles over transitional justice and the extent to which they were able to change 

the government’s approach.  
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 Third, Colombia’s political struggles have been especially legalistic. Colombia has a 

deeply rooted legal culture, and contests over transitional justice have been anchored in the 

country’s legal system (Sánchez et al., 2016). 114 This legalism has provided both 

opportunities and constraints. On the one hand, legal tools have been a resource for human 

rights advocates to challenge the government’s approach and improve transitional justice 

laws. Colombia’s democratic system and legalistic tradition have developed strong 

protections, such as the 1991 Constitution, which have empowered high courts to intervene to 

protect rights.115 On the other hand, laws that look good on paper have not always been 

implemented, and the state’s efforts to address human rights abuses have in some cases 

become bogged down in legalistic debates. In these cases, legalism has been used as an 

“ideological disguise for intolerable practices of discrimination and impunity” (GMH, 2013, 

p.203). Thus, this chapter considers transitional justice laws as both an opening and 

impediment for addressing human rights violations. 

 Examining these political struggles helps explain reforms and innovations. While the 

Colombian government’s approach to transitional justice has been path dependent, as earlier 

decisions have persisted and constrained the range of options for future administrations, in 

many cases the state has also made adjustments, in response to policy-practice decoupling 

during the implementation of transitional justice for paramilitaries. Additionally, at important 

moments, social movements have successfully pressured the government to reform flawed 

laws. However, at other times, the state has adjusted its transitional justice approach to serve 

the interests of powerful politicians and their allies. Tracing these political struggles in 

                                                             
114 This contrasts with other countries that have focused transitional justice on community-based programs, such 
as the gacaca system in Rwanda, in which judges were elected from the community and often lacked formal 
legal qualifications (Brehm et al., 2014). 
115 Colombia has avoided the type of authoritarian and autocratic regimes plaguing other Latin American 
countries. 
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Colombia illuminates a key mechanism for understanding how transitional justice has been 

established in particular context and how different changes have been made. 

 

Establishing a Transitional Justice Agreement for Paramilitaries 

 Shortly after Álvaro Uribe Vélez became president in 2002, he began exploring the 

possibility of demobilizing paramilitaries that were carrying out violence beyond the 

government’s control (Laplante & Theidon, 2006). At the time, both the government and 

paramilitaries were interested in setting up a demobilization process, so initial talks were 

pretty fast and easy (Interview, former lawyer at the attorney general’s office, July 2016). 

Paramilitaries had been placed on the U.S. list of terrorist groups, and sectors of the 

Colombian state were worried that government ties to these armed groups had become a 

political liability (Daly, 2016). Meanwhile, paramilitaries agreed to demobilize because 

(among other reasons) they were tired of fighting, they expected the same amnesties previous 

guerrilla groups had received in the 1980s and 1990s, and they saw there was a lot of national 

and international support behind their demobilization (Laplante & Theidon, 2006).  

 In some ways the government’s decision to demobilize paramilitaries was ironic; the 

expectation had been that these groups would only demobilize when the war with guerrillas 

ended, since paramilitaries claimed to be a response to guerrilla violence (Theidon, 2009). 

Unlike previous rebels that had been driven to demobilize as a means to participate in 

politics, paramilitaries did not have a clear political ideology aside from defending properties 

and businesses (licit and illicit) in parts of the country where there was a lack of state 

presence (Jaramillo et al., 2009). Paramilitaries also did not demobilize because they had 

been weakened. On the contrary, 2002 marked a moment when paramilitaries were at the 

peak of their military, economic, social and political power (Layús, 2010). With the election 

of President Uribe and the initiation of a strong military policy under Plan Colombia, many 
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paramilitaries expected that their interests would be safeguarded by the new administration, 

and they could launder money and keep their power and influence, without having to exercise 

force.  

 In December 2002 paramilitary groups, organized as the United Self-Defense Forces of 

Colombia (Autodefensas Unidas de Colombia, AUC), announced a unilateral ceasefire to 

facilitate talks with the government. At the time, they were under the impression that none of 

their members would be sent to jail or extradited to the United States (Laplante & Theidon, 

2006). President Uribe’s government passed Law 782 in December to extend and amend Law 

418 of 1997, as a means to grant pardons to demobilizing combatants.116  Once the ceasefire 

and legal developments were in place, the government formally opened dialogues with the 

AUC paramilitaries in Santa Fe de Ralito, Córdoba in July 2003.  

 Several experts I spoke with made the point that negotiations with the paramilitaries 

were different from how the government negotiated with the FARC, because this was not a 

meeting between two opposing parties over the structure of the state. Rather, paramilitary 

groups had been on the same side as the state in efforts to defeat the FARC. As a Colombian 

transitional justice expert at the United Nations explained to me “the paramilitaries said that 

they were the state in certain zones, and in some ways they were governing or co-governing 

together with the military and local elites in those territories” (Interview, August 2016). The 

government’s talks with the paramilitaries were a dialogue about demobilization, and the 

scope was relatively limited. A former lawyer at the attorney general’s office explained, “The 

whole idea behind that negotiation was that we as a state were not negotiating the structure of 

the state, or the nature of our institutions, we were just negotiating how armed groups were 

going to demobilize” (Interview, July 2016). An eventual transitional justice approach for 

                                                             
116 Importantly these legal benefits do not apply to individuals who commit genocide, crimes against humanity, 
and war crimes under international treaties and conventions ratified by the Colombian state. 
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demobilizing paramilitaries did not have any clear links to a peace process that could end the 

conflict. 

 Once the formal dialogue started, the government began developing its transitional 

justice proposal. The first version of the proposed transitional justice agreement, Law 85 or 

the Alternative Sanctions Law (Ley de Alternatividad Penal) was drafted in August 2003, and 

explicitly built on the precedent of peace talks with the M-19 in the 1990s, to offer illegal 

armed groups pardons or amnesty for all crimes related to the conflict, in exchange for full 

disarmament and demobilization. President Uribe argued that he could not demand a different 

treatment for the AUC, since guerrillas had received full pardons for human rights violations 

in the past (Carrillo, 2009). The drafters of the law also capitalized on globally accepted 

terms by mentioning “reconciliation, reparation, and forgiveness” in the proposed legislation 

to justify their approach. This was an interpretation of “restorative justice” modeled on other 

international examples of amnesties, such at the 1998 Good Friday Agreement in Northern 

Ireland, in which the government emphasized peaceful co-existence. According to the 

Alternative Sanctions Law, leading perpetrators of grave human rights crimes could escape 

jail time in exchange for things such as community service and unspecified reparations to 

victims (Arnson et al., 2005). The understanding was that the undefeated paramilitaries 

would only demobilize if the government guaranteed that they would not receive criminal 

punishments (Restrepo, 2012).  

  However, the extensive and unrestricted amnesties proposed in the original approach 

were met by strong resistance in Colombia and were considered untenable in a new national 

and international context (Laplante & Theidon, 2006; Taylor, 2015). National human rights 

movements by indigenous, Afro-Colombian and farmer communities, trade unions and 

women rights groups mobilized against the draft legislation (Díaz, 2009). Meanwhile, experts 

from international organizations such as the International Center for Transitional Justice 
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(ICTJ) criticized the Alternative Sanctions Law for losing sight of key principles of truth, 

justice, and reparations in the name of amnesty (Rowen, 2017). While paramilitary leaders 

had assumed they could receive amnesties for past crimes, it became clear that the proposed 

Alternative Sanctions Law was politically and legally unfeasible, as human rights groups 

mobilized for a stronger agreement that would address demands for truth, justice, reparations 

and non-repetition (Laplante & Theidon, 2006). As someone who worked for one of the 

human rights groups pressuring Congress to improve the transitional justice agreement 

explained to me, “maybe it was possible to not [take into account victims’ rights] in the 80s, 

in the 90s, but this is the 2000s, and with a new global norm…it was impossible for any 

process that regarded victims’ right to not take into account transitional justice standards” 

(Interview, July 2017). In consequence, the government withdrew the draft bill for an 

Alternative Sanctions Law and began considering a different response (Restrepo, 2012).  

 In the midst of renewed discussions in 2004, there was an important break in the status 

quo, when the Constitutional Court issued judgment T-025 criticizing the government for 

failing to protect and respond to massive and continuous infringements of fundamental rights 

against displaced populations (Cortés, 2013). Miguel Samper Strouss, the former Vice-

Minister of Justice and the Interior, described the situation to me: “the Constitutional Courts 

said that the violations of the rights of the internally displaced people were so massive and so 

grave that the whole situation was against the constitution…not a law, not a particular act of 

the administration, but this situation of the internally displaced people” (Interview, June 

2016). The Court ruled that this was “an unconstitutional state of affairs” and ordered public 

policies to effectively protect the rights of people displaced by the conflict (Inter-American 

Commission on Human Rights, 2013). The ruling marked a rupture in terms of the state’s 

obligation to guarantee victims’ rights. As a lawyer and political science professor explained 

to me “this sentence by the Constitutional Court changed the interpretation: attention to the 
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displaced population was not just a responsibility of the state, but an inescapable 

responsibility of the state, a primary order responsibility that demanded that the state make its 

bureaucratic operations function with full efficiency and efficacy” (Interview, June 2016). 

The Constitutional Court’s decision impacted Uribe’s negotiations over a transitional justice 

agreement by creating new terms for the discussion.  

 

A “Justice-Focused” Transitional Justice Agreement 

 Uribe’s government eventually settled on the 2005 Justice and Peace Law (Ley de 

Justicia y Paz, Law 975) as the core of its transitional justice approach.117 The law was 

specifically designed not to look like an illegitimate amnesty, satisfying the requirement for 

domestic prosecution and evading the International Criminal Court’s (ICC) jurisdiction. 

Under the Justice and Peace Law, paramilitaries or guerrillas responsible for grave crimes, 

such as crimes against humanity, could receive between 5 to 8 years in prison (instead of the 

60 years in prison they might have received under ordinary Colombian law). Thus, the 

approach included jail time for perpetrators of the worst atrocities, though the sentences were 

severely reduced.118 At the same time, demobilizing combatants who were not suspected of 

grave crimes still received pardons and immunity from future prosecution, under Law 782 

and Decree 128, and were eligible for economic and legal benefits. According to these laws, 

paramilitaries encountered a different demobilization process depending on the severity of 

their crimes. If the state suspected that any individual had committed grave human rights 

violations under international law they became referred to as postulados (applicants) to the 

                                                             
117 The law passed two years after groups of AUC paramilitaries had started demobilizing. 
118 This marked an important break with a long-standing tradition of the state to offer amnesties or pardons for 
serious human rights violations as a means to “resolve” violent conflict. With the Justice and Peace Law, the 
government recognized that it had to address crimes under international law (Restrepo, 2012). 
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Justice and Peace law and remained in the concentration zone after the rest of the group was 

released (Laplante & Theidon, 2006).119  

 While the Justice and Peace Law was much stronger than the proposed Alternative 

Sanctions Law, international and domestic human rights groups were still skeptical about 

how transitional justice was being used in Colombia, and many were against this process. A 

Colombian human rights lawyer told me that at the time, “[transitional justice] was perceived 

as a fancy name for impunity. So there was a lot of mistrust about that” (Interview, August 

2017). When the International Center for Transitional Justice (ICTJ) established an office in 

Bogotá, a researcher for the organization explained that “discussions about Law 975 [the 

Justice and Peace Law] left the impression that transitional justice was a circumstance that 

granted benefits to perpetrators” (Interview, May 2016). Many national organizations 

perceived this as an illegitimate transitional justice approach, since Uribe’s administration’s 

intention behind the law was to create something that “really cared mainly about the 

reincorporation and demobilization of paramilitaries, and cared less about victims… the 

center, the origin, the reason of the law was not to recognize victims rights. The reason was to 

help the paramilitaries demobilize” (Interview, Presidential Advisor on Human Rights for 

Santos’ administration, July 2017). As a result, the law did not look at crimes committed by 

the state, private individuals, or active illegal armed groups, and instead established a 

transitional justice system that only applied to crimes committed by demobilized members of 

the paramilitary and individual guerrillas who deserted (Andreu-Guzmán, 2012). Some saw 

this as a covert self-amnesty, in which the government granted unjustified concessions to its 

allies in the fight against guerrillas (GMH, 203). An academic explained to me during an 

interview “it was an instrumentalization of victims rights in order to get benefits for the 

perpetrators of gross human rights violations” (Interview, July 2016). 

                                                             
119 Most postulados were demobilizing paramilitaries, however the law also applied to guerrilla members who 
decided to demobilize individually. 
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 Importantly, the Justice and Peace law was selectively decoupled in that it followed 

international standards to establish prison sentences for crimes against humanity without 

promoting victims’ rights to truth, reparations, and non-repetition. In the first version of the 

Justice and Peace law there were few consequences for paramilitaries who did not provide 

full confessions, turn over illegally acquired assets, or cease criminal activities (Human 

Rights Watch, 2008). Demobilizing paramilitaries could receive reduced prison sentences 

without disclosing the full facts of their crimes (Díaz, 2009). An academic explained,  

The Justice and Peace law was created to dismantle an armed structure, an illegal armed 
structure that had very close links to the state. What they wanted to do was to 
concentrate their force on building a strong security sector, able to deal with security 
threats without delegating this so obviously to private actors [the paramilitaries], as had 
been done in the past. So when they thought about a transitional justice system, the 
main objective was ‘how to give benefits to these guys’ and what they were not really 
trying to satisfy was the rights of victims. And when you think about what the Justice 
and Peace law did, was that it had a large budget for demobilizing paramilitary groups 
and a really rather small budget for clarification mechanisms.  

(Interview, July 2017)  

While paramilitaries had to give the police a statement, there were no explicit incentives or 

obligations to disclose crimes the authorities did not know about (Porch & Rasmussen, 2009). 

Moreover, the law did not establish any special non-judicial truth-telling measure (Díaz, 

2009). As one victim leader denounced during an interview, “it was a nefarious law, there 

was no truth there” (June, 2016). 

 Meanwhile, human rights groups described the Justice and Peace law as “smoke and 

mirrors”, since paramilitaries continued to exercise enormous influence in the areas where 

demobilization happened, and the law did not include the necessary provisions to acquire 

paramilitary assets and effectively dismantle their mafia-like structures (Human Rights 

Watch, 2005). Victims organizations were concerned the agreement would give former 

combatants hidden amnesties since the state lacked adequate information on events from the 

conflict. They argued that the state had a duty to investigate atrocities before offering reduced 

sentences or amnesties (Sánchez León et al., 2016).  
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 Right to justice Right to truth Reparations Non-repetition 

 
2005 Justice and 
Peace law for 
paramilitaries. 

 
Yes, 5-8 years in 
jail for individuals 
that committed 
grave human 
rights crimes. 

 
No, the initial 
law did not 
establish any 
special non-
judicial truth-
telling 
mechanism. 
Reforms sought 
to address this. 

 
No, the initial law 
did not include the 
necessary 
provisions to 
acquire 
paramilitary assets. 
Reforms sought to 
address this, and 
create a state 
reparations fund. 

 
No, demobilization 
started without 
comprehensive 
measures for a 
peace process to 
address the 
structural causes of 
paramilitary 
violence.   
 

Figure 4: Selective decoupling of transitional justice for paramilitaries 

 In spite of these issues, President Uribe was able to establish and implement the Justice 

and Peace law in Colombia with relative ease, because he had such strong support from the 

Colombian public. As a transitional justice expert described “Uribe achieved phenomenal 

leadership, the guy had an 80% positive image, he was a god, he was a guy who was 

absolutely loved… So, what happened with the paramilitaries went unnoticed, because 

citizens saw this as something he was doing well” (Interview, August 2016). At the time, 

many Colombians believed Uribe had returned security to the county and they accepted his 

transitional justice proposal for paramilitaries without concerns or criticisms. However, 

human rights organizations would spend the next decade exposing problems with Uribe’s 

measures to address human rights violations and pressuring the state to revise its approach.  

 

Demobilizing the Paramilitaries 

 Government officials told me that before the AUC began demobilizing they did not 

have any idea of the magnitude of the paramilitary problem, and in many ways were not 

prepared for the revelations made during the Justice and Peace process (Interview, June 

2016). Before paramilitary groups started demobilizing, most estimates expected there would 

be between 10,900 and 20,000 combatants (Porch & Rasmussen, 2008). Instead, during the 
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collective demobilization processes from 2003 to 2006, a total of 31,671 members of 

paramilitary groups demobilized and handed over 18,051 weapons (International Crisis 

Group, 2014). Another 21,909 members of armed groups demobilized at the individual level 

between 2002 and April of 2010 (Government of Colombia, 2010). 120 By March 2017, a 

regional office of the Government agency for reincorporating ex-combatants (la Agencia para 

la Reincorporación y Normalización- ARN) shared that 58,986 people had demobilized 

(Fieldnotes, June 23rd, 2017).121  

 The government encountered numerous problems handling so many demobilizing 

combatants and in many cases failed to dismantle paramilitary structures. Reports indicate 

that some paramilitary groups handed over obsolete weapons and hid their other arms for 

later use, while civilians posed as combatants to enter the process and take advantage of 

promised benefits (Nussio, 2011; Maher & Thomson, 2011). Rather than ending the 

Colombian conflict, in many ways the demobilization process reshaped violence as some 

combatants left the AUC during a ceremonial process to form new paramilitary groups or join 

growing criminal gangs (Porch & Rasmussen, 2008). The AUC had a range of incentives for 

swelling their ranks.122 For example, having a larger armed group enhanced their negotiating 

power and former combatants received an allowance after demobilizing (Gutiérrez, 2008).123  

                                                             
120 The 2003 talks between AUC paramilitaries and the government established a process for collective 
demobilization overseen by the Office of the High Commissioner for Peace. Individual demobilization could 
occur without the talks, as this was part of a framework of laws from the 1990s (including Law 418, which was 
updated as Law 782 in 2002) and overseen by the ministries of Defense and Interior. Approximately 75 percent 
of individual demobilizations during this time were guerrillas (Porch & Rasmussen, 2008). 
121 While Uribe proclaimed that paramilitaries no longer existed in Colombia by 2007, individuals continued 
demobilizing (García-Godos, 2013). 
122 This is not unique to Colombia, as other studies have found that the number of disarming combatants can be 
much larger than what the government or international organizations expect. For example, in 2004 Liberia 
officially had 103,019 disarmed combatants, triple the original UN estimate that expected 38,000 combatants. 
Meanwhile, the DDR process had a .28 weapon-to-man ratio. In some cases, commanders presented civilian 
youth as combatants during the DDR process to access benefits (Munive & Jakobsen, 2012). 
123 Poor citizens had an economic incentive to pass themselves off as paramilitaries, because they could receive 
a monetary stipend for 18-24 months. In addition, drug dealer had a legal incentive to pass themselves off as 
paramilitaries, because their crimes would face a maximum of 5-8 years of alternative penalties. The exact 
number of cases is unknown, but some scholars expect this was a frequent occurrence. According to the High 
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 In particular, the government did not recognize the scope of potential postulados—the 

individual accused of grave human rights crimes and subject to the Justice and Peace Law. As 

the Presidential Adviser for Human Rights explained to me,  

They thought, when they were discussing the law, that there were going to be only, I 
don’t know, 10 postulados or 20 postulados and then you had 100 and more 
postulado...I don’t know how many postulados you have now, like a thousand…and 
at the beginning they thought there were 20. You know? They never thought that it 
was going to be so big! 

 (Interview, June 2017) 
During the collective demobilization process 2,716 individuals applied to the Justice and 

Peace Law as postulados, and this number swelled to 4,779 by October 2010 (García-Godos, 

2013). The proposed transitional justice measure was not equipped to address such a large 

number of postulados, and subsequent administrations used this to justify a different 

approach in later years.  

 

Reforms: “Giving teeth to transitional justice”  

Transitional justice for paramilitaries involved a series of compromises that made the 

legislation rife with controversy and contradictions. Perhaps most blatantly, in spite of 

ongoing violence in Colombia, President Uribe continued to deny the country was in the 

midst of a civil war with millions of victims. During my meetings, experts would point out 

these inconsistencies, describing how strange it was to try and start a reparation system at the 

same time the government was saying there was no armed conflict in Colombia (Fieldnotes, 

May 2016). To some extent, however, these internal disagreements created openings for 

social movements, as victims mobilized to improve the Justice and Peace process after it was 

established. As a result, transitional justice laws for former paramilitaries continued to evolve 

and develop through political negotiations and human rights advocacy (Pfeiffer, 2015). In 

particular, groups sought out legal instruments to reform the government’s transitional justice 

                                                                                                                                                                                             
Commissioner for Peace at one collective demobilization event, only 30% of a group of 844 people laying down 
arms were really paramilitaries (Porch & Rasmussen, 2008). 
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approach. Thus, while Uribe’s administration initially designed a Justice and Peace Law that 

was selectively decoupled from a global transitional justice framework in numerous ways, as 

it had minimal restrictions and requirements for demobilizing paramilitaries, a series of 

lawsuits and resistance movements strengthened the state’s approach to addressing human 

rights violations.  

 The first of a series of major changes that reduced the selective decoupling of 

transitional justice measures for paramilitaries occurred when the Constitutional Court acted 

as an intermediary in 2006, in response to pressure by national and international human rights 

groups. After the initial Justice and Peace law, international groups—including the United 

Nations, the Inter-American System, Human Rights Watch, and Amnesty International—as 

well as national groups—such as the Colombian Commission of Jurists (CCJ) and the 

Movement of Victims of State Crimes (MOVICE)—voiced concerns and challenges before 

the Colombian Constitutional Court in at least ten national lawsuits (Laplante & Theidon, 

2006). Several major complaints came from the Gustavo Gallón Giraldo lawsuit in which 

claimants argued that, amongst other flaws, the proposed system was too focused on 

individual accountability without taking into account the system of paramilitarismo. 

Claimants also argued that it contained weak investigatory apparatuses, unreasonable time 

frames for collecting evidence, and a lack of truth-telling measures. According to the 

Colombian Commission of Jurists (CCJ), the law constituted a “system of impunity that 

allows the granting of the benefit of alternative punishment ... based on a procedure that 

guarantees neither truth, nor justice, nor reparation” (García & Engle, 2016, p.230).  

 In response, the Constitutional Court released Sentence C-370 on May 18th, 2006 to 

give teeth to the Justice and Peace Law and make the agreement more tightly coupled with 

global standards. The Court extensively invoked relevant international human rights norms 

and jurisprudence to support its decision (Rincón, 2010). In the sentence, the Constitutional 
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Court ruled some of the Justice and Peace Law’s provisions were not compatible with 

international law and the constitution. Rather than rejecting the law outright, the 

Constitutional Court found that concepts such as the idea of an alternative punishment of 5-8 

years were in accordance with the Constitution. However, the Court required several 

modifications to strengthen the law and bring the transitional justice agreement closer to 

international standards (Díaz, 2009). For example, under the revised Justice and Peace law, 

perpetrators were required to provide full and complete confessions or the benefits of their 

reduced sentences could be revoked.124 This provision gave paramilitaries an incentive to 

collaborate with prosecutors (Human Rights Watch, 2008). Sentence C-370 introduced legal 

consequences, such as the loss of benefits under the Justice and Peace Law, if an ex-

combatant concealed information from the judiciary and failed to cooperate with 

requirements to ensure victims' rights to the truth, justice, reparations and non-repetition 

(Inter-American Commission on Human Rights, 2006). With these revisions as well as 

several other supplementary decrees, the legal content of the Justice and Peace Law became 

significantly different from what the paramilitary leaders agreed to when they began 

dismantling their organizations in 2003 (García-Godos, 2013).  

 In particular, the agreement became less selectively decoupled from a global 

transitional justice framework because it did more to prioritize the rights of victims. For 

example, the Constitutional Court clarified that victims should be able to participate in all 

stages of the proceedings. Groups such as Human Rights Watch saw this as a tremendous 

improvement to the Justice and Peace Law. As one analysis explained, “the ruling 

                                                             
124 These benefits were not commonly revoked. However, an NGO worker told me about the case of a 
paramilitary leader with the alias El Oso who never admitted he sexually abused women and was later called to 
account for this. He was in jail under the Justice and Peace Law and scheduled for release, when a group of 
women brought their cases of sexual abuse to the court. In this instance, the judge retracted El Oso’s benefits 
under the Justice and Peace Law and sent his case to the ordinary justice system, where he could receive up to 
40 years in prison (Interview, September 2017). According to a 2015 newspaper article, this was the first time a 
paramilitary leader lost benefits for not confessing to a crime 
(http://www.eltiempo.com/archivo/documento/CMS-15368935). 
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transformed the law into an instrument that could, if implemented effectively, further victims’ 

rights to truth and reparations, if not justice. It could also help to identify and hold 

paramilitaries’ accomplices accountable” (Human Rights Watch, 2008). Moreover, President 

Uribe had initially only wanted to use illegal assets for victims’ monetary reparations. 

However, sentence C-370 required paramilitaries to provide legal and illegal assets for 

compensation, “because the central objective is to repair victims” (Interview, June 2016). The 

Court explained that under Colombian and international law, victims have a right to 

reparations, and all members of demobilized groups need to respond collectively to the harm 

caused by individual ex-combatants (Díaz, 2009). 

 

Policy-Practice Decoupling of the Right to Truth 

 While the Constitutional Court’s intervention helped to minimize key areas of selective 

decoupling under Uribe’s original Justice and Peace proposal, many of these aspects still 

became decoupled as a gap between policy and practice. The effort to strengthen victims’ 

right to the truth exemplifies this type of policy-practice decoupling. In order to receive 

reduced sentences, ex-paramilitaries were required to give a complete and thorough 

confession about their participation in crimes during their versiones libres (or “voluntary 

statement”). While many victims had expected that ex-combatants in these Justice and Peace 

proceedings would tell them what happened to their loved ones, they found that in some cases 

paramilitaries defamed these individuals as “military targets” (Díaz, 2009). A legal advisor at 

the Victims Unit explained that when she conducted research on victims’ participation in the 

Justice and Peace process she encountered victims who left feeling much worse than when 

they arrived. She described how  

[Victims] would go to versiones libres and it was absolutely horrible because they 
would be there, see the perpetrator, and the perpetrator wouldn’t even talk about their 
crimes. [The victims would ask] ‘why did you kill him?’ And the mom was in front 
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and the guy would say ‘I don’t know, I don’t even remember him. He must have been 
a guerrillero [guerrilla]. And the mom is right there (Interview, June 2016). 

Instead of clearing the name of the civilians who were murdered, paramilitary commanders 

subjected families to further cruel treatment by falsely accusing them of being guerrillas or 

guerrilla supporters as a justification for past crimes. Moreover, some paramilitary presented 

their actions as a narrative of heroes or martyrs who fought a necessary war for the state 

(CNMH, 2012).125 As a result, a regional peacebuilder in the north of Colombia shared that 

“in many cases, [victims] were not satisfied… because they did not feel like the postulados 

had an attitude of respect or remorse for what they did” (Interview, April 2016).  

 The Justice and Peace process was also decoupled from a global transitional justice 

framework because it primarily relied on criminal proceedings as a means to ensure victims’ 

right to truth, instead of establishing additional transitional justice measures such as a truth 

commission. An advisor at the Office of the High Commissioner for Peace described how, 

“the criminal proceeding had to bear with the burden of also trying to satisfy victims rights to 

truth, so you will see, and you still do, justices that are very well intentioned that end up 

having these roles as historians” (Interview, May 2016). This went beyond what the justices 

had been trained for and truth telling was limited by the conventions of a criminal process. 

For example, some of the stories that victims told were taken out of the evidence because 

their descriptions included metaphors beyond the facts of the events (Interview, May 2016). 

Moreover, even though Justice and Peace was a confessional process, it followed the protocol 

of a court of law in which lawyers of demobilized paramilitaries challenged victims’ 

statements in order to defend the actions of accused perpetrators. 

 Throughout these hearings, victims were often not given any space to face perpetrators 

and counter their claims, so the Justice and Peace process created a very partial and distorted 

view of history. As the Director of Transitional Justice at the Ministry of Justice and Law told 

                                                             
125 Paramilitary groups had names that referred to them as heroes, such as the Héroes de los Montes de María. 
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me, “the dominant narrative, the dominant voice, the dominant character there was the 

perpetrator…the role of the victims in the hearing was limited, very limited” (Interview, June 

2016). In fact, victims had fewer opportunities to participate in Justice and Peace proceeding 

than they would have had in ordinary criminal proceedings in Colombia (Andreu-Guzmán, 

2012). At the versiónes libres, victims were unable to raise new questions, give their version 

of the facts, and contradict ex-combatants. Instead, they were only able to address ex-

combatants during the second stage of the hearing through an indirect mechanism, a public 

prosecutor, who would meet the postulado in a different room and transmit the questions that 

he/she found pertinent (Inter-American Commission on Human Rights, 2007).  

 Transitional justice measures to strengthen victims’ right to truth were also decoupled 

in practice because the government showed a lack of will to have victims participate in the 

Justice and Peace hearings. The state did not give victims sufficient financial support for 

travel or psychologists to help them deal with difficult experiences during the versiones libres 

(Díaz, 2009). In response, international organizations stepped in to help address this gap. A 

transitional justice coordinator at the United Nations Development Program in Colombia 

explained:  

What would Law 975 (the Justice and Peace Law) have been without international 
cooperation? The resources we put into that law were enormous. For example… we 
supported the whole process of bringing versiones libres to sites in Colombia where, 
no, if we did not bring the victims, they would not have had access to those versiones 
and the process would have just functioned that way (Interview, July 2017).  

 Many victims were frustrated to see the government give ex-combatants economic and 

legal support as part of the Justice and Peace process, while they remained in precarious 

economic situations with limited resources and attention (Díaz, 2009).126 Moreover, victims 

                                                             
126 The Colombian government provided job training and other courses to demobilizing ex-combatants. 
Moreover, those who demobilized individually received monthly stipends of 537,000 pesos (approximate $268 
USD at the time) for up to 24-month, and a lump payment of 8,000,000 pesos (roughly $4,000 USD) to start a 
business or buy a house. Ex-combatants in the collective demobilization process received a stipend of 358,000 
pesos (approximately $179 USD) for 18-months and final payment of 2,000,000 pesos ($1000) (Porch and 
Rasmussen, 2008). Colombians who were upset that ex-combatants could receive these benefits, without 
adequately attending to victims that continue to live in extreme poverty, expressed a critique that is frequently 
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who wanted to testify against paramilitary leaders during the Justice and Peace process 

lacked protective measures, and in some cases were threatened (Inter-American Commission 

on Human Rights, 2013). A leader in Montés de María explained to me that people from her 

village were scared to attend proceedings because they saw men at the door filming victims 

who entered the hearings, with the aim of intimidating people (Interview, August 2016). 

 Lastly, transitional justice measures ostensibly aimed at preventing the same acts of 

violence from being repeated and supporting victims’ right to truth were decoupled during 

implementation because politicians sought to ensure that only partial narratives were 

revealed, in order to protect their interests. A former lawyer at the attorney generals’ office 

described the government’s lack of capacity and lack of will to go after commanders tied to 

powerful politicians and landowners. He explained to me: 

I remember the case of one of the top commanders in Urabá, El Alemán… we knew 
back then that he was responsible, there was evidence for the political corruption in 
the region, plus a number of forced displacements, plus a number of mass killings, 
and a number of sexual violent crimes, but first the sentence he had from 2011 was 
only about recruitment of underage combatants, and that was it. And all the other 
crimes were left untouched…the investigation was there, but there was no 
prosecution. Even though the evidence was there. In part because of lack of capacity, 
in part because…[he was] tied to other investigations of land theft where powerful 
politicians and rich people from Cordoba and Antioquia were involved. So the 
prosecutors didn’t want to go into that specific political conundrum regarding this 
guy. 

(Interview, July 2016) 
This has led to little meaningful change in these regions, as hidden power structures 

continued to operate. Senior leaders such as El Alemán (Freddy Rendon Herrera) were able 

to exercise control from prison, while his brother Don Mario (Daniel Rendon Herrera) 

recruited fighters into a neo-paramilitary group called the Urabeños (also known as Clan 

Usuga) (Robinson, 2013; Lohmuller, 2015). 
                                                                                                                                                                                             
made against DDR programs in other parts of the world. Meanwhile, DDR proponents argue that ex-combatants 
will return to armed violence if the government does not give them enough support to start their lives as 
civilians. One study described an ex-paramilitary observing that Colombia’s reintegration agency offers 400,000 
pesos (approximately $200 USD) a month, while the individual could earn three million pesos (approximately 
$1,500 USD per month as a member of a BACRIM group. At some points, the government’s reintegration 
program may be the only source of income for demobilized combatants that are unemployed and trying to stay 
on the right side of the law (Kaplan & Nussio, 2018). 
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 Moreover, Uribe’s decision to suddenly extradite top commanders in the midst of their 

Justice and Peace proceeding served to bury many truths about paramilitarismo, by freezing 

investigations in Colombia and abruptly ending efforts to expose the structure of their 

criminal mode of operations (Hurtado, 2010). The extradition of fourteen top paramilitary 

commanders (nearly the entire leadership) to the United States to face drug trafficking related 

charges in May 2008 suddenly cut short many paramilitary commanders’ confessions in the 

midst of their Justice and Peace proceedings for gross human rights violations (Human Rights 

Watch, 2008). During the Justice and Peace process, paramilitaries had begun talking about 

their links to the Colombian government, revealing the identity of their accomplices and 

details of military complicity and political corruption (International Human Rights Law 

Clinic, 2010). However, when they were extradited to the United States, many paramilitaries 

withdrew from the Justice and Peace process citing threats and a lack of incentives. One of 

the paramilitary leaders, Ramiro Vanoy Ramirez alias “Cuco Vanoy” stopped providing 

testimony for the Justice and Peace proceedings after four of his children were kidnapped and 

his nephew was killed (International Human Rights Law Clinic, 2010). As someone who 

worked for the Justice and Peace process at the time explained to me, “I can tell you as a 

firsthand witness that some of them were saying that they couldn’t tell the whole truth 

because they were in danger. Their families were in danger here. I remember some of the 

commanders, some of the biggest commanders of the paramilitary saying this” (Interview, 

May 2016). The decision to extradite these leaders on drug trafficking charges did not 

address the crimes against humanity they committed in Colombia or the links they had to 

business and political interests, and effectively served to prevent certain histories from 

coming to light. In response to the adverse impact this had on the rights of victims and the 

Colombian public, the Supreme Court banned future extraditions of paramilitary leaders 
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participating in the Justice and Peace process, denying future requests from the United States 

(Bird, 2015). 

Types of Decoupling Definition Level Select Examples 

Selective Decoupling 

 When states adopt some 
aspects of a global 
model that signal best 
practices, while rejecting 
and revising others parts 
in response to national 
political demands. 

Global-
national 

The initial Justice and Peace 
Law established prison 
sentences for crimes against 
humanity without adequate 
measures to ensure victims’ 
rights to truth, reparations, 
and non-repetition. 

Policy-Practice 
Decoupling 

Separation between 
formal policies that 
conform to a global 
model and actual 
practices that are 
internally perceived as 
efficient 

 
National- 

subnational 

The revised Justice and Peace 
law required paramilitaries to 
provide full and complete 
confessions, however Uribe 
extradited 14 top 
commanders in the middle of 
their confessions, effectively 
burying many truths. 

Figure 5: Different Ways the State Decoupled Transitional Justice 

Some Constructive Outcomes 

  While this chapter has indicated how Uribe’s administration demobilized paramilitaries 

in ways that had adverse consequences for survivors of the conflict, by establishing measures 

that were highly decoupled from a global framework (victims’ rights to justice, truth, 

reparations, and non-repetition), the state did not have a monopoly over transitional justice, 

and other groups used these measures for their own purposes. Even when the state established 

some transitional justice measures with a particular objective in mind, victims’ advocates, 

human rights groups, and others worked within this system to pursue different goals and 

pressure for reforms.  

 In spite of efforts to suppress certain truths during the Justice and Peace process, the 

hearings revealed facts about the conflict that would have been nearly impossible to ascertain 

through different means, including important political connections between actors involved in 

crimes (Inter-American Commission on Human Rights, 2013). As a former Vice Minister of 
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Justice explained “I do not like to measure Justice and Peace by the number of sentences, 

because I believe that more than just the facts that are covered, it’s the context that is 

covered…why did they do it? Why did they commit that massacre? Why did they kill that 

farmer?” (Interview, June 2016). Many experts highlighted that the Justice and Peace process 

provided important insight on the phenomenon of paramilitaries, including their objectives, 

structure, and funding. Some explained that revelations about parapolitics—the links between 

politicians and paramilitaries—as well as the so called “false positives”—in which the army 

killed civilians and dressed them up as guerrillas— would not have been revealed without the 

Justice and Peace Law (Interview, Advisor at the Office of the High Commissioner for Peace, 

May 2016). Confessions during the versiones libres prompted the Supreme Court to create an 

investigation into the links between politicians and paramilitaries in 2006 (Lyons, 2009; 

Beittel, 2012). 

 Testimony from the Justice and Peace process also helped some people learn about the 

fate of their family members who were forcibly disappeared. When I visited Comuna 13, an 

urban neighborhood in Medellín, a community leader described how paramilitary testimony 

during the Justice and Peace process led authorities to discover mass graves, such as La 

Escombrera, on the outskirts of the city. This landfill has around 300 bodies of civilians who 

were killed as part of major military interventions and subsequent paramilitary occupation of 

Comuna 13 in 2002 (Fieldnotes, June 2017). In July 2015, Colombian authorities announced 

that they would begin excavating and exhuming this mass grave.127 For the families of those 

who disappeared, uncovering a loved one’s body and holding a memorial can provide an 

important sense of closure after years of uncertainty about what happened.128  

                                                             
127 https://www.reuters.com/article/us-colombia-mass-graves/colombia-to-unearth-worlds-largest-urban-mass-
grave-official-idUSKCN0PR1YT20150717 
128 Moreover, as Iturriaga (2018) has shown in countries such as Argentina and Spain, excavating mass graves 
can eventually help establish new understandings of history that challenge state narratives of past violence.  



 153 

 

 In addition, the law established initiatives such as the Historical Memory Group of the 

National Reparations and Reconciliation Commission that grew into important institutions 

such as the National Center for Historical Memory (Centro Nacional de Memoria Histórica, 

CNMH). The CNMH accomplishments are an example of how individuals can make the most 

of limited institutional resources and engage in work beyond the state’s expectations. While 

the National Commission for Reparation and Reconciliation was established within the 

framework of Uribe’s 2005 Peace and Justice Law, the CNMH was created through the 2011 

Victims’ Law (GMH, 2013). The CNMH inherited the Historical Memory Group’s mandate 

to identify the emergence, persistence, and impact of the armed conflict as part of a 

comprehensive report, and they expanded this role to include documentation of human rights 

violations on a long-term basis (Sánchez León et al., 2016). When Gonzalo Sánchez Gómez 

was named the director of the CNMH, paramilitaries had been telling Congress stories about 

how they saved the country. Gonzalo understood that memory and history are fields of 

continued dispute and one could not talk about the conflict as a singular thing. So he picked 

emblematic cases to expose a history of violence that many Colombians did not know about 

(Fieldnotes, meeting with researcher at the CNMH, June 2016). Between 2009 and 2013, the 

Historical Memory Group published 24 reports on representative and thematic cases as well 

as the general report ¡Basta Ya! Colombia: Memorias de guerra y dignidad. These 

publications were based on the testimony of communities, social leaders, and survivors, and 

Image 16: View from Comuna 13 in Medellín 
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brought narratives into the public sphere that had previously received little to no public or 

media attention (Riaño Alcalá & Uribe, 2016).  

 Another positive outcome was that victims began to increasingly participate in the 

Justice and Peace hearings, and some individuals had very good experiences. By February 

2013, nearly 77,000 victims had participated in hearings, and paramilitary confessions had 

led to recovery of more than 5,000 bodies (International Crisis Group, 2013). Moreover, in 

some cases the Justice and Peace process led to more informal encounters outside of the 

courtroom that were important for many victims (Interview with a practitioner at an INGO, 

May 2016). For example, a leader from the Afro-Colombian community of Mampuján 

described how members of her community decided to forgive the paramilitary commander 

Edwar Cobos Téllez (alias “Diego Vecino”) and Uber Enrique Bánquez Martínez (alias 

“Juancho Dique”) at a hearing about the massacre of eleven farmers in Las Brisas and 

displacement of 300 families from Mampuján during two days of terror in March 2000. As a 

symbolic gesture, a community member from Mampuján presented the paramilitary 

commanders with a bible (Interview, August 2016). 

 Thus, some individuals involved in the transitional justice process spoke about what a 

positive example Colombia has set for re-integrating former combatants. The director of the 

Fundación para la Reconciliación (Foundation for Reconciliation), Leonel Narváez Gómez, 

described how the reintegration programs in Colombia are much better than programs he has 

visited in other parts of the world. He told me,  

At this moment, Colombia has approximately 59,000 reintegrated ex-combatants, with 
a program that is highly recognized worldwide, and has had a really good impact on 
people. I have worked with thousands of ex-combatants, our foundation has helped the 
network of reintegration including returning to communities, we have done a lot of 
projects together with communities and ex-combatants and I think it has been a positive 
process. 

(Interview, July 2016)  
I met with several former paramilitaries who were in the process of reintegrating and they 

shared how important institutional support was for them. One man explained that he was 
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recruited into the paramilitary at the age of 13. Now, twenty-three years later, he described 

the challenges he has faced trying to rebuild a life in legality. Since he disarmed, other ex-

combatants have searched for him, employers will not hire him if they find out he is 

demobilized, and accessing services has been difficult because he is illiterate (Fieldnotes at 

the Government Agency for Reintegration, June 2017).  

 To some extent, the Justice and Peace process also put a human face on paramilitary 

commanders who were responsible for ordering vast atrocities. While not diminishing the 

horrors of their crimes, participants in the Justice and Peace process explained that it was also 

important to understand the structural conditions and causes that facilitated this violence, 

complicating narratives about who these perpetrators were. A human rights advocate who 

worked with demobilized paramilitary commanders told me about the difficult and 

conflicting emotions she felt as she got to know these individuals and realized that alongside 

all of the atrocities they had committed there was important humanity. She described how 

one paramilitary commander went through great efforts to cooperate with the process and 

help victims learn what happened to their loved ones. One day he showed her stacks of letters 

he received from relatives of people who had disappeared that had written to him in prison to 

see what happened. When the paramilitary commander was unfamiliar with the case, he 

would try to get information from other members of his unit to provide answers (Fieldnotes, 

May 2016). 

 Given possibilities within the Justice and Peace process, many human rights 

organizations realized that their best course of action was to try and work within the flawed 

transitional justice system to demand victims’ rights. An intermediary described trying “to 

build bridges” between institutions under the Justice and Peace Law and civil society, by 

telling human rights organizations “let’s work with this, because that’s what we have and 

there are victims there and we have to do the best for them” (Interview, July 2017). Many 
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victims overcame challenging conditions and became experts in the bureaucracy of the 

Justice and Peace law. An advocate who attended the reading of the first Justice and Peace 

sentence described how uncomfortable some survivors felt going to this strange courtroom in 

a city that was so removed from their reality in the countryside cultivating the land. These 

individuals described how they were forced to understand institutions, to understand how the 

state works, to understand paperwork, to understand bureaucracy (Fieldnotes, May 2016). 

 

Flaws, Developments, and Reforms 

 Over time, political struggles between the government, non-governmental 

organizations, and the courts made transitional justice into something entirely different than 

what either the Colombian government or the paramilitaries had expected when they initiated 

talks in 2002. Both sides had anticipated a quick solution: the paramilitaries thought they 

would have a clear legal status after their demobilization and the state wanted to turn the page 

on their involvement with these groups (Hurtado, 2010). However, the process went beyond 

each of the party’s expectations. As an advisor at the Office of the High Commissioner for 

Peace (Oficina del Alto Comisionado para la Paz- OACP) explained, “we were making 

improvement along the way, and some of them were very late” (Interview, May 2016). Five 

years after its establishment, the Justice and Peace Unit staff of the General Prosecutor's 

Office had grown from 295 to 1,060 members. Meanwhile, the budget had increased from 

approximately 1.8 million dollars in 2006 to more than 22 million dollars in 2009 

(Government of Colombia, 2010). As national and international groups criticized the Justice 

and Peace process for being slow and ineffective, the government dedicated more staff, 

resources, and institutions to making reforms.  

 One of the things that changed was that the government established a transitional 

justice process for low ranking paramilitaries. When Uribe’s government first designed its 
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transitional justice approach in 2005, it focused on those most responsible for grave crimes 

under international law, and left a relatively ambiguous, uncertain, and contradictory legal 

framework for rank-and-file demobilized paramilitaries (Rincón Villegas & Freire-Kane, 

2012). Initially, Uribe’s administration had established that demobilizing paramilitaries could 

receive pardons for committing political crimes while those responsible for grave crimes 

under international law could submit themselves to the Justice and Peace law for reduced 

sentences (Pfeiffer, 2015). However, between 2006 and 2010, the Constitutional Court and 

the Supreme Court delivered a series of separate rulings that changed the opinion that 

membership in the paramilitary was a political crime, throwing thousands of former 

combatants into legal limbo (Rincón Villegas & Freire-Kane, 2012; Pfeiffer, 2015).129 In 

consequence, over 30,000 former paramilitaries who had demobilized were unclear about 

their legal status because they had not committed crimes that were political or covered by the 

Justice and Peace law (International Crisis Group, 2013). 

 Colombia’s Congress responded to this legal uncertainty by passing Law 1424 in 2010. 

As Miguel Samper Strouss, the Director of Transitional Justice at the Ministry of Interior and 

Justice at that time explained, “the law came out in record time, 15 days in Congress. You’d 

never seen something like that, [however it was] because the paramilitaries [at that point] 

were already linking with the BACRIM [Colombia’s criminal gangs] and [so] there was law 

1424” (Interview, June 2016).130 According to the new law, former combatants had to 

undergo a full ordinary judicial trial and conviction for minor crimes related to their 

membership in paramilitary groups, after which they could receive a conditional exemption 

from imprisonment if they complied with a series of conditions, including telling the truth 

                                                             
129 There were concerns that these members of the paramilitary would re-arm in response to a sense of legal 
uncertainty and betrayal by the state. 
130 BACRIM is an acronym for bandas criminales (criminal gangs) that arose to partner with drug cartels and 
continue illicit activities following the demobilization of the AUC. Many BACRIM are made up of remnant or 
remobilized paramilitary groups (Kaplan & Nussio, 2018). 
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about past crimes, participating in reintegration programs, and engaging in community 

service (Pfeiffer, 2015).131 The CNMH was tasked with designing and implementing the non-

judicial measure for ex-combatants to contribute to a historical memory of the conflict as well 

as report on findings from their testimonies.132 The law was implemented in October 2011, 

and according to the government’s reintegration agency, 24,841 former paramilitaries had 

registered for the process by December 2011 (Pfeiffer, 2015). 

 Still, there were a number of problems implementing the new law. For example, 

because Congress established Law 1424 in 2010, five years after the majority of 

paramilitaries had demobilized, the government faced challenges coordinating between 

various entities to ensure that the appropriate ex-combatants participated in the process. In 

consequence, some former combatants registered for Law 1424 without having taken part in 

the demobilization program, while others failed to meet requirements and returned to crime 

(Pfeiffer, 2015). Moreover, the process created a burden on the already slow Colombian 

judiciary that now needed to prosecute and convict thousands of rank-and- file ex-combatants 

before suspending their sentences. And lastly, as a result of all these legal changes, many 

paramilitaries had lost trust in the government and were skeptical about the confidentiality of 

the statements they made during the truth-telling process (Pfeiffer, 2015). 

 However, practitioners involved in the implementation of Law 1424 also explained that 

the truth-telling exercise led to more information than the law’s designers had expected. 

While the law was set up for former combatants to talk about a limited set of crimes— 

conspiracy, illegal use of uniforms and signs, possession of illegal arms, and belonging to 

paramilitary groups—some participants shared many other crimes. As one professor who was 

                                                             
131 The CNMH gathered confidential testimony from these former paramilitaries about the structure of violence 
they committed, recruitment and training, and their relationships with state agents and other networks. 
132 Further information is available in their report “Yo Aporto a la Verdad: Acuerdos de Contribución a la 
Verdad y la Memoria Histórica. Mecanismo no judicial de contribución a la verdad, la memoria histórica y la 
reparación, Ley 1424/2010”: 
http://www.centrodememoriahistorica.gov.co/descargas/informes2014/informesDAV/yo-aporto-verdad.pdf 
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involved in Law 1424 explained to me, it was a fiction to think that tens of thousands of 

combatants were paramilitaries, wore uniforms, carried arms and never killed anyone. So he 

explained,  

It’s very interesting that in transitional justice processes, in spite of having done 
everything to ensure impunity, some truth always emerges… because someone always 
has to talk…there are people that regret what they did, that need to talk, who have post-
traumatic stress disorder, and want to ask for forgiveness. Look, many of the 
combatants suffered a lot for what they did 

(Interview, June 2016).  

He described the case of a minor who had been a FARC guerrilla from age 14 to 16, and 

wanted to tell him where two people were buried. The ex-FARC understood this was not an 

obligation, but told him “I want to do it. It’s that I can’t live, I can’t be at peace with this, I 

want the families of these people to find their remains” (Interview, June 2016). This example 

highlights how in some instances former combatants wanted to provide some type of 

symbolic reparations, and offered insight into the conflict that extended beyond what was 

expected from the law.  

 

Problems with Economic Reparations 

 Still, the government’s transitional justice approach was highly decoupled from 

international standards on victims’ right to reparations for several reasons. First, the state did 

not have the capacity to provide compensation for eligible victims of the conflict. Second, the 

Justice and Peace law initially envisioned reparations as the result of a judicial sentence, 

which greatly slowed the process. And third, civilians whose rights had been violated by 

members of the armed forces were not considered victims (Sánchez León et al., 2016).  

 The lack of funding for reparations came to light as soon as the first Justice and Peace 

verdict was handed down for the case of Mampuján in 2010. At the end of the trial, two 

demobilized paramilitaries were sentenced to serve eight years in prison and pay $32 billion 

pesos (roughly 11 million USD) in reparations to 1,444 victims (approximately 7,618 USD 
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per person). The Ministry’s Director of Transitional justice at the time explained that there 

were $56 billion pesos total in the reparations fund at this time, which meant that more than 

“half the money in the fund for reparations was going to pay .4% of the victims registered 

under the Justice and Peace law” (Interview, June 2016). This quickly exposed how 

unsustainable the government’s proposed reparations were for redressing victims of the 

conflict.   

 In particular, the state had faced tremendous troubles acquiring paramilitary assets. 

While the Constitutional Court ruling had successfully strengthened the Justice and Peace law 

so that it would require ex-combatants to contribute to reparations, this did not necessarily 

result in the intended outcomes during the law’s implementation phase. A judicial advisor at 

the sentences chamber of the Justice and Peace system explained how this happened, at times 

because the process was slow and there was a lack of care: 

I remember some of the farms, the ranches, that [the paramilitaries] put in for 
reparations in 2008 or 2009…and when the reparations were going to be held, 6 years 
or 7 years had passed since then, and what happened with that ranch? What happened 
with those farms? They were absolutely abandoned, and they owe taxes and they have 
a lot of debt. 

  (Interview, May 2016) 
Due to the government’s failure to directly care for ex-paramilitary farms and ranches, the 

value of these properties diminished and resources were wasted.  

 In the end, the government received relatively little money from paramilitaries, which 

contributed to delays and problems getting the court ordered compensation to victims. Two 

years after the first verdict, the victims of Mampuján had still not received any reparations. 

The goods delivered by the two demobilized paramilitaries were valued at 500 million pesos, 

barely enough to cover 1.5% of the total amount they were sentenced to pay. Meanwhile the 

Ministry of Finance refused to cover the remaining amount.133 As the state failed to comply 

                                                             
133 Miguel Samper described a debate he had with the Colombian transitional justice expert Rodrigo Uprimny 
about how to address this problem. Uprimny argued that the state had to put more money in the budget. Samper 
said he would agree if the state had been convicted, but this was the action of two paramilitaries. He argued that 
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with promised transitional justice initiatives, victims mobilized and minimized this policy-

practice decoupling. For example, a leader from Mampuján described how her community 

organized a 3-day march to pressure the state to pay court-ordered monetary reparations 

(Interview, August 2016). Still the case highlights major issues facing reparation initiatives in 

Colombia, as the state could not compensate one victim at the expense of all the rest 

(Interview, May 2016). 

 

 Given the slow pace of these judicial reparations—in which a court had to order 

reparations after a trial—the state began developing new laws for administrative reparations. 

The government established Decree 1290 in 2008 to allow victims to access reparations 

(primarily financial compensation) without participating in the judicial system. The benefit of 

this new approach was that compensation was no longer solely dependent on funds being 

handed over by perpetrators, and payments could be distributed more widely. However, 

Decree 1290 is evidence of another seemingly well-intentioned improvement that had major 

problems during its implementation. Even though reparations no longer depended on a 

                                                                                                                                                                                             
creating a bigger budget would mean that all the Colombians who pay taxes would be paying for crimes 
committed by paramilitaries. 

Image 17: Abandoned houses in Mampuján Image 18: A quilt depicting the violence in 
Mampuján. Quilting has been a way for some 
members of the community to heal and advocate 
for their rights. In 2015 the weavers were awarded 
a national peace prize. 
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judicial process that found someone guilty, in practice the disbursement of compensation was 

very slow (International Crisis Group, 2013). In addition, because the reparations covered 

such a large number of victims, the monetary compensation was much smaller. As someone 

who worked on the first administrative reparation program described to me, the process was a 

bit of a disaster at the beginning. Although the reparations were supposed to include multiple 

factors, including rehabilitation, satisfaction, memory and other support systems, victims felt 

like the state was just paying them a minimal amount for a dead relative (Interview, May 

2016).  

 

A New Administration 

 In response to these challenges and failures, organizations met with members of 

Congress who were against the Justice and Peace Law to introduce a new proposal that would 

better take into account victims’ rights. Their efforts came to fruition in 2011 as Law 1448, 

the Victims’ and Land Restitution Law (Ley de Víctimas y Restitución de Tierras, referred to 

as the Victims’ Law), under a new president: Juan Manuel Santos Calderón. The Victims’ 

Law marked a turning point because it shifted the focus from perpetrators to the civilians 

harmed by the conflict and promised much needed improvements in how the government 

could provide reparations and land restitution (Céspedes-Báez, 2012; Restrepo, 2012).  

 This highlights how transitional justice measures created with one purpose in mind, can 

lead to policy advances under different political conditions. As one academic explained, “By 

2010 victims’ organizations in Colombia were very powerful. They were a powerful actor, 

political actor. They were broadly recognized across Colombian media, across organizations, 

they could even elect members to parliament” (Interview, July 2016). In this case, transitional 

justice laws, which had been created as a means to demobilize paramilitary groups during 

Uribe’s administration, became the basis for reforms that could benefit victims. 
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 The Victims’ Law appeared to make several important advances during its 

establishment. First, it created two major governmental agencies known as the Victims Unit 

(Unidad para las Víctimas) and the Land Restitution Unit (Unidad de Restitución de 

Tierras).134 These came about because the Victims’ Law was initially formed as two separate 

draft bills—one on land dispossession and the other on attention to victims—that were 

merged during congressional debates. Second, President Santos acknowledged that there was 

an armed conflict in Colombia, and the Victims’ Law expanded who was considered a victim 

(Céspedes-Báez, 2012). By publicly stating there was an internal armed conflict, Santos 

broke with the ideology of former President Uribe, and opened the possibility for reforms and 

further negotiations.  

 The new law established a Victims Unit to serve anyone who had suffered harm as a 

result of gross human rights violations since January 1st, 1985, whether the perpetrators were 

members of illegal armed groups or state agents, and a Land Restitution Unit to address 

crimes since 1991 (Correa, 2015).135 The Victims’ Law did not affect judicial reparations 

under the Justice and Peace Law, but significantly reduced the threshold of proof for victims 

accessing administration reparations if they did not have access to a judicial hearing (Sánchez 

León et al., 2016). In addition, the Victims’ Law included special provisions for human rights 

violations committed against women, children, indigenous groups, Afro-Colombians, and 

other ethnic minorities. The law required mechanisms of participation or consultations with 

these groups regarding reparations and special forms of protections (Correa, 2015).  

                                                             
134 The Victims Unit is an administrative program, while the Land Restitution Unit is a judicial procedure. 
However, land restitution is a reparation measure so there are efforts to coordinate and collaborate between the 
two units. Meanwhile the Victims Unit helps people who have been forcibly displaced return to their land or 
relocate in a new community, so they have to work together (Interview, Victims’ Unit, June 2016). 
135 There was little explanation for why these two forms of reparations would consider crimes starting from 
different dates if they are addressing the same conflict. The Presidential Advisor on Human Rights told me that 
the year 1985 was selected to mark violence after the Palace of Justice siege. She speculated that land restitution 
cases are only considered after 1991 to mark the jurisdiction of Colombia’s new constitution. 
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 While these aspects of the law signaled reforms, there were still major flaws with how 

the measures were established. For one, Colombian authorities made clear that the reparations 

they were providing did not imply state responsibility. The Director of the Victims’ Unit at 

the time explained to me how the process of compensating victims would start with a letter 

that said:  

We regret very much what happened to you, this should have never happened, we as a 
state are really sorry for this and we would have liked this to have never happened to 
you. We want you to know that we are here, if you want us to be on your side to be 
part of your reparation process. And if you do so, you can contact anyone in the 
Victims’ Unit. 

 (Interview, May 2016) 
 While the Director described how grateful victims were to receive that letter, some 

human rights groups criticized the state for obscuring its own responsibility during the 

conflict both in terms of state crimes and complicity.136 The government declared that it was 

compensating victims out of solidarity, not because the state recognized responsibility for 

crimes committed (International Crisis Group, 2013).  

 The Victims’ Law was also extremely ambitious without state capacity to implement it. 

While it was an advance to understand reparations in a way that was more systematic and 

multidimensional, the government has not been able to deliver on all of its promises. 

Moreover, a debate emerged about what constituted reparations and what was a basic 

responsibility of the state. While the law specified that victims have a right to both 

reparations and various forms of basic governmental assistance, in practice these were often 

conflated (Dixon, 2015). As a researcher at one of Colombia’s top think tanks explained to 

me, “having designed such an ambitious reparations proposal for victims really offered 

evidence of the Colombian state’s failures executing and implementing public policies in 

general (Interview, May 2016). This process exposed how many communities lacked basic 

                                                             
136 According to the Director, victims who went through the recovery and rehabilitation process felt much better 
even when they had not been compensated or their land had not been returned to them, because they were heard, 
they were taken into account, and they were respected. 



 165 

state services such as electricity and running water. One NGO worker described how 

members of an Afro-Colombian community felt like the government had taken advantage of 

them, when they saw that many of the items included in their reparation plan—such as a 

sewer system, supplies for a medical center, and improvements at the school—were things 

that they already had rights to. Moreover, the government’s three-year timeline to provide 

these basic reparations to the community had ended the previous year, and most of the items 

had not been implemented (Interview, September 2017). 

 Once again the state had vastly underestimated the number of human rights violations 

that were committed during the conflict and the population of victims the reparations 

program would aim to serve. While in 2011 the government estimated that they would need 

compensation for approximately 830,000 violations (including kidnapping, sexual violence, 

torture, and forced displacement) by 2015 victims had registered 1,978,484 violations, more 

than twice the number of violations expected when the initial budget was designed (Correa, 

2015). In 2015, Colombia’s Victims’ Registry included more than 12.7% of the population of 

Colombia, and approximately 90% of those victims had not yet been repaired (Sikkink et al., 

2015).137 A social leader described to me how the law was created with one idea about the 

number of victims in mind, which more than tripled as the law was getting approved, 

overwhelming the process. As a result, he told me “there is a Victims’ Law, though 

transitional justice in Colombia does not have sufficient resources to repair all of the victims 

of the armed conflict” (Interview, June 2016). 

                                                             
137 Colombia’s reparation program is much more ambitious than programs established in other countries, in 
large part because it includes victims of forced displacement. As a comparison, few other programs have 
registered or repaired more than 1% of their population, aside from Peru and Morocco (which provided 
collective reparations to slightly more than 1% of their population). In some senses, Colombia’s Victims’ Unit 
has been much more efficient that other countries, since more than 500,000 victims have been compensated in 
less than four years. However, in comparison to the total population of victims in Colombia, the rate of 
compensation has been moving too slowly and the Victims’ Unit does not have the capacity to deliver all of the 
promised reparations before the law ends in 2021 (Sikkink et al., 2015) 
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 Regional NGO workers described frustrations as the government has tried to present 

certain cases as success stories, while failing to address communities with particularly 

complicated experiences of violence. As one regional advocate for peace explained, 

Mampuján is often hailed as an example of reconciliation, though this can misrepresent the 

complexity of a very difficult situation, in which there have been disagreements about 

returning to the land after 17 years of displacement and aspects of the Justice and Peace 

sentence that were not fulfilled (Interview NGO, May 2017). Moreover, there were major 

differences between Mampuján’s experience receiving reparations under the Justice and 

Peace Law, and neighboring communities. She explained, “I remember hearing the ‘Alta 

Montaña is not Mampuján’. The Alta Montaña is way more complicated than Mampuján. 

And it’s not like Mampuján is simple at all. But I think there’s a simplifying gaze that gets 

turned on it” (Interview, May 2017). In some cases, communities rejected the state’s attempts 

to initiate certain types of symbolic reparations. For example, another NGO worker described 

how the army wanted to put an apology plaque in one of the communities she worked in. 

However, the community did not want to accept this until they saw more advances on the rest 

of their reparations. She told me that,  

They’re afraid that if they accept it then [the state] is just going to stop there because 
they’ve put the apology up. And it has been a hard thing for the government to accept. 
They have gone to the community several times to have them accept the plaque, but the 
leaders are very stuck that they won’t accept it until they see more work done. 

(Interview, September 2017)   
 In addition to a lack of capacity, practitioners struggled to implement transitional 

justice because of a lack of coordination. Some experts described the Victims’ Law as a 

“hyper complex” system. As a researcher at a major think tank explained, even when the law 

assigned certain Ministries to attend to aspects of the transitional justice system, in practice 

these areas of the government did not always follow through with proposals and plans, 

leaving the Victims’ Unit to pick up the pieces (Interview, May 2016).  
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 Many experts I spoke with noted that Colombia has lots of laws and systems that 

victims in rural communities are not always aware of. As the director of a community 

organization expressed to me “yes there are laws, there is transitional justice, but for what?” 

In his view, these transitional justice laws were not actually aimed at change but rather a 

means to maintain the status quo, as elites have continued to control the land, mining and 

extracting oil (Interview, June 2016). Victims expressed frustrations with all the changes to 

transitional justice laws. As one leader explained to me,  

It becomes a never-ending system, because we are always learning new things and 
training for one thing or another. In order to understand Law 1448 [the Victims’ law], 
we had to spend years studying and training. And now they are bringing us another 
transitional justice framework.  

(Interview, June 2016)  
A director of a regional peacebuilding organization, Sembrandopaz, argued that the laws do 

not have a space for real transformation, which would require listening to civil society and 

the people. Instead, they provide a cover for inaction. He used the following metaphor:  

You come by hungry and I teach you how to prepare chicken. I write it down, I give 
you a recipe, and tell you ‘here you have it.’ But I don’t give you any food. And if you 
make a claim against me, I tell you ‘look, it is here, what are you complaining about?’ 
Here people do not have decent housing, but a law states that all Colombians should 
have decent housing… we have a fetish with laws, and these law fail to fulfill their 
function… the law is a recipe, and that recipe has no elements to be real… they write 
laws without resources to fulfill them. 

(Interview, June 2016) 

 Even in cases when different measures were implemented, people who worked in rural 

communities described how sometimes it felt like the government was just “checking off a 

box.” An NGO worker recounted going to a meeting called the Mesa de Seguimiento in 

which government entities were supposed to come to the community and follow up on 

different actions. She remembered seeing how shocked people from the community were 

when state representatives would say, “Oh yeah, we wrote a book, check” and community 

members would turn to her and say “What book? Where is it? We’ve never seen it” 
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(Interview, September 2017). Individuals had significantly different views about when a 

process was meaningfully implemented.  

 In many cases, establishing a government unit and strengthening legal rights were not 

enough to address the underlying issues that caused conflicts in the region, such as control 

over the territory. This was particularly clear for cases of land restitution. A campesino leader 

explained to me that on paper the Victims’ Law made great progress acknowledging the 

importance of land in the Colombian conflict and establishing a Land Restitution Unit to 

accompany victims of forced displacement through the process for reclaiming their land. Yet, 

the progress felt like it ended there. On the ground, victims have faced violent threats when 

they tell authorities they were forced off their land, and the law has fallen short protecting 

them (Interview, June 2016). Some victims spoke to me about large international companies 

that profited from mass forced displacement by buying rural land at a time of crisis and fear 

(Fieldnotes, March 2016). Few land restitution cases have moved forward, and the cases 

under consideration have tended to go after new occupants who themselves are campesinos, 

often displaced from elsewhere. The Land Restitution Unit has avoided confronting 

paramilitaries or multinational companies that acquired land during the conflict (Amnesty 

International, 2014). Often victims themselves drop their cases or settle out of court due to 

their lack of security and concern that the process could continue for years.  

 

Moving Towards a New Transitional Justice Approach 

 Alongside the Victims’ Law, Santos’ administration made several key changes to 

Uribe’s transitional justice process that foreshadowed differences in how his government 

would approach peace talks with the FARC. Specifically, under his administration, the Office 

of the High Commissioner for Peace (OACP) developed laws to prioritize cases, suspend 

sentences, and establish transitional justice as an amendment to the constitution. While these 
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reforms impacted the process with the paramilitaries, the government developed these laws in 

2011 and 2012 with attention towards the 2012-2016 negotiations with the FARC.138  

 One of the strongest criticisms against the Justice and Peace process was that it moved 

at an extremely slow pace as it sought to tackle crimes individually. As an advisor at the 

OACP explained,  

We didn’t know what we were addressing…how much crime we were going to 
address and put in the system. So I think, the system in the end has collapsed. And the 
proof is [that there are] so few sentences during such a long time…. There was a lot of 
information that we could not address.  

(Interview, May 2016) 
In the first five years of the Justice and Peace law, not a single sentence was handed down 

and more than 17,000 people had unresolved legal situations, awaiting application of an 

amnesty or a pardon (Hurtado, 2010). In 2012, 11 verdicts had been issued, although 

postulados had confessed to 35,430 crimes. As of July 2015, only 33 verdicts had been issued 

(Sánchez León et al., 2016). An advisor at OACP explained that tackling crimes individually 

“was one of the biggest mistakes at the beginning” (Interview, May 2016). The High 

Commissioner for Peace himself explained that in 2011 his office did a very general 

calculation of how long they would need to prosecute postulados under the Justice and Peace 

Law if they continued at the same pace, and they realized it would take another 100 years 

(Interview, Sergio Jaramillo Caro, February 2016). While the state accepted the legal 

obligation to prosecute serious offenses, in practice, government officials found it was not 

very clear how to do this in the context of such a massive number of violations. The number 

of cases exceeded the capacity of the system (Sánchez León et al., 2016). 

 By 2013, the Justice and Peace process had moved at such a slow place, the 

government began releasing postulados after they completed eight years in prison but never 

                                                             
138 As the next chapter will describe, shortly after President Santos’ inauguration in August 2010, the 
government opened contact with the FARC through a back channel. In early 2011, Colombian officials secretly 
met with envoys of the FARC to establish exploratory talks in Cuba, which started in February 2012 (Nylander 
et al., 2018). 
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received a sentence.139 Part of the problem, a legal advisor at the Victims Unit told me, was 

that the administrative procedure between the demobilization of all paramilitaries and the 

government process to establish those who were subject to the Justice and Peace Law became 

a big issue, because it took such a long time (Interview, June 2016). As the Director of 

Transitional Justice in 2016 explained to me:  

We had to let them free because we are negotiating the peace process in La Habana 
and what message are we sending if we are telling them ‘No, to the paramilitary 
groups we made a peace agreement with them, they were only going to serve eight 
years in jail, but now we are not going to acknowledge those agreements because we 
are a different government.’ The people in La Habana [delegates for the FARC] are 
going to say, ‘Wait a minute! You are not acting as a nation, as a government. You 
are acting as a person and we are not going to believe anything that you say now 
moving forward.’  

(Interview, June 2016) 
 

As a result of excessive delays, an overwhelming majority of violations were never resolved 

judicially and many crimes went unpunished. Moreover, according to some reports, more 

than half of demobilized paramilitaries who submitted themselves to the Justice and Peace 

law abandoned this process without consequence.140 

 Santos’ administration at the OACP pushed for Reform Law 1592 of 2012 by arguing 

that Colombia’s transitional justice system could not handle the number of crimes committed, 

and thus needed transparent rules for prioritization and selection, including consideration of 

the gravity, public interest, viability, and representativeness of various cases (Sánchez León 

et al., 2016). Law 1592 was established to refocus prosecutions on those “most responsible” 

for serious crimes as well as illustrate macro-criminal structures of illegal armed groups. 

Some human rights groups challenged this as a new form of selective decoupling from 

victims’ right to justice, contending that the state has an international obligation to prosecute 

all serious crimes. However, intermediaries at the OACP who developed this reform argued 

                                                             
139 https://verdadabierta.com/justicia-y-paz-comienza-a-dejar-en-libertad-a-primeros-ex-paramilitares/ 
140 https://www.eltiempo.com/politica/proceso-de-paz/mas-de-la-mitad-de-paras-que-fueron-a-justicia-y-paz-
desertaron-82128 
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that prioritization and selection was taking place regardless, but in a manner that was not 

systematic and transparent. The system was more likely to investigate easier cases first, even 

if they were less important to society. They explained to me that they needed to establish this 

reform with great care to promote confidence with the FARC. The FARC were expressing 

concerns about whether the state could guarantee their legal certainty, given that previous 

promises to the paramilitaries had gone through so many changes (Interview, May 2016).  

   

Conclusion 

 These modifications, transformations, and reforms demonstrate that while the 

government has the authority to establish transitional justice, this is not a stagnant and 

uniform process in which the state’s decisions go unchallenged. Instead this chapter has 

highlighted how political struggles between the administration in power, human rights 

movements, the armed group in transition, and the courts shape how transitional justice is 

developed and changed.  

 Uribe’s government initially established a transitional justice approach for 

paramilitaries in which victims’ rights were largely window dressing. The Colombian 

government selectively decoupled its transitional justice approach in 2005 by including a 

measure of justice that allowed the state to evade an intervention by the International 

Criminal Court, while neglecting victims’ other rights to truth, reparations, and non-

repetition. In response, social movements mobilized to strengthen the state’s transitional 

justice approach and minimize its selective decoupling. While this led to some important 

improvements, transitional justice measures were still often decoupled as a gap between 

policy and practice during implementation. For example, while a Constitutional Court ruling 

required paramilitaries to provide full confessions to receive benefits, the government’s 

sudden extradition of top commanders cut these narratives short. Still, the back and forth 
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political struggles demonstrate how transitional justice can be adjusted, contested, and 

transformed over time in response to different pressures.  

 In Colombia, these political struggles have been especially legalistic. To some extent 

this has created a democratic opening for citizens to challenge policies and draw on 

international laws. For example, the Constitutional Court played an especially active role as 

an intermediary modifying and reforming the government’s transitional justice approach at 

key moments. On the other hand, excessive legalism has hindered policies to address human 

rights violations. As the director at Sembrandopaz explained, “we have lots of laws that 

people do not understand; they do not know what they are for. So that’s what it does…the 

justice they try to achieve through laws gets entangled in these laws” (Interview, June 2016).  

 When Santos’ government began negotiating a peace process with the FARC, the 

Office of the High Commissioner for Peace (OACP) recognized the potential for legal 

challenges and began thinking about a stronger basis for transitional justice in Colombia. In 

2010, the OACP raised the idea of a constitutional amendment called the Legal Framework 

for Peace (Marco Jurídico para la Paz). The Legal Framework for Peace created two 

temporary constitutional articles 66 and 67, which specify how transitional justice can be 

used in Colombia (under what conditions, for which groups etc.). Controversially, it allows 

for certain criminal prosecutions to be selected as priorities and in some cases it allows the 

government to offer alternative or suspended sentences.141 As Santos’ administration 

formalized talks with the FARC, this flexibility was crucial for negotiating a transitional 

justice agreement in Havana (Interview, OACP, May 2016). The Santos administration began 

defending their position that the peace negotiations might lead to an agreement in which the 

FARC would not be subject to traditional criminal punishments (García & Engle, 2016). This 

constitutional amendment, alongside revisions to President Uribe’s transitional justice laws 

                                                             
141 This debate at the Constitutional Court was described in Chapter 3.   
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for the paramilitaries, foreshadowed new political struggles over President Santos’ different 

approach towards establishing a transitional justice agreement with the FARC.  

 

Figure 6: Transitional justice in Colombia since 1997 
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Chapter 5 

 
Selective Decoupling: 

 A Transitional Justice Agreement with the FARC 
 
 “Colombians have had to swallow really big toads; we’ve had to accept seemingly 
unbearable concessions in the name of peace.” 
 
 

On September 23rd, 2015, I watched live television coverage alongside millions of 

Colombians as President Juan Manuel Santos and Timochenko (Rodrigo Londoño 

Echeverri), guerrilla commander of the FARC, shook hands on a transitional justice 

agreement. This marked a historic moment in the peace talks. President Santos traveled to 

Cuba, where the negotiations were being held, for the first time, to meet Timochenko, and 

they settled on a transitional justice agreement and six-month deadline for the peace talks.142 

The meeting resolved an impasse over the most contentious item on the agenda, which had 

threatened to derail more than three years of dialogues. Up until that moment, delegates at the 

peace table had been caught in a stalemate—while both the Colombian government and the 

FARC were willing to negotiate an end to the conflict through dialogue instead of arms, 

neither side was willing to negotiate their own jail sentences. The victims’ agreement 

resolved this by establishing Colombia’s transitional justice approach, the Comprehensive 

System for Truth, Justice, Reparations and Non-Repetition (El Sistema Integral de Verdad, 

Justicia, Reparación y No Repetición, the Comprehensive System).  

Numerous elements of the Comprehensive System aim to signal that the Colombian 

government is following globally established best practices for transitional justice. The name 

of the Comprehensive System includes the four principles underlying global transitional 

justice standards: 1) victims’ right to truth, 2) victims’ right to justice, 3) victims’ right to 

                                                             
142 The peace talks were not completed within this 6-month deadline, but the announcement did speed up the 
process. Moreover, it addressed the national perception that the talks were moving at too slow a pace. The 
FARC had appeared to be drawing out the process as a negotiation strategy, while Santos sought to reach an 
agreement within the time frame of his presidency.  
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reparations, and 4) measures to ensure non-repetition. These principles have been enshrined 

in the guiding framework of the United Nations, consulting documents by the International 

Center for Transitional Justice, and the objectives of transitional justice measures around the 

world.143 During our interview, one of the key architects of the transitional justice agreement, 

Sergio Jaramillo, explained to me how delegates were guided by a careful study of 

transitional justice processes around the world, including the classic United Nations 2004 

document on transitional justice and rule of law (Interview, February 2016). Colombia has 

followed the United Nations’ recommendations to take a holistic approach to addressing 

gross human rights violations, by incorporating comprehensive judicial and non-judicial 

measures.144 The agreement models the United Nations understanding of transitional justice, 

as constituent and mutually reinforcing rights, in which truth-seeking processes can 

complement judicial processes.145 

The agreement also has taken measures to observe the United Nation’s 

recommendation that victims should be at the center of transitional justice efforts. Victim-

centered or victim-oriented approaches have become a common reference point in the 

transitional justice community and literature as part of the spread of international law, the 

UN’s work to build basic principles, and the development of the ICC (García-Godos, 

2016).146 Following these developments, the opening pages of Colombia’s transitional justice 

accord stress that “redress for victims is at the core of the Agreement between the National 

                                                             
143 International instruments with these principles are available here: 
http://www.ohchr.org/EN/Issues/TruthJusticeReparation/Pages/InternationalInstruments.aspx 
144 Transitional justice processes in other states have been limited in the number of mechanisms they pursue. For 
example, some states, such as Morocco, have focused on reparations and a truth commission without criminal 
trials. Colombia’s efforts to implement multiple mechanisms simultaneously follow United Nations guidelines 
on best practices. 
145 United Nations 2017 Report of the Special Rapporteur on the promotion of truth, justice, reparation and 
guarantees of non-recurrence on his global study on transitional justice A/HRC/36/50/Add.1 
https://www.un.org/ruleoflaw/thematic-areas/human-rights/transitional-justice-2/ 
146 García-Godos (2016) argues that victims have not always been at the center of transitional justice, but there 
was a victims-turn in the mid-2000s. 
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Government and the FARC-EP” (p.132).147 During negotiations, the government included 

victims in consultation processes when designing the state’s approach by establishing 

national and regional forums with around 3,000 victims, considering more than 17,000 

proposals from victims and members of civil society, as well as selecting 60 victims to travel 

to the peace negotiations in Havana to meet with delegates at the table.  

Moreover, several times during the dialogues, the process responded to civil society 

movements. In 2014-2016, indigenous and Afro-Colombian groups joined forces as an Ethnic 

Commission for Peace and the Defense of Territorial Rights to mobilize for representation at 

the table. These advocacy efforts pressured delegates at the dialogues to guarantee that the 

final accord would safeguard Afro-Colombian and indigenous people’s rights, in part through 

a boomerang pattern of support from the Obama administration, the U.S. Congress, and the 

United Nations.148 After a multi-year advocacy campaign, indigenous and Afro-Colombia 

representatives were able to ensure the inclusion of a four page Ethnic Chapter in the 

agreement (cut from more than thirty pages of proposals) (Fieldwork meeting with an Afro-

Colombian activist, June 2017).149  

Delegates also responded to civil society movements mobilizing the United Nations 

call to bring a gender perspective to transitional justice measures. Delegates in Havana 

created a Gender Sub-Commission during negotiations, which, among other things, paid 

attention to gender based violence—becoming the first agreement to explicitly prohibit 

amnesty for sexual violence crimes committed during the conflict—and sought to ensure the 

                                                             
147 An English version of the accord is available here: 
http://especiales.presidencia.gov.co/Documents/20170620-dejacion-armas/acuerdos/acuerdo-final-ingles.pdf 
148 https://www.wola.org/analysis/afro-descendants-indigenous-defend-historic-peace-agreement/ 
149 While this marked important progress, the advance was limited. Some indigenous activists I spoke with 
noted that representation at the talks was still severely constrained. They explained that the state generalized all 
indigenous populations, and wanted a singular opinion at the peace talks that did not represent diverse groups 
with different languages, traditions, cultural practices, and perspectives (Fieldnotes, March 2016). 
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political participation of women and LGBTI groups in the transition to peace.150 This 

illustrated what a 2017 report by the United Nation’s Special Rapporteur describes as an 

advance in transitional justice efforts to create specific strategies to address the rights and 

participation of women and to integrate a gender perspective. These steps legitimized the 

peace agreement and Colombia’s transition from conflict. 

However, while the aforementioned examples indicate ways that Colombia emulated 

globally promoted practices for transitional justice, Colombia’s Comprehensive System also 

diverged from international standards in significant ways. The concept that I introduced in 

this book, ‘selective decoupling,’ encapsulates how states subscribe to some aspects of a 

global norm as a means to gain legitimacy, even when they do not incorporate all parts of an 

institution or policy. Instead, states frequently pick and chose among items from a global 

agenda in response to national demands. Colombia’s agreement with the FARC provides a 

case study for understanding why and how delegates adopted some parts of a global 

transitional justice model that signal best practices, while rejecting and revising others 

aspects in response to national political demands.  

Specifically, the transitional justice agreement with the FARC is selectively 

decoupled from international standards regarding the right to justice, because it provides an 

opportunity for perpetrators of grave international crimes to serve their sentences outside of a 

jail cell. This innovation is in the transitional justice agreement’s Special Jurisdiction for 

Peace (La Jurisdicción Especial para la Paz, JEP), the judicial measure for individuals that 

have been accused of war crimes or crimes against humanity. The JEP is a conditional system 

                                                             
150 The Gender Sub-Commission was established in 2014 after significant pressure from women’s organizations. 
It was groundbreaking in its inclusion of women’s perspectives, although men (with the exception of one 
woman) still led the permanent delegation at the peace talks as “plenipotentiaries” with full negotiating power. 
However, as a point of comparison, a 2012 United Nations analysis found that during 31 major peace processes 
between 1992 and 2011, only 4% of signatories, 2.4% of chief mediators, 3.7% of witnesses and 9% of 
negotiators were women. Thus, Colombia’s negotiations marked an important step towards including women in 
peace negotiations and considering gender dimensions of the conflict and transition 
(http://www.unwomen.org/~/media/headquarters/attachments/sections/library/publications/2012/10/wpssourceb
ook-03a-womenpeacenegotiations-en.pdf) 
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in which individuals who cooperate with proceedings can receive 5 to 8 years of alternative 

sanctions, a restriction on freedoms and rights in a particular location that is not a prison.151 

This diverges from the global norm that grave human rights abuses—such as torture, mass 

murder, and rape— require imprisonment, and states are under an obligation to provide 

punishments that are proportional to the gravity of the crime (Human Rights Watch, 2015). 

Instead, delegates at Colombia’s peace talks agreed that convicted perpetrators who cooperate 

with the Comprehensive System can serve alternative sentences that are not in a jail cell.  

Colombia’s experience highlights that while delegates established a transitional 

justice agreement that follows some best practices, this approach has also diverged from 

global standards in particular ways. What conditions help explain this selective decoupling? 

What factors shaped the way that the state adopted, contested, and transformed global 

transitional justice norms within a given national context? And what are the implications of 

this selective decoupling for redressing human rights violations? In this chapter, I argue that 

four mechanisms—the institutional statement, historical precedents, global position, and 

political struggles—introduced in the preceding chapters of this book, explain the selective 

decoupling of Colombia’s transitional justice approach with the FARC.  

First, as I described in Chapter 1, an institutional statement refers to rules for action 

with boundaries and guidelines, including whom the action is for, the purpose, and 

conditions. Transitional justice has a relatively indeterminate institutional statement, in the 

sense that is a bundle of global measures that are ambiguous and open to multiple 

interpretations. Specifically, this book has demonstrated that the malleability and broad 

language of transitional justice has allowed individuals with contrasting and competing 

political goals to promote these measures for different purposes.  

                                                             
151 During an alternative sanction an individual is restricted to work on restorative projects in a particular area, 
such as building infrastructure in rural zones (repairing schools, roads, health centers, community centers), 
substituting crops used for illicit purposes, and clearing anti-personal mines. 
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Second, Chapter 2 introduced historical precedents that refer to previous acts, 

decisions, and responses that guide or justify conduct and actions taken in subsequent 

situations. Historical precedents are key for understanding selective decoupling, because 

transitional justice was not a new idea in Colombia. The present chapter will show how the 

way previous administrations framed and addressed violence through transitional justice 

measures shaped the government’s 2012-2016 agreement with the FARC.  

Third, Chapter 3 discussed how the state’s global position determines the extent to 

which global institutions and foreign governments can coerce or convince a state to 

implement particular policies and behave in certain ways. Colombia has sought to maintain 

state sovereignty by adopting a posture of strategic embrace, welcoming human rights 

language, measures, and policies in formal settings, as a tactic for resisting outside 

involvement. The present chapter will demonstrate how this has continued to be an effective 

means for avoiding an International Criminal Court (ICC) investigation, although non-

governmental organizations continue to pressure for changes.  

And lastly, as the previous chapter introduced, political struggles between parties 

competing to define a problem, suggest a solution, and persuade others, influence the way 

that transitional justice is selectively decoupled. In the present chapter, I will describe how 

negotiations between the Colombian government and the FARC involved conflicts between 

different groups, including opposing politicians, human rights organizations, and the military, 

which altered the agreement. Together, these four mechanisms help explain how and why 

transitional justice was selectively decoupled during the establishment of the Comprehensive 

System at the 2012-2016 peace negotiations. 
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Mechanism Status Select evidence 

Institutional statement 
 
Degree to which there is a set of 
clear rules for action with 
boundaries and guidelines, 
including identifying who the 
action is for, the purpose, and 
conditions. 
 

Not very coherent 
and prescriptive 

- “Transitional justice” as a global norm, 
discourse, and practice is conceived of as a 
toolkit with various options.  

- The concept is relatively ambiguous and 
broad.  

- There are internal tensions between the right 
to justice and the right to peace. 

Historical precedents 
 
Previous acts, decisions, and 
responses that guide or justify 
conduct and actions taken in 
subsequent situations. 
 

Extensive 
previous 
experiences 

- Lessons learned from previous peace 
negotiations with the FARC and other armed 
groups directed how the 2012-2016 
negotiations were established. 

- Past transitional justice measures for 
paramilitaries shaped what was possible for 
the FARC. 

Global position 
 
Extent to which global 
institutions and foreign 
governments can coerce or 
convince a state to implement 
particular policies and behave in 
certain ways. 

Close and 
cooperative ties 
between 
government elites 
and foreign 
powers 

- Colombian officials have embraced human 
rights language, policies, and measures in 
formal settings. 

- The OTP at the ICC views Colombia as a 
model of positive complementarity. 

- The government has strategically worked with 
global organizations and experts to establish 
its approach. 

Political struggles 
 
Parties competing to define a 
problem, suggest a solution, and 
persuade others that their 
approach is the most appropriate 

High polarization - Dramatically different views on the end of the 
conflict and transitional justice accord. 

- Strong opposition from former President 
Uribe and the Centro Democrático. 

- Government and the FARC negotiating as 
adversaries. 

- Victims’ leaders pressing for representation. 

Figure 7: Mechanisms of selective decoupling that shaped Colombia’s transitional justice approach during the 2012-2016 
peace talks 
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History of the 2012-2016 Negotiations with the FARC 

During his first days in office, President Santos gave signs that his administration 

would consider starting a new dialogue with the FARC to reach a peace deal after more than 

fifty years of violence. Santos surprised many Colombians at his 2010 inauguration speech as 

he explained that, “it is more appropriate than ever for Colombians to make the decision to 

embrace unity, and not confrontation.”152 He described how he was ready to open 

conversations to eradicate violence and overcome senseless hatred between citizens of the 

same nation. This was a dramatic shift from former President Uribe’s aggressive security 

policies, which Santos had pledged to continue during his 2010 electoral campaign. It set the 

stage for one of the most important political struggles that would shape Colombia’s 

transitional justice agreement with the FARC— a battle between President Santos (2010-

2018) and ex-President Uribe (2002-2010).  

Initially, Santos ran for the presidency with ex-President Uribe’s blessing after 

serving as Uribe’s defense minister from 2006-2009. Uribe left office a very popular and 

powerful president, in large part thanks to his successes fighting against the FARC. At the 

end of his term, Uribe consistently maintained popularity ratings at or above 70 percent 

(Sánchez-Moreno, 2018). Many Colombians and foreigners credited Uribe with bringing 

security to Colombia, and United States President George W. Bush even awarded him the 

Presidential Medal of Freedom (the highest civilian honor awarded by the United States) in 

2009 for “proving that terror can be opposed and defeated”.153 Despite scandals around 

paramilitary ties to politicians and “false positive” killings of civilians by the military, 

Uribe’s administration was largely able to deflect criticism. The majority of Colombians saw 

him as the country’s savior after Pastrana’s failed peace process with the FARC in 1999. As a 

                                                             
152 http://wsp.presidencia.gov.co/Prensa/2010/Agosto/Paginas/20100807_27.aspx 
153 https://www.semana.com/international/headlines/articulo/george-w-bush-awards-alvaro-uribe-the-medal-of-
freedom/99099-3 
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result, much of the public was able to forgive or overlook alleged crimes by Uribe’s 

administration, in support for his military victories. Many Colombians appreciated Uribe for 

their sense of increased personal safety and freedom to travel on highways at night without 

being kidnapped. 

 In 2006, Uribe advanced a constitutional amendment that allowed him to stay in 

office for a second term, and in 2010 he pushed for a referendum, which would allow him to 

run a third term. When this was declared unconstitutional, he handpicked Juan Manuel Santos 

as his successor.154 However, Santos’ decision to engage in peace talks with the FARC took a 

different course, polarizing Colombians, and launching a political war between the current 

and former president.155 When Santos moved away from combating the FARC militarily, 

Uribe became a central figure against negotiations, firing off tweets that President Santos had 

“sold his soul to terrorists” and would “drive the country into a resurgence of drug-financed 

guerrilla violence” (Arnson, 2014; Abad, 2012).156 In spite of Uribe’s public opposition to the 

negotiations, Santos continued pursuing a peaceful agreement with the guerrillas.157  

Several historical conditions facilitated President Santos’ ability to open peace 

negotiations with the FARC. Colombia’s military victories at that time meant that Santos 

started from a position of much greater strength than when previous administrations had held 

talks with the FARC in Caguán in 1999 or the paramilitaries in Santa Fe de Ralito in 2003 

(Kline, 2015; Beittel, 2015). In Santos’ first few years as president, he dealt a significant 
                                                             
154 https://www.nytimes.com/2012/06/19/opinion/tweeting-an-ex-presidency-in-colombia.html 
155 The falling out between Santos and Uribe was not solely ideological, but also part of political strategy to 
separate the two administrations. In fact, there is evidence that Uribe pursued peace talks with the FARC in 
2006. However, Santos sought to distance himself from Uribe as revelations about human rights abuses 
emerged, and he saw these ties as a liability for national and international relations. Thus, Santos allowed 
prosecutions to move forward against Uribe’s inner circle (including his brother Santiago Uribe, who has been 
accused of leading a death squad paramilitary group known as the 12 Apostles). In response, Uribe turned 
against Santos’ administration and efforts to negotiate peace talks 
(https://newrepublic.com/article/149185/colombia-keeps-electing-presidents-tied-murderers) 
156 In 2013, ex-president Uribe’s opposition to the talks went as far as to leak military coordinates of FARC 
commanders joining negotiations in Havana, endangering the lives of many involved in the peace process 
(Arnson, 2014). 
157 Santos first started negotiating with the FARC, and later opened negotiations with the ELN. 
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blow to FARC’s leadership, killing the FARC’s top military commander “Mono Jojoy” 

(Victor Julio Suárez) in September 2010 and top leader Alfonso Cano, in November 2011 

(Beittel, 2015). As the FARC began losing more of their combatants and commanders in the 

territory, there was less of a path to power.  

Disagreements over the nature of the transition were another political struggle that 

impacted debates over a transitional justice agreement. President Santos’ administration 

launched talks with the FARC based on the perception that the war was in a deadlock and 

there was an opening for negotiating peace. Experts explained that the FARC would never 

have given themselves up (Interview High Commissioner for Peace, February 2016). Instead, 

the two sides remained in a “mutually hurting stalemate” (Segura & Mechoulan, 2017). 

While the FARC was weakened significantly, the guerrillas were never defeated militarily. 

However, other stakeholders viewed the situation entirely differently. For example, some 

members of the military felt that they were on the cusp of defeating the FARC. As a general 

who was second commander of the national army described to me, “the FARC arrived dead. 

They were dead and they continue to be dead. The government negotiated with a cadaver. I 

told the president…at this moment, the guerrillas do not have any future in the world” 

(Interview, June 2017). These dramatically different views on the transition impacted 

individuals’ perspectives on the government’s position and ability to demand punishment and 

accountability for human rights abuses.  

An additional political struggle at play was the relationship between the government 

and the FARC. The 2012-2016 peace talks were distinct from President Uribe’s 

demobilization process for paramilitaries, because delegates from the FARC and President 

Santos’ negotiating team approached the dialogues as adversaries concerned with protecting 

their own interests. Virginia Bouvier, the United States Institute of Peace’s senior advisor for 

peace processes, explained to me “I think people fail to recognize how difficult it has been 
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for two parties that have been killing each other for decades to sit at a table and come up with 

an agreement on how to end that” (Interview, March 2017). As Chapter 2 described, 

numerous previous attempts to reach an agreement between the government and the FARC 

had failed, and many Colombians were extremely skeptical of the process.  

In consequence, President Santos had a much more difficult time establishing an 

agenda for negotiations with the FARC than President Uribe had had establishing dialogues 

with the paramilitaries. When the government went into talks with the paramilitaries during 

President Uribe’s administration, the negotiations were focused on disarmament, 

demobilization, and reintegration (DDR). In contrast, the agenda with the FARC had broader 

goals, including rural reform, ending the drug trade, and political participation (Fieldnotes 

Office of the High Commissioner for Peace, June 2017). Sergio Jaramillo (2018), the High 

Commissioner for Peace, explained, “it was a tremendous challenge coming to a common 

agreement about what the negotiations would be about. The government made clear that the 

peace talks were about ending the conflict, but the FARC had never accepted laying down 

their weapons. This was a major difference between the government’s negotiating agenda 

with the paramilitaries and the proposal for the FARC.”  

In the face of these challenges, the political context in Colombia and Latin America 

helped the government and the FARC open peace negotiations. The government realized that 

international businesses would be more interested in investing in Colombia if the country 

stabilized. Meanwhile, Venezuelan President Hugo Chávez and Cuban President Fidel Castro 

had ties to the FARC and could help pressure the guerrillas to move from an armed struggle 

into a political party (Segura & Mechoulan, 2017). As one expert explained “Santos rebuilt 

trust with Chavez after Uribe had broken connections with Venezuela, and Chavez played a 

key role building trust with the FARC” (Interview, July 2016).  
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Barely a month after his inauguration speech in September 2010, President Santos 

began to secretly explore the possibility of talks through a series of private discussions. The 

peace process was structured in different phases: a preparatory phase, an exploratory phase, 

direct talks, and implementation.  

 
Preparing for the Peace Talks  

Historical precedents, in terms of the way that the government and the FARC had 

negotiated the conflict in the past, shaped decisions at the 2012-2016 peace talks. In 

particular, the government brought on foreign guarantors from the beginning and set out a 

clear agenda for the dialogues. The preparation phase lasted about a year and half, as the 

Colombian government used a back channel to prepare a confidential conversation. While 

this was a direct negotiation between government representatives and the guerrillas, 

international allies played an important role facilitating the conversations. The International 

Committee of the Red Cross created security for delegates of the FARC to move around, and 

were present throughout the process. Additionally, representatives from Cuba and Norway 

both hosted and participated in meetings from the beginning of the process. This was possible 

due to a different geopolitical context. During failed attempts to negotiate with the FARC in 

the 1980s, the Colombian government had to go against the US’ anticommunist policy. In 

contrast, the talks in 2012 were held during President Obama’s tenure, when he was 

promoting negotiations around the world and opening relations with Cuba. The Colombian 

government involved foreign countries in the process from the beginning, and in 2014, the 

United States sent a special envoy to Havana to officially support the dialogues.  

The decision to hold negotiations in Havana, Cuba was also justified based on past 

experiences. The failed talks with FARC guerillas in San Vicente de Caguán in 1999 had 

been plagued by a circus of journalists. An advisor involved in peace processes with the 

FARC in the 80s and 90s described how negotiators learned in Caguán that having the media 
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too close to the process could be harmful (Interview, July 2016). In response, the parties 

agreed to hold the 2012-2016 negotiations in Cuba because it was considered a neutral 

ground with limited outside interference, so delegates could have more strategic control over 

information about the negotiations. Since travel and media opportunities in Cuba were more 

limited than Colombia, journalists covering the peace talks did not overwhelm delegates 

(Fieldnotes in Havana Cuba, 2015). While the decision made sense at the time, it had some 

unintended negative consequences, as Colombians were less engaged in the ongoing talks, 

and did not follow news about achievements during the negotiations. At a presentation in 

2015, government delegates argued that indifference was one of the biggest challenges facing 

the peace talks (Fieldnotes, Cartagena, January 2015). Later, when it came time for the 

plebiscite, the public’s unclear understanding of the agreement allowed misinformation to 

fester. 

 

The exploratory phase, which included six months of secret conversations, was also 

based on historical precedents. When Pastrana attempted to launch talks with the FARC in 

the late 90s, negotiations had started without a clear agenda, and too many stakeholders had 

come to the table trying to bring in new issues. As a result, the first year of Pastrana’s 

Image 18: Lunch with Sergio Jaramillo, the High Commissioner 
for Peace and member of the government’s delegation during 
peace talks with the FARC, and Gustavo Bell, former vice 
president, Colombian ambassador to Cuba, and lead negotiator 
during dialogues with the ELN. 
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negotiations was spent trying to define an agenda, and, as one expert explained, by the time 

the parties reached 12 points “the agenda was to transport the whole country into a different 

country. Of course it was very ambitious, very broad, and they could never go beyond the 

first point of the agenda. They never agreed even on the first point” (Interview, July 2016). In 

response, the government delegation emphasized that they needed to have a clear framework 

before launching negotiations. As the High Commissioner for Peace explained “there was a 

big scare for both sides that we wouldn’t plunge into a public peace process again in 

Colombia, after so many failures, we knew exactly what it was we were going to try to do.” 

(Interview, Febuary 2016) 

Historical precedents from peace processes with other armed groups also shaped how 

the 2012-2016 peace talks were designed. For example, the FARC wanted to be taken off the 

United States terrorist list and they wanted assurances that guerrillas would not be extradited 

(Fieldnotes from a conversation with an intermediary for the FARC, August 2017). This 

followed Uribe’s decision during the demobilization process for paramilitaries to suddenly 

send fourteen top paramilitary commanders to the United States on drug charges in the midst 

of their transitional justice proceedings. The FARC were also concerned about security 

mechanisms for their demobilization process, since more than 3,000 members of their 

political party, the Patriotic Union, were murdered after a bilateral truce with the government 

in the mid 1980s. The history of previous decisions and government actions were important 

in developing the issues that would be addresses during the negotiations in Havana.  

While President Santos’ inauguration speech had implied that the government would 

consider a new approach to the conflict with the FARC, the idea of peace talks was not made 

public until September 2012. Instead, the government did everything it could to keep news 

about the talks away from the media while delegates came up with a road map for the 

negotiations. The High Commissioner for Peace described how “we had to go to the most 
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incredible extremes, flying out in tiny little beach craft planes over the Caribbean, so we 

wouldn’t be seen in the main airports, and, refueling, almost on a rock on the Cayman 

Islands, that kind of thing” (Jaramillo, May 2018). Having a precise agenda and clear 

framework in place before Santos made the peace talks public was important in terms of 

letting Colombians and foreigners know what the negotiations would be about and what they 

would not be about. In order to avoid the pitfalls of previous negotiations with the FARC, 

representatives during the exploratory phase limited the proposed dialogues to five 

substantial points and one procedural point: 1) Comprehensive rural reform, 2) Political 

participation, 3) An end to the conflict, 4) Solution to the illicit drugs problem, 5) Victims, 

and 6) Implementation, verification, and a referendum. This research focused on the fifth 

agenda item, Victims, which was centered on a transitional justice agreement. 

 
Negotiating an Agreement 

The peace process became public on August 26th, 2012, when President Santos’ 

government and FARC representatives signed a General Agreement to provide a framework 

for peace negotiations. The Colombian government lifted 191 arrest warrants, in order for 29 

FARC negotiators to participate in the negotiations. As talks got underway in Havana, 

negotiations were held in the following order: First, there was an intimate “3 x 3” table in 

which three plenipotentiaries of each side would meet to discuss their starting positions on 

each topic without any guarantors or support staff. Next, these discussions would move to the 

“10 x 10” table, which included further representatives and the guarantors, who would listen 

but not intervene. At the end of these conversations, both parties would build one text at a 

“drafting table”, highlighting additions to the document as they went through things, before 

reading the full text to the whole delegation (Segura & Mechoulan, 2017). An official website 
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called the Mesa de Conversaciones solicited public proposals for points on the agenda and 

published joint communications and drafts of the agreements.158  

Each meeting cycle lasted around 11-20 days, though some cycles were shortened or 

extended to achieve uninterrupted work. The length between each cycle depended on requests 

made by the delegations, and was meant to exhaust internal consultations and meetings to 

ensure both parties felt adequately prepared to address agenda items and optimize their time 

at the Table (First Joint Report of the Dialogue Table, June 21st, 2013; Segura & Mechoulan, 

2017). Throughout the negotiations from 2012 to 2016, drafts of these agenda items were 

released with a joint statement. However, the General Agreement also made clear that 

“nothing is agreed until everything is agreed”. The idea was that the government would not 

commit itself to anything until an end to the armed conflict was established. Thus, while 

delegates made great progress on the first few agenda items, the whole process threatened to 

collapse when they could not reach an agreement on transitional justice during agenda item 5.  

 

 

 
                                                             
158 This can be accessed at: https://www.mesadeconversaciones.com.co/ 

Image 19: A packed auditorium in Cartagena listening to the government’s lead delegates, Sergio Jaramillo and 
Humberto de la Calle, talk about the peace process in January 2016.  
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The Right to Truth 

 The most difficult issue for the Colombian government and the FARC to negotiate 

was the question of how to redress the human rights abuses that occurred during more than 

five decades of conflict. Official negotiations over a transitional justice system at the peace 

talks lasted more than a year and a half (the longest of any agenda item) and almost led to the 

negotiation’s collapse (Interview, Ministry of Justice, June 2016). Since both sides held 

strong political beliefs that any crimes they had committed were done in service of a greater 

cause, negotiations were stymied over accountability for victims.  

Delegates first worked on the issue of a truth commission, because they believed it 

was the easiest to approach (Interview, High Commissioner for Peace, February 2016). 

Representatives from the FARC and the government could agree to a truth commission, 

because each side expected the commission to show their version of the truth. Both parties 

expected that the truth commission would vindicate their side, implicating others in crimes, 

while they continued to deny their party’s responsibility for grave human rights abuses. As 

one scholar explained to me, when the negotiations were made public in 2012, the FARC 

were very reluctant to acknowledge victims that had suffered from the conflict. They denied 

responsibility and accountability (Fieldnotes, University of Antioquia, February 2016).  A 

lawyer at the Victims’ Unit explained, “When the peace process started the FARC said 

‘victims? We didn’t generate victims, we were leading a revolutionary fight for 

democracy’”(Interview, June 2016). If the FARC did acknowledge they had killed 

individuals, they justified this by accusing civilians of working for the enemy. For example, 

in 2004 the FARC issued a public statement in which they admitted to killing 34 coca 

farmers in Norte de Santander based on claims that they were working with paramilitaries. 

However, reports confirmed that the civilians had not willingly collaborated with the 



 191 

paramilitaries who had occupied the farm where the massacre occurred (Leech, 2011). 

Unarmed civilians were caught in the middle of the conflict 

To chip away at this denial, delegates constructed different commissions to help 

expose the history of violence. In August 2014, delegates established a Historical 

Commission on the Conflict and its Victims (La Comisión Histórica del Conflicto y sus 

Víctimas- CHCV), which included 12 commissioners and 2 rapporteurs who were asked to 

explain the conflict’s origins and causes, persistence, and impact on the general population. 

The role of the rapporteurs was to synthesize these 12 accounts into a final report that 

outlined the areas of consensus and disagreement. However, agreeing on a final narrative 

about the conflict proved unfeasible in the allotted 6 months (extended from 4 months), as the 

12 commissioners produced such divergent and at times incompatible accounts. As a result, 

the 2 rapporteurs simply published their own additional reports, further demonstrating the 

complexity and contention surrounding accounts of Colombia’s history (Bouvier, 2015).  

 While the exercise was not always, as the name implies, a clarification mechanism, it 

did have important functions. Importantly, the CHCV legitimated the peace process for 

delegates at the negotiating table. It brought together scholars from different academic 

backgrounds and political beliefs—academics selected by the FARC alongside academics 

chosen by the Colombian government—into a fair and open dialogue about the origins and 

consequences of the violence. This helped affirm the need for a truth commission that could 

produce a more dynamic and public process for understanding the conflict. Moreover, it 

provided an academic consensus that there was an armed conflict with millions of victims. 

This was critical, because Uribe’s government had denied the presence of a conflict and the 

FARC had refused to acknowledge their role creating victims. In addition, since some 

Colombians (particularly in wealthy parts of the city) were unaware of the scale and scope of 

the violence in different parts of the country, the CHCV contributed to a series of efforts to 
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provide the general population with further information about more than five decades of 

violence (Interview with a Colombian academic, July 2016).  

 Many victims groups also pushed the government to establish a truth commission. As 

one social leader explained, “in all of the victims’ proposals we put a truth commission and it 

worked out…to contribute important historical information and arrive at a moderate truth” 

(Interview, June 2016). Another survivor told me “lets ask [the victims] directly… what does 

Juan think, what does Pedro think, what do the youth of Montes de María think? How did 

they live through the violence? And what do they want? Because often they talk about truth, 

reparations, and non-repetition, but what exactly are they not going to repeat? What is the 

truth? What is this truth they are talking about?” (Interview, August 2016). The hope behind 

these proposals was that the truth commission would prioritize victims’ narratives. 

While the right to truth can be a controversial process if narratives do not coincide, 

many victims had strong rationales for wanting to participate in a public truth telling process. 

Some victims told me that sharing their stories was a way to lessen the pain. A leader in the 

countryside described how, “memory is a therapy to forget all those difficult moments we 

lived, which, even though we don’t want to remember them again, we also don’t want them 

to be repeated” (Interview June 2016). Another woman, who had been a victim of the conflict 

and now worked with communities in the countryside, described how she had never met a 

victim who did not want to share their story. In her experience, victims need to tell their story 

time and time again until they come to peace with the past. This is a way to get the pain off 

their chest, and share a history that has been silenced for too long. It also allows them to 

make clear that they were not guerrilla sympathizers or any of the other things they have been 

accused of. Moreover, she explained that often one story empowers another (Fieldnotes, 

March 2016). I observed this when we visited families that had survived extreme violence 

and the conversation opened up a safe space for others to share similar experiences.  
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 A select group of victims were invited to the dialogues in Havana, and their inclusion 

played an important role in transforming the attitude of members of the government and the 

FARC who had previously denied that they commissioned acts of violence against civilians 

(Brett, 2018). While the FARC had refused to acknowledge their responsibility for victims at 

the beginning of the peace process, encounters with victims significantly changed their 

viewpoint. One of the victim representatives who traveled to Havana described her 

experience looking in the eyes of the FARC guerrilla responsible for placing a bomb that 

killed her thirteen-year-old niece and two other innocent girls from the town. She explained 

that this was a significant moment to move beyond the technical and legal parts of the 

agreement and have delegates really understand the impact of this war and the need for peace 

(Interview, August 2016). 

While Colombia already had a long history of clarification mechanisms, going back to 

the late 1950s, the narrative of the violence had been limited, and had not always included the 

perspective of victims. As a former lawyer at the attorney general’s office explained, “one of 

the criticisms of the Justice and Peace process [with the paramilitaries] was that the truth that 

was being reconstructed was the truth mainly of the perpetrators” (Interview, July 2016). 

Importantly, in all of the discussions about truth telling, victims wanted measures that were 

implemented with a degree of trust and safety, and centered on those who had suffered the 

harm. 

 Given the support from victims and parties at the negotiating table, the delegation 

decided on a truth commission entitled La Comisión para el Esclarecimiento de la Verdad, la 

Convivencia y la No Repetición, roughly translated as the Commission for the Elucidation of 

the Truth, Coexistence and Non-Repetition.159 Experts noted a variety of goals for this truth 

                                                             
159 According to the agreement the 11-member truth commission will operate for three years.  It will have six 
months to prepare everything for operation, and one month to publish a report at the end (5.1.1.1.7). The truth 
commission officially began its work in May 2018. 



 194 

commission. The crafters of the agreement acknowledged it would be impossible for a truth 

commission to produce a complete account of past violence, and it should “not just set up to 

produce a big report that nobody reads. The process of the truth commission is probably as 

important as the product” (Interview, Sergio Jaramillo, February 2016).160 Meanwhile, a 

consultant for the truth commission argued that the truth at the commission is not about 

individual responsibility, but offers an opportunity for the broader Colombian society to 

come to terms with the awful past and understand the institutions, patterns, and actors behind 

the violence in Colombia (Interview, July 2016). A Colombian researcher at the International 

Center for Transitional Justice argued that Colombians already know a lot about the general 

type of violations that occurred (such as number of homicides, kidnappings, disappearances) 

from previous historical memory initiatives. She explained, 

This country has 5 million displaced people, and nobody denies this exists. What we 
need to know is, who displaced these people and why?...The paramilitaries forcibly 
displaced people, but who gave the order? And what interests were behind this? What 
economic interests, what political interest, what state interests? 

(Interview, May 2016) 
 Beyond uncovering facts, the High Commissioner for Peace emphasized that the truth 

commission is an important opportunity for perpetrators to accept responsibility for their 

crimes and acknowledge victims, so that people do not deny what happened. He explained 

that in Colombia there is a lot of knowledge but not a lot of acknowledgement. 

Acknowledging, he argued, can create dignity for victims and contribute to de-stigmatization 

(Interview, February 2016). 

 While this offered a hopeful path forward, a lack of acknowledgment is deeply 

engrained in Colombia. When discussions began to examine how the transitional justice 

agreement would address crimes by the Colombian armed forces there was tremendous 

resistance. As one former general explained, “it doesn’t make sense, that the winner, which 
                                                             
160 The High Commissioner for Peace explained that the truth commission was established using the Spanish 
word “convivencia” rather than reconciliation, as previous research has shown that reconciliation is not 
something that can be imposed. Instead, he explained, the commission aims for Colombians to be able to live 
together under this idea of “convivencia” first, opening up possibilities for reconciliation in the future. 
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supposedly was the army, ends up dependent on what the loser wants, who are outside the 

law, narco-terrorists” (Interview, June 2017). Some experts argue that overcoming this view 

needs to be the first step towards establishing judicial punishments. It requires a radical 

reframing of the conflict. As a lawyer and political scientist at the attorney general’s office 

described:  

Stop reinforcing this ideology and doctrine from the 70s and the 80s that ‘they [the 
FARC] are the internal enemy, they are the bad communist slash terrorists slash drug 
dealers and we are some kind of higher calling, higher level of moral standards and 
we [the armed forces] are the good guys.’ And change it to a narrative that ‘this was 
war, things were done, people have to be held responsible, we have to evolve our 
institution… we need to reform the institution and reform the narrative and the 
understanding of the history of how this institution was constructed… they should be 
held accountable for their crimes. There’s no part of the constitution of the country 
that allowed torture, killings, and disappearances…. or displacement, or colluding 
with paramilitary groups, and that’s something that should be addressed  

(Interview, July 2016) 
This offers a vision of the type of transformation that could accompany the transition. 

However, this type of acknowledgement was still far from the current reality. In May 2016, I 

received permission to attend a presentation at the Escuela Superior de Guerra (an academic 

institution for the Colombian military) about plans to create a parallel truth commission. I had 

visited the school to conduct interviews with individuals involved in this initiative, but 

instead found myself being questioned about the content of my research. While one of the 

colonels told me that in the presentation they had explained the military should not deny 

crimes they were involved in, it was clear that they were trying to manage the narrative of 

their history and gather information about what I planned to publish.  

 

The Right to Justice 

 While delegates were able to come to an agreement that there should be a truth telling 

component of the transitional justice system, the issue of justice proved much more difficult. 

Representatives from the FARC delegation publicly insisted that they would not spend a 

single day in jail for crimes they committed during their rebellion. Meanwhile, the 
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government faced enormous pressure to treat crimes committed by the Colombian armed 

forces as categorically different from crimes committed by the FARC. While on the one hand 

a war crime is a war crime, the military argued that they had the legitimate means to use 

violence (in contrast to the FARC, an illegal insurgency). In consequence, both parties at the 

delegation had personal incentives to create a system of impunity.  

Yet, following the precedent of the Justice and Peace law for paramilitaries, delegates 

at the negotiating table again realized that it was untenable to include the type of broad 

pardons and amnesties that had been acceptable at Colombia’s peace talks in the 80s and 90s. 

As the Colombian High Commissioner for Peace explained to me: 

We came to Havana in early January of 2015, just Humberto de la Calle and myself, 
and sat down with the FARC secretariat in private for 3 days… [And we told them 
that] the reality was that #1 a blanket amnesty was not on the table. We were not 
going to do a blanket amnesty, precisely because we were committed to victims’ 
rights. And number #2 that they already had a massive number of sentences in 
Colombia, investigations abroad, that the ICC was looking at this, and the Colombian 
public demanded justice. So we had to find a solution.  

 (Interview, February 2016) 
Delegates had to design a transitional justice approach that could pass international standards 

to investigate and punish serious infringements of international humanitarian law, and 

described how they had to be very creative and patient, as the negotiations took longer than 

expected.  

 Intermediaries, the knowledge brokers between the global/local encounter, played a 

key role overcoming this impasse. During the negotiations, an informal “New York Group” 

of independent experts as well as a formal legal sub commission, brainstormed possible 

resolutions to the transitional justice dilemma as well as advised delegates at the negotiating 

table on whether proposals would be legally acceptable in Colombian and international courts 

(Hayner, 2018).  

 The group of intermediaries known as the “New York Group” included national and 

international transitional justice experts such as Priscilla Hayner (a cofounder of the 
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International Center for Transitional Justice), Morten Bergsmo (an advisor to the Office of 

the Prosecutor at the International Criminal Court), Carlos Martín Beristain (a Spanish 

Physician and Psychologist), Luis Guillermo Pérez Casas (a Colombian lawyer at the human 

rights group CAJAR and secretary general of FIDH), Carlos Alberto Ruiz (a Colombian 

lawyer), Enrique Santiago (a Spanish lawyer), and Rodrigo Uprimny (a Founding Partner and 

Director at Dejusticia). This group of respected academics quietly formed in 2012-2013 

through funding from the Norwegian government, and met regularly until 2015, to 

unofficially counsel decision makers and send proposals to the delegates (Interview, May 

2016). The New York group was responsible for determining an agreement that would meet 

the obligations of international human rights law, the Inter-American System, and the 

possible intervention of the United Nations and the International Criminal Court (ICC). 

Given the delicate nature of this difficult task, many of these sub-negotiations were 

completed in confidentiality.161 

 Expertise from the New York group helped change the political position of the 

government and the FARC at the negotiating table. Initially, leaders of the FARC rejected the 

notion that international human rights mechanisms could intervene in the state’s 

accountability measures. However, FARC delegates respected members of the New York 

group, and these experts played an important role exposing members of the FARC to 

international discourse on the ICC and the duty of the state to investigate, prosecute, and 

punish serious violations under international law (Interview, Ministry of Justice, June 2016). 

The group played a central role convincing the FARC that the state had legal responsibilities 

to address grave human rights crimes, and they came up with key parts of the Special 

Jurisdiction for Peace (Segura & Mechoulan 2017). In addition, the New York group made 

clear to delegates from the government that crimes against humanity perpetrated by state 

agents could not be left out of the negotiations. 
                                                             
161 https://www.elespectador.com/noticias/politica/los-arquitectos-del-acuerdo-articulo-588936 
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 To speed up progress towards an agreement on transitional justice, President Santos 

publicly established another formal group of intermediaries called the Commission of Jurists, 

which was made up of three members selected by the FARC and three members appointed by 

the government. The government selected Juan Carlos Henao (ex-President of Colombia’s 

Constitutional Court and rector of the Externado University in Colombia), Manuel José 

Cepeda (ex-President of Colombia’s Constitutional Court and advisor for the 1991 

Constitution), and Douglass Cassel (an international human rights professor at the University 

of Notre Dame in the United States), while the FARC selected Álvaro Leyva (a Colombian 

Conservative Party politician and long-time advocate and facilitator of Colombian peace 

processes), Diego Martínez Castillo (a human rights lawyer and Executive Director of the 

Comité Permanente Por la Defensa de los Derechos Humanos), and Enrique Santiago (from 

the New York Group). These intermediaries had advantageous positions in several social 

networks that helped them successfully initiate an innovative solution and convince different 

stakeholders. The director of a peace organization explained that,  

Álvaro Leyva is someone who is respected by the FARC… José Cepeda is widely 
recognized amongst all the lawyers, the most important lawyers of the country, 
because he was part of the Constitutional Court. So, he could talk to the 
establishment, to the judicial system. And, on the other part you have Diego Martínez 
a person of the Comité Permanente por la Defensa de los Derechos Humanos. And 
Diego could talk to all the victims’ organizations who did not want impunity. And he 
could talk to different scholars and academics. 

       (Interview, July 2016) 
Together, these groups of intermediaries helped delegates reach an agreement on the 

Comprehensive System.  

When it appeared this was finalized, President Santos quickly organized an event on 

September 23rd, 2015 to announce the breakthrough. However, this preliminary agreement 

only contained 10 broad points, and it quickly became clear that many key details had not 

been made public. In fact, the day after President Santos’ event, the lead government peace 

negotiator Humberto De La Calle privately expressed concerns with the proposed system 
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(Interview, informal advisor, July 2016). Some of the points that had not been resolved 

during the September 23rd agreement included the number of magistrates in the Special 

Jurisdiction for Peace, and whether the transitional justice system would handle accusations 

that ex-Presidents were engaged in crimes. When these issues were resolved, a full draft of 

the transitional justice accord was publicly released on December 15th, 2015.162 However, this 

early contention ominously signaled problems ahead. As delegates worked through the nitty-

gritty of the country’s new transitional justice approach, there were extensive debates about 

key details and changes to the content of the accord.  

To promote the legitimacy of the transitional justice agreement, delegates emphasized 

that victims are at the core of the Comprehensive System. The agreement details the various 

ways victims shaped the Comprehensive System by participating in forums, traveling to 

Havana to share testimony, and submitting more than 17,000 proposals to the table. While 

this was not representative of the whole country, because many Colombians never went to the 

forums or used the webpage, it offered at least a sample of people engaging in the peace 

                                                             
162 The final agreement explained that there will be five Colombian justices in each of the chambers (for a total 
of 20 Colombian justices), plus four foreign jurists to oversee the process in an amicus curiae capacity (5.1.2 
part III 60). It also states that ex-presidents will not be judged by the SJP. If the SJP receives information 
implicating an ex-president, this will be referred to Congress, in accordance with Colombia’s Constitution (5.1.2 
part I. 32). 

Image 20: Celebrations in Bogotá as the government and the FARC signed 
a ceasefire agreement in June 2016. 
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process (Interview, July 2017). As Virginia Bouvier, senior advisor for Peace Processes at the 

United State Institute for Peace noted: 

It really broke open new ground. The idea that the victims should have something to 
say about what the agreement looked like. The notion that victims would be consulted 
about what the solution might be… the effort to ensure that there were delegations of 
victims who represented a broad range of different kinds of victimizations at the table 
in Havana, talking to both sides of the negotiating table about what it had meant, what 
the conflict had meant to them both personally but more broadly, and what they 
would have to contribute, in terms of solutions to the conflict.   

(Interview, May 2017) 
 
The government’s efforts to center the agreement on victims in part reflected a global shift in 

transitional justice. Some scholars have noted that transitional justice responses have moved 

from focusing on the prosecution of perpetrators to focusing on attention for victims, 

collective restoration, and reconciliation, as part of a global trend in international human 

rights, the Inter-American System, and the United Nations (Riaño Alcalá & Uribe, 2016; 

García-Godos, 2016) 

However, others were more skeptical about the extent to which officials were 

listening to victims’ perspectives at the peace dialogues. A leader in the region gave the 

example of a post-conflict minister and other government officials who visited the 

community and did not spend time listening to citizens or engaging in direct dialogue. While 

noting that these are democratically-elected representatives of the people which should be 

respected, she emphasized that the government was not doing enough to talk with victims, 

empowered community organizations, and social leaders directly. She stressed, “There 

should be a more direct and respectful relationship with the victims.” Instead,  

[Officials] go down to the territory to [supposedly] listen to the people, but when they 
arrive in the territory they don’t listen to people. They gather people together, they 
speak, and afterwards they hear from maybe a governor or mayor or other elite that is 
there, who are not the same political elites but other elites. And these strong, 
organized movements, do not have a direct dialogue with [the officials] 

(Interview, August 2016). 
In many cases, she explained, there still has been a lack of trust between the central 

government and rural communities. 
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Moreover, victims’ experiences and perspectives on the peace process were diverse, 

and some had opposing views on the type of transitional justice that should be established. 

One victim leader who traveled to Havana described using her platform as an opportunity to 

promote reconciliation and peace. When they turned on her microphone and she was given 15 

minutes to speak, she spoke in a nonviolent manner of forgiveness:  

I think they were surprised, no? At any moment, they thought if they opened the 
microphones and made this public, that someone would suddenly make their own 
judgment and punch them in the face. But I believe it was the opposite, I think the 
non-violence, I think it said that we are capable of forgiving them, of doing 
everything, this can be more forceful sometimes than putting them in jail, giving them 
life imprisonment. 

(Interview, August 2016) 
However, other victims explained that this type of forgiveness is very personal, and cannot be 

imposed by the state. As one woman told me, “what message does this send to the next 

generation? Join the guerillas and get away with it?” (Interview, August, 2016). Another 

victim whose uncle was kidnapped by the FARC and held in the jungle for 7 years explained: 

You can’t imagine what he suffered in the jungle, malaria, malnutrition, so many 
other kinds of horrors…they are supposed to get away with that? In Colombia we 
have people in jail for much smaller offenses…and the guerrillas murdered and 
kidnapped…they have to pay for their crimes. You can’t have peace without justice. 

(Fieldnotes, August 2016)  
Survivors have processed their trauma from the conflict in different ways, and while many 

victims supported the transitional justice agreement as an important step for peace, some 

victims did not accept the government’s compromises on their right to justice. 

While delegates presented the approach as “victim centered”, and took important 

steps to incorporate victims’ perspectives, at the end of the day the transitional justice system 

was a compromise between powerful political actors. As an Argentinian advisor involved in 

the negotiations explained: 

 The [Comprehensive] system that came from the agreement is a system that was not 
created to tackle the problem, but was created to solve the disagreement between the 
factions. So the design of the system should meet the interests of the parties that are 
affected, and both parties have people that can go to jail. People that don’t want to go 
to jail, and they are designing the system to meet their needs, not to tackle the 
problem of the crimes, you know…I mean the basic force driving the design of the 
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system is not to solve the crimes, but is to meet the needs of the designers. […]…And 
they keep saying that the victims are at the center, because that is the way they can 
set-up a common ground…so we need to see how it will work. And I think that as 
always in Colombia, it will depend on the political situation. 

(Interview, May 2016)163 
Even after the Comprehensive System was established, different stakeholders from the 

military and opposing political groups chipped away at the accord in ways that would serve 

their interests.  

 
The Comprehensive System for Truth, Justice, Reparation and Non-Repetition 

 A key reason selective decoupling was possible is because transitional justice, as a 

global norm, has a relatively indeterminate institutional statement. As Chapter 1 described, 

global models of transitional justice do not outline very clear rules for action with boundaries 

and guidelines. The measures are a toolkit rather than a prescriptive rule. Generally speaking, 

transitional justice measures are meant to ensure the rights of victims and pursue polysemic 

objectives such as peace, justice, and reconciliation. However, this broad and vague language 

allows the state extensive freedom of action. The malleability of transitional justice allows 

individuals with different political goals to promote these measures for diverging purposes. 

Outwardly, Colombia’s transitional justice agreement with the FARC follows global 

recommendations to pursue a comprehensive strategy that incorporates multiple measures 

simultaneously. The Comprehensive System includes five components that aim to offer a 

holistic approach to addressing human rights violations during the internal conflict with the 

FARC: 1) A judicial component called the Special Jurisdiction for Peace (Jurisdicción 

Especial para la Paz, JEP), 2) A truth commission entitled the Commission for the 

Elucidation of the Truth, Coexistence and Non-Repetition (Comisión para el Esclarecimiento 

de la Verdad, la Convivencia y la No Repetición), 3) A Special Unit for the Search of People 

deemed as Missing within the context and due to the conflict (Unidad Especial para la 

                                                             
163 He likened this to the situation in Argentina, is which laws were annulled and cases were reopened and 
people went to jail, emphasizing that change may not occur in one swoop but is part of a political process. 
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Búsqueda de Personas dadas por Desaparecidas en el contexto y en razón del conflicto), 4) 

specific reparation measures, and 5) guarantees of non-repetition. While all five elements are 

extremely important, this research examines the first component, the JEP, in the most depth, 

since this aspect was critical for reaching an agreement. As other observers have described, 

the JEP is considered the “heart of the peace agreement.”164 It is also the part of the 

agreement that clearly has been selectively decoupled from global norms.   

 

Examining the details of the JEP demonstrates how it breaks with global norms, by 

promoting alternative conceptualizations of justice and pursuing innovative methods. The 

JEP is described as the judicial measure tasked with investigating and punishing grave crimes 

under international human rights law, international humanitarian law, and the Rome Statute 

of the ICC for individuals who participated directly and indirectly in the armed conflict, 

including the FARC and state agents, as well as other actors in the conflict who financed and 

collaborated with paramilitary groups (if they have not been previously convicted for their 
                                                             
164 http://pacifista.co/guia-para-que-no-se-pierda-cuando-le-hablen-de-la-jep/ 

Figure 8: The five measures of the Comprehensive System 
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crimes) (5.1.2 part I. 32).165 The idea is that the bulk of individuals who benefit from 

amnesties are rank-and-file FARC members that demobilize. As a report by the International 

Organization for Migration explains, “amnesty arguably offers a politically and economically 

efficient means to reintegrate a large swathe of demobilizing guerrillas without clogging 

already beleaguered penal systems and creating enormous strain on state budgets” 

(International Organization for Migration (IOM), Mission in Colombia RPR Program 

Spotlight, December 2016). The agreement allows “the broadest possible” amnesties to the 

FARC, by granting amnesties and pardons for the crime of rebellion and other political 

crimes when these individuals submit to the Comprehensive System and contribute to the 

truth (5.1.2 part I. 23 and 24 and 27).166  

However, international crimes set out in the Rome Statute including crimes against 

humanity and war crimes (such as taking hostages, torture, rape, child abductions, forced 

disappearances, and extrajudicial executions), are not eligible for amnesty (5.1.2 part I. 25 

and 40). In these cases, individuals who share the truth and acknowledge responsibility for 

their crimes can receive five to eight years of an alternative sanction called effective 

restriction of liberty (5.1.2 part III 60).167 “Effective restriction of liberty” is not held in a jail 

                                                             
165 The role of third party actors in the JEP, such as the individuals who financed the conflict, has changed over 
time. While initially there was a plan in place to make this a requirement, revisions of the accord have made this 
voluntary. Meanwhile, the agreement notes that the judicial approach towards the FARC and state agents may 
be different, taking into account that the state has the right to exercise the legitimate use of force to protect and 
guarantee the rights of all citizens, but the JEP is meant to provide balanced, fair, simultaneous, and 
symmetrical treatment (5.1.2 part I. 32 and 34).  
166 These benefits only apply to the illegal armed group that signed the final peace agreement with the 
government—the FARC. Based on lessons from the transitional justice process with paramilitaries, the 
government created a strong system for determining who is eligible for the JEP. Membership in the FARC is 
determined based on a list provided to the demobilization zones, and individuals in the judicial system as FARC 
before December 1st, 2016. 
167 As this chapter will explain in greater detail, the JEP’s benefits are only given to individuals who cooperate 
with the process and fully confess to their crimes. Individuals who acknowledge their responsibility belatedly, 
after a charge has been filed, receive 5 to 8 years in prison. And lastly, anyone who is convicted of a serious 
offense without acknowledging truth and responsibility can receive 15 to 20 years imprisonment. In this way, 
the Special Jurisdiction for Peace offers a carrot-and-stick approach to pressure individuals that have been 
accused of international human rights crimes to collaborate with the transitional justice process. 
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or prison, but entails a restriction of freedoms and rights.168 It includes staying in specified 

areas during the hours established by justices and working on individual or collective projects 

such as building and repairing infrastructure in rural areas (schools, roads, health centers, 

community centers), substituting crops used for illicit purposes, and clearing and disposing of 

anti-personal mines and explosive remnants of unexploded ordinances (I, p.148-151). The 

crafters of the agreement describe this as a judicial response for Colombia’s peace process 

that has both retributive and restorative elements. Importantly, it also served as a key 

compromise for parties at the table who were unwilling to negotiate their own jail 

sentences.169 

The JEP is a conditional system: There are different types of judicial procedures for 

those who commit to tell the truth and accept responsibility and those who do not. According 

to the agreement, individuals can only access the special and alternative sanctions of the 

transitional justice system if they provide the truth (an exhaustive and detailed account of 

their actions), reparations to victims, and guarantees of non-repetition (5.1.2 part I. 13). This 

is meant to link different transitional justice measures. While information from the truth 

commission will not be directly used in court, perpetrators are incentivized to participate in 

all parts of the Comprehensive System in order to receive judicial benefits (Interview, 

February 2017). The process functions as follows:  

First, the Chamber for the Acknowledgement of Truth, Responsibility, and the 

Determination of Facts and Conduct (Chamber of Acknowledgment) collects information 

about crimes committed as well as an individual’s acknowledgement of his/her/their 

responsibility in order to determine further proceedings. The Chamber of Acknowledgment 

receives oral or written statements by individuals and groups in which they are expected to 

                                                             
168 Time spent in demobilization zones may count towards the sanction. 
169 This creates a path for a person who is convicted of murder, rape, and torture to serve five to eight years of 
effective restriction of liberty. 



 206 

share complete information about past events and acknowledge responsibility for crimes. The 

Chamber decides whether the acts described fall within the JEP’s competence. It also 

receives reports from other sources including the attorney general, the military justice system, 

and human rights organizations regarding the acts that were committed. It then contacts the 

individuals identified, so that the person has the opportunity to voluntarily provide his/her 

version of the events.170 The panel will ask for further information from the individual if they 

consider his/her acknowledgement of truth and responsibility incomplete. Individuals must 

provide all information within the time frame established by the panel, no later than the first 

two years of the establishment of the JEP, in order to be eligible for special treatment for 

crimes (5.1.2 part I. 47).171  

This structure has aspects that are both beneficial and challenging. For example, 

collecting information from a variety of sources allows the Chamber of Acknowledgment to 

acquire more complete evidence about whether an individual is telling the truth about an 

event. However, the Chamber may also receive contradictory information while working with 

so many sources, which could slow down the process (Fieldnotes, June 2018). In the end, the 

Chamber of Acknowledgment is responsible for deciding the accuracy and completeness of 

the confessions and will make provisional determinations regarding the most serious crimes 

and the alleged most responsible individuals. It is also in charge of determining which cases 

should be prioritized based on the most serious and representative conduct (5.1.2 part I. 48).   

Political crimes and related conduct that are not international crimes under the Rome 

Statute of the ICC, such as financing or supporting the rebellion or illegally possessing arms, 

are not prosecuted by the JEP. The Chamber for Amnesty and Pardon assesses the extent to 

which an action was linked to the rebellion, and is able to grant an amnesty or pardon to 
                                                             
170 This includes identifying the highest-ranking officials who may bear responsibility under command 
responsibility (5.1.2 part I. 48i). 
171 If there is a well-substantiated reason, this period can be extended by three months up to a maximum of three 
year. 
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individuals convicted of eligible political crimes. If a person is ineligible for amnesty or 

pardon, their case is referred to the Chamber to Define Legal Situations. This chamber selects 

and prioritizes cases and determines the next steps to define individuals’ legal situation. In 

addition, this panel establishes the legal situation of third parties (that did not belong to an 

armed group but financed or supported the conflict) who voluntarily present themselves 

before the JEP within its first three years of operation. (5.1.2 part I. 50).   

For individuals who do not acknowledge responsibility, their case is referred to the 

Investigation and Indictment Unit. This unit is composed of at least 16 Colombian 

prosecutors, who can collaborate with the office of the attorney general. They investigate the 

case, and if warranted, indict the individual before the Tribunal for Peace. The unit also 

determines appropriate protection measures for victims, witnesses, and other parties involved 

in the case (5.1.2 part I. 51).   

Lastly these panels send their conclusions to the Tribunal for Peace regarding the list 

of sanctions for individuals who acknowledged their crimes. Within the Tribunal there is a 

chamber for cases in which there was acknowledgement and recognition, a chamber for cases 

in which there was no acknowledgement and recognition, a chamber for reviewing cases 

from the justice system, and a chamber for appeals. Individuals who committed war crimes or 

crimes against humanity and acknowledged the truth and their responsibility before the 

Chamber of Acknowledgment can receive 5 to 8 years of effective restriction of liberty with a 

focus on redress and reparation. If a person acknowledges the truth and their responsibility 

for crimes belatedly, after a charge has been filed with the Investigation and Indictment Unit, 

the Tribunal for Peace will impose an alternative penalty of 5 to 8 years imprisonment. And 

lastly, if there is no acknowledgement of truth and responsibility and a person is convicted of 

a serious offense, they will receive 15 to 20 years imprisonment. The JEP is transitional, and 
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thus set up with a 10 year period to operate, with the possibility for an additional 5 years to 

conclude its activities and if it needs to receive further extensions (5.1.2 part I. 9). 

  

Figure 9: The JEP as a conditional system 

The crafters of the JEP capitalized on the fact that transitional justice has a relatively 

indeterminate institutional statement to argue that this approach still ensures victims rights to 

justice.172 The global transitional justice toolkit gives states quite a bit of flexibility for how 

to pursue justice. While the literature makes clear that impunity must be rejected and justice 

is an important way of letting go of hatred from the past, it also explains that transitional 

justice often requires deep concessions, which avoid revenge and focus on building a more 

peaceful future (Mutua, 2015). Normatively, transitional justice measures around the world 

have involved reduced prison sentences, in conjunction with amnesties for certain types of 

crimes, reparations, and truth-seeking measures. However, Colombia’s agreement takes this a 

step further, by questioning whether the justice component necessarily involves a prison cell.  

                                                             
172 Delegates at the negotiating table responded strongly to criticisms that crimes will not be sanctioned, arguing 
that jail sentences are possible (for individuals who do not cooperate). 
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In this case, advocates of the JEP argue that this is a reconsideration of how justice 

and punishment should be defined and realized. As one academic who was a proponent of the 

accord explained,  

The idea is that at the end of the day even if you go to prison 20 years, what we want 
to think about is that this should never happen again, that you can reintegrate into 
society at some point. That’s the reason why they are not giving life sentences….what 
the system is saying, you don’t punish people just to punish them or to end their life, 
you punish them in order for them to reflect and contribute to non-repetition. And 
that’s the important part. And that’s there.  

(Interview, July 2016) 
 
Other experts in Colombia noted all of the problems with the ordinary justice system, and 

argued that it had not prevented crimes and led to a safer society. The former Vice-Minister 

of Interior and Justice pointed out that during the conflict perpetrators knew they could face 

up to 60 years in prison for a massacre and that did not stop them from committing 

massacres. He described how “INPEC [the National Penitentiary and Prison Institute] cannot 

rehabilitate any of its inmates, it has 55% overcrowding, a very limited budget.” The point he 

argued was that with “a transitional justice strategy, the re-socializing function of the 

punishment can be much better achieved outside of jail. The Havana philosophy came a bit 

from that” (Interview, June 2016). Similarly, Virginia Bouvier, at USIP explained: 

I think this kind of solution with the effective restriction of liberty and the restorative 
justice is really based on an acknowledgement that full justice is impossible in most of 
these cases first of all, and second of all the justice system in Colombia is highly 
flawed!  You know 97% of the cases that go through the normal court process have 
impunity at the end. So there is, for all the discussion about the new system being set 
up…it’s probably not going to be that bad. It’s pretty easy to do better than what 
currently exists. And the other thing is that the jails are highly overcrowded, it’s a real 
humanitarian crisis right now. So figuring out how not to have a new flood of people 
flooding the jails is also important. 

(Interview, May 2017) 
This reconceptualization of punishment and its purpose in Colombia was part of a 

larger conversation with international organizations. In particular, a June 2015 International 

Center for Transitional Justice brief on Colombia by the organization’s vice president, Paul 

Seils, presses for a reconsideration of the objectives of punishment. Seils (2015) argues that 
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punishment can be retributive as well as reformative and communicative in its aim to express 

appropriate condemnation for the conduct in question and have the offender see the error of 

his/her/their ways. According to this view, incarceration may not always be necessary, and 

alternative measures such as financial penalties, temporary exclusion from political office, 

and community service can help meet the goals of punishment. Seils (2015) makes the case 

that international law provides relatively vague guidelines on what kind of sentences are 

acceptable for addressing serious international crimes. The United Nations and Inter-

American System advise that states should ensure that punishment is proportional to the 

crimes and lenient sentencing does not become a manner of impunity (Seils, 2015). However, 

he argues that in cases such as Colombia, it may be impossible to impose a penalty that is in 

any way proportional to the gravity of the crimes. Referring to the 2005 Justice and Peace 

Law for paramilitaries he contends, “a five- to eight-year sentence for the leader of a 

paramilitary group in respect of tens or even hundreds of murders cannot be described as 

proportional” (Seils, 2015, p.6). The report suggests looking beyond incarceration and 

retribution towards expressions of social condemnation that aim to persuade reform. 

However, the Office of the Prosecutor (OTP) at the International Criminal Court has 

responded differently to the transitional justice agreement for the paramilitary (which entailed 

greatly reduced sentences) versus the agreement with the FARC (which proposed alternative 

sentences), noting that it is wary of Colombia’s proposal to establish a “restriction of liberty” 

instead of prison sentence. The OTP accepted the transitional justice compromise developed 

during the Justice and Peace Law, in which paramilitaries accused of grave human rights 

violations received a more lenient sentence of 5-8 years in prison. However, the OTP sent a 

letter to the Colombian government in 2013 warning that “since the suspension of a prison 

sentence means that the accused spends no time in prison, I wish to advise you that this 

would be manifestly inadequate for individuals who appear to be among those who bear the 
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greatest responsibility for the commission of war crimes and crimes against humanity.” She 

explains that she has come to this decision based on “the most reasonable legal 

interpretation” of the Rome Statute, and considered the matter in light of its potential to set a 

precedent for other cases before the Court.  

While the OTP sought to privately pressure the government to strengthen the JEP 

with harsher punishments during negotiations, the prosecutor publicly supported delegates’ 

efforts to reach a peace accord. After the first announcement on September 23rd, the ICC 

released a statement from the Office of the Prosecutor (OTP) noting that this agreement 

marked a significant step toward ending Colombia’s decades-long armed conflict and “any 

genuine and practical initiative that achieves this laudable goal, while paying homage to 

justice as a critical pillar of sustainable peace, is of course welcomed by my Office”.173 In 

subsequent reports, the OTP hesitated to take a strong position on the effectiveness of the 

restriction of liberty. The OTP explained in its report on preliminary examination activities in 

November 2016 that it had “not formed a specific or final position” and wrote in November 

2017 that “the effectiveness of such sentences will depend on the nature and the scope of the 

measures” and the “Office will continue to examine developments relating to the 

establishment and implementation of the [JEP]” (ICC, 2016; ICC, 2017). Government 

representatives were aware that their approach was “breaking new ground” at the 

negotiations, and noted with uncertainty that they still did not know whether their proposal 

for “special restrictions of liberties [the 5-8 years of alternative sanctions] with reparation 

activities, out of prison but in particular places, [would] fulfill the international standard of a 

proportional sanction for an international crime or not” (Interview, Office of the High 

Commissioner for Peace, May 2016).  

 

                                                             
173 https://www.icc-cpi.int/Pages/item.aspx?name=otp_stat_24-09-2015 
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Contentious Responses 

Both national and international reactions to the government’s transitional justice 

agreement with the FARC were extremely polarizing. While some Colombians and 

foreigners praised the agreement extensively, others published scathing criticisms. These 

responses intensified as political struggles over how to implement and change the accord. 

Some Colombians and foreigners commended the transitional justice agreement as a 

major break-through in the peace process. Advocates of Colombia’s proposed 

Comprehensive System complimented the approach for successfully dealing with the 

discordance of needing to secure an end to the conflict while securing meaningful 

punishments for serious crimes. A Colombian academic who cofounded an organization 

dedicated to political dialogue told me, “I do think that it is the most sophisticated agreement 

on transitional justice so far” (Interview, July 2017). The United States Institute of Peace 

hailed the accord as “historic and innovative,” lauding the proposed measures as a new model 

for other conflict zones seeking a way out of war.174 Virgina Bouvier explained, “I think that 

the Colombians have found an innovative way to address some of the real dilemmas that 

peacemakers have. It’s not a perfect solution. But it’s a good try at trying to find something 

that does work” (Interview, May 2017). Representatives from the United Nations 

commended the agreement for placing victims at the center of the peace process and not 

subjecting grave human rights crimes to amnesties.175 At the end of 2016, President Santos 

was awarded the Noble Peace Prize for his efforts to end Colombia’s civil war.  

However other international organizations, including Amnesty International and in 

particular Human Rights Watch, found major flaws with Colombia’s proposed approach. 

Human Rights Watch called the announcement “Agreeing to Impunity” and argued that while 

                                                             
174 https://www.usip.org/publications/2015/09/qa-colombia-breakthrough-world-model-peace-talks 
175 https://news.un.org/en/story/2015/09/509562-colombia-ban-welcomes-significant-progress-towards-
reaching-final-peace 
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it may encourage confessions, it will deny justice to thousands of victims by allowing those 

most responsible for grave human rights abuses to avoid meaningful punishment.”176 

Comparing Santos’ 2015 transitional justice agreement with Uribe’s 2005 transitional justice 

agreement, a researcher at Human Rights Watch explained that while Uribe’s original 

proposal was much worse “in the end, the Constitutional Court made sure paramilitaries 

would go to prison, which is much stronger than what has been agreed with the FARC at this 

point” (Interview, April 2017). 

Human Rights Watch’s response was in large part developed by the Americas 

Director and researchers from the Southern Cone, who fought for accountability measures in 

Chile and Argentina at the end of the military dictatorships. As an expert at the Ministry of 

Justice explained  

My impression is that what they want to defend is the standard. Because Jose Miguel 
Vivanco [the Americas Director] being a Chilean himself and having fought so hard 
to build the idea of the duty of the state to prosecute… to investigate, prosecute, and 
punish gross human rights violations. My impression is that what they want is not to 
sacrifice what they have gained in terms of the standard. And they don’t care if with 
that project, they end up sacrificing us being able to negotiate our peace agreement. 

(Interview, June 2016)  

This view was shared by a Colombian researcher at a think tank who described how he 

engaged in debates over ‘what the international standards for justice during a negotiation 

should be’ with experts from around the world, including South Africa, Rwanda, and 

Malaysia, at a transitional justice workshop in 2016. He told me that individuals from the 

Southern Cone were the “purists”, and “when we had this discussion with Chileans, the 

Chileans were like the ‘law is the law’ there is no way to be more flexible. And we 

[Colombians] basically said, if the justice standard impedes peace, the standard is bad” 

(Interview, May 2016). A senator from the left explained that while he very much respected 

the role of international human rights organizations, it was imperative for even the most 

                                                             
176 An initial response from the Americas Director at Human Rights Watch is available here: 
https://www.hrw.org/news/2015/12/22/colombia-agreeing-impunity 
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radical critics to understand that this was a real opportunity to end conflict and address the 

needs of eight million victims. He argued that they should engage in a more ethical 

consideration of their criticisms given the importance of peace for Colombia (Interview, July 

2016). 

Delegates at the 2012-2016 peace negotiations emphasized that Colombia’s 

agreement was developed under circumstances that were very different from other transitions 

in Latin America. Moreover, proponents of the accord argued that foreign critics were 

disconnected from the political reality in Colombia. As one academic explained,  

I think they don’t understand, I mean sometimes I really felt that they [Human Rights 
Watch] were detached from the realities of our, of what’s going on, on the ground. 
And it was like, talking from Washington, that’s easy to say. But many of the victims 
really were not asking for strong prison times for members of the FARC or the army. 
Some of them, I’ve been talking to many of them, were asking you know ‘we want to 
know the truth, we want to know the motives, we want reparations. What we care 
more about is that we don’t want to live in the conditions that we’re living in because 
we were victims in the past.’ Putting them in jail is not going to change our lives. Of 
course, we want a judicial procedure, that probably says ‘you know, this person was a 
responsible one.’ But victims do not equate prison with justice. That’s a fiction. And I 
think the understanding of impunity that was promoted by the Centro Democrático, 
that is still promoted…is a really restrictive account of what impunity is about. I think 
precisely when we think about the idea of dismantling a culture of impunity, it means, 
acknowledging the wrong doings of the past, transforming the conditions of victims, 
and ensuring that this never happens again.  

(Interview, July 2016) 
Part of this debate centered on what victims, social leaders, and human rights groups wanted 

in the transitional justice agreement. Advocates of the accord emphasized that Colombian 

human rights organizations were backing the agreement and supporting the peace process. 

They made the point that Human Rights Watch was focusing too strongly on punishment and 

selection, without listening to Colombian groups that supported peace (Interview, Ministry of 

Justice, June 2016).  

However, a researcher at Human Rights Watch defended their stance by arguing that 

the organization’s view was consistent with the concerns of some NGOs in Colombia who 

were not in a political position to make similar demands. He explained, 
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First, let me say that some [human rights groups in Colombia] were skeptical about 
some issues of the peace process, but were not that comfortable raising the issues 
publically, in part because they didn’t want to be misused by the opposition, and in 
part because it would create lots of fights and controversy with other partners in 
Colombia. Secondly, most of them thought that peace is so important that they were 
willing to give up more than what we would be willing to give. Or they had other 
calculations of what was possible and what was not possible. And that is in part 
shown by the fact that now as the demobilization moves forward and with the peace 
deal signed and closed…many NGOs have been willing to speak up strongly and raise 
concerns about the deal. 

(Interview, April 2017). 
 In practice, however, some media outlets meshed criticisms from Human Rights 

Watch with arguments that former president Uribe’s right wing Centro Democrático party 

launched against the accord. This was ironic and unintentional, since, as the Human Rights 

Watch researcher explained, “Human Rights Watch has long been an outspoken critic of 

Uribe and his administration’s terrible human rights record” (Interview, April 2017).177 While 

Human Rights Watch sought to separate itself from Uribe’s opposition to the peace process, 

right wing parties on the ground focused on the issue of impunity, as they launched a “no” 

campaign to discredit the accord. 

 
 

Plebiscite  
 From the beginning of negotiations in Havana, delegates agreed to have some kind of 

referendum. While this was not a political or legal requirement, the government decided to 

take this approach for two reasons. First, because the peace talks were not just about 

demobilization, but also about changing certain structural features that had led to the 

violence, including land. And second, because delegates realized that there were problems 

with negotiating an agreement in Havana, a location far removed from Colombia (Jaramillo, 

                                                             
177 The researcher clarified that Uribe wants full accountability for the FARC and no accountability for the 
army, whereas Human Rights Watch wants accountability for both the FARC and the army. He explained that 
they were willing to accept some concessions for the FARC because they were demobilizing, which they would 
not accept for the army. “So if anything, our position is very different...it’s the opposite of Uribe” (Interview, 
Human Rights Watch, April 2017). 
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2018). 178 After the Colombian government and the FARC published a 297 page final accord 

in August 2016 and held a signing ceremony in Cartagena in September 2016, they gave the 

Colombian public the opportunity to vote on this agreement in October 2016 (referred to as 

the Cartagena Agreement), before anything was put into force.  

President Santos and the “yes” campaign would often say, “We’ve had to swallow 

really big toads.” He used this expression to describe how Colombians have had to accept 

seemingly unbearable concessions in the name of peace with the FARC. Some of the “toads” 

that Colombians had to swallow included the fact that 1) those most responsible for atrocious 

crimes may never spend a day in jail, 2) individuals who committed grave crimes under 

international law could still participate in politics and be elected by popular vote, and 3) drug 

trafficking would be considered a political crime subject to amnesties. The “yes” coalition 

explained that this was an historic opportunity to build peace in the country, which required 

difficult compromises.     

However, opposition groups responded strongly to these concessions, forming a “no 

campaign” of Colombians who planned to vote against the accord with the FARC. The “no 

campaign” was led by a coalition of former President Uribe’s supporters, a right-wing party 

called the Centro Democrático, who argued that they ‘wanted peace, but not this way.’ While 

the campaign targeted numerous aspects of the accord, criticism of the JEP was a core issue 

for political parties against the agreement. As then senator for the Centro Democrático Iván 

Duque explained in August 2016, “simply put, the ‘yes’ campaign is going to have a position 

that for some of them it is legitimate to swallow toads, and the ‘no’ is taking the position that 

the are some toads that, by principle, legality, and commitment to international law, we 

cannot swallow.”179  

                                                             
178 https://soundcloud.com/chromeradio/chrome360-colombia-in-conversation-roddy-brett-sergio-jaramillo-
caro?in=chromeradio/sets/chrome360-colombia-playlist 
179 https://www.semana.com/nacion/acuerdo-final-de-paz-con-las-farc-en-2016/articulo/ivan-duque-hay-unos-
sapos-que-no-nos-podemos-tragar/491361 
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While the “no” campaign engaged in a political struggle to secure stronger penalties 

for the FARC, delegates from the peace talks emphasized that this would be impossible. 

During our interview, the High Commissioner for Peace challenged:  

This issue with sapos [toads] depends on your perspective. If you look at it from the 
standard of ordinary justice, well obviously nobody is going to prison for 30 years. 
But if you look at it from the standard of what normally happens in a peace 
negotiation... Show me another peace negotiation where the guerilla has agreed to 
stand up for international crimes? Tell the truth? Accept these things that we 
developed, that we call effective restriction of liberty? So forth...  

(Segio Jaramillo, Interview, Feb 2016). 
Since the government felt strongly that they could not compromise on the severity of FARC 

sentences, they considered other means to appease the “no” coalition.  

 On October 2nd, 2016, the “no” campaign narrowly won the plebiscite, as Colombian 

voters rejected the first peace agreement between the Government and the FARC 50.21 to 

49.78 percent. A significant factor driving this defeat came from people against the type of 

justice that was proposed in the transitional justice agreement.180 A journalist described 

                                                             
180 Numerous additional factors contributed to this defeat including a low turnout—less than 38 percent of the 
electorate cast a vote and “no” won by fewer than 54,000 votes—as well as the fact that voter linked the 
plebiscite to very low approval ratings for President Santos. Moreover, there was an unscrupulous media 
campaign by ex-President Uribe and the “no” campaign to misrepresent the content of the accords, fuel 
indignation, and mobilize voters in opposition. For example, the “no” campaign targeted Colombians on the 
border by arguing that the agreements would turn Colombia into the next Venezuela, and they convinced radical 
religious groups that the peace accords imposed a “gender ideology” against family values. 

Image 20: Advocates for the “no” campaign 
hold up signs opposing the accord “Yes to 
peace but not this way”. Ex-President Uribe 
collected over one million signatures from 
Colombians against the agreement. 

Image 21: Taxis around Cartagena display anti-
President Santos posters. Opponents framed the 
plebiscite as a referendum on President Santos, whose 
approval rating sank to 21 percent in a May 2016 
Gallup poll.   



 218 

talking to people who voted “no” on the day after the plebiscite that told her that the number 

one reason they voted “no” was because they wanted to see the FARC leadership go to 

prison. Many Colombians had the perception that the transitional justice sentences were not 

enough and would not be enforced. Moreover, Colombians were frustrated with corruption in 

the country, and felt it would not be fair to let criminals become politicians (Interview, 

January 2017).181 

Meanwhile, Colombians who voted “yes” expressed frustrations that the people who 

voted “no” live in major cities and would continue a war in the countryside that they did not 

directly experience. Maps of the plebiscite indicate that in general, rural victims living in the 

peripheries of the country with ongoing conflict, predominantly voted in favor of the accord 

while the country’s interior voted against it.182 As a human rights defender described, 

Colombians have had very different experiences with the conflict, “there are two countries 

here. For people who aren’t living this war it is easy to disagree with the accords and hope 

that the government kills all the guerrillas” (Interview, April 2016). According to an advocate 

of the peace process, the “middle classes do not understand this country. They live in Bogotá 

or they live in Cartagena, or they live in Medellín [major cities], but they don’t realize what is 

Caquetá, what is Putumayo, what is Chocó [areas with ongoing conflict]. They’ve never been 

there. They’ve seen it only through TV” (Interview, July 2016). Moreover, the human rights 

defender tied this to a lack of faith in the government. As she described “we have had so 

many peace processes and in the end nothing, always nothing” (Interview, April 2016).  

Importantly, the defeat at the plebiscite meant that President Santos did not have a 

mandate to implement the accords, and this nearly ended the peace process. However, as the 
                                                             
181 President Santos was tangled up in a massive corruption scandal surrounding the Brazilian construction 
company Odebrecht, having illegally received millions of dollars for his 2010 and 2014 campaigns. In 
Colombia, it is against the law to receive campaign financing from overseas companies. 
https://www.reuters.com/article/us-colombia-odebrecht-santos-idUSKBN16L2BP 
182 For example in the department of Chocó, a primarily Afro-Colombian region on the Pacific Coast that has 
continued to experience intense armed conflict, 80% of voters voted “yes.” https://www.bbc.com/news/world-
latin-america-37537252 
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High Commissioner for Peace explained, the referendum was never about “yes or no”, since 

the opposition had always said they were for peace. Delegates took the defeat at the plebiscite 

as an opportunity to go back and address criticisms (Jaramillo, 2018). The government and 

the FARC returned to the negotiating table and the government engaged in 3 renegotiations: 

1) with the opposition party, 2) with civil society groups and the “yes” vote pressuring the 

government to quickly come up with a new agreement that retained the original principals, 

and 3) with the FARC. Less than 2 months later, on November 24th, 2016 the government 

and FARC signed a revised accord at a small ceremony in Bogotá. Instead of holding another 

plebiscite the agreement was ratified by Congress, six days later (this agreement is known as 

the Bogotá agreement).  

 

Figure 10: Timeline of the 2012-2016 peace negotiations between the Colombian government and the FARC 

The government made revisions and adjustments to the selective decoupling of 

Colombia’s transitional justice agreement with the FARC over time. Between the Cartagena 

agreement (in September) and the Bogotá agreement (in November) the government 

reviewed suggestions for changes to the accord. While the government felt strongly that they 

could not create harsher sanctions for the FARC, as this would threaten the entire accord, 
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they sought to appease the “no” campaign in other ways. As the Office of the High 

Commissioner for Peace explained, the Bogotá agreement incorporated all of the “no” 

campaign’s 60 suggested modifications except for two—1) that the FARC would serve 

ordinary jail sentences and, 2) that the FARC could not participate in politics—since these 

points could have undone the accord.183 In some ways, the new accord clarified aspects of the 

initial peace agreement that had been unclear, such as the size of the area where convicted 

individuals serve alternative sanctions. However, other revisions responded to particular 

political interests.  

Changes to the JEP between the Cartagena agreement and the Bogotá agreement 

demonstrate how political struggles have shaped the selective decoupling of transitional 

justice in Colombia. The disagreement over how to define command responsibility highlights 

this process.184 Command responsibility refers to the criminal responsibility of a superior 

who either directly orders his/her subordinates to carry out unlawful acts, or indirectly fails to 

prevent or punish his/her subordinates carrying out unlawful acts. While low ranking soldiers 

tend to be the first to be held accountable for carrying out crimes, the concept of command 

responsibility allows prosecutors to show that superiors higher up the chain of command may 

also be responsible for grave crimes. In Colombia, stakeholders realized that this definition 

could be critical for determining the accountability of Colombian military personnel involved 

in the so called “false positive” killings, in which army brigades around the country routinely 

executed innocent civilians under pressure to show positive results in the military’s fight 

against guerrillas.  

                                                             
183 The High Commissioner for Peace emphasized that the guerrillas would never have signed a negotiated 
agreement to leave their weapons if there was no exchange to transition to politics. 
http://m.eltiempo.com/amp/politica/proceso-de-paz/sergio-jaramillo-explica-como-se-logro-la-paz-con-las-farc-
247388?__twitter_impression=true 
184 This is one important example, although there were other problematic changes to the agreement, such as 
removing references to gender and LGBTI people, as well as eliminating positions for international justices. 
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Although Colombia is a state party to the Rome Statute, various drafts of the JEP 

have adopted a definition of command responsibility that is different from how this has been 

defined under Article 28 of the Rome Statute of the International Criminal Court. After the 

Cartagena agreement was released, both national and international groups criticized the 

definition of command responsibility for opening up the possibility that some commanders 

could evade justice, because the definition required greater evidence to prove that superiors 

were involved in crimes than what is required by international law.185 When the agreement 

was later defeated by a narrow margin at the October plebiscite, delegates had an opportunity 

to address the concerns raised by human rights groups in their revised accord, the Bogotá 

agreement. At the outset, the revised accord appeared to fix some of the flaws identified by 

human rights groups, and an early Human Rights Watch analysis of these revisions praised 

the new agreement for explicitly “linking of the definition of ‘command responsibility’ to 

Article 28 of the Rome Statute”.186  However, hours before signing the peace agreement 

President Santos yielded to pressure by the military to remove this direct reference to Article 

28 of the Rome Statute. A former army general described what happened from his 

perspective:  

The agreement acquired “un mico” [His friend chimed in to translate this into English 
“they tried to pull a fast one.”]… It seems they communicated with Vivanco [from 
Human Rights Watch] in Washington, to sneakily include under the table, Article 28 

                                                             
185 For example, under international law, a superior can be held accountable based on “actual knowledge” or 
“inferred knowledge”. Inferred knowledge requires a lower standard of proof than actual knowledge, because it 
allows a prosecutor to argue that based on the information a superior had, he/she should have concluded that 
atrocities were being committed. In other words the prosecutor needs to prove that the superior had reason to 
know or should have known, even if they do not have direct evidence that the superior did know. However, the 
Cartagena agreement does not make clear that inferred knowledge is part of the definition of command 
responsibility nor does it reference Article 28 of the Rome Statute. Instead, it simply says that responsibility will 
be based on effective control over the conduct, given information at their disposal before, during, and after the 
realization of the respective conduct, as well as on the means they had at their disposal to prevent what occurred 
or respond accordingly (See p.137 of the agreement for a definition of command responsibility for the armed 
forces, and p.146 for a definition of command responsibility for the FARC 8.24.2016.). This definition also 
raised a second concern. Instead of requiring evidence that superiors had effective control over their 
subordinates (which is the standard of international law), the definition required evidence that superiors had 
effective control over the specific actions. This is much more difficult to prove, and could allow commanders to 
contend that they are not liable for crimes committed by their subordinates. 
186 https://www.hrw.org/news/2016/11/23/letter-president-santos-new-peace-agreement-farc 
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of the Rome Statute, which establishes command responsibility. The objective, what 
they were looking to do, was to put all the generals in jail, and the commanders. For 
only having been a commander of troops that were 300 kilometers away…if they 
committed an error, I go to jail. They thought this trap wouldn’t be discovered, it 
generated a crisis, active armed forces went in front of the president, it was something 
complicated…they solved this problem, but it created the bad faith that has 
accompanied this process. 

(Interview, June 2017) 
On the day that a new peace accord was signed in Bogotá, November 24th, 2016, a joint 

communication listed a series of corrections to the document that had been reviewed and 

published on November 12th, 2016, including a note that the negotiating teams eliminated 

references to Article 28 for the army.187  

The “yes” campaign’s defeat at the plebiscite did not end the peace process, as the 

government managed to pass the revised accord through Congress, however it signaled grave 

political challenges facing future implementation. Many Colombians felt deceived by the 

outcome. As one person told me, “Santos always said that the people would have the last 

word. But after what happened at the plebiscite it didn’t feel like they actually got a say” 

(Fieldnotes, January 2018). I spoke with Senator Paola Holguín from the Centro 

Democrático, who argued the current government betrayed Colombia’s democracy by 

ignoring the results of the plebiscite (Fieldnotes, June 2017). In the following year, her party 

led a strong campaign to elect members of the Centro Democrático to Congress, as well as 

the candidate Iván Duque to the presidency in 2018.  

 

Future Decoupling 

Since the peace agreement was signed, Colombia’s Congress and Constitutional Court 

have had further opportunities to modify the state’s transitional justice approach as the peace 

agreement has been translated into laws. As the International Organization for Migration 
                                                             
187 In January 2017, Prosecutor Bensouda of the ICC publicly intervened to argue that the definition should meet 
the standards of Article 28 of the Rome Statute. However, Congress followed the precedent of the agreement 
and crafted implementing legislation that falls short of international standards. 
http://www.semana.com/nacion/articulo/deseo-corte-penal-internacional-justicia-transicional-en-
colombia/512820 
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(2017) notes, the transitional justice agreement in the peace accord defers to future 

deliberations for some critical details, such as the relationship between different measures in 

the Comprehensive System, and the participation of victims during perpetrator testimonies. 

Within the JEP alone, the government has needed to create three additional laws—a 

constitutional amendment, a statutory law to implement the law, and ordinary law to govern 

procedures.188 Efforts to pass this implementing legislation have stoked political debates. In 

particular, there have been legal battles over initiatives to modify the transitional justice 

agreement and add controversial provisions. This has again shifted the selective decoupling 

of transitional justice in Colombia, and in some cases led to less austere and comprehensive 

measures for addressing past crimes. Politically powerful individuals continue to resist 

accountability measures by pressuring the state to adjust how transitional justice measures are 

established at the outset. Meanwhile, human rights advocates have noted with concern that 

initiatives to rewrite the accord, alongside slow progress implementing the agreement and a 

failure to deliver key programs, is pushing victims to the periphery and endangering the 

potential for sustainable peace to take hold.189 

The JEP opened its doors to the public in March 2018 to begin considering the cases 

of 6,094 former FARC members, 1,792 members of the armed forces, 44 civil servants, and 6 

private citizens, in spite of the fact that all of the implementing legislation was not in place, 

leaving some uncertainty about individuals’ legal situation.190 As historical precedents from 

the transitional justice process with the paramilitaries demonstrate, rulings by the 

Constitutional Court and other legal challenges could continue to change the agreement in the 

months to come. For example, a provision in the original peace accord that would have 
                                                             
188 Congress passed the constitutional amendment in March 2017 and the Constitutional Court approved it with 
minor modifications in November 2017. Congress passed the statutory law in November 2017, however the 
Constitutional Court has not completed its review. Most recently, Congress passed the ordinary law in June 
2018. It will take months for the Constitutional Court to complete its review (https://adamisacson.com/the-past-
week-in-colombias-peace-process-18/). 
189 http://www.lawg.org/storage/documents/Colombia_Peace_Update_July_2018_Formatted.pdf 
190 https://colombia.unmissions.org/sites/default/files/n1808241_en.pdf 
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compelled civilian third parties that were alleged to have authored crimes against humanity 

and war crimes—such as landowners, businessmen, and organized crime figures—to appear 

before the JEP, was removed due to a Constitutional Court ruling and replaced with a 

provision that makes this voluntary (Isacson, 2017; International Crisis Group, 2018).191  

In other cases, the agreement was unclear about certain aspects of the JEP, which has 

opened the possibility for subsequent political struggles to adjust the severity of punishments. 

For example, while the accord details what FARC sanctions will look like, it is less clear 

about how the transitional justice system will address crimes committed by state agents, aside 

from saying that they “shall receive differentiated, equal, equitable and simultaneous special 

criminal treatment” (Chapter II, Article 8). As a result, different parties have sought to 

determine how these crimes will be handled. When Colombia’s Senate approved the JEP’s 

procedural law in June 2018, it included an amendment that freezes trials for the military and 

police for up to 18 months until there is a special and differentiated process for these cases. 

Legislators from Colombia’s right wing political party have contended that members of the 

government’s security forces cannot be tried on equal footing with illegal insurgents from the 

guerrilla.192 According to a former general, justices and commissioners at the Comprehensive 

System were selected by biased leftist communists, and the armed forces are at risk of being 

wrongfully imprisoned by a “cartel of witnesses” presenting false testimony (Interview, June 

2017). Paloma Valencia, the Centro Democrático Senator who led this amendment also 

implied that the JEP would be partial, explaining that it is unacceptable for the armed forces 

                                                             
191 While third parties are no longer required to submit to the JEP, some experts I spoke with noted that they 
hoped confessions by state agents and the FARC could help identify businesses and other interests behind the 
conflict. This could pressure third parties to voluntarily submit to the JEP or face investigations in the ordinary 
justice system (Fieldnotes, June 2018). 
192 While there is a relatively clear understanding of what sanctions will look like for the FARC, the government 
is still working on legislation to determine sanctions for its own forces (fieldnotes, June 2018). The CD has 
argued that any crimes the military might have committed in the course of the war while trying to fulfill their 
duties to defend the state, are not equivalent to those committed by the FARC, who they see as mere criminals, 
not political actors. The CD has also questioned the impartiality of some of the judges chosen for the JEP, given 
that some of the magistrates have worked with human rights organizations. In their view, members of the 
security forces will not receive a fair and impartial judgment through the JEP. 
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to be judged in a tribunal designed by the FARC for the FARC.193 In contrast, international 

observers such as Seils (2015), the vice president of the International Center for Transitional 

Justice, have argued that state agents may require a heavier punishment than members of the 

FARC, “to reflect the solemn role of the armed forces as guarantors of the constitution and 

citizens of the country” (p.2). Meanwhile a researcher at Human Rights Watch contended that 

if sanctions for the armed forces are different this should be out of consideration “that they 

are not giving as much in exchange, they are, obviously, not handing in their weapons, they 

are not demobilizing…so there is less of an argument to think this is an element of 

transitional justice” (Interview, April 2017). By failing to clearly specify how treatment of 

state agents will be differentiated but equal to sanctions for the FARC, the agreement has left 

openings for further selective decoupling. 

In particular, there are expectations that this agreement could change further, when 

Centro Democrático President elect Iván Duque assumes power on August 7th, 2018. Duque 

actively supported the “no” vote in October 2016, and was the main plaintiff in the May 2017 

Constitutional Court decision to strip much of the legislative “fast track” authority to pass 

laws to implement the peace accord — a key reason many of the peace agreement 

commitments have not become law. Moreover, Duque was hand picked by former President 

Uribe as Colombia’s next leader.194 Uribe used the plebiscite to build his 2018 electoral 

campaign. His popularity remained so high in Colombia that for the better part of 2017 up to 

one in five voters said that they would vote for “whomever Uribe chooses.”195 Duque is 

proposing major changes to the JEP including stronger penalties than the effective restriction 

                                                             
193 http://www.eltiempo.com/politica/partidos-politicos/paloma-valencia-defiende-modificaciones-a-la-jep-
238544 
194 Duque won in an historic election against the leftist candidate Gustavo Petro, both a former member of the 
M-19 guerrillas and former mayor of Bogotá. Petro was an important figure in the 2006 parapolitics scandal, 
presenting Congress with evidence of collusion between paramilitary leaders and politicians. He publically 
accused former president Uribe, his family, and his allies of being involved in parapolitics and many were 
eventually convicted. 
195 http://www.as-coa.org/articles/colombia-update-five-issues-hovering-over-sundays-election 
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of liberty, separate treatment for state agents, removing amnesties for the crime of narco-

trafficking, and forbidding guerrillas who have committed war crimes from holding office 

until they have paid their penalties.196 While the Constitutional Court has prevented the next 

president from ending the accord, ruling that the next three governments are obliged to 

preserve the content, commitments, spirit and principles of the final agreement, experts worry 

that the subsequent government will try to erode and bend the agreement, so that many 

aspects of the accord go unfulfilled (International Crisis Group, 2018).197  

This is combined with the fact that one of the historical precedents plaguing the 

proposal for the JEP and the Comprehensive System more generally is the government’s 

tendency to establish complicated and ambitious programs that are difficult to coordinate on 

the ground. As evidenced by the transitional justice agreement for paramilitaries, policy-

practice decoupling can happen due to a lack of capacity and a lack of will. As a researcher at 

a Colombian think tank reflected, “I had two initial impressions. One as a Colombian, as a 

citizen, saying ‘well this actually might work. This is by far the best proposal of transitional 

justice that I have ever been presented as a Colombian citizen.’ But now, as someone that is 

very interested in this topic, I care about how things work and have a little bit of knowledge, 

my second impression was ‘this is going to be extremely difficult to implement.’ And this is 

without touching all the political issues around it, just from a technical perspective” 

(Interview, July 2016). Meanwhile, the High Commissioner of Peace himself disclosed, “I do 

think that our system is over-ambitious, and it’s going to have a huge challenge in 

                                                             
196 According to the agreement, individuals who are convicted of a crime under the JEP are not disqualified 
from political participation (5.1.2 part I. 36). The peace agreement gives the FARC political party five seats in 
the Senate (out of 107) and another five in the House of Representatives (out of 171) for a period of eight years, 
starting in 2018. This was very controversial during debates, and is one of the most unpopular aspects of the 
peace agreement. It was a core demand of the FARC, who would only give in their weapons if they could 
participate in politics. Because of the time it has taken to set up the JEP, the Constitutional Court decided that 
the FARC can begin participating in politics before any transitional justice rulings, so long as they sign a 
commitment to fully cooperate with the Comprehensive System once it is up and running (International Crisis 
Group, 2018).  
197 https://www.thedialogue.org/analysis/duques-peace-colombias-new-president-and-the-future-of-the-peace-
process/ 
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implementation” (Interview, February 2016). Delegates in Havana established a 

Comprehensive System with multiple measures including a judicial procedure, truth 

commission, and reparation measures, however, the government is still figuring out how to 

handle these different elements working together in practice (Fieldnotes, June 2018).  

Experts also worried about a lack of will. The researcher at the think tank explained 

further,  

This special place where you’re going to be for 5-8 years, that’s a really nice idea, it’s 
impossible to enforce. There’s no way we’re going to control that, and even if it 
works to a certain extent for the majority of the FARC rebels that can be concentrated 
in an area and use to live in the countryside and you can find a way to make an army 
perimeter around them, that will work fine. But, when you start going up the chain of 
command and those responsible for the crimes, including state actors, politicians, land 
owners, entrepreneurs, top militaries, this kind of sentencing is very abstract, is very 
difficult to enforce, and it’s going to be a de facto amnesty… if you’re rich and 
powerful  

(Interview, July 2016)  
Meanwhile, a Colombian researcher at the International Center for Transitional Justice 

reflected on Colombia’s history of transitional justice:  

We are a country of jurisdiction, we know how to make impressive laws, until they 
are poetic, but we don’t know how to implement them. I mean everything becomes a 
failure during the implementation. Law 1448 is a failure, Law 975 is a failure, Law 
1424 is a failure, all of them…. This is the greatest risk we see with the 
implementation of the agreements from Havana. That they are purely declarations, 
important ones of course, declarations that move us a step forward from what we had 
before in terms of addressing human rights. But they can be broken promises, which 
would make the peace accord or supposed post-conflict and deepening democracy a 
broken promise again. 

(Interview, June 2016) 
The peace agreement between the Colombian government and the FARC offered a historic 

moment, in which the guerrillas agreed to lay down their arms after more than five decades of 

conflict and both parties settled on a transitional justice system to address human rights 

violations. The accord was relatively successful in disarming and concentrating the FARC 

and establishing a ceasefire. However, polls indicate that more than 70% of Colombians think 

the peace process is going poorly, and experts such as Adam Isacson at the Washington 

Office on Latin America, describe the situation as a “window of opportunity closing” (June 
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30th, 2018).198 The next few months will be critical for the transitional justice system, as the 

JEP begins reviewing cases. As I write this chapter, the JEP has begun hearing cases on 

kidnappings by the FARC, the so-called false positive killings by the military, and crimes 

within the department of Nariño by both the armed forces and the FARC against a primarily 

indigenous population.199  

 

Conclusion 

This chapter has explained how Colombia’s Comprehensive System was constructed, 

and argued that four mechanisms—the institutional statement, historical precedents, global 

position, and political struggles—illuminate why it has been selectively decoupled from 

global transitional justice norms. Drawing on the previous four chapters, I show that 

examining these mechanisms helps explain how transitional justice has been adapted, 

contested, and transformed within Colombia’s national context.  

This theoretical contribution is useful for scholars examining how other human rights 

initiatives are established in different states around the world. While the conditions may be 

distinct in other cases, the arguments here provide a template for factors that scholars should 

consider when evaluating the global spread of human rights norms. Thus, this research 

suggests an important way to refine World Society Theory (WST), to account for national-

level variation. While WST has advanced scholars’ understanding of national trends towards 

similarity in the way that states appear increasingly alike in structures such as school 

curriculums, human rights legislation, and development priorities, WST scholars have also 

noted that decoupling is endemic. However, much of this research has assumed that 

                                                             
198 https://www.thedialogue.org/analysis/duques-peace-colombias-new-president-and-the-future-of-the-peace-
process/ 
199 Case 001: https://colombia2020.elespectador.com/jep/jefes-de-farc-compareceran-ante-la-jep-por-6162-
casos-de-secuestro-y-desapariciones Case 002: https://colombia2020.elespectador.com/jep/caso-002-en-la-jep-
por-la-verdad-de-lo-ocurrido-en-tumaco-barbacoas-y-ricaurte, Case 003: 
https://colombia2020.elespectador.com/jep/falsos-positivos-el-caso-003-de-la-jep 
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decoupling only happens at the level of implementation, and states adopt policies in their 

entirety. This book has questioned that assumption to show that policies and institutions that 

appear to be similar in name and structure (and tend to be counted as one and the same by 

quantitative researchers) often have particular variations, which I term selective decoupling. 

In this case, states adopt some components of a global model that signal their commitment to 

international human rights norms, while rejecting and revising other aspects in response to 

different national and sub-national pressures. This chapter has unpacked the transitional 

justice agreement between the government and the FARC, and identified the mechanisms that 

help explain how selective decoupling occurred in this case and others.  

 First, I demonstrate why research should account for the institutional statement (rules 

of action) of the global model that is spreading. Transitional justice has a relatively malleable 

and broad institutional statement, which has allowed individuals to establish transitional 

justice measures with very different purposes in mind. Based on this finding, one could 

expect that human rights policies and institutions with more detailed and concrete 

institutional statements are subject to less selective decoupling.  

Second, I show how historical precedents matter for the way that a global model is 

established. Colombia has had extensive experience with transitional justice in the past, and 

this shaped how the Comprehensive System was constructed during the 2012-2016 peace 

negotiations. States with fewer historical precedents may be less likely to selectively 

decouple from globally established transitional justice measures and practices.  

Third, I find that states have different positions within world society, which impacts 

the degree to which they are able to selectively decouple from global human rights models. 

Colombia has taken a collaborative and complementary approach towards international 

pressures to address human rights violations. This has allowed the state to selectively 

decouple its transitional justice approach without much foreign interference. However, other 
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states that are in a weaker economic position or have a more contentious relationship with 

international bodies such as the United Nations may not receive the same goodwill and 

permissive treatment from foreign powers, which would give them less room to maneuver 

how they establish a transitional justice system.  

And finally, it would be impossible to understand how human rights institutions and 

practices are established on the ground without attention to the fourth mechanism, political 

struggles. The degree of opposition to the administration in power and avenues for objection 

shape how the state’s approach is selectively decoupled. One could expect that states with 

less polarization and fewer institutions to address grievances would have less selective 

decoupling. These four mechanisms offer a guide for future scholars seeking to understand 

the spread of global human rights models in diverse national contexts. 
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Chapter 6 
 

Conclusion: 
 Imperfect Justice for Imperfect Times 

 
“[Santos] can sign what he wants in Havana or Norway, but if we do not believe in one 
another, there is no peace. We have to rescue trust. People have to learn to work together” 
 

In March 2016, I joined the late Rosa Jiménez Ahumada, Director of the Center for 

Conflict, Displacement, and Peacebuilding at the University of Cartagena, on a trip to El 

Carmen de Bolívar for a symbolic ceremony to sign a civil society peace agreement in 

Montes de María. The event was organized by a regional peacebuilding group and held one 

week before the proposed deadline for the Colombian government and the FARC to sign an 

accord in Cuba.200 As one of the organizers explained to me,  

Peace is not built in Havana. In Havana, there are dialogues between two actors. The 
implementation of these accords needs to be translated in the territories. Starting from 
here, in the region of Montes de María we are making proposals so that there can be 
peace in Montes de María.  

 (Interview, June 2016) 
More than one thousand people participated in the ceremony, which included speeches and 

dances led by indigenous groups and Afro-Colombian communities, a large banner for peace 

that attendees could sign, and a song about a bird from the region, el mocheulo, which the 

musicians released from its cage as the event closed. “Pasa lo que pasa” (“whatever 

happens”) the organizers explained, in reference to the negotiations in Cuba, “we’re signing 

peace in Montes de María.”201 

                                                             
200 When Santos met Timochenko in Havana they set a deadline to sign the peace on March 23rd, 2016. 
However, the accord was not completed in time, and the first signature did not occur until September 2016.  
201 http://pacifista.co/una-semana-antes-del-23-de-marzo-se-firma-la-paz-en-montes-de-maria/ 
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 I will forever remember those moments filled with so much hope and aspirations for 

the future. At the same time, as I returned to my office to analyze all of the data I had 

collected on the establishment of transitional justice in the wake of mass violence, I somberly 

reflected on the intentions behind various measures. While transitional justice is promoted as 

a “victim centered” means to ensure rights to truth, justice, reparations, and guarantees of 

non-repetition, my research in Colombia found that state efforts to design a transitional 

justice approach can also be undertaken with very different political interests and objectives 

in mind.  

This is not to say that victims and survivors of violence are precluded from informing 

how transitional justice is established or benefiting from particular measures. Quite to the 

contrary, this book has highlighted numerous pivotal instances in which social leaders and 

civil society groups have played a key role pressuring the state to improve transitional 

justice—from reforming the Justice and Peace Law to including a gender perspective at the 

peace negotiations with the FARC. Moreover, survivors of Colombia’s conflict have seen 

important tangible value in transitional justice, whether through monetary reparations or 

Image 24: The ceremony to sign a peace agreement in Montes de María. 
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information about what happened to loved ones.  

I also want to be wary of presenting the state as a monolithic entity. Throughout my 

research I met dedicated state officials who were very well intentioned and in many cases 

effective in their efforts to negotiate a peace agreement and provide reparations to victims of 

violence. Often individuals working for the government had previously been a part of a 

grassroots campaign, a university, or international organization. As one Colombian official 

explained to me, when she worked for the UN it was very comfortable to criticize a lot, but 

she took a position with the government as a challenge, to see what it was like to have to 

make difficult decisions herself (Fieldnotes, January 2017).  

Still, I think it is pertinent to conclude this book with a sober assessment of how states 

establish transitional justice, why measures take on particular forms, and whose interests are 

taken into account. Research for this project has led me to believe that transitional justice 

scholars and practitioners need to press for a redefinition of the field and its purposes. In 

particular, transitional justice consultants should replace overly rosy handbooks of best 

practices that pursue vague ideals like “truth” and “reconciliation,” with realistic descriptions 

of how this toolbox can offer an imperfect compromise during fragile political moments. 

Scholars and practitioners should be wary of elites establishing a transitional justice 

agreement under the pretense that victims are at the center. Instead, advocates and 

practitioners need to transparently discuss the political roots and implications of transitional 

justice measures as a means to empower stronger representation of victims. Victims 

absolutely should be an essential part of conversations about how these measures address 

their rights, while government officials realistically acknowledge and address the social, 

economic, and political limitations of a transitional context.  

In practice, delegates’ efforts to include victims in the 2012-2016 peace talks were an 

important step in the right direction. However, as this chapter will describe, these advances 
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now face decisive threats from armed groups seeking to gain control over rural territories and 

illicit industries left by the FARC. This moment marks a crucial time in Colombia’s peace 

process for the state to follow through on its promises to make victims, and in particular 

victims’ leaders, a central concern. While this book criticizes some of the politics behind how 

transitional justice has been established, I also want to end by emphasizing how important 

this peace agreement is for victims of the armed conflict and the potential it has to change the 

course of history. Having put a transitional justice approach in place, the state must use its 

full effort to ensure that violence is not repeated (the fourth pillar of the Comprehensive 

System), so that survivors in Montes de María and all the other regions of Colombia that have 

suffered decades of violence can construct peace for future generations.  

 
Contributions to the Sociology of Globalization 

Findings from this study offer insights relevant to different fields. For sociologists, 

this research contributes to a better understanding of how globalization is transforming states. 

In particular, it intervenes in theoretical debates about whether states around the world are 

indeed becoming more similar in their institutions and policies, as well as whether 

globalization is weakening or strengthening states. Evidence from this book indicates that 

assertions about how states are becoming more similar should be dampened, as often 

structures and policies that appear identical on the surface are selectively decoupled to 

address national interests and demands. Similarly, this research responds to claims that new 

supranational institutions are weakening the state, to show that while globalization has led to 

transformations and adjustments, states have not lost their significance.   

My findings suggest a revision to world society theory (WST) studies, which find that 

states in vastly different parts of the world are increasingly showing structural convergence 

(in educational curriculums, constitutions, economic policies, etc.) along unexpected 

dimensions, as well as changing in unexpectedly similar ways (Meyer et al., 1997). In his 
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2017 report, the United Nations Special Rapporteur on the promotion of truth, justice, 

reparation and guarantees of non-recurrence described how the field of transitional justice 

faces what “organizational sociologists call ‘isomorphic mimicry’”, the tendency to replicate 

institutional forms regardless of context and even of the specificities of the ends sought 

(pg.17).202 However, this research has shown that often what gets counted as the same 

structure in large quantitative studies, can take on very different forms within the state. States 

may adopt select elements that appear to subscribe to a policy or institution to gain 

legitimacy, while contesting or rejecting other parts. This variation suggests the need to 

reconsider claims that diverse states are establishing templates and becoming more alike.  

My research also challenges the idea that globalization is overriding states’ authority 

to control activities within their territories. According to some scholars, the growth of new 

multilateral institutions and increasing integration of economies, polities, and cultures on a 

world scale has weakened states, by permeating boundaries and undermining the state’s 

ability to control political processes (Shaw, 2000; Ardiç, 2009). Many WST studies have de-

emphasized the role of the state as an enactor of global norms set by international 

organizations. However, this in-depth look at transitional justice in Colombia has offered a 

more refined understanding of how a state’s social, historical, and political context matters 

for the way in which global transitional justice models are adapted to particular situations. 

This re-imagines the strategic role the state can play translating global models into national 

settings. In some cases, government officials may actively set up window dressing that 

signals a commitment to a global norm even if they ultimately follow their own political 

interests. While globalization has certainly changed states, these findings indicate that the 

global spread of human rights has not necessarily meant states have less power.  

 

                                                             
202 https://documents-dds-ny.un.org/doc/UNDOC/GEN/G17/233/98/PDF/G1723398.pdf?OpenElement 
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Contributions to the Sociology of Human Rights 

  This project also contributes to the sociology of human rights, by uncovering the 

politics behind how human rights measures are established and implemented. Transitional 

justice advocates tend to obscure how political this process is in their efforts to pursue broad 

rights to truth, justice, reconciliation, and non-repetition. For example, when I attended a 

presentation by the Prosecutor of the International Criminal Court (ICC) in The Hague, she 

made a point to tell the audience that the Court’s actions are not political—they apply one 

standard that is guided by the evidence, the evidence only (Fieldnotes, July 2012). While that 

is an appealing claim, this study has presented a very different reality. As this research has 

shown, a variety of interests and power relations shape how transitional justice is established 

to address human rights violations, especially in the context of a peace negotiation. The same 

human rights that are invoked by victims of violence demanding justice may also be used 

opportunistically as propaganda for military interventions.203 This research highlights how 

human rights are a realm of intense political activity with struggles between different groups 

pursuing distinct objectives. 

In particular, evidence from my research in Colombia demonstrates how opposing 

political groups can cite human rights for contradictory purposes. For example, during the 

2012-2016 peace negotiations, proponents of the “no” campaign framed their resistance 

around the idea that the transitional justice agreement would not guarantee victims’ right to 

justice. In contrast, advocates from the “yes” campaign emphasized that the peace agreement 

would ensure fundamental rights to life for Colombians at risk of future harm if the conflict 

continued. These disagreements highlight how transitional justice is an intrinsically political 

endeavor, an aspect that often is not explicitly addressed during discussions about universal 

                                                             
203 This has been the case in other contexts, such as when United States President George W. Bush strategically 
wielded human rights throughout his presidency when promoting and defending decisions like the U.S. military 
intervention in Iraq. 
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rights. However, as evidence from Human Rights Watch’s experience during the 2012-2016 

peace negotiations attests, when human rights organizations try to appear apolitical, they can 

unwittingly get co-opted by different campaigns. Rather than deny the political nature of 

transitional justice measures used to address human rights violations, this awareness should 

be at the forefront of new initiatives.  

 

Contributions to the Field of Transitional Justice  

 Building from these insights, my findings call for a reconsideration of transitional 

justice objectives. While United Nations officials and foreign consultants promote 

transitional justice as a means to ensure rights to justice, truth, reparations, and non-

repetition, my work has indicated that these ideals should not be the first way to understand 

transitional justice and its purposes. Following my earlier arguments that scholars and 

practitioners should engage more transparently with the inherent politics of transitional 

justice, this research suggests that future efforts should direct more attention to transitional 

justice as an imperfect solution, for unresolvable dilemmas, rather than creating unrealistic 

expectations. 

 Some Colombian transitional justice experts such as Rodrigo Uprimny and United 

Nations rapporteur Pablo de Greiff have explained that it is best to think of transitional justice 

as “imperfect justice for radically imperfect times.”204 This approach starts with examining 

the challenges a country faces ending a conflict, addressing violations, making changes for 

the future and taking into consideration the need to weigh and balance different factors. Here, 

transitional justice is about coming to terms with the fact that it is impossible to prosecute 

every armed actor who committed crimes and redress every victim who suffered from the 

violence. As an official at Colombia’s Victims Unit described, no amount of money can 

                                                             
204 https://www.elespectador.com/opinion/justicia-imperfecta-paz-posible-columna-588914 
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compensate the loss of a mother’s son, and victims’ sense of satisfaction with different 

reparations can also change over time. (Interview, June 2016). A bottom up strategy for 

prioritizing efforts and developing initiatives within a given social, economic, and political 

context should guide transitional justice approaches. 

 Importantly, transitional justice strategies should begin by emphasizing the 

complexity of the conflict, without simply categorizing individuals as victims or perpetrators. 

Transitional justice is needed in contexts like Colombia, where there has been more than 50 

years of war, and many people were both harmed by the conflict and complicit in the 

violence. For example, a 2003 Human Rights Watch report estimated that paramilitaries and 

guerrilla groups in Colombia had more than 11,000 children combatants under age 18 (Leech, 

2011).205 As an expert at Colombia’s Presidential Office for Human Rights explained child 

recruitment was always forced (Fieldnotes, March 2016). Adults also joined armed groups 

because they did not have other opportunities, they lacked protection, or they were coerced 

into combat. Transitional justice measures should be established and promoted as a means to 

address these types of complex challenges. 

 Moreover, transitional justice must be tailored to the particular situation. In the 

Colombian context, a crucial element of peace will be rebuilding the trust that was broken 

through years of war. During the conflict, individuals within the same communities began 

mistrusting their neighbors, as an unsubstantiated accusation could put whole families at risk. 

People were called guerrillas if they were a human rights defender or had leftist political 

beliefs. A whole village was condemned because a paramilitary commander had been born 

there. Leaders in the regions stopped trusting the central government, because the army 

                                                             
205 A lawyer at Colombia’s Victims Unit described how paramilitary groups like the Bloque Resistencia 
Tayrona used sexual violence as a form of social control. Evidence from one demobilized commander’s versión 
libre revealed how he had at least 24 children conceived by girls under the age of 14 who lived in a peasant 
community in the Sierra Nevada de Santa Marta (Díaz and Marin, 2013). The lawyer described how 
paramilitaries would keep these children as recruits, and when they grew up they would tell their mothers “you 
are not a victim, my dad is not a perpetrator” (Interview, June 2016). 
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collaborated with the AUC and mismanaged funds. Meanwhile, the government has not 

trusted individuals in the countryside to serve as regional leaders, relying on the same power 

structures to distribute resources. As a director at a regional peacebuilding organization 

explained to me, “[Santos] can sign what he wants in Havana or Norway, but if we do not 

believe in one another, there is no peace. We have to rescue trust. People have to learn to 

work together” (Interview, June 2016). Each time we talked about memory initiatives and 

reconciliation, he always returned to this idea of trust. Rather than focus transitional justice 

on a particular outcome, such as a museum, a commission, or report, his approach 

emphasized that the process is the most important part, when unlikely stakeholders engage in 

dialogue, and political groups get the government’s attention without resorting to violence.   

 In addition, transitional justice needs to be implemented alongside a significant 

structural transition. While this is an essential component of the term, it can get lost in other 

discussions. A regional ombudsman warned that the Colombian government needs to learn 

from past lessons, that when the paramilitaries demobilized in 2004 and the armed forces 

Image 23: El Espacio Regional de Construcción de Paz en los Montes de María, a 
regional space dedicated to dialogue and peacebuilding. 
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defeated guerrilla strongholds in Montes de María, the rest of the state did not follow.206 She 

described how “roads, health centers, schools, cemeteries…general public infrastructure of 

the state did not make important advances” (Interview, August 2016).207 In the last few years, 

neo-paramilitary groups have been reemerging in Montes de María, generating insecurity, 

making it unsafe for victims to request reparations and return to their land, as well as putting 

youth at risk of being coerced into recruitment. Many people I spoke with described how 

transitional justice cannot be effective without real governmental changes. Looking ahead at 

the accord with the FARC, a researcher at a think tank advised that the “government should 

start thinking about security sector reform drastically, at the same time or even before the 

transitional justice mechanisms are in place, or you’ll have a very powerful spoiler, against 

the peace process, very difficult to control” (Interview, July 2016). Colombia’s experiences 

highlight the problems implementing transitional justice without a transition, in which 

measures are established for particular armed groups during a partial peace.208 These lessons 

make clear that transitional justice measures should go hand in hand with structural 

transformations to address the roots causes of violence.209 

 Starting with a country’s very real quandaries does not mean that universal human 

rights should be forsaken. Rights to justice, truth, reparations, and guarantees of non-

repetition continue to be important political tools for advocates to pressure the state to act on 
                                                             
206 She described how most of the illegal armed groups left Montes de María in 2005, in a way that was 
unprecedented in the rest of the country. 
207 In one example, she described a village that had been designated as a setting for peace twenty years ago 
when the EPL guerrillas demobilized. She had visited this village recently, and described it as a situation of total 
destruction. Schools are dangerous for the children, the community does not have roads, and there isn’t access to 
water. As she explained, “the structural conditions that probably generated the war in this region remain exactly 
the same” (Interview, August 2016).    
208 While the Colombian government has reached agreements with paramilitaries and the FARC, it is still in the 
midst of trying to negotiate a ceasefire with the ELN guerrillas, as well as demobilize neo-paramilitary groups.  
209 This goes back to also listening to communities to understand where there are risks for renewed violence in 
different regions. For example, in Bolívar, there are tensions surrounding water and land. Residents know where 
the water is, and which individuals could become involved in these conflicts (Interview, August 2016). During 
the 2012-2016 peace negotiations, the High Commissioner for Peace envisioned a territorial peace as a central 
aspect of the accord, for officials and communities to work together to map the needs of each territory, identify 
a response, and implement appropriate changes. 
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behalf of victims. Transitional justice measures can best support those rights when they are 

tailored to specific contextual challenges and community needs.  

 
The Future of Transitional Justice in Colombia 
 
  As I write this conclusion, the government has started implementing parts of the 2016 

peace accord and members of the FARC have assumed five seats in the Senate and five seats 

in the Chamber of Representatives.210 This was an unimaginable outcome for Colombians 

and other observers following the conflict. While many Colombians are disgusted that 

representatives of a group labeled terrorists for so many decades now hold seats in the 

government, others see this as a triumph of political dialogue over violence. One year after 

the first agreement, the United Nations Mission in Colombia consolidated nearly 9,000 

weapons from the FARC, including heavy machine guns, mortars, and explosives.211 The 

FARC retained the same acronym for its new political party, which now stands for the 

“Alternative Revolutionary Force for the Common People” instead of “Revolutionary Armed 

Forces of Colombia” and submitted a list of 14,178 individuals it identified as its former 

members. As of July 2018, the Office of the High Commissioner for Peace has accredited 

around 13,000 former FARC combatants for reintegration benefits and processes.212 In the 

first year after the peace agreement, the attorney general’s office reported that murder rates in 

Colombia dropped to an all-time low in 42 years.213  

 While these accomplishments mark many ways that the 2016 accord has been a 

historic moment to end the internal armed conflict with the FARC, it has not meant peace for 

                                                             
210 https://www.bbc.com/news/world-latin-america-44909273 
211 https://unmc.unmissions.org/en/un-mission-finalizes-activities-neutralization-farc-ep-armament 
212 https://colombia.unmissions.org/sites/default/files/n1822619_en.pdf 
213 https://www.elespectador.com/noticias/judicial/homicidios-en-colombia-la-tasa-mas-baja-en-los-ultimos-42-
anos-se-dio-en-2017-articulo-734526 
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Colombia.214 Long before the accord was signed, peace advocates in the countryside were 

modest in their expectations. Some described the agreement in Havana as a first step that 

would need to be developed and supported by leaders within the region. As a representative 

of the Victims’ Unit told me, “we should not call this a peace process, but a signature to end 

the conflict with specific actors. It is not a peace accord, but an accord about a specific 

conversation, that is limited in what it can change” (Interview, June 2016). Others reflected 

cautiously on the backlash that occurred after the peace accord in 1985, when the 

extermination of the UP led to a radicalization of armed groups, and triggered one of the most 

violent periods in the country’s history. I spoke with victims in rural parts of Colombia that 

were worried the transition could lead to new threats—when the FARC controlled their 

region they knew the enemy, but now they were scared to think of which armed group could 

take that place. As Rosa, the Director of the Center for Conflict, Displacement, and 

Peacebuilding, explained to me a few months before the first accord, “We know that when 

the peace is signed we are not going to enter a time of roses, but a time of thorns. We have to 

work very hard so that the violence is not worse than what we have lived” (Fieldnotes, March 

2016). 

 Tragically, the year after the peace accord was signed was the deadliest on record for 

human rights defenders.215 Social leaders, victim representatives, and land rights activists 

have been systematically targeted and attacked. At the time of writing this in July 2018, at 

least 311 leaders have been killed since January 1st, 2016, approximately one person every 3 

days (reports indicate this is intensifying to two social leaders murdered every 3 days).216 

Indigenous and Afro-Colombian leaders in rural parts of Colombia have faced particularly 

                                                             
214 This study has not addressed the government’s recent efforts to also negotiate a peace process with other 
armed groups such as the ELN.  
215 https://www.theguardian.com/global-development/2018/may/01/2017-deadliest-year-on-record-colombian-
human-rights-defenders 
216 http://www.elcolombiano.com/colombia/mapa-de-lideres-y-defensores-asesinados-en-colombia-DI8956261 
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vulnerable situations since the FARC withdrew its presence and left a power vacuum.217 A 

recent report found that more than 6,000 Afro-Colombian and indigenous people have been 

forcibly displaced from their farms after the peace accord.218 Often the death threats and 

murders have been related to coca crop substitution, forced eradication, or other disputes over 

land, territory, or natural resources. Many of the threats have come from a neo-paramilitary 

group called the Black Eagles (Águilas Negras), though it is unclear who their members and 

supporters are.219 The government has failed to fully implement measures to protect human 

rights defenders and secure areas formerly under FARC influence.220  

 These murders are a strategic effort to undermine the peace process, by threatening 

and killing the leaders who are working to build peace in rural territories of Colombia. As 

one leader described to me months before the accord was signed, “It is essential that peace is 

constructed from the territories or it won’t function…we have to stay on top of the 

application of the agreement, the implementation. The most important role of victims will be 

during the implementation, such that what has been achieved has real benefits and is effective 

for us as victims” (Interview, June 2016). For human rights defenders in rural Colombia, 

pursuing peace in the regions is a means to survive. It is also about the world that Colombians 

want to leave behind. A victims’ leader in the countryside explained, “I am involved in this 

process for the sake of true and lasting peace. Though not for me, but for my children, for 

grandchildren, for friends, for the generation ahead, so that they don’t live what I lived” 

                                                             
217 https://theconversation.com/colombias-murder-rate-is-at-an-all-time-low-but-its-activists-keep-getting-
killed-91602 
218 https://www.theguardian.com/environment/2018/jul/21/colombia-land-grab-son-murdered-farmer-defy-
paramilitaries 
219 https://adamisacson.com/ 
220 This has also been a problem in the cities. When I visited a community in Medellín they described how 
armed groups had started to kill social leaders and anyone accused of supporting the FARC, before the peace 
agreement was even signed. The neighborhood, on the outskirts of the city, was a strategic route for trafficking 
drugs. The government installed a military unit in the area, but the community had not seen this as a source of 
comfort and safety. As a Colombian colleague explained to me, illegal activities have continued, prostitution 
rates have increased, and people have felt less secure (Fieldnotes, June 2017).  
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(Interview, June 2016). 

The 2016 accord between the government and FARC was imperfect and this project 

has shared insights on aspects of the transitional justice agreement that should be challenged 

and revised. However, it also marked a moment of tremendous hope that must be supported 

and protected by the next Colombian administration, multinational organizations, and foreign 

governments such as the United States. Over more than 50 years, every Colombian has been 

touched by the conflict in some way: bombs have been planted in all types of neighborhoods, 

assassins have opened fire in public places, and families have lost loved ones in sudden and 

cruel moments. This book opened with the story of Clara, a victim of violence by 

paramilitaries and the FARC, and I return to her words to reflect on the future:    

We are in a transition, looking for that balance and already living it physically, 
mentally, spiritually, together…dreaming again, dancing again, harvesting 
again…obviously with all the harsh pain that the war left in the aftermath, the 
psychology and structures still exist. But we have hope! And this cannot die, we will 
not let it die…  

(Interview, August 2016) 
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Methodological Appendix 
 
This appendix provides further insight on the diverse group of individuals I interviewed for 
this research. As Chapter 1 explained, the book does not use individual names, and instead 
refers to people’s position and expertise.  
 
Total number of official interviews and meetings (N=151) 
 
Recorded and Transcribed Interviews (N=58) 
 
Central Government Representative 

1. The High Commissioner for Peace (February 2016) 
2. Former presidential candidate and mayor of Bogotá (July 2016) 
3. Director of Transitional Justice at the Ministry of Justice (June 2016) 
4. Former Vice Minister of Justice, Director of the National Agency for Land (June 

2016) 
5. Presidential Advisor on Human Rights/formerly Director of the Victims Unit (June 

2017) 
6. General and Director of Action for Antipersonnel Mines (July 2016) 
7. Office of the High Commissioner for Peace Advisor 1 (May 2016) 
8. Office of the High Commissioner for Peace Advisor 2 (May 2016) 
9. Researcher at the Victims Unit office in Bogotá (June 2016) 
10. Senator (July 2016) 
11. Former lawyer at the Colombian Ministry of Justice and researcher at the Inter-

American Court of Human Rights (May 2016) 
12. Advisor at the National Center for Historical Memory (July 2016) 

 
Regional Representative 

13. Director of the Center for Conflict, Displacement, and Peacebuilding (April 2016) 
14. Lawyer at Regional Ombudsman’s Office (April 2016) 
15. Regional Coordinator at the Colombian Agency for Reintegration (May 2016) 
16. Regional Director at the Victims Unit (June 2016) 
17. Regional Ombudsman (August 2016) 
18. Transitional Justice expert working with regional government (August, 2016) 

 
Regional Social Leader 

19. National Peace Prize Winner and Afro-Colombian social leader (August 2016) 
20. Victims’ representative in Havana & regional social leader 1 (June 2016) 
21. Victims’ representative in Havana & regional social leader 2 (June 2016) 
22. Victims’ representative in Havana & regional social leader 3 (June 2016) 
23. Victims’ representative in Havana & regional social leader 4 (August 2016) 
24. Regional social leader 1 (June 2016) 
25. Regional social leader 2 (June 2016) 
26. Regional social leader 3 (June 2016) 
27. Regional social leader 4 (August 2016) 
28. Director at a regional peacebuilding organization, Sembrandopaz (June 2016) 
29. Regional Human Rights Lawyer (August 2016) 
30. Regional Law professor/Human rights activist (August 2016) 

 
Foreign Expert 
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31. Argentinian mediator/Regional ambassador for the Peace Accord Matrix (May 2016) 
32. United Nations Advisor on Peace and Development in Colombia (June 2016) 
33. Foreigner 1- regional peacebuilding NGO (September 2016) 
34. Foreigner 2- regional peacebuilding NGO (May 2017) 
35. Senior advisor for Peace Processes at the United States Institute for Peace (May 2017) 
36. Human Rights Watch Colombia expert (April 2017) 
37. International Mediator (June 2017) 
38. Lawyer at the Inter-American Commission for Human Rights (June 2018) 
 

Representative at a non-governmental organization  
39. President of the Foundation for Reconciliation (July 2016) 
40. Director of Transitional Justice at the International Organization for Migration (June 

2016) 
41. Transitional justice expert at Dejusticia 1 (May 2016) 
42. Transitional justice expert at Dejusticia 2 (May 2016) 
43. Colombian Consultant on Gender and Peacebuilding (February, 2016) 
44. Professor and scholar at the International Center for Transitional Justice in Colombia 

(June 2016) 
45. Colombian practitioner at International NGO (February 2016) 
46. Regional director at the International Organization for Migration (March 2016) 
47. Transitional justice expert at regional International Organization for Migration 

(March 2016) 
48. Colombian researcher at the International Center for Transitional Justice (May 2016) 
49. Practitioner at International NGO (May 2016) 
50. Colombian transitional justice consultant (July 2016) 
51. International Non-Governmental Human Rights Expert (August 2017) 

 
Other 

52. Coordinator at the United Nations Development Program- Colombia Transitional 
Justice Program (August 2016) 

53. General and president of an association of retired military officials (June 2017) 
54. Former lawyer at the attorney general’s office and researcher at a Colombian think 

tank (July 2016) 
55. Political Scientist/Economist pundit on the peace process (June 2017) 
56. Centro Democrático supporter, part of the “no” campaign (June 2017) 
57. Colombian Political Scientist/Government Advisor (April 2016) 
58. Colombian expert in peacebuilding at an international embassy (May 2016) 

 
Additional Meetings with Fieldnotes (not recorded and transcribed) (N=93) 

1. Analyst at the Office of the Prosecutor for the International Criminal Court (May 
2017) 

2. Former vice president of Colombia (April 2015) 
3. Government Transition Team (January 2017) 
4. Human rights researcher at NGO 1 (June 2017) 
5. Human rights researcher at NGO 2 (June 2017) 
6. Military Historical Memory Center (July 2016) 
7. Foreign journalist in Colombia (May 2017) 
8. Meetings in Havana, Cuba on peace negotiations 1 (February 2016) 
9. Meetings in Havana, Cuba on peace negotiations 2 (February 2016) 
10. Regional High Advisor for Peace and Postconflict (August, 2016) 
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11. Regional Peacebuilding meetings in Montes de María (reoccurring) 
12. Regional Peacebuilding meetings in Montes de María (reoccurring) 
13. Regional Peacebuilding meetings in Montes de María (reoccurring) 
14. Regional Peacebuilding meetings in Montes de María (reoccurring) 
15. Regional Peacebuilding meetings in Montes de María (reoccurring) 
16. Mampuján 1 (April 2015) 
17. Mampuján 2 (April 2015) 
18. Community outside of Valledupar 1(October 2015) 
19. Community outside of Valledupar 2(October 2015) 
20. Community outside of Valledupar 3(October 2015) 
21. Community outside of Valledupar 4(October 2015) 
22. Law professor at the Universidad del Norte (April 2015) 
23. Political Science professor at the Universidad de los Andes (October 2015) 
24. Director of Masters on Peacebuilding (June 2017) 
25. Regional Staff at TECHO (April 2015) 
26. Fundación para la Reconciliación (March 2015) 
27. Office of the High Commissioner for Peace (March 2015) 
28. San Buenaventura  University (July 2017) 
29. National Center for Historical Memory (July 2017) 
30.  Presidential Office of Human Rights Meeting 1 (July 2017) 
31. Presidential Office of Human Rights Meeting 2 (July 2017) 
32. Presidential Office of Human Rights Meeting 3 (July 2017) 
33. High Commissioner for Peace (July 2017) 
34.  Colectiva Matamba Acción Afrodiaspórica  (July 2017) 
35. Researcher on human right and forced displacement (CODHES) 1 (July 2017) 
36. Researcher on human right and forced displacement (CODHES) 2 (July 2017) 
37. Researcher on human right and forced displacement (CODHES) 3 (July 2017) 
38. Researcher social justice and human rights organization (DeJusticia) 1 (July 2017) 
39. Researcher social justice and human rights organization (DeJusticia) 2 (July 2017) 
40. Researcher social justice and human rights organization (DeJusticia) 3 (July 2017) 
41. Government Reintegration Agency (July 2017) 
42. Former paramilitary 1 (July 2017) 
43. Former paramilitary 2 (July 2017) 
44. Former paramilitary 3 (July 2017) 
45. University of Antioquia professor 1(July 2017) 
46. University of Antioquia professor 2 (July 2017) 
47. Casa de la Memoria museum Medellín (July 2017) 
48. Casa Diversa in Comuna 8 Medellín (July 2017) 
49. Centro de Acercamiento para la Reconciliación y la Reparación in San Carlos 1 (July 

2017) 
50. Centro de Acercamiento para la Reconciliación y la Reparación in San Carlos 2 (July 

2017) 
51. Asociación de Víctimas Unidas de Granada (July 2017) 
52. Comité de Impulso de Acciones de Memoria Comuna 13 (July 2017) 
53. Asociación Mujeres de las Independencias 1 Comuna 13 (July 2017) 
54. Asociación Mujeres de las Independencias 2 Comuna 13 (July 2017) 
55. Medellín Human Rights Defender (July 2017) 
56. Centro Democrático Senator (July 2017) 
57. Foreign researcher with the victims’ unit (June 2016) 
58. Professor Universidad Externado de Colombia (June 2018) 
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59. USAID meeting 1 (March 2016) 
60. USAID meeting 2 (March 2016) 
61. Law professor (March 2016) 
62. Indigenous students 1 (March 2016) 
63. Indigenous students 2 (March 2016) 
64. Indigenous students 3 (March 2016) 
65. Indigenous students 4 (March 2016) 
66. Presidential Office of Human Rights Meeting 4 (March 2016) 
67. Presidential Office of Human Rights Meeting 5 (March 2016) 
68. Fundación Escuela Nueva 1 (March 2016) 
69. Fundación Escuela Nueva 2 (March 2016) 
70. Colombia Joven (March 2016) 
71. Peace Curriculum Instructor Cartagena (March 2016) 
72. Regional TECHO meeting 1 (March 2016) 
73. Regional TECHO meeting 2 (March 2016) 
74. Fundación Juan Felipe (March 2016) 
75. Government Agency for Reintegration 1 (March 2016) 
76. Government Agency for Reintegration 2 (March 2016) 
77. Center for Forced Displacement (March 2016) 
78. Land Restitution Unit 1 (March 2016) 
79. Land Restitution Unit 2 (March 2016) 
80. Social worker Montes de María (March 2016) 
81. Meeting with victims Montes de María 1 (March 2016) 
82. Meeting with victims Montes de María 2 (March 2016) 
83. Meeting with victims Montes de María 3 (March 2016) 
84. Regional NGO meeting (March 2016) 
85. History professor University of Cartagena (June 2016) 
86. Law professor Universidad Tecnológica de Bolívar (April 2016) 
87. Foreign service officer (June 2017) 
88. Foreign intermediary for the FARC (June 2017) 
89. Researcher in Montes de María (March 2015) 
90. Representative from center for research on peace (August, 2016) 
91. Leader of an organization for farmworkers, indigenous Colombians, and Afro-

Colombians in Montes de María (August, 2016) 
92. Colombian expert in international peacebuilding (May 2016) 
93. Colombian journalist (February 2015) 
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Sample English Interview Guide 
 
Background on the interviewee 

1. I would like to start by asking if you can share a brief history of your work on 
transitional justice measures? Where are you currently working and where did you 
work previously? 
 

2. Do you have any particular experience with transitional justice measures that have 
been implemented abroad? 

 
3. Have you have been involved in the current peace talks, in particular with regard to 

the proposed Comprehensive System for Truth, Justice, Reparations and Non-
Repetition? 

 
Background on transitional justice in Colombia 

4. How have previous attempts at negotiating with the FARC influenced the current 
peace process and agreement on transitional justice? 
 

5. Have negotiations with the FARC been different from negotiations with other groups? 
 

6. In your opinion, how has a history of previous peace agreements and demobilization 
processes with both paramilitaries and guerrillas (such as M-19, EPL, PRT, and 
MAQL) shaped the Colombian government’s current approach to transitional justice 
with the FARC? 

Probe: What lessons have been learned? What is different about the current 
process? 
 

7. Can you talk about the successes and failures of past transitional justice approaches, 
from the Justice and Peace law in 2005 during the Uribe administration to the 
Victims’ Law in 2011 under President Santos? 

 
8. What happened during the advances and reforms of various transitional justice laws?  

 
9. In your opinion, have past transitional justice measures contributed towards a clearer 

understanding of the truth? Why or why not? [for example the “free versions”] 
 

10. Can you share your experiences with the implementation of Law 1424 of 2010 and 
the role of truth telling in past transitional justice measures. Have these efforts 
contributed towards a more complete understanding about the truth of past violence? 
Why or why not? 

 
Role of International Actors and Norms 

11. What do you think of Colombia’s human rights laws in comparison to what you know 
about other countries? And how do you think these laws have been implemented? 

o Why do you think this has been the case? 
 

12. According to your knowledge, how is the transitional justice agreement in Colombia 
similar to or different from initiatives in other countries? Do you think certain 
countries’ experiences particularly influenced Colombia’s plan?  
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13. What role has the International Criminal Court (ICC) played in the current 
negotiations? What do you think of the ICC’s response to the Special Jurisdiction for 
Peace?  

 
14. How has the Inter-American Court of Human Rights (IACHR) influenced 

accountability in Colombia? In what way has the Organization of American States 
(OAS) influenced Colombia’s Comprehensive System? 

Probe: How have the 13 IACHR cases addressing grave crimes in Colombia 
shaped the construction of a history of the conflict? 

 
15. Do you have any special insight on how the proposed Comprehensive System for 

Truth, Justice, Reparations and Non-Repetition was created?  
 

16. What official and unofficial sub-commissions involved in creating the transitional 
justice agreement did you work with? What was the experience like? 

Probe: What role have foreign consultants played in the transitional justice 
agreement? 

 
Peace Talks with the FARC 

17. What do you think of the current peace process with the FARC? 
 

18. What do you think of the proposed Comprehensive System for Truth, Justice, 
Reparations and Non-Repetition (Sistema Integral de Verdad, Justicia, Reparación y 
No Repetición)?  
 

19. What have you thought of other responses to the Comprehensive System? Do you 
agree with their praises or criticisms? Are you surprised? 

 
20. What do you think will happen during the plebiscite? 

 
21. What do you think of the “restriction of liberty” proposed in the Jurisdicción Especial 

para la Paz? 
 

22. What do you think about the proposal for a truth commission (La Comisión para el 
Esclarecimiento de la Verdad, la Convivencia y la No Repetición)? 

Probe: How will the proposed transitional justice measures incorporate a 
history of the conflict revealed in previous measures? Do you expect any 
conflicts in different accounts? 
 

23. In your opinion, what are some of the successes of the proposed Comprehensive 
System? What are some of the challenges facing the implementation of this 
agreement? 

 
24. What did you think of the role of victims and civil society in the peace talks? 

 
25. What can other countries learn from Colombia’s history of transitional justice? 

Probe: Can Colombia’s Comprehensive System be used as a model for other 
countries transitioning from conflict? Why or why not? 
 

26. What are your hopes for Colombia with the implementation of this peace agreement? 
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Sample Spanish Interview Guide 

 
Experiencia de la persona entrevistada 

1. Me gustaría comenzar preguntándole acerca de su papel en los temas de justicia 
transicional en Colombia. ¿Me puede contar un poco más acerca de su trabajo? 
 

2. ¿Cuál fue su trabajo anterior en Colombia o en el extranjero? ¿Ha trabajado con los 
mecanismos de justicia transicional en el pasado? 
 

3. ¿Está involucrado en los diálogos de paz en la Habana? 
 
Experiencia de la región 

4. Puedes brevemente hablar sobre los conflictos y la consolidación de la paz en esta 
región, y cómo es similar o diferente del resto del país? 
 

5. En su opinión, ¿que significa un enfoque de paz territorial? Es importante? Por qué? 
 
Experiencia de justicia transicional en Colombia 
 

6. ¿Cómo han influido los anteriores intentos de negociación con la FARC en el acuerdo 
de justicia transicional en el proceso de paz actual?  
 

7. En su opinión ¿Cuáles son las diferencias del proceso de paz con las FARC y los 
otros grupos armados ilegales? 

 
8. En su opinión, ¿cómo han influenciado, una historia de acuerdos de paz y procesos de 

la desmovilización con paramilitares y guerrilleros (como M-19 y EPL) en el enfoque 
del gobierno colombiano para la justicia transicional con las FARC en la actualidad? 

¿Qué se ha aprendido? ¿Que los hace diferente? 
 

9. ¿Puede hablar sobre los fracasos y los éxitos de los enfoques de justicia transicional 
pasados? 

 
10. ¿Cuales son las lecciones aprendidas de sus experiencias con diferentes mecanismos 

de justicia transicional? [la Ley de Justicia y Paz (Ley 975) y los avances de varios 
reformas, Ley 1424 de 2010, Ley 1448 de 2011 (Ley de Víctimas y Restitución de 
Tierras), Ley 1592 de 2012] 

 
11. ¿Que ha pensado de las varias reformas (cómo la Ley de Desmovilizados (Ley 1424 

de 2010) Ley de Víctimas y Restitución de Tierras (Ley 1448 de 2011)? 
 

12. En su opinión, ¿Los anteriores mecanismos de justicia transicional han contribuido a 
una comprensión más completa acerca de la verdad de la violencia del pasado?  ¿Por 
qué sí o por qué no?  

Por ejemplo: Las versiones libres de los paramilitares en el proceso de Justicia 
y Paz, la Comisión Nacional de Reparación y Reconciliación, y los informes 
del Centro Nacional de Memoria Histórica hoy. 

 
Papel de los actores y normas internacionales 
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13.  ¿Qué opinas de las leyes de los derechos humanos en Colombia en comparación con 
lo que sabe acerca de otros países? Y ¿Cómo cree que se han implementado estas 
leyes?  

 ¿Por qué cree que este ha sido el caso? 
 

14. ¿De acuerdo a lo que sabe, cuáles son las similitudes y diferencias entre el acuerdo de 
justicia transicional en Colombia y justicia transicional en otros países? ¿Cree que las 
experiencias de ciertos países han influido el plan de Colombia? 
 

15. ¿Qué papel ha tenido la Corte Penal Internacional (CPI) en las negociaciones 
actuales?  
 

16. ¿ Cómo la Corte Interamericana de Derechos Humanos (la Corte IDH) ha 
influenciado en la rendición de cuentas en Colombia? ¿Puede hablar un poco sobre el 
papel de este tribunal multinacional en Colombia? 

 
17. ¿Trabajó con las subcomisiones oficiales y no oficiales involucradas en la creación 

del acuerdo de justicia de transición? ¿Cómo fue la experiencia? 
Probe: ¿Qué papel han desempeñado los consultores extranjeros en el acuerdo 
de justicia de transición?  

 
Los Diálogos de Paz 

18. Qué piensa del proceso de paz actual?  
 

19. ¿Qué piensa usted de la propuesta de un Sistema Integral de Verdad, Justicia, 
Reparación y No Repetición? (el Acuerdo sobre las Víctimas del Conflicto) 
 

20. En su experiencia, ¿Qué piensan otras personas del proceso de paz actual? Víctimas, 
funcionarios del gobierno, extranjeros... 

 
21. ¿Qué piensa va a pasar con el plebiscito? 

 
22. ¿Qué opina de la decisión de los delegados en La Habana en relación con las penas 

que tendrán los desmovilizados de las FARC en el caso que se firme el acuerdo? 
 

23. ¿Qué piensa de la propuesta para una comisión de la verdad (La Comisión para el 
Esclarecimiento de la Verdad, la Convivencia y la No Repetición)? 

¿Cómo los mecanismos de justicia transicional propuestos van a incorporar la 
historia del conflicto descrito en mecanismos anteriores? ¿Espera que haya 
inconsistencias entre estos mecanismos? 
 

24. ¿En su opinión, cuáles son algunos de los mayores éxitos del Acuerdo sobre las 
Víctimas del Conflicto? ¿Cuáles son algunos retos que enfrenta la implementación de 
este acuerdo de justicia transicional? 

 
25. ¿Que piensa del papel de las victimas y sociedad civil en los diálogos de paz?  

 
26. Que aspectos cree usted que son fundamentales para lograr la paz? 

 
27. ¿Cuáles son sus esperanzas para Colombia con la firma de un acuerdo de paz? 
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