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Abstract 
 

Mobilization and Its Discontents: Identity Politics in the Age of Identity Critique 
 

by 
 

Paul D. Martorelli 
 

Doctor of Philosophy in Political Science 
 

University of California, Berkley 
 

Professor Wendy L. Brown, Chair 
 

How can subordinated identity groups organize for political change while avoiding self-
descriptions that exclude or marginalize some of their members? How can "queers,” or 
“women," or "African Americans" mobilize politically without stipulating an idealized vision of 
their members that excludes or stigmatizes the practices or self-understandings of some who 
might travel under those very names? This dissertation examines, at a theoretical level, how 
identity-based groups can make justice claims without specifying what constitutes the identity or 
submitting to identity’s normative force. 
 
Whereas critics of identity politics, such as Judith Butler, Patricia Hill Collins, and José Esteban 
Muñoz, examine how identity controls and constrains individual subjects, this project 
examines identity’s regulatory effects on collective subjects mobilized for political action. The 
engagement with poststructuralist theory and the focus on mobilization, not just social 
collectivities, differentiates this dissertation’s concerns from thinkers such as Anthony Appiah, 
Nancy Fraser, and Iris Marion Young. And while many feminist, queer, and critical race theorists 
focus exclusively on specific identities, this dissertation analyzes how our understanding of 
identity itself shapes political membership and mobilization across a wide range of identities and 
projects. 
 
This dissertation revisits the extensively explored terrain of normalization and control through 
identity categories, but focuses specifically on identity constituted in collective political action. It 
begins by using the movement for marriage equality to illustrate how otherwise emancipatory 
and egalitarian identity-based political projects can subordinate and stigmatize some of their 
members in the quest for freedom and equality through idealized visions of membership. Then it 
explores alternative political formulations of identity that might avoid such injuries. Using 
feminist and queer theory to extend and transform work by Jürgen Habermas and the later 
Ludwig Wittgenstein, it refigures an identity-based political group as itself a coalition rather than 
a homogenous entity. Revisiting the decision in Obergefell v. Hodges, the 2015 Supreme Court 
decision validating same-sex marriage, it shows how treating identity as a coalition could 
relieve the social pity, indeed pathologization, of homosexuals living outside of marriage 
featured in the Majority decision. 
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Chapter One: Identity Politics Today 
 

“Sophia, people don’t say ‘queer’ anymore, they say ‘gay.’” 
“They say ‘gay’ if a guy can sing the entire score of Gigi. But a six-foot-three, two-hundred pound married man 

with kids, who likes to dress up like Dorothy Lamour? I think you have to go with ‘queer.’” 
The Golden Girls, “Ebbtide’s Revenge” 

 
Introduction 
Identity seems to be everywhere in American politics today. Marriage equality was framed as an 
issue of gay rights. Trans peoples’ fight for legal protection and respect is seen in battles over 
bathroom access, school dress codes, and government issued identifications. Black Lives Matter 
reminds us of race’s centrality to (in)justice in the United States. Neurodivergent and other 
people with disabilities mobilize for inclusion and fair treatment based on their differences from 
socially constructed norms of healthy brains and bodies. Students call for trigger warnings and 
safe spaces on college campuses to protect against demeaning and disrespectful references to and 
descriptions of their identities 

Even privileged groups have taken up the language of identity. White Americans argue 
affirmative action and similar policies discriminate against them based on their racial identity. 
Christians seek exemptions from anti-discrimination laws because they claim that serving people 
deemed sinful by their religion would go against their very being. Men’s rights activists work for 
a world where men do not face discrimination, oppression, or disadvantage because of their male 
identity. Some heterosexuals feel disrespected and demeaned because there is not a month or a 
parade dedicated to “straight pride.” And the recent Blue Lives Matter “movement” asserts that 
“police officer” is an identity comparable to “African-American.” 
 But identity politics is not new or novel. And the saturation of politics by identity makes 
sense. Identity is powerful. It can define and organize populations. The most obvious example 
here is the census. But also think about anti-discrimination legislation, public restrooms, medical 
research, driver’s licenses, birth certificates, passports, travel tickets, customer loyalty cards, 
advertisements and marketing, and social media like Facebook, to name a few other things that 
sort us by our identities. “Mr.” P. Martorelli was automatically signed up for Popular Mechanics 
magazine based on “his” subscription to Parents. I doubt “Mrs.” P. Martorelli would have been 
automatically signed up for a car magazine.  

In addition to sorting and ordering, identity can do many other things. Identity can create 
communities. Once a year “the gay community” comes together to celebrate their Pride (even if 
those in attendance never support or socialize with each other at any other time). The deaf 
community has its own language and culture. Identity can establish connections across 
differences and enable solidarity. Women of different races, classes, and sexualities routinely 
find similarities with each other, and they use these similarities to start political movements, 
enact social change, and create a variety of relationships and spaces for their shared identity. 
Black lives matter no matter the gender, class, and physical or mental health of those lives.  

As an inner truth and the basis of certain experiences, identity provides the expertise and 
authority to speak about particular issues of justice, such as discrimination, subordination, or 
marginalization. Who knows better than a homosexual how the constant assault of 
heterosexuality in movies, television, books, music, politics, religion, business, science, 
medicine, psychology, family life, art, beauty, consumption, and culture makes one’s very 
existence a stigma? Who knows better than a woman the explicit and subtle ways that women are 
economically disadvantaged, physically assaulted, sexually harassed, mentally abused, socially 
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subordinated and devalued, and politically marginalized by men? (Well, men usually say, “We 
do.” But really that just proves the point, doesn’t it?).  

As an essential, immutable part of who we are, identity provides solid ground upon which 
to build social and political movements. Our interests might change, but our identities are fixed, 
innate, and enduring. As a shared feature of diverse people, identity allows us to engage in 
politics tethered to the advancement of subordinated or marginalized groups as groups instead of 
being limited to a politics focused on securing the best life for atomistic, individual utility 
maximizers. We can have a politics that addresses complex, overlapping, and interlocking forms 
of oppression instead of a politics aimed at securing one person or group’s interests at the 
expense of others. 
 
 
I. The Philosophy of Identity 
But identity is also a troublesome thing. Are identities inner, essential truths about ourselves that 
we are born with? Or are they social constructs that we acquire over time through socialization? 
Is one born a woman or is this something one becomes?1 Would you be a woman if you never 
met another person? Or is “woman” a particular role you are ascribed and adopt through social 
interactions? Are identities universal and ahistorical, or are they products of particular times, 
places, societies, and cultures? Have people with same-sex desires always been homosexuals? Or 
do people with same-sex desires come to be understood as having a homosexual identity through 
the development of historically situated knowledges and practices related to bodies, pleasures, 
medicine, psychology, science, and erotica? Could Da Vinci or Shakespeare have been 
homosexuals given the fact that they lived before the introduction of “(homo)sexuality” as an 
identity?  

The relationship between identity and history also raises another set of questions. Is 
identity homogenous? Is there one thing all women share in common as women? That is, 
something that makes a person a woman regardless of her race, class, sexuality, and so on. Who 
decides what this defining characteristic is? How?  Is a person a woman because of her ability to 
have children? But then, what about women who cannot conceive? Is a woman defined by her 
exclusion from certain workplaces? Maybe women are distinguished by an injury they all suffer 
instead of by an attribute or property like their physiology. But then, what about African 
American women or Latinas, for example, who have always been expected to work? Have they 
not been women?2  

Does every homosexual have same-sex desire? What about those who merely take 
pleasure in sex with bodies of the same sex, such as some sadomasochists? Or those for whom 
erotics are less important to their sexuality than their unexpected or divergent relationship to 
their gender, such as some drag queens? Are S/M practitioners and drag queens “not really” 
members of the gay community, as is still too often claimed or implied at Pride parades and 
equal rights rallies? It is interesting to note that these people are also scolded for representing the 
worst of the gay community at these events. Identity is a tricky thing indeed if the same people 
can be told “you are not a member” and “you are a shameful, disgraceful member” at the same 
time.  

                                                 
1 Simone de Beauvoir, The Second Sex, trans. H.M. Parshley (New York: Knopf, 1953). 
2 Sojourner Truth, “Ain’t I a Woman?” accessed on July 20, 2016, http://sourcebooks.fordham.edu/mod/sojtruth-
woman.asp; Sylvia Walby, Patriarchy as Work: Patriarchal and Capitalist Relations in Employment (Minneapolis: 
University of Minnesota Press, 1986). 

http://sourcebooks.fordham.edu/mod/sojtruth-woman.asp
http://sourcebooks.fordham.edu/mod/sojtruth-woman.asp
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What do people mean when they say that President Obama is “not really Black” or “not 
Black enough”? His racial identity seems clear—especially when he goes to work and is 
surrounded by people who are clearly White. Is race determined by skin color, genealogy, 
experiences of oppression, cultural practices, or something else?3 Notice that while Obama is 
dismissed by some as “not really Black,” he is also lauded as examples of “Black excellence” by 
others. For some, Obama is not just a member of but an exemplary member; he is the ideal of 
Black identity that other members should try to be like. Once again identity’s nature seems 
conflicted, divided, and perhaps even constituted by exclusion and belonging.   

But definition is not the only problem with homogenous identity. Homogenous identity 
means that we could identify the characteristics that define members qua member. We should be 
able to identify the distinguishing characteristic of homosexual identity per se. Yet identities are 
not neatly bounded, discrete parts of our self.  There are no homosexuals in the abstract. Every 
homosexual has a racial and gendered body. One never is just a homosexual. You are a White 
cis-male homosexual, a Black cis-lesbian, a White trans lesbian and so on. You learn to be and 
are defined as a homosexual in the context of your race and gender.4 Of course, you are not 
permanently defined by your intersections. Identity can change and multiply; it is not static 
forever. This intersectional lens brings into focus the point that identity itself is never unified or 
homogenous.5 Homosexual identity’s distinguishing characteristics are constituted, in part, by its 
relations to other identities. The search for a characteristic that all homosexuals share qua 
homosexual and regardless of other identities is impossible: homosexual identity takes on 
meaning only in relation to other identities.  

Consider the example of “same-sex desire.”  Many think this characteristic defines 
homosexual identity per se. Both cis male and cis female homosexuals should have same-sex 
desire then. And in the abstract they might. But a cis gay man is defined by his desire for men 
while a cis lesbian is defined by her desire for women. If cis gay men had the same desires as cis 

                                                 
3 Anthony Appiah, In My Father’s House: Africa in the Philosophy of Culture (Oxford: Oxford University Press, 
1993); Cornel West, Race Matters (Boston: Beacon Press, 1993). 
4 The racial and gendered dimensions of sexuality are ignored in Michel Foucault, The History of Sexuality, Volume 
1: An Introduction, trans. Robert Hurley (New York: Vintage, 1978), which gives the impression that “same-sex 
desire” is constitutive of homosexuals, full stop. For those charting racial and gendered dimensions of sexuality: 
Joseph Beam, ed., In the Life: A Black Gay Anthology (Boston: Alyson, 1986); Judith Butler, Gender Trouble: 
Feminism and the Subversion of Identity (New York: Routledge, 1990); George Chauncey, Gay New York: Gender, 
Urban Culture, and the Making of the Gay World, 1890-1940 (New York: Basic Books, 1994); Thomas A. Foster, 
ed., Long Before Stonewall: Histories of Same-Sex Sexuality in Early America (New York: New York University 
Press, 2007); Essex Hemphill, Brother to Brother: New Writing by Black Gay Men (Boston: Alyson, 1991); Audre 
Lorde, Sister Outsider: Essays and Speeches (Berkeley: Crossing Press, 1984); Adrienne Rich, “Compulsory 
Heterosexuality and Lesbian Existence,” Signs 5, no. 4 (1980): 631-660. 
5 For example, Kimberlé Crenshaw, “Demarginalizing the Intersection of Race and Sex: A Black Feminist Critique 
of Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics, ” University of Chicago Legal Forum 1989, 
no. 1 (1989); Kimberlé Crenshaw, “Mapping the Margins: Intersectionality, Identity Politics, and Violence Against 
Women of Color,” Stanford Law Review 43, no. 6 (1991); Patricia Hill Collins, Fighting Words: Black Women and 
the Search for Justice (Minneapolis: University of Minnesota Press, 1998); Patricia Hill Collins, Black Feminist 
Thought: Knowledge, Consciousness, and the Politics of Empowerment (New York: Routledge, 2000); Cherríe 
Moraga and Gloria Anzaldúa, eds., This Bridge Called My Back: Writings by Radical Women of Color (New York: 
Kitchen Table/Women of Color Press, 1981); José Esteban Muñoz, Disidentifications: Queers of Color and the 
Performance of Politics (Minneapolis: University of Minnesota Press, 1999); Elizabeth V. Spelman, Inessential 
Woman: Problems of Exclusion in Feminist Thought (Boston: Beacon Press, 1988). See also, Butler, Gender 
Trouble; Lorde, Sister Outsider. 
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lesbians, they would be heterosexuals. Homosexual identity is inextricable from gender identity 
in this case. What makes you a homosexual depends on your gender and the gender of you 
desire. “Same-sex desire” does not define homosexual identity regardless of gender. Resorting to 
the abstract will not make “homosexual” homogenous either. It does not help to say: What makes 
a homosexual is same-sex desire regardless of whether that desire is man-for-men or woman-for-
women; what is common to all homosexuals is the “sameness” part of their same-sex desire.  On 
the one hand, the use of “same-sex” as a marker of homosexual identity already demonstrates the 
reliance of sexuality on gender for meaning in this case. Homosexual identity is defined as 
“gendered beings desiring other beings of the same gender.”6 Sexuality is legible here only 
through gender’s terms. On the other hand, we will always have to specify, at some point, 
whether the person asking to be recognized as a homosexual is a woman who desires women or a 
man who desires men. Abstracting to “same-sex desire” merely defers or delays the 
consideration of gender and the differences it introduces into homosexual identity without 
actually removing it, which would be required to make “homosexual” a homogenous identity.7 

Does identity stay out of trouble if it is heterogeneous instead of homogeneous?8 Are 
there many characteristics that a person can have in order to be a homosexual instead of just one 
shared by all? In this case, some people could be homosexuals because of their same-sex desire. 
Others could be homosexuals based on, for example: same-sex sex, a penchant for same-sex sex, 
the aesthetic or physical enjoyment of same-sexed bodies (which might be erotic, sexual, or 
something else altogether), gender (non)conformity, particular relations to one’s mother and 
father, same-sex fantasy, ethical attitudes, specific knowledges, particular experiences of 
subordination, or even self-identification based on feeling and not some analytical self-
assessment and categorization. American high schoolers use most all of these alternative 

                                                 
6 Eve Kosofsky Sedgewick, Epistemology of the Closet (Berkeley: University of California Press, 1990), 30-32. For 
the intersections of race with gender and/or sexuality: Gloria Anzaldúa, Borderlands/La Frontera: The New Mestiza 
(San Francisco: Aunt Lute Books, 1987); Patricia Hill Collins, Black Sexual Politics: African Americans, Gender, 
and the New Racism (New York: Routledge, 2004); bell hooks, Ain’t I a Woman? Black Women and Feminism 
(Cambridge, MA: South End Press, 1981); bell hooks, Feminist Theory: From Margin to Center (Cambridge, MA: 
South End Press, 1984); bell hooks, We Real Cool: Black Men and Masculinity (New York: New York University 
Press, 2004); Barbara Smith, ed., Home Girls: A Black Feminist Anthology (Kitchen Table/Women of Color Press, 
1983), in addition to footnotes 4 and 5. 
7 And the relations of gender and sexuality become more complicated when we examine trans men and women. Is a 
trans woman whose desires cis men homosexual? Suppose she desires trans men?  
8 The rest of this section draws heavily on queer theory, which has raised and answered precisely these questions. 
Queer theory has shown that desires, sexualities, bodies, genders, and love do not all line up, which makes it 
impossible to establish gayness through recourse to the biological attributes of who one loves, or wants, or has sex 
with. See, for example, Leo Bersani, Homos (Cambridge: Harvard University Press, 1995); Douglas Crimp, ed., 
AIDS: Cultural Analysis, Cultural Activism (Cambridge: The MIT Press, 1988); Douglas Crimp, Melancholia and 
Moralism: Essays on AIDS and Queer Politics (Cambridge: The MIT Press, 2002); Lee Edelman, Homographesis: 
Essays in Gay Literary and Cutltural Theory (New York: Routledge, 1994); Diana Fuss, ed., Inside/Out: Lesbian 
Theories, Gay Theories (New York: Routledge, 1991); David M. Halperin, Saint Foucault: Towards a Gay 
Hagiography (New York: Oxford University Press, 1995); Gayle S. Rubin, “Thinking Sex: Notes for a Radical 
Theory of the Politics of Sexuality,” in Deviations: A Gayle Rubin Reader (Durham: Duke University Press, 2011); 
Micahel Warner, ed., Fear of a Queer Planet: Queer Politics and Social Theory (Minneapolis: University of 
Minnesota Press, 1993); Michael Warner, The Trouble with Normal: Sex, Politics, and the Ethics of Queer Life 
(Cambridge: Harvard University Press, 1999). As well as Butler, Gender Trouble; Chauncey, Gay New York; 
Foucault, History of Sexuality v.1; Lorde, Sister Outsider; Muñoz, Disidentifications; Rich, “Compulsory 
Heterosexuality”; Sedgwick, Epistemology of the Closet.  
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characteristics to define homosexual identity.9 The list of other, more specific situations that 
might use these different markers of homosexual identity is familiar as well: prison, the military, 
the courts, the gym, college Greek life, drag life, gay bars, pop-psychology, daytime talk shows, 
scripted TV shows and movies, heterosexual sex lives in moments of erotic “deviancy” (the man 
who likes getting pegged by his girlfriend and wonders “does this make me gay?”10) and so on.  

A heterogeneous formulation of identity avoids the problem of picking the wrong 
definitive characteristic and excluding some who might belong. But if anything can define a 
homosexual, then the identity could include anyone, which would make the identity pointless. 
There has to be some limit as to which characteristics can define homosexual identity per se, 
right? Most people tend to think that homosexuals are defined by same-sex desire. But everyday 
life seems to suggest that there is also a fairly short list of other acceptable definitive 
characteristics of homosexual identity as well. For example, the promiscuous man with no 
interest in getting to know his tricks outside of a sexual context might find his sexual identity 
defined by “enjoying or preferring homo-sex” instead of “same-sex desire” because the latter 
might be understood to imply some degree of attraction to his partners’ non-sexual personhood 
or subjectivity. “Preferring homo-sex” is probably an uncontroversial or “believable” answer to 
the question “what makes you a homosexual.”  Identity is heterogeneous because either “same-
sex desire” or “enjoying homo-sex” will do; neither is necessary. For example, “enjoying homo-
sex” does not have to be an expression of same-sex desire. It could be, but it does not have to be 
when identity is heterogeneous. But we might push for a more “serious” answer if someone said 
that his knowledge of Broadway musicals defined his homosexual identity. This might be an 
important part of his particular homosexual identity, but we do not tend to think of this as 
definitive of homosexual identity itself. 

But this “limited list” model does not seem to tell the whole story about identity. Neither 
desire nor sex acts seems definitive of homosexuals’ identity in the workplace where “private 
lives remain private.”11 Here bodily comportment and/or conformity to gender norms, for 
example, might seem to define sexual identity. Now turn to the fight for marriage equality. It is 
the sex of the person I want to marry that defines my sexual identity, not my desires, sex acts, or 
comportment. Why I want to marry a man is irrelevant to my being a homosexual before the law. 
What we do together and how we otherwise behave do not define us as homosexuals in the eyes 
of the Court. We are members of the injured group, homosexuals, because we are two men who 
want to marry. And consider that in the gay men’s chorus, gay trivia night, or the early stages of 
any friendship, it very well could be knowledge of Broadway musicals that defines gay identity 
itself. The distinguishing characteristics of homosexual identity shift as homosexuals move 
through the social world and as their identity is produced by various intersections with other 
identities. Contrary to popular belief, there does not seem to be a clear cut, self-evident short-list 
of possible characteristics that can define an identity from the outset. 

What is the relationship between the various possible characteristics of an identity, then?  
If identity is heterogeneous, a woman does not have to have every possible characteristic 
attributed to this identity in order to be a member. But how many or which characteristics must 

                                                 
9 C. J. Pascoe, Dude, You’re a Fag: Masculinity and Sexuality in High School (Berkeley: University of California 
Press, 2007). 
10 Sedgwick, Epistemology of the Closet, 22-63; Michael Warner and Lauren Berlant, “Sex in Public,” in Publics 
and Counterpublics (New York: Zone Books, 2005). 
11 Although the private never remains private in the case of heterosexuality, which is everywhere expressed from 
photos on desks to mentioning what one did with one’s wife or husband over the weekend. 
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she have to be a member? Is it sufficient to have breasts and a vagina if she does not dress or act 
“feminine”? What about a person who has many trappings of femininity but lacks these 
biological markers?  Can you both have and not-have an identity? Let’s say one criterion for 
homosexual identity is “I want to have sex with someone of my own sex” and another criterion is 
“I want to fall in love with someone of my own sex.” If the list is conjunctive, we end up with a 
homogenous identity since you must have both to be a homosexual. If the list is disjunctive, 
those who desire both sex and love are not homosexuals since the identity is defined by desiring 
either sex or love but not both. If the list is serial, then I can both belong and not belong at once 
since I can satisfy one criterion but not the other. 
 
 
II. The Politics of Identity  
These questions about identity’s nature are more than just idle philosophical speculation. How 
we understand identity shapes our social and political lives even if that understanding takes place 
at pre-or-unconscious levels and the reasoning behind our thinking is not schematized, 
thematized, analyzed, or elaborated. Consider identity-based discrimination as an example. 
Identity’s “naturalness” is often assumed in identity-based discrimination. Historically, (white 
bourgeois) women’s putatively natural docility, fragility, superficiality, submissiveness, and 
gentleness were invoked as reasons to subordinate them to men in almost all areas of life. It is 
not unjust to deny women jobs if they are, by nature, too delicate to handle hard work or 
education if they are, by nature, not capable of abstract learning or destined to use it.12 Non-
Europeans’ (including women) natural barbarism, inferior minds, and strong bodies provided all 
the license necessary for colonialization and enslavement. It is not unjust to make Africans work 
for you if nature has given them bodies and minds best suited to manual labor and supervision.13  

Today, the assumption that identity is natural underpins North Carolina’s “Public 
Facilities Privacy and Security Act” from March 2016—the so called “bathroom bill.” This bill 
requires people to use the gendered bathroom that aligns with the sex they were assigned at birth. 
A woman is a person who is born with a vagina; a man is a person born with a penis.14 Trans 
men and women are excluded from male and female restrooms, respectively. This bill operates 
with a homogenous, natural gender identity. As “homogenous,” all members of the identity 
“woman” have a vagina from birth. This characteristic defines the identity “woman,” and all 
women have this characteristic regardless of their other identities. As “natural,’ gender exists 
independently of society, culture, and, critically, any particular member’s (dis)identification with 
or experience of it. You cannot change your gender no matter how you dress or what you do to 
your body according to the vision of identity that underpins this bill. Only those who share a set 
of characteristics given at birth can ever be a woman or a man. Thus, there is no discrimination 
here. The bill only excludes those who are not really women from women’s bathrooms. It 
prevents a man who pretends to change his gender by saying “I feel like a woman” from gaining 
entry to a women’s bathroom. “The bill merely writes into law the simple truth that gender 
identity is naturally given,” proponents argue.  
                                                 
12 John Stuart Mill, “On the Subjection of Women,” in On Liberty and Other Writings, ed. Stefan Collini 
(Cambridge: Cambridge University Press, 1989); Mary Wollstonecraft, A Vindication of the Rights of Women (New 
York: Dover Publications, 1996); de Beauvoir, The Second Sex. 
13 Collins, “The Past is Ever Present: Recognizing the New Racism,” in Black Sexual Politics,53-85; Marianna 
Torgovnick, Gone Primitive: Savage Intellects, Modern Lives (Chicago, University of Chicago Press, 1990) 
14“Public Facilities Privacy and Security Act,” HOUSE BILL DRH40005-TC-1B, accessed on September 15, 2016, 
http://www.ncleg.net/Sessions/2015E2/Bills/House/PDF/H2v0.pdf, 1. 

http://www.ncleg.net/Sessions/2015E2/Bills/House/PDF/H2v0.pdf
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Because the conception of identity as natural authorizes the bill to “justly” exclude some 
who claim to belong, trans activists and their allies argue against it by taking aim at the 
conception of identity as natural.15 Perhaps a more familiar example of how our understanding of 
identity shapes our political lives is the question of membership itself. Who is women’s 
liberation, equality, or autonomy for? That is, who counts as a woman? What defines members 
of this identity? Who do gay rights seek to help? Who is a member of that group-without-rights, 
homosexuals? What does it mean to be Black, and so, have a life that matters? How are these 
determinations made? Which characteristics are definitive? Which should be? Although it seems 
intuitive, obvious, or self-evident which members of our society are “women,” “homosexuals,” 
or “Black,” earlier we saw just how difficult it is to define an identity’s membership. When we 
understand identity as being defined by a characteristic common to all members regardless of 
their other identities, any definition of membership inevitably excludes some who might belong. 
But if we think that identity can be defined my many different characteristics, any definition of 
membership seems futile, since anyone can potentially belong.  

For better or worse, American politics frequently tends to treat identity as homogenous. 
Men have often claimed that all women are docile or emotional. Every woman has these 
characteristics regardless of her class or race. According to this formulation of femininity, it does 
not matter if you are a pauper or a woman of means, you are irrational and unfit for politics. 
European colonizers “knew” that all non-Europeans were un-civilized and less intelligent. Every 
non-European had these characteristics regardless of their gender or ethnicity. It did not matter if 
you were African or Native American, you were uncivilized and rightly put under control of a 
European power. Antidiscrimination politics also frequently invokes a homogeneous identity. 
Consider white, second wave, American feminism, for example. It was often claimed that 
women were unjustly excluded from the workforce and from property ownership and rights—
civil and political.16 To be a woman, then, was to be excluded from the workforce. The identity 
“woman” was distinguished, in part, by the characteristic “excluded from the workforce.” In this 
case, the identity’s definitive characteristic was an injury instead of an attribute or property such 
as biology or physiology. But this white, second wave, American feminist definition of woman 
overlooked how women of color had long been required to work. These women were never 
excluded from the workforce. Indeed, they often worked for other women whether as slaves in 
the ante-bellum South or as paid child care, maids, laundresses, or seamstresses. The 
characteristic that supposedly defined women regardless of their other identities really defined 
women in relation to their other identities. As formulated by the political project for equal 
employment, “woman” really meant “White, middle-class women” since it was these women 

                                                 
15 Trans people also take on the ridiculous specter of “the predator” conjured by the bill: the masses of American 
men who will pretend to identify as women in order to have access to women in the bathroom or locker room—
although some men, like Mike Huckabee, have admitted this is exactly what they would do.  Elura Nanos, “7 Smart 
Responses to the Not-So-Smart Arguments in Favor of the North Caroline Bathroom Laws,” Huffington Post Blog, 
May 11, 2016, http://www.huffingtonpost.com/elura-nanos/7-smart-responses-to-the-_b_9891376.html;  Katy 
Steinmetz, “Why LGBT Advocates Say Bathroom “Predators” Argument is a Red Herring,” Time Magazine, May 2, 
2016; Lana Ulrich, “Explaining Bathroom Bills, Transgender Rights, and Equal Protection,” Constitution Daily 
Blog, May 6, 2016, http://blog.constitutioncenter.org/2016/05/explaining-bathroom-bills-transgender-rights-and-
equal-protection;  
16For example, Betty Freidan, The Feminine Mystique (New York: W.W. Norton & Company, 1963).  

http://www.huffingtonpost.com/elura-nanos/7-smart-responses-to-the-_b_9891376.html
http://blog.constitutioncenter.org/2016/05/explaining-bathroom-bills-transgender-rights-and-equal-protection
http://blog.constitutioncenter.org/2016/05/explaining-bathroom-bills-transgender-rights-and-equal-protection


8 
 

who were excluded from the workforce. Distinguishing women by their exclusion from the 
workforce excluded women of color from this political movement by and for women.17 

In addition to the injuries related to misrecognition, identity erasure, and cultural 
hegemony, there are political consequences to confusing a definition of membership that 
includes only some for one that includes all. 18 For example, because feminists fighting for equal 
employment opportunities offered their formulation of “woman” as universal, the political 
project rooted in this formulation of “woman” could claim to be for the advancement of women 
as a group, that is, claim to secure equality for all women. But because “woman” really meant 
“white, middle-class woman,” only these women were protected from discrimination. Although 
businesses might have to hire women, for example, they were under no obligation to hire Black 
women.19 Surely a political project that guarantees only white, middle-class women protection 
from discrimination, while accepting that other kinds of women might still face other forms of 
discrimination, is not really a project for all women’s equality?  

 Patricia Hill Collins argues that “the fundamental premise of any progressive [project] is 
that it cannot be based on someone else’s subordination.”20 Black women did not benefit from 
laws prohibiting discrimination against women because they did not “count” as women based on 
the project’s definition of this identity. The definition of “woman” that allowed White women to 
advance their cause relied on excluding Black women. This dissertation suggests that the 
sustained subordination and inequality of some women after the “success” of an egalitarian 
political project on behalf all women is an example of a problem found across identity politics 
when a group’s identity is understood as homogenous.  

For example, consider some contemporary disability movements. When the identity 
“person with a disability” is defined by having a body that physically deviates from norms of 
health and well-being, neurodivergent people, those who deviate from norms of mental health 
and well-being, are excluded from the identity.21 Not being a member of the identity “people 
with disabilities” means neurodivergent people remain “unseen” by political, legal, or social 
practices that aim to advance or aid members of this identity. Consider how many of the standard 
methods for providing people with disabilities equal access to the world, such as adding curbs to 
sidewalks, braille to public signs, or closed captioning to programs, do not make the world more 
accessible to those with anxiety, depression, or obsessive compulsive disorder.  
                                                 
17 Collins, Black Sexual Politics; hooks, Ai’nt I a Woman?; Moraga and Anzaldúa, Bridge; Spelman, Inessential 
Woman. 
18 Kwame Anthony Appiah, The Ethics of Identity (Princeton: Princeton University Press, 2003); Erving Goffman, 
Stigma: Notes on the Management of Spoiled Identity (New York: Penguin Books, 1990);  Axel Honneth, The 
Struggle For Recognition: The Moral Grammar of Social Conflicts, trans. Joel Anderson (Boston: The MIT Press, 
1995); Charles Taylor, Multiculturalism and the Politics of Recognition, ed. Amy Gutmann (Princeton: Princeton 
University Press, 1994); Iris Marion Young, Justice and the Politics of Difference (Princeton: Princeton University 
Press, 1993).  See also, Collins; hooks; Moraga and Anzaldúa, Bridge; Smith, Home Girls; Spelman, Inessential 
Woman. 
19 Collins, Black Sexual Politics, 199-206; Crenshaw, “Demarginalizing,” 141-150; Spelman, Inessential Woman, 
116-122. 
20 Collins, Black Sexual Politics, 200.  
21 Norms of physical health and well-being include expectations such as: a healthy body should have four limbs that 
always and only respond to the brain’s control; vision and hearing should not be compromised; bodies should move 
without pain. These are norms, not facts, because they idealize how a body functions. They are expectations about 
how bodies should function and not claims about how bodies do function. No one’s limbs always and only respond 
to the brain’s control. Have you ever gotten a cramp? No one has uncompromised eye sight or hearing. Even people 
with 20/20 vision find some images blurry. Even people with “perfect” hearing don’t always catch a whispered 
secret. I will focus on norms of healthy functioning. 
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Projects aimed at securing access or equality for people with disabilities will do little to 
benefit the neurodivergent because they are not considered “people with disabilities” when this 
identity’s membership is defined by physical deviations from norms of health and well-being. 
But even when “person with a disability” is defined to include the neurodivergent, as in The 
Americans with Disabilities Act, neurodivergent people might still remain marginalized despite 
legal or social practices aimed at securing equality for all members of this identity.22 An 
individual with a disability is defined by the ADA as “a person who has a physical or mental 
impairment that substantially limits one or more major life activities, a person who has a history 
or record of such an impairment, or a person who is perceived by others as having such an 
impairment.” 23 Here, the identity “disabled” includes deviations from both physical and mental 
norms of health—what the law calls “a physical or mental impairment.” The law thus aims to 
advance people with disabilities as a group by providing access and equality for all members.   

The distinguishing characteristic of disabled identity vis-a-vis impairment is interesting 
because it is not substantive. Instead of a list of deviations (impairments) that would define one 
as disabled or not, the ADA distinguishes physical or mental impairment, and inter alia the 
identity “disabled,” by the effects a person’s deviations has on their life. A physically-or-
neurodivergent person has the identity “disabled” if their deviations “substantively limits one or 
more major life activities.” Distinguishing disabled identity by this characteristic is valuable 
because it refuses to define all divergent people as disabled. For example, some deaf people do 
not identify as disabled because they have their own language and culture, which includes things 
like etiquette and other social rules of interaction, group norms, and values. On this account, 
deafness is not a disability since it is not deafness that impairs their life activities but a social 
order that routinely privileges hearing.24  

But because “impairment” is left undefined, it is incumbent upon some people to prove 
that their physical or mental deviation "substantively limits one or more major life activities.” 
Sometimes a person’s physical or mental deviation (their “impairment”) appears to undoubtedly 
impose a substantial limit, such as in cases of extreme deviations that used to fall under 
categorizations like “mental retardation” or in cases where one or more body parts are missing or 
do not function. Unlike those with extreme deviations, however, people with anxiety, depression, 
arthritis, or chronic fatigue immune dysfunction syndrome, for example, might be required to 
demonstrate that are, in fact, members of the group “people with disabilities.”25 They might have 
to convince employers, teachers, doctors, family members, government administrators, the 
courts, or other people with disabilities that their deviations “substantively” limit their lives in 
order to be a “person with a disability.” If their deviations do not appear to impose a substantive 
limit, these people will be excluded from the identity they claim—even if they experience and 

                                                 
22 We will see that some people with physical deviances might also be excluded too. 
23Americans With Disabilities Act of 1990, Pub. L. No. 101-336, 104 Stat. 328 (1990), September 15, 2016, 
https://www.ada.gov/pubs/adastatute08.htm, Sec. 12102. 
24 Joseph Shapiro, No Pity: People with Disabilities Forging a New Civil Rights Movement (New York: Broadway 
Books, 1994), 74-105.  
25 Anna Mollow, “’When Black Women Start Going on Prozac…’ The Politics of Race, Gender, and Emotional 
Distress in Meri Nana-Ama Danquah’s Will Weep for Me,” in The Disabilities Studies Reader, ed. Lennard J. Davis 
(New York, Routledge, 2013), 411-431; Margaret Price, “Defining Mental Disability,” in Disabilities Studies 
Reader, 298-307; Ellen Samuels, “My Body, My Closet: Invisible Disabilitty and the Limits of Coming Out,” in 
Disabilities Studies Reader, 316-332; Susan Wendell, “Unhealthy Disabled: Treating Chronic Illness as 
Disabilities,” Hypatia 16, no. 4 (2001), 17-33  

https://www.ada.gov/pubs/adastatute08.htm
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know their deviations as substantive limits.26 This exclusion would mean they are not entitled to 
the recognition or accommodations they need for access or equality. Cruelly, denying them such 
recognition or accommodation does not count as discrimination because they are not “really” a 
member of the identity-based group entitled to such services (because their deviations do not 
limit their lives “enough” to “count” as “substantively” limited, even though they might be 
limited in some ways).  

So, instead of being given extra time to prepare for or take an exam, some students with 
mild anxiety or arthritis are encouraged to study more or to practice taking tests at home to 
familiarize themselves with the process in order to “overcome” their anxiety or “accustom” their 
body to the task. “These students are not healthy,” we tell ourselves, “but their impairments are 
nothing that they cannot overcome.” We do not need to change our educational practices to give 
them the same chance at success enjoyed by their peers because their anxiety or arthritis do not 
substantively limit them. Read: they are not really disabled. Rather, it is up to them to learn how 
they learn and adjust accordingly (never mind they can’t then take the test in a way that works 
for them…).27  

Some people with obsessive-compulsive disorder or chronic fatigue syndrome end up 
consigned to low level jobs because their intrusive thoughts or low energy levels decrease their 
productivity during the standard work day. “There is something wrong with these people, but 
there is nothing we can do for them,” we say.  “Your thoughts or your energy levels are your 
own. No one can change your mind for you; no one but you can give yourself more energy.” We 
do not need to offer them a flexible work schedule that allows them to maximize the time they 
are not overcome by intrusive thoughts or exhaustion. Rather, they need to learn to be productive 
in the face of these thoughts or energy levels. They need to learn how to focus and motivate 
themselves during the workday if they hope to be promoted, just like every other employee.28  

Even with the expanded definition of “person with a disability,” the ADA might not 
advance the group as a whole. It provides equality or freedom to those who are legible as 
members. But some who are members might not appear to “count,” and so, might continue to be 
stigmatized or subordinate. Worse, however, is that the advancement of some my further the 
subordination and stigmatization of those who are not seen as “real” members. One problem with 
the ADA might be that it does not help those who do not appear to be “people with disabilities” 
even if they claim to belong to this group.  It is a different problem if the ADA makes things 
worse for those who do not seem to belong.  

Consider the moral superiority we might feel towards those whom we do not recognize as 
people with disabilities even though they deviate from norms of health and well-being. “The 
person with depression is not well, certainly, but she is not disabled, for goodness’ sakes,” we 
might be inclined to think. “Disabled people are missing limbs or have multiple personalities; 
now, those are deviations that impair one’s life, not a bit of sadness!” If we know what a “real” 
disabled person is, then we might stigmatize the depressive for daring to claim an identity we do 
not think she has. Her very act of self-identification might become stigmatized. For example, we 
                                                 
26 Eva Feder Kittay and Licia Carlson, eds., Cognitive Disability and Its Challenges to Moral Philosophy (Oxford: 
Wiley-Blackwell, 2010); Christopher A. Riddle, Disability and Justice: The Capabilities Approach in Practice 
(Baltimore: Lexington Books, 2014);  
27 Terri Hibbs and Dianne Pothier, “Post-Secondary Education and Disabled Students: Mining a Level Playing Field 
or Playing in a Minefield?,” in Critical Disability Theory: Essaying in Philosophy, Politics, Policy, and Law, eds. 
Dianne Pothier and Richard Devlin (Toronto: University of British Columbia Press, 2005), 195-222.  
28 Robert Wilton, “Working at the Margins: Disabled People and the Growth of Precarious Employment,” in Critical 
Disability Theory, 129-150.   
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might think she is trying to cheat the system and get help she does not deserve. We might think 
she is lazy and does not want to take responsibility for herself by “getting her life together” or 
“snapping out of it.” In this case she appears to be both irresponsible and a liar. But stigma is not 
the full extent of the problems inadvertently caused by our certainty about the criteria for 
disability membership. If we do not think the depressive is a member of the group, then we 
might not feel obligated to help her gain access or equality as a matter of justice. Through its 
definitions of “disabled” the ADA might entrench her status as “not disabled”; thereby making it 
difficult to take her claims about justice, equality, or freedom seriously. We do not need to do 
anything to alleviate her suffering, if it exists, because her subordination, stigmatization, or 
marginalization are not questions of justice but of personal, private pain.  

 The above example of the ADA reveals that exclusion and inclusion are not the only two 
options when it comes to membership and belonging even when we think of identity as 
homogeneous (that is, when we think all members of an identity share some characteristic in 
common qua member). You are not either “disabled” or “not disabled.”29  You can have, 
embody, or relate to the identity’s definitive characteristic in a variety of ways, as the above 
analysis has begun to show. Remember, the ADA sets two membership criteria for the identity 
“person with a disability.” First, you must have a physical or mental impairment, that is, you 
must deviate from norms of physical or mental health. Second, your deviation(s) must 
substantively limit one or more life activities. Let me take these criteria in turn. Some deviations 
appear to be greater than others. The woman without an arm seems to have a body that falls 
farther from our expectations about physical wellness than a near-sighted woman, whose vision 
substantively impairs her life. But sometimes it is not clear which bodies or minds conform more 
to norms of health and which bodies conform less. Order the following bodies from “least” to 
“most” like the idealized, whole and proper, healthy body of modern science and medicine: one 
without an arm; one without vision; one without any limbs; one without a reproductive system; 
one with autism; one with schizophrenia; and one with dyslexia.  

Likewise, some limits appear to be more substantive than others. The woman who cannot 
walk and requires a wheelchair seems to have more limits placed on her life activities than the 
woman with depression or hearing loss. But it is not always clear which limits are more 
substantive than others. The woman with depression, for example, might not be able to get out of 
bed at all somedays. Now it might seem that her deviation imposes greater limits than missing 
limbs. At least the woman in a wheelchair is capable of life activities. Of course, it might not be 
a case of more or less substantive limits at all. Perhaps each person is limited in different, yet 
substantive, ways; just as their deviations are different yet no less present. 

For now, I want to focus on the twin facts that all of the bodies in the previous example 
deviate from norms of physical or mental wellbeing and that all of these deviations impose 
substantive limits on life activities. According to the ADA, then, each person is a member of the 
identity. Some might (appear to) be “more disabled” than others because of how far they deviate 
from norms of health or because of how substantial the limits imposed by their deviations are. 
But it is important to recognize that each is a person with a disability. They all satisfy the ADA’s 
membership criteria even though they do so to different degrees and in different ways. The 
woman with poor eyesight and the woman with dyslexia are not excluded from this identity 
simply because their bodies appears to conform more closely to our expectations about what a 
body should be than the woman without limbs. The woman with myopia and the woman with 
                                                 
29 “Healthy” is not the appropriate opposite here because you can be unhealthy but not disabled, such as having a 
cold. 
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ADHD are not excluded from this identity because their deviations do not seem to limit their 
lives as substantively or to the same extent as the woman in a wheelchair. 

We can see that membership is not always an either/or. It is a continuum. Some people 
more clearly deviate from norms of healthy functioning than others. Some people’s deviations 
more clearly impose substantive limits on their lives than others. We have no problem 
recognizing these people as people with disabilities, as members of the identity “disabled.” We 
tend to think of these people as the true, normal, or authentic members of this identity. Put 
bluntly, they are the people we immediately think about when we are asked “who is a person 
with a disability” or “what makes someone a person with a disability.”  

Other people, though, do not deviate so clearly from norms of health/healthy functioning, 
or their deviations appear less significant, or the limits imposed on their lives by their deviations 
seem less substantive. Critically, they are not “not disabled” or “healthy” because they deviate 
from health norms in significant or important ways or because their deviations impose 
substantive limits on their lives. Think of a woman with mild arthritis. She deviates from norms 
of healthy functioning less than a woman without an arm. The limits imposed on her by her 
arthritis are, arguably, also less substantive. But she might still be a person with a disability 
because she can be understood to deviate more from standards of healthy functioning than a 
woman with myopia. And the limits imposed by arthritis might be more substantive than those 
imposed by myopia too. Finally, consider how a woman with arthritis might be easily identified 
as a woman with a disability if her arthritis is severe enough. She might be unable to use her 
fingers, for example, if her arthritis is severe enough. Would we really say, “She is still less 
disabled than a woman without an arm; at least her arm is still there, even if she cannot use it”? 

These people, who deviate and are limited less than some but more than most, are the 
ones we usually have difficulty identifying as members of this identity. How do we tend to think 
of them when they are understood as members? Maybe we do not see them as clear or obvious 
members (unlike people who are missing limbs). We probably do not immediately think of them 
when we are asked “what makes someone disabled.” Perhaps we even understand them as 
belonging less fully or properly to the group. They are disabled, certainly, but because they are 
less disabled than others, they appear to be marginal members. They belong, but not-quite. There 
is something “less” about them as members. They are corner cases. They qualify as members, 
but just barely.  They are not “normal” people with disabilities. In other words, they do not 
conform to our expectations about what members of this identity should be.  

Membership is not always an either/or, but can be a continuum of belonging. Some have 
an identity more clearly than others. Some members seem to be more proper, normal, or 
authentic than others. Consider “homosexual” as another example. If homosexuals are 
distinguished by same-sex desire, then it seems that those who have same-sex desire are 
homosexuals and those who do not are not. Yet think about the many ways one might have 
same-sex desire. Adam only has same-sex desire. Bob has same-and-opposite sex desire. Carlos 
has always only had same-sex desire. Dimitri has recently discovered his same-sex desires after 
years of having opposite-sex desires. Francisco has recently discovered his opposite-sex desires 
after thinking he only desired men. George only desires same-sex bodies; he does not care about 
the subjectivities lurking beneath the surface.  Harry, though, desires emotional connection with 
people who just so happen to have male bodies. Iskander finds his desire to be a changing 
combination of the two. Joon knows he has same-sex desire because he has confirmed it by 
sleeping with and dating men. Kadeem is still not sure; he has only every desired in fantasy. 
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 Of the above men, who are clearly, truly, or authentically homosexual? The men with 
only same-sex desire, defined by a physical and emotional attraction to other men, who have had 
this desire most of their lives and have confirmed it through actions are probably at the top the 
list. These men are exemplars of the identity. They best conform to our expectations about what 
a homosexual is in this case. They most clearly and fully embody the characteristic that defines 
homosexuals, same-sex desire. There is no question that these men belong. They are “normal” or 
“regular” homosexuals. The other men, however…Well, we can see that they belong. They do 
have same-sex desire. But there are caveats, distinctions, and particularities that seem to 
problematize this. They seem to have less true or authentic versions of same-sex desire when 
compared to the aforementioned men. These men belong, but less fully. They are fringe 
members who do not fully, properly, or truly represent homosexual identity. They are 
homosexuals, but something is off about them; they are not-quite right. They are not “normal” 
homosexuals. They deviate from our expectations about what a homosexual should be. 

The problems caused by some members appearing to belong more fully or clearly than 
others have been well documented.30 I am interested in how being a full or marginal, proper or 
irregular member might matter as an identity-based group politically mobilizes. For example, 
take recent movements for trans’ rights. The major activists are now well known by name: 
Laverne Cox, Janice Mock, Carmen Carrera, and maybe Caitlyn Jenner. And in the wake of 
North Carolina’s House Bill 2, the bathroom bill, many regular, everyday trans men and women 
discovered their activism. A noticeable form of protest was the social media campaign 
#WeJustNeedtoPee.31 Trans men and women took pictures of themselves in the bathroom they 
would be forced to use by HB2 and posted them across various social media platforms. Linked 
by the shared hashtag, #WeJustNeedtoPee, these pictures formed a digital protest that gathered 
trans men and women from across the country and made them visible to the mainstream public. 
Better, thanks to the crowd sourcing nature of social media, by using a shared hashtag trans men 
and women were able to “go viral,” which effectively guaranteed that the public would have to 
encounter them. Unlike a regular protest, which can be ignored by traditional media, as a viral 
social medial meme, #WeJustNeedtoPee temporarily “took over” the internet (it “trended”). You 
could not log onto Twitter, FaceBook, SnapChat, Tumblr, or Instagram, to name a few sites, 
without being confronted by these pictures. Trans men and women’s protest had to be seen.  

#WeJustNeedtoPee seems to be the ultimate in egalitarian political mobilization. 
Although the movement does create a hierarchy between those who have access to technology 
and those who do not, any trans man or woman could participate. This movement exemplifies 
what we might call egalitarian membership. If you identify as a trans man or trans woman you 
can participate (provided you have the material resources) no matter how “trans man” or “trans 
woman” is defined. For a better sense of egalitarian membership, compare this movement to 
some by women, Black people, or “citizens” in which only specific constitutions of “woman,” 
“Black,” or “citizen” were allowed to participate. Some women’s movements excluded Black 
women or trans women. Some Black political projects forced Black women into secondary roles 

                                                 
30 William E. Connolly, Identity |Difference: Democratic Negotiations of Political Paradox (Minneapolis: 
University of Minnesota Press, 2002); Diane Fuss, Essentially Speaking: Feminism, Nature, and Difference (New 
York: Routledge, 1989); Janet E. Halley, Split Decisions: How and Why to Take a Break from Feminism (Princeton: 
Princeton University Press, 2006). See also, Butler, Gender Trouble; Foucault, History of Sexuality v.1; Moraga and 
Anzaldúa, Bridge; Rubin, “Thinking Sex”; Warner and Berlant, “Sex in Public”; Warner, Trouble with Normal. 
31 http://www.advocate.com/politics/transgender/2015/03/14/trans-folks-respond-bathroom-bills-wejustneedtopee-
selfies; http://www.huffingtonpost.com/entry/trans-activists-speak-out-bathrooms_us_577bc70be4b0a629c1aabb4e 

http://www.advocate.com/politics/transgender/2015/03/14/trans-folks-respond-bathroom-bills-wejustneedtopee-selfies
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or required they suffer “for the good of the race.”32 And any number of historical revolutions by 
“citizens” required you to be an educated, property owning, White, heterosexual man to join. 

But there is something curious about the photos labeled #WeJustNeedtoPee. Almost all 
of them are of passing trans men and women. Trans men who present as men, who appear to 
conform to norms of masculine dress, grooming, and body morphology, took pictures of 
themselves in women’s bathrooms. Implicitly these pictures ask: Do you want a person who, at 
the very least, looks like a man peeing with your wife? The photos and their implied question 
aim to illustrate the absurdity of the bathroom bill. If the bill is designed to protect women from 
exposure to men in the bathroom, then requiring a person who, at the very least, looks like a man 
to use the women’s bathroom surely is not the right way to go. The bill ironically requires 
women to be exposed to men in the bathroom the protestors’ argued. Trans women who present 
as women make a related point through their photos. If the bill is designed to protect women 
from exposure to men in the bathroom, then requiring a person who, at the very least, looks like 
a woman to use the men’s bathroom surely is not the right way to go. The bill actually requires 
these women to be exposed to men in the bathroom by making them use the male restroom.    
 The problem is not that the majority of people posting pictures pass as a member of the 
opposite sex. The problem lies in how this political project implicitly, and probably 
inadvertently, formulates trans identity as transitioned. By “transitioned,” I mean that true, real, 
and authentic trans men and women appear to be a member of the opposite sex. Noticeably 
absent from this picture campaign are trans men and women who have not begun or completed a 
transition from one sex to another, whether for economic, circumstantial, or ideological 
reasons.33 The absence of non-transitioned trans women helps create an assumption that real 
trans women are people who were labeled men at birth because they had bodies that appeared 
biologically male and now present as women. This political projects makes it easy for people to 
believe that all trans women are individuals who now conform to expectations about how cis 
gendered women should look, even though they were assigned a different sex at birth. I suspect 
that this project also generates a further, related assumption about what defines trans women. 
Specifically, I imagine that the emphasis on trans women presenting as women helps lead people 
to assume authentic trans women have acquired primary female sex characteristics that are 
usually invisible because of clothing. I would not be surprised to find evidence showing that the 
project helps make it seem natural or self-evident that trans women not only present as women 
through visible gender cues such as dress or bodily comportment but have, in fact, “become” 
women by changing their very biology through, for example, top and bottom surgery and 
hormone replacement therapy (or at the very least are in the process of these changes).  

#WeJustNeedtoPee must formulate trans identity as transitioned (or at least 
thoroughgoing, and legible in a binary gender order) in order to make its point about HB-2’s 
injustice. A picture of a non-transitioned trans woman in the men’s room does not draw attention 
to the law’s counterproductive logic and effects. A trans woman who appears to be a man, 
regardless of her identification as trans, does not seem to be out-of-place in the men’s room. The 
project requires these pictures to create a tension between literal visions of trans identity and the 
bill’s imagined trans identity in order to expose the bill as unjust and harmful policy. Non-

                                                 
32 Collins, Black Sexual Politics, 226. 
33 Maybe they can’t afford hormone replacement therapy or surgery. Maybe their current life situation makes these 
options unavailable to them even if they are affordable, say, because they live somewhere without access to these 
treatments, because they are a dependent, or because of fear of family rejection. Maybe they resist the binary gender 
system and its constitution of subjects, in part, through their physical bodies. 
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transitioned trans women do not create this dissonance. They do not expose the bill’s injuriously 
ironic outcome of requiring people who appear to be women to use the men’s room in order to 
keep women safe from men. In fact, non-transitioned trans women appear to support the bill’s 
reasoning. Trans women who do not look like women are the predators imagined by the North 
Carolina legislature—they look like men who are pretending to be women to get access to the 
women’s bathroom. Non-transitioned trans women can be understood as the bill’s conjured 
monsters by xenophobic or ignorant people, even though they are no such thing. 

We can see that #WeJustNeedtoPee excludes some trans men and women through its 
political formulation of trans identity. Non-transitioned trans men and women do not have the 
distinguishing characteristic of trans identity, “transitioned,” and so, they do not belong to the 
group (notwithstanding their identification as members). But what is interesting about 
#WeJustNeedtoPee is that the exclusion of non-transitioned trans men and women does not seem 
to carry with it the same consequences as the exclusion of people with disabilities who do not 
appear to have deviations that substantively limit their life activities. In both cases there are 
injuries related to recognition, self-identification, autonomy, and stigmatization. But whereas 
exclusion from the identity “person with a disability” leads to being unaided by legal, political, 
and social practices that advance the group, those who are excluded from trans identity by 
#WeJustNeedtoPee do benefit from this project’s “success.” Repealing HB-2 will still benefit 
non-transitioned trans men and women. I want to chart a different problem raised by 
#WeJustNeedtoPee and its constitution of trans identity. Specifically, I want to focus on how 
one’s relationship to expectations about what a trans man or woman is affects one’s ability to 
participate in this political movement.  

Although #WeJustNeedtoPee does produce a particular definition of trans identity, which 
can lead to the exclusion of some trans men and women, “excluded” or “included” are not 
always the only relationships one can have to membership criteria. As we saw earlier, there are 
many different ways to relate to the characteristic taken to define a particular identity. Some have 
or embody the characteristic common to members qua member more clearly, fully, or obviously 
than others. Some come closer to our expectations about what members of a particular identity 
should be than others. Critically though, those who do not have the characteristic as clearly as 
others, who do not conform to our expectations as closely as others, might still be understood as 
members. They are just “lesser” members. They are abnormal, irregular, improper, or 
unrepresentative members, for instance. So, some homosexuals who have recently discovered 
their same-sex desire after a lifetime of heterosexuality seem somehow “less” gay than those 
who have always had same-sex desire. These late bloomers are gay, certainly, but they are not as 
fully or obviously gay as a woman who has spent her life in love with other women.  

Turning back to #WeJustNeedtoPee, we can see a continuum of membership based on 
individuals’ relations to this project’s distinguishing characteristic of trans identity, 
“transitioned.” Some trans women fully pass as women. That is, people would be unable to 
identify them as a trans woman were it not for them calling attention to themselves through their 
participation in this project; people would assume they had been born biologically female. Other 
trans women have not transitioned as seamlessly. One might have had her breasts removed but 
not her penis. Another might still have her breasts and binds them down, which does not produce 
a chest that appears as flat. A different trans woman might not present as conventionally 
feminine, regardless of her biological sex markers.  Still another might not clearly present as 
either male or female. Indeed, yet another trans woman might not (fully) identify as a woman at 
all and prefer a different set of pronouns altogether (they/them, zie/zim, or a combined use of 
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he/she). If we operate with a homogenous vision of identity, in which all of these trans women 
share the characteristic “transitioned,” then we find some appearing more fully transitioned, that 
is, more fully trans women, than others.  

The problem with identifying some as clearer members than others is that those who are 
less clearly members might get to participate in the group less. #WeJustNeedtoPee illustrates 
how a member’s status can affect how she gets to participate in the group. Trans women who are 
not as fully transitioned as others, and inter alia less fully members, could not participate as 
fully. Obviously, less transitioned trans women could participate to the same extent as their more 
fully transitioned counterparts; after all, that is the nature of the internet. The important point is 
that these pictures would not have been as meaningful as those submitted by more clearly 
transitioned members. Less transitioned members would not generate the same visual dissonance 
between real trans women and HB-2’s conjured trans women. These members’ pictures would be 
less understandable as a protest against the bill’s logic and outcomes than pictures of trans 
women who pass. #WeJustNeedtoPee is a political project for the advancement of trans men and 
women as a group that allows members to participate based on how well they conform to the 
project’s political formulation of trans identity. Those who more fully embody trans identity’s 
distinguishing characteristic, “transitioned,” are able to participate in more meaningful ways (i.e. 
their pictures reveal HB-2’s injustice more clearly, immediately, and obviously than less 
transitioned members’ pictures do). 

We see the relationship between how fully one is a member and how meaningfully one 
can participate in many identity-based projects. Consider the limited role people with OCD or 
arthritis play in disability rights movements. They appear to deviate less from norms of healthy 
functioning than those without limbs or limbs that function fully. Consequently, they are usually 
taken less seriously as people with disabilities. They are seen as less representative of the 
problems suffered by people with disabilities, and so, less of an authority on what people with 
disabilities need for justice. Those who are not fully members might be seen as less 
representative of the group from the perspectives of both members and non-members. They will 
not be seen as speaking “for the group” but for a particular section or constitution of the group’s 
membership. Black women who speak as Black women have been accused of failing to speak 
either as “just” women or “just” Black people. When Black women insist on speaking as Black 
women, they are often understood as representing a racialized or gendered segment of the female 
or Black population. So, the injuries suffered by women that they identify are not always taken to 
be injuries suffered by women as group but injuries suffered just by Black members of that 
group. Likewise, the injuries suffered by Black people that they identify are not always taken to 
be injuries suffered by Black people as a group but injuries suffered just by female members of 
that group.34  

In cases of both gender and race, Black women do not appear capable of speaking for the 
group as a whole because they are seen as representing only a part of the group when they 
participate as Black women and not “race-less” women or “gender-less” Black people. Once 
Black women are seen to represent only a part of the group, they do not need to be given as 
much consideration or respect as those who represent the group as a whole. After all, you do not 
want collective political action designed to advance the group as a whole being decided by a 
small fraction of the group. If they prevail, the political project is likely to benefit them but not 
the group as a whole. Once you are deemed less representative of the group as such, because you 
deviate from the standard of membership in some way, you are able to participate in the group 
                                                 
34 Crenshaw, “Demarginalizing,” 150-160. 
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less. Which means you are less able to control the group’s political agenda and tactics; which, in 
turn, means you are less able to generate collective mobilization that addresses the injuries you 
and your kind suffer.  
 
 
III. This Dissertation 
This dissertation explores two major problems with identity-based politics. First, how can an 
identity-based group define itself without excluding or marginalizing some who might belong? 
How can the ADA define “person with disability” in a way that does not allow some members to 
be rendered invisible or excluded? How can we craft political languages and practices that do not 
stipulate what defines a member of a particular identity in ways that lead these inclusive 
languages and practices to overlook and ignore some members? Or worse, further the suffering 
of some so that others might be advanced. Second, how can identity-based groups allow 
members to participate equally regardless of how well they conform to the identity’s 
membership criteria? 

Chapter one is a close reading of the oral arguments in Hollingsworth v. Perry, the 2013 
Supreme Court decision that legalized same-sex marriage in California. I show how identity is 
produced and deployed as unitary and normative in that Supreme Court decision. As unitary, 
homosexuals are figured as sharing a characteristic that distinguishes them as homosexuals 
regardless of their other identities. As normative, this particular constitution of homosexual 
identity is posited as ideal, that is, the standard to which good, normal homosexuals conform. 
Then I use feminist, queer, and intersectional work to critique this vision of identity. But, for 
better or worse, this understanding underpins contemporary identity-based political projects.  

In chapter two I trace the specific contours of homosexual identity used in marriage 
equality. In particular, I show how the discourse promoting gay marriage presumes that gays not 
only want to marry but should marry, and, conversely, stigmatizes gays who choose not to marry 
as deviant, immature, or selfish. Thus, far more than a goal, marriage itself ends up being a 
regulatory ideal in marriage equality discourse, with significant consequences for queer lives 
that don’t comport with the ideal. Marriage equality serves as another example that illustrates the 
two problems caused by unitary and normative identity within collective political mobilization 
that I am interested in. First, some get left out which means they are not helped by the group's 
success. Worse, the group's success might further these members suffering. Second, non-
normative members can participate less. 

The dissertation's last three chapters develop languages and practices that can alleviate 
identity's normative force in identity-based political action. These chapters are interventions into 
specific problems created by unitary and normative identity in political mobilization. In chapter 
three, I combine Habermas’s discourse ethics with a Foucauldian attunement to historically 
specific processes of normalization and regulation to theorize discussion and decision making 
practices that allow non-normative group members to contribute as equals from their own 
experiences, with their own reasons, evaluations, and needs. My reformulation of discourse 
ethics generates free and fair debate that can include powerful and important non-rational 
dimensions of political life such as affect, narrative, empathy, (dis)identification, social 
positions, and personal investments. 

In chapter four I develop a new, less normative concept of identity itself through 
Wittgenstein’s linguistic theory of “family resemblances.”  For Wittgenstein, a term’s meaning 
emerges through the elaboration of similarities and differences between specific instances of its 
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use, not by way of fixed characteristics found in every instance. I argue that identity emerges 
politically in a similar way—through the partial, contingent, and variable overlaps of different, 
provisional elements of subjection or exclusion without any specific element(s) being universally 
shared by or normative for members.  In short, identity groups are already coalitions, and this 
element of their existence ought to be cultivated rather than suppressed. 

Chapter five explores the potential of this Wittgenstinian formulation of political identity 
by analyzing the amicus briefs and Majority Opinion in Obergefell v. Hodges, the 2015 Supreme 
Court decision validating and legalizing same-sex marriage. I argue that the petitioners’ claims 
for and the Court’s reasoning in support of same-sex marriage do not require the normative 
sexual identities so heavily inscribed in that decision. By refiguring the group, “homosexuals,” as 
subjects with diverse orientations toward marriage and even coupling, I reveal how Obergefell 
might have avoided the social pity, indeed pathologization, of homosexuals living outside of 
marriage that the Majority Opinion features. 
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Chapter Two: A Philosophy of Identity 

Introduction 
This chapter revisits the extensively explored terrain of constitution and regulation by identity. I 
show how homosexual identity is produced as unitary and normative within marriage equality 
discourse by examining Theodore Olson’s arguments for marriage equality in the Supreme Court 
case Hollingsworth v. Perry. As unitary, homosexuals are figured as sharing a characteristic that 
distinguishes them qua homosexual regardless of their other identities. As normative, this 
particular constitution of homosexual identity is posited as ideal, that is, the standard to which 
good, normal homosexuals conform. After charting how homosexual identity is produced at this 
discursive site I consider the theoretical problems with formulating identity as unitary and 
normative. Then I argue that these problems require us to think about identity formation as a site 
of politics, and so, a crucial object of political theory. 
 
 
I. Marriage Equality  
Arguing before the Supreme Court, Theodore Olson frames the legal question being asked in 
Hollingsworth v. Perry as “whether or not California can take a class of individuals based upon 
their characteristics, their distinguishing characteristics, [and] remove from them the right of 
privacy, liberty, association, spirituality, and identity that--that marriage gives them.”1 What is 
interesting about Olson’s attack on Proposition 8, the amendment to the California state 
constitution defining marriage as being only between one man and one woman, is that one of his 
arguments in favor of same-sex marriage includes the symbolic inequality that attaches when we 
grant gay and lesbian people separate but equal “civil unions,” in order to preserve the 
“traditional” definition of marriage.  

Olson argues that “[Proposition 8] walls-off gays and lesbians from “marriage," the most 
important relation in life, according to this Court, thus stigmatizing a class of Californians based 
upon their status and labeling their most cherished relationships as second-rate, different, 
unequal, and not okay.”2 Although civil unions may grant gays and lesbians access to the civil-
political benefits of marriage, denying them access to the institution itself, not just its benefits, 
continues to treat gays and lesbians unequally based on their status, their identity. Separate but 
equal civil unions, which continue to deny homosexuals the “very, very critical”3 label 
“marriage,” say: Homosexuals are equal as citizens, and so may have rights. But homosexuals 
are inferior as persons, and so may not partake in the important institution of “marriage,” which 
is reserved for heterosexuals. And, in case you missed the implication, access to the important 
institution of marriage makes heterosexuals proper, valuable, dignified persons.   

Chief Justice Roberts thinks Olson overreaches with the social strand of his arguments. 
Roberts suggests that Hollingsworth is “just about the label [“marriage”].”4  “Same sex couples 
have every other right” in California; so, “it’s just about the label…all you’re interested in is the 
label and you insist on changing the definition of the label.”5 Roberts sees the question of 

                                                 
1 Hollingsworth v. Perry, 570 U.S. (2013). Oral Arguments. Accessed July 25, 2016. 
http://www.supremecourt.gov/oral_arguments/argument_transcripts/12-144.pdf, 41-42. 
2 Hollingsworth v. Perry, 28. 
3 Hollingsworth v. Perry, 45. 
4 Hollingsworth v. Perry 44. 
5 Hollingsworth v. Perry, 44-45. 

http://www.supremecourt.gov/oral_arguments/argument_transcripts/12-144.pdf
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(un)equal treatment in terms of access to legal benefits. For him, a system of separate but equal 
“civil unions” for homosexuals and “marriage” for heterosexuals would be just. Olson points out 
that “The label “marriage" means something…It is like you were to say, you can vote, you can 
travel, but you may not be a citizen. There are certain labels in this country that are very, very 
critical…”6 To strengthen his claim, he draws an analogy to the Court’s decision in Loving v. 
Virginia, which made interracial marriages legal in the U.S. Olson argues, “You could have said 
in the Loving case, what -- you can't get married, but you can have an interracial union. 
Everyone would know that that was wrong, that the [label] marriage has a status, recognition, 
support…”7 

According to Olson’s logic, the label “marriage” itself has and confers meaning, value, 
and privilege. His position is opposed to Roberts’ view that the only meaning, value, and 
privilege come from the civil-political institution for distributing benefits that happens to be 
named “marriage.” Because the label “marriage” confers a value and privilege of its own, Olson 
argues, same-sex couples are injured even when they have access to the legal benefits of 
marriage without the label. Denying gays and lesbians access to “marriage” marks them as 
inferior to their heterosexual counterparts, and stigmatizes their very being. Proposition 8 
institutionalizes some individuals as less valuable, worthy, or dignified than others, as well as 
some citizens as second-class. 

In the remainder of the chapter I will analyze these arguments to show how identity is 
conceived of and deployed as a unitary and normative phenomenon in marriage equality 
discourse. 
 
 
II. Contemporary (Homosexual) Identity 
Using Olson’s argument as representative, one argument for marriage equality might be 
summarized as: Marriage equality is the good and right political move for gays and lesbians 
because they share an identity that is the basis for their injurious exclusion from marriage. Being 
excluded from “marriage” because you are a homosexual stigmatizes being homosexual, that is, 
this exclusion entrenches and extends a historically stigmatized status. Exclusion marks gays and 
lesbians as different, second-rate and less valuable because they are homosexual. We might even 
go so far as to say that being excluded from marriage constitutes homosexual identity as 
different, second-rate, and less valuable. In order for gays and lesbians as a group to be equal 
they must have the right to marry. This right will mark or constitute being a homosexual as 
dignified, same, and equal. In this part I want to examine what is being produced as true of 
“identity.” How does “identity” operate in Olson’s argument? According to what logic? 
 The first thing we should note in these arguments is that there are homosexuals, and they 
are injured on the basis of their identity by being denied the right to marry. How are 
“homosexuals” being conceived of in these arguments?  We are told that homosexuals are 
“defined by their status.”8 They constitute a class based on this status.9 But what is “status?” 
Framing the legal question Olson asks, “whether or not California can take a class of individuals 
based upon their characteristics, their distinguishing characteristics, [and] remove from them the 

                                                 
6 Hollingsworth v. Perry, 44-45. 
7 Hollingsworth v. Perry, 45. 
8 Hollingsworth v. Perry, 40.  
9 Hollingsworth v. Perry, 47 
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right of privacy, liberty, association, spirituality, and identity that--that marriage gives them.10 
The syntax of Olson’s arguments equates “class based on status” and “class of individuals based 
upon their characteristics, their distinguishing characteristics.” “Status” seems to be a type or 
kind of person defined by “distinguishing characteristics,” that is, an identity.  

Janet Halley supports this interpretation of “status” as synonymous with “identity” in the 
American legal system. Status is “a type of personal character that inheres so deeply within a 
person that it constitutes a pervasive personal essence.”11 Conduct, on the other hand, is what 
one does.12 Conduct is “constituted in relationship, interaction, or representation.”13 Status and 
conduct form a mutually exclusive relationship in the law. Status “is not the nominal product of 
its apperception or a product of interaction among individuals [i.e. conduct] …status is 
constituted in and as a secret inner core of personhood.”14 “Conduct is…always public while 
status is an inner and hence potentially secret characteristic of persons.”15 The status/conduct 
distinction is fraught with problems as Halley’s book, and critical legal theory more generally, 
shows. What matters for my purpose here is that the Court accepts “homosexual” as a “status,” 
that is, an identity or kind of person. The first characteristic of identity is that it exists, with 
particular identities defined by specific distinguishing characteristics.16    

In the case of marriage equality, the kind of person whose distinguishing characteristics 
are relevant is the homosexual. But “man,” “woman,” or “heterosexual” are other kinds of 
persons with their own distinguishing characteristics. What distinguishes a kind of person is 
some group of possible elements, including, potentially, particular body parts, actions, desires, 
knowledge(s), comportments, behaviors, beliefs, evaluations, aptitudes and attitudes. You are 
defined as a homosexual or a woman because have the particular elements that distinguish 
“homosexual” or “woman” as a kind of person within a specific historical and social context. We 
might even say that you are (constituted as) a homosexual or a woman because you have the 
appropriate distinguishing characteristics.17 Here I am not concerned with whether distinguishing 
characteristics express a timeless, essential, True kind of person, or if these characteristics come 
to signify a kind of person in a particular society with specific practices and subjects of 

                                                 
10 Hollingsworth v. Perry, 42 
11Janet E. Halley, Don’t: A Reader’s Guide to the Military’s Anti-Gay Policy (Durham: Duke University Press, 
1999), 30. 
12 Halley, Don’t, 1. 
13 Halley, Don’t, 30. 
14 Halley, Don’t, 30. Emphasis added. 
15 Halley, Don’t, 30. 
16 Kwame Anthony Appiah, The Ethics of Identity (Princeton: Princeton University Press, 2005), 65-66, 69-70; 
Judith Butler, Gender Trouble; Feminism and the Subversion of Identity (New York: Routledge, 1990), 5, 15, 148-
149; John D’Emilio, “Capitalism and Gay Identity,” in The Gay and Lesbian Studies Reader, eds. Henry Abelove, 
Michele Aina Barale, David M. Halperin (New York: Routledge, 1993), 468; Michel Foucault, The History of 
Sexuality, Volume 1: An Introduction, trans. Robert Hurley (New York: Vintage, 1978), 43-44, 48-49; Diana Fuss, 
Essentially Speaking; Feminism, Nature, and Difference (New York: Routledge, 1989), 2-3, 13-14; Ian Hacking, 
“How ‘Natural’ are ‘Kinds’ of Sexual Orientation?” Law and Philosophy vol. 21, No. 1 (2002):96-98 
Gayle S. Rubin, “Thinking Sex: Notes for a Radical Theory of the Politics of Sexuality,” in Deviations: A Gayle 
Rubin Reader (Durham: Duke University Press, 2011), 146-147; Michael Warner, The Trouble with Normal: Sex, 
Politics, and the Ethics of Queer Life (Cambridge: Harvard University Press, 1999), 8-11; Iris Marion Young, 
Justice and the Politics of Difference (Princeton: Princeton University Press, 1990), 58-60. 
17 Appiah, Ethics of Identity, 67, 69-70; Butler, Gender Trouble, 3-6, 13-16; D’Emilio, “Capitalism and Gay 
Identity,” 470; Foucault, History of Sexuality v.1, 43-44, 48-49, 63-68; Fuss, Essentially Speaking, 19-20; Hacking, 
“Natural Kinds,” 99-100; Rubin, “Thinking Sex,” 148, 151, 157; Warner, The Trouble with Normal, 34-35; Young,  
Justice, 43-47. 
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knowledge. Specifically, it does not matter for my argument if the homosexual has always been a 
kind of person (i.e. one defined by the sex of the sexual partner), or if the very idea of the 
homosexual as a kind of person is produced by modernity’s changing relations between bodies, 
pleasures, and knowledge(s). It is only important that Olson’s argument takes for granted that 
different kinds of persons have specific distinguishing characteristics. 

Since different kinds of persons have different distinguishing characteristics, Olson needs 
to identify a characteristic that distinguishes a gay or lesbian person regardless of their other 
identities, social positions, or life styles. He needs to identify a characteristic that defines the 
status “homosexual.” Without this characteristic he and the Court will not know who is a 
member of the class based on status that is injured by exclusion from marriage. That is, they will 
not know who is and is not a homosexual. Such ambiguity would leave them unable to know 
who is excluded from marriage because they are homosexual and who is excluded for other 
reasons, such as having more than one partner; consequently, they would not know who is 
injured because of this identity-based exclusion and who is rightly excluded for violating the 
terms of the marriage contact. Olson and the Court settle on “having a same-sex partner” as the 
homosexual’s distinguishing characteristic. But since Olson makes his claim based on status, the 
distinguishing characteristic of the homosexual cannot be having a same-sex partner, which 
would be conduct. Rather, the distinguishing characteristic must come from some “inner core of 
personhood.”18 In Hollingsworth, following the logic of Lawrence v. Texas, the conduct “having 
a same-sex partner(ship)” is transformed into an indicator of status through a series of discursive 
moves I will not track here.19 It is sufficient for my purposes that  for all involved, on both sides 
of the argument, the homosexual’s constitutive characteristic as a kind of person appears as 
“same-sex desire,” which is expressed by having a same-sex partner with whom one wants to 
create an intimate life.  

Here we see a second characteristic of identity in marriage equality discourse: Identity is 
a unitary phenomenon. A unitary identity posits some characteristic members have in common 
qua member, regardless of their other identities or social positions. With a unitary model of 
identity, Elizabeth Spelman explains that “each part of [one’s] identity is separable from every 
other part, and the significance of each part is unaffected by the other parts…my being a woman 
means the same whether I am White or Black, rich or poor…As a woman, I’m like other women; 
my difference from other women is only along the other dimensions of my identity.”20 Because 
each part is distinct from every other part, we can identify what makes one a woman, regardless 
of her race, class and sexuality. We can even identify the characteristic that makes the gym 
bunny, S/M dom, sissy, and butch-bro “homosexual,” even though they live the identity in 
different life styles.    

                                                 
18 Halley, Don’t, 30. 
19 Lawrence v. Texas, 539 U.S. 558 (2003), 567-575. Charting the transformation of conduct into status in 
Lawrence, Katherine M. Franke, “The Domesticated Liberty of Lawrence v. Texas,” Columbia Law Review 104 
(2004): 1399-1426; Teemu Ruskola, “Gay Rights versus Queer Theory: What is Left of Sodomy After Lawrence v. 
Texas?” reprinted in Social Text 84-58: What’s Queer About Queer Studies Now?, eds. David L. Eng, Judith 
Halberstam, José Esteban Muñoz (Durham: Duke University Press, 2005), 235-249. Charting this transformation in 
other LGB cases, Janet E. Halley “The Construction of Heterosexuality,” in Fear of a Queer Planet: Queer Politics 
and Social Theory ed. Michael Warner (Minneapolis: University of Minnesota Press, 1993); Halley, Don’t, 
Introduction, chapter 2. 
20 Elizabeth V. Spelman, Inessential Woman: Problems of Exclusion in Feminist Thought (Boston: Beacon Press, 
1988), 136. 
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Because gays and lesbians have a common status, defined by same-sex desire, Olson 
argues on behalf of homosexuals as a group, not individual gays and lesbians. Yes, he argues that 
Kristin Perry specifically has been injured by being denied a marriage license. But he does not 
claim her injury is particular to her, in that she alone, for some uniquely personal reason, was 
denied a marriage license by the county clerk. Rather, she suffers her injury because of her status 
as a homosexual. Her homosexual identity is basis of her injury because marriage licenses are 
not granted to homosexuals who wish to marry a same-sex partner. Olson speaks for all gays and 
lesbians as homosexuals (“a class of individuals based upon their characteristics, their 
distinguishing characteristics”) as opposed to any of the other identities they have (race, gender, 
class), the choices of life style they make on the basis of their sexual identity (sissy, S/M dom, 
butch-bro), or how real, proper, or full a homosexual one may be (Are you only interested in 
same-sex partners? Have you “always” been gay or have you recently abandoned 
heterosexuality? How much of The Golden Girls do you know by heart?) Olson speaks for the 
class that is prohibited by their status from exercising the fundamental right to marriage.21 
Homosexuals qua homosexual have something in common that prohibits them from getting 
married. 

But if we push on unitary identity it quickly becomes clear that this unity is riven with 
difference. Olson posits, and all accept, “same-sex desire” as the constitutive characteristic of 
homosexuals regardless of their other identities or life styles. But what defines the “sex” of one’s 
desire? Is sex established by genitals? Genes? Both? Something else? And which form of “same-
sex desire” constitutes the homosexual? Is it erotic attraction? Romantic sentiment? Some other 
kind(s) or formation(s) of desire? For example, a man’s wish to be Brad Pitt or a man’s longing 
to be Brad Pitt’s best friend (and perhaps even a man wishing to do violence to Brad Pitt) are all 
forms of same-sex desire. But we do not think any of these constitutes someone as a homosexual.  

The seemingly singular characteristic “same-sex desire” is plural. And we cannot shift 
into the abstract to settle the question of which particular formulations of “same-sex desire” 
constitute the homosexual. We cannot reduce same-sex desire’s different meanings, formations, 
instantiations, or expressions into a unified abstract by saying, “Something called ‘same-sex 
desire’ distinguishes the homosexual, but we need not define what is or counts as ‘same-sex 
desire.’” Even if we hold that members qua member share “something” in common, this abstract 
definition ultimately requires specific content we can reference when we are confronted by 
someone claiming to be a member. When deciding whether or not this particular person is a 
homosexual we need to know whether or not he or she has same-sex desire. And in order to 
know that we must know the same-sex desire which constitutes homosexuals is defined.  For 
example, imagine a man who is only erotically attracted to other men. For him, this erotic 
attraction counts as same-sex desire, and because of this same-sex desire he identifies as a 
homosexual. Whether or not others accept him as a member when he asks to join a homosexual-
based group will depend on whether or not “only erotic attraction” sufficiently defines “same-sex 
desire” for those in the group as well.  If they do not recognize only same-sex erotic attraction as 
same-sex desire, say, because they believe desire must also come with (the possibility for) 
romantic-emotional investment in the other (i.e. intimacy), then he will not be recognized as a 
member, at least by this group.22 The abstract formulation “something called “same-sex desire”” 
defers the question of which particular characteristics constitute the homosexual without 
resolving it.  
                                                 
21 Hollingsworth v. Perry, 47. 
22 Lauren Berlant, “Introduction,” in Intimacy, ed. Lauren Berlant (Chicago: University of Chicago Press, 2000). 
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Thus, Olson must at least implicitly specify a particular formulation of same-sex desire in 
order to distinguish what all homosexuals share qua homosexuals. In the next chapter I will 
examine the contours of “same-sex desire” in marriage equality discourse. For now, I want to 
keep pushing on identity’s unity to discover other features of identity in Olson’s argument. To do 
this let me ask the obvious question: Why is “same-sex desire” posited as the only constitutive 
characteristic of all homosexuals in the absence of any definitive or conclusive evidence to 
support this claim? After all, any of the following are also posited as constituting the homosexual 
as a kind of person, in addition to or instead of same-sex desire: a biological or physiological 
characteristic; gender (non)conformity (by any boy who fears being deemed a faggot); same-sex 
sodomy (in some of the Supreme Court’s imaginings, such as Bowers v. Hardwick, and the fears 
of straight men); a propensity for same-sex acts not limited to sodomy (in the military’s 
relentless game of hide-and-seek that was  “Don’t Ask, Don’t Tell”); cultural knowledge(s), such 
as camp or diva worship to name two classics; or, even an avowal or identification, based on 
affect or feeling not any conscious, self-reflexively specifiable reason. 

Calling attention to these other possible distinguishing characteristics of homosexual 
identity reveals that our descriptions of membership criteria are not simply neutral, objective 
reports about what is always already common among members qua member. Our descriptions 
are sites of potential contest; they are open to challenge, examination, and debate. Rephrasing 
Donna Haraway, we can say that nothing about being homosexual naturally binds gays and 
lesbians. If you ask any group of gays and lesbians what makes them homosexual (or gay, or 
lesbian, or queer), you are sure to find many different answers. Homosexual identity is elusive, 
engendering “painful fragmentation…along every possible fault line.”23  Different members will 
belong in different ways and according to different norms based on their other identities, social 
positions, and cultural contexts. Because the world exceeds any single description we give of it, 
the very act of naming excludes some who belong to a given identity.24 We can always be called 
upon to explain and defend our description; to answer why this characteristic, combination of 
characteristics, or meaning(s) and not that one. 

We can see that Olson’s claim on behalf of homosexuals is “stipulative rather than 
descriptive, as much based on what [we want homosexuals] to be as on any collective survey as 
to how those who call themselves [homosexuals] perceive themselves.”25 In other words, 
Olson’s description of homosexual identity’s distinguishing characteristic produces “same-sex 
desire” as that which is common to all qua member, rather than merely giving an account of 
something always already common to all homosexuals. Describing homosexuals as “Those who 
have same-sex desire,” discursively draws a line around all of the sexual subjects who have 
same-sex desire, and says “These, inside this line, are homosexuals; those, outside of it, are not.” 
Homosexual identity is established “in relation to a series of differences that have become 
socially recognized.”26 On the one hand, we specify what the identity is. Homosexuals are “those 
who have same-sex desire.”  On the other, this specification is, and must be, made in distinction 
to what the identity is not. Homosexuals are “not those with opposite-sex desire.” But they also 
are “not those who have homo sex without same-sex desire.” “These differences are essential to 
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[an identity’s] being. If they did not coexist as differences, it would not exist in its distinctness 
and solidity.”27 My being homosexual depends on me not being heterosexual, bisexual, or 
someone without “sexuality” at all. Likewise, for homosexual identity to be distinguished by 
“same-sex desire” requires and depends on it not being distinguished by any of the alternative 
characteristics I listed. The description of homosexuals as “those with same-sex desire” does not 
simply report what always already distinguishes homosexual identity. Rather, homosexuals 
become “those with same-sex desire” because this description excludes from being homosexual 
those with other characteristics. This description establishes who homosexuals are by 
distinguishing them from and against those who are not. In theory then, those who have been 
excluded by a particular description of homosexual identity always have the capacity to describe 
this identity differently, and in doing so, constitute themselves as members—even as they 
produce new exclusions. Identity, it seems, “constitutes itself only through the exclusion of some 
part of the constituency that it simultaneously seeks to represent.”28  

If describing who members are helps, in part, to create members and non-members, then 
a unitary identity always will be contestable since we never will find a characteristic that is 
always already present in all members qua member. If describing members always produces 
exclusions, then any formulation of a unitary identity is going to be partial not universal. These 
two points indicate problems for marriage equality as a universally egalitarian and emancipatory 
identity-based political project. How are homosexuals injured on the basis of their shared 
identity if nothing distinguishes them as a group or as a kind of person (since any set 
membership criteria are always partial, subject to change, contingent)? And how can marriage 
equality be a project for all homosexuals, when any constitution of this identity must leave some 
out; thereby excluding some from the freedom and equality promised to all?  
 In order to purse the marriage equality project, then, it seems we must halt the ebb and 
flow of identity’s membership criteria and exclusions. We can cease contestation by fixing 
“same-sex desire” as if it “expressed the true order of things”29  If “same-sex desire” is the true 
constitutive characteristic of homosexual identity, then it “really” would constitute all 
homosexuals qua homosexual. And, as true, it would exclude only those who did not “really” 
belong. By elevating “same-sex desire” to the status of truth, we convert all other possible 
characteristics into “differences [,] into otherness, into evil, or one of its numerous surrogates.”30 
One way “same-sex desire” is produced and sustained as the true constitutive characteristic of 
homosexual identity is through explicitly or implicitly, intentionally or unconsciously, marking 
all other characteristics as not truly constitutive of homosexuals qua homosexual. These other 
characteristics now constitute, for example, partial or contingent homosexual identities at 
specific socio-cultural intersections of race, class, gender, etc. instead of homosexual identity per 
se. They constitute homosexual identities that are examples, instances, effects, or derivatives of 
the true identity (i.e. same-sex desire), not the true identity itself. They constitute inauthentic, 
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distorted, politicized, or deviant homosexual identities, not the normal one. Establishing “same-
sex desire” as true disqualifies and precludes any counter descriptions of what constitutes 
homosexuals qua homosexual—by definition they are not true; so, why would we use them? 
Establishing “same-sex desire” as true ensures that those who are excluded from this definition 
ought to be excluded—by definition they are not members, no matter their claims to belonging. 

As true, then, “same-sex desire” becomes not just one possible way to constitute 
homosexuals as a kind of person but the best way. It is homosexual identity’s ideal and 
definitively establishes members and non-members. It is how homosexuals ought to be 
constituted qua homosexual, and so, is insulated from challenge. Here we find a third 
characteristic of identity in marriage equality discourse: A description of what members are qua 
member also specifies what they ought to be. A description also establishes “an evaluative 
norm…a standard, a criterion of value” to which members ought to conform in order to be 
“good” members, who we often call normal, regular, or proper members.31  

Let’s return to marriage equality discourse to trace the moves leading from unitary to 
normative. Homosexuals are described as having same-sex desire in the marriage equality 
discourse. But “same-sex desire” is established by and within marriage equality discourse as the 
true homosexual identity. “Same-sex desire” stops being one possible way to define members 
that is subject to endless counter description and “vulnerable to the tendency of entities it would 
[exclude, or define as different, as other, as non-member] to counter, resist, overturn, or subvert 
definitions applied to them.”32  Rather, “same-sex desire” is the real and true definition of 
membership. Real, true, authentic, or genuine homosexuals (will) have same-sex desire.  

Being real, true, authentic, or genuine is generally considered better than being an 
imposter, a phony, a fake, a poser, or a “wannabe” for a variety of reasons. We tend to value the 
real and authentic over the fake and disingenuous. There is something “good” or “positive” about 
knowing or feeling that you are a “real member” or that you “truly belong” (even if you cannot 
articulate, explain, or define what these good feelings are or why you have them). People 
generally want to be authentic members of their identities. It usually hurts when you do not know 
or feel that you “actually” belong or that you are being “true to yourself.” We can see that “those 
with same-sex desire” does not just describe what homosexuals are but also what homosexuals 
should be. “Identity categories are never merely descriptive, but always normative, and as such, 
exclusionary.”33 Real, true, authentic, or genuine—good—homosexuals have “same-sex desire.” 
Of course, homosexuals are not usually evaluated qua member though overt categories such as 
good/bad. As this paragraph has illustrated, they tend to be evaluated in terms of their “realness” 
or “authenticity.” When truth or reality is taken to be reflected by the statistically normal, then 
“[w]hat most people are, the new wisdom [goes], is what people should be” and many other 
evaluative registers emerge, such as normal, proper, regular, healthy, and mainstream (as 
markers of “good”) and abnormal, improper, irregular, and deviant (as makers of “bad”).34  

The thought process might go something like this for homosexual identity: Most 
homosexuals seem to have same-sex desire. Since most have this characteristic, those people 
with same-sex desire are clear, proper, authentic homosexuals. Those without same-sex desire 
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are not homosexuals. And those with same-sex desire that is in anyway “contaminated,” for 
example, by having opposite-sex desire as well are less clear, improper, or inauthentic 
homosexuals—charges often leveled at bisexuals.35 The important thing is that to be a good 
member one must conform to the description of membership because this description is a norm, a 
standard, a measure of value. One ought to conform to the description because it describes what 
good members are.  

Although there is a standard for what a homosexual ought to be, some might accept that 
gay Black men ought to be different than White lesbians. The differences between gay Black 
men and White lesbians could be taken to reflect their particular combinations of race and gender 
when a unitary vision of identity is being used. Although being a Black gay man might require 
conforming to a different set of norms than a White lesbian, a unitary identity posits some 
underlying characteristic that properly, rightly, and truly constitutes both gay Black men and 
White lesbians as homosexuals (in the case of marriage equality that characteristic is same-sex 
desire). Through a unitary identity we establish a universal normative ideal. That is, we set one 
characteristic as that which is and ought to be the marker of being a homosexual regardless of or 
across other identities and social positions, even as we acknowledge that homosexuals will also 
conform to standards set by their other identities.  

In explaining identity’s normativity, I have been drawing on and implicitly referencing 
a fourth characteristic of identity within marriage equality discourse: Members are able to 
be ranked as members. In other words, each member’s specific relation to their shared 
membership criteria also represents a member’s particular normative value. We have seen that 
members are normatively evaluated based on their relation the identity’s ideal. But members do 
not relate to the identity’s normative standard according to the binary “I conform and am a good 
member” or “I do not conform and am a bad member.”  There are many different and distinct 
ways to conform. Here are a few ways you might satisfy the membership criteria of having 
same-sex desire. You might only have same-sex desire. You might have same-sex 
desire and opposite-sex desire. Your same-sex desire might be secondary to the pleasure you 
receive from specific same-sex acts, such as S/M. Your same-sex desire might only ever be 
fantasy, without real world confirmation or expression. The “sameness” of your same-sex desire 
might be made less certain through your relation to your own sex, as suggested in recent 
elaborations by trans persons.36  

The above list, while not exhaustive, lets us see that conformity is a matter of 
degree. Some might have an apparently pure form of same-sex desire, that is, they only have 
same-sex desire. Yet others may find their desires tinged with time (I used to think I was 
straight), gender (I desire both same and opposite sex persons), acts (in my sexual identity my 
desire is secondary to my same-sex S/M pleasure), or circumstance (only in fantasy never to be 
confirmed in real life, or not yet confirmed), to name a few possibilities. The salient point is that 
although members conform in different ways, the ideal provides a common point of reference for 
all members. Since everyone is evaluated based on their relation to the same standard, we can 
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compare each member's relation to the standard to every other member's relation. The man with 
only same-sex desire seems to come closer to the standard than the man with same and opposite 
sex desire as well as the man whose desire is secondary to pleasure. The man whose desire is 
secondary, but still only for members of the same sex, might come closer to the ideal than the 
man who has both same and opposite sex desire.37 Some come closer to the ideal than others. 
Some conform more fully, clearly, or legibly than others.  

Because each member relates to the same standard, we can establish a continuum 
of members based on how well they embody or conform to the norms of membership by 
comparing each member’s relation to the standard to every other member's relation. 
Critically, because the standard is normative, this continuum is evaluative. A member is better 
than some and worse than others based on his or her particular place on the continuum. A 
member’s value is based on their particular relation to the ideal and every other member's 
relation to it and, inter alia, to them. A member’s value as a member is based on how closely, 
fully, clearly, legibly, that is, how well, they conform as well as on how much better they 
conform than others. The more clearly or fully one embodies or conforms to the norm, the better 
a member one is. Remember, “good” and “better” usually get parsed as normal, healthy, proper, 
or regular. Differences from the norm are not simply alternative modes of being a member, but 
shortcomings and deviancies. One becomes more and more abnormal, improper, not-quite-right 
the more one differs from the norm. 
 
 
III. Problems with Identity 
The logic of a unitary and normative identity is familiar, but, as we have begun to see, there are 
problems with this understanding of identity. Let’s start with the problems of “unity” and then 
turn to the issues with “normativity” in the Conclusion. 
 To begin with, a unitary identity assumes that each identity we have is separate from 
every other. Since all homosexuals share the same characteristic qua homosexual, this identity is 
defined independently of gender, race, class etc. Female and male, non-White and White, middle 
and upper-class homosexuals all share the same characteristic that makes them a homosexual. If 
we want to know what distinguishes homosexuals qua homosexual, we simply “remove these 
other factors [gender, race, class] from consideration.”38 Following “a more general principle of 
investigation in the social (and natural) sciences: If you want to see what difference any 
particular difference makes to a situation, be sure to cancel out the effects of other possible 
differences in such a situation.”39  

On the one hand, we usually have no problem distinguishing gender from sexuality and 
race. When asked what my gender is, I do not reply “homosexual” or “White.” And, to the extent 
that you understood why “homosexual” or “White” would be inappropriate answers for me to 
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give, you too can distinguish gender from sexuality and race. To make a crude schematization, 
we tend to accept that genitals, skin color, and erotic desire produce different experiences, both 
affirmative and oppressive, for subjects.  

On the other hand, feminist, critical-race, and queer theory, among others, have shown 
that gender, race, and sexuality are not discrete sections of our persons. We can analytically 
distinguish identities in order to focus on one kind of oppression or one group of people. But we 
are misguided if we look for the characteristic that will distinguish members regardless of their 
other identities. Theorists of “intersectionality,” such as Patricia Hill Collins, bell hooks, 
Kimberlé Crenshaw and Audre Lorde, show that race, class, gender, and sexuality, among other 
social systems, do not operate independently of each other.40   Rather, these systems intersect 
with, relate to, and support each other, while also contesting and conflicting with each other as 
well. They simultaneously operate together to form “interlocking oppressions” along multiple 
axes of identity at once.41 We miss important structural connections among identities when we 
assume each is constituted independently of the others. 

For example, sexism and racism combine to marginalize women of color in the 
workforce in particular ways. As sexism limits their options to “women’s work,” racism makes 
them less valuable woman workers than Whites. Collins points out, however, that it is not 
adequate to say a particular woman of color is discriminated against either because she is a 
woman or because of her race. Nor does it capture her experience as a woman in a non-White 
body to imagine she is first discriminated against because she is woman and then further 
penalized for being not White. 42 These forms of either/or and first/then analysis assume that her 
gender and her race are discrete parts of her identity and that each offers a unique basis for 
discrimination. Critical dimensions of Black women’s lives are missed when their racial and 
gender identities are theorized as independently constituted identities, that is, when we operate 
with a unitary identity.  

A unitary vision of identity causes Black women’s specific being, and oppressions, to 
disappear by “starting with gender and adding in other variables such as age, sexual orientation, 
race, social class, and religion” to explain Black women’s lives and their oppression.43 Such 
“additive approaches to oppression” operate with a unitary vision of identity and deny that Black 
women experience life, and injustice, in ways that are not already accounted for by the lives and 
suffering of White women and Black men.44 Black women might share similarities with White 
women and Black men. But Black women’s lives and their suffering are not determined or 
limited by these other group’s experiences or intelligible only in terms of these other groups.45 
Unitary identity denies Black women their specific life experiences, their independent existence 
as a kind of person, and their own particular identity by defining them and their suffering only in 
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terms of White Women and Black men.46 When we imagine that race and gender are discrete 
sections of people’s identities we cannot see how sexist and racist systems simultaneously work 
together to create particular positions for a woman of color in the work force. For example, we 
cannot see how sexist and racist systems combine to make her appear eligible only for certain job 
positions by specifically locating her in relation to other racially gendered subjects (i.e. White 
men, Black men, and White women).47  

“Black feminist thought” challenges unitary identity by seeing “these distinctive systems 
of oppression [race, gender, class, sexuality etc.] as being part of one overarching structure of 
domination" within which Black women move.48 Black women might experience gender-based 
subordination in some of the same ways and for some of the same reasons as White women. But 
Black women also experience sexism differently because of their race, that is, because of how 
their gender is produced by its intersection with their race.49 Black women exist and are 
oppressed in unique, particular ways that are not covered by simply adding up the life 
experiences and injuries of White women and Black men.50 “Just as individuals are not simply 
instances of the abstraction “humanity,” we are not embodiments of the abstractions of woman 
or man.”51  We have “learned to assume that every issue of racial meaning must be embodied 
through a particular class position—and every issue of class, for instance, through the specificity 
of a particular gender position…”52 One is never just woman, but a woman with a particular 
race, class, and sexuality. “Woman” and “homosexual” “acquire diverse meanings” because 
“identity categories always combine in highly idiosyncratic and diverse ways.”53 What makes 
one a woman varies depending on how gender combines with other identities, social positions, 
and cultural contexts. “Being a woman” does not necessarily mean the same thing, carry the 
same membership requirements, and evaluative metrics, for a wealthy, White, suburban 
housewife with children in Orange County and an urban, middle-class, single, Black, childless 
lesbian in Brooklyn. 

But we want to be careful not to re-install a unitary gender identity as we move towards 
greater differentiation among women. If “being a woman” takes on different meanings at 
different intersections of gender, race, class, and sexuality, this is not “because a “pregendered” 
person transcends the specific paraphernalia of its gender”54  There is not a preexisting, 
generalized gender identity shared by all women that is then colored by one’s race, positioned by 
one’s class, and oriented by one’s sexuality. We cannot “dig deeper” to find something actually 
shared in common by White women and Black women qua woman. Even if we set aside our 
racist tendency to equate the experience of White women with that of women everywhere we 
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will be unable to find something that is truly common to all women regardless of race. We will 
not find this fundamental characteristic because the specific intersections of gender, race, class, 
and sexuality do not merely index where a woman is located on the social map but constitute her 
as a woman. Gender is produced through these intersections; it does not pre-exist them waiting to 
be inflected by them. “As a result, it becomes impossible to separate out “gender” from the 
political and cultural intersections in which it is invariably produced and maintained.”55 

And here we see another problem with unitary identity. Unitary identity assumes there is 
a characteristic that constitutes members qua member across all other identities. But such a 
homogenous constitution seems improbable if a particular identity is always constituted by its 
intersections with other identities. It seems highly unlikely that homosexual identity, for 
example, will be distinguished by the same characteristic across genders, races, and classes when 
homosexual identity’s distinguishing characteristics emerge through specific intersections of 
sexuality, gender, race, and class. For example, George Chauncey shows how “same-sex desire” 
came to constitute the homosexual among White, middle-class men in New York towards the 
end of the 1920s. He charts how constituting the homosexual by “same-sex desire” deployed 
sexuality to assert and establish class-based differences between middle and working-class men. 
(There were also racial and gendered elements at work given it was 1920s America, but I want to 
focus here just on class). With the middle-class man’s sexuality designated by the sex of his 
desire, these men were contrasted, as an economic class, to working-class men, whose sexuality 
was designated by relations to and embodiments of gender norms. The shift from “gender 
presentation” to “same-sex desire” allowed middle-class men to deploy sexuality as a tactic for 
reconfirming their superior status over those men in the working-class. This reconfirmation was 
necessary since the working-class was quickly becoming the site of “True” masculinity as 
middle-class jobs made men “soft” due to their labor being “mental” instead of physical, their 
greater comforts both at home and in the work place, their shorter work hours and longer leisure 
time, and so on.56  

By shifting the distinguishing characteristic of sexuality to “same-sex desire” the middle-
class man became established as both gender and sexually normal. He could be a man, conform 
to all the masculine gender norms, and still have sex with another man without this sex being 
abnormal. The middle-class gay man was marked as superior to his working-class counterpart 
within the system of sexuality ordered by same-sex desire because, in this system, the working-
class man who has sex with men can never be normal with respect to both his gender and his 
sexuality. The working-class man must be marked as gender deviant in order to be sexually 
normal, or he must be sexually deviant in order to be sexually normal. If his sex with men is to 
be normal, that is, heterosexual, then one of these men must be, for all intents and purposes, a 
woman. One of the working-class men must be a gender deviant to make their homo-sex 
effectively sex between a man and a woman, that is, to make their sex “normal.” On the other 
hand, if his gender is to be normal, that is, masculine, then, the sex is unnaturally between two 
men, or, for the bottom, an abnormal gender role for a man who is otherwise masculine.57  

Chauncey’s argument suggests that constituting the homosexual as a kind of person 
through “same-sex desire” constitutes the homosexual according to a particular position in and 
knowledge of the world; specifically, one that is White, middle-class, and male.  Thus, “same-
sex desire” is not the distinguishing characteristic of the homosexual regardless of race, class and 
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gender. Rather, it is one characteristic among many that can constitute the homosexual. And this 
characteristic is projected from its specific intersections of race, class, gender, and sexuality out 
onto all sexual subjects across race, class, gender, and sexuality. But we can imagine cases where 
White lesbians or queer people of color constitute their homosexual identity differently, through 
different distinguishing characteristics.  

For example, John Peterson suggests that male homosexual identity in middle and 
working-class African American communities is constituted by a man’s relation to masculinity 
and not sexual object choice. “Black Men and Their Same-Sex Desires and Behaviors” shows 
that same-sex erotic or emotional attraction is not automatically assumed to be an expression of 
an inner, true self defined by same-sex desire in these communities. Peterson argues that 
maintaining traditional masculine characteristics “may protect [Black men] from the inference of 
homosexual identity, despite their homosexual activity.”58  Homosexuality as an identity is 
defined by a failure to be masculine, not same-sex desire. Interestingly, one does not 
automatically fail to be masculine because one has sex with other men—even if one is 
penetrated, and even if one enjoys being penetrated.59 Men are not necessarily less masculine if 
their sex with other men contains “affection or emotional investment” or if they “experience 
homosexual emotions toward their partner during the encounter.”60 Peterson maps a complex set 
of relations between gender, sexuality, masculinity and (homo)sexual identity in his essay that 
reveals a homosexual identity defined by its relation to gender norms and not the sexual object 
choice of one’s desire.61  

 The salient point is that homosexual identity’s distinguishing characteristics vary with 
and depend on where homosexual identity is located on the socio-political map drawn by other 
identities, social positions, and cultural contexts. And as Butler asks, if being a homosexual 
“engages a complex interplay of all of those, which one of [these] erotic dimensions will come to 
stand for the sexuality that requires them all?”62 The possibility of equally proper constitutions of 
the homosexual identity should cause us to query the use we make of identity as a self-evident, 
obviously, or naturally unitary phenomenon.  

Finally, we can see that identity’s unity is troubled not only “by locating difference 
outside identity, in the spaces between identities” but also by the “radical” “poststructuralist view 
which locates differences within identity.”63 Thus far I have shown how the differences between 
particular constitutions of female and homosexual identity fragment our vision of identity’s 
unity. A Black, middle-class, gay man has different criteria for being a homosexual than a White, 
working-class lesbian. But intersectional theorists also allow us to see that identity is fractured 
by internal differences. We have seen that identities such as “woman” and “homosexual” are not 
distinguished by some shared characteristic common to all members regardless of their other 
                                                 
58 John L. Peterson, “Black Men and Their Same-Sex Desires and Behaviors,” in Gay Culture in America: Essays 
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60 Peterson, “Black Men,” 150. 
61 Other sources that map how homosexuality is defined by particular intersections of race, class, and gender: Joseph 
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identities. Rather “homosexual” takes on meaning only though its intersections with other 
identities.  

 But it is not just particular identities, such as “woman,” that are shot through with 
difference. Identity categories themselves are not self-same things either. Identity categories are 
constituted through their imbrications with each other. Put the other way around, identity 
categories do not name discrete or independent parts of our selves. Consider the relationship 
between the identity categories of sexuality and gender. One way we tend to define sexuality is 
based on your gender and the gender you desire. A heterosexual is a woman who desires men. 
Notice that gender plays an important part in constituting sexuality. Sexuality is gendered 
attraction in this understanding of sexuality. Sexuality is defined by or in relation to gender. 
Sexuality is not a unique, discrete, homogenous, self-same thing; rather, it requires or depends on 
another stable identity (biologically based gender) for meaning.64 And it is not just sexuality that 
needs to call in other identities to signify. “Sex” and “gender” have depended on each other for 
meaning for most of Western history—albeit without anyone noticing until feminism. Butler 
examines how gender is constituted through (hetero)sexuality in Gender Trouble. Queers of 
color ask us to consider the not immediately obvious “intrication of genetic and erotic logics in 
both race and gender.”65 “Is race, is gender, a mode of desire or of reproduction? Reproduction 
usually implies eros; but when identity is apprehended as desire, as in same-sex of cross-race 
relations, its reproductive telos disappears.”66 

Indeed, the very structure of identity itself is built on difference as we saw earlier. 
Identity is the separation of those things that I am from those things I am not.  But this means 
that what I am not is essential to my identity. I am a homosexual because I have same-sex desire. 
Which means that I am a homosexual because I do not have opposite-sex desire or no gendered 
desire at all. What I am, a homosexual, depends on my not being a heterosexual. How I am a 
homosexual, same-sex desire, depends on other characteristics not defining homosexuality 
(same-sex acts, camp, genetics etc.).” “Identity always contains the specter of non-identity within 
it, the subject is always dived and identity is always purchased at the price of the exclusion of the 
Other, the repression or repudiation of non-identity.”67 
 
 
Conclusion: The Political Production of Identity  
The above investigation into unitary identity shows that specifying the distinguishing 
characteristic of a class or kind of person is not a neutral, objective, universal description of fact. 
The member/non-member distinction cannot merely describe who belongs to a class based on 
status in light of any identity’s many possible distinguishing characteristics (made even more 
variable by the question of whether and to what extent the characteristic is present in any given 
case). Participants in marriage equality discourse discursively draw a line around all those who 
are understood to have same-sex desire and say, “These are homosexuals; those, on the other 
side, are not.” Identifying “same-sex desire” as the distinguishing characteristic of homosexual 
identity actually produces as “homosexual” those with same-sex desire and excludes those 
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without it. But this discursive move also elevates a particular characteristic above others, fixes it 
as if it “expressed the true order of things,” and converts over possible distinguishing 
characteristics “into differences, into otherness, into evil, or one of its numerous surrogates…in 
order to secure its own self-certainty.”68 “Same-sex desire” is transformed from one of the many 
possible ways that homosexuals could be constituted as a kind of person into the best, proper, 
right, and true constitution. “Same-sex desire” becomes that which all normal or proper 
homosexuals ought to have through this line drawing. In other words, the description of 
membership functions as a norm as well. 

One problem with identity categories setting out membership norms is that a member’s 
status as normal/deviant or regular/irregular depends on how closely they conform to those 
norms, that is, how well they resemble or “fit” the description. Since members are evaluated in 
relation to the same norm, they are also evaluated vis-à-vis each other. Some are “better” than 
others; some are de-valued, marginalized, stigmatized, and subordinated based on their relation 
to the norm vis-à-vis other members. I will map specific ways that normal/deviant status can 
injure members in the next chapter. will pay specific attention to how these injuries are done in 
and through collective political mobilization on behalf of a shared identity since identity’s 
injurious regulation of individual subjects in non-political contexts have been well documented 
in feminist, critical-race, and queer theory, to give a few examples.69 For now, I want to focus on 
a different problem 

Since descriptions of an identity’s members function as norms, not neutral, objective 
reports about what the world is really like, identity norms are products of power. But we are 
quickly lost if we go looking for a single person or group entitled or able to decide that for any 
and all participants involved in the marriage equality debate “same-sex desire” must constitute 
the (normal) homosexual. We cannot identify the person or group with the power to set the terms 
of the debate for all involved because power relations are “intentional and nonsubjective.”70 
They are “intentional” because actors from Olson and the nine named Supreme Court Justices to 
the countless un-named participants in marriage equality discourse willingly and knowingly 
(re)produce the definition of the homosexual as “one with same-sex desire.” They reproduce this 
homosexual identity through the legal, political, social, moral, and scientific discursive strategies 
and tactics, among others, they employ that make reference to, assume the truth of, draw on, 
require, or and otherwise use “same-sex desire” as constitutive of the homosexual.  

Power relations are “nonsubjective,” though, because no actor or group is responsible for 
the constitution of the homosexual by “same-sex desire” in the first or last instance. Foucault 
claims that we should not think of power as a commodity that originates from or resides in some 
central source, such that those “with” power are able to unilaterally exercise it over those 
“without.” 71 If Foucault’s analytics of power are correct, we would be mistaken to think that 
participants in the marriage equality discourse who have power, such as Olson and the Court, are 
able to dictate how those without power, such as the everyday member of the HRC, must 
constitute the homosexual. Instead, following Foucault, we should see that “same-sex desire” 
becomes the true distinguishing characteristic of the homosexual within marriage equality 
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discourse. This truth is produced as the various, multifaceted, anonymous deployments of “same-
sex desire,” which treat this characteristic as properly constitutive of the homosexual, connect 
with and support each other across diverse contexts, purposes, goals, and strategies72 and become 
woven together into “semi-rigid, semi-fluid systems of language, definition, and gesture that 
assign and organize meaning,” that is, into “discourse.”73 Yet, there is no autonomous subject 
who weaves these various deployments into a whole; no one person or group responsible for 
these connections or the systems they form.74 Consequently, we are not looking for a single 
subject or even a “they” who bears sole responsibility for the production of the homosexual as 
“one who has same-sex desire.” Which means that no one and no group is entirely responsible 
for the exclusion of some who might belong because these people do not (appear to) have “same-
sex desire” or for the marginalization, stigmatization, and subordination of some who (appear to) 
deviate from this characteristics standards. We confront the harder challenge of easing the 
injuries inflicted through the production of an identity without having a villain to blame, without 
having someone who willfully causes harm.   

To understand the “intentional and nonsubjective” dimensions of power relations let's 
consider the point from the other way around. How could we change the definition of 
homosexual identity produced by and within marriage equality discourse? Who would we appeal 
to? What would need to be done? We might start by appealing to Theodore Olson. We could ask 
him to change how he defines homosexuals since it is through his arguments that homosexuals 
are cast as “those with same-sex desire.”  But “same-sex desire” is not established as the 
distinguishing characteristic of homosexual identity within marriage equality discourse by 
Olson’s will and only his will. The Court uses this characteristic in its jurisprudence. The Human 
Rights Campaign defines the homosexual this way in its campaigns and literature. This 
characteristic underpins activists’ chants and signs. The point is that many actors simultaneously 
use “same-sex desire” as the characteristic that properly constitutes homosexual identity. “Same-
sex desire” becomes the true distinguishing characteristic of the homosexual within marriage 
equality discourse through the many intentional deployments of “same-sex desire” circulating, 
meshing together, supporting each other, and ultimately strengthening each other deployment’s 
claim that “same-sex desire properly constitutes the homosexual as a kind of person.” Crucially, 
this process is under no one participant’s control. Thus, challenging Olson will still leave 
homosexuals constituted by “same-sex desire” within marriage equality discourse, and so, still 
injured. After all, this constitution would remain inscribed in the law through the Court’s 
decisions, would still permeate and saturate popular culture and ideology, and would still be 
deployed by the myriad of other participants in marriage equality, on both sides of the issue. 
Olson might invoke and (re)produce the truth homosexual identity is distinguished by same-sex 
desire. But he is not responsible for this (characteristic being taken as) true or the systemic 
production of the homosexual as a kind of person defined by this characteristic. Asking Olson to 
change his definition will not change the truth as defined within the discourse because the truth is 
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established through nonsubjective power relations and not Olson’s particular exercise of naming 
or defining practices. 

Nor can we change membership norms and become less injured simply by saying 
“Anyone who constitutes the homosexual according to same-sex desire is wrong and misses the 
mark when they talk about me.” Personal rejection of the norm and the embrace of some other 
ideal is certainly a way to ease injuries from a first person perspective. The problem with this 
individualized solution is that although you may not be bound (so tightly) by norm X, norm X 
still structures the social field. To the subjects for whom norm X continues to be the normative 
ideal, you are still subjected to the norm you have rejected. They still expect you to be and 
behave in accordance with the norm, even though you have rejected it. Your rejection marks you 
as deviant to these subjects. To them, you have willfully embraced being other than the ideal; 
you have willfully embraced deviance, abnormality, pathology etc. The rejection of norm X that 
may secure your freedom, from your perspective, also secures your stigma and marginalization 
from the perspective of those still governed by the norm or governing by the norm.  To those for 
whom norm X constitutes the normative ideal, your rejection authorizes them to treat you as a 
deviant, because, from their perspective, that is what you have become through your rejection of 
the norm or inability to comply with it. For them, your life less conducted by norm X is not a 
viable alternative, but a deviation. 

If challenging or rejecting a particular constitution will not work, perhaps we need to 
introduce competing constitutions into the discursive field. Perhaps we need to resist being 
constituted like that by offering alternatives for how we ought to be constituted. Instead of 
“challenge” or “rejection” maybe we need resistance. Instead of only saying “no,” perhaps we 
need to say “yes,” to other discourses, to constitutions in other registers, according to other 
measures, in the name of other principles, and by means of other procedures. Instead of seeking 
our liberation by casting off or extricating ourselves from the power relations within which we 
are injured, perhaps we need to change the discourse from within by working on and through 
these relations to constitute the field in a way that produces greater freedom and equality for 
those within it.75 Let us resist injury by setting into play alternative constitutions, measures, 
values, and subject formations with the aim of having them circulate, connect, attract, and 
propagate their own deployment to produce, through intentional yet nonsubjective power 
relations, a counter-discourse capable of displacing, challenging, deflating, unraveling, or 
loosening the hold of the current injurious one.  

This dissertation’s goal is to imagine and introduce a non-unitary, less normative 
discourse of identity. In order to do this, we first need a clear understanding of the current 
discourse’s specific contours, organization, and effects. In the next chapter, then, I continue 
examining marriage equality discourse to develop a more detailed map of the current political 
terrain, including the dangers it poses to queers working for political changes in their life 
conditions. 
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Chapter Three: Identity’s Politics  
 

 “But for the rest of us, it isn’t hard to see this proclivity for quick and easy sex as in fact a desperate and failed 
search for some kind of intimacy, a pale imitation of a deeper longing that most of us inwardly aspire to and 

deserve.” 
Andrew Sullivan, “The Marriage Moment.” 

 
“Between tricks and lovers and exes and friends and fuckbuddies and bar friends and bar friends’ tricks and tricks’ 

bar friends and gal pals and companions “in the life,” queers have an astonishing range of intimacies.” 
Michael Warner, The Trouble with Normal. 

 
Introduction 
In the last chapter I read marriage equality arguments through the work of feminist and other 
theorists critical of identity from the late 80s and 90s. I showed that marriage equality discourse 
produces and depends on a unitary and normative homosexual identity. As unitary, homosexuals 
are figured as sharing a characteristic that distinguishes them as homosexuals regardless of their 
other identities. As normative, this particular constitution of homosexual identity is posited as 
ideal, that is, the standard to which good, normal homosexuals conform. 
 In this chapter I continue considering marriage equality discourse to map the effects 
unitary, normative identity has on politically animated identity-based groups. I begin by showing 
that although marriage equality claims to be undertaken on behalf of all homosexuals, it is, in 
fact, for homosexuals who conform to the normative homosexual identity produced by marriage 
equality discourse. Some queers are then excluded, marginalized, subordinated, or stigmatized 
based on their relation to this politically established standard of membership. That is, some 
members are injured through their political mobilization on their own behalf. Since political 
mobilization establishes the normative standard against which members are valued, members 
become “normal” or “deviant” as they undertake their political work. Consequently, some find 
their ability to participate in the group’s discussion and decision making processes curtailed or 
cut-off based on their relation to the newly determined norm. Those who most closely conform 
are marked as normal, and, through this status, gain and maintain control over discussion and 
decision making. 
 
 
I. Who is the “We” That Mobilizes? 
As we saw in the last chapter, marriage equality proponents claim denying same-sex couples the 
right to marry “walls-off gays and lesbians from “marriage,” the most important relation in life, 
according to this Court, thus stigmatizing a class [] based upon their status and labeling their 
most cherished relationships [and, inter alia, them] as second-rate, different, unequal, and not 
okay." 1 We might summarize this argument for marriage equality as: Marriage equality is the 
good and right political move for gays and lesbians because they have a shared identity on the 
basis of which they are injured as a group by their exclusion from marriage. Being excluded 
from “marriage” because one is a homosexual stigmatizes being homosexual, that is, it 
entrenches and extends a historically stigmatized status. Exclusion marks gays and lesbians as 
different, second-rate, and less valuable on the basis of their identity. We might even go so far as 
to say that being excluded from marriage constitutes the homosexual as different, second-rate, 

                                                 
1 Hollingsworth v. Perry, 570 U.S. (2013). Oral Arguments. Accessed July 25, 2016. 
http://www.supremecourt.gov/oral_arguments/argument_transcripts/12-144.pdf, 28. 

http://www.supremecourt.gov/oral_arguments/argument_transcripts/12-144.pdf


38 
 

and less valuable. So, we must allow gays and lesbians the right to marry in order to make them 
equal to heterosexuals. This right will mark or constitute being a homosexual as dignified, same, 
and equal. 

The above argument for marriage makes exclusion an injury suffered by all homosexuals 
and inclusion a remedy that will aid every homosexual. Such universality is based on a unitary, 
normative identity. We can identify injuries done to all homosexuals on the basis of their shared 
identity because we know what properly constitutes the homosexual qua homosexual. The 
thinking goes something like this: Some Americans are injuriously excluded from marriage 
because they have same-sex desire. “Same-sex desire” distinguishes the normal homosexual as a 
kind of person. All homosexuals, then, are injuriously excluded from marriage because they are 
homosexual; exclusion happens to and injures Black, White, female, male, working-class, and 
middle-class homosexuals qua homosexual. Securing the right to marry for those with same-sex 
desire alleviates these injuries for all homosexuals, regardless of their identities, social positions, 
or life styles. A unitary, normative identity is what allows us to identify injuries done to all 
homosexuals as a group and not just those done to some who happen to be homosexual. This 
formulation of identity allows us to pursue egalitarian and emancipatory projects on behalf of 
homosexuals as a class and not just projects for certain kinds of homosexuals (e.g. White 
bourgeois cis gendered gay men, Black lesbians, S/M enthusiasts). We could even venture the 
strong claim that unitary, normative identity keeps us in the realm of identity politics, which is 
concerned with advancing the needs of the group, and out of interest group politics, which is 
concerned with advancing the particular needs of some who just happen to belong to the group.  

Identity’s unity and normativity purportedly allow us to identify members qua member, 
and so, the injuries members suffer because they are members. But, as we saw in the last chapter, 
identity’s unity and normativity mean that political projects actually produce specific 
constitutions of membership. Instead of merely describing what all homosexuals have in 
common as homosexuals, marriage equality discourse transforms one possible constitution of 
homosexual identity into the right, true, or normal constitution. This discourse constructs a 
particular homosexual subject who is able to be injured qua homosexual by exclusion from 
marriage. The marriage equality project creates a normatively ideal homosexual on whose behalf 
queers mobilize. The problem is that members become equal or free based on their relation to the 
political project’s ideal of identity. The closer one conforms to the ideal (the more “normal” one 
is) the more equal or free one becomes. The farther one falls from the ideal (the more “deviant” 
one is) the less one is made equal or free. For example, in a project seeking equality, deviants 
remain inferior both within the group (since they fall short of the ideal) and in society at large 
(since the ideal has been accepted as equal and they deviate from it). To put the problem another 
way, deviating from the ideal identity produced by the political project can lead to being 
excluded, marginalized, subordinated, or stigmatized in and through the very work being 
undertaken to become a full and equal member of society.  

Let me concretize the problem of politically mobilizing members on behalf of a unitary, 
normative identity by returning to marriage equality discourse. In the last chapter I showed how 
marriage equality discourse produces homosexual identity as unitary and normative. Now I will 
re-examine this discourse to locate the specific characteristics projected as unitary and 
normative. I will use the specific homosexual ideal constituted by and within marriage equality 
discourse to show how marriage equality makes equal, destigmatizes, and marks as valuable 
those who conform to its normative homosexual ideal, while entrenching the inequality, 
sustaining the stigma, and legitimizing the inferiority of those who deviate from it. 
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So, for whom is marriage equality undertaken? What unitary, normative homosexual 
ideal governs this project? What formulation of homosexual identity is taken to be universally 
normative for homosexuals? One characteristic that appears to define the homosexual in 
marriage equality discourse is “having same-sex desire.” Because homosexuals have same-sex 
desire, they are excluded from marriage, stigmatized by this exclusion, and marked as different, 
unequal, and second class. Notice how homosexuals are constituted not only by their same-sex 
desire but also by the injury they suffer on the basis of this desire. Homosexuals “are” injuriously 
excluded from marriage on the basis of their same-sex desire. Homosexual identity is 
constituted, in part, by and as its injury.2 Recall that this description of what constitutes all 
homosexuals qua homosexual is also normative. Let me take each part of this identity in turn to 
get a clearer sense of just what homosexuals are and ought to be in marriage equality discourse. 

First, homosexuals ought to be injured by their exclusion. This is not a claim about what 
is just, fair, ethically good, or socially valuable. It means normal homosexuals will find their 
exclusion from marriage injurious; those who conform to the norm implicit in the identity’s 
description will find their exclusion injurious. We can better see the normative dimension of the 
injury done to homosexuals if we step outside the marriage equality discourse. Remember, 
marriage equality’s homosexual ideal is not the only one. There are plenty of homosexuals who 
neither see themselves as injured by their exclusion from marriage nor see the constitution of 
homosexual identity as reliant on such an injury. Marriage equality’s ideal is not normative for 
them because they are subjects of different discourses (perhaps because they are engaged in other 
political projects) which produce different ideal homosexual identities to which they ought to 
conform. Since these other homosexuals measure themselves against a different standard, they 
neither find their exclusion injurious nor see themselves as abnormal, deviant, or improper 
homosexuals for failing to do so. The expectation that normal homosexuals will find their 
exclusion from marriage injurious is a norm produced by marriage equality discourse’s 
constitution of the ideal homosexual identity through its descriptions of what all homosexuals 
are. 

The homosexual ideal is not just constituted by the injury of exclusion perpetrated on the 
basis of their same-sex desire. Homosexuals also ought to be constituted by same-sex desire. 
Normal homosexuals will be constituted as homosexuals by “same-sex desire.” Finally, 
homosexuals ought to be excluded from marriage based on their identity. Obviously this should 
not be taken to mean that the exclusion of homosexuals is just, fair, ethically good, or socially 
valuable since it comes from those seeking marriage equality. It means that normal homosexuals 
will be excluded on the basis of their same-sex desire, which differentiates homosexuals from 
heterosexuals, instead of other characteristics (sissy, butch, bro) or life styles (polyamorous, 
NSA sex, fetish). 

If homosexuals ought to be distinguished by same-sex desire, and it ought to be on the 
basis of same-sex desire that homosexuals qua homosexual are injuriously excluded from 
marriage, then normal homosexuals are the same as everyone else who is entitled to marry but 
for the sex of their desire. If homosexuals as a group are prohibited from marrying only because 
of their same-sex desire, then the only difference between heterosexuals and homosexuals is (and 
ought to be) the sex of one’s desire. Since homosexuals are otherwise like everyone else but for 
their same-sex desire, excluding homosexuals from marriage because of their same-sex desire 
stigmatizes being the kind of person who has same-sex desire, that is, being homosexual. Their 
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exclusion, grounded only on the sex of their desire, unfairly and irrationally marks the otherwise 
similar life one makes with a same-sex partner as unequal, different, and inferior.  If the 
distinguishing characteristic of homosexuals is that they are excluded because of the sex of their 
desire, then homosexuals as homosexuals ought to have no distinct characteristics save the sex of 
their desire. They ought to be just like every other sexual subject, save the sex of their desire. 
Gays and lesbians ought to be virtually normal. 

What does it mean to be “normal”? Normal first emerges as a mathematical term from 
statistics, and identifies that which is most common or frequently occurring.3 Normal is a 
quantitative designation. Saying gays and lesbians ought to be “virtually normal” reflects our 
usual association of the statistically common with “the everyday” or “the mainstream.”4 
Homosexuals ought to be like the most frequently occurring sexual subjects, that is, mainstream, 
every day, heterosexuals. Since homosexuals ought to be like heterosexuals “good” homosexuals 
are like heterosexuals. (Although they are usually referred to as proper, exemplary, 
representative, regular, decent, healthy, mature, or responsible homosexuals not just “good.”). 
Putting it all together, “virtually normal” is an injunction demanding, “What most people are [] is 
what people should be…What most people do or desire is [] what people should do and desire.”5 
What most people are, do, and value appear as standards to which “good” humans, in general, 
conform. Foucault famously examines how the statistically normal comes to appear universally 
normative as part of the process of “normalization” in Discipline and Punish.  

We have seen marriage equality discourse produce a normalized homosexual identity 
through the framing of exclusion as a political problem: Homosexuals qua homosexual are 
excluded from marriage on the basis of their same-sex desire. Because this is the only thing that 
distinguishes homosexuals from heterosexuals qua sexual subjects the exclusion is injurious, 
unfair, and unjust. Being like heterosexuals, but for the sex of their desire, entitles homosexuals 
to marriage. Because descriptions of what members are also serve as norms for what they ought 
to be, it follows that what is normative for heterosexuals (what most people are as sexual 
subjects) is rightly normative for homosexuals too.   

It is important to keep in mind that normalization is a specific kind of normativity. As we 
saw earlier, homosexual identity is normative. There are norms to which homosexuals ought to 
conform, such as having same-sex desire or only differing from heterosexuals because of same-
sex desire. When homosexual identity is normalized, homosexuals are expected to conform both 
to the specific norms of homosexual identity and to the norms that most people conform to as 
sexual subjects. Through normalization, homosexual identity’s norms are supplemented by those 
for sexual subjects in general (that is, supplemented by the socially dominant norms for 
mainstream heterosexuals as sexual subjects—to put point more clearly than accurately). “Good” 
homosexuals ought to conform to most people’s standards for sexual subjects in addition to any 
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specific standards to which “good” homosexuals conform.6 To know what is normative for 
normalized homosexuals, then, we need to know what most people’s standards for sexual 
subjects are. Given that I am examining marriage equality discourse in the United States, we 
need to know what is normative for sexual subjects in mainstream American culture, popular 
ideology, or “common sense” views about sexuality. What better place to start looking for such 
norms than the institution of marriage, which currently is at the forefront of American 
consciousness? 

In its secular, religious, sentimental, and symbolic dimensions, marriage provides a set of 
expectations as to what a sexual subject ought to be. We might summarize the sexual subject 
who conforms to marriage’s socio-sexual ideals in contemporary, Western, late-capitalist, liberal 
societies as an individual who works to be in a monogamous, long term relationship that treats 
sex as a serious expression of deep rooted affection, with the goal of using this stable, caring 
relationship for childrearing. However valuable this sexual relationship is, individuals keep their 
sex life private, and “natural” (i.e. no porn, toys, kinks, fetishes etc.).7 But what evidence is there 
that the sexual subject of marriage today is expected to conform to these norms? And what 
evidence suggests marriage’s norms are the standards to which most people expect sexual 
subjects to conform in the mainstream American imaginary?  

These two questions are often answered together. Marriage’s normative sexual subject 
tends to be elaborated as marriage itself is being positioned as normative for all. Let me return to 
the marriage equality discourse to show how marriage’s ideals appear normative for sexual 
subjects in general, and so, for normal(ized) homosexuals. We can begin to see marriage’s ideals 
invoked as normative for all sexual subjects by considering some of the signs held outside the 
Supreme Court by pro-marriage equality activists: “Love is Love;” “Love Makes a Family;” “All 
Love is Equal.” The implication of these signs is that barring homosexuals from marriage on the 
basis of a same-sex partner unfairly and improperly introduces a qualifying distinction between 
kinds of love. Barring homosexuals from marriage says “same-sex love” is less valuable, proper, 
or good than “opposite-sex love,” and that families based on “same-sex partners” are less than 
“opposite-sex partner” families.  

And yet, these protesters do not want to legalize all love. They do not want to allow inter-
generational, consenting adult incest, or polyandrous marriages. They want to allow same-sex, 
non-kin couples of legal age to marry. They want to allow marriage’s love to be legalized. The 
hierarchy between monogamous marriage’s love and all other forms is made explicit in an 
exchange between Justice Sotomayor and Theodore Olson. She worries, “If you say marriage is a 
fundamental right, what State restrictions ever could exist? Meaning, what State restrictions with 
respect to the number of people…” Olson is quick to reassure her that the State can still restrict 
marriage to the couple form because, “if the State prohibits polygamy, it is prohibiting conduct” 
whereas to prohibit gays and lesbians from marrying “it is prohibiting the exercise of their right 
based on status.”8  It turns out that not all love is the right kind of love. Not all love is equal, 
valuable, and deserving of rights. 

                                                 
6 From here on I will use “proper” instead of “good” to describe subjects who conform to an identity’s normative 
ideal to avoid putting “good” in quotation marks in order to signal its reference to the host of evaluative terms that 
used instead of “good” when referring to those who conform to an identity’s norms, that is, to those who are 
“normal” and so taken to be regular, healthy, proper, decent, whole, or representative (to list only a few). 
7 Rubin, “Thinking Sex,” particularly 149-153; Warner, The Trouble with Normal, particularly 24-27. 
8 Hollingsworth v. Perry, 46-47. 
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What kind of love is being valued in this exchange and these signs? Monogamy appears 
as the best, most valuable form of love, and no sexual arrangement is more damaging to the State 
than polygamy. Justice Sotomayor easily identifies polygamy as a socio-sexual arrangement that 
the State has an interest in restricting. But then she falters, as the transcript and audio recording 
of the oral arguments document. No other arrangements are so quickly, easily, and readily 
imagined by her as threats to the State. These documents record her reaching for other 
restrictions the State has an interest in maintaining that marriage equality would destroy. She 
haltingly continues from polygamy asking what restrictions the State could establish, “with 
respect to—that could get married—” before arriving at the State’s interest of upholding “the 
incest laws, the mother and child—assuming that they are the age—I can—I can accept that the 
State has probably an overbearing interest on—on protecting a child until they're of age to marry, 
but what's left?”9  

It is telling that Justice Sotomayor needs to specify the dimensions of incestuous 
marriage that would make its regulation of interest to the State.  Polygamy needed no such 
specifications or detailed casuistry; it simply ought to be prohibited by the State full stop. 
However, Sotomayor’s question about incest alludes to a world in which incestuous marriage is 
permissible, provided that certain conditions are met. Yet there are no conditions under which 
polygamy could be acceptable. Indeed, the value of monogamy stands out starkly in this 
conversation through the question of incest. In Sotomayor’s logic, the State’s interest in 
regulating incestuous marriages turns on the question of consent not kinship. Put baldly, the 
value of monogamy seems to outweigh the incest taboo. Justice Sotomayor’s question appears to 
conjure a world where consensual monogamous incest, in the form of marriage, dissolves the 
State’s interest in regulating incest.  

The love endorsed by marriage equality protestors and Justice Sotomayor is 
monogamous. Marriage cannot be (imagined as) anything but monogamous for them. The sexual 
subject of marriage, the marrying kind, ought to be monogamous. And we all ought to be the 
marrying kind, because this sexual subject is the best and ideal, which deserves rights and 
recognition that no other sexual subject does.  

In Obergefell v. Hodges, confirming a nationwide right to same-sex marriage, Justice 
Kennedy also puts monogamy at the heart of marriage. “In forming a marital union, two people 
become something greater than they once were.” 10  Two, and only two, people are joined in 
marriage. The marital union embodies “the highest ideals of love, fidelity, devotion, sacrifice, 
and family.”11 According to Kennedy, then, the highest ideal of love is monogamy. The greatest 
devotion is that of one person to just one other. The most enduring fidelity, “that may endure 
even past death,” demands a single idol.12  And the sturdiest families grow from only two 
parents. One ought to be monogamous in order to embody  love’s “highest ideals,” achieve 
“nobility and dignity…without regard to [one’s] station in life,” and realize “[humanity’s] most 
profound hopes and aspirations.” 13  Justice Kennedy explicitly casts the marrying kind as the 
ideal sexual subject and overtly elaborates monogamy as one of the norms to which this subject 
ought to conform (unlike Justice Sotomayor who implicitly offers the marrying kind as the ideal 
                                                 
9 Hollingsworth v. Perry, 46. Audio file. Accessed July 20, 2016, 
http://www.supremecourt.gov/oral_arguments/audio/2012/12-144, minute 53. 
10 Obergefell v. Hodges, 576 U.S. (2015). Slip Opinion. Accessed August 8, 2016, 
http://www.supremecourt.gov/opinions/14pdf/14-556_3204.pdf, 28. 
11 Obergefell v. Hodges, 28. 
12 Obergefell v. Hodges, 28. 
13 Obergefell v. Hodges, 3. 

http://www.supremecourt.gov/oral_arguments/audio/2012/12-144
http://www.supremecourt.gov/opinions/14pdf/14-556_3204.pdf
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sexual subject by stipulating marriage as monogamous and stigmatizing polyandry, which 
effectively entails valorizing monogamy). 

Echoing the Justices, the president of the Human Rights Campaign claims marriage is 
nothing more or less than the joining of “two people who are connected at the soul…who have 
spent their lives committed to one another.”14 Marriage “strengthens couples and families.”15 
What is interesting about the HRC president’s remark is that it makes the standards to which 
sexual subjects ought to conform more specific by refining “monogamy.” Marriage’s ideal 
subject is not just one who is monogamous but one who is monogamous because they have a 
deeply felt love for their partner. The best monogamy is rooted in the connection between two 
souls. Monogamy for the sake of increased social status, mutual economic support, or sexual 
enjoyment falls short of marriage’s ideal. Justice Kennedy also introduces this hierarchy between 
monogamy as a merely useful way to live and monogamy as one of the “personal choices central 
to dignity and autonomy,” as one of the “intimate choices that define personal identity and 
beliefs.”16 In his reasoning and the precedent on which he draws, the Constitution protects 
marriage because it is assumed that marriage’s monogamy is a “two-person union unlike any 
other in its importance to the committed individuals”17 If there “is a dignity in the bond between 
two men or two women who seek to marry and in their autonomy to make such profound 
choices” then surely this dignity is lost, or at least compromised, when the bond is formed not as 
an association “intimate to the degree of being sacred” but as a strategic alliance to secure better 
tax breaks, health insurance, parental rights, or citizenship status.18 If marriage’s monogamy 
“dignifies couples who wish to define themselves by their commitment to each other,” then 
surely this dignity is lost or compromised when the participants do not wish to define their very 
being by this commitment but only their legal personhood for the purposes of accessing legal, 
political, and social benefits.19 

So, marriage’s sexual ideals include long term, monogamous commitments based on 
love. And marriage’s sexual ideals are normative.  Being connected to the soul of one and only 
one other person is a better love than others. Two persons committed to one another, or maybe 
even just one person committed to their children make a family, while other arrangements do 
not. Although the ideals of marriage only provide one standard among others for what a sexual 
subject ought to be, we have seen how these standards are endorsed as normative for all by the 
marriage equality signs outside the Supreme Court, Justice Sotomayor’s questions, Justice 
Kennedy’s majority opinion, and the HRC president’s address.  “There are untold references to 
the beauty of marriage in religious and philosophical texts spanning time, cultures, and faiths, as 
well as in art and literature in all their forms.”20 More narrowly, there are a dizzying number of 
                                                 
14 “A Message from the Human Rights Campaign Foundation President,” in Human Rights Campaign, Answers to 
Questions About Marriage Equality. Accessed May 2, 2013, 
http://www.hrc.org/files/assets/resources/HRC_Foundation_Answers_to_Questions_About_Marriage_Equality_200
9.pdf.. 
15 “A Message from the HRC President,” Answers About Marriage Equality. 
16 Obergefell v. Hodges, 10. 
17 Obergefell v. Hodges, 13. 
18 Obergefell v. Hodges, 13. 
19 Obergefell v. Hodges, 14. Since conformity is always a matter a degree, even among those monogamous 
connections between two souls we find some coming closer to marriage’s ideals than others. The best monogamous 
relationships are not just those rooted in deep affection but those connections that are lifelong commitments, as 
opposed to fleeting encounters, transient relations, or a series of commitments. The people who deeply love each 
other and “have spent their lives committed to one another” are the best of the best. 
20 Obergefell v. Hodges, 3-4. 

http://www.hrc.org/files/assets/resources/HRC_Foundation_Answers_to_Questions_About_Marriage_Equality_2009.pdf
http://www.hrc.org/files/assets/resources/HRC_Foundation_Answers_to_Questions_About_Marriage_Equality_2009.pdf
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legal and extrajuridical institutions and practices in the United States that confirm marriage’s 
ideals as those to which sexual subjects in general ought to conform. Marriage’s ideals, for 
example, saturate our media’s narratives, structure our interpersonal relationships from the first 
date, govern corporate culture and business models, delimit sex acts the State has an interest in 
regulating, ground family structures and kinship networks, and on and on.  

Indeed, through the institution of marriage itself our society endorses marriage’s ideals as 
normative for sexual subjects in general. Through marriage our society confers both legal and 
social privilege upon subjects who (try to) conform to marriage’s ideals. These benefits indicate 
the worth, value, that is, normativity, of marriage’s ideals and subjects. Why would individuals 
be encouraged to be the marrying kind and conform to marriage’s ideals if this was not a 
valuable kind of person to be or the best life to live?  Marriage’s norms constitute the ideal 
(homo)sexual subject. It is only this (homo)sexual that is worthy of “the same human rights most 
other Americans take for granted,” which include “basic legal rights and safeguards like Social 
Security, health insurance and the unquestioned right to visit one another in the hospital.”21  
Recall that the “same human rights most other Americans take for granted” are not “human 
rights” enjoyed by most other Americans in light of their humanity, but rights enjoyed by other 
married Americans. Why does being connected at the soul to one, and only one, other person 
entitle one to basic legal rights? Why is one not entitled to such rights on the grounds of one’s 
citizenship or personhood? 

 In a polemic against “queer theorists,” who are spoiling the marriage moment for “the 
rest of us,” Andrew Sullivan offers an answer.22  A loud and central voice on the national stage 
in favor of marriage equality, Sullivan is not shy about endorsing marriage’s ideals as normative 
for homosexuals. “The Marriage Moment,” published in the mainstream gay magazine The 
Advocate, makes explicit the normativity, and inter alia value, of a homosexual identity that 
conforms to marriage’s ideals.  Sullivan claims that although “you will find no end of “queer” 
theorists who will rush in to politicize [“the gay male fondness for anonymous promiscuity”],” 
we should rather see promiscuity as “pathology.”23 Who is this we? Writing as and for 
homosexuals, Sullivan constitutes this we as “the rest of us," or, at least, those for whom “it isn’t 
hard to see this proclivity for quick and easy sex as a desperate and failed search for some kind 
of intimacy, a pale imitation of a deeper longing that most of us inwardly aspire to."24  

Sullivan illustrates how identity is established in relation to difference. We, the rest of us, 
are not the queer theorist or the slut. We are whatever the queer theorist and slut are not. The slut 
has a fondness for anonymous promiscuity. By distinction, then, we have a fondness for intimate 
monogamy. The slut’s desperate and failed search for intimacy through sex is foolish, a category 
mistake. In contrast, we are reasonable because we do not look for intimacy through just sex, but, 
presumably, through our intimate monogamous relationships—a search, I imagine, that takes 
time. The slut’s acceptance of or satisfaction with the pale imitation of the deeper longing we 
aspire to can only indicate a mental pathology (for example, a refusal to abandon a narcissistic 
ego, or a libido driven juvenile life, or an inability to recognize one’s proper emotional needs). 
By comparison, our aspiration to this deeper longing is healthy and an indicator of a mental 
maturity. So, we are reasonable, mentally mature, and pursue a sustained intimate monogamous 

                                                 
21 “A Message from the HRC President,” Answers About Marriage Equality. 
22 Andrew Sullivan, “The Marriage Moment,” The Advocate, January 20, 1998. Accessed June 10, 2013, 
http://books.google.com/books?id=rGMEAAAAMBAJ&q, 61. 
23 Sullivan, “Marriage Moment,” 61. 
24 Sullivan, “Marriage Moment,” 61. 

http://books.google.com/books?id=rGMEAAAAMBAJ&q


45 
 

relationship to satisfy our healthy emotional needs. It turns out we, the rest of us, are the 
marrying kind. We are ready for the mature, difficult and challenging terrain of marriage.25 And 
by conforming to marriage’s standards we are the good homosexuals; after all, foolish, wantonly 
promiscuous, emotionally stunted, and pathological are not things we would want to be.  

Sullivan thoroughly fleshes out the proper, normalized homosexual as the marrying kind 
through several identifications by distinction in various registers throughout his essay. I want to 
consider one such distinction constituting the normalized homosexual as a responsible, mature, 
socio-political agent through their pursuit of marriage equality.  Recall that the normalized 
homosexual is one who conforms to both the specific norms of homosexual identity and the 
norms for sexual subjects in general (e.g. normal people do not have sex in public. This norm 
applies regardless of whether you are having hetero or homo sex.). The non-normalized, bad 
homosexual—that pesky queer theorist—politicizes promiscuity in light of the fact that “this is 
[not] 1957 and straight America is [not] initiating a Kulturkampf against sex in parks and 
that…this is [not] the defining issue of our times.”26 Non-normalized homosexuals politicize 
promiscuity; thereby, making themselves different from heterosexuals. The non-normalized 
homosexual is obsessed with “the easy identity of victimhood” that comes from being different 
from heterosexuals. He is scared “that maturity may be calling us to more difficult and 
challenging terrain.”27 The non-normalized homosexual is immature; hence, his obsession with 
his sexual license (a phase the rest of us grow out of) and his fear of growing into sexual 
maturity. The non-normalized homosexual is irresponsible; hence, he avoids real politics. When 
non-normalized homosexuals create promiscuity as a difference from heterosexuals and claim to 
be oppressed because of it, they are, at best, engaging in nostalgia as politics. They fight as if sex 
in parks is one of the few options for gay sociality and being prohibited from meeting is a 
political oppression, even though the world has moved on. At their worst, these queers who 
invent differences between themselves and heterosexuals are apolitical and irresponsible: The 
defining struggle of our time is marriage; engaging in the promiscuity battle is pointless and 
detracts resources from the struggle that matters. By contrast, normalized homosexuals grapple 
with the real political issues of our day because they do not waste time inventing differences 
from heterosexuals. The normalized homosexual is strong willed, mature, responsible, unafraid, 
and no longer a victim—all because they choose marriage! 

Bitter though he may be, Sullivan clearly illustrates several arguments endorsing 
marriage’s ideals as normative for sexual subjects in general, and thus, properly normative for 
homosexuals as well. These arguments, I think, are found throughout marriage equality discourse 
by various actors across different contexts for various purposes. Taken together with the other 
artifacts from marriage equality discourse I have examined, I think it is safe to say that 
marriage’s ideals are standards to which proper (healthy, regular, responsible, mature) sexual 
subjects conform in the mainstream American culture or imagination. Since marriage equality 
discourse produces a unitary, normative homosexual identity, and specially a normalized one, 
these are standards to which proper homosexuals also conform. Because normalization is a 
species of normativity, proper homosexuals conform to these standards in addition to any other 
standards specific to proper homosexuals. Within marriage equality discourse we have seen two 
such standards. First, homosexuals ought to have same-sex desire. Second, this ought to be the 

                                                 
25 Sullivan, “Marriage Moment,” 63. 
26 Sullivan, “Marriage Moment,” 63. 
27 Sullivan, “Marriage Moment,” 63. 
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only difference between them and heterosexuals; that is, homosexual identity ought to be 
normalized.  
 
 
II. Not Every Equal is Equal  
The above artifacts from marriage equality discourse have begun to illustrate that the pursuit of 
freedom and equality for a unitary, normative vision of homosexual identity is perfectly 
compatible with subjecting others to subordination and stigma. Mobilizing for a normative 
homosexual identity is supposed to secure freedom and equality for all homosexuals because the 
normative ideal constitutes homosexuals qua homosexual. The problem is that the ideal 
constitutes a particular vision of homosexual identity as normative and universal. Since the ideal 
posits a particular constitution of homosexual identity as valuable, and thereby entitled to rights, 
not all homosexuals are valuable or entitled to rights. Those who differ from the ideal remain 
unequal and undeserving of rights.   

Marriage equality is compatible with the sustained subordination and stigmatization of 
some homosexuals, as we can see by returning to the Human Rights Campaign brochure. The 
marriage equality project is undertaken for a normative homosexual ideal that constitutes 
homosexuals qua homosexual as the marrying kind with same-sex desire for the HRC. This 
constitution makes marriage equality is “the most conventional, family-friendly equal rights 
struggle ever.”28 Marriage equality is the most conventional equal rights struggle ever, in that it 
seeks only to expand who has access to marriage rights without questioning either the value of 
this right or the socio-cultural circumstances that lead to the articulation of marriage as a right 
and demand for the right to marry.29  But we might also accent the nature of marriage equality as 
an equal rights struggle differently. Marriage equality is the most conventional-family friendly 
struggle. My italics and re-hyphenation draw out what I think is implicit in the original 
statement. Marriage equality is a family-friendly struggle for families that are otherwise 
conventionally normative save for the sex of the partners (i.e. consist of two people, connected at 
the soul and committed to each other for life).  

Pursuing legal aid for virtually normal families lends an unpleasant irony to the closing 
promise of brochure’s introductory letter that “We will reach a time in this country when we 
value and protect all families equally.”30 After all, not all kinship networks count as “families” 
for the HRC. Only those forms of association based on the connected souls of only two people, 
who inextricably intertwine their lives for the purpose of strengthening “their communities, one 
at a time—leading ultimately to a stronger, more robust nation” count as families and deserve 
equal protection and recognition.31 We should ask the marriage equality apologists: Why are 
only “two people who are connected at the soul” the good, right, and proper foundation for a 
family? Why does “marriage strengthen couples and families” defined as “two people, who have 
spent their lives committed to one another”? Why would extended kinship networks, or families 
of less or more than two parents, couples, partners, or participants not be strengthened by “basic 
legal rights and safeguards”? Why shouldn’t they be? In short, the promise to value and protect 
all families equally does not include all families, but only the conventional or normative ones.  

                                                 
28 “A Message from the HRC President,” Answers About Marriage Equality. 
29 Brown, States of Injury, 12. 
30“A Message from the HRC President,” Answers About Marriage Equality. 
31“A Message from the HRC President.” Answers About Marriage Equality. 
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If marriage equality is to secure equality for all homosexuals, then those who are not 
normalized homosexuals ought to be as valuable as those who are. Recall, the normalized 
homosexual is one who aims to be in a long-term, monogamous, intimate and entwined 
relationship. Yet, we can see that non-normalized homosexuals are stigmatized and marked as 
inferior instead of being treated as different members who are equally valuable. Not all 
homosexuals and their love are equally valuable and worthy of legal and social privilege. Rather, 
the long-term, deeply rooted love between only two people deserves to be recognized by the 
State while other forms do nor. If marriage equality is a universally egalitarian project, then all 
homosexuals ought to be equally valuable. For this to be true, one would have to be able to 
choose freely and without penalty between being monogamous or polyandrous. Yet, monogamy 
carries legal and social privileges not granted to polyandry. Marriage equality proponents only 
want to expand the institution to include normalized homosexuals. A polyandrous homosexual 
remains prohibited from marriage after marriage equality—just as polyandrous heterosexuals are 
currently prohibited. The arrangements granted legal privileges by marriage are marked through 
this privileging as better than others. And, circularly, it is because these arrangements are 
understood to be better than others that they are singled out for privilege.  

Some activists welcome and endorse the normalized homosexual identity constituted by 
and within marriage equality discourse. They see the marriage equality project’s normalization 
of homosexual identity as one of its strengths and virtues. For them, this project is a way of 
making homosexuals into sexually mature, responsible, decent, respectable, citizens just as 
heterosexuals (supposedly) are already. But we might encounter more subtle and sophisticated 
marriage equality advocates who would object that I am inventing a hierarchy among 
homosexuals out of nothing. They will say my analysis of marriage equality discourse unfairly or 
unduly reads into their arguments a normative ideal. “Yes,” they will say, “some activists think 
there is a particular normative ideal to which the homosexual ought to conform. However, the 
normal marriage equality activist does not have to subscribe to this position. Rather, all we argue 
is that having the right to marry marks homosexuals as equal to heterosexuals. We are agnostic 
as to what a homosexual ought to be.”   

Unlike Sullivan, these activists do not argue all homosexuals do or should (want to) get 
married, which, if they did, would mean explicitly offering the normalized homosexual as a 
normative ideal. Their argument is narrower. Denying homosexuals the right to marry denies 
them the ability to choose whether or not to get married. Since heterosexuals have this choice, 
denying homosexuals the right to marry makes being homosexual inferior to being heterosexual. 
Homosexuals are made equal to heterosexuals by giving them the same choices, which can only 
be done by granting homosexuals the right to marry. There are no normalized, or even 
normative, identities here. What the homosexual is and ought to be is irrelevant. Marriage 
equality is the right political project because it marks all homosexuals, however they are 
constituted, as equal to heterosexuals by giving them all the same choice as all heterosexuals, 
whether or not any particular homosexuals chooses to get married, wants to get married, or even 
values marriages at all. 

But we need to examine who is being made equal to whom. Are all homosexuals being 
made equal to all heterosexuals by having the choice to marry? Or is a specific constitution of 
the homosexual being made equal to a specific constitution of the heterosexual? Having the right 
to marry formally makes all homosexuals (who qualify for marriage) equal to all heterosexuals 
(who qualify for marriage). But agonistic marriage equality advocates are wrong to insist that 
this equality is for all homosexuals qua homosexual. Rather, marriage equality makes the 
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homosexual constituted as “the marrying kind with same-sex desire” equal to the heterosexual 
constituted as “the marrying kind with opposite-sex desire.” Everyone who is not the marrying 
kind, regardless of the sex their desire, remains substantively unequal and inferior after marriage 
equality. Put baldly, those sexual subjects who do not (want to) get married continue to be denied 
the recognition and rights of their married peers.  

Marriage equality as a political project sets those who conform to marriage’s ideals above 
those who do not—regardless of that subject’s “sexual orientation” and any particular marriage 
equality proponent’s personal beliefs about the equality or value of these subjects. Extending 
marriage rights to homosexuals (re)produces a hierarchy of sexual subjects wherein the marrying 
kind is more valuable or better than others. If married and unmarried subjects were equally 
valuable sexual subjects, “marriage” would not be as important as we have seen it become 
through local, state, and federal battles for its rights, recognitions, and, in the end, its title. If 
married and unmarried sexual subjects were equally valuable, whether or not one exercised one’s 
right to marry would not matter. Yet choosing to marry confers a vast array of privileges that 
being unmarried does not. If married and unmarried sexual subjects were equally valuable, we 
would not see the sustained stigmatization of homosexual and heterosexual subjects who reject 
or modify marriage’s sexual norms. Yet promiscuous, open monogamous, and polyandrous 
persons of any sexuality are still positioned as the end of civilization itself.    

While one might remain agnostic about what a sexual subject ought to be, by endorsing 
marriage equality one collaborates, at least tacitly, in the sustained hegemony of marriage’s 
ideals as normative for sexual subjects in general and normalized homosexual identity.32 We 
shift who can occupy the top spots in the hierarchy with marriage equality. The privileged 
positions are open to any sexual subject who conforms to marriage’s ideals regardless of their 
partner’s sex. But, conferring the right to marry on homosexuals does not do away with 
hierarchy itself. As a political project on behalf of homosexuals, marriage equality further 
entrenches the non-normalized homosexual’s stigmatization in order to dignify and make 
valuable the normalized one. Seeking to combat the hierarchy of sexual subjects within which 
homosexuals are subordinated to heterosexuals, the marriage equality movement reproduces a 
hierarchy of sexual subjects within which non-normalized homosexuals, who do not conform to 
dominant, mainstream norms of sexuality, are subordinated both to heterosexuals at large and, 
now, to normalized homosexuals, who do conform to mainstream norms of sexuality. Within and 
after marriage equality, the non-normalized homosexual remains without equal recognition of 
their value. Non-normalized homosexuals find themselves doubly devalued within and by 
marriage equality. As homosexuals they remain subordinated to heterosexuals.33 As non-
normalized homosexuals, they now find themselves inferior to those with whom they were 
mobilized in pursuit of equality and freedom for their shared identity. Contrary to what some 
proponents want to believe, marriage equality does not remove the stigma of being a 
homosexual; rather, it pushes the stigma of being a homosexual onto homosexuals who do not 
conform to the normalized homosexual identity constituted by marriage equality discourse.34 
                                                 
32 Warner, The Trouble with Normal, 109. An example of political projects guided by a less normative ideal of what 
a sexual subject ought to be: Lisa Duggan and Richard Kim, “Beyond Gay Marriage” in Lisa Duggan and Nan D. 
Hunter, Sex Wars: Sexual Dissent and Political Culture, 10th Anniversary Edition (New York: Routledge, 2006). 
33 Anyone who thinks that granting homosexuals the right to marry will make homosexuals—even just “normal” 
homosexuals—equal to heterosexuals must be blind to the myriad of other ways that homosexuals are subordinated 
to heterosexuals, ranging from the immensely important (e.g. the ability to be fired simply for being gay) to the less 
life altering but no less painfully constitutive (e.g. being unable to give blood without being celibate for a year). 
34 Warner, The Trouble with Normal, 60. 
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Marriage equality (re)produces a hierarchy of sexual subjects. This hierarchy creates injurious 
inequality among the subjects who constitute the class based on status for which it was supposed 
to secure equality by destigmatizing some only by sustaining the stigma of others. 

Thus far, I have been arguing that a particular unitary, normative homosexual identity 
operates within the specific discourse that produces it to entrench the stigma of some 
homosexuals in and through their political mobilization on their own behalf. On the one hand, I 
believe that a serious problem with the marriage equality project is precisely that it creates, 
deploys, and depends on a normalized homosexual identity. Marriage equality’s emphasis on the 
normalized homosexual displaces other and, I would argue, more serious political problems 
facing queers today. The far more difficult and challenging political terrain is not marriage, pace 
Sullivan, but HIV/AIDS, homelessness and poverty, trans representation and empowerment, 
youth suicide and bullying, to name only a few. 
 On the other hand, the theoretical problem I have mapped in this section by using 
marriage equality as an example does not stand or fall with the normalized homosexuals 
produced within marriage equality discourse. The problem is not even one concerned with 
normalization per se. I have been arguing that identity’s unitary and normative structure is what 
injuriously regulates members through their political mobilization on their own behalf. For my 
analysis, whether or not an identity is produced as unitary and normative is more important than 
whether an identity is normalized or not, mainstream or sub-cultural, universally applicable or 
group specific. It is members’ different relations to the normative ideal that results in some of 
them being injured through their mobilization; the content of the identity to which they relate is 
immaterial to their being injured in this way. Certainly different identities will result in different 
normative ideals, as well as change the nature of the hierarchies and continuums along which 
members are ranked; the registers within which they are evaluated; the internal relations of 
domination and subordination, value and stigma; the group’s positioning as and aspirations to be 
normalized; and, of course, the political projects themselves. But while who is regulated and how 
may change, it seems naive to suggest that simply by conducting political projects for non-
normalized identities with less mainstream goals we can avoid the regulatory effects of unitary 
and normative identity. Whether the normative ideal is constituted, in part, by socially dominant, 
mainstream norms or norms that are particular to the group’s members is less relevant than 
whether or not the identity for which members mobilizes is constituted through a set of 
distinguishing characteristics all members ought to have qua member. Political mobilizations for 
lesbian separatists, inter-generational lovers, and fetishists of all stripes, to name a few, seem as 
capable of regulating these subjects through their less than conventional identities and anti-
assimilationist projects as marriage equality. You can be an irregular lesbian separatist, an 
improper boy-lover, and a “bad” dom. 

So long as we conceive of identity as unitary and normative we will reproduce a 
hierarchy that privileges that identity’s current normative ideal and the members who conform 
most closely to it. Consequently, when we pursue a political project for a normatively ideal 
identity, we will end up with a socio-political landscape where those members who more closely 
conform to the ideal will be privileged over those who deviate from it. We need to ask if there 
are ways of undertaking identity politics that are governed by a less unitary and/or less normative 
concept of identity. What does a politically animated identity-based group look like when that 
group tries to avoid or ease the injurious regulatory effects of identity’s unity and normativity?  
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III. Free to be You and Me…But Mainly Me 
In the last section I identified one problem unitary, normative identity creates for politically 
active identity-based groups: Although a unitary, normative identity purports to give us a 
universal project (aimed at) benefiting all members, in fact, this formulation of identity installs a 
particular constitution of membership; consequently, members are evaluated and ranked vis-à-vis 
this standard, which leads to some being excluded, marginalized, subordinated, or stigmatized 
through their mobilization. In this section I want to consider a particular problem unitary, 
normative identity creates within politically active identity-based groups. Specifically, I am 
concerned with how a member’s relation to a political project’s ideal identity impacts their 
ability to contribute to the discussion of political goals, strategies and tactics, and the 
foundational question, “who are ‘we’?” The problem is that we run the risk of linking one’s 
ability to participate in the group’s discussion and decision making processes to how well one 
conforms to the identity’s norms, that is, to one’s status as normal or deviant. 

 In a group based on a normative identity, those who come closer to the normative ideal 
will appear as normal, proper, and so, representative members, while those who deviate will 
appear as deviant, improper, and so, unrepresentative ones. The problem is that normal members 
are thus able to exclude, marginalize, or trivialize deviant members’ contributions because they 
are deviant. One's political voice is tied to how well one belongs to the group, instead of the 
group being a democratic space where all members have an equal say because all members are 
equally valued as members. The more or less proper a member of the identity you are, the greater 
or lesser your ability to contribute to the group.  

As an example of deviant subjects’ claims being dismissed based on their status and not 
their reasoning I will use the noticeable absence of any challenge to “marriage equality” as the 
best political project for LGBT justice in the mainstream media and on the national stage. When 
we look at the marriage equality debates, we find it is mostly normalized homosexuals, those 
who (aim to) conform to marriage’s sexual norms, that speak as and for queer people at large.35 
Justice Kennedy recounts the lives of the petitioners in Obergefell v. Hodges as three vignettes 
conforming to and confirming marriage’s ideals: Each couple met, courted, fell in love, and 
wanted to publicly avow their commitment to each other. Their commitment includes long-term, 
monogamous fidelity, which expresses a deep-seated affection cultivated over time.36 “Their 
stories reveal that they seek not to denigrate marriage but rather to live their lives, or honor their 
spouses’ memory, joined by its bond.”37 The petitioners, and the class based on status they 
represent, are virtually normal, and as such are entitled to the social value and legal rights 
associated with “being normal,” i.e. the right to marry.  

What is important for my purposes here is that the value of the normal sexual subject, 
marriage as a socio-sexual arrangement, and the right to marry are taken as already settled 
questions. Marriage and its sexual subject are taken to be good and valuable; indeed, they are 
taken to be the best of all possible socio-sexual worlds. In Obergefell, for example, Kennedy 
acknowledges that, “Far from seeking to devalue marriage, the petitioners seek it for themselves 
because of their respect—and need—for its privileges and responsibilities. And their immutable 

                                                 
35 Warner, The Trouble with Normal, 61ff. A partial listing of the most prominent actors on the national stage should 
suffice: “theorists” such as Andrew Sullivan, Dan Savage, and Bruce Bawer (making his triumphant return); 
“spokespersons” such as Ellen DeGeneres, Neil Patrick Harris, and Jesse Tyler Ferguson; magazines such as Hello 
Mr., OUT, and The Advocate. 
36  Obergefell v. Hodges, 4-6. 
37 Obergefell v. Hodges, 6. 



51 
 

nature dictates that same-sex marriage is their only real path to this profound commitment.”38 
Gays and lesbians might not be able to change the sex of their desire, but, just like straight 
people, they respect and value marriage. And they deserve entry into marriage because they 
(want to) conform to its socio-sexual norms and (want to) live the best lives possible. Indeed, 
Kennedy explicitly makes the point that, “Were their intent to demean the revered idea and 
reality of marriage, the petitions’ claims would be of a different order. But that is neither their 
purpose nor their submission.”39 For Kennedy, the petitioners have a case worth hearing because 
they do not want to “demean” marriage by changing its norms, say, by allowing more than two 
people to marry. Their request respects marriage’s value because they only seek to expand its 
“transcendent,” “central,” “timeless,” socio-sexual order to include those who, through no fault 
of their own, are excluded from “its nature [as] a gender-differentiated union of man and 
woman.”40 The petitioners neither want nor claim to be anything but the best sexual subjects 
possible—the marrying kind; therefore, they deserve justice. 

 But in the discussion about whether or not we should pursue marriage equality as the 
central LGBT political project, where are the abnormal subjects? Given that the marriage 
equality discussion is structured in and by major media outlets to focus on whether or not gays 
and lesbians are entitled to marriage, and not on questions concerning whether marriage is a just 
institution, I think it is fair to label those who would contest marriage’s wholesale goodness and 
rightness as “abnormal.” 

Since this is a case of sexuality, let me term these “abnormal” subjects “queer.”  So, 
where are those who do not see marriage and the sexual norms it validates as unequivocally 
good? Those who would have us pursue avenues other than simply and only rights based 
litigation for gay and lesbian equality? Those who would challenge the very constitution of 
subjects as heterosexuals and homosexuals?41 To begin answering these questions I need to 
reconstruct a possible, plausible argument for queers’ exclusion from the marriage equality 
debate generally and, more specifically, their exclusion from the discussions that culminated in 
the pursuit of marriage equality as the central tactic for achieving LGBT equality in the United 
States. Since, generally, there are no rational reasons being given for queers’ exclusion from the 
marriage equality debate, if we start with how normal homosexuals frame the political problem 
we might be able to reconstruct the reasoning that excludes queers from the discussion of 
marriage equality. The need to reconstruct an argument is precisely the problem and makes my 
point: queer voices need not be engaged and can be shunted aside without explanation. 

It seems that the most plausible reason for the absence of queer voices from mainstream, 
national discussions of marriage equality is that their politics excludes them. Since the marriage 
equality debate is a question of homosexuals’ right to marry, queer subjects are not heard in this 
debate because they are asking the wrong question. Queer subjects are debating an issue 
(marriage’s value and its regulatory effects on subjects) that has already been settled by both 
parties in the marriage equality debate (marriage and its sexual subject are best). The debate 
turns on securing equal access for gays and lesbians to this valuable, time-honored, fundamental 
                                                 
38 Obergefell v Hodges, 4. 
39 Obergefell v. Hodges, 4. 
40 Obergefell v. Hodges, 3-4. 
41 Or would contest grounding liberation movement on these kinds of subjects because such movements tend to 
leave in place the knowledge/power regime that produces sexual identity as the truth of one’s self according to 
which desires one has, and thereby continues regulating subjects through their identities, for example, by delimiting 
what counts as a legible sexuality that can and ought to be protected from state power, even as the identity is 
protected by law. 
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and bedrock institution. Queers miss the point when they question the institution’s justness or the 
value of pursuing equality by way of achieving access to the institution. Since they argue about 
the wrong point, they are not arguing in the debate at all and can be excluded as a matter of fact. 

The argument for the exclusion of queer members on the grounds of “debating the wrong 
point” does not and cannot support the exclusions it wants to make if the marriage equality 
debate is actually about marriage equality and not just gay marriage. Although the rhetoric has 
shifted from “gay marriage” to “marriage equality,” the project remains committed to the narrow 
goal of securing same-sex marriage instead of a more expansive project of making marriage as 
an institution egalitarian. “Marriage equality’ seeks only “the extension of constitutional rights to 
peoples once ignored or excluded.”42 It does not require asking, for example, if marriage is an 
institution that creates unjust inequalities between those who marry and those who do not. Or 
asking if there are avenues other than simply and only rights based litigation for LGBT equality. 
For marriage equality to be congruent with justice these questions must be answered.43 Ignoring 
them or brushing them aside equates justice with marriage only by fiat or force. In order to 
legitimize the exclusion of those subjects who would contest marriage itself, then, it is critical 
that the project remain only about the justness of excluding gays from marriage. If the marriage 
equality debate was actually about marriage’s equality, then queers, who challenge the 
institution itself and not just who is allowed into it, certainly qualify as participants, and the 
claim that they are “debating the wrong point” fails to convince.  

Even if we accept that the debate taking place is only about the justice of excluding gays 
and lesbians from marriage, we cannot exclude queer members on the grounds of “debating the 
wrong point,” because they too might be making claims for what gays and lesbians need for 
justice. For example, the queer asks if Andrew Sullivan’s limited liberal political vision (and, by 
extension, the pro marriage equality camp) is enough for homosexual equality and justice. The 
queer member makes a claim that gays and lesbians need more justice than the right to marry can 
achieve. After all, it seems clear that Kristin Perry’s legal equality will not convince Bill 
O’Reilly she is his equal, even if he does believe in her equal legal right.44  Her legal equality 
does not and cannot secure her social equality. Are we satisfied with only a formal equality that 
leaves us still denigrated as persons? Should we be? One must answer these questions in order to 
defend the rightness of pursuing marriage equality as a method of securing justice for gays and 
lesbians. Because one must answer, we find that “debating the wrong point” again fails to 
provide reason for the exclusion of queers from the marriage equality discussion. 

If it is not on the basis of what they argue, how can we account for this queer silence? 
Queer voices must be silenced in the marriage equality debate by something other than the 
implicit argument that queers miss the point. Marriage equality is premised on homosexual 
identity being “a normal sexual subject who just so happens to have a preference for the same 
sex.” That is, homosexuals are virtually normal, as Sullivan’s title and sustained argument make 
clear.45 In light of this formulation of the normal homosexual, I want to suggest that we 
understand queer voices as being marginalized, downplayed, and excluded in the discussion 
                                                 
42 Hollingsworth v. Perry, 49. 
43 To say nothing of the question of whether or not we ought to challenge the very constitution of subjects as 
heterosexuals and homosexuals… 
44 Bill O’Reilly, The O’Reilly Factor, Fox News, aired March 16, 2003. 
45 Consider, “As albinos remind us of the brilliance of color; as redheads offer a startling contrast to the blandness of 
their peers:…so the homosexual person might be seen as a natural foil to the heterosexual norm, a variation that 
does not eclipse the theme, but resonates with it,” Andrew Sullivan, Virtually Normal: An Argument About 
Homosexuality (New York: Vintage, 1996), 47. 
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about what homosexuals want and need as a group because of queers’ abnormal status. On my 
reading, queer arguments against marriage are symptomatic of a queer’s deviant status, and it is 
because she is deviant that her arguments may be dismissed. Let me unpack my claim.  
Queer arguments are symptomatic of queer being since no normal homosexual would (be able 
to) make arguments against marriage. Because being a normal homosexual is to be virtually 
normal—to be a normal sexual subject who just so happens to have a preference for same-sex 
partners—no normal homosexual cannot not value marriage, even if he or she does not wish to 
get married. Why not? Because, being a normal homosexual means valuing long term 
monogamous commitments that express deep affection and care through the physical act of sex, 
which is conducted in private and without supplements.46 The queer’s arguments against 
marriage reveal her to be an abnormal homosexual. Her arguments reveal that she does not value 
this way of life.  

As a deviant homosexual, the queer is inferior to normal homosexuals. The normal 
homosexual is “good,” e.g. responsible, mature, proper, healthy, etc.  The queer’s difference, 
then, is deviance; her difference from the normal/good homosexual is a shortcoming that makes 
her inferior. Her inferiority is captured in descriptions such as sex-crazed, juvenile, irresponsible, 
nostalgic, overly attached to her minority status, or in love with outdated ideology of sexual 
freedom.47 Whatever she is, she is inferior; thus, there is no need to treat her as a normal 
member’s equal. A particular place where her deviant and inferior status yields unequal 
treatment is in the discussions of the group’s strategies, tactics, and identification of injuries. 
Being deviant and inferior, her arguments and claims need not be taken as seriously or with the 
same consideration as normal members’ claims, or as representative of the group's interest or 
injury. I want to suggest two ways that queer arguments get excluded from the discussion on the 
basis of the queer’s deviant status. 

First, when understood as deviant, queer members’ experiences, assessments, reasons and 
logics are, by definition, inferior to those of normal members. When the queer participates in her 
own voice, to claim marriage is not what we as gays and lesbians need for justice, her status as a 
deviant member works against her claim’s capacity to convince. After all, who would seriously, 
equally, and fully consider the claims of someone one knew to be inferior? Or, if we are able to 
assess only her arguments and not her being, who would seriously, equally, and fully consider 
the political program developed with an inferior version of membership in mind?  

For example, to accept the queer’s argument that marriage privileges one form of gay and 
lesbian sexuality (long term, monogamous relations) over others (fleeting sexual encounters) 
requires accepting that these other versions of gay and lesbian identity are as valuable as the one 
that conforms to the sexual norms validated by marriage and thus deserve the same socio-
political treatment. Yet, accepting these queer versions as equally valuable would seem to make 
us into the monsters that the radical right thinks we are: polyamorous, juvenile sluts incapable of 
growing up, settling down, and living a respectable and responsible life. For the political project 
offered by the deviant to be for members qua member, members must be constituted by the 
deviant’s standard and not the current (normal and respectable) one. It seems that members must 
become deviant to pursue queer politics. It is not hard to imagine normal members being 

                                                 
46 Rubin, “Thinking Sex,” 149-153; Warner, The Trouble with Normal, 24-27.  
47 Bruce Bawer, The Victims’ Revolution: The Rise of Identity Studies and the Closing of the Liberal Mind (New 
York: HarperCollins, 2012), 181-231; Bruce Bawer, “Just What is ‘Gay Culture’ in 2013,” Forbes online, March 19, 
2013; Independent Gay Forum, quoted in Lisa Duggan, The Twilight of Equality? Neoliberalism, Cultural Politics, 
and the Attack On Democracy (Boston: Beacon Press, 2003), 48-50,53-55; Sullivan, “The Marriage Moment.” 
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horrified at the prospect of becoming deviants and asking, “What sick, perverted person would 
want to be and willfully become abnormal (and so, inferior)?” 

Because it seems that accepting the deviant’s project is to become deviant and less 
valuable, we see a second way that one’s status might limit one’s ability to participate in the 
discussion. One’s deviant status lessens one’s knowledge of what normal members need for 
justice. As an abnormal member, the queer does not conform to the constitutive norms of 
membership but falls short in some way. Her status, queer, signifies that she is not representative 
of the group by definition. Consequently, the interests and needs she brings to light from her 
perspective as an abnormal member cannot be taken as representative of the group, which is 
composed of normal members.  

For example, consider the position of the gay polyamorist. He might argue that injury is 
done through marriage not just by its exclusion of gays and lesbians but through the regulation of 
gay and lesbian subjects. Actually, he would probably just say, “Marriage requires us to be 
couples, but how do I choose between my two partners? How do I decide I love Andres more 
than Matt? Why is only one of them my “family” when I’m in the hospital?” Asking him to 
choose one and only one family member is cruel, unjustified, and marks him and the life he 
makes as second rate and inferior. His vision of justice for gays and lesbians (and straight people 
as well) requires untangling marriage from rights. But here his deviant status kicks in to 
compromise his justice claim. It is not gays and lesbians who are injured by marriage’s 
monogamy requirement, normalized homosexuals might say. Marriage’s monogamy requirement 
does not do damage to gays and lesbians as a group, since, as (normal) homosexuals, these 
subjects do and should make monogamous lives. The injury the polyamorist identifies is not 
done to homosexuals, but to a polyamorist who happens to be a homosexual. In other words, his 
injury is not “our” injury since he is injured on the basis of his deviant identity, a polyamorist, 
and not the proper, normal identity, “we” have (i.e. normalized homosexual). Since normal 
homosexuals are not and should not be polyamorous, he cannot speak for “us.” Since normal 
homosexuals are not and should not be polyamorous his injury is not “our” own. The gay 
polyamorist knows less about what the group needs because speaking as a deviant he identifies 
problems for deviants and not the group. 
 
 
Conclusion 
This chapter has outlined two axes along which members are injured by their identity in and 
through their political mobilization on their own behalf. In the next chapters I want to 
theoretically explore possible practices for resisting or relieving identity’s stipulative and 
normative force in political mobilization. I begin by examining the result of a group being 
governed by an identity’s normative ideal; focusing on how members’ ability to participate is 
tied to their relation to norms of membership. A deviant member is less valuable than a normal 
one. Thus, she cannot speak in her own voice, which is inferior, if she wants to participate as a 
reasonable member of the discussion. But, when a deviant member speaks in the voice common 
to the group, that is, as a normal member, she cannot raise her own concerns, which are 
particular to her deviant status. So she is both abjected and without voice.  How can deviant 
members be allowed to participate fairly and equality when an identity-based group is organized 
by a unitary and normative vision of identity that produces normatively evaluated subjects? 
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Chapter Four: A Queer Ally 
 

“What is common to them all? Don't say: "There must be something common…”  
look and see whether there is anything common to all” 

Ludwig Wittgenstein, Philosophical Investigations 
 
Introduction 
So far I have examined marriage equality discourse in the United States to show how liberal 
identity politics produces identity as a unitary and normative phenomenon. Then, I extended this 
analysis by asking how collective subjects, not just individuals, are shaped, guided, constituted, 
and regulated—that is, “governed” in Foucault’s sense—by a unitary, normative vision of 
identity. In this chapter I want to begin exploring how we can resist the injurious effects of 
identity as members politically mobilize on their own behalf. Specifically, this chapter examines 
how we might form identity-based groups that regulate members less in and through the 
discussion and decision making process about what “we” need for justice and how “we” ought to 
go about getting it. I suggest Jürgen Habermas and his discourse ethics may take us part way 
down the path of helping us keep identity-based groups democratic as members begin working 
together for political changes in their life conditions, even if he cannot get us all the way there. 

In the last chapter I showed how a unitary and normative vision of identity leads 
politically animated identity-based groups to link members’ status as “normal” or “deviant” to 
their ability to participate in discussion and decision making processes within the group. How, 
and to what extent, a member can participate in the group depends on how normal they appear. I 
argued deviant members’ contributions are excluded and marginalized precisely because they 
are deviant. That is, their deviant status curtails and undermines their participation, not flaws in 
their arguments, reasoning, or analyses.  

This chapter begins by charting a particular instance of the injurious link between status 
and participation. By examining marriage equality discourse I show that identity-based groups 
lack theoretically informed political practices for decentering identity’s constitutive norms. I 
argue it was queer theorists’ diverse challenges to “marriage” and its central, defining, or 
dominant role in LGBT politics that accounts for how easily their well-reasoned critiques were 
brushed aside, without comment or reply, in the rush to the alter. That is, their being queer, 
indicated by their objections to marriage, excluded or marginalized their contributions to the 
marriage equality debates not any shortcomings in the arguments themselves. Then I offer Jürgen 
Habermas’ discourse ethics as a model for structuring and regulating discussion in identity-based 
groups. With its commitment to providing discussants an equal, free, and fair ability to 
participate as embodied and embedded historically situated individual, discourse ethics allows us 
to democratize the identity-based group by pushing against the effects of unitary, normative 
identity, and disabling unitary, normative practices of identification.  
 
 
I. The Terrain to Cross 
Academics on the left have gotten very good at analyzing norms and identity. Feminists, critical 
race theorists, and queer theorists have exposed norms’ constitutive and regulatory effects. They 
map the processes that establish “normal” and “deviant” identities and that discipline subjects 
through their identities. They challenge these norms and their effects through practices such as 
deconstruction, genealogy, and discourse analysis, to name a few. 
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 However, what the recent debate over marriage equality in the United States has brought 
to the fore is a lack of theoretically informed political practices for de-centering harmful norms. 
In the case of marriage equality, there have been rigorous analyses of marriage’s injuriously 
regulative effects and nuanced theoretical challenges to marriage’s norms. For example, many 
queer theorists have shown how marriage equality does not secure freedom and equality for all 
gays and lesbians as it promises. Rather, it makes some equal by entrenching and extending the 
stigma and subordination others.1 

Yet marriage advocates easily pushed their agenda through, and marriage became the 
dominant LGBT political project. Queer theory and activists were summarily dismissed from 
mainstream political debate and mobilization. Marriage advocates’ arguments of “immediate 
practicality” and “individualism” overcame the far more sophisticated theoretical work 
demonstrating the injurious effects of marriage, its norms, and the sexual subject produced, 
sustained, and validated by it.  

The argument of immediate practicality sweeps aside the diagnostic work of queer 
theorists in favor of “getting something done” or “making a real change.” This argument often 
takes the following form: Not having marriage rights makes same-sex couples unequal; we can 
secure these rights through political mobilization; thus, we should fight for marriage rights 
immediately, become equal, and then we can worry about marriage’s possible hierarchies and 
regulatory effects.2 Winning marriage rights in the course of a lifetime is too good a political 
prize to pass up, even if this victory depends on some LGBT people’s sustained subordination.  

The argument of individualism, on the other hand, insists that the political campaign for 
marriage equality does not invoke or deploy normative hierarchies at all. Marriage equality only 
seeks to create more choices for individuals. This argument tends to run: Denying homosexuals 
the right to marry denies them the ability to choose whether or not to get married; since 
heterosexuals have this choice, to deny homosexuals the same choice makes homosexuals 
unequal to heterosexuals (whether or not homosexuals choose to get married, value marriage, or 
conform to marriage’s ideals). What the homosexual is and ought to be is irrelevant. Marriage 
equality is the right political project because it gives all homosexuals, however they are 
constituted, the same choices that heterosexuals have; thereby making these two sexual identities 
equal (again, whether or not any particular homosexual chooses, wants, or even values 
marriage).3 

The total triumph of the arguments of immediate practicality and individualism over 
queer, theoretical displacements of norms might indicate that queer theorists lack political 
practices capable of de-centering the norms challenged in their theoretical work. The missing 
political practices are those that allow subjects to share and collectively wield (discursive) power 
in the processes of discussing and deciding questions of belonging (who are “we”) and politics 

                                                 
1 Lisa Duggan and Nan D. Hunter, Sex Wars: Sexual Dissent and Political Culture, 10th Anniversary Edition (New 
York, NY: Routledge, 2006); David M. Halperin, Saint Foucault: Towards a Gay Hagiography (New York, NY: 
Oxford University Press, 1995); Steven Seidman, Difference Troubles: Queering Social Theory and Sexual Politics 
(Cambridge, UK: Cambridge University Press, 1997); Michael Warner, The Trouble with Normal: Sex, Politics, and 
the Ethics of Queer Life (Cambridge, MA: Harvard University Press, 1999). 
2 United States v. Windsor, 570 U.S. (2013); Obergefell v. Hodges, 576 U.S. (2015); Hollingsworth v. Perry, 570 
U.S. (2013). Oral Arguments. Accessed July 20, 2016, 
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3 Morris Kaplan, Sexual Justice: Democratic Citizenship and the Politics of Desire (New York, NY: Routledge, 
1997); Evan Wolfson, “Crossing the Threshold: Equal Marriage Rights for Lesbians and Gay Men, and the Intra-
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(what “we” need for justice). The political practices queer theorists need to develop are ways of 
talking and listening that displace, in and through these interactions, problematic identity norms. 
Needed are ways of speaking and listening that give all a fair and equal ability to participate in 
discussions of and decision-making processes for LGBT justice. Needed are practices that grant 
non-normative LGBT people, let me call them “queers,” more than the right to speak. There 
must be a presumption that queers can offer good reasons in favor of their normative socio-
political visions, and that only free discussion can settle whether those reasons are convincing or 
not. 

To put the question concretely: How can LGBT people discuss and decide what we need 
for justice in ways that suspend presuppositions about who “we” are and what “we” need for 
justice in order to allow everyone to freely participate as equals? In this case, “free participation” 
allows those who do not conform to norms of LGBT identity, “queers,” to speak in their own 
voices, from their own experiences, with their own reasons and evaluations. “Free participation” 
means queers are not required to speak either as abstract reasoners without history or as 
“normal” members, that is, required to suppress their differences and speak only in terms of what 
makes them the same as others. “Equal participation” means “normal” members understand and 
treat queers as merely members who are constituted differently, instead of as deviant and inferior 
ones. “Equal participation” is achieved through a role-taking process that challenges each 
member to understand the others on their own terms and in their own voices. This process is one 
of empathy, metaphor, narrative, dialogue, overlap, similarity, differentiation, question-and-
answer, creativity, and imagination as much as it is one of rationalist reasoning. Treating queers 
as equal members helps short-circuit the catch-22 logic often found in actual discussions about 
membership and politics: queers, being non-normative members, are less capable of participating 
in group discussions about norms of belonging or justice because they deviate from established 
norms of membership, and, as such, are inferior to those who conform. However, queers are 
inferior because they are constituted as “deviant” by the very norms being submitted to 
discussion, by the very norms they wish to contest. How, then, can we de-center the norms 
diagnosed as problematic as we interact with each other to govern ourselves?  
 
 
II. A Queer Guide 
Given Jürgen Habermas’s admitted disinterest in questions of normative identity, membership, 
and social belonging, it seems odd to turn to him for aid in asking how we might think of a 
politically animated identity-based group that would not regulate its members so thoroughly 
through their identity.4 Habermas’s interest in allowing those affected by a norm to participate in 
its validation and acceptance makes him an interesting ally for a project responding to the 

                                                 
4 The clearest example is his overtly dismissive treatment of social movements in “The Tasks of a Critical Theory of 
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Reason, trans. Thomas McCarthy (Boson, MA: Beacon Press, 1987), 374-404. Feminists have also shown these 
questions are (problematically) irrelevant to his thought. See, Nancy Fraser, “What’s Critical About Critical Theory? 
The Case of Habermas and Gender,” in Unruly Practices: Power, Discourse, and Gender in Contemporary Social 
Theory (Minneapolis, MN: University of Minnesota Press, 1989), 113-143; Nancy Fraser, “Rethinking the Public 
Sphere: A Contribution to the Critique of Actually Existing Democracy,” in Habermas and the Public Sphere, ed. 
Craig Calhoun (Cambridge, MA: The MIT Press, 1992), 109-142; Jean Cohen, “Critical Social Theory and Feminist 
Critiques: The Debate with Jürgen Habermas,” in Feminists Read Habermas: Gendering the Subject of Discourse, 
ed. Johanna Meehan (New York, NY: Routledge, 1995), 57-90. 



58 
 

foregoing concerns. His discourse ethics respects and insists on each participant’s embodied and 
embedded life as they decide which norms will regulate them as a collective.  

To be clear, I am not concerned with the sharp distinctions Habermas draws among types 
of norms and the proper conditions of their validation. It does not matter to me if identity or 
identity-based collective justice projects are or can be guided by “moral” norms, as opposed to 
“pragmatic” or “ethical” ones.5 Rather, what discourse ethics offers this project is a guide for 
how we are to discuss and decide the norms that constitute “us” as a politically animated 
identity-based group and our political aspirations. Put another way, Habermas’s formulation of 
discourse ethics offers a “normative ideal of self/other relationships and the discursive contexts 
in which they are negotiated.”6  It is a process of discussion in which subjects retain a free and 
equal ability to contribute to the discussion and direct its outcome. This commitment to all 
subjects’ free and equal ability to contribute makes discourse ethics valuable for the formation of 
a collective political subject’s identity, which is constituted through discourse.  

My use of Habermas’s work on discourse ethics in this chapter should not be taken as an 
endorsement, justification, or validation of his lifelong universalist project of communicative 
action. I think Habermas fails to respond to many his interlocutors’ critiques.7 But I do not want 
to get too caught up in the critiques either. An either/or approach to Habermas, divided along 
ideological or methodological lines, distracts us from what he might be able to contribute in this 
case. To be clear: I am taking one small piece from Habermas’s oeuvre that I think is helpful. I 
am applying discourse ethics, as it is developed in the two short volumes Moral Consciousness 
and Communicative Action and Justification and Application, to the question of how 
marginalized or subordinated identities might be able to discuss and decide norms of 
membership and political action in ways that resist excluding, marginalizing, or subordinating 
their most marginalized or subordinated members, that is, their non-normative ones.8 Might 
discourse ethics offer a political practice for de-centering norms as we are engaged in discussions 
and decision-making processes about membership and political action?  

                                                 
5 Jürgen Habermas, Justification and Application: Remarks on Discourse Ethics, trans. Ciaran P. Cronin 
(Cambridge, MA: The MIT Press, 1994), 1-17 
6 Johanna Meehan, “Introduction,” in Feminists Read Habermas, 1. 
7Let me sketch three major strands of critique I feel Habermas does not grapple with fully or persuasively. First is 
the (quasi)transcendental/ahistorical universalism that appears when Habermas (inadvertently or implicitly) casts his 
particular Eurocentric socio-cultural norms, values, and conceptual frameworks as those that all must share, or when 
he abstracts from historical particulars to discover that these are the ones all "really do" share regardless of “surface” 
differences. Second is Habermas’s (seemingly) unreflective and uncritical reliance on the modern autonomous and 
rational subject formation as well as his concomitant disavowal of being involved in discursively producing and 
sustaining this subject. Third is Habermas’s limited understanding of power as only a repressive, oppressive force. 
Put another way, Habermas does not fully engage the generative effects of power that make pure spaces of reason 
and communication impossible because they are always already irrigated by power.  

I draw these lines of critique from works such as: Seyla Benhabib, Critique, Norm and Utopia: A Study of 
the Foundation of Critical Theory (New York, NY: Columbia University Press, 1986); Seyla Benhabib, Situating 
the Self: Gender, Community and Postmodernism in Contemporary Ethics (New York, NY: Routledge, 1992); 
Richard J. Bernstein, ed.,  Habermas and Modernity (Cambridge, MA: The MIT Press, 1985);  David Couzens Hoy 
and Thomas McCarthy, Critical Theory (Cambridge, MA: Blackwell, 1994); John B. Thompson and David Held, 
eds., Habermas: Critical Debates (Cambridge, MA: The MIT Press, 1982); Iris Marion Young, Justice and the 
Politics of Difference (Princeton, NJ: Princeton University Press, 1990); Iris Marion Young “Comments on Seyla 
Benhabib, Situating the Self,” New German Critique, 62 (Spring-Summer, 1994), 165-172. As well as the already 
cited Meehan, Feminists Read Habermas; Calhoun, Habermas and the Public Sphere; Fraser, Unruly Practices.  
8 Jürgen Habermas, Moral Consciousness and Communicative Action, trans. Christian Lenhardt and Shierry Weber 
Nicholsen (Cambridge, MA: The MIT Press, 1990); Habermas, Justification. 
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What follows is not a straight reading of Habermas. He is bent in order to develop a 
political theory of discourse ethics. This is a queer use of Habermas as a political thinker. 
Normally Habermas is called upon when “politics” is state-centered, procedural, and takes as its 
subject the large, abstract “We” of the liberal state.  To verify this claim we only need to 
examine how Habermas himself defines, approaches, and treats “the political” in Between Facts 
and Norms, his text that explicitly offers “Contributions to a Discourse Theory of Law and 
Democracy” (as the subtitle indicates). For Habermas, “the political” includes reconstructing and 
justifying “The System of Rights” in the liberal democratic state; determining proper “Principles 
of the Constitutional State”; and offering an account of “Deliberative Politics” which is “A 
Procedural Concept of Democracy” that provides “A Model of the Circulation of Political 
Power” in “Civil Society and the Political Public Sphere.”9 

Thus it is a queer Habermas that might help us ensure fair collective (discursive) power 
sharing in ways his straight counterpart cannot. Instead of expanding the community of 
participants until it encompasses all members of the State as they decide on just laws through 
formal procedures, I want to think about discourse ethics as a practice through which marginal 
identity-based groups are able to ensure the free and equal participation of their most marginal 
members. I suggest discourse ethics gives us a practice with which we can fairly negotiate 
material and discursive power imbalances in discussion and decision making practices as well as 
the rage, guilt, shame, anxiety, and defensiveness about our identity and belonging that 
contribute to the everyday political work of governing ourselves as members of a politically 
animated identity-based group. 
 
 
III. Discourse Ethics 
Discourse ethics is stated in the discursive principle, “(D): Only those norms can claim to be 
valid that meet (or could meet) with the approval of all affected in their capacity as participants 
in a practical discourse.”10  By formulating the central principles of his theory in terms of “only” 
and “all” Habermas signals that discourse ethics addresses and obligates all. No matter one’s 
society or culture, time or place, any norm can be valid only if it (could) gain the approval of all 
affected as participants in practical discourse (and this approval is based on reasoning about the 
norm’s general observance). The appropriateness of discourse ethics as a normative framework 
for all norm validation is secured through its status as a moral principle. That is, anyone would 
agree that discourse ethics is how we ought to validate norms if they distanced themselves from 
their lifeworld, which is “all of the unquestioned truths of an established, concrete ethical life, in 
addition to…the contexts of life with which one’s identity is inextricably woven.”11  

There is a rich debate concerning discourse ethics’ universality, which includes questions 
such as: Can you ever distance yourself from your lifeworld in the way Habermas wants and 
needs? Does any act of distance taking smuggle back in lifeworld values, normative visions, and 
presuppositions? Who is represented, positioned, or constituted as being able to adopt this 

                                                 
9 These are chapter titles from, Jürgen Habermas, Between Facts and Norms: Contributions to a Discourse Theory 
of Law and Democracy, trans. William Rehg (Cambridge, MA: The MIT Press, 1998). See also Jürgen Habermas, 
Legitimation Crisis, trans. Thomas McCarthy (Boston, MA: Beacon Press, 1975); Jürgen Habermas, The Inclusion 
of the Other: Studies in Political Theory, ed. Ciaran Cronin and Pablo De Grieff (Cambridge, MA: The MIT Press, 
1998).  
10 Habermas, Moral, 66. Emphasis in text. 
11 Habermas, Justification, 12. 
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distance? Would all people at all times actually agree to the discursive principle? 12 I will not 
enter the debate here. Let me suggest, however, that my use of discourse ethics does not depend 
on accepting Habermas’s transcendental pragmatic defense of it as a universal normative 
framework.13 “Given that we must start from where we are, any presuppositions that are 
practically indispensable for participating in communication processes to which we have no 
alternative will figure as preconditions of our communication—whether or not they belong to the 
conditions of possibility of communication as such.”14 Discourse ethics might not be universal; it 
might be historically situated in and saturated by Euro-American assumptions, beliefs, “culture,” 
and values. However, discourse ethics does not have to be the universally necessary practice for 
norm validation in order for it to be a useful or valid historically situated practice, model, or 
framework. In other words, we can remain agnostic as to discourse ethics’ universality while 
adopting it as a normative framework for contemporary political projects. Discourse ethics does 
not have to be a universally necessary practice for norm validation in order for it to serve as a 
useful or valid practice, model, or framework for discussion and decision making that 
contemporary Western identity-based political groups might employ to lessen the subordination 
or stigma their non-normative members experience as these groups work out their political 
interests, goals, strategies and tactics, and indeed, even membership.    

Since Habermas claims that a particular procedure—practical discourse—is how all 
norms are properly or rightly validated, we need to understand what “practical discourse” is. 
Practical discourse is a self-reflexive discussion we enter into with others to determine whether 
or not a norm is a right or appropriate guide for intersubjective action.15 In practical discourse, as 
Habermas defines it, a norm’s validity is established when it gains the agreement of all affected 
by it through the force of the better argument.16 When intersubjective discussion produces 
validity, if a norm lacks the (potential) consent of all those affected by it, then that norm imposes 
a principle of action without warrant. Habermas introduces the “ideal speech situation” to ensure 
it is the force of better reasons that motivate participants to agree, as opposed to coercion, lies, 
horse-trading, or structural imbalances in power that privilege one participant over another, such 
as the exclusion of some who are affected. The ideal speech situation is expressed as three rules 
of discourse that must be presupposed for “argumentation,” which is the specific form of 
discourse defined by the goal of motivating agreement through reason alone. These rules are 
given as: 
 
(3.1) Every subject with the competence to speak and act is allowed to take part in the   
discourse. 
(3.2) a. Everyone is allowed to question any assertion whatever. 

b. Everyone is allowed to introduce any assertion whatever into discourse. 
c. Everyone is allowed to express his [sic] attitudes, desires, and needs. 

(3.3) No speaker may be prevented, by internal or external coercion, from exercising his [sic] rights as 
laid down in (3.1) and (3.2).17 

                                                 
12 Seyla Benhabib and Fred R. Dallmayr, eds., The Communicative Ethics Controversy (Cambridge, MA: The MIT 
Press, 1990). Many of these objections are also more generally formulated in response to “communicative action” as 
such in sources from footnote 7. 
13 For the “transcendental-pragmatic” defense, Habermas, Moral, 78-98. 
14 McCarthy, “Reason in a Postmetaphysical Age,” in Critical Theory, 47. 
15 Habermas, Moral, 67. 
16 Habermas, Moral, 58-59. 
17 Habermas, Moral, 89. 
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These rules of discourse are ideal conditions, and never actualized in any concrete discourse. 
Any actual argumentation necessarily falls short of these ideals because it will be undertaken by 
finite beings with limited knowledge and time. Habermas thinks we approximate these rules in 
order to lessen the force of factors other than reason on the outcome when we engage in actual 
argumentation. As ideals, these rules help us conceptualize argumentation as a form of discourse 
that suspends all forces but reason, and so can yield an agreement based only on the force of the 
better reasons—an outcome Habermas calls “consensus.” These rules also let us conceptualize 
other types of agreement such as “false consensus,” in which agreement has been gained through 
some supplementary power beyond reason giving, or “compromise” in which an agreement has 
been reached as a way to broker the impasse generated by being unable to reach a mutual 
understanding.18 
 Habermas structures practical discourse according to these three rules in order to enable 
greater participation in the process of norm validation than he finds in other Kantian theories. 
Habermas understands Kantian theories of norm validation to depend on transcendental or 
unifying conceptions of reason that posit an ahistorical, abstract reasoner. Habermas rejects a 
conception of reason that allows one person to adopt a perspective that is assumed to be common 
to all. From this perspective, one person can discover principles that obligate all. By reasoning 
from a shared point of view, one person arrives at norms any person would reach, if they too 
adopted this perspective.19 This self-contained, single person process wherein one adopts the 
position common to all is called “monological” reasoning.20 

In monological reasoning, one person tests a norm’s validity by asking questions like the 
following: Would all affected by this norm agree to it? What would the consequences be if all 
followed this norm? Would every other person in an identical position will this norm’s 
adoption?21 Conducting the practical discourse alone universalizes the reasoner’s way of 
thinking. Testing a norm’s ability to gain assent by yourself, in your own head, “simply takes for 
granted a prior understanding among a plurality of empirical egos; their harmony is pre-
established.”22 In other words, monological reasoners assume that everyone reasons like they do; 
that everyone shares their values, beliefs, and preferences; and that everyone understands, 
interprets, and experiences the problem, the norm, and the consequences as they do. Everyone 
else’s history, society, culture, and identities become irrelevant; as do the different ways of 
experiencing, interpreting, understanding, assessing, and valuing the world that these 
particularities produce. The plurality of subjectivities is reduced to one—that of the tester, who 
imagines himself capable of speaking for all. In the case of monological reasoning, a norm’s 
rightness is assessed against the criteria contained within the worldview of the tester, and only 
the tester. The norm validated by monological reasoning has secured the assent of all affected by 
it, if, and only if, everyone affected does share the reasoner’s worldview.23  

There are at least two problems with monological reasoning. First, it blocks participants. 
Monological reasoning leads to an impoverished application of the rule of inclusion, since not 
“[e]very subject with the competence to speak and act is allowed to take part in a discourse.”24 
The only participant is the tester. It is impossible to see how the outcome of monological 
                                                 
18 Benhabib, Critique, Norm and Utopia, 284. 
19 Habermas, Justification, 7-8. 
20 Habermas, Moral, 66. 
21 Habermas, Moral, 65. 
22 Habermas, Moral, 203. 
23 Habermas, Moral, 65. 
24 Habermas, Moral, 89. 
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reasoning would satisfy any conception of “argumentation,” or “gaining the assent of those 
affected by the force of better reasons,” since these other people are not present to give either 
their assent or their own reasons.  

But even if we increase the number of participants, we still run the risk of reasoning 
monologically. “Monologic” does not refer to the number of people present, but as its name 
states, the number of logics. We could allow every subject to participate in discourse, and still 
reason only with one logic by taking our lifeworld as the touchstone for all. Monological 
reasoning prevents participants from raising any question, assertion, need, or desire whatsoever 
because only the reasoner’s questions, assertions, needs, or desires are intelligible given that the 
reasoner’s worldview has been projected as shared by all involved. 

I would like to illustrate the second, more frequent problem of monological reasoning by 
considering a common argument for excluding from the marriage equality debate those who 
contest the value of marriage and its sexual norms themselves (let’s call them “queers”). The 
marriage equality debate turns on securing equal access for gays and lesbians to the valuable, 
time-honored, fundamental, and bedrock institution of marriage. Advocates for and against 
marriage equality agree that “marriage” is a valuable institution and that those who marry ought 
to have rights and privileges denied to the un-married. So, when queers question the value of 
marriage itself (because it privileges some, subordinates and stigmatizes others, and regulates all) 
they contest premises that have already been agreed on by all involved in the marriage equality 
debate. Now, queers might be introducing another topic for debate, or providing another agenda 
to follow after we have secured equality through marriage. But they are not involved in the 
marriage equality debate which starts with the axiom “marriage is good.” Since queers argue 
about the wrong point, they are not arguing in the debate at all, and can be excluded as a matter 
of fact. 

In this case, marriage equality advocates take for granted that their worldview (marriage 
equality is the best political project) is shared by every other participant in the debate. We can 
see the move from “my worldview” to “everyone’s worldview” when we consider how marriage 
advocates pre-determine what is at stake with marriage equality. Having access to marriage will 
confer the same value on homosexuals’ “most cherished relationships” as those of 
heterosexuals.25 By giving same-sex (monogamous) relationships the same rights and 
recognition granted to opposite-sex (monogamous) relationships through the institution of 
“marriage,” same-sex (monogamous) relationships are no longer marked “as second-rate, 
different, unequal, and not okay.”26 If (monogamous? all?) gays and lesbians want to be equal to 
heterosexuals, then they must want marriage equality, whether or not a particular gay or lesbian 
person wants to get married. 

Because marriage equality seeks only “the extension of constitutional rights to peoples 
once ignored or excluded” we can see the monological reasoning of marriage equality 
advocates.27 Specifically, their reasoning takes for granted the value and justness of “marriage,” 
the right to marry, and the socio-sexual arrangements supporting and supported by marriage. 
Extending the right to marry is a monological project for LGBT equality because it does not, and 
                                                 
25  Hollingsworth v. Perry, 28. 
26 Olson argues access to “civil unions” would not be sufficient for LGBT equality by drawing an analogy to the 
Court’s decision in Loving v. Virginia, which overturns the unconstitutionality of interracial marriage: “It is like you 
were to say, you can vote, you can travel, but you may not be a citizen. There are certain labels in this country that 
are very, very critical… You could have said in the Loving case, what -- you can't get married, but you can have an 
interracial union,” Hollingsworth v. Perry, 44-45. 
27 Hollingsworth v. Perry, 49. 
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cannot, entail a radical questioning of either the rights themselves or “the historically and 
culturally specific ground of the demand for them.”28 It does not ask, for example, if marriage 
itself is a just institution or if it sets up hierarchies of privilege; if marriage is the best kinship 
form or even a valuable one; or if non-couple based forms of kinship are injuriously ignored by 
or excluded from the rights of marriage. Marriage equality advocates cannot imagine a world 
where marriage and its norms are regulatory in ways we may wish to resist or injurious to us as 
(sexual) subjects. Indeed, the monological reasoner of marriage equality does not (think to) ask if 
there are avenues other than simply and only rights based litigation for gay and lesbian equality. 

In the marriage equality debate, marriage advocates assume all share their worldview 
(marriage is good; it is the best political project). The projection of “their” worldview as the one 
held by all involved in the debate insulates their presuppositions from questioning. They do not 
self-reflexively examine their starting points, nor do they imagine they must. “Marriage is good” 
is a fundamental truth from their perspective. They cannot question this tenant. Nor would such 
questioning make sense since this belief arranges their worldview and lets them make sense of 
the world itself. 

The problem goes beyond self-satisfaction, however, since these reasoners assume no one 
would (wish to) question their starting points. Consequently, when they test whether all would 
assent to marriage equality, they cannot imagine a participant who dissents since they cannot 
imagine a world where marriage is not seen as unequivocally good. The ability to raise any 
assertion whatsoever is curtailed. We cannot question marriage equality because we cannot 
reasonably or seriously question marriage’s worth in this monological test of marriage equality’s 
validity.  The worldviews that would allow us to question the presuppositions and premises 
underpinning marriage or marriage equality’s unequivocal value are unintelligible, 
unimaginable. Our other experiences, reasons, and lifeworlds are excluded from the frame. And 
so, they are unavailable for us to deploy in this discussion of marriage equality’s validity as a 
norm. Thus, we can argue about the norm’s validity only from within the form of life that 
accepts marriage is good, which is exactly what happens in monological reasoning. 

Overcoming monological reasoning depends on two things. The first concerns what 
participants can do. You must be allowed to participate in a discourse on a norm that affects your 
life. But the second, and far more challenging requirement, is the responsibility each participant 
has to others. Escaping monological reasoning is not just about what you can do but also about 
how you are received. You must be allowed to speak in your own voice secure in the knowledge 
that your reasons will be considered by your partner as reasonable. Whether your reasons are 
rejected or accepted, convincing or not, is not the point. The concern here is with how others 
engage your reasons. They need to treat your arguments, reasons, claims, questions, and values 
with the same integrity and consideration as they do their own. To reach an agreement on the 
basis of the better reasons, it is not enough to allow everyone to speak; everyone must be heard, 
understood, and considered capable of convincing. 
 
 
IV. Discourse Ethics in Practice 
In a discourse, to be regulated less depends on everyone’s capacity and willingness to suspend 
their assurance of their own worldviews’ validity, in order to understand and take seriously the 
others’ worldviews. Of course, the real challenge comes when “capacity” collides with 
                                                 
28 Wendy Brown, States of Injury: Power and Freedom in Late Modernity (Princeton: Princeton University Press, 
1995), 12. 
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“willingness”—each may be able to undertake the difficult task of understanding others, but will 
they? The problem gets thornier when we consider that for some, domination in discourse is 
never a concern: their ability to participate in their own way, which is considered meaningful or 
capable of convincing, is never questioned, devalued, or delegitimized. Their freedom in 
discourse is secured through their status in the “normal” group.29  

Because Habermas wants to avoid the domination and regulation that occurs within 
practical discourse if we substantively define in advance what constitutes the reasoning subject 
and his or her worldview, he presents reasoning as a dialogue, or an “argumentation among a 
plurality of participants,” which cannot be undertaken by a single person alone, contrary to the 
Kantian tradition.30 Consequently, the participants in discourse ethics reason from “the 
perspective of real-life argumentation,” with reference to their histories and cultures, instead of 
as abstract reasoners who reference only what all are presumed to share.31 The “participants [in 
practical discourse] are not Kant’s intelligible characters, but real human beings driven by other 
motives in addition to the one permitted motive of the search for truth.”32 

Discourse ethics “requires that a real discourse be carried out and thus cannot occur in a 
strictly monological form.”33 By “real discourse” Habermas does not mean justification always 
requires gathering together everyone affected for an actual, real-time, practical discourse. 
Although I think he holds this as a regulative ideal, Habermas knows that modern society is too 
large and too complex to hang “validity” on this concrete practice. We should remember that 
discourse ethics sets out an ideal process for discourse, and needs to be differentiated from the 
“conventions serving the institutionalization of discourses, the conventions that help to actualize 
the ideal content of the presuppositions of argumentation under empirical conditions.”34 Any 
discourse among people is governed by the constraints of time and space that require 
institutionalizing rules of discourse. These rules should reflect, approximate, or be guided by the 
ideal process that Habermas lays out.  

                                                 
29 In defense of Habermas it is worth remembering that when a participant violates the rules of discourse because he 
or she denies the possible validity of other frameworks, we simply cannot correct this problem. Although we have 
seen that monological worldviews can be de-centered, we also must admit that it is equally possible for the 
monological reasoner to resist such an intervention. After all, no logic can convince the monological reasoner that 
other worldviews are valid unless he or she is already convinced of this potential possibility. Furthermore, although 
we might convince this reasoner that discourse ethics is possible, we are still left with the possibility that he or she 
simply will not participate accordingly. As Habermas reminds us, no theory can compel its employment. Habermas 
gives up on those who do not adopt de-centered worldviews and those who reject discourse ethics in order to 
maintain their power. He can offer only what one should do, what is right for one to do, but he cannot force one to 
do it. Moral, 105-106; Justification, 33-35.  

 But this shortcoming is true of every theory, even those that pay special attention to and are concerned 
with “power.” No new theory or analysis of power or its effects will suffice if it is not taken on its own terms and 
assessed in light of its own standards, presuppositions, and logics instead of in accordance with the standards, 
presuppositions, and logics that it tries to displace. The critique of discourse ethics as a normative framework for 
conducting discussion cannot rest, solely, on either its inability to compel those who are constituted by a particular 
discursive regime as “normal” to suspend their self-assurance, or its inability to get “powerful” subjects to recognize 
their imbrication with and implication in deviant subjects’ positions, injuries, and disadvantages (e.g. those who are 
“normal” viz. a particular identity’s normative ideal or those who also/otherwise occupy other privileged identities, 
e.g. White, male, heterosexual). 
30 Habermas, Moral, 66. 
31 Habermas, Moral, 66. 
32 Habermas, Moral, 92. 
33 Habermas, Moral, 68. 
34 Habermas, Moral, 92. 
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For Habermas, “real” is not contrasted with “ideal,” in this case, but with “false,” “fake,” 
and maybe even “disingenuous.” “Real discourse” is a process of thinking whereby one suspends 
one’s own worldview in order to adopt the perspective of the other(s), as fully as possible. It 
means not merely reversing positions, “How would I feel if that were done to me?” since this too 
can be monological, but reversing perspectives “How do you feel when this is done?” The latter 
requires thinking as the other does, from inside their lifeworld.  How do they understand the act 
or norm? What is the issue as they conceive it, or, what is at stake for them? What is the range of 
solutions they recognize, including their evaluations of these from best to worst?  What are the 
overlapping issues, problems, contexts, values, and stakes? The reversing of perspectives 
Habermas calls, borrowing from G. H. Mead’s similar concept, “ideal role taking.” This process 
is one wherein each participant in discourse places himself or herself in every others’ roles. Each 
tries to see the situation from every others’ place, and as they see it.35 It is a process in which 
participants grapple with how the situation appears to their others, how their others understand 
the situation. Although Habermas offers no details as to how we are to undertake role taking, its 
contributions to discourse ethics are clear. It is a process that gives critical distance from one’s 
lifeworld without purchasing the possibility of agreement at the cost of homogenizing 
participants as either monological reasoners or abstract, disembodied beings of pure thought.  

Since Habermas does not want participants to abstract from their lifeworlds in order to 
reach agreement, role taking is a way for participants to distance themselves from the naïve, 
everyday assurance in the validity of their worldview, without pretending that either their or 
others’ lifeworlds do not exist. As a process, role taking “overcomes the subjectivity of the 
individual participant’s perspective without becoming disconnected from the performative 
attitude of the participants.”36 From within a lifeworld, my norms—ranging from duties, 
obligations, and concepts of justice as a whole to identities, values, and visions of the good life—
appear self-evident. Ideal role taking puts this self-evidence into question by making me adopt 
others’ perspectives. From another perspective, I become an observer of my old lifeworld. I no 
long have the assurance in its rightness that I did as a “participant.” I can see that a norm needs 
more justification than “This is what we do; therefore, it is right.”  

But, Habermas does not want me to take distance from my lifeworld by entering some 
(fictional) objective place, “disconnected from the performative attitude of the participants,” 
since this turns out to be no distance at all. An Archimedean point outside of life merely cloaks 
my lifeworld in the authority of the eternal. Taking distance from my lifeworld in order to ask if 
a norm is justifiable, means seeing the norm from some other concrete other place—the 
perspective of another participant in the discourse concerning the norm’s rightness. 

Coming to see the norm from another’s perspective requires more than imagining one’s 
self in their (material) place, such as when the rich say, “Were I poor, I would take personal 
responsibility for my life, and get off welfare.” Such moves merely carry one’s perspective 
(one’s way of reasoning about the world, which has been constituted by one’s specific lifeworld) 
into another’s position (the situation being confronted). In the example, our rich cannot imagine 
a world where hard work is not sufficient due to structural inequality; where “responsibility” 
includes negotiations between taking many jobs to pay for life and having time with kin; or 
between working in pain to buy food and working hungry to buy medicine, without ever having 
the option “not working.” The challenge Habermas offers is to recognize that other participants 
have their own values, beliefs, reasons, and logics. They are fully constituted subjects, “…with 
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[their] own un-substitutable will.”37 They see the norm through their own lenses, judge on their 
own terms, and question from their own places. The challenge is to discover others as they see 
themselves, and not as you see them. To discover others who are not merely you wrapped in 
different packages of race, class, gender, sexuality etc.  

Let me offer the contestation over the category of “woman” in feminism as a historical 
example which illustrates three principles of discourse ethics in action: 1) a norm is subjected to 
discursive validation, 2) the participants are able to raise claims in their own historically-socially 
situated voices, and 3) these claims are heard and treated as reasonable, or, ideal-role taking is 
the process through which these claims are considered. I am not claiming feminists needed 
Habermas to develop a normative model of discussion for them to use, and then, following his 
creation of discourse ethics, adopted it to guide their internal discussions over “woman.” Rather, 
American feminism in the late 1970s and throughout the 1980s is an example of subjects 
suspending their self-assured rightness, letting others speak in their own voices, and treating 
others’ claims as valid.  

To be clear: I am not arguing that by de-centering themselves in discourse feminists were 
able to fully resolve their disputes. My scope is limited to evaluating the modes of 
argumentation, not their outcomes. This example illustrates how some women were marginalized 
in the very discussions about their marginalization, and then examines how American feminists 
at the time tried to allow for free and equal participation by all women. The claim is not that 
discourse ethics necessitates consensus, but only that discourse ethics is a more just way of 
engaging others in disagreements. The claim is not that discourse ethics ends all unjust treatment 
in discourse all at once, but that it can allow greater and more just participation. And we must 
constantly remind ourselves to adopt its practices. Creating free and equal participation for 
women of color and lesbians, for examples, in the 70s and 80s does not necessarily guarantee 
trans women the same abilities to participate today, as today’s contests over trans women in 
feminism make clear. We must constantly return to discourse ethics to provide our others the 
ability to freely and equally participate. 

Of course, what follows is a generalized recounting of the multifaceted, complex, and 
nuanced discussions, which, for the moment, divests these conversations of the rage, rejection, 
defensiveness, and guilt felt and mobilized by participants. Later, I will return to the powerfully 
affective dimensions of these debates to further show how discourse ethics operates as a political 
practice, not just an ethical ideal, for de-centering norms in discussion and decision making 
processes. For now, my story of American feminism is designed to trace in a concrete situation 
what discourse ethics demands of us in discourse. Through women of color and lesbians 
challenging the constitution of the category “woman” as implicitly white, bourgeois, and 
heterosexual, we see subjects submitting a norm—who “we” are as women—to discursive 
validation. Women of color and lesbians denied that the norm, as given, was valid for them. It 
failed to include them as they are; instead, it constituted them as members only by suppressing 
the very differences that produce them, through their unique histories and experiences, as 
women.  

Now, these women could have been regulated by the norms of the identity “woman” in 
the very discussion of what a woman is and ought to be. This regulation would require these non-
normative women bracket their marginal lifeworlds, which consist of their constitutions and 
experiences as women of color and lesbians. Instead of speaking as these kinds of women, they 
would have to articulate and explain their needs in terms of the “normal” lifeworld, supposedly 
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shared by all women qua woman. However fragile or tenuous a woman’s belonging to this 
shared lifeworld may be, it is when she speaks as this type of woman, with this woman’s 
reasoning, values, and concerns, that she is recognizable as a woman. Speaking as a normal 
member, as one who shares what is common to others qua woman, allows her to participate 
meaningfully in the discussion. To contribute anything of worth, she must raise claims that come 
from the normal member’s perspective. To be listened to, she must speak in a voice that is not 
fully her own. We might say that her participation comes at the cost of her self. She gains the 
ability to shape the discussion and register in the decision, but only in ways that are not quite her 
own, or, as a subject who is not quite her self. In its extreme formulation, non-normative 
members face a choice between participating equally, but not as herself, or participating as 
herself, but not equally. 

But women of color and lesbians contested the norms of “woman” in their own voices 
and on their own terms by drawing on their experiences as women and their interpretations of 
what was at stake with this identity. For example, women of color demonstrated that it is not 
“men” or “the patriarchy” who are the cause of women’s oppression, since race seems to have 
just as much importance in determining Black women’s oppression (by white women) and 
emancipation (in solidarity with Black men against racism).38 Lesbians showed that it is only 
certain women who are constituted by heterosexual sexual submission or a sexual division of 
labor in the family.39 These non-normative members were not required to make claims as a 
normative member, that is, through heterosexual, white women’s evaluations of and reasoning 
about the world. Instead, they were free to “question” or “introduce any assertion whatever into 
discourse,” and “express [their] attitudes, desires, and needs” according to their specific histories 
and identities.40 They could speak as women of color and as lesbians, from their own 
experiences, with their own reasons and evaluations. This participation is opposed to being 
required to speak either as an abstract reasoner without history, or as a “proper” member by 
suppressing their differences and speaking only in terms of what made them the same as other 
women qua woman. 

What is also important about feminism’s encounter with its internal others is that the 
majority of “normal” women who were feminists did not dismiss these claims (about the 
importance of difference, about important differences) as irrational, marginal, secondary, or 
trivial—as is illustrated by the rich theoretical and pragmatic literatures that take as axiomatic the 
importance of differences among women.41 Instead, they were able to see that their position as 
“normal” women depended on the norms of womanhood they endorsed. Seeing how they 
produced their others as marginal, they recognized that the challenges to the norm had to be 
treated as viable, valid, and reasonable. To decide whether these objections were reasonable or 
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not, important or not, “normal” women had to—and, we might add, “did”—suspend the self-
assurance in their “normalcy.” They had to bracket their assurance in the rightness of their norms 
of “woman” rooted in and endorsed by their lifeworlds. They had to make themselves able to be 
convinced by these non-normative women because it was the very norms of who counted as a 
“normal woman” and what counted as a “reasonable” or “important” claim that were being 
contested. To dismiss non-normative women’s claims to being normal women because they were 
abnormal would use the norm to defend itself in a catch-22: non-normative members are less 
capable of participating in a discourse on a norm because, as deviant from the norm, they are 
inferior; of course, however, they are inferior because they are constituted as “deviant” by the 
very norm they wish to contest. To dismiss non-normative women’s claims as unreasonable or 
trivial because they come from an abnormal woman would, likewise, invoke the norm in defense 
of itself.  

Put baldly then, “normal” women had to make themselves open to being convinced by 
others in the 1970s and 80s; they had to suspend the validity of their worldviews and the 
supremacy they obtained through them. Habermas suggests engaging in this transformative 
process through an “extension and reversibility of interpretive perspectives so that alternative 
viewpoints and interest structures and differences in individual self-understandings and 
worldviews are not effaced but are given full play in discourse.”42 We make ourselves open to 
being convinced through ideal role taking, which de-centers our self-certainty in the rightness of 
our norms and the privileges they confer upon us. In the story I am telling, the norms which must 
be de-centered through ideal role taking are those of the identity “woman.”  We see feminists 
achieve this de-centering of their identity’s norms through an explication of difference. We can 
imagine heterosexual, white women responding to women of color and lesbian by asking them 
what is at stake for them or how they interpret what is going on in feminism, in female 
domination. Critically, dominant feminists asked their others to explain their understandings of 
problems from within their own context. And since socialization impacts how we reason, in 
order to understand women of color and lesbians’ answers, dominant feminists also had to ask 
questions about the others’ histories and experiences. Dominant feminists had to struggle to 
understand these other lifeworlds from within and on their own terms.   

Now, to know if we are moving towards understanding others as they understand 
themselves, we need to ask them in “real dialogue,” in the Habermasian sense we saw earlier. 
We cannot assume we have come to terms with the other’s lifeworld. Rather, we need to re-
narrate what we (think we) have understood. Ideal role taking works by creating analogies, 
translations, and metaphors to bridge the gaps between lifeworlds. It is not a scientific, 
formulaic, rationalistic process. Ideal role taking involves stories, narratives, and aesthetic uses 
of language that are capable of generating new worlds, which can bring one closer to the other 
through expressive and affective ways, even if one cannot know the other in a scientific, 
objective sense. My story about feminist history illustrates how important it is to be guided by 
discourse ethics’ requirements if we are to de-center norms that injuriously regulate our 
discussions. This example shows that equal membership requires being able to contribute in your 
own voice with the assurance that you will be regarded as being in possession of good reasons 
that may direct agreement.  

We might note that although Habermas only ever writes in terms of “reasons,” or a 
Reason that speaks in a plurality of voices, taken at its word, discourse ethics does not and 
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cannot provide substantive content for what counts either as “reason” or as “good reasons.”43 
After all, it is only in practical discourse that which reasons are good, and indeed, what a 
“reason” is, can be determined. Through discourse ethics’ rules, we can subject reason itself to 
interrogation (however much Habermas might resist this line of questioning). Recall that 
participants are entitled to question any assertion; therefore, they may ask after the origins, 
purposes, and operations of particular claims to truth, rationality, or objectivity. Participants can 
demand justifications for the validity of particular modalities of “reason giving.” Put differently, 
we might profitably understand discourse ethics to posit a world in which “reason” and the 
context transcending validity claims it makes—including the claims: This is reason(able), 
rational, a good argument, or a convincing piece of evidence—are always effects of power, and 
so, open to challenge by others from all sides.44 In this vision, discourse ethics is not designed to 
do away with power per se but a certain modality of power. Specifically we could see it as 
combatting relations of power within which “determining factors are exhaustive” of a 
participant’s “kinds of conduct…ways of reacting and modes of behavior,” say, by allowing her 
to question and introduce only certain (kinds of) assertions, evidence, premises, principles, and 
reasons (including what counts as reasonable, convincing, truth, knowledge, or the act of 
reasoning itself).45 In this case, these limits are installed and enforced through threats of the 
subject being rendered irrational or prima facie un-convincing otherwise.    
 
 
V. Discourse Ethics as Political Practice 
With this expansive formulation of “reason” in mind, now is the time to recall that reason giving 
during feminist debates over the norms of “woman” had powerfully affective dimensions. 
Arguments were made by shouting, crying, laughing, and cursing, in addition to the calm, 
disaffected reasoning of Western rationalism. Examples of personal pain or suffering and 
accusations of injury, treachery, and complicity with oppressors were offered as reasons and 
evidence as frequently as facts, figures, or theoretical investigations were. Participants mobilized 
guilt, shame, vanity, pride, and rage, as well as theoretical, abstract, practical, and logical 
reasoning. In other words, the contest over “woman” in feminism was not fought in a world 
where “reason,” “reason giving,” and “good reasons,” had determinate, pre-established meanings 
that guided these conversations. What counted as a (good) reason was subject to discursive 
validation in and through the contest over “woman.” Interestingly, discourse ethics most clearly 
emerges as a political practice when we are affectively charged participants, fighting over who is 
or is not a member and how we will decide; that is, when we are farthest from moral theory’s 
razor thin, and purportedly universally binding, norms.  

Conducting ourselves according to discourse ethics satisfies the obligations we have to 
each other even as we wade through the emotional, messy, and highly volatile discussions of 
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membership and collective political agendas, that is, as we govern ourselves together. Discourse 
ethics requires we pause at our defensiveness or our instinctual reactions to anger such as 
dismissal, condescension, or outrage. This strategic pause in the processes of governing 
ourselves allows us to step back from our reactions to investigate them as they appear in, 
structure, impact, or influence our discussions and decision making processes. We must ask 
questions such as: Why am I so defensive, to the point of denying any shared identity with this 
person? How does this discussion sound from her perspective, from her understanding of the 
world? What might I be missing that her anger or aggression responds to, engages with, or 
attempts to illuminate for me? Why is anger a valuable or reasonable response from her 
perspective? 

In other words, the pause we take as practitioners of discourse ethics provides a space for 
examining and thwarting powers that would shape discussion and decision making processes, 
their outcomes, and our lives, in ways we would not will. In this case, those powers are not force, 
lies, and strategic action, or the steering mechanisms of money and media. Rather, they are the 
historically situated contours of truth, knowledge, and “reason” that tend to be cast as universal 
and necessary in ways that, for example, render the affective forces shaping conversations as 
always “irrational” and therefore unimportant to or distortive of reasonable discussion. Although 
Habermas might argue there is a single concept of reason, or a Reason that speaks in a plurality 
of voices, this assumption is not necessary for using discourse ethics. I think we can profitably 
treat discourse ethics as a way of trying to account for the many different understandings of what 
is convincing. Discourse ethics tries to offer better accounts for the many different 
understandings of what “convincing” requires and entails by refusing to admit, without question, 
one particular standard of rationality.  

So, even when we are deeply invested in the norms being discussed, practicing discourse 
ethics de-centers these norms as we discuss them. We are required to understand, as best we can, 
the other’s anger, suffering, defensiveness, stakes, and reasons as they do, and, inter alia, ask if 
we can be so certain of our own norms’ rightness, validity, or justification. Engaging in discourse 
ethics, then, transforms us through the challenges to the norms, whether or not the norms end up 
changing. We may ultimately find our defensiveness valid, or their anger unconvincing. But 
adopting discourse ethics as a practice means you must be willing to displace you own self 
certainty. You must, at least, consider these forces with the presumption that they are held with 
good reason and could be convincing. You must risk your own assurance of belonging in order 
to do justice to others in discourse ethics. Discourse ethics is a practice by which we de-center 
norms of belonging and political action in the very discussions we have about these norms. Its 
rules require that in discussions and decisions making processes about who “we” are and what 
“we” need for justice each participant risks entering other perspectives without an assurance that 
he or she will come back the same. There is no promise that you will (not) be convinced. You 
might, or you might not. But discourse ethics demands you not go into a discussion looking for a 
fight, as it were. You cannot go in ready, willing, and able to defend your position at all costs. 
You cannot enter practical discourse by having already judged everyone else’s reasons, 
arguments and values, and found them lacking according to your particular standards. Nor need 
you surrender your worldview to the other straight away, be convinced immediately by their 
pleas, or refuse to question their claims. Discourse ethics simply ensures that participants are 
able to deliberate on norms by which they are affected. Discourse ethics only seeks to allow 
participations to contribute in their own ways with the assurance that these contributions are 
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recognized as contributions to the discourse as reasonable arguments, meaningful interpretations 
of problems, and viable evaluations of the good life that frames other presuppositions. 

Now we can see what discourse ethics contributes to the specific problem of queer theory 
being summarily dismissed from discussions about marriage’s value for and centrality to LGBT 
political identity and needs. In order to discuss who “we” are, we must adopt a position that 
pushes against presuppositions about who this “we” is, say, a group just like heterosexuals but 
for the sex of our partners. To freely and equally decide who “we” are and what “we” need for 
justice, we must not always already be governed by the very norms of identity about which we 
have undertaken our discussion. Discourse ethics helps us resist being so governed by effectively 
suspending “identity” as a common, shared, or unitary set of expectations through which each 
subject qua member is constituted and normatively evaluated. Since any member can call into 
question the reasonableness of history, tradition, culture, or nature, no specific vision of a shared 
identity can be established as necessarily normative for all. Any identity claiming to be the 
standard—either as “what is common” or “the good, right and true version”—finds itself quickly 
exposed as one possibility among others. What does or should make a gay man within my 
lifeworld may not and need not be what constitutes such men in yours. I can neither claim that 
the characteristic that makes a gay man within my world is common to all members of this 
identity nor that my version is the (rightly) required one. Without a common and proper measure 
of membership, a standard, we cannot order and rank members. Recognizing that there are many 
possible versions of any identity, each with its own claim to being the identity’s “normal” 
constitution, requires conducting a discussion about the identity’s norms in which every 
member’s voice can be heard on its own terms and treated as reasonable.  

One effect of using discourse ethics, then, is that it becomes incumbent upon LGBT 
members who support political norms of immediate practicality, individualism, and a virtually 
normal homosexual identity to offer reasons in favor of these norms. The shoe is on the other 
foot. In discourse ethics, marriage advocates are as obligated as queers to offer reasons capable 
of securing intersubjective recognition of these norms’ validity. I imagine that securing this 
recognition will require marriage advocates to respond to queer analysis of and objections to 
marriage’s regulatory functions and norms as if they were as reasonable, serious, or valuable on 
their own terms. After all, offering reasons grounded in assumptions about the obvious goodness 
of exigent practically, individualism, normalized homosexual identity, and marriage itself is 
unlikely to convince those who do not already share these premises or reason with this logic. 
Gaining assent will require treating those with different normative presuppositions as reasonable, 
responsible, and equal participants in the conversation. 

We can see that discourse ethics orients us towards a process of discussion wherein we 
must account for ourselves not only to those who are like us (to whom we usually think we have 
obligations) but also to those we do not yet know, and to those we have assured ourselves we 
owe nothing. If anyone can question or introduce any assertion whatsoever, then the effect is a 
group that must always be open to hearing the claims of its others and willing to engage their 
demands. However, discourse ethics also reminds us that this imagined infinite exchange does 
admit of temporal stoppage. One reason is all too common in liberal political orders: in order to 
engage the state, an identity must present itself for consideration, which requires stipulating 
membership.  

To conclude I would like to think about “stipulating” after discourse ethics. Is the 
problem that discourse ethics eventually results in a stipulation of membership that includes 
some and excludes other? In other words, is the injustice that the infinite process of ideal role 
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taking is cut short before “we” all become collectively convinced that this is the collective 
expression of identity? What seems so helpful about discourse ethics is that it resists conflating 
the necessary, institutionalized stopping point of liberal politics with agreement. It reminds us 
that there is a difference between strategically ceasing discussion, and collectively becoming 
convinced of the norm’s rightness. For example, the LGBT identities that emerge in the marriage 
equality project are only interruptions in or a breaking off of the dialogue about who belongs to 
the identity, what the identity is, and what it could be, for particular purposes. The dialogue, 
however, has not come to a close, and must be renewed ceaselessly, even as these identities are 
mobilized. After all, these identities will marginalize and exclude subjects who, we have seen, 
must be allowed to contest their constitution as inferior other. Because discourse ethics does not 
claim to ultimately or definitively justify any normative position, the exclusionary end state of 
these identities cannot be understood as permanent or incontestable. Rather, the norms that 
define a collective identity are perpetually open to challenge, change and renewal. By replacing 
self-assured visions of identity with one of constant interrogation, discourse ethics allows us to 
interrupt the association of the version of LGBT identity that becomes legible to the state 
through the marriage equality project with LGBT identity, full stop. Instead of having a party 
and shutting down the movement because we have secured marriage equality and, therefore, 
LGBT equality, when we deploy discourse ethics we will have our party, get up the next day (or 
the day after…), and begin working for other constitutions of LGBT identity, which have been 
further stigmatized or subordinated by marriage equality or have needs for justice that marriage 
equality comes nowhere near satisfying. 
 
 
Conclusion 
But does Habermas overlook how power constitutes the subject who uses discourse ethics? After 
all, this normative model depends on and is for individual, autonomous, rational subjects who 
wish to settle conflicts over norms through discussion, persuasion, and reaching consensus, not 
violence. Could we use discourse ethics to debate and decide on the norms constituting us as the 
very subject of discourse ethics? If so, why does Habermas privilege the individual, autonomous, 
rational subject over others? Where are these other subjects in Habermas’s account? Why aren't 
they allowed to speak? And might discourse ethics do more than exclude or marginalize these 
subjects from the discussion and decision about what kinds of subject we ought to be? That is, 
might discourse ethics actually help further constitute us as individual, autonomous, rational 
subjects in and through our use of it? Even as discourse ethics opens up possibilities for 
participation might it also work to limit these as possibilities for a particular kind of subject? It 
seems that discourse ethics produces a kind of subject who uses it to settle disputes over norms, 
which thereby insulates the subject of discourse ethics from challenge. This subject, through its 
appearance as natural, ahistorical, and universal, leads to the subordination and regulation of 
other subject formations, say, through their exclusion from participation in discussions that use 
discourse ethics as a normative model. 

The discourse ethics I have advocated for is sensitive to how it constructs rational 
subjects through their use of discourse ethics, and so tries to allow for the creation of multiple, 
equally rational subjects across a variety of rationalities. My formulation of discourse ethics is 
open to other subject formations making use of it as a normative model on their own terms and 
from their own positions without trying to transform them into a particular kind of rational 
subject. It is also open to the possibility of not being a normative model for these subjects.  
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But even my reformulated discourse ethics leaves in place a particular kind of subject 
with respect to identity.  It consists of those who have an identity and are using discourse ethics 
to sort out who counts as a member and what members need for justice. Discourse ethics, then, 
pushes against the effects of identity while leaving it fundamentally undisturbed. It eases the 
symptoms of unitary and normative identity while doing nothing to disrupt or disturb it. The next 
chapter will take on unitary, normative identity. It will ask how we might be constituted as 
subjects without unitary, normative identity. 
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Chapter Five: For Queer Coalitions, Not Identity Groups 
 

“There is nowhere you can go and only be with people who are just like you. Give it up.” 
Bernice Johnson Reagon, “Coalition Politics” 

Introduction 
In the last chapter I argued that discourse ethics has the potential to ease some of the regulatory 
effects of identity within identity-based groups. But it only eases the effects. Discourse ethics 
leaves in place subjects brought into being by and with unitary, normative identity.  Discourse 
ethics is a process for deliberating about norms in discussion and decision making. Using it, we 
potentially create conditions for free and equal participation among members of a shared 
identity, regardless of their status as a normal or deviant member. But discourse ethics is 
deployed, in the marriage equality discourse, by subjects who imagine that they have unitary, 
normative identities. Thus, discourse ethics leaves in place what I take to be the more 
fundamental mechanism injuring subjects in and through their political mobilization (i.e. unitary, 
normative identity itself) while potentially alleviating some of its effects (subordination and 
marginalization based on deviations from the identity’s normative ideal). 

This chapter focuses on forming a politically animated identity-based group guided by 
Foucault’s challenge “not to be governed like that, by that, in the name of those principles”—
specifically the principles of “unitary” and “normative” identity.1 I begin by quickly retelling a 
familiar story about how unitary, normative identity can injure subjects. Then I offer a non-
unitary, less normative vision of identity that draws on Wittgenstein’s conception of family 
resemblances. Finally, I explore what an identity-based group might look like when it is 
governed by this formulation of identity. 
 
 
I. Problems with Unitary, Normative Identity 
A unitary identity is one which posits a distinguishing characteristic common to all members qua 
member, regardless of their other identities or social positions. A normative identity’s description 
of membership criteria also posits an ideal to which members ought to conform. The problems of 
a unitary and normative identity are well documented.2 To summarize: A unitary identity 
excludes potential members based on which particular characteristics are considered constitutive 
of the identity. If “being a mother” becomes the distinguishing characteristic of woman, then 
those who are not mothers are not real women.  A normative identity regulates members through 
normative evaluations based on how closely they conform to the identity’s normative ideal. 
Normative identity leads them to be stigmatized, marginalized, and devalued in other ways 
because they deviate from the norms. And it might compromise their autonomy by inducing 
them to live a life they would not otherwise choose. If being a “normal” person means “having 
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opposite-sex desire,” then those who have same-sex desire or opposite-and-same-sex desire are 
abnormal. They might be pathological, sinful, juvenile, irresponsible, or self-centered, too, 
depending on how “normal” is defined in a particular case. 

At first glance it seems that subjects are injured based on how we constitute a given 
identity. Relieving injuries, then, seems simple—just change what is required for membership. 
Since “woman” defined by “motherhood” excludes some, let's redefine woman based on the 
capacity to give birth instead. Now those who were excluded are included because their 
characteristic is the one that distinguishes members.  When the "normal” sexual subject is 
defined by opposite-sex desire, those with same-sex desire are deviant. So, let's redefine 
“normal” based on the nature of the relationship—long term, monogamous, economically 
intertwined—instead of the sex of one’s object choice. Now those who were inferior because 
they deviated from the norm become full and equal members because they conform to the 
standard. 

However, we risk redressing women's and homosexuals’ injuries by redirecting them 
onto others so long as theses constitutions remain normative (a sexual subject ought to be this, 
not that) and/or unitary (all women have the capacity for birth qua woman). We risk helping 
ourselves only by subjecting others to injury in our place. Those constituted by birth capacity are 
included only by excluding others—even some who may have been previously included. The 
value of a particular homosexual identity (those who marry same-sex partners) is purchased by 
devaluing a wide range of other homosexual identities. The marrying homosexual is relieved of 
abnormal, deviant, bad status only by making others bear these marks. The marrying 
homosexual is valued because he or she now occupies the sexual hierarchy’s top ranks. But our 
resistance has done nothing about the hierarchal workings of normative identity. We have done 
nothing about the fact that for some to be normal and good others must be abnormal and bad. 
Our resistance consists of merely changing who is injured. It amounts to saying, “So long as it is 
not me, it is okay for some to be positioned and treated as inferior on the basis of and through 
their identities.” 

Furthermore, swapping one unitary, normative identity for another does not lessen the 
regulatory hold identity has on us. We remain subjected to a normative ideal, which produces us 
as subjects by providing the proper distinguishing characteristic all homosexuals ought to have. 
Even though the ideal is one we have introduced, instead of one imposed upon us, we are still 
regulated by it. To be a member, we must be recognizable within the terms set by this ideal. To 
the extent that we do not conform to the new ideal, our differences still amount to deviance. Now 
we may be the normal and good members, but we are still required to make ourselves in this 
ideal’s image as closely as possible. Otherwise, we become deviants one more. 

Before we can think of more inclusive, less normative groups that allow members a 
modest ability to determine their lives, we first need to re-think the discourse of identity. We 
need to introduce into the discursive field competing ways of being constituted as subjects with 
identities. Perhaps we need to resist being constituted like that by offering alternatives for how 
we ought to be constituted. Instead of only saying “no, that does not make me a homosexual, this 
does” perhaps we need to say “yes,” to other discourses of being homosexual subjects, to being 
constituted as a “homosexual” in other registers, according to other measures, in the name of 
other principles, and by means of other procedures. Instead of seeking our liberation by casting 
off or extricating ourselves from the power relations within which we are injured, perhaps we 
need to change the discourse from within by working on and through these relations to constitute 
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the field in a way that produces greater freedom and equality for those within it.3 Let us resist 
injury by setting into play alternative constitutions, measures, values, and subject formations 
with the aim of having them circulate, connect, attract, and propagate their own deployment to 
produce a counter-discourse capable of displacing, challenging, deflating, unraveling, or 
loosening the hold of the current injurious one.  If we do not change the discourse of identity, if 
we do not introduce an alternative model, we will end up with groups that exclude, normalize, 
and regulate according to different standards. We will get the same injurious effects, just 
inflicted on different subjects. 
 
 
II. An Alternative to Unitary, Normative Identity 
In “Interpreting Gender,” Linda Nicholson offers a promising alternative to the unitary and 
normative vision of identity that allows us to relieve the injuries of exclusion and regulation only 
by shifting these injuries onto others. She argues that the sex/gender distinction employed by 
many feminists merely defers injury because it sustains a unitary and normative vision of 
identity.4 For Nicholson, the problem is that the sex/gender distinction treats only gender as a 
culturally and historically specific product while sex remains “a common biological [given] that 
all societies must respond to in some way or other in elaborating distinctions between male and 
female.”5 In her analysis, the sex/gender distinction treats sex identity as unitary and normative. 
There are certain distinguishing characteristics that properly constitute male and female members 
of the human species, regardless of their other identities, ranging from race, class, and gender, to 
nationality, ethnicity, geographic place, or historical time. 6 We might summarize Nicholson’s 
critique as: Since we know it is inappropriate to posit a cross-culturally homogenous definition 
of gender based on a distinguishing characteristic because of the injurious exclusions and 
regulations such a universal model produces, it is foolish and dangerous to expect that sex 
identity will avoid causing these injuries when constituted as a cross-culturally homogenous 
identity based on a distinguishing characteristic.7  

What is relevant for my purposes is Nicholson’s prescription for easing the injuries done 
through unitary and normative formulations of “woman.” According to Nicholson, injury occurs 
when we improperly universalize a particular set of historically specific characteristics that 
constitute the identity “woman,” whether those characteristics come from sex or gender. Her 
remedy for injury is to conceptualize both sex and gender as historically situated, culturally 
specific productions.8 If both sex and gender are always only historical and local, then there is 

                                                 
3 Michel Foucault, The History of Sexuality, Volume 1: An Introduction, trans. Robert Hurley (New York: Vintage, 
1978), 96. 
4 Linda Nicholson, “Interpreting Gender,” in Social Postmodernism: Beyond Identity Politics, eds. Linda Nicholson 
and Steven Seidman (New York: Cambridge University Press, 1995), 40-42. 
5 Nicholson, “Interpreting Gender,” 49. 
6 “But what is interesting is that those who would endorse the understanding of sex identity as socially constructed 
still think of it as a cross-cultural phenomenon. They do so, I would claim, because they think of it as the cross-
culturally similar social response to some “deeper” level of biological commonality, represented by the material 
“givens” of the body, i.e., that women have vaginas and men have penises…distinctions of nature, at some basic 
level, manifest themselves in or ground sex identity, a cross-culturally common set of criteria for distinguishing men 
and women,” Nicholson, “Interpreting Gender,” 42. 
7Nicholson, “Interpreting,” 50-59.  
8 “…we need to understand social variations in the male/female distinction as related to differences that go ‘all the 
way down,’ that is, as tied not just to the limited phenomena many of us associate with gender…but also to 
culturally various understanding of the body,” Nicholson, “Interpreting Gender,” 43. 
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nothing that serves as common criteria for defining “woman” outside of its historically produced 
forms. Nicholson suggests giving up on (locating) a distinguishing characteristic women share 
qua woman. 

With her insistence that we give up on “some common criteria providing meaning to the 
word “woman,”” Nicholson provokes the objection, “how can we generate a politics around this 
term? Does not feminist politics require the category “woman” have some determinate 
meaning?”9  To claim we cannot have feminist politics without common criteria determining 
what women are qua woman assumes that “woman” can and does have meaning only if it is 
“determinate,” that is, only if there is “some common criteria providing meaning.” “Woman” 
signifies only if it has a determinate meaning, which is established by specifying some 
characteristic common to all members qua member. Signification based on determinate meaning 
presupposes that identity is unitary and normative. Such signification implies that identity has 
meaning only if we can distinguish a characteristic that properly constitutes a particular kind of 
person, regardless of other identities. There is a characteristic common to all members qua 
member (unitary). This characteristic is the one that distinguishes real, true, and authentic 
members; thus, this characteristic defines ideal members or what members should be 
(normative). In order to theorize a less unitary and less normative identity, Nicholson suggests 
we conceptualize meaning according to Wittgenstein’s idea of “family relationships.”10 
According to this model, meaning is produced “not through the determination of some specific 
characteristic, or set of such, but through the elaboration of a complex network of characteristics, 
with different elements of this network being present in different cases.”11  

Wittgenstein develops the idea of family resemblances by asking his readers to examine 
the many objects we call “games.” He notes that when we look at the various things we call 
“games” we “will not find something that is common to all, but similarities, relationships and a 
whole series of them at that.”12  Wittgenstein demonstrates that “game” takes on meaning 
without a distinguishing characteristic. A common characteristic does not constitute the activity 
or object “game” across all of its forms or in all of its permutations, yet we know what games 
are. What property or characteristic distinguishes Chutes and Ladders, chess, poker, solitaire, 
baseball, Angry Birds, and a little girl imagining she is fighting a dragon, collectively, as games? 
Chutes and Ladders and chess have some things in common, such as a board for play. They also 
have quite a few differences.  Picture the size, shape, and format of their boards. If we assume 
what they have in common (a board of some kind) defines “game,” then how are poker and 
solitaire games? But board games and card games are not only different from each other; we also 
find similarities between particular board and card games that define their “game-ness.”13 Chutes 
and Ladders and poker must have multiple players; solitaire and chess have no such requirement 
(and are similar to each other in this particular difference from Chutes and Ladders). Chess and 
poker are games of strategy; there is no strategy to Chutes and Ladders. Yet, “strategy,” as a 
characteristic of games, also varies. Poker in Las Vegas is constituted by strategy in a different 

                                                 
9 Nicholson, “Interpreting Gender,” 59. 
10 Nicholson, “Interpreting Gender,” 60. Should “family relationships” be “family resemblances”? See Ludwig 
Wittgenstein, Philosophical Investigations, 3rd ed. trans. G.E.M. Anscombe (New Jersey: Prentice Hall, 1958), par. 
67: I can think of no better expression to characterize these similarities than ‘family resemblances,’ for the various 
resemblances between members of a family: build, features, colour of eyes, gait, temperament, etc. 
11 Nicholson, “Interpreting Gender,” 60. 
12 Wittgenstein, Philosophical Investigations, par. 66. 
13 Hanna Fenichel Pitkin, Wittgenstein and Justice: On the Significance of Ludwig Wittgenstein for Social and 
Political Thought (Berkeley: University of California Press, 1972), 64. 
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way and of a different kind than poker among friends. And the strategy of poker is not the same 
as that of chess—not least of all because they each involve different pieces and moves. 

 Wittgenstein’s point is that the meaning of “game” is not determinate; it is not 
established by singling out a specific characteristic that distinguishes “games,” regardless of their 
particulars, from other activities. Even the abstract characteristic “have players” fails to delineate 
games from other activities, such as the orchestra, dating, or world politics. Rather, the meaning 
of “game” emerges as and through “a complicated network of similarities overlapping and criss-
crossing: sometimes overall similarities, sometimes similarities of detail.”14 Wittgenstein wants 
us to see that games are not defined by some common and “essential characteristic of game-
ness,” but by their resemblances to and differences from each other across and in their 
particulars.15 He asks, “Isn’t my knowledge, my concept of a game, completely expressed in the 
explanations I could give? That is, in my describing examples of various kinds of game; shewing 
[sic] how all sorts of other games can be constructed on the analogy of these; saying that I should 
scarcely include this or this among game; and so on.”16 Wittgenstein characterizes these 
networks of partially overlapping similarities and differences that produce meaning as family 
resemblances.17 

Wittgenstein’s notion of family resemblances suggests that complex networks of 
characteristics give meaning to a concept by generating equally complex networks of 
overlapping and crisscrossing similarities. Let me suggest some overlapping and crisscrossing 
similarities between family resemblances and how (homo)sexuality’s meaning is produced, not 
always “coherently or consistently,” by its intersections with gendered, “racial, class, ethnic, 
sexual and regional modalities of discursively constituted identities” within various historical 
contexts.18 Put another way, I will offer family resemblances between Wittgenstein’s analysis of 
linguistic meaning and (homo)sexuality’s production to argue for a non-unitary, less normative 
conception of identity.   

We cannot identify a boundary that circumscribes “game” because this boundary changes 
as we examine various instances.19 What makes poker a game might not make chess a game, yet 
both are games. Likewise, we cannot identify some specific characteristic of “homosexual” 
identity because what constitutes this category depends on the various examples or instances of it 
that we examine. And these cases of homosexual identity will depend on the particular identities 
social positions, and contexts within and by which they are produced. A White, middle class, cis-
gendered, male homosexual might define his “gay-ness” through his same-sex desire. But a 

                                                 
14 Wittgenstein, Philosophical Investigations, par. 66. 
15 Pitkin, Wittgenstein and Justice, 64. 
16 Wittgenstein, Philosophical Investigations, par. 75. 
17 Wittgenstein, Philosophical Investigations, par. 67. 
18 Judith Butler, Gender Trouble: Feminism and the Subversion of Identity (New York: Routledge, 1990), 3. 
19 ““All right: the concept of number is defined for you as the logical sum of these individual interrelated concepts: 
cardinal numbers, rational numbers, real numbers , etc.; and in the same way the concept of a game as the logical 
sum of a corresponding set of sub-concepts.”—It need not be so. For I can give the concept ‘number’ rigid limits in 
this way, that is, use the word ‘number’ for a rigidly limited concept, but I can also use it so that the extension of the 
concept is not closed by a frontier. And this is how we do use the word ‘game. ’For how is the concept of a game 
bounded? What still counts as a game and what no longer does? Can you give the boundary? No. You can draw one; 
for none has so far been drawn [in our examination of kinds of games]. (But that never troubled you before when 
you used the word “game.”)… Is it only other people whom we cannot tell exactly what a game is?—But this is not 
ignorance. We do not know the boundaries because none have been drawn. To repeat, we can draw a boundary—for 
a special purpose. Does it take that to make the concept usable? Not at all,” Wittgenstein, Philosophical 
Investigations, pars. 68-69. 
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White or Black, middle or working class, cis-gendered lesbian, or a White or Black, working 
class, cis-gendered male homosexual, or a White or Black, working or middle class, trans 
lesbian might have a different characteristic that is more definitive of their “gay-ness” than their 
same-sex desire (if they have same-sex desire at all). These other homosexuals may define their 
sexuality through, say, pleasures, sex acts, relations, knowledge(s), behaviors, comportment, or 
something else altogether. Or, if these homosexuals do primarily root their sexual identities in 
their same-sex desire, it is neither obvious nor necessary for them to experience same-sex desire 
in the same way as a White, middle class, cis-gendered male homosexual. That is, while all of 
these homosexuals might abstractly share the same characteristic, each could still have or 
experience this characteristic in different ways depending on their other identities and social 
positions. For some, their same-sex desire might be constituted by their erotic attraction to 
members of the same sex. Others might identify themselves as homosexual based on a same-sex 
desire that is more a capacity for intimate emotional attraction to persons of the same sex than an 
erotic longing. And yet still others might find same-sex desire in fantasies of being (with) a 
certain kind of man or woman or of dominating or surrendering to another, to name two other 
possible modalities of desire.  

Of course, we could “draw a boundary [that delineates games from other activities] for a 
special purpose.” I could say, “For the purposes of getting me a birthday gift, games have 
boards.”20 Likewise, we could distinguish “homosexual” by some characteristic for a specific 
purpose or at a particular intersection of race, class, and gender. Homosexuals could be 
distinguished by same-sex desire for the purpose of securing marriage rights. Or at the 
intersection of White, middle-class, and male they could be distinguished by being a sissy (as in 
the stereotype).  But because we have drawn a boundary that defines what a game is for a 
specific purpose, this boundary constitutes games only for that purpose. The Olympics still 
consist of games even though they do not have all have boards. What defines games for a 
specific purpose does not define games per se or for all other purposes, which might require 
having to draw a new boundary. And, indeed, even if we draw a boundary for a particular 
purpose someone else might still say “That is not the boundary I would draw, even for this 
purposes.”21 Notice that “diving” is a game according to my birthday definition even though the 
board is nothing like that of Monopoly.  And someone might just get me Tetris and tell me to 
enjoy the game.  

Likewise, when we define “homosexual” by “same-sex desire” for the purpose of 
securing marriage rights, we define the category only for that purpose and not per se. But this 
might not and need not define being homosexual for the “the queers who have sex in public 
toilets, who don’t “come out” as happily gay, the sex workers, the lesbians who are too vocal 
about a taste for dildos or S/M, the boys who flaunt it as pansies or as leather men, the 
androgynes, the trannies or transgendered…”22  Indeed, these other subjects might identify a 
different characteristic as more definitive of “homosexual” for the very purpose of marriage 
rights. And when we distinguish “homosexual” by a particular characteristic at a conjunction of 
race, class, and gender, we might (and will) find people at these intersections for whom this 

                                                 
20Wittgenstein, Philosophical Investigations, par. 69.  
21 “If someone were to draw a sharp boundary I could not acknowledge it as the one that I too always wanted to 
draw, or had drawn in my mind…His concept can then be said to be not the same as mine, but akin to it,” 
Wittgenstein, Philosophical Investigations, par. 76. 
22 Michael Warner, The Trouble with Normal: Sex, Politics, and the Ethics of Queer Life (Cambridge: Harvard 
University Press, 1999), 66. 
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characteristic does not define homosexual identity; who will define the stipulated characteristic 
differently than we do; and even cases where this characteristic is defined differently for the 
same homosexual as he or she moves through different contexts. 

It is clear that neither “game” nor “homosexual” collapses into incoherency without a 
determinate meaning. Yet, at the same time, not everything qualifies as a game, and not everyone 
can qualify as a homosexual. The concepts have elasticity and indeterminacy, but they are not 
infinitely pliable. Although we do “not confine words to the precise context in which they 
originate, or in which we first encounter them,” we also do not use a “new and different word 
each time we encounter a new context...[F]or how could one “learn” the “meanings” of “words” 
which were used once and then discarded, like paper tissues?”23 We can relate new and 
unexpected instances to old and familiar ones because our “concepts are projectable, but 
projectable in regularized ways, ways that really do make relevant connections.”24 This is not to 
say that new instances must be intelligible only in terms of the old. What shared framework of 
meaning allows us to understand “hot” as a new instance of “good”? Because English “is not a 
closed, finished system, “everywhere circumscribed by rules”” what will count as or be a 
“relevant connection” cannot be presupposed or circumscribed by past cases; rather, relevant 
connections must be found and generated within specific historical contexts and cases.25  

A family resemblances model of identity highlights the complex relationship between 
identity and the differences in relation to which it is established. At first glance, family 
resemblances preserve the relation between identity and difference. Some things are games and 
some things are not. Some are homosexuals and some are not. Wittgenstein neither does away 
with the identities “game” or “homosexual” nor does he expand them to include all things and 
people. His point is that these identities do not have determinate meaning, that is, we cannot 
define them by singling out the characteristics of games qua game or the characteristics all 
homosexuals have regardless of their other identities, historical contexts, and social positions. 
But family resemblances emphasize the importance of difference within identity even as they 
confirm the distinction between identity and difference. Let me offer three important dimensions 
of difference within identity: plurality, partiality, and contingency. 

 First, family resemblances mark identity itself as internally plural, consisting of 
“multifarious relationships…a complicated network of similarities overlapping and criss-
crossing.”26 “Same-sex desire” both does and does not constitute “homosexual” as in the case of 
the marrying kind and S/M practitioners. “Same-sex desire” can be essential to homosexual 
identity (say, in the marriage equality cases before the Supreme Court) and yet, at other times, it 
can be irrelevant (fag-bashers don’t care if their targets actually have same-sex desires, I’m 
guessing). Second, family resemblances highlight identity’s internal difference by drawing 
attention to identity’s partial nature since membership criteria always exceed any particular 
member or the identity category’s specified content. Each homosexual is a member based on 
only a few of the many characteristics that constitute this identity. Some homosexuals may have 
same-sex erotic and emotional desire, but they might lack any of the many other characteristics 
that constitute homosexual identity. No one homosexual can lay claim to having this identity in 
its fullness, totality, or completeness. So, third, family resemblances mark the importance of 
difference within identity by calling attention to identity’s contingency. Who counts as a 
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26 Wittgenstein, Philosophical Investigations, par. 66. 
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homosexual will depend on what gets included as constituting homosexual identity and for 
which purposes the line is drawn around these characteristics and not others.27  

Although family resemblances change how one is a member of an identity and what it 
means to have an identity, this model preserves the boundary between member and non-member. 
The boundaries expand and shift, are partial and temporary, but boundaries continue to exist. 
Every homosexual might not have something in common with every other, but not everyone 
counts as a homosexual. Every homosexual might not always be homosexual because of the 
same characteristics throughout their whole life, but this plurality does not make them 
heterosexual. Not everyone has relevant resemblances, even if we must give up the certainty of 
knowing in advance or in the last instance what makes a member. We can project resemblances 
in many ways, but not infinitely. There are lines that cannot be crossed; resemblances that cannot 
be found. 

On the other hand, family resemblance establishes identity through the overlapping 
similarities and differences between members, which blurs the lines between identity/difference, 
same/other, included/excluded, and so, member and non-member. For instance, we might find 
webs of similarities between those characteristics bounded by a particular version of the category 
“homosexual” and those making up the category “heterosexual.” For example, same-sex bodies 
are present in gay S/M sex and in straight prison sex and in sex on the down low. Lesbians desire 
Ruby Rose. And so do straight women as indicated, in a demeaning and disrespectful way, by 
the phrase “I’d go gay for her.”  Indeed, the whole reason straight men frequently invoke “no 
homo” is that homosexual and heterosexual identity look alike sometimes. On the one hand, 
heterosexual and homosexual are not the same identity simply because some members resemble 
each other in particular ways. On the other hand, these identities are not so clearly distinct, 
cannot be so easily distinguished from each other, precisely because overlapping similarities and 
differences can emerge between members of each identity.28  

The line between identity and difference is further blurred by the fact that the 
characteristics constituting the category “homosexual” in a particular case do so because we have 
discursively drawn a line around them as constitutive and excluded all others. Any homosexual 
is a homosexual because the boundary has been drawn in a way that includes them. 
Consequently, any non-homosexual is potentially a member if the boundary is drawn differently.  
Indeed, any non-homosexual is potentially a member even without changing the boundary that 
appears to exclude them since some resemblance might emerge between the non-member and a 
member that had not been noticed before.  

Family resemblances seem to generate constitutive outsides, which, however, are always 
in flux. A family resemblances model of identity cannot fix one set of characteristics as true for 
members qua member. It cannot cease the play or process of  description, counter description, 
and counter counter-descriptions that occur as subjects vie for membership.29 Its membership 
lines are always able to be redrawn. New resemblances are always potentially possible. Identity 
as family resemblances must exclude some in order for others to belong. But this formulation of 
identity is always open “to the tendency of entities it would [exclude, or define as different, as 

                                                 
27 Wittgenstein, Philosophical Investigations, pars. 68-69. 
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29 William E. Connolly, Identity\Difference: Democratic Negotiations of Political Paradox (Minneapolis: University 
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other, as non-member] to counter, resist, overturn, or subvert definitions applied to them.”30 
Because membership criteria emerge from the similarities and differences among multiple, 
equally viable and valuable, members, no one formulation of the identity can be fixed as true and 
thereby disqualify all others by definition. Any instance that is fixed as the Truth is immediately 
exposed as a lie. Some can say, “No, this constitutes members as well. Your definition is 
incomplete and partial. In fact, your definition is also contextual and contingent. At best, it only 
defines members for your particular purpose. Other purposes can define them otherwise. And 
even then, that is not how everyone must define members for purpose you specify.”  Identity as 
family resemblances is uncertain, unsure of itself. 

Part of family resemblances’ uncertainty comes from being unable to specify what 
members are in advance or in the last instance. Membership is not restricted to or determined by 
a single formulation of an identity. We cannot determine eligible members through the presence, 
absence, or intelligibility of any particular constitutive characteristic. No particular characteristic 
can be required as proof of either having the identity or having the right, true, or normal version 
of it. We must think of identity without an overarching formulation that constitutes all members 
in the same way or by the same characteristic with family resemblances. Taken to the extreme, 
family resemblances’ openness creates the possibility that binary identities—man/woman, 
heterosexual/homosexual—might deconstruct. That is, might find themselves imbricated with 
each other in ways that make members no longer clearly one or the other. 31   

Family resemblances’ emphasis on identity’s internal difference and the potential for 
identity to include what was other marks this vision of identity as not unitary and less normative. 
It is not unitary because it is enough that members’ characteristics resemble each other, look 
alike, or appear similar in specific or general ways, for members to share an identity. 
Membership is based on similarities among members without needing them to share some 
concrete, particular, explicitly or implicitly, identifiable thing in common. My same-sex desire 
might look like that of a same-sex S/M practitioner in that we both find same-sexed bodies 
erotic. But do we share the same characteristic? Does “same-sex desire” mean the same thing for 
us both? Our desire might be similar in the eroticization of same-sexed bodies. But how or what 
we desire those bodies might be different. I may eroticize the body because I desire the kind of 
person it signifies, expresses, or contains. My desire is for the subjectivity in the body and the 
body is a conduit to that internality. The S/M practitioner may eroticize the body because he 
desires the body itself for the physical, psychological, or aesthetic pleasures it generates, for 
example. He desires the body without needing or understanding it to signify, contain, or lead to 
anything else. Our same-sex desire looks alike, but they are also noticeably different. Because 
our same-sex desire is different we cannot be said to be constituted as homosexuals by the same 
characteristic. It turns out we only resemble each other. 

Indeed, the S/M practitioner might not even identify his eroticization of same-sexed 
bodies as “desire” but as pleasure seeking, aesthetic taste, identification, or catharsis (to offer a 
few alternatives to “desire”).  I might have generated a resemblance between him and I that he 
would not. But just because I recognize a similarity between him and I (same-sex desire as the 
                                                 
30 Connolly, Identity\Difference , 64 
31 Invoking the specter of deconstruction raises a host of questions about “identity” as a philosophical term that I 
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eroticization of same-sexed bodies) does not mean he is or must be constituted as a homosexual 
by same-sex desire. He might look like me in some sense, and still be constituted as a 
homosexual by something else (say, the pleasure he gains from same-sex S/M, or the acts 
themselves when performed with same-sexed bodies (cis or trans), or the intimate emotional 
attachments he forms to members of the same sex—after all, practicing S/M need not be what 
constitutes him as a homosexual).  

Family resemblance allows some members to share similarities with others while not 
sharing these similarities with all others since one characteristic is not common to all qua 
member. What a member shares with one, they may not share with another, and vice versa. 
Pitkin explains that “the relationship among the cases is nontransitive: case A resembles case B 
this way, case B resembles case C a different way, case C resembles case D in yet a third way, 
case E is like cases A and D, but not like B and C, and so on.”32 We need not create an abstract 
or master term that will make all members intelligible qua member. We need not synthesize into 
or subsume under a general characteristic every particular characteristic that constitutes various 
members. Nor need we keep an ever expanding list of constitutive characteristics. Such a list 
would be meaningless. If it is disjunctive, members will both belong and be excluded. If it is 
conjunctive, no one would ever be a member. If it is serial, it would be useless for specifying 
membership. Instead of looking for a characteristic that distinguishes members qua member, we 
need to be attuned to the many potential ones. “Homosexual” might be a constituted through 
same-sex desire, gender (non)conformity, S/M acts with same-sexed bodies, penetrative homo-
sex, a preference for homo-sex, a penchant for it, or fantasies about it, depending on particular 
intersections of identities and social contexts. Indeed, the same characteristic might be 
constituted differently depending on race, class, gender, and circumstance.33 A family 
resemblances model of identity is not unitary because it does not stipulate or require that all 
members share or be constituted by a distinguishing characteristic, conduct, or desire in order to 
be a member.  

With the loss of its unity, identity’s normative grasp might also weaken. Part of an 
identity’s normativity emerges when we elevate one characteristic above all others and say “this 
properly constitutes a member; this is what all members ought to be.” Getting rid of identity’s 
unity allows us to see different constitutions of the identity as equally viable alternatives instead 
of as shades of deviations from the normative ideal. If one member can be constituted by 
characteristic X while another is constituted by characteristic Y, and neither is necessarily 
reducible to the other (i.e. Y is “really” only an expression or variation of X or vice versa), then 
we can resist setting up hierarchies among characteristics. Without a commitment to a unitary 
identity, we need not determine whether “same-sex desire” or “gender non-conformity” properly 
constitutes a homosexual. A member can or could be constituted by either, both, or neither—
depending upon the various cases being examined or in which circumstances and for what 
reasons the identity is being produced and maintained. If we are looking for the distinguishing 
characteristic, then we have to specify which characteristic is proper for members. But if we 
accept that there may be many competing and varying characteristics given particular times, 
                                                 
32 Pitkin, Wittgenstein and Justice, 64. 
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places, and purposes, then we can allow members to be constituted by any without insisting that 
one is more properly constitutive of a member than others, that one is what a member really 
ought to be.  

Claims like “X properly constitutes members” or “True members (should) have X” do 
not make much sense with family resemblances. Those who are rendered deviant, improper, or 
inauthentic members based on one True or Real distinguishing characteristic are normal, proper, 
or authentic members if the identity’s True or Real distinguishing characteristic is changed. 
“This is the truly definitive characteristic” cannot be defended because family resemblances 
produce identities that are incomplete, partial, contingent, and contextual. It seems hard to 
establish a claim to universal truth and normativity when the standard for true and normal 
membership in one case might not be the standard in another. Universal truth and normativity 
seems hard to establish when many different standards might apply in the same case. And can we 
say “This is what all normal members are” when resemblances can emerge between “normal” 
members and their “deviants” at any given moment?  

Let me be clear. Although family resemblances operate without a single, universal 
normative ideal of membership they do still posit normative ideals. After all, we can never 
escape normativity—every claim about what a member is, is also a claim about what they ought 
to be. Lacking a normative ideal eases how strictly members are regulated through their 
membership. Members are not subject to a universal normative standard, not everyone must 
conform to the same normative ideal. Various instantiations of membership are treated as 
different forms of the identity that, nevertheless, carry equal normative weight. 
 
 
III. Identity as Coalition  
Family resemblances provide different norms for claiming an identity. It offers an alternative 
way of conceptualizing identity, identity categories, and the ways in which we have or relate to 
identity. It provides “a new way of thinking about the similarities and differences among 
people…an ontological therapy, or a way of freeing ourselves from the misleading philosophical 
picture that holds us captive,” which, in contemporary LGBT politics, is a picture of identity as 
unitary and normative.34 With family resemblances as a model of identity, we do not need “to be 
governed like that, by that, in the name of those principles…by means of such procedures, not 
like that, not for that, not by them.”35 Of course, now the question is how to be governed by 
family resemblances. 
 The arts, practices, or techniques of the (individual) self that develop in light of 
recognizing identity as contingent and partial are the subject of a great many works in feminist, 
queer, and critical-race theory, among other archives. My focus is on group formation capable of 
collective political engagement. With a family resemblances model of identity we have given up 
the assurance of knowing who is or is not a member of the identity based on some distinguishing 
characteristic. Members differ from each other. They also differ from themselves. How do we 
gather with others who share our identity without preset norms that stipulate who does, can, or 
will count as a member, and are thus eligible to join? How can identity serve as the ground for 
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35 Foucault, “What is Critique?,” 44. 
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group formation and political mobilization in ways that prevent the aforementioned 
“instrumental uses of ‘identity’” from becoming “regulatory imperatives?36   

Nicholson offers “coalition politics” as a useful way to think about identity-based groups 
once we have dislodged a unitary, normative vision of identity. “Normally when we think of 
‘coalition politics,’” she observes, “we think of groups with clearly defined interests coming 
together on a temporary basis for purposes of mutual enhancements.”37 Coalition is usually 
understood as something one group enters into with its others. “But we could think about 
coalition politics as not something merely external to feminist politics but that which is also 
internal to it.”38 What would a coalition formed by and for members of a subordinated identity 
look like when that identity “is not understood as necessarily singular in meaning or commonly 
agreed upon”?39 How might a family resemblance model of identity ease injurious exclusion and 
regulation of members when they form this politically animated alliance? 

We need to start, then, with coalitions as we usually think about them. Coalition consists 
of individuals or groups who join with each other for some purpose. The AIDS Coalition to 
Unleash Power Now (ACT UP) consists of gay, straight, bisexual and queer women, men, trans 
people and other genders, who are non-White and White, middle and working class, 
assimilationist and radical, fighting against AIDS. Within these seemingly homogenous identity 
categories we find different versions of membership working side-by-side. The group “gay men” 
consists of some who identify as gay because of same-sex desire, others because of the bodily 
pleasures they take in same-sex S/M, and others still because of their gender (non)conformity, to 
name a few possible constitutions. Coalition preserves the differences among members of the 
same identity.  You need not and do not give up your identity when you join. The S/M gay man 
need not define himself as a homosexual in terms of same-sex desire to work with homosexuals 
who find this to be the core of their identity. Gay men take part in ACT UP not as disinterested, 
rational actors, but as political agents with a particular constitution of their shared identity.  

But coalition also preserves the differences between members of different identities. 
Membership in a coalition does not become a new identity; does not replace your original one. 
Gay men do not become heterosexual women or lesbians because they are allied with them. 
Indeed, there does not need to be a distinguishing characteristic that you and all other members 
of the coalition share qua member of this coalition—other than interest in the coalition’s project. 
Coalition among a homogenous group of people or parties is impossible. By definition, coalition 
includes multitudes. In coalition, the collective subject—the “we” who want X—is riven by 
members’ identities. It is a collective subject produced by the gathering together of diverse 
people, who, nevertheless, maintain their differences even as they speak as one.  

Notice that even “interest in project X” need not be a distinguishing characteristic shared 
by members qua member of a coalition. The diverse population of ACT UP links AIDS activism 
as “gay resistance and sexual politics with social mobilization around issues of race, gender, 
poverty, incarceration, intravenous drug use, prostitution, sex phobia, media representation, 
health care reform, immigration law, medical research and the power and accountability of 
“experts.””40 The coalitional “we” is not a gathering of individuals who think “we have an 

                                                 
36 Judith Butler, “Imitation and Gender Insubordination,” in Inside/Out: Lesbian Theories, Gay Theories, ed. Diana 
Fuss (New York: Routledge, 1991), 16.   
37 Nicholson, “Interpreting Gender,” 62. 
38 Nicholson, “Interpreting Gender,” 62. 
39 Nicholson, “Interpreting Gender,” 62. 
40 David Halperin, Saint Foucault: Towards a Gay Hagiography (New York: Oxford University Press, 1995), 63. 
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identity and therefore a politics.”41  Coalition is not grounded on an identity that “causally and 
teleologically” links “identity” and “politics” such that having an “identity necessarily 
determines a particular kind of politics.”42  Instead coalition is the contingent outcome of people 
joining with one another through affinity, connection, interest, passion, association, or partial 
identification, to name a few possibilities.  

The coalitional “we” gathers various discrete identities (gay/straight, Black man/White 
woman, Chicana lesbian/gay, White, middle-class man) and differently constituted members of 
the same identity (gay based on desire, on pleasure, on fantasy) with diverse political wants, 
needs, and motivations “to combat complex systems of oppression and privilege” that negatively 
impact different people in similar and different ways.43 Coalition is a politically animated form 
of collective organization not grounded on unitary, normative identity. How might the “specific 
regularities, logic, strategy, self-evidence, and ‘reason’” of “coalition” re-shape identity-based 
groups?44 What effects might be generated if we imagine and treat a group of gays as a gathering 
of individuals with various constitutions of, identifications with, and investments in gay identity, 
instead of assuming everyone belongs in the same way? What changes in the treatment of 
(non)members might occur if we act as if membership in a group of women is produced by 
partial and contingent resemblances among different individuals who identify as woman instead 
of being specified by some predetermined “universally” shared characteristic?  How might 
injurious exclusion and regulation be lessened if these resemblances diffuse through the whole to 
bind all together without converting these different relations, particular similarities, and specific, 
partial, and contingent overlappings, into one unifying, universally shared characteristic through 
repeated applications of the transitive property or an abstract master term?  

In a speech at the 1981 West Coast Women’s Music Festival, Bernice Johnson Reagon 
imagines an identity-based group—the women at the Festival—through the language and logic 
of coalition. For Reagon, coalition is a group of “people who sorta look like you in just one 
aspect but really they belong to another group.”45 A group where everyone looks just like 
everyone else in all respects is a “home.”46 At home you can “bar the doors and check everybody 
who comes in the door, and check what they carry in and say, “Humph, inside this place the only 
thing we are going to deal with is X or Y or Z.” And so only the X’s or Y’s or Z’s get to come 
in.”47 At first glance, the Festival (and by extension the women’s movement) looks like home 
because it is for “women,” who have “some common experience that comes just cause you’re 
women.”48 Reagon quickly points out that this common experience is a “myth.” The lauded 
“common experience” turns out to be “a code word” with an “in-house definition” that reflects 
only some women’s experience of being women. Reagon identifies some women at the Festival 
who “know about this word “woman,” and know [they] are, and [they] walk into this “woman-
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only” space and [they] ain’t there...Because “woman” in that space does not mean “woman” 
from [their] world.”49 These women are missing from this woman only space because the 
supposedly common experience all women have just by being women is, in fact, a particular 
experience of gender that some women have because of their other identities, social positions, 
and cultural contexts. That is, the common experience of just being woman is, in reality, the 
experience of White, middle-class women. But their experience is posited as common to all 
women because they are the ones who happen to be writing the checklist. 

For Reagon, the women’s movement is not a home. “It should be a coalition!”50 
Contrasted to home’s homogeneous unity, coalition is a form of organization that preserves 
difference. “Today whenever women gather together it is not necessarily nurturing. It is coalition 
building…Because the barred rooms will not be allowed to exist. They will all be wiped out.” 51 
The rooms are being demolished through increasing connectivity, which brings all those who 
think they belong in a room to bang down the door and demand entry (regardless of the original 
inhabitants’ checklists).52 Let me take the women gathered at Reagon’s speech as an instance of 
an identity-based group to explain more clearly Reagon’s vision of coalition as a form of 
organization internal to a group of women, and not just a form for externally organizing the 
relationship between a group of women, straight African American men, and gay White men for 
a political purpose. Then I will show how a family resemblances model of identity might be at 
work in Reagon’s articulation of her audience as a coalition among variously constituted women 
that does not stipulate a distinguishing characteristic necessary for membership in this group.   

It is tempting to identify some characteristic all of the women listening to Reagon’s 
speech have, and to set that common characteristic as the defining marker of women qua woman. 
Having done this, we would be able to restrict entry to the Women’s Music Festival, that is, to 
this particular identity-based group. Only those with the common characteristic would have the 
identity “woman” and be allowed in.  But the common characteristic is a myth. For example, 
let’s say the characteristic taken to be common is the experience of being subordinated to men. 
Now, subordination might be a common experience for this audience in the sense that every 
woman here is subordinated to men. But subordination is not experienced in common, in the 
sense that every woman is subordinated to the same men, by the same mechanisms, or in the 
same degree.53  In Reagon’s terms, each woman in her audience looks sorta like everyone else in 
just one aspect. They all experience subordination to men. They all seem to belong to the same 
group or in the same room. But Reagon sees each audience member as (also?) “really” belonging 
to different groups or in different rooms depending on their specific experiences of 
subordination. The different groups each participant belongs to are formed by race, class, 
sexuality and even individual experiences. And while her audience may form a group based on 
“sorta looking like [each other] in one aspect”—their subordination to men—membership in this 
group does not erase, supersede, or subsume their specific constitutions as a woman based on 
their other identities, social positions, and cultural contexts. Put another way, membership in her 
audience does not come from some experience every listener has in common simply because she 
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is a woman, but from similar yet different experiences they have given their specific ways of 
being a woman.   

Reagon urges us to see her audience, a particular identity-based group, as a coalition 
instead of as a home. Although her listeners look like each other in some aspect(s) they are also 
different in important, substantive, irreducible, and irreplaceable ways. They have family 
resemblances to each other. This identity-based group consists of members who share an identity 
by way of overlapping and crisscrossing similarities and differences. We might imagine the 
identity-based group as Wittgenstein’s thread that consists of fibers twisted upon fibers. The 
“strength of this thread does not reside in the fact that some one fibre runs through its whole 
length, but in the overlapping of many fibres.”54 In this analogy, the identity-based group is the 
thread. The fibers are various constitutions of the identity “woman.” The thread is formed by the 
different and partial overlaps of many fibers. The identity-based group forms as different 
constitutions of woman overlap in partial, contingent, and specific ways. That is, as different 
women gather together based on their partial identifications with, specific affinities for, or 
contingent resemblances to other women through, across, as, or in their different constitutions of 
the identity “woman.” Just as no one fiber runs through the thread, no one thing is common to 
every constitution of woman. Just as no one fiber is essential to the thread, no one characteristic 
is necessary and sufficient for membership in the group. The women are alike, but they are not 
the same.   

In an odd turn, it seems that this coalition of variously constituted women, this group 
formed by overlapping similarities and differences among members, actually precedes the 
appearance of “woman” as a class of people with something in common. Although “anti-
essentialists fear that positing a political coalition of women risks presuming that there must first 
be a natural class of women [] this belief only masks the fact that it is coalition politics which 
constructs the category of women (and men) in the first place.”55 Notice that the “limits and 
boundaries...the conditions and possibilities for membership” in the identity-based group actually 
emerge after many different individuals who share the same identity come together.56 It is after 
variously constituted women gather that we can ask, “What makes them all women?”  

One way we can establish criteria for membership in the group is to look at all those 
present and try to pick out a characteristic all share. This response generates a characteristic 
common to all women qua woman out of the variously constituted forms of the identity 
“woman” by abstracting from the real world, embodied and embedded variations. A better way 
of establishing membership might be to learn to live with the indeterminacy of identity. That is, 
to embrace the overlapping and crisscrossing similarities and differences among members that 
give a particular identity its (various) meaning(s) in the first place. Instead of setting 
predetermined characteristics as the conditions and possibility of membership, membership 
could be based on the affinities, partial identifications, chains of identification, similarities, 
differences, resemblances, and relations that emerge as individuals who identify as a woman 
encounter each other. We should not be afraid of being unable to specify some determinate 
criteria for membership in the group since what makes a woman a woman is itself indeterminate. 
We might be better off treating the group “women” as the alliance among different individuals 
who identity as a woman that it already is, instead of trying to satisfy our cravings for generality 
by defining what a Woman really, truly is. The group is a coalition among different members, 
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and even parts of the self, in light of the fact that no single constitution of the identity can be 
established as universal. 

Unlike coalition as we normally think of it, Reagon’s identity-based group does not 
consist of discrete identities gathered for a purpose. Consider how members belong to ACT UP. 
This coalition consists of White gay men, Black straight women, Black gay and straight man etc. 
Coalition politics joins people of different identities “to combat complex systems of oppression 
and privilege.”57 However, there is an assumption in coalition politics that “individuals have a 
particular place in oppressive institutions and it is from this one place that they enter first identity 
politics and then coalition politics.”58 Black, straight mothers are affected by AIDS like this; 
White, childless gay men are affected by AIDS like that. A gay man might join ACT UP based 
on how he is affected as a homosexual and pay little attention to (his) race or class (perhaps 
because he is a White, middle-class man, but he could also be non-White and middle-class and 
thereby not care about class-based injury for example). Another gay man might join because of 
how AIDS affects him as a gay man of a particular race and/or class. ACT UP consists of gay 
men, White and non-White gay men, and non-White and White working-class gay men, to name 
only a few gay male identities. At its core, “coalition politics is based on the assumption that 
each group comprising the coalition represents a partial perspective on oppression and that, 
together, these groups can fight oppression as a whole.”59 It is assumed that various members of 
ACT UP are affected differently by AIDS because AIDS creates unique injuries at particular 
intersections of race, class, gender, and sexuality. What is important is that all members are 
affected, directly or indirectly, by AIDS. So, working together, they can combat the systems of 
oppression of which their injury is a part. In other words, coalition’s logic usually seems to run: I 
have a specific identity that results in my being injured in a particular way by some phenomenon; 
this phenomenon is complex, multifaceted, and so, it is able to withstand my narrow political 
challenge; consequently, I need to join with others who are also injured by this phenomenon—
albeit in their own ways based on their own specific identities—in order to achieve 
emancipation, equality, or justice.  

We might see this thinking in ACT UP’s history. The call for faster FDA drug approval 
does little to help those who cannot afford AIDS medications. Which is why ACT UP also 
demands less expensive medicines. But medicines that manage AIDS and its symptoms do not 
fully help expectant HIV+ mothers. So ACT UP also works to get neo-natal prevention 
medicines made as well. Yet, AIDS medications do not address the needs of those who are HIV-. 
Hence ACT UP’s educational outreach and awareness. But this too does not cover everyone. 
Heterosexual women, gay men, and men on the DL, for example, need different information and 
presentation. ACT UP’s politics is committed to many different dimensions of the AIDS crisis. It 
mobilized for different members who are affected in different ways based on their specific 
identities. A poor HIV+ gay man is affected by drug cost (because he is poor) and by slow drug 
trials (because his HIV +). But his identity is fixed. His place in the systems of oppression is 
defined by his being poor, gay, and HIV+ whether his identity is constituted through an additive 
calculus or a more intersectional approach that treats his identity as more than the sum of his 
supposedly discrete identities.  

Reagon’s coalition, on the other hand, contains those who might identify as a woman 
based on any, some, or some combination of the many ways “woman” is constituted today. It 
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contains women who are similar and different along axes of the “biologically real—like breasts, 
a vagina, a uterus, the capacity to conceive and bear a child, XX chromosomes” as well as “more 
obviously constructed [axes]—like a particular relation to one’s mother, ethical attitudes, 
experiences of subordination, and so on,” to name only a few possible constitutive characteristics 
of “woman.” 60 And just as the first and last fibers are part of the same thread even though they 
are separated by many others, differently constituted women can belong to the same group even 
though they appear to have nothing in common. It would not be wrong to admit both a “male-to-
female (MTF) transsexual woman [sic]” who “might have XY chromosomes, experience of 
being raised as a boy in a White, urban bourgeois nuclear family, and conventionally feminine 
self-presentations” and a “butch woman” who “might have XX chromosomes, experience of 
being raised as a girl by lesbian parents in a small Northern community, and conventionally 
masculine self-presentation” to the same woman-based group even through “they do not share 
any common features potentially definitive of womanhood.”61  They are distantly related as 
women through a series of partial overlaps with other women.  

Let me track one set of overlaps to show how each woman mentioned above might 
belong to the same identity-based group even though they do not share anything in common as 
women. The trans women might resemble some women through her gender presentation, while 
resembling others through her experience of workplace sexual harassment. And a woman she 
resembles through gender presentation might resemble another through their shared experience 
of being raised as a White girl, although they may differ in some ways because one is working-
class and the other is middle-class. In this case “race” generates a similarity across “class” 
lines.62 Now, the woman raised as a middle-class White girl might resemble a Black woman who 
was also raised in the middle-class, although they may also differ in some ways because of their 
races. In any event, the Black woman might resemble the butch cis gender woman with XX 
chromosomes who was raised as a girl by lesbian parents through a shared conventionally 
masculine self-presentation, or maybe through the experience of being raised in a small Northern 
community, or through the experience of being raised a Black girl in the middle-class, or being 
raised a Black girl. This stylized account charts a series of possible relations of similarities and 
differences within the group for the purpose of showing how two members might belong without 
resembling each other in any direct way. Critically, no characteristic has been established as 
either necessary or sufficient through the overlapping resemblances I have traced connecting the 
trans and cis gender woman. We cannot catalogue the differences between these two and the 
members with whom there are resemblances and say “a woman will have X, Y, and/or Z.”  Such 
a list would be meaningless as we saw earlier.  

Family resemblances destabilize the very terms it considers. What will constitute a 
woman cannot be known in advance or in the last instance. Who is within and beyond the 
category is constituted through the resemblances among those claiming membership. But even 
then, those who are “not woman” might not be excluded forever or simply because a set of 
criteria is established for membership. Remember, a family resemblance establishes membership 
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criteria for a particular purpose. But this purpose can be redefined. And even if the purpose is 
accepted, some might still say “for this purpose there could be an alternative set of criteria.”  

I fear I have oversimplified the case in my effort to explain how resemblances work to 
define membership. Thus far I have been elaborating different resemblances sequentially and 
discretely. I have offered one comparison between woman A and woman B and then a 
comparison between woman A or B and woman C. I have selected one characteristic out of the 
interlocking whole and treated it as if it was independent of the others. I have said “Woman A 
and woman B resemble each other through the experience of being brought up a girl,” as if the 
experience of growing up a girl happens in the abstract and independently of growing up a Black 
girl, a middle-class girl, or a Black middle-class girl. I have said “a trans woman resembles a cis 
woman through the experience of being a girl” but what race are these women? Is their 
experience similar because they are both Black? Is their experience similar even though one is 
Black and the other is White?  

Of course, the webs of similarity and difference that emerge among individuals who 
identify as woman proliferate in many directions at once; the convergences and divergences 
occur across many axes of identity and difference simultaneously. Race, class, sexuality, 
geography, biology, physiology, and life history, to name a few, are always in/at play with 
gender. Although a trans woman might resemble another woman through their conventionally 
feminine gender presentation, this might not be the only resemblance the trans woman has in the 
group. This is not the only way she is a woman, even at this moment of comparison. As she is 
identifying gender presentation as a resemblance between herself and a cis gender woman, the 
trans woman simultaneously resembles another member through a different characteristic, say, a 
shared experience of sexism at work. And yet, the experience of sexism need not constitute her 
as a woman vis-à-vis her resemblance based on gender presentation. She can be constituted by 
both characteristics at the same time. But if she does not share the experience of workplace 
harassment with the woman whom she resembles through gender presentation that is OK. And if 
she does not share a gender presentation with the woman whom she resemblances through the 
experience of harassment, that is OK too. Indeed, she might not be constituted by both at once 
either. Both characteristics (can) simultaneously constitute her but neither must. 

It is important to see what is not happening with identity through resemblances. We are 
not breaking an already formed totality into its constituent parts and looking for others who share 
this part or that one. We are not starting with woman A (who is a woman because she has a 
vagina, a child, and presents as traditionally feminine) and woman B (who is a woman because 
she has XX chromosomes and was raised a girl) and looking for which pieces they have in 
common. A family resemblances model of identity reminds us that a woman’s identity is not “the 
logical sum of these individual interrelated concepts.”63 “Woman” does not equal “having a 
vagina” plus “producing a child” plus “wearing a dress,” or “having XX chromosomes” plus “the 
experience of being raised a girl,” or “having a vagina” plus “the experience of being raised a 
girl” and so on. Some of these characteristics emerge and some disappear from the identity 
depending on the different ways different identities, social positions, cultural contexts, and 
discourses, including their intersections and overlaps, constitute a particular woman or group of 
women.  
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This reminder draws our attention to a difference in how members belong to coalitions as 
we normally think of them and how they belong to coalitional identity-based groups (those 
groups using a family resemblances model of identity).  In normal coalitions, members belong to 
discrete identity groups that gather together for a purpose. But these members’ identities are 
static, fixed. Each belongs to the coalition in a set way. In contrast, members belong to a 
coalitional identity-based group in many ways. The resemblances arising in a coalition among 
members of the same identity are partial. They make a woman in a context. But they never make 
her completely. The resemblance she draws between herself and another might not be the one the 
other woman or a third party draws. And, furthermore, she might be a woman in different ways 
as she encounters various others. The resemblance she has to one woman now might not be 
definitive later or in comparison with a different woman at this moment. And yet none of the 
overlapping characteristics that emerge between members is either necessary or sufficient for 
determining the identity “woman.” Each resemblance between members is part of the identity 
“woman” without determining what a woman must be.  

Since one is a woman in different ways at different times for different purposes, one does 
not belong to the group in just one way. Different resemblances emerge between a member, 
others, and even herself, depending on where she is located in the webs of similarly and 
difference at the moment. Yet, she can be a woman in these many different ways all at once. 
Even as she identifies with another through a particular set of overlapping similarities, she might 
find some differences that are also important for her identity as woman. A member’s identity in a 
coalitional identity-based group is not fixed but fluid. She does not occupy one way of being 
gendered and one place in the overlapping, interlocking systems that constitute, injure, and 
privilege subject’s through and on the basis of gender. Rather, she brings to the group her many 
experiences as and ways of being a gendered subject.  

A Black lesbian mother may belong to the group through her experiences of mothering at 
the same time as she belongs through her experiences of workplace sexism. But she might also 
experience mothering and/or workplace sexism in different ways than a White heterosexual 
because she has a unique identity formed through the co-productions of her gender, race, and 
sexuality. Her membership consists of the various, simultaneous and sequential, identifications 
with and resemblances to other women through and across these constitutions of “woman.” She 
is a member of this group through the variations of the identity “woman” that emerge, yet which 
lack a fixed, common referent from which they vary.64 She belongs through the many versions of 
woman that she is, which do not reduce down to a single origin or add up to a unified totality. 

I want to conclude this section by noting that it is not just the identity “woman” that 
remains open, partial, and indeterminate in a coalitional identity-based group but also identity 
itself. In some of my examples I said that identity was distinguished by an attribute or property 
(having a vagina; being able to give birth). At other times, identity was constituted by a shared 
experience (workplace sexism; being raised a girl). Identity has appeared to be constituted by 
properties and by experiences. But these examples proliferate. She could have this identity 
because she is named or treated as “a woman” (even if she does not experience this naming or 
treatment as true or authentic). Maybe it is a prohibition against being named a woman that gives 
her her identity as a woman. She might find her identity defined by feeling like she is a woman 
when she is doing something or conducting herself in a way that is strongly associated with 
“women.” Then again, maybe it is just a feeling, a gut response, an intuitive identification, or a 
                                                 
64 Without a common reference point as to what a woman should be normative evaluations of members don’t seem 
to work.   
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flash of self-awareness— she and I are alike! One day her identity might be fleeting, 
epiphenomenal, and only tangentially related to how she lives her life. At other times it can strike 
her as her deepest core, her essence that is at the heart of everything. Identity has a family 
resemblance to itself. Coalitional identity-based groups hold open the various ways of being a 
member, which includes the various ways of being a member. 
 
 
Conclusion 
Reagon wants us to see the possibility and promise of organizing groups of women as a coalition 
of various constitutions of the identity “woman.”  As coalition, identity-based groups reduce the 
injury of exclusion by allowing more members to make claims to belonging. When we theorize 
an identity-based group as a coalition among subjects constituted as members of an identity 
through a variety of (potential) characteristics, we no longer stipulate a distinguishing 
characteristic required for membership. Members are constituted through a variety of 
characteristics that emerge at different times, in different circumstances and contexts, and for 
different purposes of identification. When members are constituted by a particular characteristic 
for a specific reason, those without this characteristic are not simultaneously constituted as non-
members. Constituting members of an identity by a specific characteristic for a specific reason 
does not define membership per se. It remains possible for subjects to be constituted as members 
by other characteristics, and thus belong to the identity-based group, even when identity is 
constituted by a particular characteristic for a specific purpose.  

The above examination of how treating identity-based groups as coalitions can ease the 
injury of exclusion by emphasizing the non-unitary nature of identity as family resemblance. 
Treating identity-based groups as coalitions also can reduce the normative regulation of subjects 
through their membership. Recall that a unitary identity also makes a normative claim. It is not 
only characteristic X that distinguishes members qua member, but characteristic X is the one that 
constitutes proper, good, regular, right, and normal members. That is, characteristic X is what a 
member ought to have; characteristic X marks the identity’s normative ideal. But because 
coalitions do not specify what distinguishes a member qua member, they also do not posit what a 
member ought to be. For example, there is no “right,” “proper,” or even “better” reason to join 
ACT UP. It seems odd to say that an HIV+ gay man is a “better” or “more proper” member of 
ACT UP than an HIV- one or an HIV- straight woman. I imagine each joins for a different 
reason and yet each one is a good one (even if the straight woman does not care about the HIV+ 
man’s issue or vice versa). 

As a coalition, these identity-based groups operate without a normative ideal of 
membership (although they still posit many ideals; after all, we can never escape normativity—
every claim about what a member is, is also a claim about what they ought to be). Lacking a 
normative ideal of membership allows coalitions to ease up on how strictly members are 
regulated through their membership. Specifically, we see that within a coalition various 
instantiations of membership are treated as different forms of the identity that, nevertheless, 
carry equal normative weight. There is no better or normal version of the identity than others. 
Members belong in a variety of ways without the fear of stigma or marginalization. Members can 
even be members in new ways, in ways that have been un-thought, or ways that do not appear to 
be continuous with any past form of membership. A coalition gathers together equally valuable 
constitutions of membership. It articulates who members are through these different constitutions 
instead of predetermining what members should be. 
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Now I need to ask if such a group is politically desirable. Can coalitional identity-based 
groups provide a platform from which to make claims as and for the group, while continuing to 
allow their members a modest ability to determine who they are? Can a group with a strong 
relation to and reliance on identity mobilize on behalf of that identity without recreating the 
injuries of exclusion, inclusion, and regulation? In a way that will not require drastically 
regulating its members, or having to determine in advance just what forms of life will constitute 
the identity? What kinds of collective justice projects can or should a coalition engage in? How? 
This is the work of the next chapter.  
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Chapter Six: Obergefell v. Hodges and the “full promise of liberty”  
 

Introduction 
In June 2015, Obergefell v. Hodges extended the right to marry to same-sex couples.1 Some 
hailed it as a watershed in LGBT equality while others bemoaned it as the death of marriage, the 
family, and civilization itself. While I believe Obergefell is an important step towards equality, I 
have reservations about this decision. These are not the anxieties shared by those who fear it 
signals the end of society or a judiciary hell-bent on replacing democracy with their own elitist 
opinions. Rather, my concerns are for those who do not (wish to) marry: non-married couples, 
open or closed polyamorous relationships, single parent households, one or more couples 
cooperatively raising children together, multi-person or family households making a shared life 
that is not necessarily rooted in sexual activity or child rearing, grandparents and grandchildren, 
friends with benefits, families of choice, and singles by choice or by circumstance, to give a few 
examples. Like marriage, each of these are forms of life that help to define who we are and affect 
our lives in significant ways. Like marriage, then, each should be a choice we can make, 
confident that it will not injuriously affect our lives. 

In this chapter I imagine a “a more pluralistic legal landscape in which marriage and a 
range of other options for relationship recognition could happily coexist.”2 I begin by covering 
the already well mapped terrain exploring how the Court rhetorically produces marriage as “the 
normative ideal of intimate life.” 3  Instead of the more commonly examined productions of 
marriage as the most dignified and respectable intimate life, I focus on how the Court produces 
marriage as normative by ascribing to it specific beneficial functions and effects.4 Then I show 
that these reasons for marriage’s privileged place in our society and laws are common to a 
variety of forms of life. Marriage’s supposedly unique virtues are found in many different 
intimate relationships. But this plurality does not yet de-center “marriage [as] the measure of all 
things,” since “affective associations that lie outside the formal paling of marriage are [still] 
evaluated and understood by virtue of their likeness to, or dissimilarity from, marriage.”5 (I 
imagine the relationship you have with your self is among one of the most intimate relationships 
or affective associations you can have.)  I begin to de-center marriage by investigating the 
Court’s claims about its normativity. Does marriage function like the Court says it does or are 
the Court’s claims merely aspirational? Is marriage inherently the normative ideal of intimate life 
                                                 
1 Obergefell v. Hodges, 576 U.S. (2015). Slip Opinion. Accessed August 8, 2016, 
http://www.supremecourt.gov/opinions/14pdf/14-556_3204.pdf. 
2 Melissa Murray, “Obergefell v. Hodges and the New Marriage Inequality,” paper presented at the Regulating 
Intimacy Workshop, University of California, Berkeley, December 2015, 37. 
3 Murray, “Inequality,” 38. 
4 For those examining how the Court produces marriage as dignified and respectable, see, for example, Autumn L. 
Bernhardt, “The Profound and Intimate Power of the Obergefell Decision: Equal Dignity as a Suspect Class,” Law 
& Sexuality: A Review of Lesbian, Gay, Bisexual & Transgender Legal Issues 25 (2016): 1-42; Ruth Colker, “The 
Freedom to Choose Marriage,” Columbia Journal of Gender & Law 31 (2016): 383-427; Elizabeth B. Cooper, “The 
Power of Dignity,” Fordham Law Review 84 (2015): 3-22; Clare Huntington, “Obergefell’s Conservativism: 
Reifying Family Fronts,” Fordham Law Review 84 (2015): 23-31; Kaiponanea T. Matsumura, “A Right Not to 
Marry,” Fordham Law Review 84 (2016): 1509-1558; David Pimentel, “The Impact of Obergefell: Traditional 
Marriage’s New Lease on Life?” BYU Journal of Public Law 30 (2016): 251-275; Charles E. Powers, “Obergefell v. 
Hodges: Seismic Shift or Business as Usual?” Virginia Lawyer 64 (2015): 18-21; Lawrence H. Tribe, “Equal 
Dignity: Speaking Its Name,” Harvard Law Review 129 (2015): 16-32; Kenji Yoshino, “A New Birth of Freedom? 
Obergefell v. Hodges,” Harvard Law Review 129 (2015): 147-179. 
5 Katherine M. Franke, “Longing for Loving,” Fordham Law Review 76 (2008): 2689. 

http://www.supremecourt.gov/opinions/14pdf/14-556_3204.pdf
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or might the real experiences and practices of marriage be less than ideal? Then I suggest we can 
further de-center marriage by developing, and operating with, family resemblances between the 
Court’s normative idealizations of marriage and  non-marital forms of life.6 The family 
resemblances emerge as we examine how non-marital and marital lives are “related to one 
another in many different ways” through a “complicated network of similarities overlapping and 
criss-crossing: sometimes overall similarities, sometimes similarities of detail.”7 I explain how 
family resemblances allow us to avoid setting marriage as the normative ideal of which other 
intimate forms of life are imperfect, less valuable copies and through which these other 
associations must be intelligible, without de-valuing people’s intimate choices, whether they 
choose marriage or some other arrangement.  

But my family resemblances argument runs a major risk that I elaborate in the 
Conclusion. Equality runs the risk of increasing our regulation by proliferating identity 
categories if equality requires each form of life to be individually recognized by the State. If 
polyamory, non-married couples, and friends with benefits become equal to marriage, then the 
State will have to know what defines “polyamory,” “non-married couple,” and “friend with 
benefits” as relationships. The State will have to know who or what counts as a polyamorous 
relationship in order to formally recognize them. In other words, my bid for equality seems to 
require that the State set membership criteria. At the very least, my bid seems to require a 
proliferation of identity categories and membership criteria even if they are not set by the State. 
And of course, with membership criteria comes the possibility of exclusion, marginalization, 
subordination, and stigmatization; not to mention the extension of the State’s regulatory and 
disciplinary powers through the increased, finer, and more detailed identity categories these 
relationships provide. 

How can we obtain equality if we do not want to increase State power through the 
proliferation of relationship or identity categories? What if sexuality were to be “a unique spot of 
un-or-under-regulation by the state”?8 A site of decriminalized activity that is, however, also not 
subject to strong State regulation, such as the many and clearly documented requirements for 
civil marriage or the stipulative definition of (heterosexual) family?9  Suppose the State 
withdrew from all intimate lives? What would happen if the rights and recognition currently tied 
to sexuality and intimate relationships were conferred to individuals qua rights-bears, regardless 
of the intimate choices they make?  One way the State can respond to a plurality of equally 
valuable forms of life is to formally recognize them all as equals. Another thing it might do, 
however, is make intimate forms of life inconsequential for some political and legal purposes. 
Couldn’t a more egalitarian and pluralistic legal landscape be created if the State allowed 
individuals to make lives they see fit without privileging or punishing any particular life by the 
granting or withholding of certain goods, such as tax breaks, access to healthcare, hospital 
visitation, and many of the other goods currently tied to marital status?10 
 
 
                                                 
6 Ludwig Wittgenstein, Philosophical Investigations, 3rd ed., trans. G.E.M. Anscombe (New Jersey: Prentice Hall, 
1958), pars. 65-69.   
7 Wittgenstein, Philosophical Investigations, pars.65-66. 
8 Franke, “Longing,” 2687. 
9 Franke, “Longing”; Melissa Murray, “Strange Bedfellows: Criminal Law, Family Law, and the legal Construction 
of Intimate Life,” Iowa Law Review 94 (2008); Melissa Murray, “Marriage as Punishment,” Columbia Law Review 
112 (2012).  
10 For a partial list see Obergefell v. Hodges, 17. 
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I. Carrying a Brief for Marriage 
The legal question before the Court in Obergefell is whether or not denying same-sex couples the 
right to marry infringes on their Fourteenth Amendment rights.11 Kennedy uses “four legal 
principles and traditions” to argue “that the reasons marriage is fundamental under the 
Constitution apply with equal force to same-sex couples.”12 According to these principles, 
denying a person the right to marry based on the sex of his or her partner denies that person the 
rights to life, liberty, and property promised by the Constitution.13 The Court is concerned with 
marriage and only marriage as a matter of law and legal principle. Many have extensively 
mapped the Court’s commitments to and productions of marriage as the dignified, legitimate, 
and respectable intimate life. Let me quickly cover this terrain to help distinguish it from my 
examination of the Court’s productions of marriage as normative based on its unique, particular 
functions.  

One way Obergefell positions marriage as normative is in terms of marriage’s dignity. 
For example, we are told that “the lifelong union of a man a woman has always has promised 
nobility and dignity to all persons, without regard to their station in life.”14 Marriage grants 
dignity to anyone who marries regardless of their race, class, gender, sexuality, ethnicity, 
citizenship, profession, education, and so on (what I understand Kennedy to mean by “station in 
life”). With this dignity, marriage improves your social status, personal value, and maybe even 
your very humanity. If you had dignity before, now you are more dignified.15 If you did not have 
dignity before, now you do. The fact that marriage confers (greater) dignity means, by 
implication or correlation, single people lack the dignity of their married counterparts. Married 
people are more noble, dignified, or valuable than unmarried people. Married people are better 
than unmarried people according to this logic. To be clear, unmarried people might still have 
nobility, dignity, and value as human beings, as architects of their own life plans, or as moral 
agents. Unmarried people still might make good lives. But if marriage confers value, then 
unmarried people literally lack some value that their married compatriots have. Not to put too 
fine a point on it, but unmarried people have less value than those who marry. Single people may 
make good life plans, but they are not making the best lives they can so long as they remain 
outside of marriage. Marriage is something all should seek if we assume that people want to live 
noble and dignified lives. Marriage is normative. You ought to marry because through marriage 
you become a nobler, more dignified person and live a more valuable life. 

It is not just “dignity” that makes marriage the normative ideal of intimate life. We are 
told it is timeless, universal, always and everywhere of the most importance, central to the 
human condition, essential for both our most basic needs and our most profound aspirations, and 
the only institution capable of creating society by first turning strangers into families—and that is 
just on the first page of the decision.16  By implication then, other intimate relations are not these 
things and so are less valuable or not ideal. 

But the Court also addresses marriage’s normativity in terms of what marriage alone can 
do for individuals. Another way the Court positions marriage as normative is based on 
marriage’s unique functions. Marriage is the normative ideal of intimate life because it alone 
                                                 
11 Obergefell v. Hodges, 2-3. 
12 Obergefell v. Hodges, 12. 
13 Obergefell v. Hodges, 12. 
14 Obergefell v. Hodges, 3.  
15 Your innate human dignity plus the special dignity of marriage equal more dignity than before—to use a crude 
additive logic. 
16 Obergefell v. Hodges, 3. 
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generates a variety of effects and opportunities that enhance, enrich, and generally make better 
the lives of those who marry. While the dignity marriage confers or recognizes does improve 
your life, the Court also specifies instrumental or practical benefits as well. The most obvious 
beneficial function marriage serves is as “the basis for an expanding list of governmental rights, 
benefits, and responsibilities”17 But the Court also ascribes life enhancing functions to marriage 
itself. In its legal arguments in favor of same-sex marriage the Court elevates marriage as the 
normative ideal of intimate life based on what it alone can do for individuals. Let me turn to the 
first liberty argument to explain. 

“A first premise of the Court’s relevant precedents is that the right to personal choice 
regarding marriage is inherent in the concept of individual autonomy.”18 Why is the choice to 
marry “inherent in the concept of individual autonomy?” Presumably because “decisions 
concerning marriage are among the most intimate that an individual can make.”19 It is important 
to understand how “most intimate” is being used here. At this point, Kennedy is not asserting 
that marriage is a more intimate choice than any other or that marriage is the ideal form of 
intimate life. He is not yet producing marriage as normative. “Most intimate choices” is how the 
Court refers to “choices central to personal dignity and autonomy” that “define one’s own 
concept of existence, of meaning, of the universe, and of the mystery of human life. Beliefs 
about these matters could not define the attributes of personhood were they formed under 
compulsion of the State.”20 Decisions about marriage are “among the most intimate choices” 
because they, like other choices related to sexuality, define who one is.21  

Surely every intimate relationship, then, must be “inherent in the concept of individual 
autonomy” and be formally recognized by the State? There seems to be no difference qua act of 
self-definition between choosing to marry one person and choosing to live in an open triad. But 
Obergefell does not require States to treat non-marital intimate relationships in the same way 
they must treat marriages between two individuals regardless of their sexes. The fact of the 
matter is that marriage receives special treatment because it is the normative ideal of intimate 
life. Marriage is not just an intimate choice one can make; marriage is the best choice and the 
ideal intimate life. It is just for marriage to receive rights and formal recognition that other 
intimate relationships do not because marriage is better than them. What makes marriage 
normative? 

According to the Court, “There is dignity in the bond between two men or two women 
who seek to marry and in their autonomy to make such profound choices.”22  It is unclear in the 
Court’s thinking whether the marriage bond itself has an innate dignity that is then conferred 
upon the men and women who enter it, or whether men and women have a dignity that is then 
sanctified or confirmed by marriage binding them to each other.23 What is clear in the Court’s 
                                                 
17 Obergefell v. Hodges, 17. The Court lists some of these State-based rights and notes there are also “over a 
thousand provisions of federal law.” 
18 Obergefell v. Hodges, 12. 
19 Obergefell v. Hodges, 12. 
20 Lawrence v. Texas, 539 U.S. 558 (2013), 574 (internal quotes omitted).  
21 The Court assumes that acts express inner, true identities. For the sake of clarity and analysis let us assume this 
relationship is true even though we know better, thanks to Foucault. 
22 Obergefell v. Hodges, 13. 
23 The first position is seen in Obergefell in quotes such as “The lifelong union of a man and a woman always has 
promised nobility and dignity to all persons, without regard to their station in life,” and “The nature of marriage is 
that, through its enduring bond, two persons together can find other freedoms…”4, 13. The bond is granting dignity 
and furnishing freedoms.  The second position is most clearly summarized by the line of reasoning in Eisenstadt v. 
Baird that asserts, “the marital couple is not an independent entity with a mind and heart of its own, but an 
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thinking, however, is that married people are more dignified or respectable than unmarried  
people, as I showed earlier in this chapter. This claim about marriage’s normativity is concerned 
with dignity, recognition, and social treatment.  

Now compare the nature of marriage’s normativity in the above claim to another claim 
made about marriage’s ideality in the first legal argument. According to the Court, “the nature of 
marriage is that, through its enduring bond, two persons together can find other freedoms, such 
as expression, intimacy, and spirituality.”24  This bond also “fulfills yearnings for security, safe 
haven, and connection that express our common humanity.”25 Since it is marriage’s nature that 
grants access to these other freedoms and fulfills these human needs, other intimate relationships, 
by their nature as “not-marriage,” do not allow people to find these other freedoms or satisfy 
these human needs. Only marriage makes you freer and able to make a richer, more developed 
and valuable life. If you value freedom, security, and human connection, then you ought to be 
married because marriage is the only intimate life that provides these goods. And who would not 
value these things? It is unimaginable that one should wish to be denied greater freedom, 
intimacy, or expression. It is impossible to not want connection, security, and safe haven in the 
chaotic, individualistic modern world.26 Marriage is normative because of what it alone can do 
for you. It is the best life choice because only this choice will improve the quality of your life.  

Marriage is also marked as the best choice or the ideal intimate life in terms of your 
autonomy. Recall, there is “dignity in the bond between two men or two women who seek to 
marry and in their autonomy to make such profound choices.” We are told that there is dignity in 
a couple’s autonomy to make the profound choice of seeking marriage. Marriage confers upon 
its members proof of exercising their autonomy in a dignified way. The implicit comparison 
being drawn is to those who use their autonomy in an undignified way. That is, to those who 
choose something other than marriage; choices which are, by definition, less profound, 
important, or valuable given marriage’s normativity.  But there is another comparison to be made 
as well. Consider those who are “sadly” or “piteously” left out of marriage; those who want 
marriage but cannot have it. These people may or may not (know how to) exercise their 
autonomy properly. The point they illustrate is that only marriage can certify, demonstrate, or 
validate their proper use of autonomy. Until they marry it is an open question. Marriage marks 
you as someone who (knows how to) exercise autonomy to make profound choices. To be 
someone who correctly exercise autonomy and makes profound choices, one should choose 
marriage.  

                                                 
association of two individuals,” cited in Murray, “Inequality,” 25. We also find it in Obergefell at “As women 
gained legal, political, and property rights, and as society began to understand that women have their own equal 
dignity, the law of coverture was abandoned,” 6. Women have a dignity that marriage law must now recognize.  

To complicate the ambiguity in Eisenstadt and Obergefell (as well as Hollingsworth v. Perry, U.S. v. 
Windsor, and Lawrence v. Texas) the Court moves between logical and rhetorical treatments of marriage as an entity 
with independent value that it confers to those who marry and as an entity that merely certifies, sanctifies, or 
codifies the value of its subjects and their life plans. 
24 Obergefell v. Hodges, 13. 
25 Obergefell v. Hodges, 13. 
26 “The respondents also argue allowing same-sex couples to wed will harm marriage as an institution by leading to 
fewer opposite-sex marriage…. That argument, however, rests on a counterintuitive view of opposite-sex couple’s 
decision-making processes regarding marriage and parenthood. Decisions about whether to marry and raise children 
are based on many personal, romantic, and practical considerations; and it is unrealistic to conclude that opposite-
sex couples would choose not to marry simply because same-sex couples may do so,” Obergefell v. Hodges, 26 
(emphasis mine). 
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It might be worth noting here that the Court is unclear as to whether it is marriage as a 
civil-political institution or a socio-cultural form of life that confers these benefits. On the one 
hand, the Court might be asserting that the legally binding and formally recognized marriage 
contract allows people to find greater freedoms, security and safe haven, and human connection. 
On the other hand, the Court might be claiming that we can access these benefits when we make 
a life that conforms to the social, cultural, theological, sentimental, and symbolic expectations 
that underpin and shape the contours of the marriage contract. Or maybe the Court has both of 
these marriage registers in mind; maybe we only fully access the benefits of marriage when we 
live a life that conforms to marriage’s norms and have that life validated and recognized by the 
State. Let me suggest one way of making sense of the relationship between “marriage” and the 
“marital form of life” that is not at odds with the Obergefell decision. Only the marital form of 
life provides particular freedoms (for example). These freedoms make the marital form of life the 
best, ideal life. The State has an interest in supporting this form of life—maybe that interest lies 
in respecting dignity, controlling deviancy, growing the population, enhancing stability, or 
developing society, to name a few possibilities. The State provides “symbolic recognition” for 
the marital form of life through the civil marriage contract as well as “material benefits” to those 
who are formally recognized by it.27 These rights and recognition make “civil marriage [] an 
esteemed institution, and the decision whether and whom to marry [] among life’s momentous 
acts of self-definition.”28  

We can see this relationship between “marriage” and the “marital form of life” 
circulating through Obergefell. The civil institution of marriage confers specific rights and 
recognitions, which, when denied, mark same-sex couples as unequal and inferior. So, same-sex 
couples should want and need access to “marriage” and not some other rights granting 
institution.29 Because a same-sex couple can make a life that conforms to “the revered idea and 
reality of marriage,” they are entitled to the State’s support of that life (i.e. access to the civil 
institution of marriage).30  But the rhetorical production of marriage as a normative civil-political 
institution and/or form of life in Obergefell’s liberty arguments forecloses the possibility of using 
these arguments as the basis for demands that the State provide rights to non-marital lives.  

For example, the first liberty argument might require the State to allow everyone to form 
intimate relationships of their choosing. The Court acknowledges a general legal argument: the 
ability to make life’s most intimate choices is an essential part of our liberty guaranteed by the 
Fourteenth Amendment. Our most intimate choices are Constitutionally protected because they 
are decisions about our identity and life plans. Marriage is one of these intimate choices that 
define who we are, and so “the freedom to marry, or not marry…resides with the individual and 
cannot be infringed by the State.”31 But the Court also creates a specific relationship between 
marriage and liberty through its pro-marriage rhetoric. While the State is generally prohibited 
from regulating intimate choices due to their nature as acts of self-identification; nevertheless, it 
can regulate these choices where there are compelling State interests, for example, the safety of 

                                                 
27 Obergefell v. Hodges, 16. 
28 Obergefell v. Hodges, 13. 
29 “As the State itself makes marriage all the more precious by the significance it attaches to it, exclusion from that 
status has the effect of teaching that gays and lesbians are unequal in important respects. It demeans gays and 
lesbians for the State to lock them out of a central institution of the Nation’s society,” Obergefell v. Hodges, 17. 
30 “Far from seeking to devalue marriage, the petitioners seek it for themselves because of their respect—and need—
for its privileges and responsibilities. And their immutable nature dictates that same-sex marriage is the only real 
path to this profound commitment,” Obergefell v. Hodges, 4. 
31 Obergefell v. Hodges, 13 (internal quotes omitted). 
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the child in the case of mother-son incest.32 Obergefell makes it the law of the land that the State 
can never have a compelling interest in regulating civil marriage based on a couple’s identity. 
The State can never have this interest because marriage is (produced as) the best intimate choice 
or the ideal socio-sexual arrangement.   

By rhetorically producing marriage as normative, the Court generates “constitutional 
consequences that go beyond the expansion of civil marriage.”33 Specifically, the “decision, with 
its pro-marriage rhetoric, represents a crucial decision point in which the possibility of 
relationship and family pluralism is foreclosed in favor of a constitutional landscape in which 
marriage exists alone as the constitutionally-protected option for family and relationship 
formation.”34  While the first liberty argument might grant us the freedom to make intimate lives 
of our choosing, this argument does not require the State to recognize all of these lives equally 
because it begins with the assumption that some lives are better than others. This legal principle 
does not compel the State to treat these alternative arrangements in the same way that it treats 
civil marriage because the principle is grounded on the assumption that civil marriage is the best 
arrangement out there, and so, it deserves to be privileged. Put another way, this first liberty 
argument focuses on who has access to which socio-sexual arrangements, but does not focus on 
the State’s (un/equal) treatment of those arrangements because it has already been decided that 
marriage should be treated better than any other arrangement given its status as the normative 
ideal of intimate life. 

The State can privilege civil marriage over other arrangements because civil marriage is 
better, more important, or more valuable than the alternatives. Kennedy clearly invokes 
marriage’s normative status in this first liberty argument. Recall that the ability to choose civil 
marriage is linked to our guaranteed liberty through a person’s ability to make the most intimate 
choices that shape their life, particularly choices about identity and life plans. But marriage is not 
just one choice among many. This choice makes or defines us as (more) dignified and confers 
(greater) value upon our lives. But this choice also enriches our lives by granting us access to 
expression, intimacy, and spirituality. This intimate life fulfills our yearnings for security and 
safe haven. Marriage provides the connection that is essential to our humanity. By implication, 
other choices and intimate lives do not do these things, which makes them less valuable or ideal 
than marriage—provided we value things like expression, security, connection, and humanity. 
The lavish praise of marriage in this first legal argument, then, works to limit the argument’s 
future use on behalf of non-marital intimate relationships. The argument supports claims for the 
right to form a variety of intimate relationships on the grounds that these relationships are 
intimate choices, concerned with identity and individual destiny, which the State has no business 
regulating. But that is as far as this argument will go. The argument cannot be pressed into the 
service of claims for equality because of the argument’s axiomatic assertion that marriage is the 
best intimate relationship. You cannot use this argument to claim that non-married lives are as 
valuable as married ones because the argument itself contradicts your claim by having always 
already established marriage as the best intimate relationship and deserving of its better 
treatment.  

It is important that marriage’s normativity is established through Obergefell’s rhetoric 
and not logical necessity. Marriage’s normativity is not logically necessary for the first liberty 
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http://www.supremecourt.gov/oral_arguments/argument_transcripts/12-144.pdf, 46. 
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argument to succeed in extending marriage to same-sex couples. The logical content of the 
Court’s first liberty argument makes the right to marry a Constitutionally guaranteed use of 
liberty based on the intimate, self-defining nature of the choice. Marriage need not be normative 
in order to argue, “Same-sex couples must be allowed to marry because depriving them of 
marriage deprives them of the ability to make an intimate choice.” Indeed, we have seen Court 
make this first liberty argument without producing or depending on marriage’s normativity.35 
Instead, the decision’s rhetoric accomplishes the task that its logic cannot. Marriage’s 
normativity precludes these liberty arguments from being mobilized for equality, even though 
logically there is no reason to limit their support to civil marriage.  

The argumentative structure of logically granting the freedom to make intimate lives of 
our choosing while rhetorically legitimating the unequal treatment of non-martial intimate 
relationships underlies the other three liberty arguments in Obergefell as well. In the second 
argument we are told marriage is not just about freedom, security, and connection. The “right to 
marry is fundamental because it supports a two-person union unlike any other in its importance 
to the committed individuals.”36 The Court grants same-sex couples access to marriage based on 
marriage’s particularity. Since marriage is a choice unlike any other, denying “marriage,” or only 
offering a substitute to it, deprives people of their ability to make the choices they want to make. 
The logic of the second liberty argument compels the State to allow individuals to make unique 
and important intimate lives of their choosing.  But the Court’s logic can extend beyond the 
marriage bond. While the Court only specifies marriage as a particular union with special 
importance for its members, it seems reasonable to assume many non-marital lives have their 
own particular requirements and practices that carry special importance for those who live them. 
So it seems that depriving someone of the ability to make a particular non-marital life within the 
law deprives them of the ability to make the particular choices they want to make, which is un-
Constitutional according to Obergefell. 

At first glance marital and non-marital lives appear equally valuable within the second 
liberty argument. Both forms of life involve particular practices and important commitments. 
Thus, we should expect both to be treated equally by the State. But the State only has to formally 
recognize same-sex marriage according to Obergefell. The State’s only duty to non-marital lives 
is one of non-intervention. Why does the State have no obligation to recognize non-marital lives 
if these lives are as unique and uniquely important to their members as marriage is to those that it 
binds? The State may grant marriage privileges it does not grant to others because marriage is 
positioned as the best, most valuable choice. The Court does not just assume marriage is 
normative and deserving of better treatment. The Court actively produces marriage as normative 
in this second liberty argument. And like the first liberty argument, marriage’s normativity is 
based on what marriage alone can do for individuals (as opposed to the more general production 
of marriage as dignified and respectable, and so, normative).  

Let’s return to the premises of the second liberty argument. Marriage is a two-person 
union unlike any other. Marriage is a commitment whose importance is unlike any other to those 
who marry. But it does not follow from these premises that marriage is or must be the best kind 
of (two-person) union. Nor does it follow that marriage is or must be the most important 
commitment a (two-person) union can make. Consider how silly the leap from “particular” to 
“normative” is by looking at this logic in a less contentious example. Yoga is an exercise unlike 
any other. It has its own practices and health benefits. But yoga’s particularity does not 
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necessarily make it the best exercise. Yoga’s importance is unlike any other to those who 
practice yoga. Yoga provides its practitioners something they cannot find elsewhere (maybe a 
kind of physical exercise, mental health, a combination of the two not found in other exercises, 
etc.). But yoga is neither the only important exercise you can do nor an important exercise for 
everyone. 

The second liberty argument’s logic does not recognize a difference between marriage 
and non-marriage. Nor does this argument logically require marriage to be normative in order to 
secure same-sex marriage. The Court’s logic cannot stop the second liberty argument from being 
pushed into the service of future projects aimed at the equal treatment of non-martial lives. But 
its rhetoric can create marriage as normative and properly privileged; its rhetoric can foreclose 
future uses of this liberty argument for equality. Marriage is not just a unique union. Marriage’s 
particularity is given definitive content in Obergefell. Besides the legal requirements, marriage 
“is a coming together for better or for worse, hopefully enduring, and intimate to the degree of 
becoming sacred.”37  It is “the hope of companionship and understanding.”38  “Marriage 
responds to the universal fear that a lonely person might call out only to find no one there.”39 
The unique importance of the marriage commitment is also specified. “It is an association that 
promotes a way of life, not causes; a harmony in living, not political faiths; a bilateral loyalty, 
not commercial or social projects.”40  This commitment is an “assurance that while both still live 
there will be someone to care for the other.”41 By implication, life outside of marriage is a 
lonely, desolate place without real and enduring intimacy, any hope of being understood by 
others, or any assurance of companionship, let alone care. Non-marital lives will only ever 
include instrumentally important commitments. Non-marital lives will only know temporary and 
shallow satisfaction because they cannot escape (are rooted in?) contestation, faction, and 
particular interest satisfaction. 

It turns out that marriage and the importance of its commitment are not particular in the 
way that yoga, running, and weight lifting are particular exercises—that is, as one uniquely 
defined choice among many. Marriage is unlike any other bond because it is the very ideal of 
intimacy. Marriage’s particularity lies in it being the best, most deeply intimate choice you can 
make. The importance of marriage’s commitment is that it enables you to live the best intimate 
life possible. Marriage’s particularity means that it cannot be denied to a couple without denying 
them their liberty to make the choices they wish. But marriage alone must be recognized by the 
State because it is the ideal of intimacy and intimate life. For anyone still skeptical, the Court 
states this ideality in no uncertain terms: No union is more profound than marriage for it 
embodies the highest ideals of love, fidelity, devotion, sacrifice, and family.42 

I will not track how the last two liberty arguments’ rhetoric limits their future use for 
egalitarian projects. Let me briefly explain why. The “third basis for protecting the right to marry 
is that it safeguards children and families and thus draws meaning from related rights of 
childrearing, procreation, and education.”43 But Kennedy tells us that the “ability, desire or 
promise to procreate is not and has not been a prerequisite for a valid marriage in any State…it 
cannot be said the Court or the States have conditioned the right to marry on the capacity or 
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commitment to procreate.”44  Since childrearing is not an essential feature of marriage, it is not 
essential to marriage’s normativity. Since you can take or leave children, I will leave them. And I 
will leave the fourth liberty argument as well. The fourth argument is not worth exploring in 
detail for the opposite reason of the third. Where the third argument is about an unessential 
feature of marriage’s normativity the fourth is about its most essential—its normativity. The 
fourth argument simply defines marriage as normative. The “Court’s cases and Nation’s 
traditions make clear that marriage is a keystone of our social order…Marriage remains a 
building block of our national community.”45 This is one of the clearest rhetorical productions of 
marriage’s normativity. There is no logic supporting these claims. They are declarations of truth 
that make Obergefell possible, even as they are made true through the Obergefell decision 
“placing [marriage] at the center of so many facets of the legal and social order.”46 

Now I want to examine these rhetorical productions of marriage’s normativity. Can they 
do their duty and limit the use of these arguments to providing the right to make non-marital 
intimate lives without compelling the State to treat them as it does marriage? Could these 
principles be developed into claims for the equal treatment of non-marriage and marriage by the 
State?  Is marriage the only form capable of granting dignity or care? Are other choices as 
valuable qua choices?  In the next part I want to take these liberty arguments on their own terms 
and see if they can be made to address questions of equality as well as freedom.  
 
 
II. Why Marriage? 
We have seen that the liberty arguments for same-sex marriage confine the Court’s decision to 
the question of access to civil marriage. The Court is able to set aside questions of (in)equality 
because marriage is the normative ideal of intimate life, and as such, deserves privileges not 
granted to other socio-sexual arrangements. Marriage is the ideal arrangement because it confers 
dignity on love and on life according to the first liberty argument. Marriage is the best 
arrangement because it embodies the ideal of intimacy and care according to the second liberty 
argument. 

What is useful about Kennedy’s rhetorical piling on—his positioning marriage as 
normative and not just one possible life choice among many—is that it provides specific reasons 
for marriage’s normativity. Marriage is normative because it: provides many unique freedoms; 
generates an enduring bond that can last even past death47; fulfills our fundamental human needs 
as well as “our most profound hopes and aspirations”48; guarantees companionship, support, and 
care; and promises that we will be understood by at least one other person in our lifetime, to 
name a few. By implication, other forms of life do not do these things; at least, they do not do 
them as well as marriage. Consequently, other forms of life are not as valuable or ideal as 
marriage. But knowing exactly why marriage is normative allows us to interrogate marriage’s 
normativity and, inter alia, the justness of its privileged treatment. Knowing what makes 
marriage the ideal provides a starting point for de-centering marriage as normative and de-
privileging it in social, political, and legal discourses. 
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One way to challenge marriage’s normativity is to ask if marriage is as unique as the 
Court claims. Does marriage alone generate the beneficial effects ascribed to it by the Court and 
upon which its normativity rests in the Court’s legal reasoning? If marriage is not the only form 
of life that provides all of the benefits that Court claims, why is marriage special, unique, or 
privileged over other forms that also provide these benefits? This method assumes that the Court 
accurately describes marriage (i.e. a form of life that inherently confers these life enhancing 
benefits on those who marry/live married lives). Another way of de-centering marriage’s 
normativity, then, is to show that marriage does not necessarily generate the Court ascribed 
benefits. If marriage is not essentially the ideal of intimate life, then why is it privileged? Clearly 
the “States have contributed to the fundamental character of the marriage right by placing that 
institution at the center of so many facets of the legal and social order.”49 And LGBT+ people, 
allies, and opponents have made marriage the most important site of freedom and equality; 
hence, marriage’s domination of the national gay and lesbian political agenda in the recent past. 
But are the States, LGBT+ people, their allies and opponents, and the Court arguing about 
marriage or are they trafficking in normative idealizations of it? Are they marking marriage as 
the normative ideal of intimate life based on what marriage does or what they want it to do? 
Does marriage necessarily perform the functions ascribed to it by the Court, or is marriage 
capable of both profound greatness and disappointment? Is marriage normative only when we 
ignore the real experiences and practices of marriage? 

A political upshot of de-centering marriage as normative is that the State loses one set of 
reasons justifying marriage’s privileged political and legal place. I say “one set” because I am 
not concerned with practical reasons that might create a legitimate interest in recognizing only 
the two-person bond as a civil marriage, such as the complexity of tax law. Obergefell does not 
traffic in practicalities, and so I do not need to engage with such arguments to show that 
Obergefell might do more than allow same-sex couples to enter into a civil marriage. My goal 
here is to show how we might read Obergefell’s lavish praise and elevation of marriage against 
itself in order to potentially “provide a foundation for building a more pluralistic legal landscape 
in which marriage and a range of other option for relationship recognition could happily 
coexist.”50  By de-centering marriage as normative, can we weaken marriage’s hold over our 
collective imagination and imagine “a rich relational world” where we can “create a new way of 
life” to “fight against the impoverishment of the relational fabric” that occurs when “the only 
relations possible are…the relation of marriage, and the relations of family”?51  These new ways 
of life would not necessarily “ask people to reproduce the marriage bond for their personal 
relationships to be recognized” but would “permit[] all possible types of relations to exist and not 
be prevent, blocked, or annulled by impoverished relational institutions.”52  

In order to de-center marriage as the measure of all things, I want to begin by giving the 
Court the benefit of the doubt. Let’s assume that the Court has truly described marriage’s 
inherent life-enhancing attributes. We are told, for example, “Marriage responds to the universal 
fear that a lonely person might call out only to find no one there. It offers the hope of 
companionship and understanding and assurance that while both still live there will be someone 
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to care for the other.”53 Since they have made this commitment, it seems right for the State to 
recognize and reward their commitment.  “For that reason, just as a couple vows to support each 
other, so does society pledge to support the couple, offering symbolic recognition and material 
benefits to protect and nourish the union.”54 We might say that a reason for marriage’s ideality is 
that through it individuals commit to care for each other.  

But “committing to care” seems too vague to be of any use, even if we break this attribute 
down into the specific terms offered by the Court (i.e. provide companionship, understanding, an 
assurance of care). What is the best or the ideal commitment? Is the best commitment, the best 
marriage, a long-term one? How long? What about marriages cut short by one partner’s death? 
Are they less valuable, important, or intimate than ones where both partners die at once? Does it 
matter how long one partner survives the other? What about marriages that end in divorce 
relatively quickly but are marked by intense companionship, understanding, and care during their 
time? Which is the ideal commitment: A fifty-year marriage that consists of lukewarm attentions 
until the end, or a five-year marriage during which every need is met generously, with 
overflowing affection? How can we compare the two? Based on what shared standard of 
“commitment” and “care”? Indeed, how would we measure the intensity of care in either case? 
This question takes us into marriage’s function as a guarantee of care. What is the right, best, or 
ideal way to care? What is the right, best, or ideal kind of care? Physical? Emotional? Spiritual? 
Sexual? Economic? All of these? Some of them? Some other kind of care? In what proportions? 

The point is that without a fixed definition we cannot know exactly what commitments to 
care are normative. But this ambiguity does not bother the Court when it comes to civil marriage. 
The ideals of commitment, companionship, understanding, and care are carefully left undefined 
in Obergefell. The Court does not stipulate one definition of “committing to care” that must be 
found in every marriage for it to be a “marriage,” valuable, and worthy of State support. I suspect 
this is because the Court knows that these commitments take many and different forms from 
marriage to marriage, but each marriage is no less a marriage and no less valuable for this 
plurality. In other words, the Court acknowledges that there are many “best practices” for 
committing to care, depending on the marriage. These commitments are usually described as 
normal, healthy, proper, strong, good, and so on, instead of as “best” (although “ideal” is often 
used). Stipulating what “committing to care” means would thus exclude some marriages from 
recognition.  

But even when the Court hazards to suggest some components of “committing to care,” it 
is clear that these markers are offered only as possibilities, not exact or necessary requirements 
for each and every marriage. For example, one definition of a commitment to care is the creation 
of an “enduring bond” between the couple.55 Britney Spears and Kevin Federline’s three-month 
marriage hardly seems “enduring.” Clearly their marriage’s “commitment to care” did not come 
from its length. (We might even say it lacked such a commitment, which is a point I will turn to 
shortly.) Yet their union was recognized by the State and afforded a panoply of rights. This 
recognition might indicate that the State saw their union as involving a commitment to care in 
some way—even if that commitment is not defined by forging an enduring bond.  The State 
recognized this couple as conforming to marriage’s norms, making the best intimate choices, and 
living the ideal intimate life, even though their commitment was not defined by its endurance.  
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There does not seem to be one right, best, or ideal way to commit to care but many. 
Marriage is normative because it creates commitments to care. Different marriages will conform 
to this expectation in different way. But it is hard to distinguish which ways are better than others 
without a single, universally shared normative ideal of committing to care. The upshot of such 
plurality is that this marker of normativity cannot be limited to two-person bonds or marriages. A 
triad can form enduring bonds. It seems to me that pledging yourself to care for two other 
people, not just one, doubles your commitment, which would make a three-person bond more 
committed and/or more caring than a two-person one, if we use a crude additive analysis. 
Friends, with or without benefits, can respond to the fear of calling out and finding no one there. 
A single dad who adopts can guarantee his child that someone will take care of them as long as 
both parties are alive; indeed, the father might find someone who will take care of him, too, in 
his time of need. A non-married couple who has lived together for a long time is as assured of 
companionship as a married one, given how easy and prevalent divorce is. A single woman who 
is at peace with herself might never want for someone to understand her. Many lives involve 
committing to care in the same ways as marriage.  

It turns out that all of Court’s claims about marriage’s normativity operate without 
definitive, specific content. Through marriage couples find other freedoms, such as expression, 
intimacy, and spirituality. What is the right way to express yourself in marriage? What should 
you be expressing? What is the ideal of intimacy? For example, what role does sex play? Notice 
the Court does not make sex a particularly important part of intimacy in Obergefell (or Lawrence 
for that matter). And yet many married couples would probably say sex is an important part of 
their intimate lives, I’d guess. And the same ambiguity is found in marriage’s ability to fulfill 
yearnings for security, safe haven, and connection. What is the right security you should yearn 
for? Fiscal? Emotional? Physical? Sexual? What is the best way to fulfill these yearnings?  

Not only does the Court refuse to stipulate definitions for these normative criteria but it 
also refuses to define any particular criterion as necessary or sufficient. A marriage does not need 
to perform all of these functions to be valuable. Think back to Brittney and Kevin’s three-month 
marriage. It might be said to involve some commitment to care, even though it was not enduring. 
Then again, it might also be said to involve no commitment to care at all given its impulsive and 
temporary nature. And yet, even without a commitment to care, the State recognized this as a 
marriage, as conforming to the normative ideal of intimate life. Consider a few more examples. 
An unhappy marriage between two devout Catholics might not involve a whole lot of care, but it 
might conform to an ideal of intimate of life based on its ability to allow this couple greater 
access to their spirituality (not getting a divorce even though you really want one because the 
Church teaches divorce is a sin would make you “more” spiritual or a “better” Catholic, I’d 
think). A happy marriage between atheists does not deviate from marriage’s norms simply 
because they are not spiritual.56 An unhappy couple’s marriage might suffer through each other’s 
mean-spirited, un-caring barbs while being valuable “for the sake of the children.” A happy, 
childless couple is not less valuable for their refusal to create or raise a family by the Court’s 
own admission.57 The Court suggests some of marriage’s normative criteria but does not require 
any particular one be present for a marriage to be normative.  

 The undefined nature of marriage’s normativity means we might find other intimate 
forms of life that satisfy some but not all of these normative criteria as well. Participants in an 
M/S scene might find an intimacy they could not find otherwise, even if they do not form an 
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enduring bond. Anonymous sex might allow someone to access a freedom of expression they 
could not find elsewhere, even if they do not commit to care for their partner(s).  The choices a 
single mother makes about her and her child’s lives might qualify as among life’s “profound 
choices” that “shape an individual’s destiny.”58 A group of queer friends might provide security 
and safe haven for a member whose coming out is met with violence or in the wake of tragedy 
when many “prayers” and “thoughts” are offered but little actual assistance. Such a group might 
be more valuable because it does not require (sexual) intimacy. Indeed, friendship itself responds 
to our fear of calling out and finding no one there. And each friendship we form is valuable 
because of the particular role(s) it plays in our lives without being required to play every role or 
fulfill every function. Yet, every friendship does so without being compelled by a legal contract 
or formal State recognition. 

But I can imagine many will say, “In theory, maybe. But come on. Anonymous sex is 
obviously not as valuable as marriage. Even short marriages, inegalitarian marriages, and 
“frosty” marriages, that is, marriages without a clear commitment to care, are better than that.” 
Others will say, “A triad might commit to care, but marriage’s commitment is better. In 
marriage, your commitment is purer because there is only one other person involved.” The 
equality among marriage, a triad, and anonymous sex as forms of life is hard to see because 
marriage remains the normative ideal of intimate life. Thus far I have shown that other forms of 
life can be like marriage without challenging “marriage” as the measure of all things. We must 
displace marriage as the normative ideal in order to imagine a more egalitarian, pluralistic 
landscape.  
 
 
III. Friends, Kinksters, Singles, Lend Me Your Ears 
The fact that many forms of life might provide the same beneficial functions as marriage does 
not mean marriage is no longer understood as the form of life that performs these functions best. 
The fact that many forms of life might also have the same attributes ascribed to marriage does 
not challenge the idea that marriage is the intimate life in which these attributes are found in their 
purest and truest forms. Indeed, these other forms of life might still be understood to have value 
only because they are like marriage; because they are legible in terms of marriage. In other 
words, showing that many other forms of life share in marriage’s imagined virtues might merely 
disseminate marriage’s value instead of displacing its normativity. Dissemination might still 
leave marriage as the normative center or apex, which would render other forms of life valuable 
based only on their similarity to and dissimilarity from marriage and require them to be 
intelligible only on the terms set by marriage. 

To displace marriage as the standard against which all other forms of life are measured 
we need to reflect on what enables marriage to appear as the measure of all things. Expression, 
security, and connection seem like unequivocal goods in modern life. But why are they taken to 
be best embodied in or gained through marriage?  Why is intimacy understood as necessary for a 
valuable life at all? And again, why is intimacy’s truest or most ideal form understood to be 
exemplified in and through marriage? What about a two-person bond makes it the best possible 
form of life?59 Why is formal recognition by the State necessary for an ideal life? What makes 
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signing an easily broken contract the most profound choice you can make? And if there is 
something magical about State recognition that makes a life more valuable, why is this 
recognition (rightly, justly) reserved for only two-person bonds?60 

Let me offer two ways we might go about displacing marriage as life’s normative center.  
The first takes on the veracity of the Court’s reasons for marriage’s normativity; the second 
continues to assume the truth of the Court’s pronouncements about marriage. Thus far my 
challenge has been to the exclusions performed by the Court’s reasoning. Now I want to ask if 
marriage does, in fact, possess the properties, attributes, or functions ascribed to it by the Court. 
Are the terms the Court sets for marriage’s normativity true, fair, or accurate?  Is the Court 
describing marriage or a normative idealization of it? Is marriage, in its everyday practice and 
experience, the normative ideal of intimate life? Or is the Court’s description of marriage as the 
ideal aspirational, a wish for what marriage might be? The answers to these questions are 
important because if marriage is not inherently and essentially beneficial in the ways the Court 
claims, then marriage is no more important, special, unique—that is, normative—than other 
forms of life. And if marriage is one possibility among many, if marriage is not inherently, 
essentially, or necessarily better than other forms of life, then it does not deserve to be privileged 
in law, politics, and society. 

Let me question the Court’s reasons for marriage’s normativity to see if marriage is the 
ideal of intimate life or if the Court bases its reasoning on an idealization of marriage that is out 
of touch with common experiences and practices. Does marriage always assure you of a future 
companion and caretaker? Remember, it is the guarantee of future companionship that makes 
marriage special. If marriage does not guarantee your future, then it is not special. Assuming 
neither partner dies before the other, given that half of marriages end in divorce, it seems 
marriage does not necessarily deliver on its promise of companionship.61 Does the nature of the 
marriage contract inherently create an “enduring bond,” a connection, or intimacy? Remember, 
marriage is special because its nature creates enduring bonds and intimacy. If other relationships 
can form enduring bonds and intimacy, or if marriage does not necessarily create either of these 
things, then marriage’s nature is not special.  Setting aside the fact that many same-sex couples 
have been in (monogamous) relationships their whole lives without being able to marry, current 
reports about heterosexual couples indicate that they too are able to form enduring bonds without 
help from the State.62 And the number of married couples going to therapy suggests that more 
than a contract or State recognition is needed for intimacy.63 Does marriage necessarily fulfill 
your longing for security? Remember, marriage is special because it fulfills this yearning; if it 
does not, then it is not special. The reported statistics for domestic violence taking place in 
marriages suggest marriage is not inherently a safe haven.64  

                                                 
60 If State recognition makes a life ideal, then prior to such a ceremony the “couple” is no more normative than any 
other intimate form of life—since the ceremony makes this form normative. What reasons could the State offer to 
justify making vast swatches of its population abnormal or condemning them to deviancy? This task would be 
paradoxical since the State’s legitimate interests in regulating intimate life are usually recognized as bound to 
controlling and minimizing its deviant population (hence the historical regulation of sex through either 
criminalization or marriage). 
61 American Psychological Association, http://www.apa.org/topics/divorce/, accessed 20 June 2016. 
62 Windsor and Spey http://www.cnn.com/2012/05/01/living/long-engagements-replace-marriage, accessed August 
9, 2016. 
63 William Shadish, et al., “Meta-Analysis of MFT Interventions,” Journal of Marital and Family Therapy 29 
(2003). 
64 National Coalition Against Domestic Violence, http://www.ncadv.org/learn/statistics, accessed August 9, 2016.  

http://www.apa.org/topics/divorce/
http://www.cnn.com/2012/05/01/living/long-engagements-replace-marriage
http://www.ncadv.org/learn/statistics
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Even without statistics we can easily imagine cases where marriage does not function as 
the Court thinks it must. We might push on the Court and ask if marriage is the highest ideal of 
love, devotion, fidelity, sacrifice, and family. A few examples should remind us that marriage 
does not inherently, essentially, or necessarily embody these ideals. Sean Penn and Madonna’s 
short and violent marriage might cause us to ask if that is the ideal of love. Tiger Woods’ many 
affairs seem to set the standard for fidelity quite low. Donald Trump’s serial marriages illustrate 
how little marriage might have to do with devotion. John and Kate Gosselin were willing to 
exploit their numerous children for television stardom. Is that what a true family does? Are those 
the family values we hear praised so often? But we do not need to show marriage at its worst to 
show that it does not have to embody the highest ideals. Mother Teresa’s almost seventy-year 
devotion to her God certainly seems to be a contender for the highest ideal of devotion. Martin 
Luther King Jr.’s unwavering commitment to civil rights (and known infidelity in his 
marriage…) demonstrates a fidelity unlike almost any other. The nameless and often 
unacknowledged lesbians who cared for the sick and dying during the height of the gay male 
AIDS crisis embody the greatness of human sacrifice and family rarely seen in history. The 
normativity ascribed to marriage by the Court is aspirational. The normative ideal they create is 
just that, an ideal, often undercut by reality.  Marriage, in its everyday experience and practice, is 
no better than many other forms of life. Indeed, sometimes it may be worse. (Would you rather 
live in an abusive marriage or a harmonious triad?) 

But being married does sometimes enhance lives by providing freedom, security, and so 
on. Maybe these benefits come from simply being married. Or maybe society’s recognition and 
affirmation of marriage adds some element of stability and privilege to these relationships; 
which, in turn, strengthens them and creates the conditions for those who marry to find and 
exercise benefits such as freedom and security. In other words, maybe it is not “marriage” as an 
abstract, ahistorical, analytic concept that enhances lives but “marriage” as a set of socio-
historical practices that confers extrajuridical benefits to some. A problem occurs when marriage 
is positioned as the best, ideal form of life for all because it does sometimes enhance some 
lives—whether qua marriage or qua historically situated norms and practices—and  these 
benefits lead to forgetting that  marriage is only one form of life among many that is capable of 
conferring such benefits. We need to resist transforming marriage into the normative ideal of 
intimate life simply because it satisfies the Court’s expectations. Let me offer an analogous, yet 
far more trivial, set of relationships in order to help us understand the relationship between 
marital and non-marital lives in a way that pushes against the impulse to make marriage the 
measure of all things. 

I want to construct an analogy between how we think one game relates to others and how 
we might see marriage’s relationship to other forms of life. Let’s say that Bridge is the ideal 
game for a variety of reasons. For example, it only uses cards; it has simple rules; it creates 
complex game states; it mostly involves strategy; and it requires good solo decision making as 
well as cooperation, coordination, and teamwork. Many other games are like Bridge. Go-Fish 
only involves cards and simple rules. Candyland has simple rules but does not use cards. Chess 
has simple rules that yield incredible complexity; although it too lacks cards of any kind. Poker 
uses cards and simple rules to generate complex and strategic game play. The analogy is: Bridge 
is to other games as marriage is to other forms of life. Bridge is the normatively ideal game 
through which other games become legible as games and against which other games are assessed 
and evaluated.   
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But it is ridiculous to say that Bridge is the ideal game. We do not think poker is an 
inferior version of Bridge in our everyday lives. Understanding poker as a “game” based on its 
similarities to Bridge misunderstands what poker is as a specific game. Of course poker’s 
starting hand involves fewer cards than Bridge. Of course poker’s rules make no mention of 
“contracts” or define “trump cards” differently. These different properties are not shortcomings 
vis-à-vis Bridge but simply constitutive elements of poker. Notice that even when poker and 
Bridge share a property, such as trump cards, we do not think of poker’s trump cards as second-
rate or poor imitations of Bridge’s trump cards. Each game uses trump cards differently in order 
to be the specific game that it is. Likewise, evaluating poker as a game based on its similarities to 
Bridge misunderstands what makes poker, as a specific game, valuable. Poker is not a worse 
game just because it does not involve team play or because its win condition is based on how 
much you win, not who reaches a set number first. These are not shortcomings of poker vis-à-
vis Bridge but constitutive elements of poker. Notice that the importance of difference 
is involved even in properties that are common between Bridge and poker. Strategy works very 
differently in Bridge and poker. There is not an ideal Strategy shared between Bridge and poker 
that allows us to evaluate poker by comparison to or in terms of Bridge. Poker is not inferior to 
Bridge simply for having different goals, strategies, and possibilities. 

In our everyday lives we do not automatically define and evaluate poker using the 
standards set by Bridge. We do not assume that Bridge is and must be the only ideal game. And 
we do not make these assumptions because we know there is no inherent, essential, or necessary 
reason for Bridge to be the ideal game. Bridge’s properties are not a more essential, important, or 
true part of the concept “game” than other games’ properties. If you try playing Poker with 
Bridge's strategy, you’ll see that which strategy is more essential to the meaning of “game,” 
which version of strategy is better, depends on which game you play. And if you ask a poker 
player what the ideal game is she will not say “Bridge,” I’d guess. We know that Bridge and its 
properties are not the ideal against which other games must be evaluated; rather, it emerges as a 
possible ideal within particular contexts that can be questioned, critiqued, and defended.65 As a 
result, we assume or unreflexively understand at least two things about the relationship between 
Bridge and other games in our everyday lives. 

 First, although Bridge might be an ideal in particular contexts, this does not mean other 
games and their properties are not and cannot be ideals as well. Bridge being the ideal game does 
not automatically devalue other games per se. Different contexts, purposes, measures, standards, 
and reasons make different games ideal. Bridge can be both the ideal game, say, for home play, 
and a terrible game, say, for the Olympics. But we do not only operate with the assumption that 
in different contexts there will be different ideals. We also accept that there can be different 
ideals in the same contexts. For me Bridge is the ideal card-based game with simple rules and 
complex strategy. But someone else can just as easily think poker fits these contexts better; they 
can think poker is the ideal game given the same contexts. While we may then disagree and try 

                                                 
65 “All right: the concept of number is defined for you as the logical sum of these individual interrelated concepts: 
cardinal numbers, rational numbers, real numbers , etc.; and in the same way the concept of a game as the logical 
sum of a corresponding set of sub-concepts.”—It need not be so…To repeat, we can draw a boundary—for a special 
purpose. Does it take that to make the concept usable? Not at all! (Except for that special purpose). No more than it 
took the definition: 1 pace = 75 cm to make the measure of length “one pace” usable,” Wittgenstein, Philosophical 
Investigations, pars. 68-69.   
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to persuade each other that our interpretation and evaluation of the contexts is right, we have no 
problem assuming that the same context can yield different ideals.66  

These observations about games might help us to see how odd it is to automatically make 
marriage the normative ideal of intimate life. For example, many lives can provide a 
commitment to care. But marriage need not be the ideal life. Marital and non-marital 
lives’ different visions of committing to care are constitutive of different forms of life. A triadic 
relationship’s commitment to care relies on having more than one person to care about and for. 
Parental care is defined by refusing to fulfill or satisfy, to care for, the sexual needs of the child. 
Friendship is sometimes defined by the lack of sexual, physical, or economic care, while at other 
times these are important elements of the commitment between friends. A medical professional’s 
commitment to care might be at its best when there is a lack of intimacy between her and her 
patients.  

The point is that how these different forms of life define their commitments to care is 
important to these lives’ very existence. The triad, single parent, friend, friend with benefits, or 
medical professional are not living inferior versions or poor copies of married life because of 
their particular commitments to care, even though each differs from marriage’s version. After all, 
they are not trying to be marriages. It misunderstands each as a form of life to think of them as 
only aiming to be like marriage or to evaluate them only on marriage’s terms. A triad would drop 
one partner and get married if they wanted to be like marriage (either in general or in terms of 
their commitment to care). A triad would drop one partner if they understood care in the same 
way as a married couple. A single father who has consensual sex with his adult adopted daughter 
probably disgusts us. (I think that was Woody Allen…) Setting aside the immediate ick factor, 
part of our disgust might come from the fact that they misunderstand the nature of the parent’s 
commitment to care. As a father he should not be caring for his daughter’s sexual needs. 

Put the other way around, think about how repulsive it is to say that single fatherhood is a 
less valuable form of life than marriage because it does not involve sexualizing the person you 
care for. Friends would sign the marital contract if they wanted their friendships to be a marriage. 
A friendship might be a valuable way of life precisely because it does not rely on some outside 
force or pre-determined guarantee to sustain its commitments to care. A friendship with benefits 
deteriorates when it tries to mimic a marriage because this form of life can exist only outside of 
marriage.  

When we look at the relationships between marital and non-marital lives as one of family 
resemblances we can see that marriage’s particular vision(s) of “commitment” and “care” are not 
inherently more essential, important, or true versions than those found in non-marital lives. The 
vision(s) of “commitment” and “care” found in marriage, then, are not the ideals or 
standards against which non-marital lives commitments to care must be evaluated, or through 
which their commitments must be rendered legible as commitments. Nor is there a Platonic ideal 
of “Commitment” or “Care” shared between marital and non-marital lives. Marriage might 
emerge as the ideal of intimate life in particular contexts, but it would be the ideal only in those 
particular contexts and not eternally, for everyone. And reasons would have to be given in 
support of making marriage and its vision of committing to care the measure against which we 
are to judge all other forms of life within those particular contexts (which is decidedly not being 
done in Obergefell). Yet, even in contexts where marriage’s commitments to care might appear 
as the ideal, other lives’ commitments might be ideals as well. Remember, no context is able to 
                                                 
66 “If someone were to draw a sharp boundary I could not acknowledge it as the one that I too always wanted to 
draw, or had drawn in my mind,” Wittgenstein, Philosophical Investigations, par 76. 
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stipulate its interpretation and definitively elevate one possibility above all others. For example, 
committing to care to one other person might seem like the most practical way to distribute tax 
and healthcare benefits. But it seems at least as practical to distribute these benefits regardless of 
the commitments to care one makes at all. For some, State recognized commitments are the ideal 
way to distribute benefits. For others, the ideal way to distribute benefits is through personhood 
regardless of commitments. Even the seemingly simple context of “what is practical” can 
generate many plausible ideals. 

The ever shifting possibilities for what is and makes the ideal life also means that 
not every life must be defined by or include “committing to care” in order to be valuable. Non-
marital lives might share other of marriage’s ascribed attributes such as affection, 
attraction, care, commitment, companionship, connection, dignity, expression, intimacy, safe 
haven, security, sentiment, spirituality, support, and/or understanding, among other things. 
Again, marriage’s versions of these things need not be the standard through which non-
marriage’s virtue becomes legible. The differences are as important as the similarities and should 
not be suppressed. Indeed, non-marital lives need not share any of the attributes ascribed to 
marriage by the Court in order to be valuable. Hide-and-Seek is not a bad game for having 
nothing in common with Bridge. Put another way, the Court might attribute to marriage a host of 
inherently beneficial functions that make marrying a valuable intimate life, but the Court’s list is 
neither necessary nor sufficient for a life to be valuable. Even when marriage is a valuable form 
of life, it is not necessarily the most or only valuable one. Marriage might do many splendid 
things for individuals, but other forms of life can do these things and do them as well as 
marriage. Marriage might be valuable for particular reasons, but these are not the only reasons a 
life might be valuable.  
 
 
Conclusion 
I have offered two paths for de-privileging marriage as both a normative ideal and a socio-
political practice. On the one hand, I displaced marriage as the normative ideal by challenging 
the reasons for its normativity. Marriage does not inherently, essentially, or necessarily function 
to improve our lives. Marriage, like any other form of life, sometimes fails us; sometimes does 
not live up to its expectations, aspirations, or idealizations. On the other hand, if we assume 
marriage does enhance people’s lives by generating a host of beneficial effects, other forms of 
life can generate these, and other, beneficial effects as well. When we stop automatically placing 
marriage at the normative center or apex, we can see how odd it is for us to assume that it is the 
ideal of intimate life simply because it might do good things for some people. What does a 
political and social world look like that refuses to grant marriage de facto privileges based on the 
assumption of its normativity? 

One such world might be a place where State recognition is proliferated. It seems like a 
break for freedom and equality to be recognized as exactly "what you are”: a hetero, homo, bi, 
pan, demi, or a-sexual/hetero, homo, bi, pan, demi, or a-romantic in a (non)monogamous 
marriage, (non)monogamous non-marriage, closed or open polyamorous relationship, 
cooperative (childrearing) household, friendship with benefits, fuckbuddy situation, or no 
relationship at all (to name only a few possibilities). But extending rights to each identity and 
relationship means defining membership in that identity and relationship. The State would have 
to precisely define the terms of membership in an intimate relationship in advance. That is, the 
State would have to grant recognition to and through a laundry list of newly created relationship 
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categories. These definitions will exclude some who might belong and set up normative 
standards against which members are evaluated based on how well they conform. In addition, 
this list would also exclude from Sate recognition as of yet un-thought relationships as well as 
existing relationships that are unintelligible through current matrices of meaning.  

Instead of trying to articulate and stipulate the full list of intimate relationships that 
deserve recognition, maybe the State should withdraw from intimate lives altogether and let 
sexuality be a space of un-or-under regulation. Removing the State from intimate lives is another 
way of reaching the goal of granting marriage’s privileges to other forms of life based on their 
equality. Remember, marriage is seen as justly granting benefits to the married, which are denied 
to the unmarried, because marriage is the normative ideal of intimate life. Having shown that 
marriage is not the normative ideal of intimate life, marriage should not have privileges that are 
not made available to other forms of life. Instead of attaching rights and recognition to particular 
forms of life, as suggested earlier, perhaps the State should provide these benefits to individuals 
and simply not worry about what kinds of intimate lives they make within a lawful realm. After 
all, what does my sexuality or the relationships I (do not) form have to do with my right to fair 
taxes, healthcare, or the ability to control how my wealth is distributed after my death? 

Notice that disaggregating certain privileges from particular forms of intimate life does 
not rob the State of its ability to regulate specific harmful sex acts, such as rape. Rather, the 
State’s regulatory powers are confined to particular modes and uses instead of reaching across 
the whole field of sex and sexuality. The question as to which particular forms of life may or 
may not be subject to State regulation based on a legitimate interest is one I cannot answer and 
one that cannot be answered in advance. Certainly the State will have legitimate interests in 
regulating some forms of intimate life. My goal is only to examine how the State should respond 
to the decentering of marriage as normative. That is, how should the State deal with the many 
forms of life that, prima fascia, it can have no legitimate interest in regulating? 

Put another way, how should the State treat equal forms of life equality? Should it 
recognize each in their particularity and through this formal recognition confer privileges? No. 
This leads to exclusion, marginalization, and stigma. Rather, the Sate might want to adopt an 
agnostic position vis-à-vis these intimate lives. It might want to let individuals be the bearers of 
the rights currently tied to the institution of marriage. In doing so, it could extend our liberty a 
great deal, while remaining within the confines of modern political life. Critically, the State’s 
withdraw might tie equality to liberty. We would be able to make intimate relationships of our 
choosing. And whatever choices we make would be worthy of rights. The relationships we form 
could be valuable on their own terms, without having to make them legible on marriage’s terms. 
The choices we make could be deemed important because they are our own choices, regardless 
of what intimate lives we make. The intimate relationships we form and the identities we adopt 
would not need to conform (so fully) to pre-established identity categories, norms, or grids of 
intelligibility.  

Lest we scoff at the impracticality of the State releasing its monopoly on the recognition 
and protection of intimate lives as impractical, I would like to point out that the increased 
recognition of intimate lives is not practical either. The State could regulate the new found 
plurality of relationships in one of two ways. Either the legislation, policy, and jurisprudence 
would become massive in an effort to account for each possibility either up front or ad hoc. Or 
these bureaucratic tools would be too vague to be of any specific use.  In both cases, regulating 
leads to the exclusion of some possibilities and particulars and to the only redress being more 
legislation or litigation. State-based normative ideals of intimate life do more harm than good. 
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Let's do away with the tie between particular forms of intimate life and rights and privileges. 
Instead, let’s give them to the people to do with what they will, and in this move help realize the 
“full promise of liberty” Obergefell aims for but cannot guarantee.67 
 

                                                 
67 Obergefell v. Hodges, 14. 
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Conclusion: Identity Politics Tomorrow 
 
In this dissertation I have explored how unitary and normative formulations of identity can lead 
politically animated identity-based groups to subordinate and stigmatize some of their members 
through their very mobilization for greater freedom or equality. I have also offered theoretically 
informed languages and practices that might relieve or reduce identity’s injurious effects in 
political mobilization. 

For example, Wittgenstein’s theory of linguistic meaning served as the basis for a non-
unitary, less normative formulation of identity. This understanding of identity allows us to 
imagine and participate in an identity-based group as a coalition among an identity’s variously 
constituted members instead of as a group to which one belongs by virtue of some always 
already shared characteristic that defines members as such. As coalitions, identity-based groups 
might exclude fewer people who identify as members even when they do not satisfy 
predetermined, supposedly universal and definitive membership criteria. And those who 
participate in identity-based coalitions might be less regulated based on how closely they 
conform to the identity’s normative ideal, since a singular, universal ideal does not exist when 
each constitution of membership is as contingent, contextual, partial, and incomplete as the next. 

Let me be clear about how my turn to Wittgenstein relates to intersectional approaches to 
identity politics, such as those by Kimberlé Crenshaw, Anna Carastathis, or Patricia Hill 
Collins.1 Like these thinkers, I am looking for what might hold identity-based groups together 
through their differences. Our shared goal is to resist reunifying the group around a single vision 
of identity or a common characteristic that exists beneath or above differences. However, I think 
Wittgenstein helps us remember that identities are constituted through difference all the way 
down, as it were. That is, Wittgenstein explicitly destabilizes identity categories themselves. 
Family resemblances illustrates how “race” or “gender” are not essentially separate categories 
which then co-constitute specific identities through their particular intersections.2 Rather, “race” 
and “gender” themselves emerge as coalitional identities, as identities formed through varying 
similarities and differences among members. I use Wittgenstein to accomplish a goal set by 
intersectional theory. I aim to develop “a methodology that will ultimately disrupt the tendencies 
to see race and gender as exclusive or separate,” as Kimberlé Crenshaw herself sought to “by 
tracing the categories to their intersections” in her groundbreaking article “Mapping the 
Margins.”3  

Wittgenstein is not being offered as a better way of illustrating that identity-based groups 
are “in fact coalitions, or at least potential coalitions waiting to be formed” around a vision of 
“race as a coalition between men and women of color” or as “a coalition of straight and gay 
people of color” for example.4 He provides a different path for seeing how political identity and 
its groups might operate as coalitions. His linguistic theory of meaning is another way of linking 

                                                 
1 Anna Carastathis, “Identity Categories as Potential Coalitions” Signs 38, no. 4 (2013): 941-965; Kimberlé 
Crenshaw, “Mapping the Margins: Intersectionality, Identity Politics, and Violence against Women of Color,” 
Stanford Law Review, 43, no 6 (1991): 1241-1299. 
2 In intersectional approaches Black women are “Black women” and not “genderless Black beings” plus “woman 
who is Black.” But Carastathis points out that “race,” and “gender” tend to remain distinct categories which are 
woven together in particular ways to yield a specific Black woman’s identity. Race is not co-constituted by gender, 
but this Black woman’s “Black-ness” and “woman-ness” are. For example, Carastathis, “Identity Categories,” 942-
943, 946, fn.6. 
3 Crenshaw, “Mapping the Margins,” 1244. 
4 Crenshaw, “Mapping the Margins,” 1244. 
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naming practices to the power dynamics that make certain political practices possible, likely, 
valuable, or reasonable.  

However, the temptation of Wittgenstein’s language games is to treat identity as only a 
concept, as if it did not also have material and experiential dimensions as well. Thinking only in 
terms of a language game, we might forget that identity is constituted, in part, by its recognition, 
and specific identities come into being, in part, through the recognition of those who have them 
and their others. In other words, family resemblances might urge us to see identity and its 
constitution as essential or apolitical. Identity takes on meaning through overlapping similarities 
and differences. If asked, we could say “Amara and Betty are women because they both have X. 
But Amara and Cheri are women because they share Y, which Better does not have. And Betty 
are Cheri are women because they share Z, which Amara lacks.”  

This understanding of how identity takes on meaning overlooks a critical assumption. It 
assumes we already know that we are dealing with two cases of membership, and it defines our 
job as ascertaining why or how both count as members. The imagined scenario is one in which 
we see two people of different races, classes, and sexualities, but already know without a doubt 
that each person is a woman. The task before us is to figure out what a Black, middle-class, 
lesbian and a White, working-class, heterosexual woman have in common “as women.” But what 
happens when membership is not determined in advance? Suppose the question is not “what 
makes these two people members of the same identity” but “what processes, events, or 
conditions (might) bring these two into sharing an identity?” What happens when we are not 
engaged in mapping the relationships between instances of a concept but in figuring out a 
concept’s boundaries?   

When the focus is on how concepts take on linguistic meaning, the embodied and 
embedded people who “play” language games might vanish. Many possibilities for membership 
might exist, but particular criteria are established as the standards for specific identity-based 
groups.5 Who formulates, shapes, or decides on specific membership norms within a given 
language game? Power might be non-subjective, in that no one stands outside of language games 
and exercises absolute control over them. But power is also intentional, in that some actors can 
decide which of the many games is being played for a particular purpose, which standards of 
membership will be used for that purpose, and which resemblances are significant, that is, which 
people count as members. How are these actors able to exercise this control? Is everyone an 
equal “participant” in the game? Are some more powerful “players” than others? What effects do 
material, social, or discursive stratifications have on or in language games? Can anyone decide 
there are family resemblances? By what authority or through what exercises of power do 
resemblances emerge? How are competing judgments resolved? Presumably the questions “is 
there a family resemblance here” and “why” are subject to discussion and debate. Whether there 
is membership in a particular case and why/why not are questions that must still be asked. 
Constituting identity through family resemblances is as political as constituting identity through 
a predetermined distinguishing characteristic that is supposedly shared among members qua 
members. Thus, we need to know how we should discuss and decide if there are family 
resemblances in particular cases. 

Habermas’s discourse ethics provided the basis for developing such a normative model. I 
refigured discourse ethics to offer ways of speaking and listening that are capable of de-centering 

                                                 
5Whether that group is a social gathering (a music festival for women only), a politically-animated group (the HRC), 
or a legal class based on status (homosexuals in Obergefell), to list only three examples of “identity-based group” I 
have explored in this dissertation.    
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norms of identity as members discuss and decide what a member is and what members needs for 
justice. These norm de-centering practices can open up space for non-normative members to 
participate in their own voices and from their own perspectives, confident that their contributions 
will be given the same respect and consideration accorded to those who more closely conform to 
the identity’s normative ideals. Through discourse ethics, we are able to mediate, or at least 
moderate, some of the stratifications that can distort discussion and decision making processes 
concerning norms’ validity. Discourse ethics can help de-center identity’s norms to enable 
discussions that do not unintentionally privilege some over others. Discourse ethics seeks to 
establish equal discursive power among each of an identity’s variously constituted members as 
those members discuss what members are or ought to be. It seeks to ensure fair “play” in 
language games.  

But Habermas does not just support Wittgenstein. Wittgenstein’s family resemblances 
might help create the subject of discourse ethics. Remember, discourse ethics seeks to ensure that 
only the force of the better reasons lead to intersubjective agreement about particular norms’ 
validity. It offers a set of practices that aim to create free and equal participation among all who 
are affected by a norm in order to allow reason to motivate agreement. Free participation means 
any argument, belief, claim, evidence, logic, or truth can be questioned by anyone. Free 
participation thus also means that anyone can introduce any argument, belief, claim, evidence, 
logic, or truth. Taken together, free participation means everyone is entitled to participate as an 
embodied and embedded individual; there are neither ahistorical Kantians nor monological 
Rawlsians here. Equal participation means that every participant it regarded as an equal within 
the discussion and decision making process. Your lifeworld, social position, material status, or 
constitution of identity do not make you and your arguments inherently unreasonable, less 
convincing, silly, improper, unacceptable, besides-the-point, or unrepresentative (particular, 
selfish, self-serving, factional?). Through discussion you may fail to convince others, but the 
point of equal participation is that you are not deemed unconvincing from the start (and so either 
prohibited from actually speaking, or allowed to speak knowing no one is listening, or required 
to suppress your particularity and speak based only on what is common to you and more 
“reasonable” members). 

So, if discourse ethics is to have any chance at succeeding, it needs participants who are 
able and willing to suspend their belief that their constitution of the shared identity and their 
vision of justice for the group are the best, proper, or true standards. Put another way, discourse 
ethics needs to be able to disrupt, displace, loosen, or open up discourses that establish subjects 
who are secure in their identities. But discourse ethics also needs subjects who are able and 
willing to suspend their belief that their forms of reasoning and standards of judgment are the 
best, proper, or true standards. Put in terms of identity, discourse ethics needs subjects who can 
suspend their belief in having the best, proper, or true version of the identity “a reasonable 
person.”6 

Although “a reasonable person” is presented as an identity that is universal, ahistorical, 
and, critically, abstract, it carries historically specific normative standards as surely as the 
identities “man” or “woman” do. Men and women, Blacks and Whites, gays and straights can all 
be “a reasonable person,” the story goes, if they just conform to this identity’s norms such as 

                                                 
6 It also needs to be supplemented by practices that get people to the table in the first place; after all, free and equal 
participation does not mean much if you are excluded from the outset by the political group’s administrative 
structure, having to work while the group meets, or living in a situation that makes your participation dangerous, if 
not impossible. 
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being a dispassionate, utility maximizing strategic calculator, who uses causal thinking, analytic 
schematics, and “objective” evidence, which is known through (physical) science or deductive 
logic.7 But, of course, these expectations about what a reasonable person is and ought to be are 
neither universal nor abstract. They are the products of history and culture. They conceal within 
them a particular expectation about what “a reasonable person” is and ought to be, which turns 
out to be a White, cis gender, heterosexual, bourgeois man.8  Discourse ethics thus tries to 
subject these subjects to question through the “free participation” requirement: Anyone can 
challenge these particular norms of reason as universally valid. Discourse ethics also tries to 
allow other constitutions of “reasonable person” to participate according to their different 
standards of reason through the “equal participation” requirement: Everyone must be assumed to 
be “a reasonable person” even if their identity is constituted by different norms.   

It is not enough to bring these discourses of identity (and reason) to light. Discourse 
ethics depends on subjects who are able and willing to displace the self-assured identities they 
have. Now, current discourses of identity create subjects who can and do suspend their assurance 
since where there is power there is resistance.9 But such resistance is constrained, made difficult, 
rendered counter-intuitive or seemingly impossible through discourses that constitute identity’s 
true nature as unitary and normative. Discourses of unitary and normative identity constitute 
subjects who might want to use discourse ethics in good faith but who face unconscious, 
affective, or other non-rational limits to their ability to inhabit other people’s lifeworlds and their 
ability to treat others’ reasoning with as much consideration and respect as their own. These 
limits come from their own lifeworld, that is, from the background knowledge they have about 
“how the world really is.” In this case, discourses of unitary and normative identity knowledge 
about the world that makes it difficult for individuals to suspend their assurance that their version 
of an identity is normative for all precisely because such self-assurance is natural, normal, or true 
for them given what they know about identity’s true nature (e.g. identity is defined by a common 
characteristic shared among all members qua member; we can identify this common trait if just 
“factor out” others; an identity’s true or proper constitutive characteristic will and should 
transcend differences). 

 And here is where Wittgenstein comes in. His linguistic theory of meaning provides the 
groundwork for developing a discourse of identity that constitutes subjects differently and that 
might be able to disrupt, de-center, unravel, deflate, or loosen the hold of current discourses of 
identity. Family resemblances produce identities that are contextual, contingent, partial, and 
incomplete. What kinds of subjects might bear such identities? How might subjects relate to 
identity as family resemblances? We could imagine that identity is not a stable, fixed, universal, 
and unifying phenomenon for these subjects. Maybe they are “used to” membership being 
slippery, flexible, and imprecise. They might be “comfortable” with not fully inhabiting or 
completely belonging to an identity category. The subjects of family resemblances, then, might 
be better “prepared” to engage in discourse ethics.   

                                                 
7 Jürgen Habermas, The Theory of Communicative Action, Volume 1: Reason and the Rationalization of Society, 
trans. Thomas McCarthy (Boston: Beacon Press, 1984), for example. 
8 Kathy E. Ferguson, The Man Question: Visions of Subjectivity in Feminist Theory (Berkeley: University of 
California Press, 1993); Genevieve Llyod, The Man of Reason: “Male” and “Female” in Western Philosophy 
(Minneapolis: University of Minnesota Press, 1984); Linda Nicholson, Gender and History: The Limits of Social 
Theory in the Age of the Family (New York: Columbia University Press, 1986).  
9  Michel Foucault, The History of Sexuality, Volume 1: An Introduction, trans. Robert Hurley (New York: Vintage, 
1978), 95. 
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For one thing, they might be less likely to rigidly believe in their particular constitution of 
an identity’s normativity. Recall, family resemblances make identity less normative.10 If identity 
is not or should not be rigidly normative, then it is probably easier to suspend one’s assurance in 
the correctness of one’s identities. If you think that your version of an identity is just one version 
of many and not necessarily the best or most proper version—or at least, not the version 
everyone should conform to—then I imagine it easy to say “Ok, let me set aside the way I 
understand membership and try to see it from your perspective.” Put baldly: family resemblances 
seem to discourage defensiveness about one’s particular constitution of identity; they seem to 
encourage an openness to the possibility of other constitutions being as valuable or valid as one’s 
own. 

Another way the subjects of family resemblances might be better suited to discourse 
ethics is their “comfort” with the unknown as potentially related to them. Family resemblances 
produce meaning through the overlapping of similarities and differences between examples. But 
a strict correspondence or logical equation is not always going to exist. How instances of a 
concept, or constitutions of an identity, resemble each other is not always clear through 
deductive, analytic, rationalistic reasoning. Sometimes family resemblances need imagination, 
analogy, metaphor, narrative, affect, creativity, metonymy, and a host of other non-rational 
approaches to grasp (potential) connections, areas of overlap, similarity, or the importance of 
difference. What is the logical connection between uses of “feed” in the phrases “Feed the 
meter” and “Feed your child”? 11 Subjects of family resemblances, then, might be “more 
practiced” in this kind of reasoning. Indeed, they might be “more inclined” to see these non-
rationalistic intersubjective practices as forms of reasoning in the first place. 

I’ve been narrating Wittgenstein’s contributions to Habermas through agent centered 
language. Subjects are “comfortable,” “prepared,” “familiar” and so on. They (know how to) 
consciously, willingly, autonomously do things. This language is meant to convey how the 
subjects of family resemblances are constituted through a discourse of identity that produces 
different truths about identity than discourses of unitary and normative identity; a discourse of 
identity that creates different background, unthematized, un-conscious knowledge about how the 
world “is” when compared to the world produced by discourses of unitary and normative 
                                                 
10 Any constitution that claims to be the ideal for all can be shown to exist as the ideal only for a particular reason 
and not per se, and, even then, others might still define the identity’s ideal for that reason in another way. A non-
unitary identity cannot be elevated to the status of true because it will always be exposed as partial, contingent, 
contextual, temporary, and incomplete. As opposed to a unitary identity which, while also partial etc., is able to 
disavow and conceal its incomplete nature through the “knowledge” that identity is defined by that which is shared 
by all members. This truth contains the corollary: those who do not have the characteristic are not members. 
Therefore, although a particular constitution of identity will exclude some who might claim to belong, and so appear 
partial, this is not actually the case. Those who are excluded are not “real” members because they do not have the 
characteristic. Unitary identity thus establishes itself as universal and complete by establishing its exclusions as 
necessary and the excluded as always already non-members. All real members are always already accounted for 
with unitary identity; so, unitary identity cannot be partial because those it excludes are not members (no matter 
what they might claim). 
11 The meter doesn’t hunger. The child can’t eat money. Nor does the meter “eat” money in the same way a child 
does. If you just crammed food into your babies’ mouth you would be feeding your child in the wrong way. But that 
is how one feeds the meter. If “feed” means “give food to” or “supply (a machine) with material, power, or other 
things necessary for its operation” how do we get to this “or” from a strict correspondence between the two 
instances, that is, from a perspective that unifies the two definitions based on what is the same about machines and 
babies? One answer lies in the “body as machine” metaphor. Meaning is established through similarity which is 
created through metaphor not logic (assuming for the moment the rhetoric/logic binary which has long since been 
deconstructed but still haunts us) 
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identity. This knowledge, in turn, helps shape, inform, structure, excite, make (im)possible, 
(dis)incentive, prioritize, occlude, obscure, and render good, (un)valuable, (in)effective, obvious, 
self-evident, or counter-intuitive certain (intersubjective) practices. For example, the subjects of 
family resemblances might be “better able” to undertake ideal-role taking because this is a 
practice that they are “familiar” with, since, for them, identities are produced through the 
overlapping of similarities and differences, which requires them to see the world from others’ 
perspectives “more frequently” than is required of subjects for whom identity is established by 
way of a predetermined characteristic common to all members. To belong with a family 
resemblances model means undertaking the work of elaborating overlaps. Even if you think the 
other is responsible for finding a resemblance between her and you, you cannot be sure that it is 
not the other way around, and that it is you who needs to elaborate your resemblance to her to 
secure your membership. But this work is not required of the subjects of unitary identity. Identity 
is not “like this” in the world constituted through unitary identity discourse. Members have the 
characteristics and non-members do not. Thus, the subjects of unitary identity discourse are not 
required to see the world from the perspectives of those excluded from membership in order to 
know how and why they are members and their others are not. These subjects are not in danger 
of encountering an other and suddenly finding themselves as the non-member. In comparison, 
then, the subjects of family resemblances would be “better suited” or “more prepared” for 
discourse ethics’ ideal role-taking than the subjects of unitary identity discourse.12 

Family resemblances might help individual subjects be constituted “not like that” but by 
other principles, measures, and practices. But family resemblances also provide the ground for 
thinking about and assembling identity-based groups. With a non-unitary, less normative 
identity, an identity-based group can be treated as a coalition among variously constituted 
members instead of as a gathering together of those who always already share an identity by way 
of a predetermined distinguishing characteristic common to members qua member. As coalition, 
members can belong in many ways and for many reasons. Critically, membership is fluid not 
fixed. A member can belong through different characteristics at once. A member can belong 
based on different characteristics over time and in different contexts. A member can differ from 
other members as well as from herself and might still belong. Coalitional identity-based groups 
preserve differences among members. Coalitional groups also preserve identity’s internal 
differences. These groups do not fix one vision of membership as that which is shared by all 
members; rather, coalitional groups allow identities’ meanings to change and shift as members 
come and go. Coalitions allow identity to signify in different ways at once by gathering variously 
constituted members and allowing identity’s meaning to emerge through the overlapping 
similarities and differences among these embodied individuals.  

Coalitions also create space for different members to belong as equals. There is no “right 
reason” to join a coalition that makes you a better member than others. Joining ACT UP to fight 
AIDS because you are vulnerable to the disease based on your sexuality is not a “better” or 
“more proper” reason to join than joining because you are disgusted by your government’s 
callous betrayal of its citizens, or because you believe you cannot have a Black politics based on 
the continued suffering of queer Black people, or because you see AIDS as one part of an 
intersecting set of systems that subordinate and stigmatize sex workers and sex. Likewise, 
treating identity-based groups as coalitions might help ease the normative regulation of members 
through their belonging. When any constitution is partial, incomplete, contingent, and contextual, 
                                                 
12 I should say “in general” since some subjects of unitary identity are prepared for this work and I can imagine that 
some subjects of family resemblances would not be. 



122 
 

it is hard to claim that it is the standard for all. Without a universal standard there might be more 
room for different versions.  

But are coalitional identity-based groups politically practical? Can they be mobilized for 
identity-based political projects without this mobilization recreating, reinstalling, or depending 
on a unitary and normative formulation of the group’s identity? It seems if women, homosexuals, 
or African Americans want to mobilize for women, homosexuals, or African Americans then 
they need to know who members of these identities are. Can you mobilize without knowing in 
advance who is or could be a member? How might the desire or need to preserve this ambiguity 
shape a political project’s articulation, goals, strategies, and tactics? I used Obergefell v. Hodges 
to examine how we might refigure identity-based group’s political projects in ways that resisted 
unitary, normative identities. I argued that Obergefell’s rhetorical construction depends on a 
unitary, normative (homo)sexual identity in order to prevent the decision from being used to 
secure rights for non-marital forms of intimate life, including “being single.” But the case’s legal 
reasoning remains valid even if (homo)sexual identity is not distinguished by a shared 
characteristic all (normal) members (ought to) have.  

Coalitional identity might have helped lead social movements away from framing 
Obergefell as only about gay marriage. Coalitional identity might have also helped the Court 
expand its imagination as to the importance or scope of Obergefell. To be clear, as a point of law 
the case is only about same-sex marriage. The Court cannot be faulted for its focus on marriage 
and the Constitutionally of same-sex marriage. I am suggesting that the petitioners appear to the 
Court as representative of all homosexuals because identity is unitary and normative within 
marriage equality discourse. What makes Obergefell a homosexual is taken to constitute all 
homosexuals. And so, what Obergefell needs for justice must be that which all homosexuals 
need. But what if the petitioners were only one kind of homosexual? What if membership in the 
class based on status (homosexual) did not depend on one characteristic but could be obtained in 
different ways? And what if different members needed different things for justice? That is, what 
if access to same-sex marriage could secure justice for some homosexuals without being either 
necessary or sufficient for justice for all homosexuals?  

These questions illustrate how a coalitional identity might shape a different approach to 
Obergefell. Maybe LGBT groups do not make their claims in terms of “being like everyone else” 
because it is no longer “common sense” that queers are “like” heterosexuals, that heterosexuals 
are “like” each other, or that any constitution of these two sexual identities is normative for all 
members. Maybe LGBT groups avoid positioning marriage as the normative ideal of intimate 
life in their effort to show that they are injured by their exclusion from it because a lack of 
political unity is no longer seen as a failure but a condition of possibility for political 
mobilization. Maybe the Court still rules on the limited legal question of same-sex marriage, but 
is more considered in its normative judgments because it treats the injured group as composed of 
heterogeneous members with different, but equally valuable, forms of intimate life. Or maybe the 
Court can see the petitioners as one kind of homosexual injured through their identity in a 
specific way. This vision might allow the Court to resist making its legal pronouncements in 
ways that universalize these particular homosexuals’ experiences of injustice to all members 
because it no longer equates the “particular” and “specific” with “bad” (as it does when the 
universal, the abstract, or the general are “good”). 

But Obergefell has been written. What can we learn from how LGBT groups could have 
mobilized for same-sex marriage and from how the Court could have responded? How could 
other politically animated identity-based groups mobilize in ways that resist (recreating) unitary 
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and normative identity? Perhaps we need to think about how coalitions in general mobilize. 
Sometimes they undertake diverse projects with the goal of satisfying the needs of all 
members.13 Larry Kramer described ACT UP as “democratic to a fault…people came and said, 
we want to start this [committee or project], or we want to start that – fine.”14  As long as “they 
were focused on [AIDS] great….I tried to steer it, but after a while, I didn’t have any power to 
do that but you know, you can influence things and welcome things.15 So, ACT UP mobilized 
for less expensive AIDS medication, patients’ rights, government funding for AIDS research, 
faster access to research and drugs, scientific objectivity, educational awareness about causes and 
prevention of AIDS, to name a few.16  

Identity-based coalitions could, and do, pursue a similar strategy. But identity-based 
groups will need to be careful that they do not end up proliferating and disseminating unitary and 
normative identities through this strategy. Consider the HRC as an example of an identity-based 
group that, at times, seems to function as a coalition of homosexuals instead of as a group of 
predetermined members. After all, the HRC supports many LGBT political projects. And it has 
never explicitly claimed that marriage equality is the only thing homosexuals need for justice. 
The HRC as coalition draws together differently constituted homosexuals to mobilize for various 
LGBT agendas. The HRC does not stipulate what a homosexual is and should be nor does it 
assert that one project is necessary for the advancement of all homosexuals. And yet, as this 
dissertation has shown, the strategies and tactics used by the HRC in pursuit of marriage equality 
did stipulate what a homosexual is and should be and asserted that all homosexuals must need 
marriage equality if they are to be free and equal. The group itself might be a coalition but it 
mobilizes members on the basis of unitary and normative homosexual identity. Or maybe, 
unitary and normative homosexual identity is produced through the particular strategies and 
tactics used by the group. In either case, the group’s commitment to its members’ diverse 
(homosexual) identities is undermined by their mobilization for a particular project.  

But if the projects themselves are not taken to be stable, not taken to be for a single kind 
of member, perhaps the group can avoid reinstalling a unitary and normative identity. Here ACT 
UP provides a valuable counterpoint to the HRC. Consider ACT UP’s continued work for less 
expensive AIDS medication. This project does not depend on or produce a unitary and normative 
homosexual identity. Monogamous, slutty, vanilla, kinky, sissy, or butch—none of these are or 
need to be set as the normative ideal for the purpose of securing less expensive medication. Even 
the monogamous homosexual, who is made normal in marriage equality, is not privileged as 
such in this project. For the purpose of securing less expensive AIDS medication what would a 
“normal” homosexual be? Indeed, we might notice that this project resists unitary and normative 
identity itself. Many people need less expensive AIDS medication for many reasons. A working-
class, HIV+ expectant mother has a different interest in AIDS medication’s lowered cost than a 
middle-class, HIV- Party-n-Play twink. And which member of this group is the standard? Are 
homosexuals the normal population that is vulnerable to AIDS? But what do we make of the 
African pandemic? Can you say men are the normal population when women are frequently 
infected as well? Perhaps coalitional identity-based groups need to mobilize their members for 
                                                 
13 Larry Kramer, interview by Sarah Schulman, ACT UP Oral History Project, Mix: The New York Lesbian and 
Gay Experimental Film Festival, November 15, 2003. Accessed on October 4, 2017. 
http://www.actuporalhistory.org/interviews/images/kramer.pdf,  9. 
14 Kramer, “Interview,” 9. 
15 Kramer, “Interview,” 9. 
16 ACT UP, “Flyer of the first ACT UP action, March 24, 1987, Wall Street, New York City,” ACT UP. Accessed 
on October 4, 2017. http://www.actupny.org/documents/1stFlyer.html. 

http://www.actuporalhistory.org/interviews/images/kramer.pdf
http://www.actupny.org/documents/1stFlyer.html
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projects rooted in shared experiences of subordination or stigmatization without hoping to derive 
from these experiences a single interest common to all members or a single standard for 
belonging—both of which certainly make it easier to mobilize members but also less just. 
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