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ARTICLES

THE ENVIRONMENT AND FREE TRADE:
MEETING HALFWAY AT THE MEXICAN

BORDER

Malissa Hathaway McKeith*

If. INTRODUCTION

Environmental consequences from largely unchecked industri-
alization and population growth' at the United States-Mexico bor-
der have become a major impediment to passage of a Mexico-U.S.-
Canada Free Trade Agreement (FTA). Documented reports of ille-
gal hazardous waste disposal into rivers and drinking water supplies
have fueled debate on the effectiveness of existing regulations and
the need for greater enforcement. 2 Moreover, should the FTA be
ratified,3 industrialization will increase, heightening the probability

* Attorney and Environmental Practice Group Chair, Baker & McKenzie (Los

Angeles). The author provides environmental advice to U.S. corporations with opera-
tions in Mexico and Asia. The author wishes to extend her thanks and gratitude to
Nina Luban, also a member of Baker & McKenzie's Environmental Practice Group, for
Ms. Luban's research and assistance in completing this article.

1. Mexican and U.S. population census figures estimate that the population in
Tijuana will increase to 1,444,724 by the year 2,000 compared with 461,257 in 1980.
Estimates put the population of Ciudad Juarez, on the Texas-Mexico border, at
1,432,406 people by the turn of the century, compared with 567,365 in 1980. Mexicali
is estimated to have 1,034,910 by 2000 compared with 510,664 in 1980. See generally,
R. SANCHEZ, Environment: Mexican Perspective, in U.S.-MEXICAN INDUSTRIAL INTE-
GRATION: THE ROAD TO FREE TRADE (forthcoming in 1991) [hereinafter SANCHEZ].

2. NATIONAL SAFE WORKPLACE INSTITUTE (NSWI), CRISIS AT OUR DOORSTEP
19 (1991) (on file at the author's office). Citing a recent report from the American
Medical Association, the NSWI described the border as "a virtual cesspool and breed-
ing ground for infectious disease" largely attributable to "water and air pollution." Id.
See also Benant, Border Called 'Cesspool', Tucson Citizen, June 23, 1990.

3. In June 1990, President Bush and Mexican President Salinas endorsed the ob-
jective of a binational free trade agreement. On August 21, 1990, President Salinas
formally proposed initiation of negotiations for a free trade agreement between the
United States and Mexico. On September 25, 1990 President Bush notified the House
Committee on Ways and Means and the Senate Committee on Finance of his intention
to negotiate with Mexico, and of the Government of Canada's desire to participate in
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of greater environmental impacts.4

Solutions to environmental problems were being debated long
before FTA discussions commenced. Pending FTA negotiations
have focused and intensified that debate, with environmentalists de-
manding that the Bush Administration give priority to ecological
concerns. The White House has adopted the position that environ-
mental considerations should not be included in FTA discussions
and instead should be resolved through strengthening already ex-
isting agreements. 5

This article evaluates the need for additional resources, regula-
tory coordination and commitment in solving U.S.-Mexico border
environmental problems. Section II describes the maquiladora in-
dustry presently existing at the Mexico-U.S. border. This industry's
rapid growth and the environmental effects resulting therefrom are
the historical bases from which this article draws its conclusions
concerning the effectiveness of current regulations. Section III of-
fers a critical analysis of current Mexican and U.S. laws governing
or potentially governing environmental compliance at the border.
Section IV summarizes and evaluates a variety of proposals for
strengthening environmental compliance both within the current
regulatory structure and within the context of the FTA.6

the negotiations. See Press Release No. 1, HOUSE COMM. ON TRADE, COMM. ON
WAYS AND MEANS, 102d CONG., 1ST SESS., PRESS RELEASE No. 1 (Jan. 30, 1991)
[hereinafter PRESS RELEASE].

4. According to one area industry group: "It is reasonable to expect that trade
will increase between the United States and Mexico as a result of a free trade agreement
and that most of the environmental impact of that increased trade will fall upon the
U.S.-Mexico border." Report to the Border Trade Alliance's Coordinating Council
from its Environmental Committee 1 (Dec. 1, 1990) (on file at author's office).

5. In testimony before the Senate Committee on Environment and Public Works,
U.S. Environmental Protection Agency (EPA) Administrator William Reilly stated:
"We are in the process now of considering specifically how to ensure that the moment
we confront a free trade agreement between our countries, which promises as much
economically, it can also be one that improves and elevates the environmental stan-
dards, particularly affecting the 80 million people in Mexico who deal in many cases
with a very degraded environment.... We are in almost daily conversation with the
Mexicans about their environmental performance. I think we have gone into those dis-
cussions with the sense that we do not want to encumber the free trade agreement itself
if we can avoid that, if we can find an alternate means of insuring environmental com-
mitments that are satisfactory on these questions." Hearings on the Fiscal 1992 Budget
Request for the EPA Before the Senate Committee on the Environment and Public
Works, 104th Cong., 1st Sess. 56, 58 (Mar. 7, 1991) (statement of William K. Reilly,
EPA Administrator). Mr. Reilly also predicted that the FA will have a positive im-
pact on environmental problems along the border because it will raise the standard of
living and will attract business to the interior of Mexico and away from the already
overcrowded border zone. Id.

6. This article does not address issues concerning pesticide use in Mexico, poten-
tial depletion of Mexico's natural resources by U.S. entities if deregulation is allowed, or
the particularly sensitive issue of occupational health and safety problems associated
with worker exposure to toxic substances. For a general discussion of these issues, see
M. Kelly, D. Kamp & M. Gregory, Mexico-US. Free Trade Negotiations and the Envi-

[V/ol. 10:183
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II. BALANCING THE ENVIRONMENT AND
ECONOMICS: INDUSTRY'S IMPACT AT THE

BORDER

The maquiladora 7 program, also known as the Mexican In-
Bond or Twin Plant Industrial Program, permits foreigners to set
up a 100% foreign-owned and foreign-managed company that may
import, under bond and free of Mexican import duties, all machin-
ery, equipment, tools and spare parts required for its production
and export its end goods from Mexico to any country in the world.8

This industry represents Mexico's second largest source of foreign
exchange, or approximately $2.3 billion in 1988. 9 Only value-added
taxes are assessed on maquiladora products upon re-entry into the
U.S.IO

In 1988, the Instituto Nacional de Estaditicas, Geografia e In-
formdtica (INEGI) reported a total of 1,396 plants and 369,000
workers in the maquiladora industry. Nineteen ninety estimates are
1,857 plants and 449,587 workers."' The maquiladora industry has
also accelerated technology transfer to Mexico and indirectly added
to transborder economic development.' 2

Such economic growth, however, carries a price. Hazardous
substance use and generation has increased as maquiladoras have
diversified from simple assembly plants into heavier industry. 13

ronment: Exploring the Issues (discussion paper written for the Texas Center for Policy
Studies) (Jan. 1991) (hereinafter Exploring the Issues] (on file at author's office).

7. The term maquiladora derives from maquila, the Spanish word for
"handwork."

8. J. CHRISTMAN, The Maquiladora Industry and the Mexican Economy, in IN-
BOND INDUSTRY (1989). See also Industrial Strength Border Towns, Hispanic Business,
Mar. 1990, at 14. Non-U.S. foreign companies are taking advantage of the maquiladora
program through their U.S. subsidiaries. These include Japanese companies such as
Nissan, Toyota, Sony, Hitachi, Mitsubishi and Sanyo, and such European-owned com-
panies such as North American Phillips and Siemens Electronics.

9. Weintraub, The Maquiladora Industry in Mexico: Its Transitional Role, in 39
COMMISSION FOR THE STUDY OF INTERNATIONAL MIGRATION AND COOPERATIVE

ECONOMIC DEVELOPMENT 3 (1990) [hereinafter Weintraub]. Dr. Weintraub reports
that "[p]ersonnel employed in Mexican maquiladoras at the end of 1989 came to about
450,000. Total maquiladora exports in 1988 were $10.1 billion, [with] imported inputs
[at] $7.8 billion, for a value added figure in Mexico that year of $2.3 billion." Id.

10. The Tariff Act of 1930 governs the regulation of imports and exports. Items
806.3 and 907.0 of the U.S. Tariff Schedules allow for the duty-free re-entry of goods
assembled abroad from materials and components of U.S. origin. See Tariff Act of
1930, 19 U.S.C. §§ 1200-1677(k) (1988).

11. See D. Perry, The Maquiladora Industry: Generation, Transportation and Dis-
posal of Hazardous Waste at the California-Baja California, U.S.-Mexico Border 1-2
(1990) (unpublished paper submitted to the California Department of Health Services
Toxic Substance Control Program; on file at author's office) [hereinafter Perry].

12. Weintraub, supra note 9, at 5.
13. For example, according to INEGI, the furniture-related sector has increased

547%, and electronic equipment and parts manufacturing has increased 271%. See
Kraul, A Warmer Climate For Furniture Makers, L.A. Times, May 14, 1990 at Dl.

1991]
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Under Mexican law provisions discussed in Section III, infra, ma-
quiladoras are required to export waste to the country of origin,
subject to certain limited exceptions. According to Dr. Diane Perry
of the University of California at Los Angeles School of Public
Health's Environmental Science and Engineering Program, how-
ever, understanding of how maquiladora-produced waste is dealt
with is uncertain at best: "Currently, it is not known whether the
majority of the hazardous waste generated by the maquiladora in-
dustry is receiving proper treatment and/or disposal.' 4 By com-
paring customs records reflecting the quantity of hazardous
substances imported to Mexico, Dr. Perry estimates that approxi-
mately 100,000 tons of hazardous waste are generated annually in
Baja, Mexico, alone.' 5 The nature and extent of waste treatment is
unclear since records from U.S. Customs and the EPA reflecting
transfer of waste to the United States are incomplete. The EPA's
Mexican regulatory counterpart, the Secretaria Desarrollo Urbano y
Ecologa (SEDUE) unfortunately also lacks specific information.16

Other environmental threats include critical water shortages
and potential groundwater contamination. For example, water ex-
perts estimate that the aquifer beneath El Paso-Ciudad Juarez,
which provides 90% of the drinking water to the area, may be
pumped dry within the next 10 years.1 7 Moreover, in February
1990, the U.S.-Mexico Nogales Water Project announced findings
of solvent contamination in groundwater in both Nogales, Arizona
and Nogales, Sonora.' 8 Although solvent contamination was only
slightly above the maximum contamination level established under
the U.S. Safe Drinking Water Act, 19 these findings suggest that
some illegal solvent disposal by either Mexican-owned companies or
maquiladoras has occurred. Press reports have documented numer-
ous other incidents of alleged environmental wrongdoing at the

The flight of furniture manufacturers from southern California is due largely to stricter
regulation by the South Coast Air Quality Management Control District against volatile
organic compound emissions. Id. at D4.

14. Perry, supra note 11, at 1-10.
15. Id. at 1-8.
16. See Sanchez, Contaminacidn Industrial en la Frontera Norte: Perspectivas para

la Dicada de los Ayios 1990, ESTUDIOS SOClOL6Gicos (1990) cited in SANCHEZ, supra
note 1, at 14. According to Dr. Sanchez: "SEDUE itself is severely understaffed and
underbudgeted. SEDUE, for example, lacks national, regional, or local inventories of
hazardous waste emissions from the maquiladoras or the domestic industry, and it lacks
control over the final destination of the waste. Thus, hazardous wastes are sometimes
dumped illegally into municipal sewage systems or landfills." Id.

17. See Neal, Anticipating Transboundary Water Needs and Issues in the Mexico-
U.S. Border Region in the Rio Grande Basin, in ANTICIPATING RESOURCE NEEDS AND
ISSUES OF THE YEAR 2000, (C. Sepulveda & A. Utton eds. 1982).

18. Letter from Dick Kamp, Border Ecology Project, to William Reilly, EPA Ad-
ministrator at 5 (Mar. 28, 1991) (describing findings of groundwater sampling) (on file
at author's office) [hereinafter Kamp Letter].

19. Codified at 42 U.S.C. § 300g-I (Supp. 1991).

[Vol. 10:183
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U.S.-Mexico border.20

Mexico's proximity to the U.S. can facilitate solutions to cer-
tain environmental problems. The high percentage of American
companies doing business in Mexico arguably creates an obligation
by the U.S. government to offer resources and facilitate compliance
with environmental laws. Some initial steps toward this end have
already been taken. The EPA provides training and resources to its
Mexican counterpart SEDUE. 21 Second, the high risk of cross-
boundary pollution has mobilized U.S. environmental groups to de-
mand change and to assist Mexican ecological groups in organizing
against greater unplanned industrialization. 22 Third, recognizing
the economic advantages of promoting a stable operating environ-
ment, corporate representatives and maquiladora trade organiza-
tions are donating resources and encouraging compliance by
members. 2 3 Industry itself is also a potential source of revenues to
improve border community infrastructures.

Despite the absence of empirical data documenting the maqui-
ladoras' full impact thus far on Mexico, certain themes are evident.

20. McDonnell, Border Boom Feeding Hazardous Waste Ills; U.S., Mexican Envi-
ronmental Agencies Rush to Quantify Problems and Identify Polluters, L.A. Times, Sept.
10, 1989, at BI, col. 4; Wright, Border Industry Provides Jobs, Faces Criticism on Envi-
ronmental Issues, Assoc'd Press Wire, May 14, 1989 (NEXIS, omni file) [hereinafter
NEXIS]; Do Border Plants Skirt Law?, Engineering News-Record, Mar. 9, 1989; Ecol-
ogy Agency Shuts Down 130 Companies for Dumping Waste, El Paso Times, Feb. 21,
1990; Intoxicating "Green Rocks" Part of Juarez's Plague of Waste, Assoc'd Press Wire,
June 24, 1989 (NEXIS); Gamboa, Officials Fear Spread of Health Problems From Bor-
der, Assoc'd Press Wire, Oct. 22, 1989 (NEXIS); Wallace, State Loses Track of Toxic
Waste Shipments, L.A. Times, Dec. 5, 1989, at Bi, col. 2; Kennedy, Teeming
"Colonias" Border Has Worst of Both Worlds, L.A. Times, Oct. 2, 1989, at Al, col. I
[hereinafter Press Reports].

21. See generally, U.S.-MExicO HAZARDOUS WASTE WORK GROUP, HAZARD-
OUS WASTE MANAGEMENT AND THE MAQUILADORAS MANUAL (Nov. 1989) [herein-
after MANUAL]. The joint Work Group was established by Annex III to the U.S.-
Mexico Binational Agreement. See Section III.B of this article, infra. The manual pro-
vides a detailed description of U.S. and Mexico laws governing maquiladoras.

22. Such groups include, inter alia, the Border Ecology Project, Justice for the Ma-
quiladoras, the Texas Center for Policy Studies, Friends of the Earth, the National
Wildlife Federation, and the National Toxics Campaign.

23. In its statement concerning the FrA, the Border Trade Alliance acknowl-
edged: "It is anticipated that the negotiations for a free trade agreement between the
U.S. and Mexico will heighten scrutiny of environmental issues along the border. Any
maquiladora industry compliance shortcomings may be used to oppose a free trade
agreement or to limit it in some negative fashion. Local maquiladora environmental
committees along the border have a strong interest in a clean industrial environment in
Mexico and are concerned about this issue. These committees are working closely with
their membership and the maquiladora industry generally at the local level and are
keeping in close contact with local SEDUE officials. These committees are also taking a
firm stand on compliance and have organized both seminars and special programs at
regular meetings for dialogue, input and education." See Border Trade Alliance, Envi-
ronmental Committee Position on U.S.-Mexico Free Trade Agreement 1 (Dec.3, 1990)
(on file at the author's office).
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First, industrial development brings needed jobs and hard currency
to Mexico and is desired by the Mexican and U.S. governments, as
demonstrated by the movement toward an FTA. Second, indus-
trial growth is likely to continue with or without an FTA. Third,
immediate resources and planning are needed to ensure that an in-
frastructure is in place to accommodate proposed growth. Fourth,
although the exact level of compliance by U.S. corporations is un-
clear, educational efforts and greater enforcement over the past
three years have resulted in increased compliance.

III. MAINTAINING THE STATUS QUO: A CRITICAL
ANALYSIS OF CURRENT ENVIRONMENTAL

REGULATIONS

Mexico's recent experience with increased industrialization il-
lustrates the difficulty of defining an appropriate level of environ-
mental compliance and enforcement in developing nations. Like
many developing countries, Mexico encourages industry to service
its debt and to attract needed technology. With limited resources,
however, Mexico cannot effectively sustain rapid growth due to in-
adequate sewage treatment, water supply and housing for workers
attracted to border jobs. This inadequate infrastructure creates seri-
ous health and environmental risks.24

Mexico's environmental laws are relatively stringent but only
sporadically enforced. This relaxed enforcement is attributable to:
(1) the absence of clear policy direction from the current adminis-
tration; (2) inadequate resources to provide necessary staff, training,
and other technical needs;25 (3) the absence of accountability and
public participation in the development and implementation of en-
vironmental laws; and (4) the reluctance by Mexico to rely on U.S.
agency intervention.

26

The following section reviews Mexican environmental law, the

24. See Tolan, From Tijuana to Matamoros, U.S. factories have brought jobs - and
social chaos- to Mexico, N.Y. Times Magazine, July 1, 1990, at 16. According to Mr.
Tolan: "The growth of the maquiladora industry is a direct result of economic decline
in Mexico. Since world oil prices dropped in 1982, Mexico has accumulated nearly
$100 billion in debt and sharply devalued the Peso; its standard of living has declined
drastically." Id.

25. Necessary environmental technology includes protective gear for inspectors,
laboratories to perform chemical analysis on hazardous waste samples, computers to
track imports and exports of hazardous waste into Mexico, and advanced telecommuni-
cations systems to quickly relay information.

26. Mexico's desire for national sovereignty and historical suspicion of the U.S. has
impeded some joint efforts between the two countries. See Leonard, Confronting Indus-
trial Pollution in Rapidly Industrializing Countries: Myths, Pitfalls and Opportunities,
12 ECOLOGY L.Q. 779 (1985). See also, Leonard & Morell, Emergence of Environmen-
tal Concern in Developing Countries: A Political Perspective, 17 STAN. J. INT'L L. 281,
302-03 (1981).

[Vol. 10:183
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U.S.-Mexico agreement specifically addressing environmental mat-
ters, and U.S. laws which have the potential to regulate environ-
mental compliance by maquiladoras.

A. Mexican Law: The Law of Ecological Equilibrium

A comprehensive environmental legal and regulatory structure
has been in place in Mexico only since 1988. Efforts by the EPA
and SEDUE since that time have improved border environmental
conditions. However, much coordination remains to be accom-
plished before the current joint process runs smoothly. Accommo-
dating additional growth spawned by the FTA under the current
process would be difficult without additional resources and enforce-
ment powers.

Mexico's comprehensive environmental statute, the Ley Gen-
eral del Equilibrio Ecoldgico y Proteccidn del Ambiente (Law of Eco-
logical Equilibrium and Environmental Protection) (EEPA)27

regulates air, water, soil and natural resources. 28 SEDUE enforces
this law through a series of specific Normas Tdcnicas Ecoldgicas
(Technical Ecological Norms) (NTE) dealing with (a) criteria or
hazardous waste characterization and listing;29 (b) extraction tests
to determine hazardous waste toxicity;30 (c) procedures to evaluate
incompatibility of hazardous waste; 31 (d) hazardous waste storage
facility requirements; (e) facility design and construction require-
ments; and (f) operation of hazardous waste storage facilities.32

While a number of technical norms are pending, the date of publica-
tion is presently unknown. 33

Under Mexican law, each facility must comply with the follow-
ing requirements:

27. 1 GACETA ECOL6GICA 2-60 (June 1989) [hereinafter EEPA].
28. Consisting of six titles, with jurisdiction divided among federal, state and local

regulators, the law governs matters concerning water pollution, soil erosion and land
use, hazardous materials and waste, noise, vibration, and air pollution. See generally,
EEPA, supra note 27.

29. NTE-CRP-001/88, D.O. (June 6, 1988).
30. NTE-CRP-002/88, D.O. (Dec. 14, 1988).
31. NTE-CRP-003/88, D.O. (Dec. 14, 1988).
32. NTE-CRP-01 1/89, D.O. (Dec. 13, 1989).
33. Proposed technical norms include: Sampling and Sample Handling Methods;

Pesticide Treatment and Methods; Hazardous Waste Incineration; Chemical Treatment
of Hazardous Waste; Physical Treatment of Hazardous Waste; PCB Incineration; Sol-
vent Treatment and Recovery; Hazardous Waste Packing and Labeling; Storage of
Hazardous Wastes; Hazardous Waste Transportation; Hospital, Laboratory and Re-
search Facilities Waste Incineration; Lining of Controlled Disposal Facilities Cells;
Leaching Characterization and Treatment; Design and Construction of Surface Im-
poundment; Stable Geological Formation Selection for Controlled Disposal Facilities;
and Construction and Operation of Agrochemical Receptors. See Perry, supra note 11,
at 4-12.

1991]
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(a) Obtain an Environmental Operating License

In order to operate legally, all manufacturing plants must ob-
tain this license from SEDUE. The application for operating
licenses requires (1) a site map; (2) a process description tracing
chemical use, production or waste, and ultimate disposal and treat-
ment thereof; (3) identification of equipment and machinery utilized
in the process, including safety equipment; (4) a chemical inventory
which includes a list of all raw materials utilized at the plant, the
quantity utilized monthly, the storage arrangements for the mate-
rial, the safety measures instituted to prevent spillage or exposures,
and safety precautions taken with respect to personnel; (5) a list of
all waste generated; (6) identification of air pollution emission, if
any; (7) identification of pollution control equipment, including
waste water treatment equipment; and (8) description of an emer-
gency response plan.34

(b) Environmental Impact Statement (EIS)

Along with the application for the Environmental Operating
License, a statement must be filed describing the potential impact of
the company's operations on the environment. This statement can
lead to a requirement for a full EIS. The EIS must be completed by
a SEDUE-registered environmental consultant.

(c) Residual Water Discharge Registration

This registration includes all waste water discharges and sur-
face water runoff.3 5

(d) Hazardous Waste Generator Registration

Plants that generate any waste considered to be hazardous
under the applicable technical standards must register and obtain a
generator's number from SEDUE.

(e) Ecological Manifests

The importation, exportation, transporting and handling of
any hazardous raw materials, hazardous products or hazardous
waste must be carried out in accordance with Ecological Manifests
(tracking forms) which must be obtained for every shipment.3 6

34. Regulamento de la Ley General del Equilibrio Ecoldgico y la Proteccidn al
Ambiente en Materia de Impacto Ambiental [EEPA Regulation on Atmospheric Pollu-
tion Control and Prevention] art. 18, EEPA, supra note 27, at 46.

35. The Federal Water Commission within Mexico's Ministry of Agricultural and
Hydraulic Resources shares responsibility with SEDUE for overseeing wastewater, dis-
charge sources and other sewer systems.

36. Regulamento de la Ley General del Equilibrio Ecoldgico y la Proteccidn al

[Vol. 10:183
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(f) Storage of Hazardous Materials

Hazardous raw materials or waste materials must be stored in
facilities which comply with specifications set forth in the technical
norms.

37

(g) Reporting and Record-Keeping Requirements

Any changes in the information provided to SEDUE under the
applications for any of the licenses or registrations listed above must
be reported to SEDUE. A permanent physical inventory or log of
all hazardous materials in the possession of the company at any
given time must be kept, and it must be available for inspection by
SEDUE. Companies that generate hazardous waste must file bian-
nual reports with SEDUE.

SEDUE estimates that 52% of the nation's 1,963 maquiladoras
have generated hazardous waste, only 307 generators have obtained
basic operating licenses and only 19% reportedly are returning
waste to the country of origin. 38

Like those in the U.S., Mexico's hazardous waste laws are pre-
mised upon a "cradle to grave" tracking concept. Consistent use or
enforcement of manifests (the tracking mechanisms), however, has
yet to occur. Waste generators must submit reports on all hazard-
ous waste movement to SEDUE every six months and must advise
SEDUE when a signed copy of a manifest is not received from a
treatment, storage or disposal facility. Unlike the U.S., however,
Mexico does not prohibit on-site storage beyond 90 days. As a re-
sult, some companies may be stockpiling their waste.

Mexican law prohibits the importation of hazardous waste un-
less it can be recycled or reused.3 9 Tests to characterize hazardous
wastes in Mexico vary only slightly from tests employed in the
United States, 40 with Mexico utilizing a slightly more liberal extrac-
tion test.4' Mexico's list of hazardous wastes is virtually identical to
that of the United States.42 Because of limited recycling, the major-
ity of maquiladoras are faced with the task of transporting waste

Ambiente en Materia de Residuos Peligrosos [EEPA Regulation on Hazardous Materi-
als] ch. 4, art. 43, EEPA, supra note 27, at 56.

37. Id. ch. 3, art. 15, EEPA, supra note 27, at 53.
38. See Exploring the Issues, supra note 6, at 23.
39. Regulamento de la Ley General del Equilibrio Ecoldgico y la Proteccidn al

Ambiente en Materia de Residuos Peligrosos [EEPA Regulation on Hazardous Materi-
als] ch. 4, art. 57, EEPA, supra note 27, at 58.

40. The Toxicity Characterization Leaching procedure employed in the United
States is set forth at 55 Fed. Reg. 26,986 (1990) (to be codified at 40 C.F.R. §§ 261, 264,
265, 268, 271, and 302).

41. Perry, supra note 11, at 4-16.
42. Compare Identification and Listing of Hazardous Waste, 40 C.F.R. § 261

(1990), with NTE-CRP-001/88 D.O. (June 6, 1988).

1991]
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back to the U.S. The process for shipping waste north is both costly
and cumbersome, creating a significant disincentive to comply. 43

Mexico's environmental laws have no equivalent to the U.S.'
so-called "Community Right-To-Know" laws which require yearly
disclosure by industry of its hazardous substance inventories and
toxic emissions."4 In addition, Mexico has no law expressly requir-
ing adoption of source reduction or waste minimization programs
aimed at minimizing contamination in the first instance. 45

Mexican law prohibits the manufacture, preparation, transpor-
tation, distribution, sale, storage, possession, usage, reuse, recycling,
collection, treatment, discarding, discharge, disposal or activities
undertaken with hazardous waste materials or residues without
SEDUE authorization. The penalty to the responsible party can be
imprisonment of three months to six years or a fine for the
equivalent of 1,000 to 20,000 days of the general minimum wage in
the relevant Mexican federal district. Similar fines and penalties
may be assessed for discharges into waters. Technically, a genera-
tor may face imprisonment of three months to five years, and a fine
for the equivalent of 100 to 10,000 days of general minimum wage
in the relevant federal district. If the discharges into federal waters
involve waste to be delivered to a pollution center, the jail sentence
may be increased by three years.

Administrative penalties range from fines of 20 to 20,000 times
the daily general minimum wage for the relevant federal district,
temporary or permanent closure of the facility, or administrative
arrest for up to 36 hours."

43. Before waste can be transported from Mexico to California, the maquiladora
must: (1) send a letter notifying the EPA of its intention to import and indicating
SEDUE has been copied; (2) provide a letter to SEDUE from the consignee accepting
the waste and stating that the consignee is authorized to do so; (3) provide a copy of the
completed State of California certified laboratory analysis, including chain of custody
reports; (4) provide a letter to SEDUE advising it of the maquiladora's intent to export
waste and stating that the EPA has been notified; (6) obtain a SEDUE Ecological Way-
bill which remains in effect for only 45 days; (7) complete a hazardous waste manifest;
(8) complete a Toxic Substance Control Act Certificate of Compliance.

A further complication is the requirement that a licensed Mexican hauler be uti-
lized on the Mexican side of the border. Upon its entry into the U.S., the waste must be
transferred to a U.S. hauler approved by the Department of Transportation. See gener-
ally, MANUAL, supra note 21.

44. See Emergency Planning and Community Right to Know Act (EPCRA), 42
U.S.C. §§ 11,001-11,050 (1988). For an analysis of EPCRA, see Comment, California's
Community Right-to-Know, 16 ECOLOGY L.Q. 1021 (1989).

45. The California legislature has recently enacted legislation mandating a hazard-
ous waste reduction program. See Hazardous Waste Reduction & Management Review
Act of 1989, CAL. HEALTH & SAFETY CODE §§ 25244.12-25244.25 (West Supp. 1991).

46. EEPA, supra note 27, ch. III, art. 15, at 92.

[Vol. 10:183
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B. Treaties with the United States

In 1983, the United States and Mexico signed a Binational
Agreement protecting 100 kilometers on either side of the border.
Under the Agreement:

The United States of America and the United Mexican States,
... agree to cooperate in the field of environmental protection in
the border area on the basis of equality, reciprocity and mutual
benefit. The objectives of the present Agreement are to establish
the basis for cooperation between the Parties for the protection,
improvement and conservation of the environment and the
problems which affect it, as well as all necessary measures to pre-
vent and control pollution in the border area, and to provide the
framework for development of a system of notification for emer-
gency situations.47

Four binational work groups were formed pursuant to the
Agreement: the Air, Water, Hazardous Waste and Emergency Re-
sponse Work Groups. Each Work Group is co-chaired by repre-
sentatives from SEDUE and the EPA, and meets annually.48 The
chairs of each Work Group report annually to the Mexican and
U.S. National Coordinators. The National Coordinators report, in
turn, to Mexico's Secretariat of External Relations and the U.S.
State Department, respectively.

Annex I to the Agreement, enacted July 1985, mandated U.S.-
Mexico cooperation under the auspices of the International Bound-
ary and Water Commission (IBWC) to find a solution to sanitation
problems at the San Diego, California and Tijuana, Baja California
border area.49

Annex II, enacted July 1985, created a Joint Contingency Re-
sponse Plan to detect the existence or imminent possibility of the
occurrence of polluting incidents and to develop adequate response
measures.

Annex III, enacted November 1986, set forth specific regula-

47. Agreement Between the United States of America and the United Mexican
States on Cooperation for the Protection and Improvement of the Environment in the
Border Area, art. 1, 29 I.L.M. 1 (1983).

48. Work groups are staffed by invitation of the National Coordinators. Despite
the fact that Article 9 of the Binational Agreement explicitly permits non-governmental
organizations to be represented in the work groups, the current makeup of the groups,
according to Mr. Manzanilla, is almost exclusively that of state and local government
representatives. Interview with Enrique Manzanilla, U.S.-Mexico Border Coordinator,
Water Management Division, EPA Region IX (Mar. 27, 1991) [hereinafter Manzanilla
Interview].

49. Subsequently, the IBWC recommended to both governments the construction
of an international sewage treatment facility. IBWC Minute No. 283, Conceptual Plan
for the International Solution to the Border Sanitation Problem in San Diego, Califor-
nia/Tijuana, Baja, California (on file at author's office). The IBWC also has produced
similar recommendations for Nogales, Arizona-Nogales, Sonora and Nuevo Laredo-
Laredo, Texas border areas. Manzanilla Interview, supra note 48.
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tions governing transboundary shipments of hazardous waste and
substances, including notifications regarding the shipment and noti-
fications of any regulatory actions that restrict particular
substances.

Annex IV, enacted January 1987, specifically limited sulfur di-
oxide emissions by the Phelps Dodge copper smelter in Douglas,
Arizona and the Mexicana de Cobre la Caridad copper smelter in
Nacozari, Sonora. Annex IV also established a coordinated emis-
sions monitoring, recordkeeping and reporting system for the
smelters.

Despite these accomplishments, the Binational Agreement has
no procedure for enforcement and for this reason has been criticized
as lacking any practical deterrent effect.50 In response to questions
on deterrence, Enrique Manzanilla, U.S.-Mexico Border Coordina-
tor, Water Management Division, EPA Region IX, stated in an in-
terview with the author that the formation of the binational Work
Groups provides a strong foundation for effectuating the Agree-
ment's ultimate objectives.5" If sufficient funds are allocated to
strengthen the Binational Agreement through the proposed Com-
prehensive Border Environmental Program discussed in Section IV,
infra, Mr. Manzanilla believes that the goals of the Binational
Agreements can be accomplished.

C. Reliance on U.S. Laws: A Potentially Greater Threat to
Recalcitrant Industry

Although arguably not the predominant factor, local environ-
mental laxity does lead some businesses to relocate in Mexico and
thus avoid strict U.S. environmental laws.52 Until recently, maqui-
ladora regulation was minimal and problems could be solved by
casual negotiations with local officials. This scenario may be chang-

50. In a recent letter to William Reilly of the EPA, the Border Ecology Project
(BEP) also questioned the effectiveness of the Agreement's Annexes in practice. The
BEP described a July 14, 1990 incident at the Quanica Orgdnica chemical manufactur-
ing plant in Mexicali where a ruptured hydrosulfuric acid tank resulted in the evacua-
tion of "thousands." The BEP strongly urged that non-government agencies be entitled
to participate in the development and implementation of any new binational agreement.
See Kamp Letter, supra note 18 at 4.

51. Interview with Enrique Manzanilla, Mar. 25, 1991.
52. Although some reports indicate that U.S. firms invest in foreign countries to

minimize environmental costs, the prevailing view is that low wages, available resources
and access to markets remain the driving force. See INT'L TRADE ADMIN., U.S. DEP'T
OF COMMERCE, INT'L DIRECT INVESTMENT: GLOBAL TRENDS AND THE U.S. ROLE

2-3 (1988). Nevertheless, environmental compliance in developing countries, including
Mexico, is behind that in the United States in part because corporations elect to apply
the lower standards. Castleman, The Double Standard in Industrial Hazards, in THE
EXPORT OF HAZARD 82-85 (J. Ives ed. 1985) (describing the failure of a U.S. company
manufacturing asbestos in Agua Prieta and Juarez to warn the surrounding community
and workers of health risks).
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ing, however, as more and more environmentalists turn to U.S. laws
as vehicles for enforcing responsible environmental conduct.

Opening U.S. courts to foreigners employed by maquiladoras is
a controversial proposition. On the one hand, the already over-
crowded courts could be further burdened with plaintiffs hoping to
reap the benefits of a litigious, plaintiff-oriented system. On the
other hand, environmentalists claim that some multinationals
merely calculate the potential for fines or penalties into the cost of
doing business abroad, recognizing the limited recovery available to
Mexicans in their own courts.

To date, no lawsuit has been filed under U.S. laws for environ-
mental violations in Mexico.5 3  Longstanding extraterritoriality
principles provide that "rules of the United States statutory law,
whether prescribed by federal or state authority, apply only to con-
duct occurring within, or having effect within, the territory of the
United States."' 54 Three exceptions to this rule are recognized: (1)
where Congress clearly intended the statute to apply outside the
boundaries of the U.S.; (2) where non-applicability of a statute in a
foreign country will result in adverse effects within the U.S.; and (3)
where the conduct regulated by the government occurs within the
U.S. 55

1. Comprehensive Environmental Response, Compensation, and
Liability Act

Given the increased evidence of surface and groundwater con-
tamination potentially migrating from unlawful discharges of ma-
quiladoras, the EPA may have authority to issue an order or
injunction pursuant to Section 106 of the Comprehensive Environ-
mental Response, Compensation, and Liability Act (CERCLA).56

Section 106 provides:
In addition to any other action taken by a state or local govern-
ment, when the President determines that there may be an immi-
nent and substantial endangerment to the public health or

53. Criminal actions have been filed in California against companies that illegally
haul hazardous waste to Mexico. Dolan & Stammer, 2 Indicted in Hauling of Toxic
Waste in Mexico, L.A. Times, May 11, 1990, at AI, col. 3. This activity is distinguish-
able from situations where a corporation is located in Mexico and illegally disposes of
hazardous waste generated from processes occurring outside the United States.

54. RESTATEMENT (SECOND) OF FOREIGN RELATIONS LAW OF THE UNITED

STATES § 38 (1965) [hereinafter RESTATEMENT].
55. Section 18 of the Restatement provides that "[a] state has jurisdiction to pre-

scribe rules of law attaching legal consequences to conduct that occurs outside its terri-
tory and cause an effect within its territory, if... the effect within the territory is
substantial [and] ...occurs as a direct and foreseeable result of conduct outside the
territory .. " RESTATEMENT, supra note 54, at § 18.

56. Comprehensive Response, Compensation & Liability Act, 42 U.S.C. §§ 9601-
9675 (1988).
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welfare of the environment because of an actual or threatened
release of a hazardous substance from a facility, he may require
the Attorney General of the United States to secure such relief as
may be necessary to abate such danger or threat .... 57

Under CERCLA, the term "environment" includes: "[a]ny ... sur-
face water, ground water, drinking water supply, land surface or
subsurface strata, or ambient air within the United States or under
the jurisdiction of the United States." 58 The extent of U.S. jurisdic-
tion is not defined directly in the statute; however, CERCLA de-
fines the term "otherwise subject to the jurisdiction of the United
States" as including jurisdiction granted by virtue of an "interna-
tional agreement to which the United States is a party." 59 This defi-
nition arguably could confer jurisdiction over conduct by
maquiladoras occurring within the 100 kilometers of the border
subject to the Binational Agreement discussed above.

Recent case law interpreting CERCLA has also expanded a
parent company's obligations for the acts of its subsidiary. Tradi-
tionally, a parent corporation is not liable for the acts of its subsidi-
ary except when the parent is effectively the alter ego of the
subsidiary.6 In CERCLA cases, however, some federal courts have
departed from tradition, imposing liability directly on the parent
corporation if it is found to be involved in the day-to-day operations
of a subsidiary. 61 Although such cases involve subsidiaries located
within U.S. territory, this theory could be expanded to implicate a
maquiladora. Typically, the U.S. parent company owns 100% of
the maquiladora. If the parent also maintains direct control over
the maquiladora's activities, including hazardous waste practices,
the EPA might be able to fashion a remedy.

2. Resource Conservation and Recovery Act

Notwithstanding provisions in Annex III of the Binational
Agreement discussed in Section III.B, supra, governing the ship-
ment of hazardous waste or hazardous substances across the U.S.-
Mexico border, U.S. federal statutes also may govern trans-bound-

57. Id. at § 9606.
58. Id. at § 9601(8)(B).
59. Id. at 9601(19).
60. Lakota Girl Scout Council Inc. v. Havey Fund Raising Mgmt. Inc., 519 F.2d

634, 637-38 (8th Cir. 1975). In most instances, courts pierce the corporate veil only
upon evidence of inadequate capitalization, extensive or pervasive control by the share-
holders, intermingling of the parent properties or accounts with those of the subsidiary,
failure to observe corporate formalities and separateness, siphoning of funds from the
subsidiaries, or absence of corporate records. See In re Acushnet River & New Bedford
Harbor Proceedings re: Alleged PCB Pollution, 675 F. Supp. 22 (D. Mass. 1987) (no
one of listed factors necessary or sufficient; equitable decision to pierce the corporate
veil depends on facts peculiar to each case).

61. United States v. Kayser-Roth Corp., 724 F. Supp. 15 (D.R.I. 1989), aff'd 910
F.2d 24 (st Cir. 1990).
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ary shipments. Section 3017 of the Resource Conservation and Re-
covery Act of 1976 (RCRA) requires a U.S. exporter of hazardous
waste to follow a series of steps including notification of the EPA,
consent by the government of the receiving country, and shipment
in conformance with any terms of consent set forth by the receiving
government. 62

Unlike the Binational Agreement, RCRA contains enforce-
ment provisions. RCRA § 7002 creates a private right of action
under which any individual may file a civil lawsuit on his own
behalf:

(1)(A) against any person (including (a) the United States, and
(b) any other governmental instrumentality or agency, to the ex-
tent permitted by the Eleventh Amendment to the Constitution)
who is alleged to be in violation of any permit, standard, regula-
tion, condition, requirement, or order which has become effective
pursuant to this chapter; or
(B) against any person, including any other governmental in-
strumentality or agency, to the extent permitted by the Eleventh
Amendment to the Constitution, and including any past or pres-
ent generator, past or present transporter, or past or present
owner or operator of a treatment, storage or disposal facility who
has contributed or who is contributing to the past or present han-
dling, storage, treatment, transportation or disposal of any solid
or hazardous waste which may present an imminent and substan-
tial endangerment to health or the environment; or
(2) against the Administrator where there is alleged a failure of
the Administrator to perform any act or duty under this chapter
which is not discretionary with the Administrator .... 63

Section 3017 of RCRA provides that international agreements
take precedence over § 7002. Thus the unenforceable Binational
Agreement would appear currently to govern U.S. exports of haz-
ardous waste to Mexico. RCRA § 3017, however, requires that the
supervening international agreement be enforceable by its terms:

Where there exists an international agreement between the
United States and the government of the receiving country estab-
lishing notice, export, and enforcement procedures for the trans-
portation, treatment, storage, and disposal of hazardous wastes,
only the [reporting requirements of this Act] shall apply [empha-
sis added]. 64

Lacking enforcement procedures, the U.S.-Mexico Binational
Agreement thus may not necessarily take precedence over RCRA
§ 3017, with the result that a violation of § 3017's hazardous waste
export notification procedures (more comprehensive than those set
forth in the Binational Agreement) may be actionable despite the

62. Resource Conservation & Recovery Act of 1976 (RCRA) § 3017, 42 U.S.C.
§ 6938(a) (1988).

63. RCRA § 7002, 42 U.S.C. § 6972(a) (1988).
64. RCRA § 3017, 42 U.S.C. § 6938(0 (1988) (emphasis added).
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Agreement's applicability. In the absence of a bilateral agreement
governing the international transport of hazardous waste, the
RCRA enforcement provisions will clearly apply.

3. Clean Air Act

In the 1990 amendments to the Clean Air Act, Congress allo-
cated resources and expressly recognized the need for air monitor-
ing and remediation along the border.65 Under § 815 of the
amendments:

The Administrator is authorized, in cooperation with the De-
partment of State and the affected states, to negotiate with repre-
sentatives of Mexico to authorize a program to monitor and
improve air quality in regions along the border between the
United States and Mexico. 66

As part of the Clean Air Act, funds were allocated to monitor emis-
sions along the border to determine whether the region is in compli-
ance with U.S. National Ambient Air Quality Standards (NAAQS).
NAAQS classify air emissions that may endanger the public health
and welfare. 67 To date, the EPA has identified ozone, oxides of ni-
trogen, carbon monoxide, sulfur dioxide, particulate matter less
than ten microns in diameter, and lead as criteria pollutants. 68

The Act also authorizes the administrator to negotiate with
Mexican officials to develop joint remediation measures to reduce
the level of airborne pollutants. "Any such remediation program
shall also identify those control measures, implementation of which
in Mexico would be expedited by the use of material and financial
assistance of the United States."' 69 In sum, Congress has provided,
subject to appropriations, a statutory framework for funding per-
sonnel and equipment for purposes of monitoring and remediation
projects in Mexico 0. 7

Section 815 does not contain a specific enforcement mecha-
nism. However, other provisions of the Clean Air Act permit any
person to commence a civil action:

(1) against any person (including (i) the United States, and (ii)
any other governmental instrumentality or agency to the extent
permitted by the Eleventh Amendment to the Constitution) who
is alleged to be in violation of (A) an emission standard or limita-
tion under this chapter or (B) an order issued by the Administra-
tor or a state with respect to such a standard or limitation,

65. See Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 815, 104 Stat.
2694-95 (1990).

66. Id.
67. 42 U.S.C. 7408(a) (1988).
68. See Nat'l Primary & Secondary Ambient Air Quality Standards, 40 C.F.R.

§§ 50.1-50.12.
69. Pub. L. No. 101-549, § 815(b)(2), 104 Stat. 2694 (1990).
70. Id. at § 815(d), 104 Stat. 2694 (1990).

[Vol. 10:183



ENVIRONMENTAL AND FREE TRADE

(2) against the Administrator where there is alleged a failure of
the Administrator to perform any act or duty under this chapter
which is not discretionary with the Administrator .... 71

While subsection (1) does not appear applicable to § 815 in that
§ 815 merely requires the EPA to begin monitoring at the border to
improve air quality, subsection (2) would allow environmentalists to
sue the EPA if the Administration fails to proceed in a timely
fashion.

4. Common Law

A recent Texas Supreme Court decision may provide tort relief
to Mexican workers exposed to toxic chemicals. In Dow Chemical
Company and Shell Oil Company v. Domingo Castro Alfaro,7 2 the
Texas Supreme Court allowed foreign nationals to sue Dow and
Shell in Texas for toxic exposures occurring in Costa Rica. Provi-
sions in the Texas Civil Practice and Remedies Code allow a foreign
citizen to bring an action for damages for the death or personal
injury of a citizen of a foreign country, "although the wrongful act,
neglect, or default causing the death or injury takes place in a for-
eign state or country... . -73 Dow Chemical arose in the context of
a motion to dismiss and focused primarily on the Texas legislature's
abolishment of the doctrine of forum non conveniens. The Court
did not indicate whether Costa Rican or U.S. law would apply
when the merits of the case are reached, although some of the dicta
indicate a strong preference for U.S. law.

Dow Chemical provides an in-depth analysis of several jurisdic-
tional doctrines and, although its discussion is somewhat unique to
the Texas legislative process, the decision raises policy considera-
tions which lie at the heart of opening U.S. courts to Mexican
citizens.

74

71. 42 U.S.C. § 7604(a) (1988).
72. 786 S.W.2d 674 (1990), cert. denied, 112 L. Ed.2d 663 (1991).
73. Tex. Civ. Prac. & Rem. Code § 71.031 (Vernon 1986). The statute restricts the

right of a foreign citizen to sue only if:
(1) a law of the foreign state or country or of this state gives a right to
maintain an action for damages for the death or injury; (2) the action is
begun in this state within the time provided by the laws of this state for
beginning the action; and (3) in the case of a citizen of a foreign country,
the country has equal treaty rights with the United States on behalf of its
citizens .... Id.

At the time of press the Texas legislature, in response to Dow Chemical, was con-
sidering an amendment to § 71.031 that would permit a court to decline jurisdiction in
whole or in part under the doctrine of forum non conveniens if the state forum is incon-
venient or inappropriate (SB 790).

74. In virtually all U.S. states, the doctrine of forum non conveniens is recognized
by statute or in the common law. Exceptions are Montana, Idaho, Georgia, West Vir-
ginia, Connecticut, Alaska, Virginia, Rhode Island and South Dakota. Given their
proximity to Mexico, Texas and California are the states in which a personal injury
plaintiff is most like to file suit.
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In his concurring opinion, Justice Doggett discussed in detail
various factors which justified jurisdiction over the corporate de-
fendants, including: (1) Shell Oil was a multinational corporation
with its headquarters in Texas and Dow Chemical Company had
offices in Fremont, Texas; (2) the majority of documents and wit-
nesses were located in Texas; (3) plaintiffs' exposure occurred while
working for an American company on American-owned land in the
course of spraying food products slated to be exported for American
tables; and (4) the chemical allegedly rendering the workers sterile
was researched, formulated, tested, manufactured, labeled and
shipped by an American company. According to Justice Doggett:

Both as a matter of law and of public policy, the doctrine of fo-
rum non conveniens is without justification. The proffered foun-
dations for it are "considerations of fundamental fairness and
sensible and effective judicial administration." . . In fact, the
doctrine is favored by multinational defendants because a forum
non conveniens dismissal is often outcome-determinative, effec-
tively defeating the claim and denying the plaintiff recovery. The
contorted result of the doctrine of forum non conveniens is to
force foreign plaintiffs "to convince the court that it is more con-
venient to sue in the United States, while the American defend-
ant argues that . . .[the foreign court] is the more convenient
forum." ... A forum non conveniens dismissal is often, in real-
ity, a complete victory for the defendant. 7"

Acknowledging that the Dow Chemical decision "extends to
the citizens of every nation," one of the dissenting Justices observed
that "[n]o state has ever given aliens such unlimited admission to its
courts."' 76 Apart from questioning the majority's analysis, another
dissenting opinion raised such practical concerns such as over-
crowded courts, the absence of a state interest in protecting foreign
citizens, and the potential impact of "extending our laws beyond the
shores of the United States .... ,,77

Prediction as to whether Dow Chemical will have the far-rang-
ing implications feared by the dissent is premature; the United
States Supreme Court has denied certiorari only recently.78

IV. AN ENVIRONMENT FOR CHANGE: EVALUATING
SOLUTIONS TO ACCOMMODATE BALANCED

GROWTH AT THE BORDER

The border areas discussed above have seen the advent of con-
siderable environmental problems. Solving those problems requires
resources and a coordinated effort between government, industry

75. Dow Chemical Co. v. Alfaro, 786 S.W.2d 674, 682-83 (1990).
76. Id. at 702-3 (Hecht, J., dissenting).
77. Id. at 701 (Cook, J. dissenting).
78. Cert. denied, 112 L. Ed. 663 (1991).
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and environmentalists in both countries. The FTA could provide
the vehicle for developing and implementing such long-term solu-
tions. At a minimum, FTA debate has heightened awareness of
border issues and has promoted a candid evaluation of existing
programs.

After Presidents Salinas and Bush announced their intent to
begin FTA negotiations in June 1991, environmentalists initiated a
campaign to include environmental considerations on the FTA
agenda. 79 Environmental organizations are concerned that provi-
sions of the FTA will take precedence over current laws in both
countries but will not adequately address environmental problems.
The environmentalists further argue that the FTA should not be
adopted before the environmental consequences have been thor-
oughly assessed. Finally, they assert that neither the negotiations
leading to enactment of the FTA nor the development of imple-
menting regulations include sufficient democratic safeguards to en-
sure input from the public.

Whether the FTA ultimately will include environmental provi-
sions remains to be seen. Several prominent Congressional leaders,
however, have stated that the FTA's passage is contingent upon the
Administration addressing environmental concerns. In a letter to
President Bush, Senator Bentsen and Congressman Rostenkowski
conveyed Congress' concerns about the FTA including "the dispar-
ity between the two countries in the adequacy and enforcement of
environmental standards, health and safety standards and worker
rights."80 President Bush was requested to submit an action plan to
Congress by May 7, 1991 which was to reflect the President's
"thoughts on how the Administration intends to address these and
other relevant issues." 8'

79. According to information from the Border Ecology Project and Arizona Tox-
ics, another border area environmental group, an FTA and negotiations leading to it
must include: (1) principles, goals definitions and conditions to be agreed upon and be
applicable whenever an action will impact the environment; (2) environmental protec-
tion standards; and (3) an implementation program including procedural, institutional,
legal and financial mechanisms. BEP and Arizona Toxics believe that each of these
areas is equally important. See BORDER ECOLOGY PROJECT, STRUCTURING ENvIRON-
MENTAL PROTECTION INTO A U.S.-MExIco FREE TRADE AGREEMENT (Mar. 27,
1991) (on file at author's office).

80. See letter from Lloyd Bentsen, Chairman, Committee on Finance, United
States Senate, and Dan Rostenkowski, Chairman, Committee on Ways and Means, U.S.
House of Representatives, to The President of the United States (Mar. 7, 1991).

81. Id. President Bush responded to this request with an eighty-page letter to
lawmakers discussing a variety of FTA concerns including environmental issues. The
President promised to give environmentalists a voice in trade policy by appointing their
representatives to a number of advisory committees. The President also pointed to
ongoing programs in which the Mexican and U.S. governments are attempting to tackle
such problems as pollution along the border. Both Mr. Bentsen and Mr. Rostenkowski
expressed approval of the President's letter. L.A. Times, May 2, 1991, at Al, col. 6.
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This section reviews concerns which lend substance to the
phrase "these and other relevant [border environmental] issues."
These considerations fall into two main types: those arising in the
context of the United States-Mexico FTA and those which have
been raised independent of the negotiations.

A. Environmental Considerations in the Context of the U.S.-
Mexico Free Trade Agreement

Within the context of the FTA, three major considerations
arise. Environmentalists are concerned with the FTA fast track
process itself. Further, the environmentalists claim that, prior to
implementation, an EIS is not only appropriate but required. Fi-
nally, they are apprehensive that, once approved by Congress, the
FTA will undermine existing environmental regulations. 82

1. The FTA's Implementation Procedures: Can
Environmentalists Influence the Outcome?

President Bush's authority to enter into negotiations with Mex-
ico is established by The Omnibus Trade and Competitiveness Act
of 1988. The Act allows the President to enter into bilateral trade
agreements with foreign governments for the purpose of eliminating
or reducing the United States' duties or eliminating or reducing
non-tariff barriers to trade.83

Section 1103 of the Act sets forth the general procedures
whereby an agreement becomes United States law:

(a) the President notifies the House and Senate of his intention
to enter into the agreement at least 90 days before it happens and
publishes notice of his intent in the Federal Register;
(b) after entering into the agreement, the President submits the
agreement, a draft of an implementing bill and other supporting
statements to the House and Senate; and
(c) the implementing bill is enacted into law. 84

Section 1103 of the Act allows these negotiations to proceed on
a so-called fast track.85 The fast track procedure is automatically
applicable to implementing bills for trade agreements entered into
before June 1, 1991. Fast track treatment would be extended to
implementing bills for all trade agreements entered into after May

82. Article II, § 2 of the Constitution authorizes the President, with the advice and
consent of two thirds of the Senators present, to negotiate treaties. Treaties enjoy Art.
VI supremacy over contrary state law. United States v. Pink, 315 U.S. 203 (1942). If
acts of Congress conflict with treaty provisions, the later in time will be given effect
domestically. Whitney v. Robertson, 124 U.S. 190 (1888).

83. Omnibus Trade & Competitiveness Act of 1988 [1988 Trade Act], 19 U.S.C.A.
§ 2902(c) (West Supp. 1991). The President's negotiating authority under the Act ex-
pires on June 1, 1993. Id.

84. Id. at § 2903(a)(1).
85. Id. at § 2903(b).
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31, 1991 and before June 1, 1993 if and only if: (a) the President
requested the extension by March 1, 1991; and (b) neither House of
Congress adopted an "extension disapproval" resolution before
June 1, 1991. President Bush requested fast track procedures for
the proposed U.S.-Mexico FTA86 and Congress subsequently ap-
proved, though after some debate.

Environmentalists are wary of the fast track procedure8 7 be-
cause it compels Congress to approve the FTA, once it has been
negotiated, in its entirety without amendment. 88 Fast track proce-
dures do not interfere with public participation, however, since
other federal statutory provisions provide for avenues through
which the public may present its views on impending trade agree-
ments. 89 For example, § 111 l(a) of the 1988 Trade Act states that
the U.S. International Trade Commission (ITC), in preparing advi-
sory reports to the President, shall hold public hearings on tariff or
non-tariff matters. 90 On October 18, 1989, the House Committee
on Ways and Means requested that the ITC conduct a two-part
study to provide (1) a comprehensive review of Mexico's recent
trade and investment reforms, and (2) a summary of experts' views
on prospects for future United States-Mexican trade relations. 91

The report outlined several comments by government officials and
environmentalists concerned with increased industrialization. 92

Section 1631 of the Act more generally provides for informa-
tion and advice from the public. Subsection (a)(1) requires that "to
the maximum extent feasible" the President shall seek information
on "matters arising in connection with the development, implemen-
tation and administration of the trade policy of the United States"
from "representative elements of the private sector and the non-
federal governmental sector."'93  Section 1631 provides that public

86. See PRESS RELEASE, supra note 3.
87. Fast Track procedures are set forth at 19 U.S.C.A. § 2191 (West 1980 & Supp.

1991).
88. 19 U.S.C.A. § 2191(d) (1980).
89. 19 U.S.C.A. at §§ 2151-2155 (Hearings and Advice Concerning Negotiations)

(West Supp. 1991) sets forth procedures by which the public may provide input into
FTA negotiations.

90. 19 U.S.C.A. §§ 2151(c), (e) and 2153 (West Supp. 1991).
91. See INT'L TRADE COMM'N, REVIEW OF TRADE AND INVESTMENT LIBERALI-

ZATION MEASURES BY MEXICO AND PROSPECTS FOR FUTURE U.S.-MEXICAN RELA-
TIONS (Pub. No. 2275) (1990) [hereinafter TRADE & INVESTMENT].

92. According to the ITC report, "Several U.S. Government officials and environ-
mental protection advocates [have] stated that while there have been recent improve-
ments in the environment, significant problems remain, including air pollution from
Juarez, Mexico spilling over to El Paso, Texas, and water pollution caused by untreated
sewage from Mexico in many locations along the border." See TRADE & INVESTMENT,

supra note 91, at 1-11.
93. 1988 Trade Act, 19 U.S.C.A. § 2155(a) (West Supp. 1991). Consultation be-

tween the President and "representative elements" can include the specific objectives of
the negotiations or (of more help to environmentalists) "important developments in
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participation is to be accomplished through a network of commit-
tees including:

(1) an Advisory Committee for Trade Policy and Negotiations
(not more than 45 members who are "broadly representative of
the key sectors and groups of the economy, particularly with re-
spect to those sectors and groups which are affected by trade,"
appointed by the President for two-year terms);
(2) individual general policy advisory committees (for industry,
labor, agriculture, service, investment, defense, and other inter-
ests, appointed by the United States Trade Representative in con-
sultation with the Secretary of the appropriate executive
department); and
(3) sectoral or functional advisory committees (representative of
all industry, labor, agricultural, or service interests . . . in the
sector or functional areas concerned, appointed by the United
States Trade Representative and appropriate cabinet
Secretary).

94

The opportunity for interested persons to appear at committee
hearings is guaranteed by the Federal Advisory Committee Act.
Section 10(a) of this Act provides that each advisory committee
meeting shall be open to the public, that timely notice of each meet-
ing is to be published in the Federal Register and elsewhere, and
that interested persons shall be permitted to attend and appear
before or file statements with the Committee."

Finally, § 1631 of the 1988 Trade Act provides that "the Presi-
dent shall provide adequate, timely and continuing opportunity for
the submission on an informal basis... by private organizations or
groups... of statistics, data and other trade information, as well as
policy recommendations. ."... 96 According to Victoria Clark, As-
sistant U.S. Trade Representative for Public Affairs and the Private
Sector, Office of the Trade Representative, substantial dialogue
takes place between the Administration, Congressional representa-
tives, and the advisory committees discussed above. Throughout
March, 1991, for example, Carla Hills and William Reilly had ex-
tensive discussions with such leading environmental groups as the
World Wildlife Fund, Natural Resources Defense Fund, and the

other areas of trade for which there must be developed a proper policy response." Id. at
(2)(D).

94. Id. at §§ 2155(b) and (c). These committees meet at the conclusion of the trade
agreement negotiations to provide reports to the President, Congress and the Trade
Representative. If the trade agreement has been entered into pursuant to 19 U.S.C.
§ 2902, reports must be presented to the President no later than the date on which the
President notifies Congress under § 2903(a)(1)(A) of his intention to enter into that
agreement. The current advisory committees have .no environmental group representa-
tion. Interview with Mr. Chip Ruh, Assistant U.S. Trade Representative (Mar. 28,
1991).

95. Federal Advisory Committee Act, 5 U.S.C. app. §§ 1-15 (1988).
96. 1988 Trade Act § 1631, 19 U.S.C.A. § 2155(j) (West Supp. 1991).
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Audubon Society. 97

2. Passage of the FTA: Is an Environmental Impact Statement
Required?

Several environmental groups have submitted statements to
Congress arguing that the United States Trade Representative must
prepare an EIS under the National Environmental Policy Act of
1969 (NEPA). 98 NEPA requires that the initiation of all major fed-
eral actions significantly affecting the quality of the human environ-
ment be preceded by the preparation of an EIS. NEPA requires
that all agencies of the federal government shall:

include in every recommendation or report on proposals for leg-
islation and other major federal actions significantly affecting the
quality of the human environment, a detailed statement by the
responsible official on-
(i) the environmental impact of the proposed action,
(ii) any adverse environmental effects which cannot be avoided

should the proposal be implemented,
(iii) alternatives to the proposed action,
(iv) the relationship between the local short-term uses of man's

environment and the maintenance and enhancement of long-
term productivity, and

(v) any irreversible and irretrievable commitments of resources
which would be involved in the proposed action should it be
implemented.99

NEPA was enacted "to ensure that decisions about federal actions
would be made only after responsible decision makers had fully ad-
verted to the environmental consequences of the actions, and had
decided that the public benefits flowing from th[ose] actions out-
weighed their environmental costs.'1 ° NEPA itself requires that
agencies "recognize the worldwide and long-range character of en-
vironmental problems and, where consistent with... foreign policy
.*. lend appropriate support to... programs designed to maximize

international cooperation in anticipating and preventing a decline in
the quality of mankind's world environment." 101

Several courts have held that NEPA applies to federal activi-
ties in foreign countries. In Natl Organization for Reform of Mari-
juana Laws (NORML) v. United States Dep' of State,10 2 the
plaintiffs challenged State Department funding of Mexico's spray-

97. Interview with Victoria Clark, Assistant U.S. Trade Representative for Public
Affairs and the Private Sector (Mar. 26, 1991).

98. NEPA, 42 U.S.C. section 4321-4370a (1988).
99. NEPA, 42 U.S.C. § 4332(2)(C) (1988).

100. Jones v. District of Columbia Redevelopment Land Agency, 499 F.2d 502, 512
(D.C. Cir. 1974).

101. NEPA, 42 U.S.C. § 4332(2)(F) (1988).
102. 452 F. Supp 1226 (D.D.C. 1978).

1991]



PACIFIC BASIN LAW JOURNAL

ing of marijuana with the herbicide paraquat absent compliance
with NEPA. Based in part upon the State Department's voluntary
willingness to comply with NEPA after being sued, the Court held,
without analysis, that "NEPA is fully applicable to the Mexican
herbicide spraying program."' 0 3

Further, former President Carter issued an Executive Order
mandating that an EIS be conducted on all major federal actions
outside the United States "which significantly affect natural or eco-
logical resources of global importance."' 1 4

According to Dinah Bear, General Counsel for the White
House Council on Environmental Quality, however, no EIS has
been conducted in connection with trade negotiations, and no deci-
sion has been made to perform one in connection with the Mexico-
United States FTA. Informal "embryonic" discussions have oc-
curred, though, between the U.S. Trade Representative, the EPA,
the Council on Environmental Quality, the State Department and
the Congressional Staff on the need for an EIS.'0 5

One practical difficulty in conducting an EIS prior to passage
of the FTA is the predictable delay it will cause. Despite this very
real consideration, courts traditionally reject arguments that project
delay resulting from compliance with NEPA's procedural require-
ments excuses such compliance.'° Another objection to extending
the EIS requirement to foreign projects is the potential perception
that U.S. governmental activity impinges upon the sovereignty of
the other nation involved. One response is that since an EIS pro-

103. Id. at 1233, citing Sierra Club v. Adams, 578 F.2d 389, 392 (D.C. Cir. 1978)
(NEPA applicable to U.S. construction of road in Panama). See also Robinson, Extra-
territorial Environmental Protection Obligations of Foreign Affairs Agencies: The Unful-
filled Mandate of NEPA, INT'L L. & POL. 257, 262-63 (1974); Comment, NEPA's
Overseas Myopia:" Real or Imagined?, 71 GEo. L.J. 1201 1208 (1983); Comment,
NEPA's Role in Protecting the World Environment, 131 U. PA. L. REv. 353, 354 (1982).
See also, Enetawak v. Laird, 353 F. Supp. 811 (D. Haw. 1973). In holding that NEPA
applies to U.S. territorial lands, the court in Enetawak stated: "the sweep of NEPA is
extraordinarily broad, compelling consideration of any and all types of environmental
impact of federal action." Id. at 817. But cf. Wilderness Soc'y v. Morton, 463 F.2d
1261 (D.C. Cir. 1972) (per curiam) (Canadian resident has standing to intervene in
NEPA action challenging trans-Alaska pipeline); Natural Resources Def. Council, Inc.
v. Nuclear Regulatory Comm'n, 647 F.2d 1345 (D.C. Cir. 1981) (defendant was not
required to perform EIS in permitting export of nuclear reactor to the Philippines). For
a critical evaluation of the NRDC case, see Comment NEPA's Overseas Myopia. Real
or Imagined?, 71 GEO. L.J. 1201 (1983).

104. Exec. Order No. 12,114 (Environmental Effects Abroad of Major Federal Ac-
tions) § 2-3(d)(ii) (BNA) (1979).

105. Interview with Dinah Bear, General Counsel, White House Council on Envt'l
Quality (Mar. 19, 1991).

106. See, e.g., Natural Resources Def. Council, Inc. v. Nuclear Regulatory Comm'n,
539 F.2d 824, 843 (2d Cir. 1976) (delay not justification for noncompliance with man-
date of NEPA); Calvert Cliffs' Coordinating Comm., Inc. v. Atomic Energy Comm'n,
449 F.2d 1109, 1127-28 (D.C. Cir. 1971) (consideration of delay by approving agency
inappropriate in context of compliance with NEPA).
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vides decision makers in the U.S. and Mexico with information that
can be rejected, sovereign nations are not bound by the
recommendations.

3. The Agreement's Effect: Will the FTA Undermine Existing
Environmental Regulations?

On January 1, 1989, Canada and the United States imple-
mented an FTA which did not include a specific environmental
component. According to the Canadian Environmental Law Asso-
ciation, the omission carries serious consequences: "By limiting the
right of governments to regulate the development of natural re-
sources, or to control that development to accomplish environmen-
tal objectives, the trade deal has undermined critical opportunities
to accomplish goals that are necessary to confront ecological crises
so severe as to put at risk the very prospects of human society."107

The first trade dispute to be adjudicated under the Canadian
FTA involved a United States challenge to regulations in Canada's
Fisheries Act that required landing of fish in Canada for biological
sampling prior to export. 08 The Canadian regulations were found
to be "incompatible with the requirements of Article 407 of the
FTA," since the primary goal of the regulations was not aimed
strictly at conservation but rather to avoid false reporting. In dicta,
however, the trade panel stated that any regulation restricting free
trade would be upheld only if its sole purpose was conservation and
no lesser restrictive alternative was available.

The Canadian government has challenged new asbestos regula-
tions promulgated by the EPA, claiming that the regulations are
unfair business practices under the FTA.I°9 As a matter of admin-
istrative practice, reliance on international treaties to defeat the reg-
ulations of a particular country is not uncommon. Canada and the
European Community (EC) successfully relied on the General
Agreement on Tariffs and Trade (GATT) to challenge United
States Superfund Taxes on petroleum."I0 The EC has invalidated a
Danish regulation requiring that beer and soft drink containers be
recyclable. I "'

107. CANADIAN ENVT'L L. Assoc., SELLING THE ENVIRONMENT SHORT: AN

ENVT'L ASSESSMENT OF THE FIRST Two YEARS OF TRADE BETWEEN CANADA AND

THE UNITED STATES 6 (1990) (on file at author's office).
108. In the Matter of Canada's Landing Requirement for Pacific Coast Salmon and

Herring, Canada-U.S. Trade Comm'n Panel (Oct. 16, 1989) (on file at author's office).
109. See Corrosion Proof Fittings v. Envt'l Protection Agency, Case No. 89-4596

(5th Cir. 1990) (LEXIS, genfed library, omni file).
110. ORGANIZATION FOR ECON. COOPERATION & DEV., TRADE & THE ENVIRON-

MENT: ISSUES ARISING WITH RESPECT TO THE INT'L TRADING SYSTEM [Note by the
Secretariat] (June 29, 1990) (on file at author's office).

111. In Re Disposable Beer Cans (EC Comm'n v. Denmark), reported in 1 Comm.
Mkt. L.R. 619 (1989).
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B. Environmental Considerations Outside of the Context of the
U.S.-Mexico FTA: The 'Parallel Track' and Other

Options

In 1990, two proposals regarding the relationship of the United
States to foreign environmental practices emerged, neither of which
is directly connected to the U.S.-Mexico FTA.

1. The EPA-SEDUE Proposal for a Comprehensive Border
Environmental Program

On November 27, 1990, Presidents Bush and Salinas de
Gortari met in Monterrey, Mexico. Following discussions, the two
leaders directed the environmental agencies in both countries to de-
velop an integrated, comprehensive plan to deal with continuing
border environmental problems through the existing 1983 Bina-
tional Cooperation Agreement.

After several meetings, the EPA and SEDUE have tentatively
acknowledged that an integrated plan will:

(a) examine the history of the United States-Mexico environ-
mental cooperation along the 2,000-mile border;
(b) evaluate the history of the 1983 Binational Agreement and
the Work Groups and annexes thereunder;
(c) examine the case, location, type and severity of environmen-
tal problems at the border;
(d) develop new commitments by both Mexico and the United
States adequate to enforce, administer, mobilize and monitor en-
vironmental laws and issues; and
(e) institute an integrated, comprehensive, continuing border
area environmental planning process.

Drafts of the integrated plan were to be distributed to government
agencies, industry and non-government organizations for comment
in June, 1991.112 According to Mr. Manzanilla of the EPA, the
same government officials involved with the Binational Agreement
Work Groups by and large comprise the binational group develop-
ing the Comprehensive Border Plan.113

The EPA officially supports resolving environmental issues
outside of FTA discussions. According to the EPA, "U.S. and
Mexican governments, working through EPA and SEDUE, have
been greatly strengthening the joint programs addressed to border
environmental problems."' 14 Examples of successful joint projects

112. See EPA OFFICE OF INT'L AFF., FACT SHEET, INTEGRATED PLAN ON BOR-
DER ENVT'L COOPERATION (Mar. 1991) (on file at author's office).

113. According to Mr. Manzanilla, the binational group is building upon work al-
ready accomplished while attempting to integrate new ideas. For example, the group is
seeking to integrate the traditional U.S. approach of separate and distinct medium cate-
gories (air, water, hazardous waste) with Mexico's less discreet "multi media" approach
toward regulation. See Manzanilla Interview, supra note 48.

114. Hearings on the U.S.-Mexico FTA Before the Subcommittee on the Western

[Vol. 10: 183



ENVIRONMENTAL AND FREE TRADE

include: construction of a joint sewage treatment plant in Nuevo
Laredo, Texas; major expansion of a wastewater treatment plant at
Nogales, Arizona; a new agreement to build a joint United States-
Mexico sewage treatment plant at the California border; planning a
long-term project to clean up the New River; beginning a series of
cooperative air quality studies, the first focusing on the El Paso-
Juarez border area; helping the 14 pairs of cities along the border to
plan for emergency situations; and sharing inspection techniques in
training sessions. " 5 Additionally, SEDUE has stated that it has in-
creased the number of inspectors at the border by 50 and that it has
petitioned the World Bank for $80 million to strengthen SEDUE
itself.' 16

On the issue of enforcement, Mr. Sergio Reyes-Lujan, Mexico's
Undersecretary for Ecology, recently testified before Congress that:

Mexico is committed to enforcing the laws and regulations we
have established. Each ministry in the federal government has a
line item in its 1991 budget for environmental protection pro-
grams, with a total government-wide budget of $500 million.
This amount does not include the money that will be invested for
environmental protection just in Mexico City. From 1989 to
1991, the budget for the Deputy Ministry of Ecology of the Sec-
retariat of Urban Development and Ecology [SEDUE] increased
613%. This significant increase will permit SEDUE to monitor
industry and environmental quality, establish additional stan-
dards, increase the number of technical personnel and to more
vigorously enforce our laws and regulations.17

Mr. Reyes-Lujan further testified that, in the last two years,
SEDUE has made 5,405 nationwide inspection visits, resulting in
980 temporary shutdowns." 8 Mr. Reyes-Luyan did not indicate
how much of Mexico's current environmental protection budget is
allocated specifically to border areas.

2. Adoption of a Foreign Environmental Practices Act

Quite apart from the FTA or an integrated border environmen-
tal plan, the enactment of a Foreign Environmental Practices Act
(FEPA) applicable to U.S. multinational corporations in Mexico

Hemisphere of the Senate Committee on Fcreign Relations, 102d Cong., 1st Sess. 3 (Mar.
14, 1991) (statement of Timothy Atkeson, EPA Ass't Administrator for Int'l
Activities).

115. U.S. Official Defends Joint Efforts with Mexico in Addressing Border Pollution,
INT'L ENVT'L REP., Mar. 13, 1991, at 143.

116. Atkeson Statement, supra note 114, at 2.

117. Congressional Briefing on the North America Free Trade Agreement, 102d
Cong., 1st Sess. 4 (Mar. 21, 1991) (testimony of Sergio Reyes-Lujan, Undersecretary for
Ecology, Secretariat of Urban Development and Ecology (SEDUE), Mexico).

118. Id.
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and other countries has been proposed. 11 9 Such legislation would
hold U.S. multinationals responsible under U.S. laws and in U.S.
courts for environmental violations occurring abroad. Support for a
FEPA stems from the recognition that binational treaties are diffi-
cult to negotiate and frequently unenforceable. 120 Two examples
are the Montreal Protocol, which limits use of chlorofluorocarbon
production and use, 12 1 and the Basel Convention, which regulates
international trade of hazardous wastes, both of which took years to
draft and mandate largely self-policing compliance. 12 2

Patterned on the Foreign Corrupt Practices Act, the FEPA
would deter environmentally unsound activities and potentially bol-
ster the public image of U.S. companies. The FEPA's stated pur-
pose is to (1) protect the environment of other nations; (2) promote
conservation and improved resource management in other nations;
(3) promote compliance with international environmental law by
U.S. firms and citizens; and (4) facilitate environmentally sound
U.S. business investments in foreign countries.' 23

Under the proposed statute, U.S. companies would be prohib-
ited from designing, constructing, operating, maintaining or aban-
doning a facility in violation of applicable U.S. environmental
protection and resource conservation statutes, rules and orders.
Further, § 5 of the proposed legislation would make it a criminal
offense to induce or coerce violations of the Act by promising or
giving benefits or by threatening or using violence or economic re-
prisals. Criminal sanctions of up to $1,000,000 per violation would
be imposed for knowing and negligent conduct, i e., where the com-
pany should have known of the violation. 24 The statute also con-
templates corresponding civil suits.' 2 5

FEPA supporters propose that it include the right to citizen
suits by U.S. and foreign nationals, and by non-government agen-
cies.126 Additionally, the administrator of the EPA would be re-
quired to promulgate regulations establishing how regulated entities
must conform their foreign practices to the requirements of the Act,

119. See Neff, Not in Their Backyards, Either: A Proposal for a Foreign Environmen-
tal Practices Act, 17 ECOLOGY L.Q. 477 (1990) [hereinafter Neff].

120. On the difficulty of obtaining a consensus of U.N. member nations to take re-
sponsibility for environmental conduct, see generally Smith, The United Nations and the
Environment: Sometimes a Great Notion?, 19 TEX. INT'L L.J. 335 (1984).

121. Montreal Protocol on Substances That Deplete the Ozone Layer, Sept. 16,
1987, 26 I.L.M. 1550 (1987).

122. Final Act of the Basel Convention on the Control of Transboundary Movement
of Hazardous wastes and Their Disposal, opened for signature Mar.22, 1989, 28 I.L.M.
857 (1989).

123. See Neff, supra note 119, at 512.
124. Id. at 520.
125. Id. at 521-22.
126. Id. at 510-11.
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what records foreign companies must retain, what notices must be
submitted to the EPA Administrator, and what procedures the Ad-
ministrator will follow to resolve choices of law. 127 Finally, the Ad-
ministrator is subject to review under the Administrative
Procedures Act, thereby ensuring substantive and procedural due
process. 1

28

V. CONCLUSION

Environmental problems at the Mexico-U.S. border require se-
rious consideration whether or not the Free Trade Agreement is
enacted. Although implementation and enforcement under existing
regulations has improved over the past three years, much progress
is needed, particularly if the FTA is passed. Greater resources and
a true commitment to coordinated efforts between the U.S. and
Mexican governments is essential.

In the absence of such efforts, environmental quality will dete-
riorate and such deterioration will lead to adverse health effects for
border residents and adverse publicity and litigation for industry.
The current debate triggered by the FTA can facilitate the changes
necessary to achieve balanced growth at the border either within the
current regulatory scheme or as part of the FTA.

127. Id. at 522.
128. See Administrative Procedures Act, 5 U.S.C. §§ 551-559 (1988).
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