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The Voting Rights Act’s Pre-Clearance
Provisions: The Experience of Native
Americans in South Dakota

Jean Reith Schroedel, Joey Torres, Andrea Walters, and Joseph Dietrich

On June 25, 2013—the 137th anniversary of General Custer’s defeat in the Battle
of Little Big Horn—five conservative members of the Supreme Court ruled in
Shelby County v. Holder that a key provision within the Voting Rights Act (VRA) was
unconstitutional.! That provision, Section 5, was unique in that it was designed to
proactively prevent political jurisdictions with histories of voting rights abuses from
adopting new laws and procedures that undermine the ability of racial minorities to
access the ballot box. Section 5 required “covered” jurisdictions” to pre-clear changes
to their voting laws and procedures with the Department of Justice or the Circuit
Court for the District of Columbia.2 While not actually ruling on Section 5, the
court rendered it inoperable by finding Section 4(b) to be unconstitutional, which
established the criteria for determining whether a political jurisdiction was “covered” by
Section 5. The justices argued that Section 4(b) violated the “equal sovereignty of the
states” by treating them differently based on “40-year-old facts that have no relation-
ship to the present day.”

A political science professor at Claremont Graduate University, JEAN RErTH SCHROEDEL has
authored or coedited five books and many scholarly articles. Her recent research has focused on
voting rights issues affecting Native Americans and she has been an expert witness in several
voting rights cases discussed in this article. Joey TorrEs and ANDREA WALTERS are doctoral
candidates at Claremont Graduate University. A recipient of Claremont Graduate University’s
2018-2019 Dissertation Award, Torres has presented papers on Native American voting rights
nationally. Walters is an economist whose recent work has focused on rural poverty and Native
American disenfranchisement. JosepH DIETRICH's primary focus is on political behavior,
legislatures, and issues in education. He recently gave expert witness testimony at commission
hearings on the effects of Northern California Vote by Mail programs on Native Americans.
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POST-SHELBY VOTING RIGHTS LITIGATION

In the post-Shelby era, the main VRA provision that can be used to challenge discrimi-
natory voting laws is Section 2, which prohibits laws and other practices that “deny
or abridge the right of any citizen of the United States to vote on account of race or
color” Courts have interpreted Section 2 as prohibiting both practices that deny the
right to vote and those that dilute the power of minority voters to elect representatives
of their choice. More recently, there have been a handful of cases that distinguish vote
abridgement from vote dilution. Section 3(c) provides a “bail in” or “pocket trigger”
mechanism for federal courts to subject political jurisdictions to some form of pre-
clearance under Section 2. “Bailing in” provides for a judicial review for plaintiffs to
show that a state or local jurisdiction has intentionally discriminated, either histori-
cally or currently, and therefore should be subject to a “pre-clearance” review from the
Department of Justice before new election laws can go into effect. The standard of
proof required under 3(c) is substantially higher than had been previously required
under Section 4(b) and there is no mechanism to proactively address problems. 4 The
remedies, either imposed by the court or reached through settlement, are individually
crafted for specific jurisdictions. In many Section 2 cases, the remedy does not include
pre-clearance of future changes in election procedures. When there is pre-clearance, it
is narrowly tailored and for a specific period, such as the next three elections.

Since Shelby, plaintiffs must contest separately, in federal court, every new law or
procedure that dilutes or abridges their access to voting, since there is no proactive
mechanism in place unless it is established in specific jurisdictions via Section 3(c),
and the pre-clearance is narrower and encompasses a much shorter time period.
Also, judges often require plaintiffs to show intentional discrimination to prove their
cases. Given the extreme poverty and limited legal resources in Indian country,’ this
imposes an enormous burden on Native Americans’ ability to challenge discriminatory
procedures.

Minimal Interest in Native American Voting Rights

Although the Shelby ruling was widely covered in the media, its impact on Native
Americans was largely ignored. Of more than 300 articles in the six-month period
after the ruling, only two even mentioned American Indians.” Section 5 litigation has
been very important in South Dakota, a state that because of its discrimination against
Native Americans has been labeled “the Mississippi of the North.”8 As the American
Civil Liberties Union’s Laughlin McDonald notes, “Many jurisdictions in the South
also failed to comply with Section 5 in the years following their coverage. But in none
was the failure as deliberate and prolonged as in South Dakota.”

Although scholars have examined cases from the pre-Shelby period, research is
needed on the prospects for voting-rights litigation in the current period.l Hence, we
have chosen to do an in-depth case study of pre-clearance in South Dakota, which
includes lands belonging to nine tribal nations. Reservation lands, however, are split
among thirteen different counties, which dilutes their voting clout in county elections.
As of mid-2017, there have been at least twenty-two voting rights cases in the state, a
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figure that is substantially larger than in any of the three states with the next highest
number of cases, New Mexico, Arizona, and Montana. This suggests that South
Dakota is exactly the setting where proactive measures to prevent the adoption of
discriminatory voting practices are most needed.

Beginning with a brief discussion of South Dakota’s troubled history, we then
consider the ways that Native Americans have used both Sections 2 and 5 to attack
deeply entrenched discriminatory electoral practices. Finally, we turn our attention to
whether a revitalized Section 2 can be used as a means of imposing pre-clearance in
the post-Shelby era. We consider the problem of proving intentionality as well as the
efforts by political jurisdictions to increase the financial costs of litigation as means of
discouraging voting-rights lawsuits.

SOUTH DAKOTA’S TROUBLED PAST: DECADES OF CONFLICT AND
TREATY VIOLATIONS

Louise Erdrich describes Native Americans as viewing history as a “living force,” where
current events are inextricably linked to the past.ll We too believe the roots of the
current animus are found in the history of white/Sioux interactions going back to the
first Euro-American incursions into the lands occupied by the “Great Sioux Nation.”
At its height, the “Great Sioux Nation” stretched from Minnesota through the Dakotas
to the Yellowstone River and into Nebraska, but the United States government, from
the 1805 treaty onwards, continually encroached on Sioux territory.

The 1861 law creating the Dakota Territory explicitly limited voting to free white
men and prohibited Indians from claiming US citizenship.!? Five years later, the
cutting of the Bozeman Trail through the Lakota Sioux reservation triggered the
three-year Red Cloud’s War,13 which ended with the 1868 treaty establishing the sixty
million-acre Great Sioux Reservation, which included the sacred Black Hills.14 After
gold was discovered in the Black Hills, the Sioux refused to renegotiate the treaty. As
a result, beginning in December 1875 and extending through 1876, the army launched
various attacks against the “hostile Sioux."!5 In 1877, Congress passed a law arbitrarily
removing seven million acres of land from the Sioux, including the Black Hills, while
adding 900,000 less-desirable acres.16 There was sporadic fighting, but that ended after
the 1890 Wounded Knee Massacre in which more than 350 mostly unarmed Sioux
were killed. Wounded Knee did more than any other event to “poison the relations [in
the state] between the Sioux and whites for generations to come.”!”

As a prerequisite of gaining statehood, South Dakota was required to include a
“disclaimer clause” in its state constitution declaring that “[the white settlers] forever
disclaim all right and title to . . . all lands lying within said limits owned or held by any
Indian or Indian tribes.’8 Almost immediately, however, the US Congress responded
to the South Dakota state legislature’s requests to take another eleven million acres
from the Sioux and split the Great Sioux Reservation into five much smaller, discon-
nected reservations. Because the state constitution limited voting and office-holding to
white male citizens, Native peoples had no political voice. Moreover, laws prohibited
polling places on Indian lands, required that jurors be selected from property tax
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lists, and mandated “exclusion of non-taxpaying Indians from participation in the
judicial process.”1?

This denial of civic status had devastating consequences. In 1903, Congress acted
unilaterally to remove another 416,000 acres from the Rosebud Sioux Reservation.20
In 1910, over the protests of Oglala Sioux leaders, a 1,273-square mile portion of the
Pine Ridge Reservation was opened to non-Indians and a referendum then was held
to create Bennett County from that territory. “Ration-drawing Indians who have not
severed their tribal relations” were excluded from voting and the referendum passed
overwhelmingly.2! Then, in 1917, the state attorney general reiterated that state law
prohibited polling places on reservation lands (e.g., those designated as “unorganized
counties”), which meant that even “civilized”?2 Native Americans on the reservations
could not vote.?3

THE 1924 INDIAN CITIZENSHIP ACT: DISPUTES AND CITIZENSHIP
WITHOUT THE FRANCHISE

Although the 1924 passage of the Indian Citizenship Act (ICA) unilaterally gave
US citizenship to all Native Americans, the law did not address whether citizenship
included the right to vote. According to Laughlin McDonald, minutes of the House
Indian Affairs Committee show that Native Americans were clearly intended to have
full rights, but Indian Affairs Commissioner Charles Burke recognized that there
would be opposition to Indian voting in many of the states.* The South Dakota
attorney general issued a report stating that citizenship did not necessarily confer the
right to vote.?s

Despite the ICA’s prohibition of explicit racial bans on voting, South Dakota
officials found many other ways to keep Native Americans from voting.26 For example,
in 1963 the attorney general stated that Yankton Sioux could not vote on a measure
to establish a water district because their names were not on the county tax rolls and
because they did not have full control over their affairs due to being under federal juris-
diction.?” Sioux living on the Pine Ridge Reservation in Shannon and Washabaugh
counties and those living on the Rosebud Sioux Reservation in Todd County were
prohibited by state law from voting because those counties were “unorganized.’?
This is a designation South Dakota law applied only to counties that were entirely
comprised of reservation lands.?

THE VOTING RIGHTS ACT

President Lyndon Johnson signed the 1965 Voting Rights Act (VRA) into law exactly
104 years to the day after Lincoln had signed legislation freeing slaves held in the
Confederate states.?® The timing conveyed the message that the VRA's purpose was to
ensure that African Americans could vote. The VRA included permanent provisions,
the most important being Section 2, but also nonpermanent provisions, including
Section 5, which had to be renewed periodically. The general language in Section 2,
which prohibited practices that “deny or abridge the right of any citizen of the United
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States to vote on account of race or colot,” could be used against laws that disenfran-
chised Native Americans. Initially, however, Section 5 was geographically limited
to the South.

This changed when in 1975, Congress reauthorized the VRA's nonpermanent
provisions and also expanded Section 5's geographic coverage. On January 1, 1976,
the Department of Justice used the trigger formula in Section 4(b) to subject “unor-
ganized” Todd and Shannon counties in South Dakota to Section 5 pre-clearance.3!
Shannon County is entirely contained within the western part of the Pine Ridge
Reservation and Todd County encompasses the Rosebud Reservation. The reaction
in South Dakota was immediate and vitriolic. Attorney General William Janklow
called the VRA “garbage” before issuing a formal opinion declaring the VRA to be an
unconstitutional violation of states’ rights.32 He advised the South Dakota secretary of
state to ignore the pre-clearance requirement.?? Political leaders in the state followed
this advice. During the next twenty-six years more than six hundred new statutes
and regulations were adopted in the two “covered” counties, but less than ten were
submitted for pre-clearance.?*

VOTING RIGHTS LITIGATION IN SOUTH DAKOTA

Although South Dakota has a long history of racial animus towards Native Americans,
one cannot assume that opposition to Native voting is simply driven by racism, given
that there are significant partisan differences that align with race. Aside from predomi-
nantly American Indian jurisdictions, which overwhelmingly vote for Democrats, the
rest of the state votes for Republicans. For example, following the 2016 election, the
party breakdown in the state legislature was 91 Republicans and 16 Democrats, with
three of the latter being Native American.?® To assess whether a group is under- or
overrepresented in a legislative body, scholars use the “racial parity ratio,” the percentage
of the group within divided by their population.3¢ Native Americans constitute 8.9% of
the state population, but are only 2.86% of the state legislature; this means their racial
parity ratio is 0.32, indicating they are severely underrepresented. Native representa-
tion is nearly as bad within county councils, but prior to voting rights litigation neither
county councils nor the state legislature had any American Indian representation at all.3?
The demographic trends, however, suggest that it will become increasingly difficult
to keep Native Americans out of electoral office. Laughlin McDonald, Janine Pease,
and Richard Guest were well aware of this a decade ago, writing that “The growth of
the Indian population and the simultaneous decline in the white population—due
to low birth rates, an aging population and rural population losses—have meant an
increase in the power of the existing and potential Indian voter bloc, as well as an
increase in tensions between Indian and non-Indian South Dakotans.”38 As is evident
from the cases that we discuss in the following sections, the earliest voting rights strug-
gles in South Dakota were over the denial of access to the ballot box, but more recent
cases have involved vote dilution and abridgement.3® None of these strategies, however,
alter the underlying demographic shifts; rather, they only slow the process of change.
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Early Vote-Denial Cases

Little Thunder v. South Dakota (1975) is an early case that deals with egregious vote-
denial practices. Legal Services attorneys challenged a law prohibiting residents of
“unorganized counties” (e.g., people living in Shannon and Todd counties) from voting
and running for political office. The state argued that Native Americans living on
reservations “did not share the same interest in county government as the residents of
organized counties.”® The federal district court accepted the state’s rationale, but the
Eighth Circuit Court of Appeals disagreed.

The success in Little Thunder, combined with the 1975 VRA amendments,
empowered groups such as the Native American Rights Fund (NARF) and the ACLU
to launch challenges against long-standing discriminatory practices. This first wave of
voting-rights litigation involved local political jurisdictions whose Native American
citizens were not covered by Section 5 and who consequently were litigating for
coverage under Section 2. Thus, they had to prove intentional discrimination via
Section 3(c).** In the process, they fought at-large elections, a shortage of polling
places on reservations, and the outright rejection of voter-registration cards. These
cases generally resulted in favorable settlements for the plaintiffs, but did not always
obtain pre-clearance.*2

Vote-Dilution Cases

In the 1990s the focus shifted to vote dilution. In 1996, the state consolidated legisla-
tive districts 28A and 28B into a single district. District 28A included the Cheyenne
River Sioux Reservation and some of the Standing Rock Reservation. District 28B
included no reservation land and Native Americans made up less than 4 percent of
the voting-age population, compared with 60 percent in district 28A. The Cheyenne
River Sioux filed suit, arguing the redistricting violated the state constitution in that
it took place prior to the decennial census.®® The state court ordered the legislature to
redistrict only following the decennial census.#

After the 2000 census, the legislature developed a plan to create thirty-five districts,
each with the power to elect one senator and two house members. The ACLU and
plaintiffs in Bone Shirt v. Hazeltine argued that the new redistricting plan “packed”
Native American voters into District 27 and diluted Native voting strength in District
26.45 The lawyers argued the plan not only would dilute votes and violate Section 2
judicial rulings, but also violated Section 5 since the changed districts included the
covered counties. Secretary of State Joyce Hazeltine argued that the changes were too
minor to warrant pre-clearance, but the court disagreed.

The ACLU also supported plaintiffs in Quick Bear Quiver v. Hazeltine (2001).46
Lawyers cited Shannon and Todd counties’ failure to pre-clear 3,048 changes in their
voting procedures as required by Section 5.47 Secretary of State Chris Nelson initially
insisted his office had complied with the letter of the law, but eventually entered
a consent decree requiring the state to come into full compliance with Section 5
pre-clearance.®
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Bailing In in Jurisdictions Using Section 2 and Section 3(c)

Early on, Native Americans in districts and counties not covered under Section 5
tried to get jurisdictions bailed in and subject to pre-clearance using Section 3(c)’s
mechanism for gaining Section 2 pre-clearance. The standard for determining what
constituted intentional discrimination, however, was unclear prior to the intentional
discrimination standard established in 1986 by Thornburg v. Gingles; indeed, this
“disparate impact” standard has been applied only sporadically ever since.*® Currently,
the standard applied depends on the federal circuit court hearing the case. The cases
outlined below demonstrate that a wide degree of judicial latitude determines what
constitutes intentional discrimination in vote-dilution cases.

Litigation involving the city of Martin, the seat of Bennett County, illustrates
how difficult it is to prove intentional discrimination in Section 2 cases. Martin has a
population of 1,071, with 45 percent of the population identifying as Native American
and 40 percent identifying as white. In 2002, the ACLU sued the city, claiming the
redistricting plan intentionally divided the Native American population in order to
create three majority-white council districts. Although the ACLU was able to show
that no Native-preferred candidate had ever been elected to the city council, it lost
in district court because it failed to show all three necessary factors for establishing
discriminatory intent. The Eighth Circuit, however, reversed that decision, finding that
the plaintiffs had shown all the factors necessary to establish discriminatory intent.>
On remand, the district court noted, “Martin city officials have taken intentional steps
to thwart Indian voters from exercising political influence” and ordered the city to
propose a remedial plan.5! The city refused and then won on appeal when the Eighth
Circuit5? held that the district court was correct in finding that all three factors had not
been established on the basis that there was not enough evidence showing that racially
polarized voting among whites was enough to defeat Native-preferred candidates.>?

Buffalo County, which includes the Crow Creek Reservation, was bailed in under
Sections 2 and 3(c) for egregious malapportionment.5* In 2000, 83 percent of the
county’s population was Native American.5> The county council members were
elected from three districts: District 1 held 101 residents, none of whom were Native
American; District 2 held 353 residents, 56 percent of whom were Native American;
District 3 held 1,578 residents, 94.6 percent of whom were Native American.56 The
county council decided in 2002 that the districts were “as regular and compact in
form as practicable and required no change.” In court two years later, however, they
admitted that district apportionment was in violation of the “one person, one vote”
standard and signed a consent decree mandating both a special election under a redis-
tricting plan outlined by the court and pre-clearance of future redistricting plans until
January 1, 2013.57

Blackmoon v. Charles Mix County (2005) involved extreme malapportionment.
By race, the population of Charles Mix County is about two-thirds white and one-
third Native American, mostly members of the Yankton Sioux tribe. In 2005, tribal
members sued, charging that the three county council districts were malapportioned.
Typically, prima facie evidence of malapportionment is a population deviation of 10
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percent or more; Charles Mix County’s plan had a deviation of 19 percent.’8 The
plaintiffs argued the county was in violation of Section 2 with intentional vote dilu-
tion, as required by Section 3(c), and the court agreed. County officials adopted a new
redistricting plan and a Yankton Sioux person was elected to the three-member county
council in 2006.5 The following year, the county passed a referendum to increase the
number of county council seats from three to five. The new plan, which “packed” most
of the Native Americans in a single district, was subject to pre-clearance, however, and
the Department of Justice objected. The county requested mediation, which concluded
with a consent decree that established that Charles Mix County was covered under
Section 3(c) of the VRA and required pre-clearance until 2024.60

These pre-Shelby cases show that only under extreme duress have South Dakota
elites acquiesced to Native American demands for voting rights. When forced to allow
people in “unorganized counties” to vote and to run for political office, jurisdictions
switched from denying the Native vote outright to diluting it. The Section 2 cases
illustrate the challenges of proving intentional discrimination as well as the limited
scope of pre-clearance via Section 3(c).

THE WAY FORWARD: LITIGATION IN THE POST-SHELBY ERA

In finding Section 4(b)’s formula unconstitutional, the Shelby court suggested that
Congress exceeded its authority with respect to the Fourteenth and Fifteenth
Amendments.6! If so, according to the court, then Congress was also violating powers
of the states as laid out in Article 4 of the Constitution and the reserved powers of
the Tenth Amendment. While the court agreed that “[t]here is no doubt that these
improvements are in large part because of the Voting Rights Act. The Act has proved
immensely successful at redressing racial discrimination and integrating the voting
process,” it found the Section 4(b) coverage formula to be outdated.2

Proving Intentional Discrimination

The Shelby decision triggered renewed interest in Section 2 litigation as a potential
means of reinstituting pre-clearance via Section 3(c).53> The major hurdles for Section
3(c) cases are lack of a unified standard for bringing such cases and the requirement
in some courts that plaintiffs prove that the jurisdiction intentionally discriminated.
Plaintiffs may use direct evidence or circumstantial evidence to prove intentional
discrimination. Direct evidence is obviously desirable, but vote-dilution cases rarely
present such clear corroboration and plaintiffs are left to piece together circumstantial
evidence in order to make their case.

For example, in Village of Arlington Heights v. Metropolitan Housing Development
Corporation (1977), the Supreme Court suggested factors that indicate discriminatory
intent: (1) disproportionate impact; (2) the historical background of the challenged
decision; (3) the specific antecedent events, such as departures from normal proce-
dures; and (4) contemporary statements of the decision-makers.5* Later, in Thornburg
v. Gingles (1986), the Court established that three preconditions had to be present in
order to prove intentional discrimination in VRA cases, along with other criteria.6>
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While a useful starting point, it is not clear whether contemporary court deci-
sions will be influenced by rulings from decades ago. Only shortly before the Shelby
ruling in 2012, the Ninth Circuit Court stated in Gonzalez v. Arizona that Section
2 only required a “causal connection” between the electoral practice and a discrimina-
tory result.¢ The Ninth Circuit Court is often more liberal than other federal courts,
however, so it is unclear whether other courts will concur.

Post-Shelby Section 2 Decisions
Among a handful of post-Shelby Section 2 decisions, in Frank v. Walker (2014) the

Seventh Circuit applied a very strict standard to prove intentional discrimination.s”
While recognizing that minority voters were less likely than white voters to have voter
identification, the judges stated this “disparate outcome” did not constitute a “denial
of anything.” In contrast, the Fourth, Fifth, and Sixth Circuit Courts have been more
lenient, instead adopting a two-pronged test for “disparate impact.” A voting procedure
is in violation of Section 2 if (1) there is a disproportionate burden on a protected class,
and (2) if the burden is partially “caused by or linked to social and historical conditions
that have or currently produce discrimination.”®® None of these cases involved Native
Americans, who may face unique challenges in trying to register and vote.

Shortly before the 2016 election, Paiutes living on two Nevada reservations sought
a preliminary injunction to force the state to provide early-voting sites on reservations.
There were dozens of early-voting sites across the state, but none on reservations,
whose residents had to travel long distances to vote. In granting the injunction, the
judge cited Gonzalez v. Arizona (2012) before laying out a two-step test for deter-
mining Section 2 violations. The test largely mirrored the rulings from the Fourth,
Fifth, and Sixth Circuit Courts, but broke new ground in recognizing travel distance as
a barrier to Native American voting. Sanchez v. Cegvaske (2016) is the first court deci-
sion that stated travel distance disparities may work “in tandem with historical, social
and political conditions to produce a discriminatory result” that constitutes voting
abridgement in violation of Section 2.9

The Possibilities of Section 2 Voting Abridgement Litigation in
South Dakota

South Dakota rests within the jurisdiction of the United States Court of Appeals
for the Eighth Circuit, which has not yet heard a voting abridgement case. However,
there are two reasons why the Sanchez decision may have ramifications in South
Dakota. First, Sanchez extends the disparate impact standard of four other US Courts
of Appeal to Native American voting rights litigation (the Fourth, Fifth, Sixth, and
Ninth Circuits); it seems reasonable that the Eighth Circuit also would at least explore
the merits of the standard. Second, the facts in Sanchez mirror those in recent South
Dakota voting-abridgement cases. In fact, plaintiffs in these South Dakota voting-
abridgement cases, Brooks v. Gant and Poor Bear v. County of Jackson, have faced
substantially greater travel distance barriers than those faced by the Nevada litigants.”
Additionally, the South Dakota plaintiffs’ historical, political, and social conditions are
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among the worst of any population in the United States. These South Dakota cases
were settled before trial with an agreement that early-voting sites would be established
on the Pine Ridge Reservation for several electoral cycles. Unless South Dakota agrees
to continue to provide for these sites after that period, new lawsuits will be likely,
which will give courts in the Eighth Circuit an opportunity to consider what standard
is required in Section 2 litigation.

The Financial Costs of Litigation in the Post-Shelby Era

As we have noted, the Shelby decision has made it much more difficult to prevent
political jurisdictions from adopting a range of new laws that erect barriers to regis-
tration and voting. Yet without pre-clearance, minority populations have no means
of proactively preventing new discriminatory voting laws and procedures. Instead,
every new discriminatory practice must be fought in court. Indeed, more than forty
years ago, a Senate report noted, “In many cases arising under our civil rights laws,
the citizen who must sue to enforce the law has little or no money with which to hire
a lawyer. If private citizens are to be able to assert their civil rights, and if those who
violate the Nation’s fundamental laws are not to proceed with impunity, then citizens
must have the opportunity to recover what it costs them to vindicate rights in court.”7!

Data from the Legal Defense Fund shows that the costs in terms of time and
money in Section 2 cases can be extraordinarily high, sometimes reaching as much
as $5 million for one side. Moreover, defendants and their attorneys often adopt a
conscious strategy of prolonging litigation, thereby increasing the costs for low-income
plaintiffs.”2 This is called “papering up.” Cases that are settled rather than going to trial
will have lower costs, but nonetheless these can be considerable. While we were unable
to obtain data on the costs in recent South Dakota cases, when the same legal team
handled a Montana Section 2 voting rights case, these litigation costs were roughly
$460,000 prior to being settled.”

Poor Bear v. County of Jackson

While it is possible for those who prevail in court to be reimbursed for the costs of liti-
gation, most of the recent South Dakota voting-rights cases have been settled instead
of being adjudicated, which means that the plaintiffs’ costs are often not reimbursed.
The states and counties, however, do not face an equivalent burden because their costs
are borne by the public. Poor Bear v. County of Jackson (2015) offers a recent example.”

In 2014, the Oglala Lakota, fronted by lead plaintiff Thomas Poor Bear, filed a
lawsuit in federal district court to force Jackson County to provide a satellite regis-
tration and early-voting site in Wanblee, the largest reservation community in the
county. The southern portion of Jackson County includes the eastern portion of the
Pine Ridge Reservation, while the northern, off-reservation portion is nearly all white.
Eighty-four percent of Kadoka’s population is white, while 92 percent of Wanblee’s
population is Native American.”> Most of the whites live within a two-mile radius
of the county auditor’s office, but very few Native Americans live near the county
seat. Without a satellite center, people in Wanblee had to travel neatly sixty miles
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round-trip to the off-reservation county seat in Kadoka to do late registration and
early voting. The plaintiffs argued that traveling this distance constitutes a substantial
burden for Native Americans, whose annual income per capita is less than $6,000;
for whites in the area, annual income per capita is nearly $24,000.76 The plaintiffs
requested that the county be “covered” via Section 3(c), claiming that the county was in
violation of Section 2. Jackson County responded that it lacked the funds to establish
a satellite center, even though South Dakota still had unused Help America Vote Act
(HAVA) funds specifically designated to help rural populations with access to voting.

Just prior to the 2014 election, when it appeared likely that Jackson County would
lose the case brought by the Oglala Lakota, the county commissioners did set up a
satellite registration and voting center in Wanblee. The county then tried, unsuccess-
fully, to get the case dismissed. In ruling against dismissal, Judge Karen Schreier wrote,
“The ability to vote absentee in-person must be viewed in conjunction with practical
realities—such as poverty and lack of transportation—that exist on the Pine Ridge
Reservation and must be compared to the opportunity to vote available to other
Jackson County white citizens.””7 The judge also noted there were unused HAVA
funds. She stated, “Based on the facts in the complaint, it is reasonable to infer that
defendants knew that the funding justification was not true at the time they made the
decision not to establish the satellite office. According to the complaint, the official
action bears more heavily on minority voters and occurred against a backdrop of
historical discrimination.’78

The Role of the South Dakota Public Assurance Alliance in Driving
Litigation Costs

Jackson County then tried to make fighting the case as costly as possible during the
discovery phase by scheduling depositions, retaining expert witnesses, and incurring
hours upon hours of legal time. Even as the county used public funds to cover the
costs of “papering up,” the plaintiffs had to rely on pro bono attorneys and financial
donations. Jackson County belongs to the South Dakota Public Assurance Alliance
(SDPAA), an insurance pool of more than four hundred public entities, which use
taxpayer dollars to collectively buy municipal insurance through the alliance.

According to its website, the SDPAA was founded in 1987 and currently provides
broad coverage including general liability, liability for automobiles, public officials, law
enforcement, and cyber liability, in addition to coverage for property, vehicle physical
damage, boiler and machinery, and enhanced crime.” Belonging to cooperative insut-
ance pools is generally seen as good public administration practice. However, in this
case the pool’s original purpose was exceeded when members began using it to defend
against civil rights and voting lawsuits brought by their own citizens. The authors of
this article repeatedly attempted to contact SDPAA board members and staff, but
received no response. However, Jonathan Ellis, a reporter at a South Dakota news-
paper that has published stories on the SDPAA, did confirm that the organization has
paid legal bills on behalf of Jackson County, but he too was unable to obtain from the
SDPAA a figure for the total amount that has been spent.8
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According to Bret I—Iealy, a consultant with Four Directions, a grassroots Native
American voting-rights nonprofit organization, the availability of SDPAA funds
allows defendants to drive up the costs of litigation. Small communities are able to
spend large sums of money on defense and litigation when without these funds they
likely might seek early settlements. The SDPAA also allows a member municipality to
continue in court, regardless of whether its legal position is likely to prevail. Healy also
noted that, “Every week that goes by where they [defendants] keep fighting is another
week they have to pay the lawyers.. .. It's a million dollars of South Dakota taxpayer
money that goes straight from the insurance pool and directly to [their lawyers] Sara
Frankenstein and Gunderson Palmer.’8!

Unlike the board of governors of a private insurance company, the board of the
SDPAA has no incentive to compromise or settle lawsuits because it is comprised of
members of the government entities that it represents, such as a county. Therefore,
no one overseeing the funds wants to limit access to the cash—over $32 million in
2015—because their municipality may need the funds in the future.8? According to
the director of the voting-rights nonprofit Four Directions, two commissioners from
the largest SDPAA shareholder county admitted the SDPAA has used its clout to
intimidate Native American litigants.83 Furthermore, the board lacks any citizen
members who might raise questions about expending funds used to defend govern-
ment entities against civil-rights lawsuits brought by their own citizens.

Insurance pools are not unique to South Dakota. Every state uses cooperative-
risk pools to keep insurance costs down by collectivizing and sharing risks. National
organizations such as the Association of Governmental Risk Pools, or AGRIP, also
represent collective interests and share information among members.3* The organiza-
tion of these risk pools is often complicated by the unique needs of the localities
which they serve. Some states, like New York, Texas, and California, use separate
pools designed to protect discrete areas of concern, while others, like South Dakota or
Montana, use a more general model which carries nearly all risks together. In general,
large states tend to have systems that carry general municipal liability separately from
other insurances for property such as police cars and buildings, or for protection such
as workers’ compensation. In these states, insurance claims tend to reach the insurance
pools designed to cover specific areas of risk. In smaller states, where all risk is mixed
together in a large pool, this is not the case. As in South Dakota, pools designed to
save the taxpayer money on insuring police cars also goes to defending against citizen
claims of vote suppression or intimidation. This should be of particular concern in
Indian country: many states with large Native populations use the small-state model
(Wyoming, South Dakota, Utah, Oklahoma, North Dakota, Nevada, Nebraska,
Montana, Idaho, and Alaska).

Recovering the Costs of Litigation and the Prevailing Party Standard

In November 2015, the Jackson County Commissioners arranged to use HAVA funds
to establish a voting site in Wanblee for federal elections through 2022. Judge Schreier
then dismissed the suit. However, the case was not yet done. The plaintiffs’ lawyers
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then went back to court in an attempt to recover the costs of the lawsuit. On January
4, 2017, Judge Schreier found that the plaintiffs had not met the legal standard for
fees to be awarded, which was established by Buckhannon Board and Care Home, Inc.
v. West Virginia Department of Health and Human Services (2001) and requires a court
judgment or its functional equivalent.85 Under this legal standard a settlement that
essentially gives the plaintiffs everything or nearly everything they sought, as in Poor
Bear, is not enough to be considered the prevailing party and awarded costs of suit.

SUPPORTING NATIVE AMERICAN VOTING RIGHTS

The Shelby ruling means that most voting rights cases now must be litigated using
Section 2. Not only do Native American litigants have to struggle with the possibility
of having to prove intentionality, they must garner legal and financial support, typi-
cally found outside of their communities. This is a particularly difficult challenge in
South Dakota, where the poverty rate among Native Americans has been roughly
48 percent—unchanged since 1999—which places them among the poorest in the
entire country.8¢

As law professor Charles Epp notes, statutory and case law are no guarantee that
rights will be protected. There must be a“legal support structure” to ensure that “rights
matter.’” Success in voting rights litigation often requires the expertise of social scien-
tists, historians, and statisticians, in addition to legal counsel; moreover, there are only
a handful of these experts with knowledge of the unique conditions affecting Native
Americans and these services are expensive.

McDonald, Pease, and Guest identify the principal factors that impede VRA
enforcement in Indian country to be “lack of resources and access to legal assistance by
the Indian community, lax enforcement of the Voting Rights Act by the Department
of Justice, the isolation of the Indian community and the debilitating legacy of years
of discrimination by the federal and state governments.”$ At different junctures, the
ACLU and the Department of Justice have provided substantial legal and financial
support to voting rights cases involving American Indians, but both entities face many
competing demands for their assistance.?® Not surprisingly, the Department of Justice
is also subject to political pressures, with some administrations strongly committed to
voting rights and others much less so. The Lawyers' Committee for Civil Rights Under
Law recently became engaged in Native American voting rights litigation as well, with
its attorneys representing the plaintiffs in Poor Bear v. County of Jackson, the 2014
case involving satellite voting on the Pine Ridge Reservation.”® However, the Lawyers’
Committee has a small staff, with much of the litigation handled by pro bono attor-
neys from private law firms. Among the many types of cases these attorneys undertake,
most do not involve Native Americans.9!

In addition to grassroots activities by Native American groups, such as the North
American Council of American Indians and Four Directions, there are several Native
American legal-advocacy groups. The most important is the Native American Rights
Fund (NARF), which handles VRA litigation as well as many other issues.?2 NARF’s
annual report for 2016 shows they handled fifty-six domestic cases, including tribal
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trust funds, defense of sacred sites, water rights, and land issues. 9 The report suggests
NARF was operating at near-capacity even prior to the election of Donald Trump,
whose administration has taken a number of anti-Indian positions that NARF is
contesting (e.g., the Dakota Access Pipeline and Bears Ears National Monument).

Recently, the Native American Voting Rights Coalition (NAVRC) was created in
2015. Including all of the aforementioned groups except the Department of Justice, as
well as other nonprofits and individuals engaged in voting-rights research and litiga-
tion, the NAVRC is committed to working collaboratively to advance voting rights for
Native Americans and to do so in a way that respects their cultural integrity. Research
carried out by NAVRC associates was used in the Sanchez v. Cegvaske voting-abridge-
ment case, although the legal work was handled pro bono by an attorney who is an
enrolled member of the Sisseton-Wahpeton Oyate. The NAVRC also is engaged in
a number of upcoming initiatives that suggest the organization will make a positive
contribution to voting issues within Indian country.

CONCLUDING THOUGHTS

Although a key aspect of democracy is that all citizens have an equal opportunity
to vote and run for political office, the United States has not always lived up to this
ideal. Given the legacy of slavery, it is not surprising that the voting rights struggles
of African Americans have generated the most attention. But as we have shown in
this study of South Dakota, the oppression of the original inhabitants of the North
American continent is an equally troubling legacy—one that continues to cast a long
shadow in Indian country. The past is still very much alive in these places. Seemingly,
the Indian Wars of 150 years ago continue to shape the perceptions of both Native
Americans and whites, many of whom sustain an “us versus them mentality."9

Even though passage of the Indian Citizenship Act in 1924 “gave” US citizenship
to all Native peoples born within the country’s boundaries, for decades they were
excluded by statute from voting in South Dakota—even after the passage of the Voting
Rights Act in some areas. While the extension of Section 5 to the “unorganized” South
Dakota counties was an important step, jurisdictions in the state continued adopt
policies that diluted the electoral clout of Native voters. The Supreme Court’s Shelby
County v. Holder (2013) ruling that Section 4(b) was unconstitutional resulted in the
loss of Section 5 pre-clearance. Although it is possible to succeed in voting-rights liti-
gation by relying instead on Section 2, which generally prohibits procedures that “deny
or abridge the rights of any citizen of the United States to vote on account of race or
color,” as we have shown it is much harder to establish the requisite facts. Unless the
political jurisdiction previously had been bailed in via Section 3(c), Section 2 cases can
only be initiated after a violation has occurred. Also, while it is possible for Section
2 cases to be won, this largely depends upon the legal standard being applied. Will
judges require proof of intentional discrimination, or will they consider travel distance
and the “totality of circumstances” affecting Native Americans?

This situation is made even more difficult because the cost of litigation falls much
more heavily on the plaintiffs than on the defendants. The government entities have

14 o AMERICAN INDIAN CULTURE AND RESEARCH JOURNAL 41:4 (2017)



access to nearly unlimited funds through the South Dakota Public Assurance Alliance
and thus can pursue a “papering up” strategy that runs up the costs for plaintiffs.
Moreover, when a case is settled, plaintiffs are unlikely to be able to recover their costs.
Under these conditions, individuals may decide that the cost of equal access to the
ballot box is simply too high.%

What Indian country needs, and arguably the rest of the country as well, is for
Congress to pass new voting rights legislation—preferably a law that “fixes” Section
4(b) and reverses Buckhannon, which would allow for plaintiffs to collect legal fees.%
The chances of this happening are minimal, given what happened to the Voting
Rights Advancement Act of 2015, a bipartisan bill with forty-four cosponsors in the
Senate. The bill died in committee after House Judiciary Chair Robert Goodlatte
(R-VA) refused even to hold any hearings. In response to questions about his refusal,
Goodlatte stated the bill was not needed because “There are still strong protections
under the Voting Rights Act, including the ability of a judge to order that a commu-
nity or even a whole state be placed under the pre-clearance if there are new evidences
of discrimination.””” Despite Congressman Goodlatte’s rationale, we believe that this
essay clearly documents that the actual hurdles and barriers to obtaining pre-clearance
remain steadfastly in place.
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