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Enter the word “cigarettes” in an Internet search engine and you will probably find an Internet cigarette 

retailer (“Internet cigarette retailer”) at the top of your list of search results.  The number of Internet cigarette 
retailers has increased dramatically in recent years.  In 2000, Professor Kurt Ribisl of the University of 
North Carolina at Chapel-Hill and colleagues undertook the first comprehensive survey of the number of 
domestic Internet cigarette retailers and identified 88 Internet cigarette retailers operating through hundreds 
of websites.1  Four years later, their follow-up study identified 775 domestic Internet cigarette retailers.2 
 This trend is a concern because tobacco use is the leading preventable cause of death in the 
United States.  Cigarettes kill 400,000 Americans every year.3  Tobacco-related deaths exceed the 
number of people killed by alcohol, AIDS, car crashes, illegal drugs, murders, and suicides combined.4   
Additionally, smoking-attributable health-care expenditures are approximately $75.5 billion annually.5    
 This Synopsis discusses problems associated with Internet cigarette retailers, and the state and federal 
laws that can be used to address these problems.  Section I of this Synopsis discusses the marketing and 
operation of Internet cigarette retailers.  Section II outlines efforts by states to collect their tobacco taxes on 
sales by Internet cigarette retailers and to prevent Internet cigarette retailers from selling to children.  Section 
III discusses impediments to state action, the most significant being the threat of legal challenges under 
the Commerce Clause of the United States Constitution.  This section also addresses Native American 
sovereignty, as many domestic Internet cigarette retailers operate from within Native American lands.6

Public Health Policy For Internet Cigarette Retailers

Christopher Banthin

This synopsis is provided for educational purposes only and is not to be construed as a legal opinion or as a substitute for obtaining legal advice from 
an attorney.  Laws cited are current as of June 1, 2005.  The Tobacco Control Legal Consortium provides legal information and education about tobacco 
and health, but does not provide legal representation.  Readers with questions about the application of the law to specific facts are encouraged to consult 
legal counsel familiar with the laws of their jurisdictions.

  

Section I — Public Health Concerns 
Regarding Internet Cigarette Retailers  

The marketing of  tax-free cigarettes largely has 
driven the boom in Internet cigarette retailers.  Internet 
cigarette retailers typically fail to charge state sales and 
excise taxes, which customers are otherwise required 
to pay when purchasing cigarettes from vending 
machines, convenience stores, or other traditional 
“brick and mortar retailers.”7  The price differences 
can be substantial.  In the United States, since January 
2002, thirty-six states and the District of  Columbia 
have increased their excise taxes on cigarettes.8  Sixteen 
states and the District of  Columbia now have an excise 
tax of  $1.00 or higher per package of  cigarettes.9  By 
failing to include the applicable New Jersey excise 
taxes, for example, many Internet cigarette retailers 
offer a carton of  cigarettes for $24 less than what is 
charged by New Jersey brick and mortar retailers for a 
carton of  the same brand name cigarettes.10  

Public health advocates are concerned that cheap 
cigarette prices offered by Internet cigarette retailers 
may cause more people to smoke.  Smoking rates are 
inversely correlated to cigarette prices.11  The higher 
the cost of  a package of  cigarettes, the fewer people 
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will smoke.12  On average, for every ten percent 
increase in the cost of  a pack of  cigarettes, overall 
smoking rates will decrease three to five percent, and 
smoking rates among children will decrease by seven 
percent.13  Conversely, when cigarette prices drop (as 
is the case when the applicable state tobacco taxes are 
evaded) smoking rates increase.14  Thus far thankfully, 
there is no evidence to suggest that Internet cigarette 
retailers increase smoking rates in this manner.15 

However, in lobbying against tobacco taxes, some 
cigarette manufacturers have sought to exploit the fear 
that Internet cigarette retailers undermine tobacco 
taxes.  They have argued that increases in tobacco 
taxes are ineffective because they drive consumers to 
purchase the tax-free or partially taxed cigarettes from 
Internet cigarette retailers.16  

Thus far, there is no evidence to suggest 
Internet cigarette retailers increase smoking rates 
in this manner.17  However, this lack of  evidence 
has not stopped some cigarette manufacturers from 
exaggerating the concerns about Internet cigarette 
retailers in an effort to oppose increases in tobacco 
taxes.  Some cigarette manufacturers and other like-
minded groups argue that increases in tobacco taxes 
are ineffective because they drive consumers to 
purchase the tax-free or partially taxed cigarettes from 
Internet cigarette retailers.18  The argument concludes 
that tobacco tax increases are bad for state revenue 
because states do not collect the taxes they would 
otherwise collect from local retailers.19  

Despite its seeming persuasiveness, this argument 
is false.  Increases in state tobacco taxes continue to 
demonstrate a decrease in smoking rates and an increase 
in tobacco tax-related state revenue.20  Furthermore, 
current tax enforcement efforts discussed in Section 
II of  this Synopsis help ensure that Internet cigarette 
retailers do not counteract the public health benefit 
resulting from state tobacco taxes.  

In addition to preserving the efficacy of  state 
tobacco taxes, public health advocates are also 
concerned that Internet cigarette retailers operate with 
little or no understanding of  who their customers are 
and whether their customers are adults or children.  
An investigation in 2002 found that nearly all Internet 
cigarette retailers lack effective age verification 
protocols.21  The most common protocols simply 
asked customers their age.22  In contrast, only nine 
percent of  the Internet cigarette retailers surveyed 
required customers to provide a driver’s license 

number, which can be compared against state motor 
vehicle records or other databases.23  Only six percent 
indicated that a photographic identification would be 
needed upon delivery.24  No Internet cigarette retailers 
were registered with parent-controlled filtering or 
blocking software.25

The payment requirements established by Internet 
cigarette retailers also appear unlikely to prevent sales 
to minors.  The largest credit card company warned 
Internet cigarette retailers that issuance of  its credit 
card cannot be taken as proof  that the customer is 
over eighteen years of  age.26  Children under the age of  
eighteen can acquire credit cards if  a parent co-signs.27  
Moreover, minors might take advantage of  Internet-
based payment services such as “paypal.com,” which 
allows users to deposit funds into an account and then 
transfer funds to pay for online purchases.28  A search 
of  the online retailers using paypal.com revealed 
numerous Internet cigarette retailers.29   

The manner in which Internet cigarette retailers 
affect smoking rates, particularly among children, 
remains an open question.  The most recent data 
shows that Internet cigarette retailers provide 
relatively few of  the cigarettes smoked by children.30  
Additionally, increases in state tobacco taxes remain 
an effective means for reducing smoking and raising 
states revenue.31  To help ensure the continued 
efficacy of  state tobacco taxes and to prevent Internet 
cigarette retailers from undercutting tobacco control 
achievements of  the past, states may wish to consider 
the tobacco control policies discussed in the next 
section. 

Section II  —  State Laws for Internet 
Cigarette Retailers

In the relatively brief  period of  time since the 
emergence of  Internet cigarette retailers, states have 
responded with a broad array of  regulatory and law 
enforcement approaches.  The approaches range 
from prosecution of  Internet cigarette retailers for 
violations of  existing minimum age sales laws32 to a 
ban on all direct-to-consumer deliveries of  cigarettes.33  
This part of  the Synopsis discusses laws in two areas: 
tax and youth access.    
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Tobacco Tax Laws for Internet Cigarette 
Retailers 

The law is clear that whenever an Internet 
cigarette retailer sells cigarettes to a customer, tobacco 
taxes are owed to the state where the customer is 
located.34  When customers purchase cigarettes from 
a grocery store or other brick and mortar retailer, they 
are technically liable for paying the state excise tax 
(“tobacco tax”) on that purchase.35  The tax liability 
may not be readily apparent to customers because 
states typically require the cigarette wholesaler or some 
other intermediary to collect and remit the tobacco tax 
for each package of  cigarettes before the package ever 
reaches the retail store display.36  The stamp on each 
package of  cigarettes is proof  that the state tobacco 
tax was collected and remitted to the state.37 

Because interstate tax law complicates the 
application of  this collection and remittance 
requirement to Internet cigarette retailers,38 states may 
opt to collect directly from Internet cigarette retailer 
customers.39  A federal law passed in 1949, which is 
referred to as the Jenkins Act,40 simplifies the procedure 
for locating Internet cigarette retailer customers.   The 
Jenkins Act requires any person or business that 
ships cigarettes to a state imposing a tobacco tax to 
disclose to local tax enforcement officials the name 
and address of  the shipper and the person to whom 
the cigarettes are shipped.41  The disclosure also must 
include the brand names and quantities sent to each 
address.42  States may use this information to collect 
the tax directly from the customer, who will likely 
think twice about purchasing from Internet cigarette 
retailers in the future after having to pay shipping costs 
and state tobacco taxes, and receiving special attention 
from state tax officials.43  

Several states have successfully used the Jenkins 
Act.44  Washington state, for example, sued an Internet 
cigarette retailer under the Jenkins Act, ultimately 
forcing the Internet cigarette retailer to turn over all 
its relevant customer information to the state.45  The 
court found that states have an implied right to sue 
under the Jenkins Act because the Act was passed 
explicitly to benefit states and state enforcement is 
consistent with its goal.46  

While the Jenkins Act enforcement provides a tax 
enforcement option for any state, some states have 
adopted new laws to increase tobacco tax compliance 
as well as simplify collection.  For example, in 
addition to complying with the Jenkins Act reporting 

requirements, Internet cigarette retailers selling in 
California must also collect all applicable tobacco taxes 
and remit them to the state.  If  the Internet cigarette 
retailer opts not to collect and remit such taxes, then 
the Internet cigarette retailer must clearly disclose to 
each customer the following: 

If  these cigarettes have been shipped to you 
from a seller located outside of  the state in which 
you reside, the seller has reported pursuant 
to federal law the sale of  these cigarettes to 
your state tax collection agency, including your 
name and address.  You are legally responsible 
for all applicable unpaid state taxes on these 
cigarettes.47 

This notification is important because the offer of  
tax-free cigarettes is a primary promotional technique 
for Internet cigarette retailer.48  Californians who think 
they can evade state tobacco taxes by purchasing from 
an Internet cigarette retailer, will be disabused of  this 
notion shortly after their first purchase.  

  
Youth Access Laws for Internet Cigarette 
Retailers

When tested in compliance checks, Internet 
cigarette retailers frequently sell to children.  Many 
states have reacted by passing youth access laws 
tailored specifically for Internet cigarette retailers.  
Rhode Island became the first such state in 2000.49   
Before shipping a tobacco product into Rhode Island, 
Internet cigarette retailers must obtain a copy of  the 
customer’s government identification showing that he 
or she is at least 18 years of  age, along with a written 
attestation as to the authenticity and accuracy of  the 
photocopy.50  Internet cigarette retailers selling to 
Rhode Island customers must also limit delivery to the 
address listed on the identification and use a delivery 
service that requires the signature of  the addressee or 
another adult.51   

Since Rhode Island passed its law in 2000, 
numerous states have adopted similar laws with 
additional requirements.  For example, California 
mandates that Internet cigarette retailers check back 
with customers, in part to confirm that the potential 
customer is an adult.52  The California requirement 
states:
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The distributor or seller shall submit to each 
credit card acquiring company with which it 
has credit card sales identification information 
in an appropriate form and format so that the 
words “tobacco products” may be printed in 
the purchaser’s credit card statement when a 
purchase of  tobacco product is made by credit 
card payment.53 

The distributor or seller shall make a telephone 
call after 5 p.m. to the purchaser confirming the 
order prior to shipping the tobacco products.  
The telephone call may be a person-to-person 
call or a recorded message.  The distributor or 
seller is not required to speak directly with a 
person and may leave a message on an answering 
machine or by voice mail.54 

The “check back” requirement, which exists 
in some other states, is meant to inform parents or 
guardians about their children’s purchases, information 
that might otherwise remain hidden.  The “check 
back” requirement also intensifies minors’ concern 
that a parent or guardian will intercept the delivery of  
the tobacco products, which should dissuade at least 
some children patronizing Internet cigarette retailers.   

Other laws in California include requiring a two 
carton minimum per order, prohibiting the use of  
cash and money orders as a payment option.55         

A few states have banned Internet cigarette retailers 
from shipping cigarettes directly to consumers to keep 
Internet cigarette retailers from selling to children.56   
New York was the first state to adopt this approach 
in August 2000.57  The New York law prohibits all 
tobacco retailers, including Internet cigarette retailers, 
from shipping cigarettes directly to consumers with few 
exceptions.58  Alaska followed New York’s example in 
2003.59  In December 2004, Arkansas similarly banned 
Internet cigarette retailers when the Supreme Court 
of  Arkansas upheld the Arkansas Tobacco Control 
Board’s ruling that tobacco retailers must have a 
physical space in the state in order to obtain a license 
to sell cigarettes directly to consumers in Arkansas.60   

State Enforcement and Compliance
The super-geographical nature of  the Internet can 

make enforcement very complicated.  Internet cigarette 

retailers are scattered throughout the country.61  Many 
of  the domestic Internet cigarette retailers are located 
on lands of  sovereign Native Americans tribes where 
state laws are largely unenforceable.62  Internet cigarette 
retailers even operate from other countries.63   

States have developed a variety of  strategies to 
cope with these unique enforcement challenges.  A 
common enforcement option is the compliance check, 
which states have used to keep illegal sales rates low 
among traditional brick and mortar retailers.64  The 
enforcement official recruits a minor to attempt to 
buy from Internet cigarette retailers and to document 
his or her experience as evidence for possible 
prosecution under state minimum age sales laws.65  
Typically, the penalties get harsher each time a retailer 
sells to a minor.66  In order to reduce the expense and 
complexity of  prosecuting an individual or business 
located out-of-state, several states have cooperated in 
multi-state enforcement efforts.67  

Another enforcement option was adopted in 
Maine in late 2003.  The Maine law categorizes 
Internet cigarette retailers into one of  two categories: 
those that are licensed with the state and those that are 
unlicensed.68  This list is given to all common carriers 
that are likely to be asked to deliver tobacco products 
into the state, such as FedEx or UPS.  The U.S. Postal 
Service is also provided with a copy.69  Once notified, 
the Maine law would prohibit all delivery services 
from shipping products into Maine on behalf  of  
tobacco retailers not licensed with the State.70  This 
approach reduces illegal sales by Internet cigarette 
retailers by controlling their ability to deliver products 
to customers in Maine.  Additionally, by focusing 
on the delivery services used by Internet cigarette 
retailers, Maine avoids the expense and complexity of  
prosecuting enforcement actions against individual 
retailers. 

(The legality of  Maine’s approach has recently 
come into question.  In a challenge to this law, a 
federal court recently ruled that federal transportation 
law preempts the Maine law.71  This decision may 
be appealed.  Also, despite this adverse ruling, the 
Attorney General for the State of  New York recently 
entered into an agreement with DHL, a major domestic 
shipping company, which prohibits it from shipping 
tobacco products directly to all consumers located 
in the United States.72  Talks with other shipping 
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companies continue.73)  
Another enforcement strategy is the use of  licensing 

for Internet cigarette retailers.74  States use licenses to 
monitor the marketing and sales of  numerous goods 
and services, such automobiles, gasoline, alcohol, 
insurance sales, certain legal representation, pharmacies 
and more. As of  2000, almost one half  of  the states 
and numerous municipalities required traditional 
brick and mortar tobacco retailers to obtain a license 
before selling tobacco products.75  The licensing 
requirement allows authorities to prohibit a retailer 
from selling tobacco products for a probationary 
period, or permanently, if  need be.  If  applied to 
Internet cigarette retailers, a streamlined application 
process through the mail or via the Internet occurring 
once a year, for example, could provide state officials 
with important information about the retailers selling 
in the state.  The license application process could also 
provide Internet cigarette retailers with information 
about state youth access and tax law policies.        

 
Section III — Federal Law and Conceptual 
Concerns for State Regulation of 
Internet Cigarette Retailers 

While the federal government thus far has not 
responded directly to the problems associated with 
Internet cigarette retailers,76 the review of  some federal 
laws is instructive when developing state policies for 
Internet cigarette retailers.  Many legal challenges 
brought against state regulation of  Internet cigarette 
retailers, and indeed the state regulation of  the 
Internet in general, have centered on the Commerce 
Clause of  the U.S. Constitution.77  Some argue that the 
borderless space of  the Internet would be well served 
by exclusive, federal oversight.78     

Recent scholarship and judicial decisions, 
however, arrive at the opposite conclusion.79  States 
have a longstanding and essential role in protecting 
the public’s health.80  Without the experiences shared 
by states through the development of  their various 
public health policies, the public health laws and 
officials at the state and federal levels would be less 
effective at protecting the population in general from 
large scale public health threats.81  The advantages 
gained by state participation in the development 
of  public health policy in this country suggest that 
judicial analysis under the Commerce Clause should 

largely defer to public health policies of  states.             
In general, the Commerce Clause gives Congress 

the authority to regulate business operating in more 
than one state.82  Courts also interpret the Commerce 
Clause to limit the manner in which state laws may 
affect interstate commercial activity.83  This limitation 
to state law applies even on issues where the federal 
government has not exercised its Commerce Clause 
authority; in other words when the federal Commerce 
Clause authority is “dormant.”  The tobacco industry 
has used this “Dormant Commerce Clause” numerous 
times to challenge state tobacco control laws, including 
state laws for Internet cigarette retailers. 

For example, a group of  tobacco companies and 
Internet cigarette retailers challenged New York’s 
ban on all home deliveries of  tobacco products.84  
The lower court struck down the law under a 
dormant commerce clause analysis, but on appeal, 
the court reversed and upheld the law finding that 
New York demonstrated sufficient justifications for 
banning such tobacco sales.85  The appellate court 
determined that the New York law was not “economic 
protectionism” designed to favor in-state tobacco 
retailers.  Instead, the New York law applied equally to 
all Internet cigarette retailers, including those located 
in-state.86  Had New York lawmakers chosen only to 
ban shipments from out-of-state Internet cigarette 
retailers, then the court might have ruled otherwise.  
Under a Dormant Commerce Clause challenge, 
in general, if  a court finds that a state law is simple 
economic protectionism designed to hinder out-of-
state businesses from accessing in-state markets, then 
the court will strictly scrutinize the law, which usually 
leads to a per se invalidation of  the law.87  

Because the court determined that the New 
York ban, on its face, did not discriminate against 
out-of-state tobacco companies, the companies 
had the burden of  showing why the ban violated 
the Dormant Commerce Clause.  A state law that 
applies evenhandedly to in-state and out-of-state 
business may still be invalidated under the Dormant 
Commerce Clause, but only if  “the burden imposed 
on such commerce is clearly excessive in relation to 
the putative local benefits.”88  The intensity of  the 
burden that will be allowed depends on “the nature 
of  the local interest involved.”89  Preservation of  
public health, safety and welfare weigh strongly in 
favor of  states.90  In this case, the out-of-state tobacco 
companies could not provide sufficient reasons why 
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the continuation of  home deliveries of  cigarettes was 
more important than protecting the public health in 
New York from tobacco-related harm exacerbated by 
Internet cigarette retailers.  

Although less of  an impediment than the threat 
of  legal challenges brought under the Dormant 
Commerce Clause, the issue of  “jurisdiction” is 
relevant for the state regulation of  Internet cigarette 
retailers.  The issue of  jurisdiction asks generally 
whether a court has a right to exercise its authority to 
haul an out-of-state business into court.  The prevailing 
jurisdiction test for Internet-based conduct was 
established in 1997 and is known as the “interactive-
passive test.”91  “Interactive” sites, which enable users 
to form contracts, take orders for good and services, 
transfer commercial computer files, or otherwise 
conduct business over the Internet, usually expose the 
sites’ proprietors to out-of-state jurisdiction.92  Courts 
are much less likely to have jurisdiction over websites 
that only display information in a passive manner.93    

Under this prevailing analysis, when an Internet 
cigarette retailer ships tobacco products to a customer 
in violation of  the customer’s state laws, the courts 
in that state will most likely have jurisdiction over the 
Internet cigarette retailer.   Internet cigarette retailers 
display goods for sale, they take orders and collect 
money, and they ship cigarettes into the state.   It 
is reasonable that people who operate the Internet 
cigarette retailers should expect that they be subject to 
the laws in every state where they sell.94  

Another important issue for state regulation of  
Internet cigarette retailers is that of  Native American 
sovereignty.  Over one half  of  the Internet cigarette 
retailers based in this country operate on Native 
American lands.95  However, the U.S. Supreme 
Court has said that states have the legal right to 
require cigarette retailers on Native American lands 
to collect sales and excise taxes for cigarettes sold 
to non-tribal members and to keep records about 
each sale.  Because of  tribal sovereign immunity, 
however, states are barred from directly prosecuting 
the Native American retailers.96   In other words, even 
if  a state caught an Native American-based Internet 
cigarette retailer selling to children, the retailer could 
legitimately claim immunity from any monetary fines 
or other punishment arising from the crime.  

The sovereignty of  Native American tribes 
suggests that state authorities should strongly consider 
partnering with their Native American counterparts.  
Indeed, several states have developed compacts with 
tribes to collect cigarette taxes on sales to non-tribal 
members.97  A compact might include revenue sharing 
provisions, allowing a tribal government to retain a 
portion of  tobacco tax revenues partly in exchange 
for its efforts in the collection of  taxes from retailers 
operating within their jurisdiction.  This approach is 
beneficial because it would further familiarize tribal 
governments with the policy and processes of  using 
tobacco taxes to dissuade smoking among Native 
Americans, who have some of  the highest smoking 
rates.98  States would gain by understanding tribal 
governmental efforts for improving public health.   

In lieu of  negotiating a compact, states have some 
other options. For example, Maine avoids having to 
confront this issue of  sovereign immunity by going 
after the common carriers that deliver cigarettes from 
Internet cigarette retailers located on Native American 
lands.  Under this scenario, the punishment for an 
Internet cigarette retailer selling to children would 
be to cut off  the retailer from its customers.  With 
regard to the collection of  tobacco taxes, states may 
wish to pursue Jenkins Act enforcement.  Because 
Native American sovereignty does not provide 
immunity from federal law, Internet cigarette retailers 
located on Native American lands must disclose their 
customer lists for tax collection purposes.  Recently, 
the State of  Washington successfully forced a Seneca 
Nation-based Internet cigarette retailer to turn over its 
customer list.99         

CONCLUSION

Historically, states have developed most of  the 
effective tobacco control policies in this country.  
While Congress may pass legislation to regulate 
Internet cigarette retailers in the future, states may 
pursue immediately numerous tobacco control 
policies to respond to Internet cigarette retailers that 
sell cigarettes to minors or that disregard tax law.    
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HEALTH MATRIX: JOURNAL OF LAW-MEDICINE, Vol. 14, No. 2 (Summer 2004) at 334-35. 
35 See id.
36 See id. 
37 See id.
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streamlinedsalestax.org/(visited on June 20, 2005).
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51 Id.
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72 See Office of New York State Attorney General Eliot Spitzer, supra, note 70.
73 See id.
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LAW REVIEW 1367 (1996).
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81 See id.
82 U.S. Const. art. I, §8, cl. 3. 
83 See So. Pacific Co. v. Arizona, 325 U.S. 761, 770-71 (1945).
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LAW REVIEW 1617 (2004) (citing Zippo Manufacturing Co. v. Zippo Dot Com, Inc., 952 F. Supp. 1119 (W.D. Pa 
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95 See Ribisl, supra note 1. 
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an Advantage, THE DAILY OKLAHOMAN (Dec. 31, 2004) at 1A (noting implementation in changes to compact 
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and areas tribe); Eric Newhouse, Montana Smokers Smolder, GREAT FALLS TRIBUNE (Nov. 16, 2004) at 3A 
(noting compact between Montana state government and area tribes).  The compacts involve a revenue-sharing 
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98 See CDC, Cigarette Smoking Among Adults, United States 2003, 54(20) Morbidity and Mortality Weekly Reporter 
(“MMWR”) 509 (May 27, 2005). 

99 See Curt Woodward, State Asking Hundreds to Pay Back Taxes on Cheap Smokes, Associated Press (July 14, 
2005).   



About the Tobacco Control Legal Consortium

The Tobacco Control Legal Consortium is a national network 
of  legal programs supporting tobacco control policy change by 
giving advocates better access to legal expertise.  The Consortium’s 
coordinating office, located at William Mitchell College of  Law in 
St. Paul, Minnesota, fields requests for legal technical assistance 
and coordinates the delivery of  services by the collaborating legal 
resource centers. Legal technical assistance includes help with 
legislative drafting; legal research, analysis and strategy; training and 
presentations; preparation of  friend-of-the-court legal briefs; and 
litigation support.  Drawing on the expertise of  its collaborating legal 
centers, the Consortium works to assist communities with urgent 
legal needs and to increase the legal resources available to the tobacco 
control movement.






