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C H A P T E R  1  

Prologue: Willed Concealing, Forgetting, 
Remembering and Repairing 

Chapter 1. Prologue 

A. Introduction 

eorge Santayana’s famous dictum that those who cannot remember the past 
are condemned to repeat it has had remarkably little traction in American life. 

Rather, Americans have often dealt with the painful impact of political crises by 
“willed forgetting”—that is, by deliberate acts of collective amnesia. Historian 
David Blight has notably described how by the end of the 19th century, the meaning 
of the U.S. Civil War was transfigured from the defense of the union against 
rebellion into a shared noble cause on both sides, thus conveniently obscuring the 
sectional divide over slavery that drove the original conflict.1 Through popular 
White nostalgia and desire for national reconciliation, the status of the African 
Americans who had been liberated by the war and assured equality afterwards 
ceased to trouble the nation’s conscience. And in an 1896 ruling suffused with 
disingenuousness, the U.S. Supreme Court proclaimed in Plessy v. Ferguson that 
Jim Crow laws, which enforced the isolation and exclusion of African American 
citizens on a racial basis, did not violate the Constitution.2 Hence the Court ap-
proved the creation of a legal caste system, one that would endure until the Court 
began to dismantle it with its ruling in Brown v. Board of Education in 1954.3 

A similar act of injustice capped by willed forgetting occurred on the United 
States home front during World War II: military removal of over 110,000 West 
Coast Japanese Americans from their homes during spring 1942, to transport and 
confine them to federally administered and euphemistically termed relocation 
centers—essentially involuntary prison or American-style concentration camps—
referred to throughout this book as incarceration or internment camps. As the war 
progressed, an increasing number of newspaper editors, civil rights activists and 
ordinary citizens questioned this policy. And a handful of U.S.-born citizens of 
Japanese ancestry (sometimes referred to as Nisei, or second generation) contested 
the military orders based upon Executive Order 9066 in federal court. Eventually, 
the U.S. Supreme Court heard the separate cases of Gordon Hirabayashi, Minoru 
Yasui, Fred Korematsu and Mitsuye Endo.4 In a series of decisions in these Japa-
nese American internment cases during 1943 and 1944, the Court sanctioned the 
official sequestering and dislocation of citizens on a racial basis—although it 
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adroitly avoided a direct constitutional ruling on the mass confinement that 
resulted. Like Plessy, these decisions enshrined an expedient deviation from equal 
justice as constitutional principle. 

Yet almost as soon as the war ended, mass oblivion swiftly descended on Exec-
utive Order 9066 and its consequences. The government closed down the camps, 
dismantled their buildings and sites and sent away those held there—in a few cases 
forcibly. Despite an initial push for review and restitution by the Japanese Ameri-
can Citizens League (JACL), the official actions disappeared from view and the 
careers of those responsible progressed unscathed. As the experience of the victims 
and their trauma disappeared from notice, American democracy largely failed to 
absorb the underlying lessons of these events. For example, during the war, con-
fined Japanese Americans had been required to answer government questionnaires 
purporting to examine their loyalty and therefore fitness for eventual release from 
the internment camps. Instead these loyalty tests generated considerable confusion 
and led to further injustice such as segregation. Despite the arbitrary nature and 
practical uselessness of such tests, their use became institutionalized as a tool of 
coercion during the postwar anti-Communist hysteria. Indeed, when Congress 
passed the Internal Security Act of 1950 (also known as the McCarran Act),5 which 
included provisions for confining suspected subversives without charge in concen-
tration camps, the government prepared the wartime Japanese American intern-
ment camp at Tule Lake for eventual use to hold dissidents. Most frighteningly, the 
U.S. Supreme Court and lower federal courts took no action to reverse their 
discredited wartime decisions, although most jurists of repute eventually distanced 
themselves from the results. As Justice Robert Jackson predicted in his 1944 dissent 
in the central case, Korematsu v. United States, the precedent has continued to lie 
“about like a loaded weapon ready for the hand of any authority that can bring 
forward a plausible claim of an urgent need.”6 

However, in the early 1970s, a growing circle of activists, including lawyers, 
writers and academics, penetrated the clouds of amnesia that had obscured history. 
They held Days of Remembrance on February 19 each year (to mark the day 
President Roosevelt signed Executive Order 9066), made speeches at demonstra-
tions and fundraisers, wrote pamphlets and articles, organized associations and 
lobbied their political representatives to offer redress to the Japanese Americans 
affected. Eventually, pressure from this political movement, skillfully managed by 
Nisei members of the U.S. Congress, led Congress to appoint a historical body, the 
U.S. Commission on Wartime Relocation and Internment of Civilians (CWRIC), to 
hear testimony and recommend action. The testimony at the CWRIC commission’s 
hearings, and its final report published in 1982-3, entitled PERSONAL JUSTICE 
DENIED, did much to jog American memories and reawaken the conscience of the 
nation. Following in-depth research and hearings that brought forth impassioned 
testimonials, the CWRIC concluded that the curfew, exclusion and wholesale 
detention of Japanese Americans without charges or hearing were not based on 
military necessity but stemmed from “war hysteria, racial prejudice and a failure of 
political leadership.”7 

In the midst of this wave of action, various people connected with this redress 
movement concluded that revisiting the wartime judicial rulings on Japanese 
Americans constituted a central aspect of their struggle. First, there was the matter 
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of historical truth to consider. The U.S. Supreme Court’s opinions had lent cre-
dence to false accounts of Japanese American fifth columnists, and its wartime 
decisions contributed to cementing in the public mind the official misinformation 
about Japanese American disloyalty upon which the mass removal was based. 
Furthermore, the Court’s rulings had placed a legal imprimatur upon these official 
actions. Indeed, as early as 1948, when the JACL was spearheading efforts to win 
evacuation claims legislation to compensate Japanese Americans for property 
losses, former U.S. Attorney General Francis Biddle had informed its leaders that 
these judicial decisions were the chief obstacle to their quest.8 As long as they 
remained good law, and the U.S. government could claim that its actions had been 
constitutional, Japanese Americans had no legal claim for any damages. 

Thus, in the early 1980s, a team of young lawyers—many of whom had parents 
who had been interned—mobilized to petition the courts to overturn the convic-
tions of the three wartime defendants who had lost their cases. Their actions offered 
a potential antidote to the willed forgetting about the unjust indefinite wartime 
detention of over 100,000 innocent Japanese Americans. The various legal teams 
employed an ancient, seldom-used petition for writ of error coram nobis. This 
obscure legal device enables criminal defendants who have served their sentences to 
challenge convictions infected by egregious governmental misconduct and to 
correct the most fundamental errors, under the legal standard of “manifest injus-
tice.”9 The cornerstones of these three identical petitions on behalf of Hirabayashi, 
Korematsu and Yasui, filed in the original federal district courts that convicted 
them, were newly discovered World War II government documents.10 These 
revealed that the original federal prosecutors had hidden exculpatory evidence, 
falsified central facts on military necessity and, in essence, deliberately misled the 
U.S. Supreme Court and larger public in order to legitimate the exclusion orders 
and the indefinite detention that followed. Based mainly on these documents, the 
coram nobis legal teams in San Francisco, Seattle and Portland asserted successful-
ly that: 

 Before the internment, various representatives of the federal government’s 
intelligence services assigned to investigate claims of espionage and sabotage 
had already informed the highest officials of the military as well as the Justice 
and War (now Defense) Departments of the executive branch that West Coast 
Japanese Americans had not committed acts of disloyalty and posed no seri-
ous danger. Thus, the government’s own internal documents available at the 
time indicated no justifiable basis for mass internment. 

 Nonetheless, key military officials based their decisions on a claim of military 
necessity due to alleged acts of espionage and sabotage—an assertion unsup-
ported by evidence. Combining this claim with racial stereotypes regarding 
Japanese Americans’ propensity to disloyalty, and overt government misrep-
resentations that its officials had insufficient time to distinguish between loyal 
and disloyal persons of Japanese ancestry, government lawyers then argued 
that the military actions authorized by Executive Order 9066 were justified. 

 Government officials within the War and Justice Departments, including 
lawyers, concealed, altered, and destroyed crucial evidence and, moreover, 
deliberately misled the Court in 1943 and 1944 when it considered this central 
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legal issue of military necessity for the curfew and exclusion orders contested 
in the original Hirabayashi, Korematsu and Yasui cases. 

Despite the government’s opposition to the 1980s coram nobis petitions, lower 
federal courts, in differing ways, agreed with these assertions of governmental 
misconduct.11 Several courts made critical factual findings of “manifest injustice” in 
the original convictions of the three wartime internment challengers.12 These 
judicial victories also underscored the injustice of the overall wartime government 
policy for all other Japanese American internees. Combined with the CWRIC 
Report these judicial decisions provided a vital legal cornerstone for the Congres-
sional enactment of historic reparations legislation. The Civil Liberties Act of 
1988,13 signed into law by President Ronald Reagan, mandated a presidential 
apology and $20,000 reparations payments to each surviving internee. It also 
created a public education fund. This legislation not only promoted healing for 
some Japanese Americans, but also raised prospects of reparatory justice for others 
in the United States and potentially worldwide. For example, it directly catalyzed 
the brokering six weeks later of a redress settlement by Canada’s government with 
Japanese Canadians, who had also been subjected to mass incarceration during 
World War II,14 which in turn eventually ushered in recognition of Ukrainian 
Canadians who were interned during World War I.15 

Before you then is a comprehensive yet concise study of both the original Japa-
nese American internment cases and the subsequent successful legal efforts for 
redress, showing how these cases evolved from judicially sanctioned discrimination 
to reparations. Their constitutional law lessons are part of a larger project to shed 
light on Executive Order 9066 and the cases within the larger narrative of Ameri-
can history. To this end, the law professor authors have included edited case 
opinions, excerpts from scholarly articles and original essays, as well as selected oral 
histories, primary documents and photos—so that the volume stands as a valuable 
historical reference guide and text for disciplines such as American studies, ethnic 
studies and U.S. history as well as law.16 

Structurally, the book is organized into four parts, entitled succinctly: Context, 
Internment, Redress and Legacy. The first two parts are chronological and treat 
relevant events according to the book’s thematic interplay between race and rights. 
The latter two parts—organized around concise case studies, notes and questions—
address the third theme of reparations. It ends with an elaboration of the present-
day significance of the Japanese American wartime and coram nobis cases to 
redress movements in the United States and worldwide, as well as to post-9/11 
issues of national security and civil liberties. 

The remainder of this introductory chapter provides a sweeping yet selectively 
detailed overview of the entirety. It also summarizes the documentary evidence of 
deception and dissembling by officials at the highest echelons of government in 
order to justify what was then and is now an essentially unjustifiable government 
policy: the removal and indefinite mass detention of tens of thousands of people 
without individual charges or trial. Further analyzed, described and reflected in the 
original documents reproduced and excerpted throughout subsequent chapters, and 
available on-line,17 the evidence clearly reveals that a majority of the U.S. Supreme 
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Court had accepted at face value, and without careful scrutiny, the unsupported 
claims of military necessity then proffered by the War and Justice Departments. 

B. Overview 

Part I (Chapters 1 and 2, including this Prologue) of the book, called Context, 
situates the Japanese American cases within the legal history of Asian Americans. 
In the century following the first large migration of people from East Asia to the 
United States (Chinese attracted to California by the Gold Rush of 1849), Asian 
Americans were continually faced by the campaigns of White racists, both in 
California and nationwide, to push them over the color line into the legally inferior 
status then accorded to African Americans and Native Americans. As the carefully 
selected cases in this book illustrate, the very constitutional bases of the plenary 
power doctrine in modern immigration and national security law date from this 
early era. Like the Chinese immigrants before them, the Issei—the first-generation 
Japanese immigrants—were excluded on racial grounds from obtaining citizenship 
and taking up certain occupations. In many states, they and their American-born 
children, the Nisei, were barred from marrying Whites. However, the protection 
provided by the military and political weight of the Japanese Empire of Japanese 
nationals in the United States meant that those with Japanese ancestry could not be 
as easily targeted for arbitrary exclusion as other Asians in America. When the city 
of San Francisco attempted to segregate Japanese schoolchildren in 1906, for 
example, President Theodore Roosevelt feared that such open discrimination would 
lead to war, and he blocked the action by making a face-saving compromise with 
Japan. Under the provisions of the so-called “Gentlemen’s Agreement” of 1907-
1908,18 which followed similar arrangements with Australia and Canada, the 
United States promised not to bar Japanese immigrants or discriminate against 
existing residents as long as Japan made sure that no more laborers arrived. Racist 
legislators in various states such as California and Washington soon violated the 
spirit of this agreement by enacting a series of discriminatory measures, most 
notably the alien land laws that deprived the Issei of property rights under the 
transparent guise of barring “aliens ineligible to citizenship.” Since Congress had 
enacted the 1790 federal naturalization statute, which restricted naturalization to 
only “free White persons,”19 a legal color line in the federal naturalization law was 
thus enlisted in the service of invidious state discrimination. 

Like the Chinese before them, Japanese immigrants went to court to contest 
these laws. However, in the 1922 case of Ozawa v. United States,20 the U.S. Su-
preme Court definitively declared that Japanese were ineligible for citizenship. In 
the following year, the Court upheld Washington State’s alien land act in Terrace v. 
Thompson.21 Emboldened by these decisions, anti-Asian Congressmen successfully 
pushed for an absolute federal ban on Japanese immigration a year later. These 
materials illustrate a pervasive history of anti-Asian sentiment (particularly virulent 
on the West Coast), which set an important legal context for the wartime cases 
described in the following part. They partially explain how the federal government 
was able to engage successfully in blatant ethnic and racial discrimination against 
Japanese Americans during the early 1940s. 
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Part II (Chapters 3 and 4) of this book, starkly entitled Internment, deals with 
the wartime incarceration experience of Japanese Americans, and focuses on the 
quartet of Japanese American internment cases that eventually wound their various 
ways up to the U.S. Supreme Court. Because of its significance, a detailed summary 
of the core of the government misconduct (and subsequent reparations) follows 
here. 

In the period before the Pearl Harbor attack, agents from federal intelligence 
agencies such as the Office of Naval Intelligence (ONI), as well as private inform-
ants chosen by the President, were sent to investigate and address the so-called 
“Japanese Question” on the West Coast.22 These inquiries all concluded that the 
Japanese population was overwhelmingly loyal and that any problems of disloyalty 
could be handled individually. 

However, in the early weeks of 1942, the head of the Western Defense Com-
mand based in San Francisco, Lieutenant General John L. DeWitt, and his assis-
tant, Captain (later Colonel) Karl Bendetsen of the Provost Marshal General’s 
Office, demanded the total removal of the local Japanese population from the West 
Coast. Although DeWitt admitted there was no good evidence of any disloyal 
activity, he simultaneously insisted that the “racial strains”23 of Japanese Americans, 
and their alleged connections with Japan, made them a risk to national security. 
DeWitt added that spies were engaging in radio signaling and shore-to-ship 
communication with Japanese submarines, which were sinking American ships. 
Such accusations were lent extra credence by the fallacious declaration of Navy 
Secretary Frank Knox that Japanese Americans in Hawai‘i had operated as a fifth 
column at the time of Pearl Harbor. 

DeWitt’s conclusions were swiftly but not publicly discredited by the Federal 
Communications Commission (FCC), and also refuted by then-FBI Director J. 
Edgar Hoover.24 The U.S. Attorney General was aware of the cogent recommenda-
tion against mass treatment of Japanese Americans by Lieutenant Ringle of ONI, 
whose year-long investigation had broken a pre-war Japan spy-ring (not involving 
Japanese Americans), and whose report had largely cleared the Japanese American 
community after Pearl Harbor.25 

Still, the pressure from DeWitt set off debate within the White House. DeWitt’s 
views were seconded by West Coast whites inspired by racism and economic self-
interest, and amplified by pressure from a solid bloc of opportunistic West Coast 
politicians, such as then-California Attorney General and future U.S. Supreme 
Court Chief Justice Earl Warren.26 War Department heads, notably Assistant 
Secretary of War John McCloy, felt obliged to back their local commander against 
U.S. Attorney General Francis Biddle, who saw no necessity for mass racial 
exclusion and initially refused to support it. Ultimately, President Franklin Roose-
velt sided with the military, apparently ignoring contrary intelligence. Roosevelt 
signed Executive Order 9066 on February 19, 1942.27 Based on the need (in its own 
words) for “every possible protection against espionage and against sabotage,”28 this 
critically decisive order set into motion the machinery for mass removal of Japanese 
Americans from the West Coast and into the internment camps. 

Although neutral on its face and referring only to “persons,” Executive Order 
9066 was expressly designed to skirt the constitutional rights of American citizens 
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of Japanese ancestry—dubbed “non-alien”29 in the War Department’s euphemistic 
language. With criminal enforcement power quickly granted by Congress through 
Public Law 503,30 this order became the instrument through which General DeWitt 
declared the entire West Coast a military area, imposed a curfew targeted toward 
those of Japanese ancestry and then used troops to remove all the region’s citizens 
and long-term legal residents of Japanese ancestry during the spring of 1942. A 
military bureau called the Wartime Civil Control Administration oversaw the 
exclusion and initial confinement of Japanese Americans in holding areas known as 
assembly centers.31 Soon the White House created a civilian agency, the War 
Relocation Authority (WRA), to assume control over the internees.32 Its first 
director, Milton Eisenhower, at first explored plans to resettle individuals removed 
from the West Coast. However, he soon faced large-scale hostility from public 
opinion and political leaders in non-coastal western states, who made clear their 
strong opposition to relocation within their states.33 Thus, with the approval of the 
President and of the War Department, and under cover of Executive Order 9066, 
Eisenhower instituted a program of involuntary and indefinite mass incarceration. 
During the second half of 1942, the Issei and Nisei in official custody were herded 
inland and placed in a network of ten WRA-run internment camps hastily built in 
inhospitable areas, where they remained behind barbed wire under armed military 
guard, in most cases for the remainder of the war years.34 

In the face of the official actions, a handful of Nisei, supported by non-Japanese 
American sympathizers, resolved to take action in defense of their liberties. They 
faced grave obstacles. The JACL, whose leaders had reluctantly offered the federal 
government full cooperation with removal in hopes of tempering and securing some 
influence over the removal process, denounced all legal challenges to removal as 
futile and potentially disloyal—a position they sustained until the cases reached the 
U.S. Supreme Court.35 The internment cases were also marked by conflict between 
the national office of the American Civil Liberties Union (ACLU) and the local 
West Coast branches. Sympathizers of the Roosevelt Administration on the 
ACLU’s national board forced a referendum and won a resolution that Executive 
Order 9066 was constitutional. Thus, while West Coast ACLU lawyers could still 
contest the order’s unfair enforcement against Japanese Americans, their main 
argument against it was substantially weakened.36 

Individual Nisei nevertheless persisted, and lower courts ultimately heard a 
number of legal challenges to official government policy.37 Among these, the book 
centers on the four cases that reached the U.S. Supreme Court—the challenges 
brought by Hirabayashi, Yasui, Korematsu and Endo. Although treated inde-
pendently in three separate federal district courts initially as prosecutions for 
violating the military orders, the first three legal challenges centered on a common 
set of legal questions: In wartime, what are the constitutional limits of military 
authority, supported by the President and Congress, to impose a curfew upon a 
group of citizens and legal residents of a specific race on asserted grounds of 
national security? And what are the analogous constitutional limits upon military 
authority to remove and indefinitely detain this same racial minority group? These 
first three cases also became the basis of the subsequent coram nobis challenges in 
the 1980s, filed separately in each original court, but coordinated by the activist 
lawyers who worked collaboratively. Endo’s habeas corpus challenge to her 
incarceration in the early 1940s resulted in a unanimous decision by the Court 
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freeing her on statutory grounds, but falling short of a majority finding of unconsti-
tutionality. Justice Murphy’s brief concurring opinion in Endo pointed out directly 
that her detention was “another example of the unconstitutional resort to racism 
inherent in the entire evacuation program.”38 

Inextricably intertwined with the abstract principles at stake were both the fac-
tual background of the cases and the unsavory, if not unethical, official manipula-
tion that marked their preparation and presentation before the courts. As stated 
earlier, War Department officials, led by Assistant Secretary McCloy, defended the 
military’s West Coast exclusion orders. They were driven in part by fears that if 
Japanese Americans prevailed, the Army would be discredited as acting tyrannical-
ly. Moreover, they believed that if exclusion were lifted, those returning en masse to 
California might spark bloodshed by fearful Whites.39 

Yet the War Department officials were caught in a dilemma of their own mak-
ing. They had deferred to Western Defense Commander DeWitt and California 
advocacy groups without closely examining the proffered factual justifications for 
the exclusion and ongoing detention. There are indications that McCloy sensed that 
he may have been misled by DeWitt, who was heavily biased against those of 
Japanese ancestry without any solid ground.40 Under prodding from McCloy, who 
may have wished to atone for his previous actions,41 the Army began accepting 
Nisei volunteers in early 1943.42 Its goal was both to increase military strength and 
to permit Japanese Americans to prove their loyalty. To judge the admissibility of 
the recruits and reassure public opinion, Army officials designed a loyalty examina-
tion (a procedure soon extended to all adult Japanese Americans).43 Having conced-
ed the principle that it was possible to determine individual loyalty, the government 
then seized on the false premise that the Army had insufficient time to sort those 
who were disloyal from the loyal in order to justify mass removal.44 

In April 1943, while the Justice Department’s lawyers were preparing for ar-
guments before the U.S. Supreme Court in the Hirabayashi and Yasui cases and 
while the first Korematsu appeal was pending in that Court, General DeWitt 
completed his FINAL REPORT: JAPANESE EVACUATION FROM THE WEST COAST 
(DeWitt Final Report or Report).45 The deliberate suppression of the original 
version of this central piece of evidence and the surrounding government cover-up 
eventually played a major role in the coram nobis cases of the 1980s. DeWitt had 
selectively distributed within the War Department a completed, printed and bound 
original version of his Final Report (but withheld it from the Justice Department). 
Immediate infighting ensued within the War Department to alter the Report, 
particularly to modify DeWitt’s explicit statement that lack of time was not a 
factor: 

It was impossible to establish the identity of the loyal and the disloyal with any 
degree of safety. It was not that there was insufficient time in which to make such a 
determination . . . .46 

This recitation of DeWitt’s actual rationale for the race-based incarceration 
threatened to undercut the government’s argument of military necessity to the U.S. 
Supreme Court—particularly the contention by Justice Department attorneys in all 
three cases then pending that the government did not have time to conduct individ-
ualized review of evidence regarding loyalty. After heated internal debate, McCloy 
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compelled DeWitt to recall his already finished Report. It was then altered to imply 
the opposite of what it originally recited: 

To complicate the situation, no ready means existed for determining the loyal and 
the disloyal with any degree of safety. It was necessary to face the realities—a posi-
tive determination could not have been made.47 

The after-added rationale of the altered Report (“no ready means”) was later 
adopted by the Court’s majority in its Korematsu opinion as one justification for 
the exclusion.48 

After DeWitt reluctantly altered his Report, War Department officials ordered 
destruction of all copies of the original version of the Report, along with all drafts 
and notes, as they might reveal the censored rationale for removal.49 One copy, 
however, fortuitously survived, and was later discovered in the 1980s by Peter 
Irons and Aiko Herzig-Yoshinaga. The revised Final Report, though dated June 
1943, was not actually made public until January 1944. In May 1943, the Court 
heard arguments in Hirabayashi and Yasui. A month later, DeWitt transmitted the 
revised Final Report to the War Department. Neither text, however, was provided 
at first to the Justice Department (although, interestingly, parts of the earlier drafts 
were apparently leaked to various western state officials for inclusion in their 
amicus curiae briefs to the Court).50 

In late June 1943, the government won unanimous decisions from the U.S. Su-
preme Court in Hirabayashi and Yasui. The Justices exercised some breathtaking 
judicial hairsplitting by ruling only on the curfew provision ordered by DeWitt and 
not on mass exclusion, removal and resulting detention. Applying a deferential level 
of scrutiny (rational basis review), they also agreed that even in the absence of any 
actual proof of disloyal activity, the military could rely on group identity to predict 
individual behavior.51 The Court then proceeded to schedule arguments in fall 1944 
on the constitutionality of DeWitt’s exclusion orders, challenged in Korematsu, as 
well as the ensuing mass detention, challenged by habeas corpus petition in Ex 
parte Endo. 

Once again, the timing of DeWitt’s Final Report was critical to the govern-
ment’s litigation strategy. The Justice Department (and the public) first received 
the altered Final Report in early 1944. The Justice Department planned to submit 
the Final Report to the U.S. Supreme Court along with its brief in the second 
Korematsu appeal. It planned to rely on the Final Report to establish the factual 
basis for the government’s claim of military necessity. As in the earlier Hirabayashi 
and Yasui appeals, the government had a two-part assertion of military necessity: 
(1) that there was insufficient time to handle disloyalty on an individual basis 
(contested within the War Department and known to be inaccurate by DeWitt 
himself) and (2) continuing insinuations of espionage and/or sabotage by some 
Japanese Americans (despite the great weight of military intelligence to the contra-
ry). But because the Report had not been entered into evidence by the trial court 
(the normal procedure), and because DeWitt had not been subjected to cross-
examination under oath, the Report’s statements could be accepted as evidence in 
support of military necessity if the recited facts were beyond dispute. Only under 
the doctrine of judicial notice could an appellate court rely on facts unsupported by 
record evidence. 
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Those crucial facts regarding espionage and/or sabotage were sharply disputed 
by many with special knowledge within the government, and became the basis not 
only of a dispute between executive branch agencies but also within the Justice 
Department itself. Most notably, both versions of the Final Report, drafted by 
DeWitt and his assistant Bendetsen, presented as factually true the earlier-reported 
accusations of clandestine West Coast radio transmissions to offshore Japanese 
ships.52 They also recited as fact the signaling of nearby Japanese submarines. This 
apparent evidence implicated Japanese Americans in espionage against the United 
States.53 The assertion of these ostensible acts of espionage later enabled the U.S. 
Supreme Court to state that “[t]here was evidence of disloyalty on the part of 
some.”54 

Equally important, however, was what the Final Report omitted about these 
proffered facts. Three government agencies assigned to investigate possible Japa-
nese American espionage and sabotage (the FBI, FCC and ONI, as mentioned 
earlier) had directly refuted DeWitt’s factual claims and at differing times had 
reported that DeWitt’s factual recitations were unfounded.55 The FCC had investi-
gated claims of radio signaling and had reported to DeWitt himself that there was 
no evidence of any illegitimate activity.56 FBI Director Hoover had concluded that 
the push for the internment was motivated by politics rather than military need.57 
And the ONI—the intelligence office designated by President Roosevelt to head the 
investigation of the West Coast “Japanese Question”—had concluded just before 
the internment that the situation was under control and that there was no need for 
group racial treatment rather than individualized review.58 Collectively, these 
intelligence assessments flatly rebutted the central allegations of espionage in the 
revised Final Report. They discredited the military’s claim in the revised Final 
Report that the internment had been justified, either because of the disloyalty of 
some or because more time was needed to distinguish disloyal from loyal Japanese 
Americans. 

Had these contrary intelligence assessments by reputable agencies been dis-
closed, the U.S. Supreme Court would have found it far more difficult to take 
judicial notice of the factual recitations in the Final Report. A volatile debate 
occurred within the Justice Department between Edward Ennis, then head of the 
Alien Enemy section of the Justice Department, and Solicitor General Charles Fahy 
about whether the failure to reveal crucial intelligence reports on the critical issues 
of military necessity “might approximate the suppression of evidence.”59 

Deeply troubled by the government’s dissembling, the two Justice Department 
lawyers charged with drafting the government’s brief in Korematsu—Ennis and 
Assistant Attorney General John L. Burling—inserted a significant footnote in the 
then-final version of their brief to the U.S. Supreme Court. Their version of this 
important footnote would have alerted the Court to unrevealed government 
intelligence assessments contradicting the factual recitations in the revised Final 
Report, particularly concerning shore-to-ship signaling. They asked the Court not 
to take judicial notice of the recited facts, “[i]n view of the contrariety of reports on 
this matter.” This version of the brief stated: 

The recital [in the Final Report] of circumstances justifying the evacuation as a 
matter of military necessity, however, is in several respects, particularly with refer-
ence to the use of illegal radio transmitters and to shore-to-ship signalling by per-
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sons of Japanese ancestry, in conflict with information in the possession of the De-
partment of Justice. In view of the contrariety of the reports on this matter, we do 
not ask the Court to take judicial notice of the recital of those facts contained in the 
Report.60 

But War Department officials and Justice Department lawyers at the highest 
levels intervened as the brief neared final publication. McCloy pressured Herbert 
Wechsler, Assistant Attorney General for the War Department, to squelch the 
footnote. In response, Burling argued that the presentation of “intentional false-
hoods”61 to the U.S. Supreme Court would constitute unethical lawyering behavior 
and be unfair to thousands of still-incarcerated Japanese Americans. In the end, 
Ennis and Burling lost the internal fight. After edits made at the highest levels by 
both Fahy and Wechsler, the revised footnote in the final Justice Department brief 
to the Court read: 

We have specifically recited in this brief the facts relating to the justification for the 
evacuation, of which we ask the Court to take judicial notice, and we rely upon the 
Fnal [sic] Report only to the extent that it relates to such facts.62 

Therefore the government’s Korematsu brief asked the Court to take judicial 
notice of the government’s proffered facts justifying the mass exclusion as if those 
facts were settled and true beyond doubt—with DeWitt’s mendacious Final Report 
accompanying the brief as the only factual record submitted to the Court. The 
government brief’s footnote was sufficiently opaque, however, that Chief Justice 
Stone and other Justices were moved to question the Solicitor General carefully 
during oral argument about whether the Court could properly take judicial notice 
of the key facts recited in DeWitt’s Report. In response, Solicitor General Fahy 
stated during argument that 

[i]t is even suggested that because of some foot note [sic] in our brief . . . that we do 
not ask the Court to take judicial notice of the truth of every recitation or instance 
in the final report of General DeWitt, that the Government has repudiated the mili-
tary necessity of the evacuation. It seems to me, if the Court please, that that is neat 
little piece of fancy dancing . . . . [N]ot only the military judgment of the general, 
but the judgment of the United States, has always been in justification of the 
measures taken; and no person in any responsible position has ever taken a contrary 
position . . . .63 

By stating that “no person in any responsible position has ever taken a contrary 
position,” the Solicitor General committed what might be called willed conceal-
ment, further distorting a razor-thin factual record on military necessity before the 
Court. 

In the Korematsu decision, a majority of Justices took refuge in further con-
cealment by artificially dividing exclusion from the involuntary detention that 
followed, just as it had divided the curfew from the exclusion in the prior Hira-
bayashi and Yasui cases.64 In all three of these cases, the Court found the military 
orders to be constitutional responses to a military emergency. But by the time the 
Korematsu case was decided in 1944, some of the Justices voiced serious doubt 
about the government’s claim of necessity. Justices Jackson, Murphy and Roberts 
expressed their misgivings in three powerful dissents. As Justice Murphy pointed 
out, “[l]eisure and deliberation seem to have been more of the essence than speed”65 
in determining the loyalties of Japanese Americans interned. 
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On the same day in 1944 as it issued its Korematsu opinion, the U.S. Supreme 
Court also decided Ex parte Endo. Official skullduggery also marked this case. 
Once Mitsuye Endo filed her habeas corpus petition, government officials removed 
her inland, out of the district court’s jurisdiction. Following this transfer, the 
WRA’s Solicitor General personally visited Endo at the camp and tried to influence 
her to drop her case in exchange for a permit to resettle elsewhere. Endo bravely 
refused and remained in confinement for 18 months in order to pursue her case. By 
this time, almost three years had elapsed from the signing of Executive Order 9066. 
The Court decided that the WRA-run camps where Japanese Americans were 
confined had never been statutorily authorized, and that the government could not 
detain a concededly loyal citizen. By avoiding a ruling on the constitutionality of 
the detention itself, however, the Endo Court effectively endorsed after-the-fact 
determinations of individual innocence long after mass incarceration had been 
completed, thus turning due process on its head. 

For all its historical influence as the first U.S. Supreme Court pronouncement 
of a more searching judicial review of government classifications based upon race,66 
the Korematsu decision had no immediate impact on the position of incarcerated 
Japanese Americans. Instead, it was a retrospective confirmation of actions already 
taken. By contrast, the Endo ruling, while largely forgotten today, dramatically 
changed the lives of Issei and Nisei by ordering the government (and providing 
consequent cover) to open the camps and allow the vast majority of internees to 
resettle without restriction. 

In the end, the government’s cumulative decisions to exclude, remove and in-
definitely detain West Coast Japanese Americans were comprised of many hypocri-
sies and ironies. As Eugene V. Rostow, who had served in the State Department 
during wartime and eventually became dean of Yale Law School, wrote soon after 
the conclusion of World War II, “[t]here was no reason to suppose that the 112,000 
persons of Japanese descent on the West Coast, less than 2 per cent of the popula-
tion, constituted a greater menace than such persons in Hawai‘i, where they were 
32 per cent of the population.”67 Yet no mass internment of Japanese Americans 
occurred in Hawai‘i, the site of the initial attack by the Japanese on the United 
States in Pearl Harbor. 

The second part of the book concludes with a separate chapter on the conse-
quences of incarceration within the internment camps. Chapter 4 provides a 
salutary reminder that the cases challenging Executive Order 9066 did not comprise 
the sum total of legal and constitutional issues raised by mass incarceration. It 
further illuminates the paradoxical status of American citizens confined without 
charge or trial. For example, the Heart Mountain Draft Resisters and those at other 
internment camps campaigned to refuse military conscription. The conundrum they 
raised was deceptively simple: Did the government have the power to oblige 
citizens who had been denied their constitutional rights to fulfill the duties of 
citizenship? There was also the matter of the so-called “renunciants,” inmates who 
had renounced their American citizenship and who claimed afterwards that such 
actions were made under duress. The legal limbo in which American citizens of 
Japanese ancestry discovered themselves was brought out most strongly by the 
aforementioned loyalty tests—a kind of parole procedure designed by the WRA to 
allow Nisei (and later Issei) to resettle outside the West Coast while reassuring a 
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hostile public that no dangerous persons were being liberated. This public relations 
exercise, though meant to help inmates escape confinement, cost them dearly. By 
ordering all confined Japanese Americans to fill out the questionnaires and placing 
a burden on them to establish that they were loyal, the government reversed the 
presumption of innocence inherent in due process. 

Moreover, as Eric Muller has shown, the tests substituted an undefined (and 
undefinable) quality of loyalty for evidence of overt menaces.68 Given the inherent 
impossibility of determining an individual’s thoughts or emotions, the government 
instead scored each person’s loyalty based on an arbitrary and largely irrelevant set 
of considerations, such as religious affiliation or whether the individual had bank 
accounts in Japan, and then tabulated scores according to a shifting scale. Even 
though the vast majority of inmates were finally adjudged loyal, not all were 
thereby automatically liberated. And those who proved unable or unwilling to 
provide the right answers were adjudged security risks and moved to the center at 
Tule Lake, where a high-security segregation center was soon established. These 
inmates were harassed by hostile guards and shut up alongside a circle of hardline 
pro-Tokyo militants, who exercised a reign of terror. Although lesser-known, these 
legal and political issues remind us of how the confinement of Japanese Americans 
during wartime imposed disproportionate social trauma upon a relatively small 
minority, resulting in tremendous harm and injustice. 

Many laws discriminating against Asian Americans had piggybacked on the 
legal status difference between those aliens eligible and those ineligible for citizen-
ship by naturalization. For example, the so-called “anti-Japanese” or alien land laws 
applied not only to Japanese Americans but to all ineligible Asians. With the end of 
the war and of the internment, the U.S. Supreme Court and other courts began to 
dismantle the constitutional basis for these laws, in cases such as Takahashi v. Fish 
and Game Commission,69 and Oyama v. California.70 These cases struck down as 
unconstitutional the racial bars to employment and ownership of property, respec-
tively. Former internees also grappled with initial remedial compensation measures 
in the Evacuation Claims Act of 194871 that fell far short of the actual economic 
damages incurred. The period from 1942-1952 thus represents an important 
transition phase from the discriminatory government acts examined in earlier 
chapters of this book to a period of partial government regret and reparations. 

Part III (Chapters 5 and 6) of the book is devoted to Redress. It addresses is-
sues central to the legitimacy of modern democracies committed to civil and human 
rights. These two chapters address how a government repairs serious harm it 
inflicts upon its own citizens, especially when those citizens are members of a group 
targeted because of its race and/or ethnicity. This section specifically explores the 
kinds of remedies sought and received for the mass internment of 120,000 Japanese 
Americans during World War II—a powerful example of willed remembering of 
historic injustices. 

The Japanese American redress movement engaged each branch of the federal 
government. In the judiciary, Japanese Americans initiated two different kinds of 
lawsuits in the 1980s. The first was the coram nobis litigation. As discussed above, 
three separate civil lawsuits were brought by the individuals convicted of violating 
the wartime curfew and exclusion orders. This litigation sought to void these 40-
year old convictions, alleging that they were based upon flagrant prosecutorial 
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misconduct in falsifying the evidentiary record on military necessity. These coram 
nobis petitioners did not seek monetary relief. The second type of lawsuit, Hohri v. 
United States,72 was a class action for civil damages filed by former internees to 
obtain monetary compensation for the material and psychological harms of the 
internment.73 

Chapter 5 examines in detail the coram nobis cases and their important role in 
the overall effort for redress. The lawyers who volunteered to fight anew the 
Korematsu, Hirabayashi and Yasui cases faced a huge challenge. No criminal 
conviction upheld by the U.S. Supreme Court had ever been later legally over-
turned, and many people both inside and outside the government expressed 
skepticism about attempts to reopen the cases. However, the legal teams were able 
to combine the documentary evidence (summarized above) with convincing legal 
arguments, to challenge the Court’s wartime rulings. One cornerstone of their 
evidence was the documentary research of Peter Irons and of Aiko Herzig-
Yoshinaga, who discovered the “smoking gun” text of the sole surviving copy of the 
initial version of the Final Report. Combined with the originally suppressed 
intelligence reports and newly revealed Justice Department memoranda regarding 
the footnote in the Justice Department’s brief to the Court, the coram nobis peti-
tions demonstrated simultaneously the military’s actual racist rationale for the mass 
exclusion and detention and the absence of a bona fide factual grounding for the 
government’s claim of necessity. By so doing, the legal teams reopened the question 
of the legitimacy of the larger set of wartime government actions toward Japanese 
Americans, 40 years after the original misconduct. 

Although these coram nobis cases did not put the U.S. Supreme Court itself on 
trial (for there is no procedural mechanism for doing so), they demanded executive 
branch accountability for the reprehensible misconduct of its high-echelon officials. 
As described above, some of these government agents, including respected lawyers, 
had engaged in suppressing, altering and fabricating evidence in order to justify the 
internment as a military necessity, essentially engaging in various and cumulative 
acts of prosecutorial misconduct. By bringing this evidence to light, the coram nobis 
legal teams highlighted the Court’s failure as a judicial institution to exercise 
careful review over the executive branch’s falsified claim of necessity. In vacating 
Hirabayashi, Korematsu and Yasui’s convictions, the federal district courts and 
U.S. Court of Appeals for the Ninth Circuit grasped the larger lessons. As U.S. 
district court judge Marilyn Hall Patel wrote, the U.S. Supreme Court’s original 
Korematsu decision, and the reasoning behind it, “stands overruled in the court of 
history.”74 Interspersed throughout Chapter 5 are excerpts of the documentary 
evidence that convinced these courts that “manifest injustice” had occurred in the 
original prosecutions and appeals. 

Chapter 6 then addresses redress efforts taking place within the two other 
branches of federal government: initiatives by the President and Congress. On the 
executive level, intense lobbying culminated in President Ford’s 1976 repeal of 
Executive Order 9066 during the nation’s bicentennial.75 In the legislative arena, 
members of Congress from California and Hawai‘i successfully pushed through 
federal legislation creating a study commission—the aforementioned CWRIC. 
Cumulatively, these various efforts—the CWRIC hearings and its influential 
Report, continuing grass-roots organizing and lobbying by many groups, as well as 
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the successful outcome of the coram nobis lawsuits—resulted in the passage of the 
Civil Liberties Act of 1988 by Congress. This legislation committed the President to 
apologize to the former internees and established a $1.25 billion trust fund for 
reparations payments of $20,000 to each surviving internee. It also created a fund 
for public education about the internment and its lessons for the future. 

Against this backdrop, the book concludes with Part IV (Chapters 7-8), aptly 
entitled Legacy. This part gleans the many current social justice implications of the 
Japanese American internment and redress experience, situating them firmly within 
a project of willed repairing. Chapter 7 moves from legal-political history to an 
exploration of the present-day and future relevance of the internment cases and 
redress. It examines the global legacy of internment redress—the first large-scale 
American initiative of apology, reparations and public education. This chapter 
contextualizes the Japanese American redress movement and its likely impact on 
other ongoing redress movements in the United States and abroad. Its analytical 
framework includes four generations of reparations theory and practice and then 
four ongoing redress and reconciliation initiatives directly supported or indirectly 
influenced by Japanese American redress. The first chronicles foreign claimants’ 
reparations claims against the United States for stark human rights violations on 
U.S. soil—the Japanese Latin American World War II internees who were deliber-
ately excluded from Civil Liberties Act of 1988. The following two initiatives 
involve reparations claims in the United States against both federal and state 
governments—African American claims for the harms of slavery and Jim Crow 
segregation, as well as Native Hawaiian human rights claims arising out of the 
U.S.-aided illegal overthrow of the sovereign Hawaiian nation. The fourth case 
study involves the so-called “comfort women” whom Japan conscripted into sexual 
slavery during World War II. The chapter chronicles their persistent attempt to 
harness political and legal pressure in the United States (with support from intern-
ment redress advocates) and worldwide to compel redress from the Japanese 
government. In examining the social justice import of redress and reconciliation, 
Chapter 7 posits that the legacy of the Japanese American internment redress is 
“unfinished business.”76 Its evolving meanings turn upon the ways that it helps 
foster reparatory justice on multiple fronts, domestically and internationally. 

The wholly new Epilogue, Chapter 8, addresses the ongoing national security 
and civil liberties implications of the Japanese American internment cases. As 
stated at the outset of this Prologue, one of the generally unheeded lessons of the 
original Korematsu decision was Justice Robert Jackson’s dissenting warning that 
the majority’s deference to the government’s unsubstantiated claim of military 
necessity established a legal principle that sanctioned racial discrimination under 
the possibly false mantle of national security—a principle that “lies about like a 
loaded weapon ready for the hand of any authority that can bring forward a claim 
of urgent need.”77 Exploring this warning lies at the heart of this concluding 
chapter. 

Through three case studies, this final chapter explores the relevance of Justice 
Jackson’s prescient words to contemporary events occurring shortly before and 
immediately after 9/11. It begins with an account of the 1998-2001 prosecution of 
Chinese American scientist Dr. Wen Ho Lee on false charges of nuclear weapons 
spying for China, which resulted in his being incarcerated in solitary confinement 
and badly mistreated. The Justice Department engaged in apparent racial targeting 
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and judicial deception.78 Coupled with the federal court’s initial deference to the 
government’s claim of national security, the federal government abused an inno-
cent American through the legal system. Persistent government lies to the court and 
public, along with likely racial scapegoating, compelled the chagrined federal judge 
later to apologize to Dr. Lee in open court for the government overreaching in the 
name of national security that had “embarrassed the nation.”79 

Following this is a second, necessarily abridged, case study of government na-
tional security reactions to 9/11. The chapter thus segues into the post-9/11 treat-
ment of persons of Arab ancestry or Islamic faith in America. The introductory note 
on racial and religious profiling and harassment illuminates civil liberties aspects of 
the government’s war on terror. More particularly, it explores the extent to which 
the executive branch has employed race, religion and national origin as proxies for 
criminal or terrorist predisposition and as the bases for denying basic liberties. The 
case study then examines public assumptions about disloyalty and danger, based on 
ethnicity and race. Finally, it describes government rhetoric and plans for a possible 
post-9/11 internment. 

The book concludes with a third and final case study on the ongoing legal chal-
lenges to government detention in the aftermath of 9/11. Beginning again with a 
brief introductory note describing the legal difficulties faced by so-called “enemy 
combatants,” the chapter then examines Rasul v. Bush.80 This litigation challenged 
indefinite detention of those designated as enemy combatants by the United States 
at its Guantánamo Bay prison without charges, access to counsel or trial. Some of 
the detainees claimed innocence and sought hearings in American courts to show 
that they were not threats to national security. The case study focuses on Fred 
Korematsu’s 2004 Rasul amicus brief, which drew upon both his 1944 case and the 
coram nobis litigation that nullified his conviction. Through this final case study, 
Chapter 8 revisits critical questions about the role of the judiciary in national 
security-civil liberties controversies generally, and in post-9/11 debates specifically. 
As the book is going to press, the coram nobis team lawyers filed a critical amicus 
brief in Hedges v. Obama,81 a case pending before the U.S. Court of Appeals for the 
Second Circuit. Their brief in support of appellee criticizes provisions of the 
National Defense Authorization Act (NDAA),82 which allows the indefinite military 
detention of civilians suspected of supporting terrorism, including American 
citizens, without basic due process guarantees. Filed on behalf of the children of 
Fred Korematsu, Minoru Yasui and Gordon Hirabayashi, it describes the terrifying 
parallel between the measures allowed by the NDAA and the incarceration of 
Americans of Japanese ancestry during World War II. Like this Prologue, the 
Epilogue distills the multiple lessons of the wartime cases found throughout the 
core of this book for contemporary readers and discerns its legacy for future 
generations. 

C. Conclusion 

Returning to Justice Jackson’s “loaded weapon” warning, the book concludes 
by resisting the willed concealing and forgetting that initially shadowed the history 
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of Japanese American confinement in North America. The book insistently probes 
the impact of past experiences on current legal challenges and queries: 

 Will today’s judiciary draw upon yesterday’s lessons to demand that the gov-
ernment justify its “loaded weapon” assertion of national security when cur-
tailing fundamental liberties? 

 Or will the courts again defer to the executive during times of public fear, and 
decline to exercise “watchful care,” as articulated in Ex parte Milligan,83 over 
civil liberties of citizens and non-citizens? 

 And how might advocates and the general public influence which approach 
courts embrace? 

In closing, we note what one of us, Greg Robinson, has written elsewhere: the 
granting of redress to Japanese Americans exemplified the famous aphorism 
attributed to William Dean Howells that what the American public wants is a 
tragedy with a happy ending.84 That is, the government’s apology and reparations 
payment both underlined the apparently isolated and bygone nature of official 
injustice by exemplifying the triumph of democracy over prejudice. The wartime 
confinement of Japanese Americans was thereby absorbed into a larger and positive 
justice narrative. It remains nevertheless very much an open question how people 
both in the United States and worldwide will understand and act upon the lessons 
of these wartime events. This book provides an essential guide for reflecting on the 
yet-to-be determined legacy of the Japanese American experience. It illustrates the 
most dangerous and the best of legal process and politics within American democ-
racy—with implications far beyond its impact upon a small ethnic and racial group 
within the United States. 

Note: Terminology 
 

At present there is no clear agreement about the most appropriate terminology for 
what Japanese Americans underwent during World War II. In the 1940s, officials 
of the federal government and U.S. military used euphemisms to describe their ac-
tions against people of Japanese ancestry in the United States. The deceptiveness of 
the language can now be judged according to evidence from many sources . . . .85 

Some of the central vocabulary used throughout this book is subject to ongoing 
debate by activists, legal scholars, professional historians and others. Terms such as 
internment, internment camp and race are distilled representations of complex and 
non-neutral meanings. For example, historians prefer different words to indicate 
the experience of Japanese Americans once they had been removed and segregated 
within military camps. These choices range from confinement86 to incarceration.87 
Theirs and others’ current usage do not necessarily correspond to the usage, 
euphemistic or not, by government officials during World War II. In some cases, 
the current terminology is explicitly political, and designed to counteract older and 
current vocabulary. Acknowledging and understanding the necessity of the termi-
nological inquiry, this note provides a succinct guide to the various debates circulat-
ing around some of these words and the rationale of the authors in using some 
terms over others.88 
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Internment and Internment Camps 
As stated by the Denshō Project: 
“Internment” refers to the legally permissible detention of enemy aliens in time of 
war. It is problematic when applied to American citizens; yet two-thirds of the Jap-
anese Americans incarcerated were U.S. citizens. Although “internment” is a recog-
nized and generally used term, Denshō prefers “incarceration” as more accurate 
except in the specific case of aliens detained in a separate set of camps run by the 
army or Justice Department. “Detention” is used interchangeably, although some 
scholars argue that the word denotes a shorter time of confinement than the nearly 
four years the Japanese American camps were in operation.89 

Similarly, the JACL recently adopted an official statement that the term internment 
has 

a legal definition that refers to the confinement or impounding of enemy aliens in a 
time of war (Merriam-Webster Dictionary, 2011). Most of the several tens of thou-
sands of people of Japanese ancestry that were incarcerated in WRA camps during 
World War II were American citizens; thus the term does not apply. A few thou-
sand mostly Issei men were held in the Army and DOJ internment camps, but with 
the family reunification program and Nikkei from Latin American countries, the 
total exceeded 17,000 men, women, and children. 

 . . . The word incarceration more accurately describes those held in WRA camps. 
Incarcerate is generally defined as to confine or imprison, typically as punishment 
for a crime. This term reflects the prison-like conditions faced by Japanese Ameri-
cans as well as the view that they were treated as if guilty of sabotage, espionage, 
and/or suspect loyalty.90 

Although these views are justified, the authors adopted the term internment for the 
first edition, and continue its usage here—while also adopting and occasionally 
using the currently preferred term incarceration (or sometimes detention). Alt-
hough we well understand why internment is not applicable to U.S. citizens as a 
legal term of art, an enormous literature employs the term internment in its less 
legalistic sense. As well, the legal issues at stake discussed in this book largely do 
not turn on the precise definition of the term internment. While perhaps technically 
overinclusive because it is being applied to U.S. citizens, this usage also corresponds 
to the fact that some Issei (who were permanent legal U.S. residents, but nonethe-
less “aliens” rather than citizens) were indisputably subject to internment in its legal 
sense. The undifferentiated mix of U.S. citizens and non-U.S. citizens held in the 
military camps complicates the project of using the term internment with respect to 
non-U.S. citizens only. Both populations were often equally affected by the gov-
ernment’s policies of forced removal to camps segregating them indefinitely from 
the general population. Thus the terms internment, incarceration and indefinite 
detention are used here interchangeably. 

As this book (and many others) makes clear, the internment did not happen 
overnight, but rather incrementally and insidiously. The legal cases challenging the 
internment exemplify some of the many government policies that eventually added 
up to the mass incarceration of the West Coast Japanese Americans. These steps 
include a series of military orders issued after Executive Order 9066. The orders 
mandated a curfew, mandatory exclusion from the West Coast (combined with 
prohibitions on voluntary movement) and forced removal from the West Coast into 
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internment camps, followed by indefinite detention without charges, hearing or 
trial. Often treated as if they are one larger entity, it is important to understand the 
separate parts of the process. To the extent that it is useful to treat these pieces as 
one event, the book often refers to the overall process as internment—or, less often, 
removal or exclusion, as opposed to evacuation.91 

Regarding the camps themselves, terms widely considered now to be euphe-
misms include assembly centers92 and relocation centers.93 Again, as the Denshō 
Project documents: 

In fact, they were prisons—compounds of barracks surrounded by barbed wire 
fences and patrolled by armed guards—which Japanese Americans could not leave 
without permission. “Relocation center” inadequately describes the harsh condi-
tions and forced confinement of the camps. As prison camps outside the normal 
criminal justice system, designed to confine civilians for military or political pur-
poses on the basis of race and ethnicity, these so-called relocation centers also fit the 
definition of “concentration camps.”94 

Within this book, these two terms (assembly center and relocation center) are used 
strictly in their historic sense, as the U.S. government would have used these terms 
during wartime and later. 

With respect to internment camps, however, there are additional suggested 
terms: concentration camp (which the U.S. government sometimes did use at the 
time, but also often substituting the euphemism relocation center95) or American 
concentration camp (a term suggested currently to distinguish these concentration 
camps from others, such as the Nazi death camps during World War II in Eu-
rope).96 Because the term concentration camp is closely associated with the Nazi 
death camps, we opt to avoid it here. For many of the reasons stated above with 
respect to the term internment, the authors retain the term internment camp and, 
in addition, occasionally adopt a stronger synonym incarceration camp. Thus both 
terms—internment camp and incarceration camp—are used here interchangea-
bly, with the understanding that incarceration has a stronger normative impact.97 

Some of the materials in this book address the Japanese American’s successful 
quest for redress and reparations. These two terms are often used interchangeably; 
however, they do have different meanings: “redress can imply an apology; repara-
tions specifically refer to monetary compensation,”98 but can and often do include 
other forms of repair (the root of “reparations” is repair), including reconciliation, 
public education and other attempts to address tears in the social fabric. These 
other reparations efforts are explored in greater detail in this book. 

Race 
Fraught with tremendous political and social debate, racial terminology also 

requires some discussion. In the course of telling this story, we use the term Asian 
American broadly to include not only those Asians with U.S. citizenship but all 
Asians in America—citizens or not—who staked their futures and their children’s 
futures in this country. More precise references to citizenship status are used where 
appropriate. We disfavor the use of the term alien (and even more the Orwellian 
term non-alien)—but use these terms as historic documents dictate. Our preferred 
substitutes for alien are non-citizen or legal permanent U.S. resident. There is no 
preferred substitute for citizen, which we take to be a central status, legal or 
otherwise. 
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Parenthetically, the term Asian American became popular with the activism of 
the late 1960s. It replaced the terms Oriental and Asiatic, which were and still are 
considered demeaning because of the connotations of exoticism. The term also 
emphasized the American identity of the communities being described. Historian 
Yuji Ichioka is credited with inventing the concept.99 It became popular through 
the formation of student groups on college campuses and eventually passed into the 
popular lexicon.100 

The book also employs the terms Issei and Nisei, to refer to different genera-
tions of Americans of Japanese ancestry. We adopt the umbrella term Japanese 
American when distinguishing between these generations is unnecessary: 

The Nisei (“second generation”) were U.S. citizens born to Japanese immigrant par-
ents in the United States. The accurate term for them is “Japanese American,” ra-
ther than “Japanese.” In public documents, the government referred to the Nisei as 
“non-aliens” rather than “citizens.” Their parents, the Issei (“first generation”) were 
forbidden by discriminatory law from becoming naturalized American citizens. By 
the 1940s, most Issei had lived in the United States for decades and raised their 
families here. Many had no plans for returning to Japan, and would have become 
naturalized citizens if allowed. (They remained aliens until 1952, when immigration 
law was changed.) To reflect this condition, Denshō and other sources use the term 
“Japanese American” to refer to the Issei as well as the Nisei.101 

Finally, as we wrote in the Preface to the first edition, we often use the terms White 
American and African American (or less frequently Black American) to denote 
racial groups in the United States that currently are often termed simply white and 
black. Those of Latin American ancestry are termed Latin Americans of Japanese 
ancestry (JLAs) and/or Latina/os, depending upon context. Because we provide 
historical materials, outdated terms such as Caucasian, Negro, Asiatic and Oriental 
will be encountered in the text. The reader should always read the terms italicized 
in this note with implicit scare quotes, and the ones in boldface here as the primary 
choices for this book. 

Of course, we deploy all of these terms fully cognizant that categories, especially 
racial ones, may best be understood as social constructs without totally fixed, 
determinate and scientifically determined meanings, and that our choice of terms is 
subject to debate. 
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C H A P T E R  8  

Epilogue: Watchful Care over the Loaded 
Weapon 

Chapter 8. Epilogue: Watchful Care over the Loaded Weapon 

A. Civil Liberties and National Security in Times of Conflict 
and War: An Overview 

o what extent, if at all, should U.S. courts defer to a government’s plausible yet 
possibly unfounded “claim of urgent need”987 to justify the denial of fundamen-

tal liberties? This final chapter brings into contemporary focus Justice Jackson’s 
ringing dissent in Korematsu v. United States. He warned that the majority’s 
deference to the government’s unsubstantiated claim of military necessity estab-
lished a legal principle that sanctioned racial discrimination under the possibly false 
mantle of national security—a principle that, he memorably wrote, “lies about like 
a loaded weapon ready for the hand of any authority that can bring forward a 
plausible claim of urgent need.”988 His prescient warning lies at the heart of Chapter 
8. 

At the outset, consider the following view of Korematsu’s ostensible principle of 
judicial deference to executive branch claims of military necessity or national 
security: 

[The U.S. Supreme Court] has not overruled or formally discredited the Korematsu 
decision or its principle of judicial deference to government claims of military ne-
cessity. Nor has the Court announced in principle that the demanding standards of 
review now normally applicable to government restrictions of constitutionally pro-
tected liberties are unaltered by the government’s claim of military necessity or 
national security.989 

With this in mind, contemplate the uncertain role of U.S. courts in scrutinizing 
national security restrictions of civil liberties. 

At best, the decisions on these issues reflect an acceptance of the Court’s role as 
guardian of constitutional liberties during times of war and upheaval, with notable 
exceptions. At worst, they reflect ambiguity and vacillation. Indeed, reminiscent of 
Korematsu, the Supreme Court’s recent opinions . . . have fueled perception of a 
trend towards diminished government accountability for national defense and na-
tional security restrictions of civil liberties.990 

This Epilogue to the Japanese American internment and redress chapters pre-
sents three selected case studies, in order to consider the relevance of Justice 
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Jackson’s “loaded weapon” warning in Korematsu to present-day national security 
and civil liberties clashes. The pivotal events for any contemporary discussion of 
these issues, of course, are the horrific September 11, 2001 (“9/11”) attacks on the 
World Trade Center in New York, the Pentagon in Washington D.C., as well as the 
related plane crash in Pennsylvania. Over 2,000 people died during the course of 
these attacks, catalyzing the United States’ global response known as the “war on 
terror.” However, significant incidents unfolding shortly before 9/11 are also 
important to this final exploration of the lessons of the internment. These still-
recent episodes also illustrate the enduring quality of racial stereotypes historically 
associated with Asian Americans, and harken back to important insights in earlier 
chapters: deeply embedded racial associations that Asian Americans are more prone 
than other groups to disloyalty, espionage and lack of patriotism. Moreover, at 
critical junctures, the judiciary evinces a willingness to defer to government claims 
of national security to justify harsh treatment of allegedly disloyal Asian Ameri-
cans—claims that then prove to be largely fabricated. 

The chapter therefore begins with a significant contemporary case study of how 
these racially charged perceptions influenced the 1998-2001 prosecution—some say 
persecution—of Chinese American scientist Dr. Wen Ho Lee on charges of nuclear 
weapons spying for China. This case also illustrates a troubling repetition of the 
government’s discredited litigation choices in the previous wartime internment 
cases. And the U.S. Justice Department’s apparent racial targeting, deception and 
public dissembling in Dr. Lee’s case were magnified by the federal judiciary’s 
initial deference to the government’s incantations of national security. The com-
bined effect was to stigmatize, incarcerate in solitary confinement and badly 
mistreat an innocent American, in a way that replicated the mistakes made during 
the internment era. A chagrined federal judge later apologized to Dr. Lee in open 
court for government misconduct that “embarrassed the nation”991 in the name of 
national security. 

Following this initial section is a second case study, focusing on the U.S. gov-
ernment’s national security reactions to 9/11. It examines the post-9/11 treatment of 
persons of Arab ancestry or Islamic faith in America. A brief note on racial and 
religious profiling illuminates civil liberties challenges raised by the government’s 
so-called “war on terror.” The following case study explores the extent to which the 
executive branch has employed race, religion and national origin as proxies for 
criminal or terrorist “predisposition” and as justifications for the denial of basic 
liberties. This middle section also describes continual government rhetoric and 
plans for a possible post-9/11 internment. 

The chapter concludes its examination of Justice Jackson’s warning through a 
third case study of so-called “enemy combatants” held by the United States at its 
Guantánamo Bay prison. Detained without charges, access to counsel or trial, these 
detainees sought hearings in American courts to show that they were not threats to 
the nation’s security. The Bush Administration asserted that the executive branch’s 
determination of these detainees’ enemy combatant status was final and that the 
judiciary should decline even to hear their pleas. Fred Korematsu’s 2004 amicus 
brief to the U.S. Supreme Court in Rasul v. Bush992 detailed the long history of 
government curtailment of civil liberties for specious national security reasons, 
resulting in damage to American democratic ideals. The brief also culled lessons 
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about the importance of careful judicial scrutiny from his own case—the original 
1944 decision and the 1984 coram nobis ruling. 

The three case studies in this Epilogue are written from particular vantage 
points. They deliberately situate the legacy of the Japanese American internment 
and redress within the current politicized, dynamic interplay between Congress and 
the courts on the correct balance between national security and civil liberties. This 
chapter thus takes up Justice Jackson’s “loaded weapon” warning and challenges 
readers with the following queries: 

Will today’s judiciary draw upon yesterday’s internment case lessons to 
demand that the government justify its “loaded weapon” assertion of na-
tional security when curtailing fundamental liberties? 

Or will the courts again defer to the executive branch during times of 
public fear, and decline to exercise “watchful care”993 over civil liberties of 
citizens and non-citizens? 

And what might influence the approach courts embrace? 

B. Pre-9/11 Racial Profiling of Asian Americans 

1. The Wen Ho Lee Prosecution 
This opening case study details the government’s prosecution of an Asian 

American scientist, Dr. Wen Ho Lee. Just before 9/11, the Clinton Administration 
and the public readily treated Dr. Lee as the dangerous “other”—as an Asian threat 
to national security. Initially, the Administration convinced the federal court to 
accept its unsupported assertion that Dr. Lee committed nuclear weapons espio-
nage. The truth, later revealed, was entirely different. The government’s overall 
response to the potential threat of espionage in the 1990s appears in some ways to 
be disturbingly similar to its response to West Coast Japanese Americans in the 
1940s, and might be viewed as a modern-day version of the racial profiling that 
occurred during World War II. 

Note: Overview of the Wen Ho Lee Prosecution 
 

Dr. Wen Ho Lee, I believe you were terribly wronged by being held . . . under de-
meaning, unnecessarily punitive conditions. I am truly sorry that I was led by our 
Executive Branch of government to order your detention. . . . I was led astray last 
December by the Executive Branch of our government through its Department of 
Justice, by its Federal Bureau of Investigation and by its United States attor-
ney . . . . [T]he top decision makers in the Executive Branch . . . embarrassed our 
entire nation and each of us who is a citizen of it. 

—Federal District Judge James A. Parker994 

Shortly before 9/11, the Clinton Administration tracked down and incarcerated 
Dr. Wen Ho Lee in an attempt to refute criticisms that it was “soft on China.”995 As 
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it turned out, the Justice Department fabricated its claim against Dr. Lee of nuclear 
weapons espionage. Two years later, U.S. District Judge James Parker, a conserva-
tive Reagan appointee, expressed dismay at the Administration’s deception. After 
the judge had harshly treated Dr. Lee during the initial phase of the prosecution, he 
then apologized. This note illustrates the judicial tendency first to defer to executive 
branch assertions that national security is at stake and then, in retrospect, to 
apologize for manifest injustice. What follows is an overall account of the misguid-
ed prosecution. 

A. THE PROSECUTION OF WEN HO LEE: 
“SPY (OR LIE) OF THE CENTURY?” 

In early 1999, the Justice Department broadly asserted that Dr. Lee surrepti-
tiously transmitted to China the design of the W-88 miniaturized nuclear war-
head—then considered the “crown jewels” of America’s nuclear secrets. Drawing 
upon the government’s public charges, the media characterized Dr. Lee as the “spy 
of the century,” an “evil China spy,” “the Dragon” and “the worst spy since the 
Rosenbergs”—someone who supposedly was “far more damaging to the national 
security than Aldrich Ames.”996 

The government, however, never charged Dr. Lee with espionage, and FBI 
investigators later admitted there was no evidence to support such a charge. The 
Justice Department ultimately prosecuted Dr. Lee for a single felony count of 
transferring legacy codes from a classified computer system to his unsecured office 
computer to facilitate work at home—a common occurrence. For example, former 
CIA director John M. Deutch committed similar, if not more serious, security 
violations but was never prosecuted.997 

Secretary of Energy Bill Richardson publicly announced Dr. Lee’s firing from 
the Los Alamos National Laboratories in March 1999 for failing to report both his 
computer security breach and for contact with Chinese scientists during a public 
conference. Judge Parker ordered that Dr. Lee, then 65 years old and in declining 
health, be shackled and chained and kept in solitary confinement without bail for 
nine months in Santa Fe County Detention Center under so-called “special adminis-
trative measures.”998 Those special measures mandate harsh conditions for the most 
dangerous federal prisoners and resulted in Dr. Lee being subjected to minimal 
communication, lack of vital medication and near-deadly food poisoning.999 

The government justified Dr. Lee’s detention by dissembling. The FBI had 
interrogated Dr. Lee before he was fired from the laboratory and reported to 
headquarters that Dr. Lee was not a spy.1000 Dr. Lee had unequivocally denied 
passing nuclear weapons secrets to the Chinese government and had passed various 
polygraph tests. Nevertheless, FBI agents misled Dr. Lee, the court and the public 
into believing that he had failed the polygraph tests—the prosecution’s first 
deception. 

The government’s second fabrication was to characterize Dr. Lee as a severe 
national security threat engaged in tampering with the U.S. “crown jewels” of 
nuclear secrets. In fact, the files downloaded by Dr. Lee were merely classified as 
“Protect as Restricted Data,” not “Secret” or “Confidential” as the Justice Depart-
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ment falsely asserted.1001 To bolster its public charge, the government later upgrad-
ed the classification of the files to “Secret and Confidential.” 

The third prosecution deception lay in linkage of Dr. Lee’s Chinese ethnicity to 
untrustworthiness—the taint of racial disloyalty. With conservative attacks coming 
from many directions—alleging that the Clinton Administration was soft on China 
and that the President’s Chinese American supporters violated campaign finance 
laws—the Administration engaged in what in retrospect seems to be opportunistic 
racial scapegoating.1002 

At the same time the government targeted Dr. Lee, it learned that former CIA 
director Deutch similarly mishandled classified information by using his unsecured 
home computer to store sensitive government security information. Deutch used 
that same computer to access the Internet, including e-mail from a Russian scien-
tist. This double standard was so obvious that it drew the attention of Republican 
Senator Charles Grassley, a member of the Judiciary Committee.1003 

Chalking Deutch’s activities up to “sloppiness,”1004 however, the CIA rejected 
any similarity between Deutch’s and Lee’s cases, and the Justice Department 
declined to prosecute Deutch. Although Asian American groups charged that 
Deutch’s security violations were more serious than Lee’s and that Deutch received 
special treatment, CIA investigators never even questioned Deutch. And in January 
2001, just before leaving office, President Clinton preemptively pardoned 
Deutch.1005  

In December 1999, Dr. Lee filed a civil lawsuit against the FBI and the De-
partments of Justice and Energy, alleging that they engaged in racial profiling, 
violated his privacy and falsely portrayed him as a Chinese spy. The U.S. Attor-
ney’s sworn affidavit in response claimed that Dr. Lee was more likely to commit 
espionage for China because he was “overseas ethnic Chinese.”1006 This logic seems 
based on the fallacy of disloyalty by reason of race. This specious logic is even more 
questionable in Dr. Lee’s case because Taiwan (Dr. Lee’s country of origin) and 
China are hostile adversaries.1007 In a spectacular public disclosure, Robert S. 
Vrooman, former Chief of Counterintelligence at Los Alamos, charged that the 
government singled out Dr. Lee for prosecution because of his ethnicity. Vrooman 
spoke out after Energy Department Secretary Richardson recommended that he 
and others be disciplined for ostensibly failing to properly conduct the spying 
investigation. He asserted that the prosecution was “screwed up because there was 
nothing there—it was built on thin air.”1008 He later concluded in his testimony that 
“the [real reason for] the failure to look at the rest of the [Los Alamos] population is 
because Lee is ethnic Chinese.”1009 

Vrooman’s public acknowledgment of racial scapegoating revealed the gov-
ernment’s revival of the “yellow peril” fears of deviousness and inscrutability that 
have branded Asian Americans as forever foreign.1010 This racial scapegoating based 
upon a foreigner stereotype did not escape notice by national media outlets such as 
the L.A. Times.1011 
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B. THE COX REPORT: A NATIONAL 

ASSESSMENT (OR EMBARRASSMENT)? 

Soon after Dr. Lee’s firing, a special committee headed by Representative 
Christopher Cox reported that China had gained crucial design information on all 
U.S. nuclear weapons. Many observers contend that the widely publicized report of 
this Congressional Select Committee contained several fallacies: it (1) made sweep-
ing assertions about espionage among Chinese in America; (2) drew connections 
between illegal Chinese American campaign contributions and Chinese espio-
nage;1012 and (3) concluded, without supporting details, that Chinese American 
scientists, businessmen and students were recruited as spies. 

The report definitively identified Chinese American nuclear espionage: 
Espionage played a central part in the [Peoples Republic of China’s] acquisition of 
classified U.S. thermonuclear warhead design secrets. In several cases, the PRC 
identified lab employees, invited them to the PRC, and approached them for help, 
sometimes playing upon ethnic ties to recruit individuals.1013 

Soon after its release, both the CIA and prominent nuclear weapons experts 
rejected the Cox Report’s key findings. Harold Agnew, a former director of the Los 
Alamos laboratory, observed that the allegedly stolen “crown jewels” would 
actually have “limited value” for the Chinese government.1014 Lewis Franklin, a 
career intelligence expert on Sino-Soviet missile and space programs, opined that 
the Cox committee members “are quite wrong . . . . [T]hey allege technology theft at 
the launch sites in China for which their [sic] is no evidence.”1015 Scientists and 
scholars from Harvard, Stanford and Lawrence Livermore National Laboratory 
sharply criticized the Cox Report, refuting its major conclusions in a 99-page 
published report of their own.1016 Some of these scientific experts concluded that the 
government scapegoated Dr. Lee in pursuit of a broader political agenda.1017 

In its inquiry into the handling of Dr. Lee’s prosecution, the Energy Depart-
ment conceded that 

[g]iven its slap-dash quality, its flawed rationales, its complete mischaracterization 
of the predicate, and its queer mash of intense review of some pertinent records and 
complete ignorance of other venues of compromise, once Wen Ho Lee was “tagged” 
with the patina of suspicion, the AI [administrative inquiry] was all but over. [Dr. 
Lee] would be “it.”1018 

Stephen Schwartz, publisher of the Bulletin of the Atomic Scientists, identified 
what appears to have been a major reason for targeting Dr. Lee. He editorialized 
that the timing of Dr. Lee’s espionage story galvanized previously lagging support 
for legislation promoting the swift deployment of ballistic missile defenses.1019 

C. MEDIA (IR)RESPONSIBILITIES 

Reminiscent of the media’s portrayal during the 1940s of Fred Korematsu as a 
“Jap Spy,”1020 an alarmist press presumed Dr. Lee’s guilt. Sensationalist coverage in 
a series of articles published by the New York Times found Dr. Lee guilty unless 
proven innocent.1021 Asian American communities reacted to what they perceived as 
harsh and unfair media treatment by actively demanding facts.1022 In August 2000, 
the American Civil Liberties Union and Asian Law Caucus, with the support of 
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other Asian American organizations,1023 filed amicus curiae briefs in Dr. Lee’s civil 
lawsuit, charging the government with racial profiling and demanding that it 
publicly disclose relevant documents. These and other civil rights groups staged 
multi-city protests to raise national awareness about Dr. Lee’s prosecution and 
racial scapegoating. 

Partly in response to public outcry, the New York Times eventually changed its 
tone from alarming to atoning. In September 2000, its editors publicly apologized, 
acknowledging that in place of a tone of journalistic detachment, the Times had 
been sensationalistic.1024 

 

2. Case Closed—Or Is It? Korematsu Revisited 
In September 2000, after nine months in solitary confinement and after vilifica-

tion as a spy so dangerous that he could not be granted bail, the government set Dr. 
Lee free. The Justice Department had charged Dr. Lee with 59 counts of download-
ing secret computer information. Ultimately, Dr. Lee pled guilty only to one count 
of unlawful gathering of information, and the court sentenced him to time served. 
He was never charged with spying or passing nuclear secrets. 

After the its initial public posturing and denunciations of Dr. Lee, the govern-
ment’s prosecution began to collapse on multiple fronts in July 2000. First, over 
vehement Justice Department opposition, Judge Parker “allowed Wen Ho Lee’s 
lawyers to subpoena internal government documents that might shed light on 
whether racial profiling lay at the heart of Dr. Lee’s prosecution.”1025 

Second, as the trial approached, the government’s factual case disintegrated. 
Reports surfaced that the government suppressed four internal FBI investigative 
memos stating that Dr. Lee was not guilty of espionage. In addition, a principal 
FBI investigator in the case, Robert Messemer, acknowledged that: (1) he had 
misstated relevant facts to federal Judge Parker about Dr. Lee’s danger to national 
security, which had been the basis for the judge’s decision to deny bail and approve 
Dr. Lee’s placement in solitary confinement; (2) contrary to Messemer’s earlier 
sworn testimony, Dr. Lee never said he was downloading the information to aid his 
search for overseas employment; and (3) Dr. Lee had passed his first polygraph test 
in which he was questioned about spying for China. In fact, independent experts 
had confirmed to the FBI that Dr. Lee’s polygraph score was one of the highest 
possible for honesty. 

Third, nuclear scientists confirmed that the information Dr. Lee downloaded 
was not the “crown jewel” of the U.S. nuclear weapons program. Rather, 99 percent 
of that information was already in the public domain and the remainder was not of 
great importance. And finally, as also discussed, Judge Parker unsealed the affida-
vits of Charles Vrooman, the original investigator in charge, and another investiga-
tor. These affidavits recited under oath that the government had engaged in racially 
discriminatory targeting of Dr. Lee. 

With these emerging facts, the government’s justifications under the mantle of 
national security crumbled. And its denial of stark racial profiling met with judicial 
as well as public disbelief. With the impending public disclosure of internal Justice 
Department documents on racial profiling, the government negotiated the plea 



386 Chapter 8. Epilogue: Watchful Care over the Loaded Weapon 
 

 

agreement. At the hearing on the plea agreement, Judge Parker rebuked the 
government and apologized to Dr. Lee: 

I am angered over having been misled into believing the sixty-year old nuclear sci-
entist was a danger to national security . . . . I sincerely apologize to you, Dr. Lee, 
for the unfair manner in which you were held in custody by the executive 
branch.1026 

Judge Parker announced from the bench that he wished he were not bound by 
the plea agreement to refrain from pursuing the “real reasons” for Dr. Lee’s harsh 
treatment: 

I am also sad and troubled because I do not know the real reasons why the Execu-
tive Branch has done all of this. We will not learn why because the plea agreement 
shields the executive branch from disclosing a lot of [apparent racial profiling] in-
formation that it was under order to produce that might have supplied the an-
swer.1027 

Dr. Lee himself believed he understood the reasons: 
As I sat in jail, I had to conclude that no matter how smart you are, no matter how 
hard you work, a Chinese person, an Asian [American] person like me, will never 
be accepted. We will always be foreigners. Bill Richardson said my treatment, my 
incarceration, had nothing to do with racial profiling. What a liar—it had every-
thing to do with discrimination.1028 

Despite the prolonged public relations campaign against Dr. Lee in Congress 
and by the Justice Department in court, in the end the government could not point 
to any evidence that Dr. Lee passed nuclear secrets to China. Nor could it show 
that he had engaged in any form of nuclear espionage or was otherwise disloyal to 
the United States. U.S. Attorney General Janet Reno nevertheless refused to 
apologize: 

I think Dr. Lee had the opportunity from the beginning to resolve this matter, and 
he chose not to, and I think he must look to himself . . . . I regret deeply that Judge 
Parker feels that way, but I know what I’ve had to do based on the evidence and 
the law; I know what I’ve had to do to address the national security issues and to 
address information that is of real concern to this nation and what we tried to do up 
front. I’m not embarrassed.1029 

N o t e s  &  Q u e s t i o n s  

1. Through the lens of the internment: One way to characterize the Wen 
Ho Lee investigation and prosecution is that good faith fears for the nation’s 
security turned into overzealous government prosecution. Another, perhaps more 
compelling, way is to examine the Wen Ho Lee controversy through the lens of the 
internment cases. The parallels include racially discriminatory profiling by gov-
ernment officials; empty charges of espionage; prolonged incarceration without trial 
and without evidence of national security necessity; the suppression of exculpatory 
evidence; media innuendo of Asian American disloyalty; the reemergence of racial 
stereotypes in the public imagination; an initially deferential judge and retrospec-
tive U.S. embarrassment. 
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What has the country learned about race, rights, liberty and reparation from 
Korematsu, Hirabayashi and Yasui? 

2. Looking backward to move forward: The DeWitt and Cox Re-
ports: Viewing the Wen Ho Lee prosecution through the lens of the internment 
cases illuminates a significant theme: civil liberties under threat may be subject (as 
Justice Jackson had warned) to “the hand of any authority that can bring forward a 
plausible claim of urgent need.”1030 Understanding this larger theme entails critical 
inquiry into historical events that appear to reveal ongoing patterns of presidential 
and Congressional dissembling on national security. 

With the falsity of the Cox Report in mind, recall the original reasoning for the 
mass incarceration of Japanese Americans during World War II—that individual 
loyalty hearings would be ineffective because it would be impossible to “separate 
the sheep from the goats.”1031 Hence, the validity of imprisoning an entire race of 
people on the West Coast was supposedly a military necessity. Also recall that when 
the War Department first obtained the bound copy of the original final version of 
the DeWitt Report, which was to be presented to the U.S. Supreme Court as the 
evidentiary basis for the internment, it demanded that General DeWitt alter his 
Report to falsify the actual reason for his internment orders. DeWitt reluctantly 
agreed to delete his originally stated rationale—the irrefutable assumption of racial 
disloyalty. He replaced this, however, with false assertions that Japanese Americans 
committed espionage and sabotage (which the FBI, Office of Naval Intelligence 
and Federal Communications Commission had independently refuted). And he 
falsely recounted that there was insufficient time1032 to determine disloyalty individ-
ually (a direct contradiction to his actual assessment). The original final version of 
the DeWitt Report was then recalled and all copies (except one) were deliberately 
burned along with all drafts and notes. As discussed previously in Chapter 5, the 
secretly altered version of Dewitt’s Final Report submitted to the U.S. Supreme 
Court contained “intentional falsehoods”1033 on the centrally relevant issue of 
military necessity during wartime and formed an important basis for the subse-
quent coram nobis litigation. 

Now recollect the Cox Report’s false statements about Chinese American espi-
onage. Do the Cox and DeWitt Reports similarly assume racial disloyalty? The Cox 
Report maintained that Chinese Americans were susceptible to recruitment as spies 
for the PRC, implying their inherent loyalty to a motherland1034 many had never 
seen. Does this not resemble the DeWitt Report’s assertion that Japanese Ameri-
cans had “strong bonds of common tradition, culture and customs”?1035 In what 
ways was the pre-9/11 Wen Ho Lee prosecution comparable to the internment of 
the Japanese Americans during World War II? In what ways was it significantly 
different? 

3. Executive branch dissembling: At U.S. Attorney General Janet Reno’s 
request, federal prosecutor Randy Bellows investigated the Wen Ho Lee prosecu-
tion. The Justice Department’s redacted Bellows Report concluded that: (1) Dr. Lee 
was never seen as a high priority national security threat by the FBI; (2) at every 
level of FBI management, there was failure to properly supervise the prosecution; 
and (3) the FBI “investigated the wrong crime” for three years—the investigative 
pool should have been far broader than Dr. Lee alone.1036 The review team also 
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concluded that “[t]his was an investigation that from its first moments, indeed from 
its very first moments, went awry and never, in any real sense, recovered equilibri-
um. It was an investigation riven with problems.”1037 The executive branch’s 
dissembling was central to the Wen Ho Lee prosecution. 

4. Critical legal advocacy and grass-roots activism: Fred Korematsu, 
Gordon Hirabayashi and Minoru Yasui reopened their cases in 1983 with strong 
organized grass-roots support. Community organizers, advocacy groups, lawyers 
and students spread word of the renewed challenge to the legality of the intern-
ment—in schools, community halls, churches and on the pages of local and national 
media. They raised funds for the litigation through $5 to $50 donations, and raised 
national consciousness about the false legal justifications for the internment and 
about redress. And they garnered support from civil rights organizations across the 
country. 

Similar organizing and advocacy compelled Attorney General Reno to initiate 
an in-house investigation of Dr. Lee’s prosecution. The legal and social justice 
advocacy of Asian American advocacy groups, science associations and civil rights 
organizations also appeared to have persuaded Judge Parker to order the release by 
the Department of Energy and Department of Justice of documents relating to 
possible racial profiling.1038 

In challenging Dr. Lee’s prosecution, grass-roots organizing apparently played 
a significant role in persuading a Republican-appointed federal judge to inquire 
into the social and political undertow of the controversy. It underscored “the 
strategic importance of critical legal advocacy and organized public pressure in 
persuading otherwise deferential judges to call the executive to account for appar-
ent national security abuses of civil liberties.”1039 

Consider how advocacy groups generated in courts of law and public opinion a 
sense of what was actually going on in Dr. Lee’s prosecution. 

 Human rights organizations. In 2000, Amnesty International, the world’s 
largest human rights organization, protested Judge Parker’s order of solitary 
confinement. It petitioned Attorney General Reno, stating that Dr. Lee’s 
court-ordered treatment contravened Rule 33 of the United Nations Standard 
Minimum Rules for the Treatment of Prisoners. In addition, the American 
Civil Liberties Union chapters in New Mexico and Northern California filed 
an amicus curiae brief supporting Dr. Lee’s successful “motion for discovery 
of materials related to selective prosecution.”1040 

 Asian American organizations. Alberta Lee, Dr. Lee’s daughter, worked 
with various Asian American and social justice groups to challenge Dr. Lee’s 
harsh treatment. The San Francisco protest—“Free Wen Ho Lee!”—added its 
voice to other demonstrations, teach-ins and public conferences. In 2000, the 
Asian Law Caucus, the largest and oldest Asian American civil rights organi-
zation and co-counsel to Fred Korematsu on his coram nobis petition, filed an 
amicus curiae brief declaring that the “public justifications for [Dr. Lee’s] ar-
rest and prosecution have echoed historical prejudices and stereotypes used to 
rationalize past acts of anti-Asian discrimination.”1041 
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 Science organizations. As discussed, scientists and scholars from Harvard, 
Stanford and Lawrence Livermore National Laboratory refuted the findings 
of the Cox Report. In addition, the presidents of the National Academy of 
Sciences, the National Academy of Engineering and the National Institute of 
Medicine—three prestigious American scientific academies—sent multiple 
letters to Attorney General Reno urging that “those responsible for any injus-
tice that [Dr. Lee] suffered be held accountable . . . [and] that safeguards be 
put in place to ensure that, in future, others do not suffer the same plight.”1042 
Other science organizations, including the American Association for the Ad-
vancement of Science, the New York Academy of Science and the Committee 
on the Human Rights of Scientists, also publicly protested Dr. Lee’s “inhu-
mane imprisonment.” 

To what extent might critical advocacy have helped reveal to the court and 
public what was truly at stake? Might other forms of advocacy have further 
bolstered Dr. Lee’s position? To what extent might this kind of advocacy have 
generated backlash? Of what sort? 

5. Belated media reparations: In June 2006, Dr. Lee belatedly won a tacit 
victory when he settled his invasion of privacy suit1043 against the government for 
$1,645,000. Five news organizations—the Washington Post, the New York Times, 
the Los Angeles Times, ABC News and the Associated Press—contributed 
$750,000 to the settlement to avoid contempt sanctions (reporters were fined $500 a 
day for refusing to obey a judge’s order to release names of government sources). 
According to a journalist association, these payments were unprecedented.1044 

C. Post-9/11 Racial Profiling and the “War on Terror” 

1. An Internment Framework for Post-9/11 Profiling 
This second case study turns to events occurring after September 11, 2001. It 

views them through the various lenses of the wartime Japanese American intern-
ment. In a critique of the U.S. Supreme Court’s decisions in Hirabayashi, Yasui, 
Korematsu and Endo published in 1945, Yale law professor and later dean Eugene 
Rostow situated the racial incarceration in the context of governmental actions that 
punish political belief. He highlighted the danger of acting upon the presumption 
that the political opinions of some reflect the opinions of an entire ethnic group. 
Rostow observed that the Court’s refusal to find the internment unconstitutional 
left America with several dangerous precedents: 

. . . (2) political opinions, not criminal acts, may . . . justify such imprisonment; (3) 
men, women and children of a given ethnic group, both Americans and resident 
aliens, can be presumed to possess the kind of dangerous ideas which require their 
imprisonment; (4) in time of war or emergency[,] the military . . . can decide what 
political opinions require imprisonment[] and which ethnic groups are infected with 
them; and (5) the decision of the military can be carried out without indictment, 
trial, examination, jury . . . or any of the other safeguards of the Bill of Rights.1045 
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The following note adapts Professor Rostow’s observations then to help assess 
contemporary racially and religiously motivated government actions now. In doing 
so, it explores the extent to which the following government beliefs and actions are 
acceptable to the courts and the public in post-9/11 America. These include: 

 the vast expansion of executive power in the name of national security and 
the accompanying curtailment of selected social groups’ civil liberties; 

 the belief that selected ethnicity, religion and political ideology create an irre-
buttable presumption of disloyalty that legitimates indefinite detentions; and 

 a broad-scale domestic internment of both citizens and non-citizens during 
times of public fear. 

Note: The Post-9/11 Expansion of Executive Power 
 

After the September 11, 2001 attacks on the World Trade Center and Pentagon, 
the Bush Administration’s Justice Department took steps to prevent future attacks 
and to seek out those responsible for the deaths of over 2,000 people. The American 
public offered broad support as President Bush initiated the “war on terror” by 
declaring “we would go forward to defend freedom and all that is good and just in 
our world.”1046 

As an integral tool in the war on terror, the Bush Administration created the 
Department of Homeland Security. The Department initiated many measures 
designed to protect the American people and American institutions from both 
domestic and foreign terrorism.1047 Some security measures, like enhanced airport 
and public transportation security and certain electronic surveillance, were salu-
tary. Other measures, discussed later, appeared to be tinged with racial and 
religious scapegoating. 

Outside the continental United States, the military detained suspected Arab 
and Muslim terrorists and incarcerated them indefinitely at Guantánamo Bay, 
Cuba. The President classified these men as so-called “enemy combatants” and 
denied them access to legal counsel and to hearings to determine culpability. The 
President aimed to prevent these detainees from airing their claims of innocence in 
U.S. courts by characterizing them as the “worst of the worst.”1048 After years of 
harsh incarceration, the Administration quietly acknowledged that many of these 
detainees—some of whom the military and CIA tortured—were not dangerous and 
released them. 

Most Americans initially found many government security measures to be not 
only appropriate, but also essential to ensuring the nation’s safety. Some called for 
greater respect of civil liberties. But others demanded even more aggressive security 
measures.1049 When viewed separately, many of the government’s actions seemed 
needed or at least acceptable. 

When viewed as whole, however, especially in light of the Bush Administra-
tion’s push to expand executive powers beyond previous boundaries, some observ-
ers contend that a deeply troubling picture emerged.1050 They worried that the 
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Administration’s post-9/11 new emergency powers created an “imperial presiden-
cy.”1051 Others warned of a “hidden agenda behind patriotic anti-terrorism policies.” 

President George W. Bush exceeded his executive powers through his adoption of 
new emergency powers used to counter terrorism. Specifically, . . . the Bush Admin-
istration used the USA Patriot Act and executive orders to expand the scope of ex-
ecutive authority beyond what is set forth within the Constitution and without an 
act of Congress . . . [and] . . . the USA Patriot Act erod[ed] the separation of powers 
and threaten[ed] civil liberties . . . . [T]he Bush Administration plans to bring back 
the imperial presidency. Consequently, the constitutional balance [was] upset in 
favor of presidential power at the expense of presidential accountability.1052 

The unprecedented expansion of executive power stands as a dominant theme of 
the war on terror. 

Some contend that the expansion is a temporary necessity. Others criticize the 
“broad (many would say exorbitant) scope of purportedly inherent executive power” 
that continues to dominate U.S. national security policy.1053 To justify its broadly 
expanded powers, the Bush Administration often misled the nation. For instance, 
according to data-gathering organizations, the Bush Administration misled others 
in government and the American public about the national security reasons for the 
war in Iraq. The Center for Public Integrity ascertained 532 false Bush Administra-
tion statements about Iraq’s supposed weapons of mass destruction.1054 For years, 
former Bush Administration officials defended their statements—but without 
responding to specifics. Based on the now-public record, commentator David Corn 
recently summarized the findings: “Bush and Cheney repeatedly issued false 
statements to guide the nation to war, and they made no concerted efforts to 
guarantee that they were providing the public with the most realistic depiction of 
[Iraq’s] threat.”1055 

Just after World War II, Professor Rostow identified expansive executive pow-
er as one of the central dangers of the Japanese American internment cases. The 
U.S. Supreme Court in those cases deferred to the executive’s assertion that 
military necessity justified the mass racial incarceration because there was no time 
for distinguishing loyal from disloyal individuals of Japanese ancestry. As Rostow 
later observed, internment for presumed disloyalty in the absence of some concrete 
criminal act is imprisonment on the basis of political opinion. Because disloyal 
thoughts are difficult to ascertain, the government employed racial profiling to 
identify those who held dangerous opinions. 

Historians have documented the U.S. government’s extensive history of crimi-
nalizing unpopular political opinion. For example, during wartime, the 1798 Alien 
and Sedition Acts1056 as well as the 1917 Espionage Act and 1918 Sedition Act made 
it illegal to write or publish “any disloyal, profane, scurrilous, or abusive language” 
about the United States,”1057 prohibiting virtually all criticism of the government’s 
war effort.1058 

The American government has also invoked national security to restrict expres-
sion of political beliefs in times of peace. J. Edgar Hoover, director of the Federal 
Bureau of Investigation, compiled investigative files on millions of ordinary 
Americans that enabled the FBI to track and undermine any person it considered 
“subversive.”1059 As the prelude to McCarthyism during the Cold War, the Smith 
Act of 1940 criminalized advocacy for overthrowing the government.1060 In 1947, 
President Harry S. Truman issued an executive order that authorized government 
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investigations of potentially “disloyal persons” and the creation of lists of subversive 
organizations. And the 1950 Emergency Detention Act sanctioned mass intern-
ment—it required registration of all members of “communist front” organizations 
and authorized “detention centers” if the President declared an “internal security 
emergency.”1061 

In this historical light, consider the following charges of Bush Administration 
power abuses and their likely collective impact: 

 designation of American citizens and non-citizens as “enemy combatants,” 
many of whom were innocent of wrongdoing—and their subsequent indefi-
nite detention in American and foreign prisons without charges, access to 
counsel or judicial review;1062 

 profiling and detention of several thousand innocent Arab and Muslim Amer-
icans on national security grounds;1063 

 sweeping surveillance of Americans based on a broad definition of “terrorist 
activity” (including the contribution of money for charitable purposes to or-
ganizations unknowingly labeled “terrorist” by the government);1064 

 deployment of new immigration security powers to investigate Arabs, Mus-
lims, South Asians and other persons of color for activities unconnected to 
terrorism, and the later deportation of many of them for non-security-related 
reasons;1065 

 torture of detainees as authorized by the President’s Office of Legal Coun-
sel—and the Office of Legal Counsel’s later report to Congress and the public 
that it had changed its opinion on torture while simultaneously signaling to 
interrogators that they could continue the torture practices in part because 
there would be no judicial accountability;1066 and 

 Administration-proposed and Congressionally enacted (at times with minimal 
debate) national security measures expanding executive branch powers while 
diminishing public oversight and accountability—including the USA 
PATRIOT Act,1067 the Detainee Treatment Act1068 and the Military Commis-
sions Act,1069 all of which curtailed civil liberties. 

According to these charges, the Bush Administration employed its new anti-
terrorism powers not only to address legitimate security concerns but also to 
broadly target Arabs and Muslims in ways that fostered easy public scapegoating. 
Early critics of apparent government abuses were quickly dismissed as unpatriotic 
radicals. In late 2002, however, civil liberties groups, backed by media investigative 
reporting, began to challenge specific Administration initiatives.1070 The President’s 
response was in essence: just trust us. The executive branch is assumed to make 
security determinations based on hard facts not preconceived biases; presumably, 
then, it does not need to explain itself to the courts because the mere assertion of a 
national security justification for its actions should suffice. But preconceived biases 
and newly conceived stereotypes appear to have infected public thinking and 
government policymaking post-9/11. 
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2. Profiling: Ethnicity and Predicting Terroristic Behavior 
After 9/11, claims of wrongful U.S. government and business profiling ranged 

from simple removals from air flights to horrific detentions and torture. Consider 
the following stories and their human consequences. 

In 2009, two Muslim families attempting to vacation in Orlando, Florida, 
boarded an AirTran flight at Reagan National Airport in Washington, D.C. Air 
marshals ordered Atif Irfan, a tax attorney, and his brother, Kashif Irfan, an 
anesthesiologist, as well as their wives and children, to deplane because another 
passenger reported overhearing Atif’s wife say something “suspicious.” Airline 
personnel called in FBI agents, who questioned and then cleared the families. The 
family members were simply discussing the safest location on the plane in the event 
of an accident. But the airline representatives refused to reticket the families and 
the initial profiling transformed into groundless scapegoating. After much disrup-
tion and consternation, with federal agents’ assistance, the families eventually 
rebooked on US Airways. After the families lodged formal complaints, the airline 
offered refunds and apologized. 

The Irfan families’ debacle is not an isolated incident. An American-Arab Anti-
Discrimination Committee investigation determined that “in the wake of the 9/11 
attacks, one of the worst problems facing Arab-American travelers and those 
perceived to be Arab Americans was their removal from flights after passing 
through security and boarding the planes due to unfounded concerns from fellow 
passengers and crew.”1071 Other ethnic and religious groups have been similarly 
targeted. In 2006, JetBlue Airways and two TSA screeners reportedly refused an 
Iraqi man access to a flight for wearing a t-shirt with the words “We Will Not Be 
Silent” in English and Arabic. JetBlue and the TSA representatives eventually 
settled an ensuing suit in 2009 for $240,000. In 2008, US Airways removed three 
Sikh musicians from a flight after passengers expressed “anxiety” about the men, 
who wore turbans. Airline officials provided the rejected passengers, who live in 
India and speak little English, with $5 food vouchers and rebooked them on a Delta 
flight the next day. Over a year later, the men received a financial settlement and 
an apology. 

The indignity and inconvenience of apparent profiling incidents like these, 
which easily slide from initial security checks into disruptive scapegoating, are 
perhaps best understood as one end of a spectrum. At the other end are instances of 
deep trauma and persisting harms suffered by innocent people. 

Hady Hassan Omar, an Egyptian Muslim immigrant married to a U.S. citizen, 
is one such person. A young businessman, Omar attempted to fly home from 
Florida to Arkansas on September 11, 2001, to celebrate his first wedding anniver-
sary. By coincidence, he purchased his airline ticket online at a public computer in 
a location believed by the FBI to have been used by some of the 9/11 hijackers. For 
the FBI, this fact and his Muslim religion were enough to justify his arrest, secret 
detention in isolation in several locations (his wife could not locate him for days), 
including a maximum-security prison in Louisiana, for 73 days. There, officials 
kept Omar under constant video surveillance, denied him access to his family and a 
lawyer, ridiculed him about his religious practices and humiliated him through 
videotaped, intrusive body cavity searches.1072 
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Convinced that the government might detain him forever, Omar attempted 
hunger strikes and ultimately decided to commit suicide. At this point, FBI and 
immigration officials concluded that Omar had no useful information. As one senior 
law enforcement official explained, “If your subject has a complete breakdown . . . 
he has lost the will to deceive, and you can be pretty certain that he’s not lying.” It 
appears that the government presumed Omar guilty and left him no way to prove 
his innocence other than suicide. The government ultimately released Omar 
without filing criminal charges against him. Because of the arrest and detention, 
and the inferences of terrorist activities, Omar lost his job and eventually his home. 
He and his family suffered. The government then attempted to deport Omar for a 
minor immigration infraction.1073 

The war on terror generated heated debate about whether profiling measures 
targeting those who are or are assumed to be Muslim, Arab American or of Middle 
Eastern descent constitute a race- or religion-based presumption of disloyalty that 
justifies harsh treatment of often completely innocent individuals.1074 Professors 
Margaret Chon and Donna Arzt aptly characterized the immediate post-9/11 
situation as targeting those “Walking While Muslim.”1075 They and others have 
identified the emerging formation of a religiously inflected racial category of Arab-
Muslim terrorist. For example, Professor Saito observed in connection to the Gulf 
War in 1991 that 

Arab Americans and Muslims have been “raced” as “terrorists”: foreign, disloyal, 
and imminently threatening. Although Arabs trace their roots to the Middle East 
and claim many religious backgrounds, and Muslims come from all over the 
world . . . , these distinctions are blurred and negative images about either Arabs or 
Muslims are often attributed to both.1076 

Professors Susan Akram and Kevin Johnson also charted the emergence of this new 
racial formation since the 1970s. They found that this newly constructed identity of 
terrorist is not just a racial category, but a “complex matrix of ‘otherness’ based on 
race, national origin, religion, culture[] and political ideology[, which] may contrib-
ute to the ferocity of the U.S. government’s attacks on the civil rights of Arabs and 
Muslims.”1077 As Professor Leti Volpp observed in reference to Edward Said’s 
seminal work, “We are [now] witnessing the redeployment of [these] old Orientalist 
tropes . . . [where] the West is defined as modern, democratic, and progressive, 
through the East being defined as primitive, barbaric, and despotic.”1078 

According to these scholars, through a similar process of social construction, 
Arab Americans are now conflated with other people of Middle Eastern heritage, 
with many South Asians and with Muslims, into a collective presumptively disloyal 
“terrorist” identity. 

The “Arab” is racialized as a terrorist, but the “Arab” racial category is sometimes 
conflated with the “Muslim” religious category, even though most Arabs in America 
are not Muslim and most of the world’s Muslims are not Arabs. Further complicat-
ing matters is the fact that racialized suspicion and even violence extends to persons 
who are neither Muslim nor Arab but are believed to “look” like Arabs.1079 

And people who “look” Arab or Muslim include a large number of other communi-
ties of color or religion, including South Asian Sikhs and Hindus who have been 
harassed by both government officials and individuals because of cultural dress or 
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physical appearance. Latina/os, African Americans,1080 Filipino Americans and 
American Indians, too, have been racialized as Arab/Muslim terrorists.1081 

In 2009, the U.S. Supreme Court decided against Javaid Iqbal, a Muslim Paki-
stani arrested shortly after 9/11.1082 According to Iqbal’s civil rights lawsuit against 
U.S. Attorney General John Ashcroft and FBI Director Robert Mueller, the 
executive branch designated him a “high interest” detainee and subjected him to 
unconstitutionally harsh conditions, including torture, because of his race, religion 
and national origin. The Court affirmed the quick dismissal of his suit without 
discovery, noting that “[i]t should come as no surprise that a legitimate policy 
directing law enforcement to arrest and detain individuals because of their suspect-
ed link to the attacks would produce a disparate, incidental impact on Arab 
Muslims” and that the arrests were “likely lawful and justified by [the FBI direc-
tor’s] nondiscriminatory intent to detain aliens who were illegally present in the 
United States and who had potential connections to those who committed terrorist 
acts.”1083 To infer “purposeful, invidious discrimination” was not, in the Court’s 
opinion, “plausible.”1084 This decision has signaled a new, higher standard of 
pleading claims in federal court—and importantly, comes out of a legal context of 
high government officials such as Attorney General Ashcroft raising a qualified 
immunity shield to claims of civil rights violations. 

In 2002, the Justice Department announced that its “first and overriding priori-
ty” was “to prevent, detect, disrupt, and dismantle terrorism while preserving 
constitutional liberties” and that, to that end, it “engaged in an aggressive arrest and 
detention campaign of lawbreakers with a single objective: To get terrorists off the 
street before they can harm more Americans.”1085 Professor David Cole explains that 
because “the Constitution prohibits detaining people on grounds of future danger-
ousness,” Attorney General Ashcroft “resorted instead to indirect methods—
pretextual law enforcement.”1086 Some believe that these broad measures were 
effective in ensuring America’s safety and so far no major foreign attacks have 
occurred on U.S. soil after 9/11. But questions remain whether these measures 
deterred other attacks, who the government targeted and with what consequences 
for those uninvolved in terrorist activity. 

Most of the people summarily incarcerated by the Justice Department in the 
wake of the 9/11 attacks were non-citizen men of Arab, Middle Eastern or South 
Asian origin. Immediately after September 11, 2001, and again in 2004, the FBI and 
immigration authorities interviewed 8,000 individuals.1087 By May 2003 the gov-
ernment detained 1,100 non-citizens under the Absconder Apprehension Initia-
tive.1088 And by the end of that year it indefinitely incarcerated another 2,870 
pursuant to a “special registration” program for immigrants from “designated 
countries,” all of which, with the exception of North Korea, were in North Africa, 
the Middle East or South Asia.1089 

Since the 9/11 attacks, the federal government has detained dozens of individu-
als under the pretext of using them as material witnesses. Under a 1984 law, such 
detentions are authorized for witnesses whose testimony is considered critical to an 
ongoing prosecution and who are considered flight risks.1090 Although they are only 
permitted to be held for the time required to testify or be deposed, the government 
has repeatedly held individuals as material witnesses, at times for longer than six 
months, without deposing them or calling them to testify. Connections to crimes 
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have often been tenuous, at best. For example, in 2001, the Department of Justice 
arrested Abdullah Tuwalah, a student on scholarship at Marymount University in 
Arlington, Virginia. The government alleged that he had information relevant to a 
grand jury investigation of Saleh Ali Almari, a former Marymount student whom 
Tuwalah had met through the university’s Arab social club.1091 Despite his willing-
ness to cooperate, government attorneys never presented Tuwalah to the grand 
jury. Instead, according to Tuwalah’s attorney, the FBI repeatedly subjected 
Tuwalah to interrogations during which agents accused Tuwalah of knowing 
“something,” but never identified the information he was alleged to know. Finally, 
after holding Tuwalah for six weeks in detention, the FBI released him. 

Furthermore, in May 2004, the U.S. government detained Brandon Mayfield, a 
Portland, Oregon attorney as a material witness in connection with a terrorist 
attack in Madrid, Spain. The U.S. government claimed a fingerprint on the terror-
ists’ van matched that of Mayfield, a convert to Islam. Though Spanish law 
enforcement denied that Mayfield had any connection to the attack, U.S. authori-
ties held him for three weeks before finally releasing him and issuing an apology. 
Spanish documents, which U.S. agents found and confiscated in Mayfield’s home, 
turned out to be his children’s Spanish homework. 

Federal officials have denied that they were profiling solely on the basis of race 
or religion.1092 But Attorney General Ashcroft appeared to acknowledge that reality 
in responding to charges of ethnic and religious targeting in the special registration 
program. He noted “this method is not new,” citing plenary federal power over 
immigration.1093 Professor Girardeau Spann thus concludes that the “liberty costs” of 
countering terrorism are, in essence, paid by racial, ethnic and religious minori-
ties.1094 Rather than make the country safer, many contend that racial, “religious, 
and national origin profiling . . . distracts our resources from true threats” and 
makes profiled Americans feel “like they do not belong in their own country.”1095 

3. Presumption of Disloyalty: A Contemplated Post-9/11 
Internment 
Immediately after 9/11, U.S. officials appeared to float trial balloons to assess 

the acceptability of domestic internment programs. One test involved the Justice 
Department’s secret detention of thousands of non-citizens (many of them legal 
permanent residents), who were held indefinitely without charges and interrogated 
without access to counsel. Suits filed by civil liberties organizations revealed the 
Justice Department incarcerated over 5,000 possible suspects—some for months, 
others for years. Only a handful of those detained were charged with terrorism-
related offenses.1096 Along with immigration status, country of origin, religious 
and/or political association appeared to have played a primary role in creating the 
presumption of disloyalty. After September 11th, reports surfaced that “Attorney 
General Ashcroft and the White House are considering creating military detention 
camps for all U.S. citizens deemed by the administration to be enemy combat-
ants.”1097 Critics of the reported plan pointed to a 1971 federal law that provided 
that “no citizen shall be imprisoned or otherwise detained by the United States 
except pursuant to an Act of Congress.”1098 
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High-level government policymakers also floated the possibility of a mass in-
ternment of American citizens on the basis of ethnicity. In July 2002, Peter 
Kirsanow, a controversial President Bush appointee to the U.S. Civil Rights 
Commission, suggested that Arab Americans might be interned en masse if the 
United States suffered another major terrorist attack.1099 In February 2003, North 
Carolina Republican Congressman Howard Coble, head of the House Subcommit-
tee on Terrorism and Domestic Security, declared that the internment of Japanese 
Americans during World War II was “appropriate.”1100 

In 2002, Attorney General Ashcroft announced that the government was con-
sidering plans to reinstitute “detention centers” for U.S. citizens deemed to be 
“enemy combatants” by the executive branch, although he was not contemplating 
massive World War II-style internment camps.1101 Indeed, although the government 
did not open large-scale camps, the executive branch labeled U.S. citizens, includ-
ing Yaser Hamdi and Jose Padilla, as enemy combatants and detained them for 
years without charges, trial or direct access to counsel.1102 It then argued that the 
2001 Authorization for Use of Military Force (AUMF) justified the detention of 
U.S. citizens, whether captured in a war zone or arrested on U.S. soil. Initially, the 
U.S. Supreme Court allowed what some described as “internments of one.”1103 

As noted above, Civil Rights Commissioner Kirsanow stated in 2002 that the 
public would demand an Arab American internment if terrorists again struck in 
America. Kirsanow spoke at a meeting of the Civil Rights Commission in which the 
Commission heard strong testimony by Arab Americans about government civil 
liberties violations after September 11th. He reportedly said that in the event of such 
an attack, Arab Americans can forget about civil liberties, stating that if the 
perpetrators of any such attack "come from the same ethnic group that attacked the 
World Trade Center, you can forget about civil rights," and that "not too many 
people will be crying in their beer if there are more detentions, more stops, more 
profiling.”1104 Although he did not personally favor an internment, Kirsanow 
claimed the “groundswell of opinion to banish civil rights”1105 would be so strong 
that a racial internment would be difficult to prevent. He concluded that Arab and 
Muslim Americans should accept government anti-terrorism measures, including 
blanket detentions, and not complain about civil rights violations.1106 Six months 
after the Kirsanow controversy, Congressman Howard Coble expressed approval of 
the World War II internment of Japanese Americans. Coble’s comments carried 
special weight because he chaired the House Judiciary Subcommittee on Crime, 
Terrorism and Homeland Security. 

Civil Rights Commissioner Kirsanow’s defense of internment was met with a 
call by the American-Arab Anti-Discrimination Committee for his removal from 
the Civil Rights Commission. He was not removed, although apparently he did 
apologize, insisting that his remarks had been taken out of context, and in January 
2006, while Congress was in recess, President Bush appointed him to the National 
Labor Relations Board. Congressman Coble ignored calls for his resignation as 
chair of the subcommittee on terrorism.1107 
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N o t e s  &  Q u e s t i o n s  

1. Ethnic profiling with a “light touch?” Looking back, which elements 
of the Japanese American internment are of most concern? Is it the indefinite 
internment of U.S. citizens along with non-citizens? Or was it the internment of 
children and elders who posed no threat to national security? Was it the racism 
inherent in the program, including the inaccurate claim that Japanese Americans as 
a group were disloyal? Or was it the elusive criterion of loyalty for liberty? 

Professor Eric Muller compares the government’s questioning of 5,000 young 
men of Arab ancestry in late 2001 to the questioning and searches of Japanese 
Americans in their homes in 1941. He says that the more recent “program of 
interrogation, if it was ethnic profiling at all, was ethnic profiling with a decidedly 
light touch.”1108 Do you agree with this statement? Why or why not? 

To what extent do U.S. officials in the war on terror presume that persons of a 
particular ethnicity, national origin or religion are more likely to hold disloyal 
political opinions or associations? And does this presumption legitimate their harsh 
treatment and even lengthy detention? According to Professor Frank Wu, the 
debate over racial profiling, which commonly confuses several distinct issues, may 
be usefully organized into three separate inquiries. The first inquiry is whether the 
government in fact has used race (or its constitutional equivalents of ethnicity or 
national origin) in its decision making, including choices about how to target 
investigations and enforcement resources. The second inquiry is whether the 
underlying assumptions about race are rational in a simple statistical sense: Is it 
more likely than not that a member of a particular group will engage in the behav-
ior in question, or at least more likely that a member of this group will do so as 
compared to a member of that group? The third inquiry is whether, even accepting 
that a reaction may be rational as an official act under color of law, whether such 
an act is appropriate. In assessing this last question, there may be important 
countervailing considerations, such as negative side effects within a community 
subjected to stereotyping. Or there may be constitutional constraints, usually 
regarded as taking priority over a utilitarian analysis.1109 

What light do these various views shed on the judiciary’s present-day handling 
of executive branch national security restrictions that curtail civil liberties?1110 

2. Deployment of immigration powers beyond immigration matters: 
The government deployed immigration laws not to remove unlawful or undocu-
mented immigrants present in the United States, but rather to detain anyone from 
selected countries (even if lawfully present) until they were investigated for terror-
ism and cleared. This process was sometimes delayed for months and even years.1111 
To what extent, if at all, does this use of federal immigration powers implicate 
Rostow’s warnings? After Korematsu, would persons of given ethnic groups be 
“presumed to possess the kind of dangerous ideas which require their imprison-
ment?”1112 And does it authorize the executive branch, “without even the concur-
rence of the legislature . . . [to] decide what political opinions require imprisonment, 
and which ethnic groups are infected with them”?1113 
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3. Material witness orders: To what extent do the stories of Tuwalah and 
Mayfield reflect a vast expansion of unaccountable executive power and the 
presumption of group disloyalty based on ethnicity and/or religion? Or are the 
government actions appropriate given the post-9/11 circumstances? 

4. Kirsanow’s and Coble’s public statements: In light of your responses 
to the previous questions, how do you interpret Kirsanow’s statement that if there 
were to be another attack in the United States, the public would demand an Arab 
American internment? How credible is his statement that a government-sponsored 
internment, however distasteful, would be legally permissible? 

Coming from a member of the U.S. Commission on Civil Rights, was Kirsanow 
sending a tacit message to the public and to government officials handling national 
security matters? And did his later disavowal of support for an internment appro-
priately address the kind of criticisms voiced in the following letter by the Kore-
matsu legal team to President Bush? 

July 25, 2002 

Dear President Bush, 

We are members of the [Korematsu coram nobis] legal team . . . . We are deeply 
troubled by the recent comments made by Peter N. Kirsanow, your appoin-
tee . . . , raising the possibility of internment camps for Arab Americans and 
citing the original Korematsu case as supporting such drastic civil rights re-
strictions. 

In 1983, we helped overturn Mr. Korematsu’s original conviction, which had 
been upheld by the U.S. Supreme Court in 1944, by proving that his conviction 
was obtained by the government through the deliberate suppression, alteration 
and destruction of evidence favorable to Mr. Korematsu and to all Japanese 
Americans. In 1983 the U.S. District Court for the Northern District of Cali-
fornia further found that the Supreme Court was intentionally misled by gov-
ernment authorities and that there was no evidence of any “military necessity” 
to imprison 120,000 Americans of Japanese ancestry, two-thirds of whom were 
American citizens . . . . 

By only citing the original, now-discredited, Korematsu decision, Mr. Kirsanow 
has ignored the later Court’s findings and thus, is suggesting that there is legal 
justification for the mass imprisonment of an ethnic group in this country. This 
is precisely why Mr. Korematsu reopened his case in 1984, so that such traves-
ties would never occur again. Mr. Kirsanow’s inflammatory rhetoric, from a 
position of authority is the type of agitation which caused the immense civil 
rights deprivations Japanese Americans suffered during World War II and 
now threatens to victimize innocent Arab Americans. 

For a member of the U.S. Commission on Civil Rights to make such irrespon-
sible statements and to cite the discredited original Korematsu decision is anti-
thetical to the mission of this Commission. The lesson of the Korematsu cases 
taken together is NOT that the government may incarcerate an entire ethnic 
group without notice, without attorneys and without trial; it teaches us that 
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civil rights and liberties are best protected by strongly affirming their essential 
place in our national character especially in time of crisis, not by tolerating or 
condoning their abuse in the name of national security . . . . 

As a member of the U.S. Civil Rights Commission, Mr. Kirsanow should be an 
advocate for our civil rights but his hostility to the protection of the civil rights 
of Arab Americans disqualifies him from membership on the Commission. We 
call on you to remove him from his position as a Commissioner. 

Very truly yours, 

The Korematsu Legal Team1114 

 

Given the coram nobis cases, how can Kirsanow cite Korematsu as legal justifica-
tion for a present-day internment? 

Similarly, how do you understand Congressman Coble’s statement that the 
Japanese American internment was justified? Did it matter that Coble was the 
Chair of the House Judiciary Subcommittee on Crime, Terrorism and Homeland 
Security? Why might Coble, like Kirsanow, appear to be unaware of the coram 
nobis cases and their impact on the original Korematsu and Hirabayashi decisions? 
Note that he was one of the members of Congress who voted against the Civil 
Liberties Act of 1988. 

The attempts by Kirsanow and Coble to justify internment can be viewed in 
several ways. One perspective is that their statements were unplanned, reflected 
bad judgment by individuals and were not indicative of overall government policy. 
Another view is that their statements actually revealed government thinking about 
invoking national security to shield misdirected or even abusive government 
actions from public and judicial scrutiny. Which view seems more persuasive, and 
why? Are there other views? 

5. Internment today: The internment was what Jude McCulloch and Sha-
ron Pickering have described as a pre-crime measure to detain without probable 
cause or even reasonable suspicion.1115 The authorities took it as a given that some 
persons of Japanese ancestry would be “disloyal” and, therefore, likely to engage in 
espionage or sabotage. From there, ancestry became a proxy for “criminal” predis-
position. 

To what extent have similar presumptions guided the United States’ current 
war on terror?1116 Amid post-9/11 wide-ranging racial and religious profiling and 
detentions, is the government is replaying in post-modern form the previous 
injustice of the Japanese American internment? 
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D. Post-9/11 Balance Between National Security and Civil 
Liberties 

[Korematsu] stands as a constant caution that in times of war or declared military 
necessity our institutions must be vigilant in protecting constitutional guarantees. It 
stands as a caution that in times of distress the shield of military necessity and na-
tional security must not be used to protect governmental actions from close scrutiny 
and accountability. 

—Judge Marilyn Hall Patel, 19841117 

1. Recalibrating the Balance After 9/11 
Consider the following note on the role of U.S. courts in the current enemy 

combatant controversy. 

Note: Enemy Combatants 
 

A. THE TIPTON THREE 

Almost 29 months of secret incarceration. The United States imprisoned three 
British Muslim men at Guantánamo Bay, Cuba, as enemy combatants for nearly 
two and a half years without trial, without counsel, without even charges lodged 
against them. It turns out they were innocent of wrongdoing. And they certainly 
were not terrorists. Now known as “the Tipton Three,” the United States impris-
oned and tortured Asif Iqbal, Ruhel Ahmed and Shafiq Rasul for a seeming eternity 
before quietly and unconditionally releasing them back to Tipton, West Midlands. 

The story began in October 2001 when the Tipton Three set out on a week of 
celebrations for Iqbal’s wedding in Pakistan. While in Pakistan, a local mosque 
persuaded the three men to travel to Afghanistan to provide humanitarian services. 
Their presence in Afghanistan coincided with a U.S. military attack on the Taliban 
in America’s hunt for Osama bin Laden. An Afghan warlord picked up Iqbal, 
Ahmed and Rasul in Kandahar and imprisoned them under heinous conditions. 
The United States obtained custody of the men and subsequently transported them 
from Afghanistan to Guantánamo Bay as “enemy combatants.” 

The U.S. military fed the Tipton Three and provided them basic medical ser-
vices. But the military endlessly interrogated the men. American security forces 
caged the Tipton Three in metal outdoor cells that reached 100-degree tempera-
tures during the day and dropped to freezing at night. Interrogators beat the men, 
covered their heads with hoods and threatened them with dogs. Despite their 
protestations, the Bush Administration barred them from a civil judicial hearing to 
show their innocence. They were trapped in a seeming eternal cycle of harsh 
interrogation. 

“I didn’t know how to feel when I was first taken [to Guantánamo],” Ahmed 
recounts. “I felt scared . . . . But there was no point in feeling scared, isolated and 
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homesick, because if I gave into these feelings I’d have gone mad. I went into 
survival mode and for [two and a half] years cut myself off from day-to-day feelings 
and thoughts.”1118 

In early 2002, Rasul and Iqbal sought to challenge the legitimacy of their deten-
tion in federal courts with the help of the Center for Constitutional Rights.1119 While 
their case was pending in the U.S. Supreme Court,1120 the United States released 
Iqbal, Ahmed and Rasul back to Britain in 2004, after almost 29 months of harsh 
incarceration. 

But genuine freedom did not accompany their discharge. The United States 
refused to admit that it wrongfully detained and tortured the men. The stain of 
“terror” remained. The three men struggled to rebuild their lives. Ahmed remem-
bers the lasting stigma, even in his English neighborhood: 

When we did come back to our own community they didn’t want us. They were 
frightened. The Muslim community feels we have given them a bad name; they 
don’t care whether we are guilty or innocent as long as they are not associated to 
us. They are frightened that people will say they support terrorists.1121 

The U.S. government tarred these men as national security threats, incarcer-
ated and tortured them and then prevented them from demonstrating their inno-
cence. These actions inflicted permanent life scars. This stark injustice was far from 
the first under the U.S. judiciary’s watch. 

B. THE GUANTÁNAMO DETAINEES 

The events of September 11, 2001 sparked a national fervor to protect Ameri-
cans on American soil. From 2002 to 2010, the executive branch incarcerated over 
775 detainees at Guantánamo Bay, Cuba.1122 Some of these detainees were danger-
ously intent on generating political upheaval through violence. Others were 
innocent of wrongdoing but scapegoated and picked up apparently because of 
ethnicity and religion. 

Former President Bush designated these detainees “enemy combatants,” denied 
them access to their families and legal counsel, barred them from court hearings 
and even declined to specify charges against them. To many observers, the Admin-
istration’s attempt to prevent meaningful judicial scrutiny was especially alarm-
ing:1123 “Judges are the last line of defense for citizens against abuse of government 
power.”1124 In 2008, federal district Judge Leon of the District of Columbia defined 
the legally ambiguous enemy combatant as “an individual who was part of or 
supporting Taliban or al Qaeda forces, or associated forces that are engaged in 
hostilities [against] the United States or its coalition partners. This includes any 
person who has committed a belligerent act or has directly supported hostilities in 
aid of enemy armed forces.”1125 

The United States has explicit constitutional guarantees of due process and 
equal protection. But the 

actual performance of [the] judiciary during times of national stress suggests that 
the courts will be influenced by popular politics and will subtly renounce their role 
as constitutional backstop; they will instead defer almost completely to the execu-
tive and legislative branches [and tend to take] a hands-off approach in reviewing 
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government national security actions, even where fundamental liberties are sharply 
restricted in times of national crisis.1126 

As a consequence, courts most often legitimize, rather than check, the actions of 
the executive and legislative branches reacting to the “ephemeral emotions of their 
political constituencies[.]”1127 

 

Initially, U.S. courts responded to the Bush Administration’s policies erratical-
ly. As in the past, the judiciary struggled to define its role in reviewing civil liberties 
and national security disputes. 

2. One Judicial Challenge to Enemy Combatant Detention: 
Rasul v. Bush 
[It is] precisely during times of war or other perceived crisis—times that our civil 
liberties are most easily lost—that we [the public and the courts] must diligently 
guard our rights and insist on lawful conduct by the government. 

—Natsu Taylor Saito, 19981128 

Decided in 2004, Rasul v. Bush1129 marked the turning point in a series of U.S. 
Supreme Court pronouncements. It involved not only the rights of Guantánamo 
Bay detainees, but also the role of the judiciary in reviewing executive national 
security policy. The Rasul majority interpreted the statutory source of the writ of 
habeas corpus.1130 Habeas relief is an ancient procedural mechanism used to chal-
lenge illegal detentions. As renowned legal philosopher Ronald Dworkin describes 
it: 

Since before Magna Carta, Anglo-American law has insisted any anyone impris-
oned has the right to require his jailor to show a justification in a court of law. (The 
technical device through which this right is exercised is called a writ of habeas cor-
pus. Addressed to the jailor, it announces that he has custody of a certain person’s 
body and demands that he justify that custody.)1131 

The Rasul Court interpreted the federal habeas corpus statute as conferring 
jurisdiction upon U.S. courts to hear habeas corpus challenges by non-citizens 
detained as so-called “enemy combatants” at Guantánamo Bay, Cuba. Reasoning 
that the territory is exclusively controlled by the United States, the Court found 
that the detainees were “held in federal custody in violation of the laws of the 
United States.”1132 

Two of the so-called “Tipton Three” (Rasul and Iqbal)1133 were original parties 
in Rasul v. Bush. After almost two and a half years of incarceration, and while the 
U.S. Supreme Court case was pending, the U.S. military released these three men to 
British authorities. The remaining plaintiff detainees were two Australian and 
twelve Kuwaiti citizens picked up in Afghanistan during hostilities between the 
United States and the Taliban. Like the Tipton Three, each of these detainees 
asserted that he had never “been a combatant against the United States or [had] 
ever engaged in any terrorist acts.”1134 Collectively, they maintained that “none has 
been charged with any wrongdoing, permitted to consult with counsel, or provided 
access to the courts or any other tribunal.”1135 Some detainees claimed that they were 
abducted by “terrorist forces while traveling or providing humanitarian relief” and 
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subsequently forced to work for the advancement of terrorism until they were 
turned over to the U.S. military for bounties.1136 

The Rasul detainees argued that the United States could not indefinitely detain 
them without due process of law, including their “right to be informed of the 
charges they face[,] and the right to present evidence on their own behalves and to 
cross-examine their accusers.”1137 At bottom, they argued that the “right to test the 
lawfulness of one’s detention is a foundation of liberty.”1138 

The U.S. Supreme Court agreed. Speaking through Justice Stevens, the Court 
struck back against “a long American tradition of denying protection to foreign 
nationals during times of war.”1139 Rasul set the stage for the Court’s later ruling in 
Boumediene v. Bush,1140 which construed the U.S. Constitution to mandate judicial 
review for enemy combatant detainees. In both cases, the Court reiterated the 
principle of access to the American judicial system by non-citizens being confined 
without charges, hearing or trial. 

a. Fred Korematsu’s Rasul Amicus Brief 

In the wake of President Bush’s Guantánamo detention policy, Fred Kore-
matsu filed the last amicus (friend of the court) brief of his life. This time, he 
advocated in support of the principles underlying the legal challenges advanced by 
Rasul and the other Guantánamo Bay detainees.1141 Korematsu’s brief to the U.S. 
Supreme Court in Rasul v. Bush1142 highlighted the connection between his legal 
challenge to his incarceration during World War II and those of the so-called 
“enemy combatants” during the war on terror. He argued for executive accountabil-
ity under law and for a strong independent judiciary. And he reminded the Court 
that the government’s current position is part of a “pattern whereby the executive 
branch curtails civil liberties much more than necessary during wartime and seeks 
to insulate the basis for its actions from any judicial scrutiny.”1143 

History teaches that, in time of war, we have often sacrificed fundamental freedoms 
unnecessarily. The executive and legislative branches, reflecting public opinion 
formed in the heat of the moment, frequently have overestimated the need to re-
strict civil liberties and failed to consider alternative ways to protect the national 
security. Courts, which are not immune to the demands of public opinion, have too 
often deferred to exaggerated claims of military necessity and failed to insist that 
measures curtailing constitutional rights be carefully justified and narrowly tai-
lored.1144 

According to Korematsu and his lawyers, careful judicial scrutiny is essential to 
the preservation of civil liberties during times of national crisis. Reflecting on a 
history of U.S. Supreme Court mistakes, Korematsu asserted that the Justices in 
these cases should have scrutinized executive claims of necessity more closely and 
“done more to ensure that essential security measures did not unnecessarily impair 
individual freedoms and the traditional separation of powers.”1145 Korematsu 
therefore challenged the Court to learn from the lessons of history: 

But we know from long experience that the executive branch often reacts too 
harshly in circumstances of felt necessity and underestimates the damage to civil 
liberties. Typically, we come later to regret our excesses, but for many, that recogni-
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tion comes too late. The challenge is to identify excess when it occurs and to protect 
constitutional rights before they are compromised unnecessarily. These cases pro-
vide the Court with the opportunity to protect constitutional liberties when they 
matter most, rather than belatedly, years after the fact.1146 

The brief described politically motivated prosecutions upheld by the courts un-
der the Alien and Sedition Acts of 1798, the Espionage Act of 1917 and Sedition Act 
of 1918 during World War I, the Red Scare of 1919-1920 and the Cold War era of 
McCarthyism. The historical pattern of judicial deference to the executive branch 
during times of national crisis legitimized often-popular government abuses of the 
fundamental liberties and rights of targeted citizens and non-citizens. 

Most poignantly, Fred Korematsu’s Rasul brief recounted his 40-year challenge 
to the legality and legitimacy of the World War II Japanese American internment. 
He asserted that his legal struggle illuminated parallel aspects of the Guantánamo 
detainees’ legal struggle. The internment had played to public sentiment; the 
Japanese American internees were innocent of wrongdoing and posed no danger. 
Yet the government refused to let them demonstrate their innocence. As Korematsu 
explained 60 years later, “no charges were brought against these individuals; there 
were no hearings; they did not know where they were going, how long they would 
be detained, what conditions they would face, or what fate would await them. 
Many families lost everything.”1147 With firsthand knowledge of the “civil liberties 
disaster” flowing from the harmful combination of gross executive branch abuses 
and lax judicial scrutiny, Korematsu urged the Rasul Supreme Court to vigilantly 
scrutinize blanket government claims of national security as justification for its 
indefinite incarceration of Guantánamo detainees. 

b. The Significance of Rasul v. Bush 

Through his final amicus brief, Korematsu joined with other voices of protest 
against the government’s position.1148 Rejecting the Bush Administration’s position, 
the Rasul majority determined that Guantánamo detainees who “claim to be wholly 
innocent of wrongdoing” were entitled to bring a habeas corpus challenge to their 
detention in an independent, impartial and competent court.1149 Several commenta-
tors perceived that the U.S. Justice Department’s arguments against any court 
access revealed an apparent larger executive agenda.1150 Indeed, for some observers, 
one of President Bush’s motives for incarcerating detainees at Guantánamo Bay 
was to create a “‘legal black hole’ where the United States could act ‘in total 
secrecy without the permission of any other nation.’”1151 

Ultimately, the Court ruled in a 6-3 majority judgment1152 that the non-citizen 
detainees had access to federal judicial relief. And a 5-4 majority of the Court held 
that the statutory scheme for “habeas corpus review should be interpreted to grant 
rights to prisoners located not just within the United States itself but also on 
territory, like Guantánamo Bay, which is subject to the longstanding, exclusive, 
and permanent control of the United States.”1153 Most significant, Rasul affirmed the 
significance of judicial scrutiny over alleged executive policies that curtail civil 
liberties. As Justice Breyer cautioned during the Rasul oral arguments, “it seems 
rather contrary to an idea of a Constitution with three branches that the executive 
would be free to do whatever they want, whatever they want without a check.”1154 
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With this observation, Justice Breyer suggests that judicial scrutiny is of utmost 
importance, especially in the wake of 9/11. 

After the Rasul decision, Congress quickly stepped in and attempted to over-
ride the Court’s ruling by passing the Detainee Treatment Act (DTA) in 2005. The 
Act provided that “no court, justice, or judge shall have jurisdiction to hear or 
consider . . . an application for a writ of habeas corpus filed by or on behalf of an 
alien detained by the Department of Defense at Guantánamo Bay, Cuba.”1155 Then 
in 2006, through the Military Commissions Act (MCA), Congress added that the 
DTA applied retroactively to detainees who filed habeas corpus challenges before 
the DTA was enacted.1156 With the DTA, Congress seemingly deferred to the Bush 
Administration.1157 

Thus, in a manner similar to the process leading to the Japanese American in-
ternment, the legislative branch appeared to reflexively align with the executive 
branch to sacrifice fundamental liberties in the name of national security. Against 
this rapidly changing legal landscape, Lakhdar Boumediene and 36 other Guantá-
namo detainees decided to pursue habeas corpus petitions to challenge their 
detentions. In a 5-4 decision,1158 the U.S. Supreme Court in Boumediene v. Bush 
determined that non-citizens detained at Guantánamo have a constitutional (not 
merely a statutory) right to challenge their detention in a U.S. court. Some legal 
commentators such as Professor Dworkin view the Boumediene case as a landmark 
for reclaiming “some of the national honor [lost by] the cowardly decision to 
imprison” any possible national security threat without charges.1159 

Critics argued, on the other hand, that the Court’s Rasul and Boumediene deci-
sions were an immense mistake. Justice Scalia criticized the majority in his Rasul 
dissent. In his view, for the “Court to create such a monstrous scheme in time of 
war, and in frustration of our military commanders’ reliance upon clearly stated 
prior law, is judicial adventurism of the worst sort.”1160 Others asserted that the 
judiciary should defer to the executive in times of war because it is the least 
equipped of the three branches in experience, background or knowledge to make 
judgments related to war. Echoing President Bush’s earlier arguments, critics 
claimed that Rasul opened “the doors of every federal district court in the United 
States to the Guantánamo detainees, many of them killers captured on the battle-
field and elsewhere around the world, their murderous hands at least figuratively, 
and sometimes literally, soaked with the blood of Americans, our allies, and 
innocent civilians.”1161 A few went so far as to call the Court’s rulings a “travesty of 
justice and national security, and a potentially fatal one for the United States”1162 
because it deprives “the President of one of his most necessary wartime powers, the 
ability to effectively prosecute the War on Terror unimpeded by litigation from our 
enemies, and the consequences of that litigation.”1163 

Genuine security concerns are paramount. But the U.S. Supreme Court’s Rasul 
holding did not free any detainees. Rather, the Court simply ordered the executive 
to afford detainees judicial hearings to determine if they should remain incarcer-
ated. According to Professor Dworkin and others,1164 courts have competently 
reviewed classified material and made confidential determinations in a number of 
settings. Indeed, post-9/11, district courts have demonstrated that they are capable 
of reviewing executive actions, evaluating the legitimacy of detentions and render-
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ing legitimate decisions. Courts have done so through a combination of unclassified 
public hearings, closed-door sessions, published unclassified opinions and un-
published classified opinions.1165 Following Rasul and these other judicial decisions, 
the Department of Defense unconditionally released many detainees. 

On the same day the U.S. Supreme Court decided Rasul, it also attempted to 
delineate the contours of habeas corpus challenges. By a 6-3 judgment in Hamdi v. 
Rumsfeld, the Court held that American citizen detainees deserve rudimentary 
procedures to determine the legality of their detention, even if these detainees were 
captured on foreign soil during combat.1166 Writing for a plurality,1167 Justice 
O’Connor’s opinion reviewed the Congressional Authorization for Use of Military 
Force (AUMF)1168 and cautioned that “a state of war is not a blank check for the 
President when it comes to the rights of the Nation’s citizens.”1169 She ultimately 
stated, however, that “tailored” procedures in military tribunals might satisfy a 
detainee’s habeas corpus rights to “meaningful review.”1170 Seemingly contrary to 
the Court’s acknowledgment of the dangers of an unchecked executive, Justice 
O’Connor’s language appeared to nod deferentially to the President’s claim of 
national security needs for military tribunals. 

The concurring opinion hesitated to give the government as much deference as 
the plurality. Justice Souter, joined by Justice Ginsburg, focused on the statutory 
language of 18 U.S.C. § 4001(a): “No citizen shall be imprisoned or otherwise 
detained by the United States except pursuant to an Act of Congress.”1171 These two 
Justices found that section 4001(a) requires Congressional authorization to be more 
definitive in order to detain; furthermore, the government did not demonstrate that 
the AUMF authorized detention.1172 To support this conclusion, they pointed to the 
legislative record and history of section 4001(a), which was adopted “to preclude 
reliance on vague Congressional authority.”1173 They also rejected the government’s 
assertion of inherent authority “under a combination of Article II of the Constitu-
tion and the usages of war” as a means of justifying its right to detain, to which they 
“recall[ed] Justice Jackson’s observation that the President is not Commander in 
Chief of the country, only the military” (citing to Youngstown Sheet & Tube).1174 
These two Justices did concede that in moments of “genuine emergency” there may 
be cause to detain a citizen if he or she is an imminent threat; however, they found 
that Hamdi could not be an imminent threat because he had been locked up for 
more than two years.1175 

E. Into the Future: The Lessons of Japanese American 
Internment 

As evidenced by Hamdi, the judiciary has yet to fully grapple with the insights 
from Korematsu. Under President Obama’s Administration, over 150 individuals 
remain detained at Guantánamo Bay.1176 The judiciary continues to struggle with 
its role in reviewing the President’s national security actions. 
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1. Insights into Post-9/11 National Security and Civil 
Liberties? 
At first glance, certain elements of the Guantánamo cases resemble the Japa-

nese Americans’ struggle. The current setting, however, differs markedly from the 
legal challenges to the Japanese American internment. For example, in the Kore-
matsu era, no concerted opposition emerged to the internment, which was both 
politically popular and ultimately legally sanctioned at the time. Then, few rose to 
protest the government’s decisions. Now, however, many civil liberties groups have 
organized against the Guantánamo detentions.1177 They argue against executive 
excesses and against racial and religious scapegoating, both in political and legal 
spheres. 

Also, the present U.S. Supreme Court can draw upon the original Korematsu 
decision, which is in hindsight an acknowledged national security and civil liberties 
“disaster.”1178 It can also draw insights from the Korematsu coram nobis revelations 
about the deep injustice created by the combination of executive branch deliberate 
dissembling and a deferential judicial branch. Legal precedents such as these were 
minimally available at the time of the original Japanese internment litigation. 
Despite these various differences, four significant common points emerge between 
the original Korematsu decision and the current Guantánamo cases.1179 

a. Perceived Religious and Racial Difference 

Both sets of legal disputes “are part of a much larger picture of government and 
public vilification of unpopular groups”1180 during time of national crisis. This 
common context is evidenced by “systemic hostile discrimination against Asian 
Americans then, [and] harsh treatment of Arabs and Muslims in America now.”1181 
The vilification and ensuing discrimination entangle both race and religion. Indicia 
of foreignness (for instance, adherence by some Japanese Americans to Shinto 
religion) legitimized the differential treatment of these Americans during World 
War II.1182 Similarly, according to government critics, the war on terror has treated 
Islamic religion as extremist and racially coded ideology.1183 

As previously discussed, deep racial and religious implications in the war on 
terror persist.1184 Legal commentators described the new category of “terrorist” as a 
“complex matrix of ‘otherness’ based on race, national origin, culture, and political 
ideology.”1185 Furthermore, they maintain that the American government, media 
and public tended to conflate “Arab” ancestry with “Muslim” religion and to tie 
them inextricably to “terrorist.”1186 

Additionally, both eras were marked by the presumption of racial guilt. During 
the Japanese American internment, “the Court accepted the overall premise that 
cultural difference justified the government’s differential treatment—what today is 
called profiling—of Japanese Americans because a propensity to espionage and 
sabotage could be inferred from those differences.”1187 In 1942, the government 
advanced and mainstream public accepted the “propagation of a racist lie that 
persons of Japanese descent in America were traitors because of their race.”1188 
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The government’s racial scapegoating post-9/11 has taken a unique form, de-
scribed by Professors Chon and Arzt as “terror profiling”—the “selectively negative 
treatment . . . of individuals or groups thought to be associated with terrorist 
activity, based on race, ethnicity, national origin, and/or religion.”1189 Would the 
government have detained the so-called “Tipton Three” at Guantánamo Bay for 
almost 29 months without access to counsel or a hearing if they had been white, 
middle-class, Christian males of U.S. citizenship? The counterexample of John 
Walker Lindh is illustrative. U.S. military captured Lindh in Afghanistan while he 
fought for the Taliban in November 2001.1190 The military refused to classify Lindh 
as an enemy combatant even though the description tightly fit him. Instead, the 
military provided him with access to family and legal counsel. Significantly, the 
Bush Administration swiftly lodged criminal charges against him and afforded him 
an opportunity to respond in court. Unlike the Tipton Three, Lindh admitted 
fighting for and meeting with Osama bin Laden. And also unlike the Tipton Three, 
Lindh was afforded multiple due process protections and given an opportunity to 
respond in court.1191 

b. Executive Branch Deceptions 

The second commonality is that the executive branch at times deceived the 
public and the “courts about its national security abuses, particularly when those 
abuses involve the rights of members of unpopular groups.”1192 Just as the War and 
Justice Departments presented “intentional falsehoods”1193 to the U.S. Supreme 
Court to justify the Japanese American internment, it seems that the Bush Admin-
istration also dissembled to the public to justify an expansive war on terror. A 2004 
Congressional investigative report found that “the five Administration officials 
most responsible for providing public information and shaping public opinion on 
Iraq” made “237 misleading statements about the threat posed by Iraq.”1194 The 
Bush Administration’s misrepresentations of national security issues “appear to be 
so numerous and wide ranging that their quantity and breadth signal a decided 
political strategy.”1195 

Commentators maintain that the Bush Administration misled America by dis-
sembling and telling “noble lies” pursuant to a philosophy that it is acceptable or 
even desirable for elites to lie to the masses.1196 Moreover, it relied on media com-
plicity, arguably creating a culture of fear and of stifling political dissent.1197 For 
example, the Bush Administration easily convinced Congress and lower courts that 
denial of habeas corpus rights to alleged Guantánamo enemy combatants was 
necessary because the detainees were the “worst of the worst.”1198 

Later, the government admitted that far fewer than half of Guantánamo de-
tainees participated in any hostile act against the United States. In 2006, the 
Defense Department acknowledged that only 8 percent of detainees at that time 
were alleged to be al Qaeda or Taliban fighters.1199 Many detainees had no ties to 
the war on terror and, like the Tipton Three, were not dangerous. For those 
committed to protecting civil liberties, the Defense Department’s “refusal to explain 
its enemy combatant designation process generally, its apparent public dissembling 
about the threat posed by detainees, and its differential treatment of white and non-
white citizens together raised the red flag of potential Executive abuse of power.”1200 
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c. Judicial Deference 

The third point of intersection is that courts appear inclined “to defer to the ex-
ecutive during times of national stress unless the public culture demands height-
ened judicial scrutiny.”1201 The U.S. Supreme Court’s deferential approach in 
Korematsu afforded almost complete autonomy to the military in its detention of 
Japanese Americans and “signaled a hands-off role in reviewing alleged govern-
ment war power excesses, including those detrimental to the most fundamental of 
democratic liberties.”1202 Similarly, several lower court judges in the Guantánamo 
line of cases deferred to the executive’s assertion of national security.1203 In these 
cases, as in the original Korematsu case, the judiciary shielded the President’s 
administration from accountability by denying meaningful judicial review. 

For instance, in both Rasul and Hamdi, lower courts adopted the Justice De-
partment’s position that no judicial review was appropriate, and thus left many 
innocent detainees bereft of any chance to establish their innocence. The Tipton 
Three suffered this exact fate. The Korematsu cases also teach that when the 
judicial branch fails to check the executive branch, the executive can avoid ac-
countability under law. A huge cost to the rule of law and to society follows, even if 
apology and reparations follow. As Justice O’Connor warned in her plurality 
Hamdi opinion, “history and common sense teach us that an unchecked system of 
detention carries the potential to become a means for oppression and abuse of 
others . . . .”1204 

d. Damage to Democratic Principles and Processes 

The final point shared by Korematsu and the Guantánamo cases is that execu-
tive branch misrepresentations combined with an overly deferential judicial branch 
pose a threat to American democracy and the Constitution itself. Democracy is 
trivialized when the executive branch dissembles. “[T]ruth, critical thought and fact 
finding as conditions of democracy are rendered trivial and reduced to a collection 
of mere platitudes . . . .”1205 By deferring to the executive in Korematsu, the U.S. 
Supreme Court appeared to make a profound value judgment about American 
democracy. The Court implicitly ruled that unsubstantiated national security 
concerns justify executive scapegoating of vulnerable people and, furthermore, that 
these executive policies are virtually unreviewable. For many commentators, the 
Bush Administration’s actions inflicted “long-lasting damage to the government’s 
own legitimacy.”1206 

Indeed, Professor Dworkin describes the Bush Administration’s enemy com-
batant policy as a “disgrace,” producing a “landmark change in [America’s] consti-
tutional practice.”1207 For constitutional observers, Korematsu and the Guantánamo 
cases reveal that “national security crises coupled with racism or nativism and 
backed by the force of law generate deep and lasting social injustice. . . . Once 
legitimated by the courts, government excesses and human suffering take on the 
mantle of normalcy.”1208 Indeed, the executive’s expanded and unchecked powers 
are not limited to discrete minority groups or relatively politically powerless 
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individuals, but rather can and will be extended to all Americans.1209 This new 
normal speaks directly to the United States’ democratic foundation. 

These four commonalities underscore what Mr. Korematsu argued in his final 
amicus brief. Especially during times of national crisis, judicial scrutiny of national 
security restrictions of civil liberties is vital to the preservation of American democ-
racy. 

2. Role of the Judiciary: A Proposed Heightened Standard of 
Review 
For all these reasons, Justice Jackson’s warning still resonates loudly today. 

How will the judiciary prevent false executive claims of national security necessity 
from becoming a “loaded weapon” aimed at the essence of American democracy—
the balance of national security and civil liberties? Rasul confirmed the salience of 
judicial oversight of executive national security policies. Yet the Rasul majority 
failed to articulate the appropriate level of judicial review of executive national 
security actions that curtail fundamental liberties. 

Deferential judicial review effectively affords the President a blank check. Un-
yielding scrutiny, however, may unduly constrain the executive. Ordinary judicial 
review doctrine embraces deferential review for most government actions, giving 
the President wide leeway to act in the best interest of the country. That doctrine 
also mandates heightened scrutiny where government action restricts fundamental 
liberties. It is still an open question whether the national security setting alters this 
paradigm of judicial review. 

Varying approaches persist. Some judges and scholars, including former Chief 
Justice William Rehnquist, argued that the judiciary should play a muted role in 
reviewing military necessity restrictions of civil liberties during military conflict: 

An entirely separate and important philosophical question is whether occasional 
presidential excesses and judicial restraint in wartime are desirable or undesira-
ble. . . . [T]here is every reason to believe that the historic trend against the least 
justified of the curtailments of civil liberty in wartime will continue in the future. It 
is neither desirable nor remotely likely that civil liberty will occupy as favored a 
position in wartime as it does in peacetime. But it is both desirable and likely that 
more careful attention will be paid by the courts to the basis for the government’s 
claims of necessity as a basis for curtailing civil liberty. The laws will thus not be 
silent in time of war, but they will speak with a somewhat different voice.1210 

By adopting this posture of sharply limited judicial review or almost total judi-
cial deference to executive actions, courts would have a straightforward task. They 
would simply align with the executive whenever it invokes national security, even 
when fundamental liberties are significantly restricted. 

For others, the highly deferential approach conflicts with constitutional man-
dates. The judiciary’s purpose is to serve as a constitutional check on the two 
political branches of government, particularly where fundamental liberties are at 
stake.1211 Without close judicial scrutiny, no governmental body exists to assure 
executive and legislative accountability under law. The consequences of this were 
seen in the wartime internment cases. 
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A watchful care approach would call for the judiciary to apply a heightened 
standard of review to executive restrictions of fundamental liberties even during 
times of war or national security crises, accounting for the government’s security 
concerns in the court’s analysis of the government’s asserted compelling interest.1212 
During the Civil War, the U.S. Supreme Court barred President Lincoln from 
suspending the writ of habeas corpus if the civilian courts were open and function-
ing. The Court ruled that the 

safeguards of liberty [should receive the] watchful care of those [e]ntrusted with the 
guardianship of the Constitution and laws [namely, the judiciary].1213 

This heightened scrutiny, or watchful care, approach calls for careful judicial 
assessment of the government’s proffered security justification for the restrictions. 
Under this approach, 

[e]xcept as to actions under civilly-declared martial law . . . a heightened standard 
of review [should] be applied to evaluate government restrictions of constitutional-
ly-protected liberties ostensibly justified by military necessity or national security. 

At the same time, the watchful care approach affords the government needed 
protection for sensitive information or policies. In particular, a heightened standard 
of review confirms the appropriate competency of federal courts to adjudicate 
disputes at the intersection of civil liberties and national security. It announces a 
confidence that courts possess existing tools for ensuring strict confidentiality where 
warranted. Secrecy has its proper place. But the internment illustrates that the 
executive branch historically has invoked confidentiality to evade accountability.1214 

How will American courts respond today and in the future? Some predict that 
“blind acceptance by the courts of the government’s insistence on the need for 
secrecy . . . [will] impermissibly compromise the independence of the judiciary and 
open the door to possible abuse.”1215 Yet, in hearing habeas corpus challenges after 
Rasul and Boumediene, the federal courts have more consistently scrutinized the 
government’s justification for indefinite detention, upholding 16 detentions and 
invalidating 37 others.1216 

In his final pronouncement, Fred Korematsu urged that through public and 
judicial vigilance “the internment can remain a lighthouse that helps . . . navigate 
the rocky shores triangulated by freedom, equality, and security.”1217 

N o t e s  &  Q u e s t i o n s  

1. The judicial role in national security cases: National security is an 
ill-defined concept with highly elastic limits. Government definitions tend to be 
self-justifying. Historically, the very phrase “national security” is used only occa-
sionally, while other closely related terms such as “military necessity,” “war powers” 
and presidential status as “Commander in Chief” also are deployed in arguing for a 
relaxed standard of judicial review of official actions. These arguments raise 
foundational issues about separation of powers—the constitutional relationships 
among the legislative, executive and judicial branches. 
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During World War I, Charles Evans Hughes (at various times New York gov-
ernor, U.S. Cabinet member, U.S. Supreme Court Chief Justice and presidential 
candidate) argued that “the power to wage war is the power to wage war success-
fully”—later quoted by the Hirabayashi wartime Court. Hughes explained that the 
Constitution grants the federal government powers that 

may all be construed so as to avoid making the constitution self-destructive, so as to 
preserve the rights of the citizen from unwarrantable attack, while assuring beyond 
all hazard the common defense and the perpetuity of our liberties. These rest upon 
the preservation of the nation. . . . It has been said that the Constitution 
marches, . . . [s]o, also, we have a fighting Constitution.1218 

If we have not only a Constitution but a “fighting Constitution,” the judiciary 
then necessarily is beset by arguments over the contours of its authority. In a system 
of checks and balances, where each government branch ensures that the other 
branches exercise their constitutional powers appropriately, claims of national 
security shift government authority toward the political branches and away from 
an independent judiciary. Such a shift may be appropriate in situations that require 
quick government responses to real threats to the government’s security. In other 
situations, it may lead to horrendous violations of civil liberties, especially when the 
political branches respond to popular opinion or naked political pressure rather 
than to genuine security threats. To what extent do national security rationales for 
government action thus evoke contradictory judicial responses? National security is 
a reason for deferring to the political branches and military authorities; it is also the 
reason for greater skepticism toward the legislative and executive branches. 

Considerations of separation of powers undergird most government assertions 
of national security or military necessity. Those considerations are complicated 
significantly when the security or necessity restrictions target a discrete minority 
group. Constitutional support for the government’s war power collides with other 
constitutional concerns over civil liberties and protecting society’s minorities from 
undue discrimination, especially when race is clearly central to the government’s 
decisions, as it was in the decision to intern citizens and non-citizens of Japanese 
descent.1219 

2. Divergent views on judicial review: Consider the judiciary’s role in 
national security cases in light of divergent views on standards of judicial review. 
Fred Korematsu’s Rasul amicus brief advocated for heightened judicial scrutiny 
over executive national security actions that curtail civil liberties. This approach to 
judicial scrutiny might be viewed as contextual, or realist. It accounts for political 
realities by affording the executive branch leeway on national security matters 
while holding it accountable for falsely grounded actions or gross abuses of power. 

However, as discussed, debate persists about the appropriate level of judicial 
review of executive actions during times of national crisis. Some argue that height-
ened scrutiny imposes undue constraints on presidential power: The executive 
branch needs broad power to protect America from actual, threatened violence and 
terror.1220 Yet as stated by Justice O’Connor in her plurality opinion in Hamdi, “a 
state of war is not a blank check for the President when it comes to the rights of the 
Nation’s citizens.”1221 She also cited to Justice Murphy’s powerful dissent in the 
original Korematsu decision, in which he pointed to the paucity of the military’s 
evidentiary showing. And according to Justices Souter and Ginsburg, the executive 
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branch is entrusted with maintaining security, and the liberty interest is more 
reasonably balanced in a different branch such that “each may be a check on the 
other.”1222 

Court opinions tend to reflect a combination of, or even vacillation between, 
deferential and heightened approaches to judicial review. Competing values loom 
behind judicial decisions. Ideally, judicial review standards will accommodate these 
values and establish a principled and consistent guide for future government 
conduct. Ultimately, the government needs flexibility to counter threats and 
respond to national emergencies. Equally important, however, is judicial vigilance, 

especially during times of national stress, [to safeguard] cherished democratic rights 
to speech, association, and religion; racial and gender equality; unfettered voting; 
and imprisonment only upon indictment and trial, with access to counsel and due 
process protections . . . .1223 

Therefore 
[e]xcept as to actions under civilly-declared martial law, the standard of judicial 
review of government restrictions of civil liberties of Americans is not altered or 
attenuated by the government’s contention that “military necessity” or “national 
security” justifies the challenged restrictions. In operation, this means that the 
standard of review of governmental action is to be determined according to the 
existing constitutional doctrine, which focuses on the right restricted. That standard 
is not altered by the government’s assertion that its powers of self-protection are 
involved. The nature of the government’s self-protective justification and the sig-
nificance of the government interest asserted are but ingredients in the application 
of the fixed constitutional calculus. Thus, a heightened standard of review will be 
applied to evaluate government restrictions of constitutionally-protected liberties 
ostensibly justified by military necessity or national security.1224 

Is this proposed principle conceptually sound? Does it accommodate competing 
interests and values? Might it prove effective in legal practice? To what extent did 
the Rasul Court adopt a version of this standard of judicial review? To what extent 
is the judiciary’s accommodation of these competing values essential to a function-
ing American democracy? 

3. The torture memos: The government asserted an expanded version of 
the “unitary executive” on many fronts of the war on terror, most visibly in the 
Bush Administration’s defense of detainee torture. Thousands of persons were 
detained within the United States. By early 2002, the U.S. military brought persons 
captured or picked up in Afghanistan to the hastily constructed holding facilities at 
Guantánamo Bay for interrogation and indefinite detention.1225 The CIA also 
established secret prisons and a process of extrajudicial rendition, sending persons 
apprehended both in the United States and Afghanistan to overseas third countries 
for interrogation—often through torture.1226 Firsthand accounts of torture accelerat-
ed the public push to close the Guantánamo Bay prison.1227 Those accounts gained 
credence when, in August 2009, the Obama Administration released a previously 
classified CIA report that strongly criticized the CIA’s widespread use of “enhanced 
interrogation techniques.”1228 

In the now-infamous “torture memos” of August 2002, John Yoo and Jay 
Bybee, attorneys in the Bush White House Office of Legal Counsel, maintained 
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that torture by U.S. interrogators could not be classified as a war crime because the 
Geneva Conventions did not apply to al Qaeda.1229 They also asserted that “courts 
and prosecutors should reject prosecutions that apply federal criminal laws to 
activity that is authorized pursuant to one of the President’s constitutional pow-
ers.”1230 In other words, the memos appeared to maintain that security powers 
claimed by the executive are not constrained by domestic or international law. 

The memos also reportedly revealed that the Administration’s legal counsel 
assured government interrogators concerned about criminal liability for torture that 
they would be largely immune from judicial scrutiny. As Deborah Pearlstein 
observes, “Congressional measures that would bar such practices were ruled 
inapplicable; interagency voices that contested this view were ignored. And the 
Administration . . . vigorously opposed efforts to engage the courts after the fact in 
declaring such practices unlawful.”1231 Professor David Cole concurs, adding that 
the CIA operated in a “law-free zone”: 

The OLC lawyers admitted that “we cannot predict with confidence that a court 
would agree with our conclusion.” But they then went on to reassure the CIA that 
the question “is unlikely to be subject to judicial inquiry.” Even if the treaty prohib-
iting torture and cruel treatment were violated, the memo continued, “the courts 
have nothing to do and can give no redress.” In other words, the CIA for all practi-
cal purposes was operating in a “law-free zone,” or at least a zone where the law 
was whatever the executive said it was—in secret. And no court would ever have 
the opportunity to disagree.1232 

Does this perceived “law-free zone” also mean that those who sanctioned the 
torture programs will escape prosecution and civil liability? Jordan Paust observed 
in 2007 that the Bush Administration “furthered a general policy of impunity by 
refusing to prosecute any person of any nationality under the War Crimes Act or . . . 
the torture statute[.]”1233 Shortly after Jay Bybee circulated his memorandum in 
August 2002, President Bush appointed him to the Ninth Circuit Court of Appeals. 
John Yoo, who drafted the torture memos, returned to his faculty position at the 
Berkeley School of Law. The Obama Justice Department rejected investigators’ 
findings of ethical violations by Bybee and Yoo. And the federal courts dismissed 
civil lawsuits against Yoo.1234 

According to Professor Cole, the torture memos also revealed that the Bush 
Administration authorized what is universally regarded as torture and then dis-
sembled to the public to justify it. 

[T]hese memos are the real “smoking gun” in the torture controversy. They reveal 
that instead of requiring the CIA to conform its conduct to the law, the OLC [Office 
of Legal Counsel] lawyers contorted the law to authorize precisely what it was de-
signed to forbid. . . . 

Most disturbingly, the OLC lawyers secretly maintained their [torture] position 
even as the relevant facts changed, and even after the law developed to underscore 
that the CIA’s tactics were illegal. There was one law for public consumption, but 
another quite different law operating in secret. . . . [The memos] reveal that the de-
partment continued in secret to approve all the same interrogation tactics.1235 

How does the OLC’s apparent public dissembling and lack of accountability in 
the courts affect America’s reputation as a democracy deeply shaped by a Bill of 
Rights? 
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4. The significance of public pressure and critical legal advocacy: 
By deciding for the government in 1944, the U.S. Supreme Court in Korematsu 
made a profound value judgment that unsubstantiated claims of national security 
necessity validated mass racial incarceration. If courts tend to defer to the President 
during times of national distress, how do advocates of democracy compel the courts 
to stand as an independent check on the executive? Consider the following ap-
proach to public pressure and critical legal advocacy: 

The crucial judicial choice between heightened or minimal scrutiny—an ostensibly 
neutral aspect of the legal process—is influenced in two related ways. First, the 
choice is partly influenced by established legal methods—case precedents and the 
language of legislative acts. Second—and the focus here—in endeavoring to choose 
the appropriate level of judicial scrutiny, courts will often find that the traditional 
legal method offers considerable “play in the joints”—that it does not clearly dictate 
the “correct” level of scrutiny in controversial cases. Rather, critical legal advocacy 
and public pressure about the necessity for executive accountability in courts of law, 
in light of the particular controversy, often provide the tipping point.1236 

Public advocacy emerges in two forms. First, public advocacy involves 
critical legal arguments by lawyers and civil and human rights organizations aimed 
at shaping judges’ threshold selections of the level of judicial scrutiny, and ulti-
mately the judge’s responses to the specific legal challenges to executive actions.1237 

And by complementing traditional, formalistic legal arguments, critical legal 
advocacy 

aims to reveal what is really at stake, who benefits and who is harmed . . . , who 
wields the behind-the-scenes power, which social values are supported and which 
are subverted, how political concerns frame the legal questions, and how societal 
institutions and differing segments of the populace will be affected by the court’s 
decision.1238 

Second, public advocacy involves public education in the form of 
journalist essays, pundit commentaries, public letters to the editor, clergy sermons, 
scholars’ op-ed pieces, community workshops and school forums, all critically ana-
lyzing and advocating the need for the courts to carefully scrutinize the executive’s 
national security actions.1239 

Public education in this form seeks to foster dissent and debate, both of which 
are crucial pillars to the democratic process. Also, the goal of public education is to 
create a “compelling sense that it must be the courts that exercise ‘watchful care’ 
over our constitutional liberties.”1240 This arm of public advocacy is equally im-
portant as the first. Indeed, many have referred to individual advocacy and inde-
pendent media as the “fourth branch of government.”1241 

The timing of both kinds of public advocacy is important—both at the “front 
end” and the “back end” of alleged national security abuses: 

 The real bulwark against government excess and lax judicial scrutiny, then, is 
political education and mobilization, both at the front end when the laws are passed 
and enforced and at the back end when they are challenged in the courts. . . . 

 In today’s climate of fear and anger, our first task in protecting both people and 
key democratic values is to be pro-active at the front end—to prevent post-modern 
forms of the internment. We need to organize and speak out to assure that the ex-
pansive new national security regime does not overwhelm the civil liberties of vul-
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nerable groups and move the country toward a police state. We need to mobilize 
and raise challenges to prevent . . . secret incarcerations, particularly en masse. 
Through political analysis, education, and activism, our job is to compel powerful 
institutions, particularly the courts, to be vigilant, to “protect all.” 

 Our second task is to be assertive at the back end—to call out injustice when it 
occurs, to spell out the damage it does to real people in our midst and to our consti-
tutional democracy, and to demand accountability to principles of equality and due 
process.1242 

The coram nobis legal teams and their many supporters employed critical legal 
advocacy in their pursuit of belated justice for interned Japanese Americans. In 
addition to the practical demands of lawyering the controversial case (such as 
conducting complicated research, filing pleadings, drafting motions and memoran-
dums, attending pretrial conferences and strategizing about procedural opportuni-
ties), all members of the team participated in public education and fundraising. The 
legal teams spent considerable energy on outreach programs that included direct 
media contact, liaisons with Japanese American communities and relations with 
church, labor, political and civil groups. The teams’ communications director 
mastered the skills of authoring press releases, organizing press conferences and 
scheduling the media demands for interviews, photographs and exclusive news. 

What role might public advocacy have played in Rasul and the ensuing Guan-
tánamo cases, particularly Boumediene and Hamdi? How might political groups, 
law firms or non-profits throughout the country engage the first form of public 
advocacy, that is, critical legal advocacy? In what ways might opinion shapers such 
as op-ed columnists, professors, ministers, community members or television 
program hosts across America further the second form of public advocacy, that is, 
public education? And how might persons not ordinarily advocates on public issues 
but with expertise in other areas such as journalism, political science, psychology or 
law employ their skills to help compel the courts to closely scrutinize the executive’s 
national security restrictions of fundamental liberties? 

5. Indefinite detention 2012: The National Defense Authorization 
Act and the continuing import of the Japanese American internment 
cases: In 2012, Congress passed the voluminous National Defense Authorization 
Act (NDAA).1243 One provision raised grave concerns about indefinite detentions not 
subject to judicial scrutiny. In the name of the war on terror, NDAA section 1021 
authorized the U.S. military to indefinitely detain “covered persons.” This key term 
was defined broadly not only as individuals involved in the September 11th attacks, 
but also individuals who, in the judgment of the military, have “substantially 
supported” al Qaeda, the Taliban or “associated forces.”1244 Many criticized this 
language as exceedingly vague—it would allow the military to indefinitely detain 
innocent American citizens without charges or judicial review. What could or 
would “substantially support” or “associated force” mean? And who decides this 
significant definitional question—the President, military or a court of law? How 
long could the detention last—until the cessation of hostilities? If so, when would 
that be?1245 Broad coalitions of private citizens, lawyers and legislators opposed 
section 1021 in a collective illustration of critical legal advocacy referred to in the 
previous note. In addition, different groups engaged in legislative advocacy and 
judicial advocacy. 
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 a. Legislative advocacy: Soon after the NDAA became law, several 
bills were introduced to remove its indefinite detention provisions.1246 These bills 
sought to diminish the prospects of religious or racial scapegoating by ensuring that 
individuals apprehended on U.S. soil receive due process. They proposed measures 
including notice of charges of legal violations and the opportunity for hearing in a 
court of law. They also directed that detainees be held and tried by civil, not 
military, authorities. 

Because the NDAA raised the specter that civil liberties would be sacrificed in 
the name of national security, the Japanese American internment cases emerged at 
the forefront of the February 2012 Senate Judiciary Committee hearing on Senator 
Dianne Feinstein’s bill, the “Due Process Guarantee Act.” Senator Feinstein, Chair 
of the Senate Intelligence Committee and a member of the Judiciary Committee, 
explained that she introduced the legislation because, when she was young, her 
father took her to see the detention center at Tanforan racetrack south of San 
Francisco. Seeing the American citizens of Japanese ancestry there, held in con-
finement “for no reason other than that we were at war with Japan,” left an indeli-
ble impression. She continued, 

 I want to be very clear about what this bill is and what it’s not about. It’s not 
 about whether [those] who would do us harm should be captured, interrogated, 
incarcerated, and severely punished. They should be. 
 But what about an innocent American like Fred Korematsu or other Japanese 
Americans during World War II? What about someone in the wrong place at that 
wrong time, who gets picked up and held without charge or trial until the end of 
hostilities—and who knows when these hostilities will end? The Federal govern-
ment experimented with the indefinite detention of United States citizens during 
World War II—a mistake that we now recognize as a betrayal of our core values.1247 

Professor Lorraine Bannai, a member of Fred Korematsu’s coram nobis legal 
team, testified at the same hearing about the continuing relevance of the legal 
challenges to the internment. 

 The lessons of the Japanese American incarceration are many. . . . First, of 
course, is the real, tangible meaning of the guarantee of Due Process. . . . During 
World War II, persons of Japanese ancestry were incarcerated without any due 
process. . . . There were no charges brought against them; they had no hearings, 
[and] the rule of law was suspended. We are now confronted with new fears against 
new peoples, and, while we do need to ferret out and prosecute criminal conduct, 
we need to do so in a way that preserves our system of laws. 
 Second, the Japanese American incarceration teaches us about the danger of un-
fettered discretion. Seventy years ago this month, on February 19, 1942, Presi-
dent . . . Roosevelt essentially issued the War Department and military authorities a 
blank check, delegating to them the authority to take whatever actions they deemed 
necessary against whomever they saw fit.1248 Pursuant to this authority, General 
John L. DeWitt . . . issued orders subjecting Japanese Americans to curfew and 
then removal from the West Coast and into indefinite detention. . . . In 1983, 
Messrs. Korematsu and Hirabayashi reopened their wartime cases and . . . won 
vacation of their convictions based on proof that the government during World 
War II suppressed, altered, and destroyed material evidence bearing on the issue of 
military necessity.1249 . . . After the vacation of his conviction, Fred Korematsu went 
on to argue for the basic due process [and equal protection] rights of others. . . . 
 Finally, the wartime incarceration of Japanese Americans teaches us about hu-
man frailty during times of crises. Those who played roles in the incarceration were 
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smart and educated, and saw themselves as devoted public servants who thought 
that they were doing what was in the best interests of the country. Many came to 
later regret their decisions. . . . In this regard, we are warned to ensure that execu-
tive and military decisions are checked by the civil branches of government and 
constitutional limits.1250 

Proponents of the detention provisions of the NDAA section 1021 emphasized 
that anyone detained could challenge his or her detention through a petition for a 
writ of habeas corpus.1251 However, recall from Chapter 3 that Mitsuye Endo filed 
her habeas corpus petition seeking release from internment in July 1942, and the 
Court took almost three years to grant her petition.1252 Is an individual habeas 
corpus petition an adequate remedy to challenge broad-scale detentions? 

 b. Further judicial advocacy: In early 2012, a group of journalists and 
political activists filed suit to challenge the indefinite detention provisions of the 
NDAA.1253 Each plaintiff in Hedges v. Obama alleged that the NDAA allows the 
indefinite military detention of civilians suspected of supporting terrorism, includ-
ing American citizens, without basic due process guarantees. They alleged that the 
NDAA threatened them with indefinite detention for writing about groups per-
ceived to have ties to terrorist activity, thus violating their first amendment rights 
to freedom of speech and association. In May 2012, federal district Judge Katherine 
B. Forrest issued a preliminary injunction, prohibiting the government from 
enforcing section 1021, relying in large part on the failure of the government to 
explain the meaning of key words in the statute and even to inform the court 
whether any of the plaintiffs might be detained under section 1021.1254 While she 
stated that a statute should be presumed valid and that facial challenges to a statute 
are disfavored,1255 Judge Forrest reviewed section 1021 by subjecting it to height-
ened scrutiny, an exacting standard of review, because the statute infringed on a 
fundamental right.1256 What is the impact of Judge Forrest’s use of a heightened (as 
opposed to deferential) standard of review in ruling on the NDAA civil liberties 
challenge? 

 

Postscript: As this book is going to press, an amicus brief in favor of plaintiff-
appellees was filed in the Second Circuit by the Hirabayashi, Korematsu and Yasui 
families, represented by two of the original Korematsu coram nobis team mem-
bers.1257 During oral argument before the Second Circuit, the lawyers invoked the 
Korematsu wartime decision and dedicated their argument to the families of these 
now-historic litigants.1258 

Thus, as asked at the outset in the Prologue chapter, and again in closing: 

Will today’s judiciary draw upon yesterday’s internment case lessons to 
demand that the government justify its “loaded weapon” assertion of na-
tional security when curtailing fundamental liberties? 

Or will the courts again defer to the executive branch during times of 
public fear, and decline to exercise “watchful care”1259 over civil liberties 
of citizens and non-citizens? 

And what might influence the approach courts embrace? 

   
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