
UCLA
Journal of Scholarly Perspectives

Title
Deterring Speech: When is it “Mccarthyism”? When is it Proper?

Permalink
https://escholarship.org/uc/item/50m583wp

Journal
Journal of Scholarly Perspectives, 2(01)

Author
Volokh, Eugene

Publication Date
2006

Copyright Information
Copyright 2006 by the author(s). All rights reserved unless otherwise indicated. 
Contact the author(s) for any necessary permissions. Learn more at 
https://escholarship.org/terms

eScholarship.org Powered by the California Digital Library
University of California

https://escholarship.org/uc/item/50m583wp
https://escholarship.org/terms
https://escholarship.org
http://www.cdlib.org/


Gary T. Schwartz Professor of Law Eugene Volokh teaches Constitutional Law
II (Free Speech), Copyright, Firearms Regulation, and the law of government and
religion. He is a nationally recognized expert on the First Amendment,
cyberspace law, harassment law, and gun control. He has written three books,
more than 50 law review articles, and more than 75 op-eds on constitutional law,
cyberspace law, and other topics.  He is widely recognized for his article,
“Mechanisms of the Slippery Slope,” (Harvard Law Review, 2003), where he
insightfully analyzes how to sensibly evaluate the risk of slippery slopes, a
surprisingly underinvestigated topic.

Before going into teaching, Professor Volokh clerked for Judge Alex Kozinski of
the U.S. Court of Appeals for the Ninth Circuit and Justice Sandra Day
O’Connor of the U.S. Supreme Court. He graduated from UCLA with a B.S. in
math-computer science at age fifteen. He then worked for twelve years as a
computer programmer and is still a partner in a small software company which
sells HP 3000 software that he wrote.  He is also the author of  the Volokh
Conspiracy blog, available at http://volokh.com.

Eugene Volokh
Gary T. Schwartz Professor of Law



[66 ] JOURNAL -  UCL A LAW



DETERRING SPEECH:
When Is It “McCarthyism”? When Is It Proper?

by Eugene Volokh*

W hat may government officials do to prevent speech that they think is evil and
dangerous? What may businesses, organizations, or individuals do? Some

actions are clearly permitted, even laudable: Persuading people that the speech is bad
is the obvious example. Neither we nor the government need sit idle when evil ideas are
spread.1

It’s also quite proper to make sure that our ideological groups are not taken over by evil
movements. The 1950s ACLU, for instance, rightly rejected members who supported
totalitarian ideologies.2 Totalitarianism is the antithesis of civil liberties: A civil libertarian
organization may rightly support totalitarians’ right to speak, but it should also want to
avoid involving pro-totalitarians in its decision making.3 Likewise, groups that take
controversial but well-meaning stands on racial issues may rightly want to exclude
racists from their ranks, and especially from their leadership. That’s both good politics
and good policy.

A third acceptable option is to create social norms that condemn contemptible views
and the people who express them. These norms may deter even those speakers who
aren’t persuaded by them — unlike pure persuasion, the norms may, in some sense, be
socially coercive. Racists, for example, often feel reluctant to express their views
because they fear social opprobrium. This is generally good. Likewise, people are
legally free to praise rape, child molestation, or other crimes, but they tend to keep quiet
about such views in most circles. That also is generally good.

Of course, such norm creation is proper only if the condemned views are indeed
contemptible. Social norms that condemn thoughtful and polite criticism of race-based
affirmative action, American foreign policy, or various religions are counterproductive —
because they stifle potentially enlightening debate — and unfair. Yet this merely
counsels caution and thoughtfulness in adopting and applying such norms; it doesn’t
undermine the legitimacy of anti-speech social norms as such. We should be polite and
welcoming to those who have unorthodox views on social security reform. We needn’t,
however, apply the same social ground rules to those who have the unorthodox view
that certain races are subhuman.

Other actions to combat evil views are rightly forbidden by the First Amendment —
often by First Amendment doctrines that spring from reactions to the McCarthy era —
or by well-accepted social norms.4 The government may not throw people in prison for
their bad ideas, whether Communist, racist, or pro-terrorist.5 The government may not
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ban political parties that express those views.6 The government shouldn’t bar people
from professions or from universities,7 threaten civil liability,8 or strip divorcing parents
of child custody for expressing or tolerating such views.9

Likewise, both governmental critics and private critics shouldn’t resort to lies or
unfounded accusations. They shouldn’t use excessive rhetoric that smears people with
labels that they don’t deserve, such as calling everyone on the Left “[C]ommunist
sympathizers,”10 or calling people racists simply because they oppose affirmative action
or support English-only instruction.11

Yet between the easy cases of mere persuasion and clear First Amendment violation
lie practices that are rightly contested. May government officials argue that the
government’s political opponents are unwittingly helping evil? May private parties
properly use their economic power to retaliate against those whose views they
condemn? May the government subpoena library and bookstore records to help
uncover the identities of political criminals or terrorists? 

Such practices sometimes trigger charges of “McCarthyism.” Critics correctly point out
that these practices may deter — even without legally prohibiting — certain kinds of
speech. Some of the practices may even be intended to deter such speech.

Yet as the example of social norms against racist speech shows, some deterrence of
bad speech is socially and legally permissible. The hard question, which this Essay
focuses on, is when such practices really deserve to be labeled “McCarthyism” and to
be forbidden by the First Amendment, by statute, or by social norm.12 I regret that I can’t
offer a general answer, or even discuss more than a few such practices. But in this
Essay, I hope to offer some thoughts on the subject, thoughts which surely aren’t
conclusive, but which I hope will be helpful.

“ To those who scare peace-loving people with phantoms of lost liberty,” Attorney
General Ashcroft famously said not long after September 11, “my message is this:

Your tactics only aid terrorists, for they erode our national unity and diminish our
resolve. They give ammunition to America’s enemies….”13 That’s McCarthyism, some
replied.14

Here’s another quote, this one from the president: “Our nation has felt the lash of
terrorism…. We can’t let [a certain group] turn America into a safehouse for terrorists.
Congress should get back on track and send me tough legislation that cracks down on
terrorism. It should listen to the cries of the victims and the hopes of our children, not
the back-alley whispers of the [group].” The president was Bill Clinton, and the group
that he was condemning was the “gun lobby,” which opposed some gun-control
proposals that Clinton favored.15
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Likewise, following the Oklahoma City bombing, President Clinton argued on national
television that violence is caused “not just [by] the movies showing violence. It’s the
words spouting violence, giving sanction to violence, telling people how to practice
violence that are sweeping all across the country. People should examine the
consequences of what they say and the kind of emotions they’re trying to inflame.”16

He might have meant to condemn only those who actually urge violence, and not those
who simply “giv[e] sanction to violence” by harshly criticizing the government. But his
words could also have been interpreted (and were interpreted, by at least one
sympathetic commentator) as a criticism of strident anti-government rhetoric more
broadly.17

Similarly, consider Winston Churchill’s lament that his critics’ wartime statements were
(among other things) “weaken[ing] confidence in the Government,” “mak[ing] the Army
distrust the backing it is getting from the civil power,” and “mak[ing] the workmen lose
confidence in the weapons they are striving so hard to make,” all “to the distress of all
our friends and to the delight of all our foes.”18 And, finally, consider this quote from
George Orwell during World War II: “Pacifism is objectively pro-fascist. This is
elementary common sense. If you hamper the war effort on one side, you automatically
help out that of the other.”19 Orwell’s message, I take it, was this: The pacifists’ tactics
only aid the Nazis, for they erode the Allies’ national unity and diminish their resolve.
They give ammunition to the Allies’ enemies. 

Such statements have some things in common. They accuse people of doing things
that help the enemy. The great majority of the accused are probably decent people, who
have no desire to help terrorists or Nazis.20 The statements may also deter dissenters:
People don’t like to be told that they are helping the nation’s mortal enemies, especially
when the charge comes from an official to whom millions listen. Even if the accused
think the accusation is unjust, they may keep quiet, or at least tone down their
arguments, to avoid such attacks in the future.21 The accusers likely intended to deter
dissent by making potential dissenters feel embarrassed to make certain criticisms that
the accusers thought baseless and harmful.22

And the accusations may also have been factually correct. Pacifists’ opposition to the
Allied war effort may have helped the Nazis as much as pro-Nazi opposition would have.
Excessive insistence on gun owners’ rights might likewise help terrorists.23 Similarly,
criticisms of the administration’s actions may well erode national unity, diminish national
resolve, give ammunition to our enemies, and aid terrorists. This is especially true when
the criticisms come from legislative leaders. Recall that Ashcroft’s statement came at a
hearing organized by Senator Patrick Leahy, then-chair of the Democrat-run Senate
Judiciary Committee and a leading adversary of Ashcroft.24 The hearing had apparently
been called in part to criticize the administration’s antiterrorism policy on civil liberties
grounds.25 Enemies who see our political leaders divided on the war on terror may well
be emboldened, and foreign neutrals may see us as less likely to prevail than if we
seemed united. Such internal division may well “distress… all our friends and… delight
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all our foes.”26 And if Senator Leahy’s and others’ criticisms were indeed unfounded or
at least exaggerated (a hotly contested position, of course, but one that Ashcroft
defended on the merits in his testimony), then Ashcroft could have reasonably
concluded that the critics’ actions were both unjustified and dangerous.

Good intentions may sometimes yield bad results. That’s true of well-intentioned
administration actions, which the party out of power often warns about. It’s also true of
well-intentioned criticisms of such actions. If such bad results seem likely, then the
public ought to be warned of this danger, though of course those who disagree should
likewise argue that the danger is itself a “phantom.”

And government officials are as entitled as anyone else to note such dangers. The
administration, which is responsible for keeping the country safe, has a responsibility to
warn of a wide range of dangers. People who ignore the danger, if the danger is real,
may well deserve to be criticized. And when political leaders debate questions of liberty
and national security, plausible claims that one side’s actions may jeopardize liberty may
reasonably be met by plausible claims that the other side’s actions may jeopardize
security.27

Now it’s true, as many critics argue, that such accusations try to move people through
fear.28 But terrorists ought to be feared. Many groups rightly try to influence voters by
making them afraid of environmental catastrophe, crime, gun violence, terrorism, war,
special interests, or suppression of civil rights. Well-founded fear is better than foolish
fearlessness. Some fear is excessive or even irrational, but some is eminently justified,
or is at least a reasonable response to uncertainty.29

It’s also true that politicians sometimes harness fear for political advantage. That’s what
they’re supposed to do in a democracy. When national security is a big part of an
election campaign, each side likely believes that its program will protect the nation, and
the other side’s will (at least comparatively) endanger the nation — and each side then
has the right and even the duty to make these arguments to the voters.30

In 2004 Democrats sincerely believed that re-electing George W. Bush would
endanger America, because they thought that Bush’s national security policy was
dangerous. House Minority Leader Nancy Pelosi, for instance, argued that “the
president has failed in how he has tried to protect America…. We are less safe — we
are less safe because he is president….”31 Republicans sincerely believed the same of
Kerry, and argued accordingly.32 One might find one side’s case to be erroneous or
even dishonest, but making fear of terrorism an “underlying theme of domestic and
foreign policy”33 is quite proper when terrorists are doing frightening things.

Yet at the same time, pointing out (even if accurately) that criticism of the
administration is helping America’s foreign or domestic enemies has costs. To begin
with, it can distract from the legitimate arguments that the critic is making. Perhaps
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paying more attention to civil liberties will actually help the war effort by showing us to
be a humane and tolerant nation and thus making us more popular throughout the
world. Or maybe broadly protecting civil liberties will hurt the war effort, but some cost
to the war effort is a tolerable price to pay for preserving our traditional rights.

Moreover, arguing that critics of the government are helping our enemies can wrongly
tar people with the implication of bad purpose, even if no such charge is explicitly made.
This may be unfair. It may breed unnecessary political hostility — not just disagreement
but contempt or hatred — that is itself harmful to the nation. It can over-deter speech
by making speakers afraid to level even those criticisms that, on balance, help the
country more than hurt it. As Orwell himself wrote, just two years after the lines I quote
above;

We are told that it is only people’s objective actions that matter, and their
subjective feelings are of no importance. Thus pacifists, by obstructing the
war effort, are “objectively” aiding the Nazis; and therefore the fact that they
may be personally hostile to Fascism is irrelevant. I have been guilty of saying
this myself more than once…. 

…In my opinion a few pacifists are inwardly pro-Nazi….The important thing
is to discover which individuals are honest and which are not, and the usual
blanket accusation merely makes this more difficult. The atmosphere of
hatred in which controversy is conducted blinds people to considerations of
this kind. To admit that an opponent might be both honest and intelligent is
felt to be intolerable. It is more immediately satisfying to shout that he is a fool
or a scoundrel, or both, than to find out what he is really like.34

Now perhaps Orwell’s change of mind was occasioned by the change from the dark
days of 1942 to post-D-day, post-Stalingrad 1944. It is easier to be generous to those
who, in your view, helped Hitler (even unintentionally) when Hitler is nearly defeated.
Yet I think that Orwell’s second thoughts, whatever their reason, were objectively the
right ones. Explaining why your adversaries’ arguments unintentionally help the enemy
is legitimate. But expressly acknowledging that this effect is likely unintentional — even
when you’re tussling with a senator who you think has unfairly attacked you — is fairer,
less politically divisive, and often more rhetorically effective. I suspect John Ashcroft’s
quote alienated more Americans than it persuaded. Likewise, the vitriolic Bush-the-Nazi
attacks from some parts of the Left probably, on balance, helped Bush in the 2004
election.

So it seems to me that, first, the quotes with which I began this Part could have been
put better. Second, because people tend to overestimate the bad effects of their
adversaries’ speech, we should often be skeptical about allegations of such bad effects.
And third, such allegations provide a convenient way to evade (deliberately or
subconsciously) the substantive criticisms leveled by the adversaries’ speech.
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Nonetheless, responding to such allegations with charges of McCarthyism is likewise
a convenient way to evade the merits of those allegations. If Ashcroft, Clinton, Orwell,
and Churchill were wrong in their estimates of the harm that their adversaries’
arguments were causing, one should certainly call them on that. One should do likewise
if the harms are exceeded by the benefit of the remedies that the adversaries propose.
But these arguments need to be made on the merits. Labeling allegations as
“McCarthyism” is likely to distract listeners more than it helps them assess which
allegations are sound and which aren’t…. 

“ [Rabbi Max] Wall is distressed at the echoes of McCarthyism he hears today. The
USA Patriot Act, [among other things]…allows investigators to inspect library

records.  ‘It bothers me very much,’ Wall said. Just as he was bothered 50 years ago by
[McCarthyism].”100 Under this “New McCarthyism,” another commentator writes, “[y]ou
are no longer free to patronize a bookstore without fear of government scrutiny.”101

As it happens, the Patriot Act has no special provisions regarding library subpoenas,
and its general subpoena provision — section 215 of the Act — isn’t particularly novel:
The government has long had the power to subpoena lots of records, including library
records, simply by using the normal grand jury subpoena.102 Still, while the Patriot Act
isn’t at fault here, there surely is a plausible argument against library and bookstore
subpoenas:

(1) Reading books is constitutionally protected activity.

(2) Reading certain books can make the police suspect that you’re prone to
do illegal things and can make juries think you’re the one who did some act
suggested by those books. This may be true of bombmaking manuals, pro-
Communist propaganda, or racist tracts. It may also be true of chemistry
textbooks that discuss explosives, books that harshly condemn government
policies, or scholarly volumes on supposed genetic differences among the
races. Naturally, not everyone who reads such books will attract police
attention. But if the police are trying to find out who’s involved in some bomb
plot, subversive conspiracy, or hate crime, they might try to use reading
records to identify potential suspects.

(3) If the police can easily learn who bought or borrowed certain books, then
some people may be deterred from reading suspicious books.

(4) Therefore, we should interpret the First Amendment as prohibiting, or at
least sharply limiting, subpoenas for bookstore or library records. 

In 2002, the Colorado Supreme Court accepted this very argument in holding that the
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Colorado Constitution barred subpoenas or searches of bookstore records unless
prosecutors could “demonstrate a sufficiently compelling need for the specific
customer purchase record” and in particular that there are no “reasonable alternate
ways of conducting an investigation other than by seizing a customer’s book purchase
record.”103 This is a deliberately demanding standard, much higher than the usual
standard for subpoenas (that there’s a “reasonable possibility [that the subpoena]… 
will produce information relevant to the [investigation]”104) or even the probable cause
standard for searches. This logic should also apply to library records.

And there is precedent for this sort of restriction on the government’s investigative
powers: The Court has long restricted the government’s ability to forcibly discover who
belongs to or contributes to expressive associations, precisely because government
scrutiny may deter people from participating in such groups.105 Likewise, many circuit
courts have relied on this argument in granting journalists a qualified privilege not to
reveal the identities of confidential sources.106

Yet appealing as this argument might seem, consider its close analog:

(1) Speaking or sending email is constitutionally protected activity.

(2) Saying or writing certain things can make the police suspect you of
various illegal conduct and can make juries think you’re guilty of such
conduct. This may be true of pro-terrorist, pro-Communist, or racist
statements, as well as statements that are well-intentioned but might be
interpreted as pro-terrorist, pro-Communist, or racist.

(3) If the police (or civil litigants) can easily learn who said what, then some
people may be deterred from saying or writing suspicious things.

(4) Therefore, we should interpret the First Amendment as prohibiting, or at
least sharply limiting, subpoenas demanding that people testify about what
someone said or wrote.

The two arguments are similar — yet the latter argument is quite unlikely to prevail. First
Amendment law doesn’t bar the police from investigating what suspects have said or
written to acquaintances, or who has said or written something that might make him a
suspect.107 Nor does it bar prosecutors from using subpoenas or other techniques to
coerce the suspect’s acquaintances into testifying about such things.108 Say the police
are investigating the killing of an abortion provider, the bombing of a federal building,
or the burning of a black church. Surely they would ask around: Who has been saying
things that reveal an ideological motive to commit the crime? Has this particular person
sent you any email that revealed such a motive?109 These are legitimate and valuable
questions.110 If need be, the police might try to pressure people to talk, or subpoena
them to testify before a grand jury or at trial. When they find a suspect, and have
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probable cause to believe that his computer contains information that might reveal
(among other things) a motive, they can search the suspect’s files. They may subpoena
the suspect’s Internet service provider for records of messages that he had sent or
received, looking both for evidence against him and for evidence that others shared his
motive and may thus have acted together with him. And, of course, in civil cases it’s
routine for litigants to demand a wide range of email and other records from the other
side, hoping that these records may contain helpful evidence.111

This necessarily has a deterrent effect on speakers. Even nonviolent people who hold
pro-life, anti-government, or racist views might become reluctant to express these
views to acquaintances, especially in writing (such as email). It’s true that because
bookstore records can be subpoenaed, you aren’t “free to patronize a bookstore
without fear of government scrutiny” of what you read. But you have never been free to
speak or email without fear of similar government scrutiny of what you say or write —
yet this deterrent effect has not prevented government investigations of who said what.
Courts don’t even require police to show a “compelling need” for each piece of speech-
related evidence for which they subpoena or search.112

We see, then, a tension in the First Amendment law related to potentially speech-
deterring government inquiries. On the one hand, the law restricts coercive discovery of
who belongs to a group, or, in some jurisdictions, who said something to a journalist. On
the other hand, it does not restrict the discovery of what a suspect said, discovery of
what university professors said in tenure reviews,113 or what reporters said in editorial
discussions about an allegedly libelous story,114 though such discovery can deter
people from speaking candidly.115 And notwithstanding what some lower courts have
done, the Court’s Branzburg v. Hayes opinion held — and the Court later reaffirmed —
that prosecutors can indeed discover the names of a journalist’s confidential
sources.116

The search for truth in the courtroom, like the search for truth in public debate, usually
benefits from more information.117 The First Amendment bars the government from
outlawing certain speech, or making it subject to civil liability. But the legal system’s
investigative power may often properly be used to uncover relevant evidence even
when that discovery may deter valuable speech.

What, if anything, can be done about these deterrent effects? First, courts or
legislatures could indeed impose demanding standards for subpoenaing or searching
library or bookstore records, though not for discovery of what people have said or
written. The theory would be that people’s reading habits (as opposed to people’s
statements) are important evidence in only a few cases, so the legal system can
operate well enough without such evidence.118

Yet reading habits are potentially relevant. In the Unabomber case, the FBI combed
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library records for people who might have borrowed two obscure (and by themselves
innocent) books that the bomber quoted in his manifesto; unfortunately, the FBI could
look only in the few geographic areas to which they had linked the bomber, so the
searches didn’t help.119

Police tracking the Zodiac serial killer noticed that the killer’s modus operandi seemed
to be inspired by a Scottish mystic’s books (which were again by themselves innocent),
and the police thus subpoenaed the records of people who had borrowed the books
from local libraries.120 A disclosure rule that’s demanding enough to diminish readers’
fears that the police can learn what they’re reading will also substantially interfere with
these investigations.121 And focusing on the rare subpoenas that deter reading without
doing anything about the more common subpoenas that deter actual speech (or
writing) may be a largely empty step.

Second, courts or legislatures could impose a higher threshold for bookstore and library
subpoenas than on normal subpoenas, but not a much higher standard. This would
interfere less with government investigations, but it will also do little to satisfy readers’
concerns about a chilling effect.122 We’ll still be unable to patronize a library or
bookstore without fear of government scrutiny, even though the scrutiny might require
a bit more justification on the government’s part.

Third, courts or legislatures could constrain discovery of any information related to any
First Amendment-protected activities. For example, we could require the police to pass
a high threshold before they could investigate what people said or wrote, at least when
the speech has some ideological component. Or perhaps we could demand this
threshold requirement only for coercive investigations (using subpoenas or search
warrants), and not simple questioning.123 The same rule may also be applied to
subpoenas in civil cases, thus reversing Herbert v. Lando and University of Pennsylvania

v. EEOC. Yet this would dramatically interfere with the investigation of many crimes and
torts, especially those that have an ideological motive.

Or, fourth, courts and legislatures could conclude that the deterrent effects of
subpoenas for library or bookstore records are acceptable, just as the deterrent effects
of subpoenas for testimony about a person’s statements are acceptable. In this, they
would simply be following the logic of Branzburg, Herbert, and University of

Pennsylvania.

But in any event, it’s a mistake to view subpoenas of library or bookstore records as a
radical innovation. They are simply special cases of a more general and well-
established phenomenon, subpoenas of information related to First Amendment
activities. Some such subpoenas, for instance subpoenas of membership records, are
presumptively forbidden. Yet others are generally allowed even when they may deter
people from saying or writing suspicious-seeming things.
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Perhaps the First Amendment test should be different for subpoenas about reading
than for subpoenas about speaking or writing — but that conclusion is far from obvious.
And it hardly seems McCarthyite to treat subpoenas of bookstore and library records
like the subpoenas for speech-related information that the courts have routinely
upheld.

F irst Amendment law rightly recognizes that laws can have a “chilling effect.” Libel
laws may, on their face, prohibit only false speech, but they may also deter true

speech.124 Vague laws may cause people to “steer far wider of the unlawful zone” than
clear laws, and may thus deter more speech than they ultimately punish.125

But not all actions that deter speech are unconstitutional or even improper. Some
speech should be deterred. One reason that evil and offensive speech can remain
constitutionally unpunished is that it is kept in check through social norms and
economic retaliation.126

Racist speech is a classic example: Many people, including those who have some racist
views, are likely reluctant to say racist things for fear of social opprobrium. Media
outlets generally refuse to carry racist propaganda.

Outlets that do carry racist material may face economic retaliation. At times, this has led
to too much speech being deterred. But, on balance, checking racist speech through
social and market pressures — as well as through persuasion — is a good solution. It’s
better than suppressing racist speech through legal sanctions. And it’s better than not
trying to deter it at all, or confining ourselves to polite persuasion, much as we do for
erroneous views about tax policy or highway-construction funds.

Naturally, which deterrents are proper and which aren’t is a difficult question. As a
general matter, deterrence through factually accurate denunciation and social
opprobrium (Part I) is likely the least troublesome. 

Deterrence through private economic pressure (Part II) is potentially troublesome, but
still often acceptable. Deterrence as an effect of the government’s coercive
investigative tools, such as subpoenas (Part III), is potentially more troublesome, but
probably inevitable and proper in at least some situations. But I’m sure that there are
exceptions to many of these generalities.

This discussion also hasn’t dealt with many other deterrents that are sometimes labeled
“McCarthyism” but that can’t always be dismissed so easily: infiltration of allegedly
dangerous political or religious groups; infiltration of groups that are not themselves
dangerous, but that may be meeting places for potential terrorists or saboteurs; firing
of government employees who express certain views or belong to certain groups;
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legislative investigation of alleged attempts to subvert various organizations to evil
ends; and more. I have no good solutions to those problems, but I thought I would close
this Essay with a hypothetical scenario that we might use to think through them. I hope
this scenario won’t come to pass, but I am afraid it’s not implausible.

The year 2022 is a dangerous one for America. The White Rights Movement (slogan:
“for the race, everything; for those outside the race, nothing”), has been on the rise.
While the White Rights Party itself has only a couple of hundred thousand members,
civil rights activists suspect that it has millions of sympathizers.

The Party has urged its members to join other groups and covertly take them over, so
that they seem to be independent voices but are actually aligned with the Party’s
political plans. Many civil rights leaders claim that many groups — including important
political and social organizations from the National Rifle Association to many chapters
of the Jaycees — have been taken over by Party faithful. The leaders of the groups, and
the Party itself, deny this.

What exactly is the Party’s agenda? That too is hotly disputed. Some of the Party’s
ideological documents suggest a desire to take over the government, by violent means
if necessary, and then institute a massive campaign of governmental discrimination
against non-whites: limits on non-white immigration, exclusion of non-whites from key
government jobs, denial of the franchise, and eventually forcible expulsion. Similar
movements in a few European countries, which had long been racked by racial hostility
against Middle Easterners, have implemented such a program. 

But the Party leadership dismisses these documents as mere theoretical speculation.
When asked, party leaders say that the Party’s goals of “protecting the race” can be
accomplished through peaceful change in social attitudes, such as voluntary self-
segregation by all racial groups. If that is done, Party leaders point out, there’ll be no
need for any harsher action.

In any event, when they have the choice, Party members don’t talk theory much, at least
to the public. Rather, they stress a wide range of specific policy proposals, many quite
mainstream: harsher prison sentences and broader death penalty provisions for violent
criminals (who still happen to be disproportionately black and Hispanic, even in 2022);
restrictions on immigration; repeal of affirmative action programs, many of which are
still in effect; an end to welfare; and so on.

Because these proposals have broad public support, and because many people think
that major party politicians have soft-pedaled these issues in the 2010s and early
2020s, the Party has attracted substantial support from some nonmembers, despite its
racist theories. “We don’t buy any of the Party’s racist nonsense,” people have been
heard to say, “but they’re the only ones who are taking seriously the country’s real
problems.”
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Civil rights activists, and decent Americans more generally, are naturally appalled.
Finally, more than fifty years after the Civil Rights Act of 1964, it looked like the battle
for racial tolerance was nearly won — and now it looks like those gains might be
reversed.

Serious observers don’t, of course, worry that the Party will take over the government
anytime soon. About 40% of the population is now non-white, and, even among whites,
only 10% tell pollsters that they have a favorable view of the Party (though some
respondents might be concealing their true feelings). The Party has never gotten more
than a few percent of the vote in any election. Most Americans think racism is
downright un-American.

But the Party and its message are dangerous even if the Party never wins an election.
First, many people suspect that Party members and sympathizers will discriminate
against non-whites every chance they get: in employment, in grading in schools and
universities, in awarding contracts, in law enforcement, in political decisionmaking, in
judicial decisions, in jury verdicts, and so on. There have been plenty of discrimination
lawsuits in which the plaintiffs have somehow discovered that the person who fired
them or arrested them was a Party member; and while the members have always
claimed that their real reasons for the decisions were nonracial, naturally few people
have believed them.

What’s more, many people suspect that there’s a lot more racism than is visible.
Discrimination is hard to detect. When a non-white American is arrested or fired by a
white, the thought often crosses his mind: Was this a White Rights thing? This fear is
nothing new, and by all accounts there’s less discrimination in 2022 than there was in
1982 or even 2002. But the White Rights movement has heightened people’s
awareness of the persistence of racism. And some controversial data suggest the
movement has indeed led to an increase in discrimination from the lows seen in the
mid-2010s.

So non-whites are suffering. Institutions, private and public, are suffering, too, because
non-whites’ reasonable fear of discrimination decreases the institutions’ credibility.
Police departments have worked hard to build trust among minority communities, but
that trust is now disappearing. 

Likewise for universities, banks, and big corporations. And many whites are suffering,
too: They also hate racism, and they’re troubled by the social harm caused by this
increased discrimination and reasonable fear of discrimination.

Second, people are worried about what will happen ten or twenty years from now. For
the first time in many decades, university professors are openly teaching classes on
supposed racial differences in intelligence or on the moral value of racial purity and
racial segregation.
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The professors argue that they’re just trying to present a balanced perspective on
important issues, but in many instances, the professors seem to be sympathizing with
the White Rights line. And the mood among students has shifted, too: While the
majority strongly disagrees with the pro-White-Rights professors, a vocal minority
stridently (and sometimes violently) resists any attempts to criticize the White Rights
view. Civil rights activists fear that the students on their side have become complacent
after many decades during which racial equality has been the official orthodoxy, and
that the students on the other side have energy and organization that makes them
powerful far beyond their numbers.

Likewise, some private racist schools have sprung up, and the Party has seemingly
made inroads among teachers even in public schools and nonracist private schools.
Some former Party members also say that the Party has made it a priority to infiltrate
newspapers, broadcasters, and movie studios. The Party’s method seems not to be the
inclusion of overt propaganda, but subtle shadings: A few more black villains here, a
story twisted to make a racist character seem more sympathetic, and so on.

People worry: What will happen when these seeds grow? In Europe, the racists have
made their main inroads in times of economic trouble. The American economy is
slowing too, and some people are predicting a serious recession.

What will happen then, or perhaps the next time, especially if the recession is blamed
on competition from Third World nations? An outright racist revolution, even an
unsuccessful one, is unlikely, but will there be racist riots? Will covert Party members in
the police and the National Guard help the rioters, or at least be deliberately slow in
stopping them?

Will we discover that the Party’s proselytizing has created millions of racist white
teenagers and twenty-somethings, some of whom will be angry enough and misguided
enough to get violent? Will black Americans again be afraid to walk in white parts of
town or be seen with white women? 

Many leaders, including respected, thoughtful, and well-intentioned politicians, civic
leaders, and intellectuals, demand action. When faulted for seeking “witch hunts,” they
respond, “Witch hunts are bad because we know there are no witches. There are
racists, and they can cause real harm. Nothing needs to be done about witches.
Something needs to be done about large nationwide racist conspiracies.”

This scenario is, of course, not identical to Communist conspiracies of the 1950s.
Racists jeopardize equality; Communists jeopardized democracy and freedom. People
were worried about Communists partly because our enemies abroad were Communist;
that doesn’t appear in my hypothetical.
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Sabotage and espionage are rarer than discrimination, though each single instance of
sabotage and espionage might be more harmful than each single instance of
discrimination.

But I don’t think these differences matter that much. Tomorrow’s problems won’t be
identical to yesterday’s, but they may be similar enough. “History doesn’t repeat itself,
but it rhymes.”127

Someday we will again face an ideological movement that seeks to undermine
fundamental American values and uses speech not just to advocate for lawful (but evil)
political change, but also to promote illegal, or even violent, behavior. I give one possible
example, but there are others. 

How should our government and our society fight back? When speech can genuinely
cause harm — and when we have rightly forsworn the ability to simply lock up the
speakers or bankrupt them with damages awards — what tools do we have left to fight
the harm? What can we do to protect liberty, while also effectively fighting a movement
that itself threatens liberty?
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113 Univ. of Pa., 493 U.S. at 182. Of course, like all subpoenas, such subpoenas could seek only
relevant evidence, but that’s an easy standard to meet.

114 Herbert v. Lando, 441 U.S. 153 (1979).

115 As New York Times Co. v. Sullivan, 376 U.S. 254, 277 (1964), pointed out, the “fear of [civil]
damage awards” can be at least as “inhibiting [as] fear of prosecution.”

116 Cohen v. Cowles Media Co., 501 U.S. 663, 669 (1991) (stating that “generally applicable
laws do not offend the First Amendment simply because their enforcement against the press has
incidental effects on its ability to gather and report the news,” and noting as an example that “the
First Amendment [does not] relieve a newspaper reporter of the obligation shared by all citizens
to respond to a grand jury subpoena and answer questions relevant to a criminal investigation,
even though the reporter might be required to reveal a confidential source”) (citation omitted);
Univ. of Pa., 493 U.S. at 201 (analogizing the case, in which the Court rejected a privilege, to
Branzburg, and characterizing Branzburg as “reject[ing] the notion that under the First Amendment
a reporter could not be required to appear or to testify as to information obtained in confidence
without a special showing that the reporter’s testimony was necessary”); (Powell, J., concurring)
(joining the majority opinion and specifically rejecting the qualified privilege proposed by the
dissent, though elaborating that “harassment” of journalists without “legitimate need” would not be
allowed under the majority’s opinion).

117 See, e.g., United States v. Nixon, 418 U.S. 683, 709-10 (1974). Naturally, the analogy can
only go so far: Time constraints, for instance, necessarily require some truthful evidence to be
excluded as duplicative or too tangential.

118 See also supra note 110 (responding to another version of this argument).

119 See Lance Gay, Suspect Fit Profile but Went Unnoticed, Plain Dealer, Apr. 6, 1996, at 7A
(noting that the police searched records in the San Francisco area and the Chicago area); Gary
Marx & Peter Kendall, Unabomber Path Leads Back to Utah, Chi. Trib., Sept. 25, 1995, at N1
(noting that the police subpoenaed records from the Brigham Young University library, and were
planning to do the same as to the University of Utah library); see also ABC World News Tonight,
(ABC television broadcast, Apr. 8, 1996) (“FBI agents in Montana have also subpoenaed library
records to see if they can tie Kaczynski to two books. One is a war novel entitled Ice Brothers, in
which the Unabomber concealed a bomb. And the other is Chinese Political Thought in the 20th
Century, which was mentioned in the Unabomber’s manifesto.”). Unfortunately, the library had
apparently deleted these records. See Carol M. Ostrom, Unabomber Case Gives Librarians Privacy
Fits, Seattle Times, May 1, 1996, at A1.

120 Library Files Checked In Zodiac Investigation, N.Y. Times, July 18, 1990, at B4; see also
Kathy M. Flanders, Whitesboro Library Posts New Privacy Law, Post-Standard (Syracuse, N.Y.),
July 28, 1998, at B1 (noting a case in which a prosecutor subpoenaed a book’s circulation records
to find out who had written a death threat against the president on the book’s flyleaf); Kidnapping
May Have Been Copied out of Book, UPI, Sept. 18, 1987 (“[P]rosecutors subpoenaed library
circulation records in three cities attempting to learn if two suspects in the kidnapping and slaying
of a media heir borrowed the crime plot from a book about a similar 1968 case.”).

121 See Univ. of Pa., 493 U.S. at 194 (1990) (“Moreover, we agree with the EEOC that the
adoption of a requirement that the Commission demonstrate a ‘specific reason for disclosure’…
beyond a showing of relevance, would place a substantial litigation-producing obstacle in the way
of the Commission’s efforts to investigate and remedy alleged discrimination.”) (citation omitted).
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122 See id. at 200 (“Moreover, some disclosure of peer evaluations would take place even if
petitioner’s ‘special necessity’ test were adopted. Thus, the ‘chilling effect’ petitioner fears is at
most only incrementally worsened by the absence of a privilege.”).

123 Bulk seizures of many copies of books and films are subject to special First and Fourth
Amendment restrictions, because there is a risk that such a seizure would physically prevent
people from buying, reading, or watching constitutionally protected material. Fort Wayne Books,
Inc. v. Indiana, 489 U.S. 46, 62-64 (1989). But seizures of individual items to be used as evidence
are generally permissible under the normal probable cause standard, subject only to slightly
increased procedural requirements. Heller v. New York, 413 U.S. 483, 492-93 (1973).

124 New York Times Co. v. Sullivan, 376 U.S. 254 (1964).

125 Grayned v. City of Rockford, 408 U.S. 104, 109 (1972).

126 Cf. Dennis v. United States, 341 U.S. 494, 589 (1951) (Douglas, J., dissenting) (reasoning
that Communist advocacy ought not be criminalizable partly because the Communists had already
been rendered harmless by other means, including surveillance by the FBI and “the activities in
recent years of committees of Congress, of the Attorney General, of labor unions, of state
legislatures, and of Loyalty Boards”).

127 Often attributed to Mark Twain.
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