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TRENDS IN MARITAL RAPE LAWS:
PROGRESS OR FACADE?

Lisa Bernstein*

In the past few decades, a majority of states have eliminated
the marital rape exemption, the archaic law which permits men to
rape their wives with legal impunity. During the 1991 legislative
session, four additional states joined this majority by enacting laws
which make spousal rape a crime.' Many jurisdictions have abol-
ished this exemption completely, finally giving women raped by
their husbands the same legal recourse as other rape victims. A
number of states, however, have simply replaced the marital rape
exemption with laws that are equally restrictive.

The penalty for spousal rape frequently is much less severe
than the penalty for other types of rape. In Arizona, for instance,
stranger rape carries a maximum penalty of imprisonment for seven
years; 2 individuals convicted of spousal rape, on the other hand, re-
ceive a maximum penalty of only one and one half years imprison-
ment.3 Furthermore, a trial judge has discretion to reduce a spousal
rape sentence to the level of a misdemeanor with a defendant's par-
ticipation in mandatory counseling.4 The maximum prison sen-
tence for a misdemeanor conviction is a mere six months.5

In Virginia, rape is punishable by confinement in a state correc-
tional facility for a term of no less than five years. 6 Yet, for spousal
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rape, the judge has discretion to suspend the defendant's sentence
upon completion of counseling or therapy. 7 These minimal penal-
ties not only trivialize a serious crime, but also fail to deter potential
rapists.

Other states render marital rape prosecution virtually impossi-
ble by narrowly defining the crime. For instance, to be charged
with spousal rape in Tennessee, the defendant must be armed with a
weapon, cause the victim serious bodily injury, or be living apart
from the victim pending a legal separation or divorce. 8 Such re-
strictions are not uncommon. The marital rape laws in Texas,
Oklahoma, South Carolina, North Carolina, and Virginia all re-
quire that the woman be living apart from her husband or have a
legal separation pending at the time of the rape. 9 In addition to this
requirement, some of these states will only prosecute for spousal
rape if the perpetrator uses or threatens to use force, or if the victim
sustains serious bodily injury. '0 These extremely restrictive statutes
deny marital rape victims effective legal redress.

Finally, some states impose strict statutes of limitations for
spousal rape. In California, while a victim of stranger rape has
three years to report the crime,'" a victim of spousal rape in this
state has only ninety days to report the incident.' 2 In South Caro-
lina, a woman must report spousal rape within thirty days of the
occurrence;' 3 in Virginia, she has a mere ten days.14 These time
restrictions present a barrier to women grappling with the often dif-
ficult decision to press charges against their own spouses.

While the abolition of marital rape law exemptions represents
enormous progress for women, this area of the law is still extremely
troublesome. In many jurisdictions, the current spousal rape laws
are so restrictive that women raped by their husbands still have lit-
tle or no legal recourse. Without more legal reform, many women
today still are not protected against all rapists.
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