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Abstract

Movies often provide a window through which we can observe human behavior and legal

institutions as they existed when the film was made. However, this is not true of the subjects of
marital disintegration and divorce. Hollywood's rigid system of self-censorship, embodied in the
Hays Code and the Production Code Administration, nearly blotted divorce themes right off the
screen. What little was said of the subject during the middle third of the twentieth century was
wildly wrong. The Code was written by and administered by staunch Catholics, largely to stave off
boycott threats by the Catholic Legion of Decency. As a result, it reflected Catholic moral
teachings, particularly the prohibition of divorce.

This article surveys films about divorce from the pre-Code era (1930-34), the Code era (1934-68),
and the immediate post-Code era (1968-1980s). It discovers that divorce themes were candidly
portrayed during the pre-Code era but were thoroughly suppressed during the Code era. In the
post-Code era, the subject crept back to the screen in a series of memorable films about divorcein
the late 1970's and early 1980's. The article then analyzes Kramer vs. Kramer (1979) in detail, finding
it to be one of the few classic treatmentsin film of divorce and family law.

This paper can be downloaded from the
Socia Science Research Network Electronic Paper Collection:
http://papers.ssrn.com/paper.taf 7abstract_10=214869
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DI VORCE IN THE MOVI ES: FROM THE HAYS CODE TO KRAMER vs. KRAMER

M chael Asi mow

Movi es and ot her nedia of popular culture serve as wi ndows to the
social history of the time when they were produced.! By watching old
films, we transport ourselves back to the bygone days when the film was
made. We |earn what fil mekers were concerned about as well as what
t hey thought ordinary people were concerned about. Even though
filmakers must refract institutions, events and character in order to
conpress, sinmplify, and entertain, what remains is still a valuable
artifact. Filmhistory hel ps us understand what earlier generations
t hought about business, politics, law, nmarriage and the fanily, gender
rel ationships, sexuality; it furnishes insight into the attitudes,
hopes, fears, and dreanms of ordinary people. It allows us to observe
the institutions of society in action. Studying the content of filnms

as social history is inportant for a second reason: people |earned

Prof essor of Law, UCLA Law School. The author thanks the foll ow ng
for their help in preparing this article: Dyanne Asimw, G ace
Bl umberg, Barbara Brudno, Rafi Cohen-Al magor, Phil Doran, Alan H
Friedenthal, Russell Giffith, TomGiffith, Christine Littleton,
Francis M Nevins, David Ray Papke, and Sandra Polin. The author also
is grateful to the Margaret Herrick Library of the Academy of Motion
Picture Arts and Sciences for making available its files. The menoranda
and correspondence discussed herein are located in the Herrick Library.
A shorter version of this article appears as a chapter in SCREEN NG
JUSTICE (Teree Foster and Rennard Stricklin eds.) (forthcom ng 2000).
1 For discussion of the study of filmas social history, see Douglas
Kel Il ner, MEDIA CULTURE 5 (1995) (study of popular culture illumnates
soci al environnent and provides insight into what is going on in
contenporary society); Chandra Mukerji & M chael Schudson, RETHI NKI NG
POPULAR CULTURE 26 (1991) (popul ar culture should be viewed as a society
t hi nki ng about itself); Mlly Haskell, FROVM REVERENCE TO RAPE: THE TREATMENT
OF WOMEN IN THE MOVIES xii (1973) (movies as |ooking glass into the past);
Law ence Friedman, Law, Lawyers, and Popular Culture, 98 YALE L.J. 1579
(1989) (study of filns necessary to study social history of |aw);
Loui se Everett Graham & Geral di ne Maschio, A False Public Sentiment:
Narrative and Visual Images of Women Lawyers in Film, 84 KY. L. REV.
1027, 1028-34 (1995-96) (filmnarrative and imagery is wi ndow into
cultural notions of wonen's status).



about all these things by going to the novies. Filns have al ways had a
pr of ound i mpact on people's opinions and beliefs (mre so, of course,
before the advent of television). To sone undefined extent, the filns
of atime actually and made history as well as reflected it.?2

These clains--that filns are worth studyi ng because they both
refl ect and make history--fail mserably when applied to American filns
about marital breakdown and divorce during the mddle third of the
twentieth century. By studying filns nmade between the mid-thirties and
the m d-sixties, we can | earn nothing about the pathol ogi es of
marri age, popular attitudes toward divorce, or the institutions of
famly law. What little those films tell us now, and what they told
film audi ences then, was wildly wong.

This article explores the reasons for this striking anomaly. It
exam nes the divorce phenonenon in real life and in novies before,
during, and after the system of novie self-censorship enbodied in the
Hays Code. The article culnmnates in an analysis of the filnms relating
to divorce in the late 1970's and early 1980's, concentrating on Kramer
vs. Kramer (1979),% an outstanding and definitive filmthat treats al
the el ements of the divorce process seriously and which pointed the way
for divorce-related films of the present.

. MARI TAL BREAKDOWN AND DI VORCE IN FI LM

Marital trouble and divorce are unpl easant but ever-present
realities of nodern life. These days, approximtely one of every two
first-time marriages in America ends in divorce and the prospects for

|ater marriages are even worse. Simlar patterns apply throughout the

2 See M chael Asinow, Bad Lawyers in the Movies, 24 Nova L. Rev. --
(2000) (filnms about bad | awyers influence public attitude toward

| awyers).

3 For other treatnents of divorce in film see Ira Lurvey & Selise E

Ei seman, Divorce Goes to the Movies, 30 U S.F.L. ReEv. 1209 (1996); David



first world. But this is nothing new. During the twentieth century,
di vorce has been a social and econom ¢ phenonmenon of epic proportions.
The divorce rate has advanced steadily, particularly after World War |
and throughout the 1920's. It fell during the Depression but spiked
after World War |1, stabilized (though at a nmuch higher rate than
before the War) during the 1950's, and shot upwards throughout the
1960's, '70's and '80's.* Divorce law reformwas a subject of constant
controversy during nost of the century.?®

The reasons for the relentless advance in the divorce rate are
not difficult to discover.® The social stigm attached to divorce
di m ni shed steadily; the nore people that got divorced and survived the
experience, the nore others wanted to follow in their footsteps.
Divorce |aws were liberalized.’” Perhaps nost inportant, in the early
part of the century and especially between the Wars, a new paradi gm for
marriage took hold.® In the old days, nost people viewed narriage as a
matter of social status and a lifetine commtnment to furnish nutual
financi al and honenaki ng support. Long-term | ove and happi ness m ght
be an unexpected and wel conme byproduct, but few people thought such
things were essential.® Under the new paradi gm people came to believe

that marriage should bring happiness and personal fulfillnment. Since

Ray Papke, Peace Between the Sexes: Law and Gender in Kramer vs.
Kramer, 30 U.S.F.L. ReEv. 1199 (1996).

4 See Roderick Phillips, UNTYING THE KNOT 186-190, 209-13, 225 (1991); U
S. Dep't of Comrerce, MONTHLY VITAL STATISTICS REP. (March 22, 1995).

S Phillips, note 4, ch. 7-9; G enda Riley, D VORCE: AN AVER CAN TRADI Tl ON
(1991).

S Phillips, note 4, ch. 9; Riley, note 5, 144-46 (1991).

7 Undoubtedly, the w despread adoption of no-fault divorce in the
1960's and 1970's made di vorce easier and cheaper and thus contributed
to the increase in the divorce rate. However, that is not the whole
story; no-fault was adopted in part because the |egal system couldn't
cope with the flood of divorces under the then-prevailing fault system
The big rise in the divorce rate preceded the adoption of no-fault.
Phillips, note 4 at 243; J. Herbie D Fonzo, BENEATH THE FAULT LINE: THE
POPULAR AND LEGAL CULTURE OF DI VORCE IN TWENTI ETH- CENTURY AMERI CA (1997).

8 See Phillips, note 4, ch. 8, 9; DiFonzo, note 7, ch. 1



marri age frequently fails to provi de happiness and fulfillnment to one
or both partners, a great many marriages fail to neet expectations.
Such marriages are dooned to disintegrate and divorce generally
fol |l ows.

At the same time, wonen reevaluated their roles and cane to
believe that they were socially and economically equal to men; they
rejected the idea that men and wonen each inhabited their own spheres,
the woman at home and the man in the world. Wonen's econom c
opportunities inproved, naking divorce a realistic option for nmany nore
wonen. Wonen renounced the sexual double standard. They believed they
were entitled to escape fromdreary, |ovel ess, or abusive nmarriages,
and they thought they could nmanage econom cally w thout nale support.
As nore and nore wonen internalized these fem nist sentinments, nore of
t hem decided to | eave their marriages. '°

The eternal process of marital breakdown and divorce is full of
dramatic possibilities. During the pre-divorce phase, the parties
become increasingly inconpatible and unhappy in their |lives together
Frequently, there are conplex and cl andestine |ove affairs outside of
marri age; deception, jealousy, and betrayal; enotional upheaval;

di sruption of the lives of children; and econom c warfare. The routine
of everyday life is shattered. During the post-divorce phase, one or
both parties may find thensel ves physically and enotional isol ated;
others turn to prom scuity. Forced out of the shelter of the
househol d, many wonen find satisfying new careers; others find that the

wor |l d of work holds nothing for them Oten one ex-spouse's standard

® Phillips, note 4, ch. 5
10 Di Fonzo, note 7, ch 1.



of living rises while the other's plumets.! One partner's true
personal ity bl oonms when freed fromthe stifling constraints of
marriage; another's joy of life is snuffed out. A high divorce rate
insures that there are plenty of conplex blended famlies with

nmul titudes of step-children and ex-spouses.

This sort of highly dramatic material should be the subject of
countless filmscenarios, right along with such staples as ronmance,
| ove, marriage, and childbirth. After all, a pretty high percentage
of adults have been divorced at | east once; everyone else has friends
or relatives that have been divorced. A substantial percentage of
young peopl e have experienced their parents' divorce. Al of these
peopl e can enpathize with the travails of fictional characters whose
marri ages disintegrate. And they should, therefore, be willing to buy
tickets to dramatic or conedic novies that center on divorce.

These days, novies routinely dwell on the enotional and financia
prequel s and sequels to divorce. Divorce is the obvious and natura
platform for nunerous nodern filmstories. Nane your favorite: Living
Out Loud (1998) focuses on the |oneliness of a divorced woman; Husbands
and wives (1992) explores the struggles of two newy divorced coupl es;
As Good As It Gets (1997) deals with the difficulties of single
par ent hood; Music of the Heart (1999) features a divorced woman who, by
necessity, starts a fulfilling new career; Mrs. Doubtfire (1993)
centers on a father's unusual tactics to live with his kids; Stepmom
(1998) deals with the travails of two moms, the kids, and the dad; The
First wWives Club (1996) features a group of embittered ex-w ves out for

alittle revenge; a black wonan is abandoned by her husband for a

1 Weitzman claims that follow ng divorce, wves' standards of |iving
decreased by 73% and husbands' increased by 43% Leonore J. Weitznan,
THE DI VORCE REVOLUTION 337-56 (1985).



younger white woman in waiting to Exhale (1995). And there are
count| ess ot hers.
Il. THE HAYS CODE, THE PRODUCTI ON CODE ADM NI STRATI ON
AND THE TREATMENT OF DI VORCE
But it was not always such. The remarkable fact is that for
nmore than thirty years divorce was nearly blotted off the screen. From
1934 to 1968, Hol |l ywood worked under a systemof rigid self-censorship
Even though countless "wonen's novies" were made during those years, *?
the realistic treatnment of divorce was nostly off-limts.
Early efforts at governmental and industry censorship
Anmerican novie censorship has a long and painful history.®
During the silent era, sone cities (especially Chicago) engaged in
governnmental censorship of films.* During the 1920's, in the wake of
some spectacul ar Hol | ywood scandal s, nunerous state and | oca
governments mai ntai ned censorship schenes'® and many ot hers consi dered
whet her to adopt them Governmental censorship was entirely | ega
during those years. The Suprene Court held in 1915 that prior

censorship of filnms was constitutional since the novie business was not

12 Haskell, note 1 at 153-88.

13 see generally Richard S. Randall, CENSORSHIP OF THE MoviES (1968). Film
censorshi p can be viewed as one inportant part of a nmuch bigger story--
a century-long struggle between producers and consuners of popul ar
culture for control of its content. The struggle continues today with
battl es over television ratings or internet content. Many (but by no
means all) of the private pressure groups trying to control cultura
products are religiously based. See generally Francis G Couvares,
Hollywood, Main St. and the Church: Trying to Censor the Movies before
the Production Code, 44 Amer. Quar. 584 (1992).

14 Robert Skl ar, MoviE- MADE AMERI CA 30-32 (New York City), 126-32 (Chicago)
(1994); Randall, note 13, 11-13.

15 Censorshi p boards operated in eight states and about 90 cities,
frequently affecting filmdistribution for large regions. Mark A
Vieira, SININ SOFT Focus: PRE- CODE HoLLYwooD 8 (1999); Raynond Mol ey, THE
HAaYys OFFI CE 27-28, 53-56 (1945).



entitled to freedom of speech or press.!® This decision was not
overruled until 1952 %7

Around 1909, the novie industry engaged briefly in self-
censorship.® In the early 1920's, WIIl H. Hays,'® the director of the
newly fornmed Motion Picture Producers and Distributors of Anerica
(MPPDA), | obbied hard agai nst governnmental censorship and tried to
build bridges to various private groups interested in cleaning up the
movies.?® At first, Hays managed to co-opt these groups and to chil
the drive toward government censorship. At the sane tinme, he tried to
head off problens for the industry by persuadi ng studios to clean up

films or not to adapt certain books or stage plays into film?!

1 Mutual Film Corp. v. Ohio Industrial Conmission, 236 U S. 230 (1915);
Block v. City of Chicago, 239 IIll. 251, 87 N. E. 1011 (1909). See
Randal |, note 13 at 18-25; John Werthei mer, Mutual Film Reviewed: The
Movies, Censorship, and Free Speech in Progressive America, 37 Am J.
Leg. Hist. 158 (1993) (pointing out that prior to Mutual Film nobody
had even considered the possibility that novies nmight be entitled to
freedom of speech). In Mutual Film, the Court considered whether
Ohio's censorship statute violated the state constitution; at that
time, the Bill of Rights of the U S. Constitution did not apply to the
states. The Court thought that novies were no different fromcircuses
or other spectacles, conducted purely for profit. 1In the Court's view,
they had nothing in common with the press.

17 Joseph Burstyn Inc. v. Wlson, 343 U S. 495 (1952). The Court

i nval i dated New York's censorship statute which banned exhi bition of
films that were indecent, immral, inhuman, sacril egious, or would tend
to corrupt norals or incite to crime. Dictumin a 1948 case clearly
foreshadowed that Mutual Film would be overruled. United States v.

Par ampbunt Pictures, Inc., 334 U S. 131, 166 (1948). See Randall, note
13 at 25-32. Nevertheless, many state and | ocal censorship boards
remai ned in existence even after Burstyn to enforce obscenity | aws.

See Freedman v. Maryland, 380 U. S. 51 (1965) (setting forth procedura
protections that |icensing boards nust provide).

8 The National Board of Review of Mdtion Pictures consisted of a group
of lay people who screened all new filns | ooking for "obscenity," a
termthey considered self-defining. Sklar, note 14 at 31-32.

19 See Moley, note 15 at 32-51 for an account of Hays' personality, the
rationale for hiring himas the industry's leader in 1922, and the

rel ati onship of his organization to the filmindustry.

20 For an account of Hays' struggles with Protestant and Catholic
pressure groups, see Couvares, note 13.

2l Vieira, note 15 at 8, 14; Sklar, note 14 at 133, 154; Randall, note
13 at 16; Moley, note 15 at 59; Richard Maltby, "To Prevent the
Prevalent Type of Books:" Censorship and Adaptation in Hollywood, 1924-
1934, 44 Anmer. Quar. 554 (1992). Maltby recounts Hays' efforts to



Around 1927, pressure for governnment censorship began buil di ng
again. Religious groups becane nore fundamentalist in their
orientation and Hays' efforts to bring the industry's critics into the
tent began to fail. This trend coincided with the emergence of sound
films, which allowed fil mmkers to produce nuch nore shocking and
of fensive filnms than was possible with silent filmtechnol ogy. State
and | ocal censorship boards reacted accordingly, slicing films to
ri bbons. Theater owners protested about the content of the filns
(whi ch exposed themto |ocal censorship and boycotts).?® Antitrust
| egi sl ation or prosecution against the big studios becane a credible
t hreat.

Respondi ng to these om nous devel opnents, Hays promul gated a |i st
of "Don't's and Be Carefuls." in 1927.2 One provision called for
exerci sing special care in the manner in which certain subjects were to
be treated "to the end that vulgarity and suggestiveness may be
elimnated and that good taste nmay be enphasi zed." One of the subjects
that called for special treatnent was "the institution of narriage."”
The newly fornmed "Studio Relations Conmittee" (SRC), headed by Col one
Jason Joy, was charged with enforcing the 1927 Code. Despite Joy's
efforts, the 1927 Code was widely ignored and had little effect.? Once
nore, the industry was in trouble; government censorship was on the
ri se, Congress considered antitrust |egislation ainmed at the industry,

and religious groups were out for blood.?

prevent adaptation of inappropriate books or to sanitize thoroughly the
books that were adapted.

22 Couvares note 13 at 594-98.

2 The 1927 Code is reprinted in Vieira, note 15 at 214; Gerald Gardner
THE CENSORSHI P PAPERS: MoVl E CENSORSHI P LETTERS FROM THE HAYS OFFI CE 1934 TO 1968,
213-14 (1987).

2 Vieira, note 15 at 12-13; Sklar, note 14 at 174; Mdley, note 15 at
65-67; Jack Vizzard, SEE NO EViL: LIFE I NSIDE A HOLLYWOOD CENSOR 39 (1970).
2% Leonard J. Leff & Jerold L. Sinmons, THE DAME IN THE KI MONO: HOLLYWOOD
CENSORSHI P, AND THE PRODUCTI ON CODE FROM THE 1920'sS TO THE 1960's 8 (1990).



The adoption of the Hays Code and the Production Code Administration

In 1930, the "Hays Code" was born. It was drafted by Martin
Quigley, a respected Catholic layman and |ongtine activist for decency
in films, together with Daniel Lord, a Jesuit priest and dramatics
professor. Legendary M G M producer Irving Thal berg al so had a hand in
drafting the Hays Code. Hays pronptly embraced this docunment and the
MPPDA adopted it in March, 1930.2° Despite enforcement efforts by the
SRC, the Hays Code was ineffective. Filns remined sexy and viol ent
because the SRC had little actual power to change the creative and
financial decisions of producers.?

During the early 1930's, the Depression struck Hollywood |ike a
freight train. A great many people no |onger had any di sposable incone
with which to buy tickets. At the same tine, radio cut deeply into the

28 Ticket sales plunged.?® The large theaters owned

audi ence for novies.
by the big studi os becane white el ephants as audi ences dw ndl ed.
Meanwhi | e, the studios (as well as theaters) had to nake massive
capital investments in converting to sound.3® By 1933, several studios
were bankrupt and the industry was in disarray. |Infornmal enforcenent
of the 1930 Code was futile in such dire econonic conditions, because

the studios sinply could not resist the tenptation to produce ever nore

lurid filnms that might attract custoners into enpty theaters.

% Vieira, note 15 at 13-18, and Leff & Sinmons, note 25 at 9-12, have
good accounts of the conplex politics, as well as the colorfu
personalities, involved in the process of drafting and approving the
1930 Code. The Hays Code, and the official statement of reasons
supporting it, are reproduced in Vieira, note 15 at 214-18; Thonas
Doherty, PRE- CODE HOLLYWOOD: SEX, | MVORALITY, AND | NSURRECTI ON | N AVER CAN Q NEMA
1930- 1934, 347-64 (1999).

27 Leff & Simmons, note 25 at 13-54; Ml ey, note 15 at 68-76; Vieira,
note 15 at 18; Doherty, note 26 at 8, 106-07. In 1933, a proni nent
screenwiter asserted that "the Hays noral code is not even a joke any
nore; it's just a nmenory." |bid.

2 Doherty, note 26 at 34-37.

2 Ticket sales fell fromthe astounding I evel of 100 million tickets
weekly to 40 million before levelling off at 60 mllion. 1d. at 28.



Meanwhi l e, a variety of powerful pressures to clean up the novies
converged simultaneously. Catholic clerics disillusioned with
enforcenent of the 1930 Code fornmed the National Legion of Decency. 3
The Legi on credibly threatened nati onwi de boycotts of filns it
considered to be indecent or even of all filnms. A Catholic-Iled boycott
of Phil adel phia theaters virtually closed themdown. In April, 1934,
mllions of people (by no neans all Catholics) signed pledges to
observe the Legion's boycotts.% The Mtion Picture Research Council
rel eased its quasi-scientific study Our Movie-Made Children, asserting
that filnms were ruining the norals of young people.® State and |oca
censorshi p was becom ng ever nore intrusive and a federal censorship
regi me became a very real possibility.3

The industry caved. Hays announced formation of the Production
Code Adninistration (hereinafter referred to as the "PCA") which was
designed to enforce the 1930 Code through a rigid system of industry
sel f-censorship. This new scheme went into effect on July 11, 1934, 3

The PCA had absol ute power to approve, censor or reject novies made or

30 1d. 31-34.

31 Couvares, note 13 at 599-610, details the |long-terminvol venent of
the Catholic church with attenpts to control the content of fil ns.
Originally, Couvares notes, Hays found the Catholics nore congenia
than the Protestants because the Catholics opposed censorship

| egi sl ati on and because (unlike the Protestants) they usually spoke
with a single voice. However, the relationship became nore adversaria
in the late 1920's and worsened in the 1930's when the Church deci ded
t he Hays Code was not being enforced. Particularly harnful was a
tremendous controversy over the film The Callahans and the Murphys
(1927) which was viewed as disparaging to the Irish as well as to the
Chur ch.

82 sklar, note 14 at 173; Mdley, note 15 at 80-81; Doherty, note 26 at
320-22; Vieira, note 15 at 172.

33 Doherty, note 26 at 322-23; Sklar, note 14 at 134-40.

34 Doherty, note 26 at 323-24. In addition, a newly established federa
agency, the National Recovery Adm nistration (NRA), threatened to

regul ate the content of pictures along with all econom c aspects of the
i ndustry. I1d. 323. See text at note 47-49 for further discussion of

t he NRA.

35 See Vieira, note 15 at 191-93 for a vivid description of the events
surroundi ng the formati on of the PCA

10



di stributed by the studios.3 The PCA was headed by one of Hays'

enpl oyees, a tough and able Catholic |ayman named Joseph Breen. Breen
who was well versed in all aspects of the notion picture business, ran
the PCA from 1934 until 1954.% The 1934 announcenent |aunched a system
of industry self-censorship that lasted 34 years. During rmuch of that
period, producers could do little but accept the PCA's decisions, since
it was inpossible to get financing for an unapproved project or to

rel ease a picture that |lacked the PCA seal of approval .

The PCA exerci sed power over all phases of the film production
process. It reviewed the decision to acquire a particular book or
stage play for adaptation; it often reviewed the basic story before the
scipt was witten; it would scrutinize every word of the script, often
demandi ng del etion of |ines, scenes or action. Double entendres or
sexual references were ruthlessly pruned. There were further
conferences during production so that any changes made in the script,
as well as lyrics, costumes and sets, could be observed and passed on.
Producers woul d often shoot "protection shots" of particular scenes in
order to have a backup if the censors denmanded del eti on of the
preferred version. The finished version was previewed by the same two
staff nmenbers who worked on the script and a third nmenber who cane to

it with a fresh mnd. The censorship process often triggered arduous

% The only appeal fromthe Office's rulings was to the full board of
directors of the MPPDA in New York. This group consisted of financia
rat her than production people who were anxious to avoid of fendi ng
public tastes. Appeals were rare and sel dom successful. Doherty, note
26 at 325-27; Vizzard, note 24 at 54.

37 Breen's background and personality are discussed in Vizzard, note 24
at 45-56; Mdley, note 15 at 79-80, 89-90. Breen had worked for Quigley
(co-author of the 1930 Hays Code) before Hays hired him and i ndeed was
sonmet hing of a double agent. Vizzard clainms that Breen, while enpl oyed
by Hays, played an inportant role in organizing the Legion of Decency
whose boycott threats hel ped bring on the PCA

% |n addition, the studios agreed to pay |iquidated danages of $25, 000
if they released a filmw thout a seal. The |iquidated damage

11



and heated negotiati ons over plot or dial ogue or the amount of visible
femal e anat ony. %

Breen and his staff reviewed each and every filmw th what seens
to us today an incredible attention to detail. As Gerald Gardner
wites:

The Code becane the Bible of Joe Breen and his disciples at the

Hays office. After reviewing a screenplay for a forthcom ng

film.. Breen would cite the code as holy wit. In its nane

m ni sters would be turned into | aynen, fade-outs would be turned

to di ssolves, lines of dialogue woul d di sappear, scenes woul d be

nmoved from bedroons to patios, prostitutes would be turned into
dancers--all in the name of adherence to the code.“

Despite initial resistance, the novie industry cane to enbrace
the Code and the PCA. * While producers found it annoying and
i nconvenient to deal with the censors' demands, the status quo had its
advant ages. For one thing, if a filmcame arnmed with the PCA's seal of
approval, state and | ocal censorship boards were likely to | eave it
al one. The Catholic Legion of Decency, and other religious or secular

pressure groups, were unlikely to conderm the film At |east sone

provi si on agreenent was quietly dropped because of antitrust concerns.
Mol ey, note 15 at 83; Vizzard, note 24 at 54.

% Mol ey, note 15 at 92-95.

40 Gardner, note 23 at xx. Gardner's book consists entirely of
correspondence and nmenoranda fromthe PCA' s files concerning

Hol | ywood' s nost beloved filnms. As Gardner puts it, "when one reads
the letters fromthe Hays Office to men |ike Louis B. Mayer, Jack L.
Warner, and Harry Cohn, one can picture these autocrats thrashing about
i ke hooked marlin, as the censors gutted the nost dramatic ingredients
fromtheir nost prized and profitable pictures.” 1d. xvi. Leff and

Si nmons' chapter on Gone with the Wind (1939) is an anusing and
enthralling account of the struggles between Breen and David O.

Sel zni ck over countless details in that classic film Leff & Sinmmons,
note 25 ch. 5.

4 Oodd as it seens to us today, there was relatively little conplaint
fromfilmcritics or the general public about novie censorship. Sone
specul ate that censorship was pal atabl e because peopl e believed that

12



foreign censorship boards also deferred to the PCA %2 In short, the
Hays Code was great public relations for an industry that badly needed
an image facelift. Even nore inportant, the cleaned-up pictures, |ed by
Shirley Tenple novies and fil ns based on great novels, also cleaned up
at the box office; the studios started earning big profits despite
Depression conditions for everyone else.*® Al this insured the
stability of the censorship schene for many years.
The PCA as a self-regulatory administrative agency

In many respects, the PCA functioned |ike a governnent regul atory
agency. A nunber of inportant federal agencies, such as the Interstate
Conmer ce Conmi ssion, the Federal Trade Conmi ssion and the Federa
Communi cati ons Comm ssion, were created prior to the 1930's. Congress
i ntended these agencies to solve particular econom ¢ and soci a
probl ems that could not be adequately dealt with through the nmarket,
the common |aw, or existing governnent departments.“ Under prevailing
adm nistrative law theories of the time, the way to solve probl ens of
this sort was by turning themover to experts, granting the experts
broad di scretion, and shielding the experts frompolitical influence
and judicial meddling.% The pre-New Deal agencies provided the nodel to
whi ch President Roosevelt and Congress turned to solve the probl ens of
the Great Depression. Under the New Deal, such traditionally market-
oriented functions as corporate finance, |abor relations, agricultura

pricing and production, banking, and many others fell under federa

the Iibertinismand noney-grubbing of the 1920's had precipitated the
Depression. Doherty, note 26 at 47-50; Vizzard, note 24 at 38-39.

42 Often, Breen's letters sinply pointed out the idiosyncratic rules
mai nt ai ned by foreign censorship boards so that scripts could be
rewiten before production began

4 Doherty, note 26 at 335-36.

4 See James M Landis, THE ADM NI STRATI VE PROCESS CH. 1 (1938).

4% gSee generally Richard B. Stewart, The Reformation of Administrative
Law, 88 Harv. L. Rev. 1667, 1676-88 (1975), discussing the failure of
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government control. Congress |aunched Social Security and the WPA put
mllions of people to work.

Shortly before the creation of the PCA, the National Industria
Recovery Act of 1933 (NI RA)“ placed all of Anmerican business (including
the novie industry) under the control of a single adm nistrative
agency--the National Recovery Admi nistration (NRA).* NRA functioned by
adopti ng codes regul ating the business practices and | abor rel ati ons of
entire industries. Usually these codes were first negotiated within
particul ar industries and were then rubber-stanped by NRA. Thus the
Hays Code and the PCA functioned in a manner simlar to a regul atory
agency, particularly one adopted under NIRA. While N RA soon was
i nval i dated by the Suprene Court,* the novie industry's production code
remai ned in effect for 34 years.

The PCA that administered the Hays Code was, of course, an
instance of private self-regulation rather than governnent regul ation.
However, the public-private difference is | ess sharp than m ght appear
at first glance. Although we inagine that industry always resists

governnment regulation, this is often not the case. Many governnent

the "expertise" nodel to legitimte broad del egati ons of legislative
power to adm ni strative agenci es.

4 48 Stat. 195.

4 Films of the time often display the NRA's blue eagle.

48 Schechter Poultry Corp. v. United States, 295 U S. 495 (1935) (N RA
invalid both as an unlawful del egation of |egislative power and because
it exceed Congress' power under the comerce clause). By this tine,

NI RA was wi dely regarded as a cunbersone failure; it probably would
have been repealed if the Suprenme Court had not invalidated it. See
Robert L. Rabin, Federal Regulation in Historical Perspective, 38 Stan.
L. Rev. 1189, 1254-57 (1986).

4 gelf-regul atory regi mes have been very comon in the comunications

i ndustry. See Angela J. Canpbell, Self-Regulation and the Media, 51
Fed. Comm L. J. 711 (1999) (evaluating self-regulation of radio,

tel evi sion, com ¢ books, and video ganmes as well as novies); N na C

Lei bman, LI VING ROOM LECTURES 105-13 (1995) (self-regulation in television
i ndustry). For a discussion of self-regulatory adm nistrative bodies
and the role of professionalismin their formation, see generally Jody
Freeman, The Private Role in Public Governance 79-83, forthconing
N.Y.U L. Rev. (2000).
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agencies are created with the enthusiastic support of a particular
i ndustry. The industry may seek regulation to bring order to
di sorderly markets or to |limt conpetition. It may accept regul ation
to fend off private litigation or to head off an even nobre intrusive
regul atory schene than the one actually adopted. For exanple, the FCC
was created in 1927 with the enthusiastic backing of the radio industry
to bring order out of chaos on the airwaves and to protect the
i nvest nent of established broadcasters frominterlopers.®

The nmovie industry created the PCA for similar reasons.® It
viewed self regulation as a lesser evil than state, local, and foreign
government censorship or boycott threats by the Legion of Decency. In
addition, the industry was inpelled by nore noble concerns of
prof essionalisnm nmany in the business felt a genuine inpetus to start
putting out better pictures and getting rid of some of the sex and
vi ol ence typical of the early 1930's. Such pictures mght inprove the
i ndustry's inmage and bring people back into the theaters. The industry
believed that a tightly adm nistered regulatory scheme was the only way
to achieve this goal, because unnmitigated conpetition produced a "race
to the bottom" In an unregul ated environment, studios had an
irresistible inpulse to release ever nore sleazy or violent pictures. >
This is a perfect exanple of the sort of market failure that frequently

led to the creation of new regul atory agencies.

50 Radi o Act of 1927, 44 Stat. 1162 (1927); Thomas G Krattenmacher
COMMUNI CATI ONS LAW AND POLICY 3-12 (1994).

51 bviously, a key elenent in formation of the PCA was that the

i ndustry was oligopolistic; it consisted of a relatively small nunber
of studios, all of which subscribed to the idea. Since the studios also
controll ed nost of the first run theaters, they were able to bring the
i ndependents on board as well. In the present environnment of weak
studi os, independently owned theaters, and independent film production
it would be infinitely nore difficult to initiate a self-regulatory
censorshi p schene.

52 Doherty, note 26, ch. 5 discusses the conpetition between studios in
the early '30's to produce ever nore lurid pictures.
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Li ke a governnent regul atory agency, the PCA was created by and
drew its powers froma docunent of superior authority. The formal
decision in 1934 by the MPPDA to |aunch the PCA del egated regul atory
power to that body; the 1930 Hays Code established the policies it was
to enforce. Like nmany adm nistrative agencies, the PCA adopted
interpretive rules to supply guidance in areas where the Code was
uncl ear.® Like government |icensing agencies, the PCA staff reviewed
all scripts and negotiated changes with producers.> Like an
adm ni strative judge, Breen and his successors adjudicated di sputes
between the staff and producers that had not been resolved through such
negoti ations. % The PCA kept careful records of each of its decisions in
order to mmintain consistency; thus it used a sort of common-I|aw
precedent systemin its infornmal adjudication.% An appellate nmechani sm
exi sted whereby producers could appeal the PCA's rulings (although the
right to appeal was sel dom exercised and still |ess often successful).®
And |i ke governnent agencies with power to issue |licenses, zoning
approval s, or cease and desist orders, the PCA had the power of
coercion; it enforced its decisions by denying a certificate to

unapproved productions. Thus the PCA, a private self-regulatory body,

53 See Vieira, note 15 at 219 for a sanple of Breen's interpretive
rules. See also text at note 73 for treatnent of Breen's interpretive
rul e about divorce.

5 Indeed, the PCA's functions were much nore bureaucratic and intrusive
than those carried out by typical state and | ocal governnent censorship
boards. Governnent boards nornmally becane involved in the censorship
process only by viewing conpleted filns and then granting or refusing

to grant permits or demanding cuts. See Randall, note 13 at 81-111 for
description of the operations of state and | ocal censorship boards.
% Breen wote: "W like to think that the decisions of the Production

Code Administration are, in reality, the decisions of a private
judicial tribunal, duly instituted and enpowered to interpret a set of
fundanental |aws. These decisions, even as the decisions of public
courts, have the force of law for the industry and are carefully
considered in adjudicating subsequent cases." Leff & Simons, note 25
at xiii-xiv.

% Vizzard, note 24 at 10.

57 See note 36.
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functioned with all the bureaucratic rigidity and coercive power of a
government regul atory agency.
The Decline and Fall of the Hays Code

In the 1950's, the Code becane steadily |less effective. During
t hat decade, the novie industry was |osing the audience war to
tel evision; novies had to of fer something that audi ences couldn't see
on the small screen. Moreover, foreign filnms dealing nore explicitly
with sex were freely exhibited at art theaters without the PCA's sea
of approval. |In 1952, the Suprene Court invalidated governnent
censorship of novies, ® thus renoving one of the main reasons for the
establ i shment and mai ntenance of the Code. In 1953, United Artists
rel eased Otto Preminger's The Moon Is Blue W thout the PCA' s seal ;% the
filmdid well economically, which shattered the belief that a ngjor
producti on was doormed without the seal. Breen retired in 1954; the new
PCA director, a long-tinme staffer naned Geoffrey Shurl ock, was |ess
censorious and nore flexible than his predecessor.® The Code was
revanped and |iberalized in 1956 and again in 1966, % by which tine an

i ncreasi ng nunber of pictures produced by nmjor studi os were being

58  See note 17. The 1948 Paramount antitrust decision which opened up

the industry to i ndependent producers and theater owners al so weakened
t he Code structure. United States v. Paramount Pictures, Inc., 334 U S
131 (1948). Paramount created new players who mght be willing to
produce or exhibit filnms wthout the PCA seal. Randall, note 13 at 200;
Roy Eugene Bates, Note, Private Censorship of Movies, 22 Stan. L. Rev.
618, 620 (1970).

% Vizzard, note 24 at 151-58; Randall, note 13 at 208-09; Leff &

Si mons, note 25, ch. 9. Premi nger also directed The Man with the
Golden Arm (1956) which again was rel eased w thout the seal and
succeeded at the box office.

80 Shurlock's relaxed attitude triggered a severe schi sm between the PCA
and the Catholic Legion of Decency. Vizzard deals extensively with
this conflict. Vizzard, note 24 at 190-264.

61 Randal |, note 13 at 201-04. The 1966 revi sed code did not contain
the | anguage about protecting the sanctity of nmarriage. Possibly,
Divorce American Style (1968), discussed in text at notes 105-08, is an
exanple of a filmthat could be nade under the 1966 Code revisions but
not under earlier versions.
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rel eased without the PCA's seal of approval.® The PCA's system of
sel f-censorship lingered on until 1968 when recently appointed industry
czar Jack Valenti finally ditched it in frustration.® Valenti put in
pl ace the ratings system a descendant of which survives today. %
Divorce and the Hays Code

Today, the Hays Code, if renenbered at all, is associated with
the idea that novie crine (unlike the real thing) could never pay. We
chuckl e at the Code's restrictions on the explicit discussion or
depiction of sex or of the absurd degree of pre-marital chastity that
the PCA insisted on. Married couples appeared only in separate beds®
and bat hroons seened to lack toilets.® But the rules prohibiting
explicit treatnment of sex never prevented the novies fromdealing with
sex. % Things had to be suggested, not spelled out, but everyone

under st ood what was happening. The censors required only that the

62 Randal |, note 13 at 205 (39 filns produced by major studios were
rel eased wi thout the seal of approval during a three-year period in the
1960's). According to Randall, id. at 209, from 1960-64 only about

22% of the total nunmber of films exhibited in New York had the PCA sea
of approval ; however, the PCA nmintained that filns with the sea
accounted for close to 90% of total gross donestic receipts. Foreign
films, independent productions, and nudie filns were anong the many
that were never submitted for code approval during the 60's. Sonetines
unapproved films were rel eased through subsidiaries of the studios so

t hat everyone could maintain the pretense that the studios stil
conplied with the Code. Vizzard, note 24 at 342.

63 Vizzard provides a hunorous account of the last days of the Code,
with particular reference to the treatnent of oral sex. Vizzard note
24 at 329-48.

64 See Richard M Msk, Motion Picture Ratings in the United States, 15
Cardozo Arts & Ent. L. J. 135 (1997); Sklar, note 14 at 294-97;

Doherty, note 26 at 344. In fact various rating systens had | ong been
in effect, sone supported by the filmindustry. Randall, note 13 at
181- 98.

8 The separate bed rule was inposed by the English censors, and the PCA
enforced it as an accommodation to its British counterpart. Vizzard
note 24 at 114.

% For discussion of the toilet rule, see Leff & Simmons, note 25 at
150-51.

57 The Code provided: "No filmshall infer that casual or prom scuous
sex rel ationships are the accepted or comon thing. Adultery and
illicit sex, sonetines necessary plot material, shall not be explicitly
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subj ect be treated discreetly and that those who engaged in extra-
marital sex somehow be punished for it. This was an exanple of the rule
of "conpensating val ues" which was a nmai nstay of Code enforcenent.
Under the "conpensating val ues" approach, crinme or illicit sex could
occur but those who engaged in it had to receive retribution.

Crime and sex, handled with discretion, remained pernissible
subj ects for the novies--how could it be otherwi se? But there was a
group of subjects that were wholly ruled out as thematic material. As
I ong-tinme PCA staff nmenber Jack Vizzard put it, "The Code was an
i nstrument designed to present reality on the screen not as it was, but
as it should be. |Its purpose was to protect audiences fromthe reality
out of which they entered the theater, and into which they were going

n 69

to return. The forbidden subjects included abortion, niscegenation,

0 as well as divorce. These forhbidden

contraception, or honobsexuality,
themes clearly reflect Catholic teachings--hardly a surprising
observation considering the identity of the authors of the Code and the

reasons for its adoption. "

treated, nor shall they be justified or made to seemright and

perm ssible."

68 See Vieira, note 15 at 219 (quoting the Office's annotations relating
to conmpensating noral values); Gardner, note 23 at xviii; Sklar, note
14 at 174; Mley, note 15 at 101; Doherty, note 26 at 11

8 Vizzard, note 24 at 20.

" For exanple, the Code provided that "the subject of abortion shall be
di scouraged, shall never be nore than suggested, and when referred to
shal |l be condemmed... a story nust not indicate that an abortion has
been performed. The word 'abortion' shall not be used." Under the
1956 Code revision, abortion could be referred to if clearly condemed.
Lei bman, note 49 at 98. On the subject of honpbsexuality in film see
W lliam N. Eskridge, Jr., Law and the Construction of the Closet:
American Regulation of Same-Sex Intimacy 1880-1946, 82 lowa L. Rev.
1007, 1078-80 (1997).

* Doherty, note 26 at 6-7; Randall, note 13 at 206-13. Daniel Lord, a
Catholic priest and one of the authors of the Hays Code, wote in a
1931 letter conplaining about |ax enforcenent of the Hays Code: "The
stories are now concerned with problenms. They discuss norals, divorce,
free |l ove, unborn children, relationships outside of marriage, single
and doubl e standards, the relationship of sex to religion, marriage and
its effects upon the freedom of wonen. These subjects are
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If a normative position is needed in this article, here's mne
reasonabl e people can differ about the appropriateness of self-
regul atory censorship that is intended to insure discreet, tastefu
treatment of thenes |ike sex and violence or to prevent unduly
tastel ess | anguage. Cbviously, the contenporary filmrating systemis
a mlder version of industry self-censorship; it is appropriately
designed to grade pictures according to the degree of explicit sex,

vi ol ence, and | anguage. The rating system hel ps consuners nake
intelligent choices between filnms and hel ps keep children away from

i nappropriate pictures. But | object to censorship that rules out
serious treatment of inportant issues because a particular religious
group wants to keep those issues off the screen. During the years the
Code was in effect, filmwas by far the nost inportant instrunentality
of popular culture. Divorce is a commopn and |egal form of human
behavi or, one which filmmkers are entitled to treat imaginatively.
Simlarly, audiences are entitled to choose filnms dealing with this
aspect of human rel ati onshi ps.

The ban on serious treatnment of divorce thenes was not explicit
in the Hays Code. It was derived fromthis |anguage: "the sanctity of
the institution of marriage and home shall be upheld.” The sanctity of
marriage provision was interpreted by the PCA to nean that people
normal ly didn't get divorced in the novies. |f absolutely necessary,
di vorce coul d occur; under Breen's guideline, divorce was pernitted
"only for sound reasons, as a last resort, and never lightly or
flippantly."’? As an exanple of the PCA' s attitude toward divorce

consi der the comments made in reference to whether a filmcould be

fundamentally dangerous." Quoted in Vieira, note 15 at 55 (enphasis
added) .
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adapted from a book called The Divorce of Marcia Moore. The PCA
strongly disapproved of the project because the book "sets forth the
proposition that divorce is the desirable solution for marita

mal adj ustnents... This basic concept, coupled with the |ight attitude
toward marriage and its obligations and the acceptance of adultery, al
add up to a flagrant violation of the provision of the Code which
requires that the sanctity of the institution of marriage should be

uphel d. " 73

Needl ess to say, the studi o abandoned the idea of nmaking a
filmfromthis book.
I'1'l. DIVORCE IN THE PRE- PCA ERA
At | east sonme of the unpleasant aspects of marital disintegration
and divorce were shown sem - realistically in pre-1934 films. A large

nunber of silent filnms dealt with i ssues of marital breakdown, sexua

infidelity, and divorce.”™ Early films in the sound era were

2 Mpley, note 15 at 107. For treatment of divorce on television, see
Lei bman, note 49 at 106 (under 1962 TV code revision, justified divorce
was permi ssible thematic material).

7 Letter from Stephen S. Jackson to Harold Melnikes, April 21, 1948.
Simlarly, in commenting on The New Divorce, another picture that was
never made, Breen wrote that the "entire dialogue, in which discussion
of divorce is treated for conedy, is objectionable, on the ground that

it weakens respect for the institution of narriage." Letter from Breen
to John Hamel |, June 19, 1936. In commenting on Gentleman's
Agreement, Breen wrote: "It is regrettable that the synpathetic |ead

in your story should be a divorced woman. W have steadfastly made a
practice of urging that such characterizations be om tted whenever
possi bl e for the general good and welfare of the industry. Qur
feeling is based upon the fact that, by having your synpathetic |lead a
di vorced woman, your story inevitably carries the flavor of acceptance
and a tacit justification of divorce. W have, of course, steadfastly
refused to approve stories which contained an outright justification of
di vorce, and have endeavored to approve divorce in notion pictures only
when it was obtai ned agai nst the wi shes and generally over the
objection of the synpathetic lead." Letter from Breen to Darryl
Zanuck, March 21, 1947, quoted in Gardner, note 23 at 179. Sonehow
Zanuck prevailed on this point. Kathy Lacey's prior divorce is

di scussed freely throughout the film

74 Sklar, note 14 at 92-94: Charles Misser, Divorce, DeMille and the
Comedy of Remarriage, in Kristine Brunovska-Karnick and Henry Jenkins,
CLASSI CAL HoLLYwooD COMEDY 282-313 (1995). The subject index to the
American Filmlnstitute Catal og of Motion Pictures Produced in the
United States lists 171 filnms dealing with divorce from 1911-20 and 182
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exceptionally candid about issues relating to gender roles and
sexual ity whether nade before or after adoption of the 1930 Hays Code.
Wonmen who engaged in premarital or extramarital sex, or who nade use of
their sexual powers to get ahead, were not always punished for their
m sdeeds. 7

Marital breakdown and divorce appeared frequently in the sound
films of the early 30's.”® In the aptly named The Divorcee (1930), for
whi ch Norrma Shearer won an Acadeny Award, Jerry and Ted have a | ove
marriage. Ted ruins it with a casual infidelity that Jerry discovers.
He assures Jerry that his infidelity meant nothing, but when she
reci procates and tells himit nmeans nothing, he can't tolerate it and
wal ks out--a powerful assault on the double standard. Jerry tells him
that "fromnow on, you're the only nman in the world ny door is closed
to. "7’

Ted's desertion is followed by a typical New York coll usive

divorce. ™ Jerry follows up her threat by beconming a prom scuous party

films dealing with divorce from1921-30. In many silent films,
particularly those made by Cecil DeMIle, divorce followed marita
breakdown and was treated as an acceptable, even positive course of
action. The spouses sonetines but not always got back together in the
end. Ernst Lubitsch's The Marriage Circle (1924) is a good exanple of a
di vorce for keeps. A married couple, Josef and Mtzi Stock, despise
each other. Mtzi carries on an affair with Franz, her best friend s
husband. Josef gathers the evidence of her fling and divorces her
Franz goes back to his wife and Mtzi takes up with Franz's business
partner. This story would becone unthi nkable after 1934.

> See generally Doherty, note 26; Vieira, note 15. Just a few titles
fromthese refreshingly candid filnms: Baby Face (1933), Red Headed
Woman (1932) , Blonde Venus (1932), A Free Soul (1931) , Female (1933),
The Single Standard (1929).

6 According to the subject index to the AFl catal ogs, note 74, 98
films dealt with divorce from 1931-33 (an average of 33 per year) and
36 dealt with divorce in 1934, the year the PCA cane into existence.
" The SRC objected to this particular line of dialogue but it stayed
inthe film Letter fromJason Joy to Irving Thal berg, March 7, 1930
The Divorcee i s discussed in Vieira, note 15 at 19. The fil m was

rel eased only a few weeks after adoption of t

he 1930 Code.

® puring this era, New York |aw pernmtted divorce only upon proof of
adultery. As a result, npst people who wanted divorce did so through
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girl (which doesn't seemto interfere nmuch with her career as a
busi nesswonmen). Ted struggles as a journalist, finding little
happi ness and noving to Paris. Tiring of her glanmorous flapper
lifestyle, Jerry starts an affair with Paul, an old friend who is
trapped in a loveless marriage to Dorothy. Jerry and Paul plan to
marry after Paul's divorce. But the need for Hollywood happy endi ngs’®
overtakes this quite realistic post-divorce scenario. Jerry feels it
woul d be wwong to deprive Dorothy of her husband. Overconme by guilt,
she breaks it off and travels to Paris to reconcile with Ted.

Despite the happy ending, The Divorcee attacked with gusto a good
many of the social concerns of the late-twenties, such as the sexua
doubl e standard, casual infidelity, and quickie (and fraudul ent)

di vorce under the adultery-only standard foll owed in New York. The

default decrees based on perjured testinony and fraudul ent posed

phot ographs. Phillips, note 4 at 218. |f an adulterous spouse w shed
to resist another's petition for divorce, the defendant could prove
"recrimnation," nmeaning that the plaintiff had also commtted

adul tery. The ironic result was that if both spouses had been
unfaithful, they had to stay married to each other! Since Ted and
Jerry's divorce was collusive, however, no recrimnation defense was
of f er ed.

™ Conceivably, the newy adopted Hays Code influenced the films
ending. Irving Thal berg, one of the drafters of the Code, produced the
film Because the divorced couple reunited, it can be argued that the
fil mmanaged to navigate around the constraints of the Code.

Anot her pre-Code divorce/remarriage story is what Price Hollywood
(1932), the hard-edge precursor for the soggier but better known A Star
is Born (1937). In the 1932 version, the novie star nmarries and is
di vorced (while she's pregnant) by a rich polo player who can't stand
her lifestyle. The divorce was interesting and realistic; the softbal
remarri age ending was not. In the 1937 version, in which the star
marries her alcoholic nentor, there's no divorce.

8 Ot her pre-Code novies dealing in a candid manner with issues relating
to marital disintegration and divorce include The Possessed (1931)
(lawyer's nasty divorce causes himto reject marriage in future

rel ationshi ps); Red Headed Woman 1932 (casual infidelities lead to

di vorce; bad girl sleeps her way to the top; but the nice people do
remarry in the end); Divorce in the Family (1932) (harsh effect of
nmother's remarriage on small child); Ccall Her Savage (1932) (bad gir
makes unwi se nmarriage, gets divorced); A Bill of Divorcement (1932)
(wife gets divorce and remarries after husband has been in nenta
institution for 15 years); The Champ (1931) (divorce |eaves washed up
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filmfrankly describes post-divorce prom scuity on the one hand and
post-di vorce alienation on the other, as well as the econom c success
of one partner and the econonmic troubles of the other. This story is
especially pointed because of the gender inversion (the woman has an
active social life and econonic success; the man is alienated and | oses
his job). The issue of whether marriage should be a | oveless lifelong
comm tment for nutual support (Paul and Dorothy) or a vehicle for

happi ness, love and fulfillnment (Ted and Jerry) is an inportant subtext
of the film-and it offers support for both views. Needless to say,
the filmdoesn't deal with every divorce-related problem it's
convenient that Jerry has no noney problens and isn't tied down with
children. The Studio Relations Committee expressed |ittle concern with
the filmin 1930, 8 but when the issue arose of remaking it in 1940
Breen vetoed the idea.® This differential treatment of The Divorcee
clearly indicates the contrasting attitudes toward di vorce-oriented
themes of the pre- and post-1934 censorship regines.

Simlarly, in Born To Love (1931), Doris finds herself pregnant
after a fling with Barry, a handsone soldier on |eave in London during
the War. Thinking Barry is dead, she agrees to marry the aristocratic
Wl fred who gives the baby his nane. Unexpectedly, Barry returns from
the War. Doris allows WIlfred to think (wongly) she commtted
adultery with Barry; he divorces her with catastrophic consequences.

WIfred gets exclusive custody of the baby® and Doris is thrown out on

boxer with little kid); Private Lives (1931) (divorced couple remarry
new spouses but ditch them and run off together).

8 Letter from Jason Joy to Irving Thal berg, note 77.

82 Letter fromJoseph |. Breen to Val Lewton, March 23, 1940. Breen
said that the filmcould never be approved because it condoned
adultery. He also observed that the film had been cut to shreds by
state and | ocal censorship boards.

8 By this time British courts had | ong abandoned the rule (followed
well into the 19'" century) that the child is the property of the
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the street. While the plot of Born to Love is creaky and the novie is
in no way menorable, the issues it dwells on are genuine. |Is marriage
for appearances, conveni ence, support of children, and stability (as
Wlfred sawit)? O is it for love, passion, and fulfillnment? Wen
the two visions of marriage conflict, and divorce follows, famly |aw
principles that decide property and custody issues according to fault
can produce devastatingly unjust results.?8

Before | eaving the wonderful subject of pre-1934 filns, we
mustn't overl ook the delicious Frank Capra conmedy Platinum Blonde
(1931) in which streetwi se reporter Stew Smith finds himself married to
t he gorgeous and super-rich Ann Schuyler. How do the fil mmakers
deliver Stew out of this ill-starred marriage and into the arns of the
equal | y gorgeous but far nore appropriate Gall agher, his reporter
buddy? Wth a divorce? Well, of course!?®

V. DI VORCE UNDER THE CODE

father. The custody determination in the filmwas undoubtedly based on
the nother's supposed fault.

8 For discussion of fault divorce in the novies, see text at notes 145-
49. SRC head Jason Joy objected to Born to Love. Joy suggested that
Doris and Barry be secretly married so their child would be legitimte.
However, these objections canme after production was nearly conpl eted
and they were ignored. Letter from Jason Joy to Charles Rogers, Feb

13, 1931.

8 Herrick library files indicate that Platinum Blonde was never
submitted to the SCA. See SCA nmenorandum of Novenber 4, 1931. |
encountered several other exanples of serious pre-PCA filnms involving
divorce. In The Rich are Always With Us (1932), Caroline is a wealthy
woman betrayed by her husband Greg with a younger woman. After their

di vorce, Caroline continues to help Greg but she marries Julian who has
al ways | oved her. |In Chained (1934), there are two divorces. Richard
Field is arich older man with a younger m stress, Diane Lovering.
Oiginally Ms. Field refuses to give Richard a divorce so he can marry
Di ane, but she finally relents and divorces himin Reno. Later, Richard
agrees to a second divorce so Diane can marry her new true | ove, M ke
Bradley. This filmwas released in August, 1934, but the Herrick
ligrary has no file for the film In Reno (1930), Nevada di vorces are
treated as routine human behavior. The divorce of the virtuous Felicia
and the contenptible Alex turns into a dirty fight over which of them
committed adultery. |If Feliciais at fault, she | oses custody of her
little boy. However, Alex is killed in a car crash before the divorce
decree is entered.
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Surprisingly, two very early filns of the PCA era dealt candidly
Wi th divorce issues--0ne More River (1934) and The Gay Divorcee (1934);
they were the first and virtually the last films to do so for three
decades.

One More River, a filmdirected by Janmes Whal e and based on a
cont enporary book by John Gal sworthy, proved to be one of the best
divorce pictures of all tinme. In this film set in England around
1930, Lady Claire Corven | eaves her sadistic husband Sir Gerald in
Ceyl on because of physical abuse. She cannot divorce himbecause she
cannot prove he commtted adultery.® She returns to London and lives a
cel i bate existence although she spends a great deal of time with Tony
Croom who adores her. Tony is charm ng but has neither nmeans nor a
job. Gerald returns to win Claire back; when she spurns him he rapes
her. Gerald hires a detective who trails Claire and Tony and gathers a
good deal of evidence that they spent a |lot of tine together under
suspi cious circunmstances. Gerald then sues Claire for divorce, nam ng
Tony as co-respondent.

Gerald and Claire square off in a crackling divorce trial--
per haps the best ever done in the novies. Strangely, Claire will not
testify about the spousal abuse that drove her away from Gerald. She
al so declines to testify that Gerald raped her in London, even after he
brings up the incident to show they were "reunited" in marriage.
Evidently, Claire is constrained by her owmn shame as well as fear of
bad publicity--very real concerns for prom nent people enneshed in
divorce during the fault era. The jury finds Claire and Tony guilty of

adultery and grants Gerald a divorce. At the end, it appears Caire

8 The 1923 reformin British divorce law left adultery as the sole
ground, although it at |east equalized the positions of men and wonen.
Not until 1937 were the grounds extended to desertion, cruelty, and
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and Tony will wed. In letters witten both before and after the PCA
schenme cane into effect, Breen approved this filmafter requiring that
the sadi sm el ement be greatly downpl ayed.® But the Catholic Legion of
Decency condemmed the film because of its explicit and thorough
treatment of divorce. Breen apologized to Carl Laenmm e about this
result, since the raison d etre of the PCA was to prevent either the
Church or governnment censors frominterfering with distribution of
films that the PCA had certified.® After oOne More River, Breen never
agai n made the m stake taking divorce lightly.

The Gay Divorcee exam ned and effectively spoofed fault-based
divorce. Primarily a vehicle for the heavenly dancing of Fred Astaire
and G nger Rogers, the filminvolved an i nept London solicitor trying
to engineer a collusive divorce. Mm d ossop fakes an adul terous
liaison so she can shed her boring husband Cyril who won't agree to
divorce. 8 The schene gets hopel essly snarled, as Mmi nistakes Guy for
a professional gigolo. The story does not neet the requirenents of
Breen's guideline: Mm and Cyril's marriage was not bad enough to
justify divorce. It involves collusive divorce, which was itself a
f or bi dden subject.® Mreover, Mn successfully ditches Cyril and
becomes free to marry Guy. Contrary to the "conpensating values" rule,

nobody is punished for disregarding the sanctity of marriage.® The Gay

insanity as well as rape, sodomy, or bestiality. See Phillips, note 4
at 191-93.

8 Letters fromBreen to Harry Zehner, April 10, 1934 and July 27, 1934.
8 Letter fromBreen to Carl Laenmm e, August 17, 1934. See Vieira, note
15 at 193.

8 Of course, this premse is absurd. To get a divorce, Mm needs to
show that Cyril was at fault, not be at fault herself.

% See correspondence relating to Born to Love, letter from Joseph |
Breen to Merian Cooper, April 26, 1934 (collusive divorce is an
extrenely dangerous subject). Breen asked that the producer tone down
any suggestion in The Gay Divorcee that collusive divorce is regularly
enpl oyed. He also objected to registration in hotels under fake nanes.
C1n a letter to Pandro Berman, June 26, 1934, Janes Wngate wote that
he was very concerned over "the suitability of picturizing this story
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Divorcee was released in October, 1934. According to various menoranda
fromthe SRC to the producers, the censors were troubled by the story
line of the film but they |acked power to inpose their will. The
production of the filmwas essentially conpleted before the PCA cane
into existence in July, 1934. Evidently, it got in under the wire,

al t hough Hays persuaded the producers to change the title from The Gay
Divorce (the nanme of the stage play fromwhich it was derived) to The
Gay Divorcee, based on sone peculiar notion that divorce couldn't be
gay even if the divorced spouse was. %

After One More River and The Gay Divorcee, the curtain canme down
on the candid treatment of divorce in the movies. Under PCA censorship
when nmarriages got into trouble, the problens were usually repaired
short of divorce. ® Divorced couples reunited through remarriage in the

final reel, regardless of the bitterness of their divorce.® |Indeed,

at the present tinme... | amof the opinion that fromthe standpoint of
i ndustry policy, official censorship, and the criticismwhich is at
present being levelled against the industry, that your conpany shoul d
give very careful consideration to this matter before commtting
yourselves to further considerable outlay of noney." Nevert hel ess,
the Ofice cleared the picture in Septenber, 1934. Letter from Joseph
I. Breen to B. B. Kahane, Sept. 22, 1934.

92 See menorandum of Sept. 4, 1934 fromJ. Kelly to Joseph |.. Breen.
% Unhappy coupl es considering divorce usually pulled back fromthe
brink. This was true both in serious dramas |i ke Payment on Demand
(1951), Penny Serenade (1941), Girl from Tenth Avenue (1935), or The
Marrying Kind (1952) or in conedies such as Adam's Rib (1949), Two for
the Road (1967), Love Crazy (1941), Lover Come Back (1946), | Love You
Again (1940), or Our Little Girl (1935). Payment on Demand contains
very candid material about divorce; one ol der divorced wonman (a m nor
character inthe film is condemmed to a |life of |oneliness, having to
pay young nmen to stay with her. The protagonists, however, get back
toget her before their divorce becones final despite the bitterness of
the divorce--an ending that strikes a false note in an otherw se
excellent picture. The PCA files suggest that the reconciliation
endi ng was necessary to appease the censors. A plot sunmary submitted
by the studio April 13, 1950, indicated no reconciliation, but the
final version contains one.

% |n Mr. Skeffington (1944), the marriage for conveni ence of Fanny
Trellis and Job Skeffington breaks up after nmutual infidelity. The

Production Office required the adultery material to be downplayed. It
did not object to Skeffington's divorce, but did object to the divorce
of another character in the film Letters fromBreen to Jack L
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during the Code era, relatively few filns even alluded to the subject
of divorce.®

The nost prominent filns in the PCA era that touched on divorce
were screwball romantic conedies (sonme of themtrue classics) in which
weal t hy, childl ess couples encounter some nmarital troubles and get
di vorced with nobody feeling too guilty about it. They always get back
together at the end, % thus striking a blow for the "sanctity of

marri age. These filnms wildly msrepresent the reality of divorce.
Needl ess to say, nost couples that get divorced have very serious
marital troubles, do not remarry, encounter conplex enotional and
soci al problens before, during and after their divorce, are anything
but wealthy, suffer econom c troubles after divorce and have difficulty
paying for their lawers. They find the rules and institutions of
famly | aw perverse and frustrating. They have children who often get
badl y brui sed before things sort thenselves out.

The best and funni est exanple of the sort of divorce/remarriage
story tolerated by the censors is The Awful Truth (1937). Lucy and
Jerry Warriner decide to get divorced after each justifiably suspects

the other of infidelity. W actually see a bit of the divorce

proceedi ngs whi ch include a wonderful spoof on custody disputes--the

Warner, June 2, 1943, June 28, 1943. The filmincludes a New York

col lusive divorce and an overgenerous marri age settlement. Wile the
di vorce thenes were handled realistically in Mr. Skeffington, the
filmmakers felt conpelled to bring Fanny and Job back together in a
bittersweet ending.

% According to the subject index to the AFl catal og, note 75, divorce
was a subject in 34 Anerican films per year from 1931 to 1934. The
average fell to 21 per year in the years 1935-40 and 11 per year in the
years 1941 to 1950. The index to the 1960's catal ogue shows only 5
films per year in the years 1960-67, but that catal og appears to have
a less inclusive index than the catal ogs for the 1930's and 1940's.

The AFI has yet to release catalogs for the 1950's and 1970's.

% Stanley Cavell aptly referred to these filnms as the genre of

remarri age. PURSUI TS OF HAPPI NESS: THE HOLLYWOOD COMEDY OF REMARRI AGE (1981).
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judge has to decide who gets custody of their dog, M. Smith.% Lucy
and Jerry conduct sone rather fitful romances during the 90-day waiting
peri od before their divorce becones final; each does a fine job of
sabotaging the other's affairs. |In the end, of course, they get back
toget her just as mdnight strikes on the 90th day.

When a story absolutely required that a marri age be term nated
for good, screenwiters sonetines turned to annul ments rather than
divorce. In the beloved classic It Happened One Night (1934), an
annul ment di spenses with a forner spouse. In another great romantic
comedy, My Favorite Wife (1940), Ellen Arden is shi pwecked and
di sappears for seven years. Her husband Nick finally has her declared
dead and narries Bianca. On that very day, Ellen returns and starts
her canpaign to get Nick back. She succeeds, of course, and N ck and

Bi anca's marriage is annulled.®

9 Breen objected to any inplication that the divorce was col | usive.

See letter fromBreen to Harry Cohn, March 1, 1937. The O fice did not
object to the novie overall since it contained no reflection on the
institution of marriage because of the good spirit of the picture.

Menmo of Karl Lischka, Sept. 27, 1937.

% variations of the divorce-remarriage story |ine appear in Break of
Hearts (1935), Bluebeard's Eighth Wife (1938), The Philadelphia Story
(1940), He Married His wife (1940), His Girl Friday (1940), I want a
Divorce (1940), The Palm Beach Story (1942), Divorce (1945), Lover Come
Back (1946), Let's Make It Legal (1951), phrrft! (1954), and The Parent
Trap (1961). Divorce is noteworthy for its preachiness. Fromthe
opening crawl to the end, everybody denounces divorce as an unmtigated
evil. Needless to say, the PCA had no problens with this film

9 |'n Trouble Along the Way (1953), a marriage is term nated by

annul nent after the wife is caught having an affair--even though

t hey' ve been married for years and have a child! The Production O fice
had objected to a divorce so the witers evidently substituted an

annul ment. Letter fromBreen to J. L. Warner, May 7, 1952. Sinilarly,
The Divorce of Lady X, a British product, manages to get a married
woman together with a barrister who specializes in divorce cases
because, it turns out, she was never married in the first place. 1In
The Great Lie (1941), a man unwi sely marries a bad wonan whose di vorce
is not yet final; the way is cleared for himto nmarry the good wonan
when the first marriage is annulled.
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Anot her alternative is to kill unwanted spouses or get themto
commit suicide.' The censors had no problemwi th nmurdering a spouse,
provi ded that conpensating val ues were observed and the killers were
suitably punished. W find spousal nurder in such classic tales as
Double Indemnity (1944) , The Paradine Case (1947), Dangerous (1935) or
The Postman Always Rings Twice (1946). Bad marriages are term nated by
death nore often than by divorce.% 1In a few cases, where the storyline
required it, characters were divorced in the past and do not remarry,
but as little as possible is said about their divorces.

The Women (1939) pushed the Code's constraints to the limt. In
this wonderfully bitchy romanti c conedy, Mary and Stephen get back
together in the end, thus protecting the sanctity of marriage and
apparently appeasing the censors. However, many divorce issues are
treated candidly. A child has difficulties with her new stepnother
adul tery abounds, and there are several divorces follow ng which the
spouses don't get back together. The women has | ong scenes on a ranch
in Reno where wonen from New York (who don't want to deal with fault-
based divorce) travel to live for six weeks and get their divorces by

consent. Mdstly, life in Reno seenms a pleasant vacation in which wonmen

100 syj ci de di spenses with unwanted spouses in History Is Made at Night
(1937) and A Star is Born (1937). However, reflecting Catholic dogm,
suicide itself becane a suspect subject. See Leff & Simmpns, note 25
at 179.

101 see text at note 67 for discussion of conpensating val ues.

102 pack Street (1932, 1941, and 1961) was the oft-made ot her-woman
soaper in which it was necessary to kill the unhappily married couple
rather than let themget divorced. |In Beyond the Forest (1949), Rosa
Moline frantically tries to escape her marriage to a stodgy small town
doctor. Her infidelity, of course, is punished by death. Simlarly,
in The Letter (1940), Leslie Hammond suffers capital punishment for her
infidelity.

103 |'n A pouble Life (1947), fanpus actor Tony John and actress Brita got
di vorced because his dark npods when playing tragedy became unbearabl e.
The couple remain close friends and continue to act together

Simlarly, My Man Godfrey (1936) involves a divorced and enbittered
character but we never get the details. Gentleman's Agreement (1947)
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get over their marriage and soneti mes hook up with new partners. 1%
Breen's guidelines allowed for divorce in extrene cases. ! 1In a
few films, couples with truly dysfunctional marriages were allowed to
get divorced; in line with the theory of conpensating val ues, the
guilty party was condemmed to | oneliness and di sgrace. Thus, in
Dodsworth (1936), Sam and Fran go to Europe after Sam sells his
busi ness. Samis the typical Anerican abroad, full of boyish
ent husi asm and endl essly patient and protective of Fran. Fran
portrayed as a snobbish and superficial twit, is obsessed with grow ng
old and suffers a mdlife crisis. After a couple of affairs with
dashi ng Europeans, Fran demands a di vorce and Sam agrees. For such
perfidi ous behavior, of course, Fran is condemmed to a |ife of disgrace
and | oneliness, while Sam finds the woman of his dreans. The film was
adapted froma novel by Sinclair Lewis and a successful stage play; the
story just wouldn't work without the divorce. |n a nodest nunber of
other films, Breen's guidelines allowed couples to get a divorce,

usual | y because because one spouse was sone sort of crook or shrew sh

is an exception. A prior divorce is treated candidly despite Breen's
objection. See note 73, supra.

104 The film had considerable difficulty in getting approved. Breen
originally objected to the idea of adapting the stage play because it
contained too nmuch marital infidelity. Breen did not object to the

di vorce between Mary and Stephen since it occurred because of Stephen's
adultery. It was essential that Crystal (Stephen's love interest) be
puni shed for breaking up the marriage; Breen also insisted that Mary's
not her (who advi sed her to go slow on the divorce) not appear to
condone adultery. Letters fromBreen to S. J. Briskin, January 8,

1937; to John Hammell, March 18, 1937; to Louis B. Mayer, October 11
1938 and April 21, 1939.

105 See text at note 72. Indeed, the only film| encountered which seens
to violate Breen's guideline is the light-hearted nusical Alexander's
Ragtime Band (1938) which included a friendly divorce so that a singer
could marry her long-tine |ove. Exactly how this one got by Breen is
unclear, but the file indicates that the PCA raised no objections to

t he di vorce

106 The PCA approved Dodsworth but required that the adultery themes be
nmut ed. Letter from Breen to Sanuel Gol dwyn, May 23, 1936.
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bitch'® or because of adultery.!® Normally, the guilty spouse suffered

severe retribution.

07 1n Name only (1939) involves a |ovel ess marriage between Al ec Wl ker
and his bitchy, incredibly manipulative wife Miida. Miida wins the
early rounds, but Alec is finally allowed to dunp her and find true

| ove. Breen objected to the adultery thenmes in this filmwhich, he
felt, undermned the institution of marriage, but the filmwas finally
approved after the adultery was toned dowmn. See letter fromBreen to
Louis B. Mayer, March 12, 1936; Breen to J. R MDonough, June 6, 1938;
Production O fice meno of July 7, 1938. Sinmilarly, in Craig's Wife
(1936), Walter is allowed to leave his ghastly wife Harriet, although
the word divorce is never uttered. |In Mannequin (1938), Jessica
manages to divorce her husband Eddie, a conplete heel, who is condemmed
to a life of wetchedness. The PCA had no problemwi th Mannequin,
asking only for mnor dialogue changes. In The Goddess (1958), a
dysfunctional novie star ditches two husbands, but we never get the
details. In our wife (1941), Jerry's divorce from Babe is allowed to
beconme final so he can marry Susan, but Babe was a |ying, manipulative
bitch who had no friends. It took eight years of negotiations between

t he producers and the PCA before this borderline divorce filmgot nade
and the plot was radically changed along the way. Oiginally Breen
nixed the filmas a travesty of marriage. See letters fromBreen to
Harry Cohn, Septenber 8, 1938, COctober 19, 1938, and July 17, 1940. 1In
I Want a Divorce (1940), the protagonists divorce but get back

toget her; another couple stays divorced but the wife who instigated it
is mserable and lonely. She ultimtely comrits suicide when her ex
remarries. This film (which contains a great deal of explicit
preachi ng agai nst divorce) had difficulty getting approved until the
script was cleaned up. Letters fromBreen to Melville Shyer (June 15,
1938) and Ben N. Judell (August 4, 1938).

108 |'n paisy Kenyon (1947), Dan, a decent fellow and conscientious |awer
stuck in a loveless nmarriage to Lucille, gets dunped for adultery. In
the end, Dan | oses both his girlfriend Daisy, his children, his

marri age, and his law practice. Breen conpelled the producers to
downplay the adultery and also insisted that the ending hold out at

| east a di mhope that Dan and Lucille might reconcile. Letter from
Breen to Jason Joy, March 12, 1947. In the noir classic Mildred Pierce
(1945), Mldred and Bert get divorced as a consequence of adultery and
i nconpatibility, but the end of the picture at |least hints that they
may get back together again. There was so nmuch ki nky sexual behavi or
inthis film(adapted froma novel by Janes M Cain) that the censors
concentrated on other elenents and the divorce slipped through
unscathed. See letters fromBreen to J. L. Warner, February 2, 1944
and February 22, 1944. In Stella Dallas (1937), the terribly

m smat ched and obvi ously unfaithful spouses finally get a divorce which
Stella agrees to only because it's good for her daughter. She is left
al one and never sees her daughter again. The O fice ruled that the

di vorce was acceptably notivated. Menorandum from Karl Lischka, July
1, 1937. In Cchild of Divorce (1946), the marriage of Ray and Joan
breaks up over Joan's adultery. Both spouses remarry. their little
girl Bobbi is crushed by these events and wi nds up in boardi ng school
Thus retribution for the sins of the parents was visited on the child.
This film passed PCA screening with flying col ors.
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As the Code restraints finally |loosened in the 1960's, % nore
candid treatnment of divorce themes crept back on the screen. In 1967,
Bud Yorkin and Norman Lear's path breaking comedy Divorce American
Style probed nunerous relevant themes relating to narriage breakdown

and di vorce. 110

The marriage of Richard and Barbara Harnon has

di sintegrated badly; they sinply can't stand each other and bicker
constantly. He pays no attention to her and is preoccupied with

mat erial things. She resents her subordinate role. Utimtely Richard
| eaves with disastrous consequences. He winds up with $87 per week and
none of the comunity property. Barbara stays in the house and

mai ntai ns her confortable life style wi thout working. Richard wi nds up

111 The novie has an excel | ent

in a small apartnent and drives a VW bug.
treatment of the sad plight of the non-custodial father grappling with
his visitations. It also deals candidly with problens of post-narriage
rel ati onshi ps and dati ng.

Anot her divorced couple, the Downs, who are in a simlar
situation, becone entangled with the Harnons. Nel son Downs is
frantically trying to marry off his ex-wife (hopefully to Richard) to
get out fromunder his alinobny. Al ends happily, of course, as
Ri chard and Barbara get back together seconds before their divorce

becomes final. This traditional happy ending belied the conmic reality

of the rest of the filmwhich effectively critiqued divorce | awers and

109 See text at notes 61-62

110 The Production Office expressed no concern with the film except it
found sone di al ogue too sexy. Letters from Geoffrey Shurlock to M J.
Frankovi ch, March 10 and 23, 1966. Marriage on the Rocks (1965), a

| ane divorce-renmarri age conedy, was a precursor to Divorce American
Style.

111 Needl ess to say, this sort of result was the rare exception; far nore
often, divorce was and is ruinous for the woman who had been a stay-at-
honme wife.
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famly |l aw and dealt honestly with the problens of marital breakdown
and post-separation |ifestyles. 2
V. DI VORCE RETURNS TO THE SCREEN

When Val enti abandoned the Code in 1968, film makers were free
for the first tine since the silent era to deal with divorce in any way
they chose. In the |ate 1960's and 1970's, divorce themes began
appearing in American filnms, but it took ten years before the subject
was treated seriously and in depth.!® While Anerican novies nostly
steered clear of the subject, the Swedish film Scenes from a Marriage
(1973) provided a probing | ook at divorce. This film adapted by
I ngmar Bergman from a six-hour television series, unsparingly exam ned
the failed nmarriage of Marianne and Johan. ! Marianne is a famly
| awyer, Johan an apparently successful acadenic scientist. Everyone
thinks they are the ideal married couple until Johan announces his
departure in a devastating and unforgettable scene. He has fallen in
|l ove with Paula, a nuch younger wonan, and he is determ ned to cast
aside all the boring routines and constraints of his passion-|ess
marri age.

Mari anne and Johan neet again and again, over the years,

sometines deciding to go to bed together, sonetines fighting bitterly.

112 The brilliant comedy The 0dd Couple (1968) touched on the persona
trauma of divorce. Felix is suicidal after his w fe kicks him out

He is unable to deal with dating. Oscar is totally disorganized
personal |y and economically; he can't keep up with his alinony and
spousal support obligations despite being a highly paid sportswiter.
Both nmen suffer from separation fromtheir children (Oscar never sees
his, Felix can't see his enough). And they do not get back together
with their wives by the end of the film

113 A 1978 article about the use of filmto counsel children whose
parents had divorced could list no Anerican full-length feature filns
avail able for rental involving divorce and children. Edward A. Mason,
The Children of Separation and Divorce, 11 Sightlines 15 (Spring,
1978). Mason found only the Swedi sh film Scenes from a Marriage
(1973), in which the children are referred to but never shown.

14 The filmwon nunerous best foreign filmawards; Liv Ul mann, who is
radi ant in her portrayal of Mrianne, won several best actress awards.
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These scenes chronicle Marianne's depression and recovery and Johan's
decline. Utimtely, they wind up as good friends. The couple has two
daught ers, whom Johan never sees, but the children are marginal; they
never appear on canera. A few other characters appear, bringing into
focus their own disastrous marriages, but Bergman concentrates heavily
on Johan and Marianne. They are on the screen, nostly talking, for
virtually the entire three-hour film As a wi ndow into the psychol ogy
of marital breakdown and divorce, and the problens that follow in the
wake of divorce, Scenes from a Marriage sets a standard that has yet to
be met by any other film It stands al one.

Some Anerican post-Code filnms of the 1970's dealt with divorce-
rel ated subjects. Wiile these filns were nore sexually explicit than
their Hays Code predecessors, they nostly adhered to the remarriage in
the end convention.® In Network (1976), Max Schumacher |eaves his wife
Caroline for the much younger and nore gl amorous Di ana Christensen
Caroline falls into a deep depression. However, Schumacher sees the
light and returns to Caroline in the end. Simlarly, in Blume in Love
(1973), famly |l awer Stephen Blunme has an affair and is kicked out by
his wife Nina who divorces him The rest of the novie concerns Blune's
efforts to get rid of Nina's new boyfriend and get her back.!® A few
post-Code filnms actually involved divorces in which people got and

stayed divorced. For exanple, a filmgeek in Wody Allen's Play It

15 Of course, this fanmiliar plot line is also useful in terns of
narrative and denouenent entirely aside fromcensorship; it provides

t he happy endi ng that sends audi ences away smling.

116 He succeeds after an extrenely problematic scene in which he rapes
her. Simlarly, in I will I will...for Now (1976), a divorced couple
gets back together, although they don't actually remarry (they are
getting by on a long-termcontract).
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Again, Sam (1972) struggles with nmeeting wonen after his w fe ditches
hi m (al t hough she tells himnot to take it personally).

In the late 1970's, fil mmkers suddenly discovered the potentia
for serious stories centering on divorce. 1In addition to Kramer vs.

18 numerous ot her nmenorabl e

Kramer, which is discussed in detail bel ow,
films premised their stories on marital breakups. In An Unmarried
woman (1978), the apparently happy marriage of Erica and Martin
di si ntegrates when Martin announces his affair. After sone false
starts, Erica hooks up with Saul, an abstract artist. |In a refreshing
departure fromthe divorce/remarriage convention often demanded by the
Code or by the need for a happy ending, Erica refuses to take Martin
back. Erica and Martin's 15- year old daughter Patti struggles with her
relationship to her father and to Saul. Erica remains in her gorgeous
New York apartnment despite holding a | owpaying art gallery job; Martin
seenms to have plenty of noney and happily uses it to support everyone
in the style to which they've becone accustonmed. Nevertheless, Erica's
struggle to find herself after the divorce is convincingly executed and
the picture is fondly renmenbered.

Al so noteworthy is Whody Allen's masterful comedy Manhattan
(1978), in which Isaac Davis is dunped by Jill who has becone a | esbhian
and wites a best-selling book about their relationship. Isaac is a

mess; he quits his job without knowi ng what to do next. He's 42 and

17 I'n petulia (1968), a divorced doctor struggles with relationships and
what to do with the kids on weekends. Two nice but hopel essly

m smat ched people finally get divorced in The way we Were (1972). In
Butley (1974), a repellent college professor is dunped by his wife for
good. David, the male lead in Alice Doesn't Live Here Anymore (1974),
is divorced, has lost his kids, but nobves on to a new and better

rel ati onshi p.

118 See text at notes 124-77.
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having an affair with Tracy who is 17 but far nore practical and
grounded than he is. !

These late-70"'s-early 80's films about divorce! usually involve
peopl e who remain as affluent after their divorces as they were

bef ore. 121

However, these filnms depict very well the hurt of the
betrayed spouse and the children as well as the post-divorce life
changes and new rel ati onshi ps that are the inevitable afternmath of
di vorce. At |east some of the films take their cue fromthe no-fault
di vorce |l aws which were then sweeping the country; they treat both
spouses synpathetically, not blamng the spouse whose affair or
departure precipitated the end of a |ovel ess marriage. %
VI . | NGREDI ENTS OF A CLASSI C DI VORCE MOVI E
When we' ve seen a good realistic film we understand ot her people

123

and our world a little better than we did before. A classic realistic

119 One year before, in Interiors (1978), Wody Allen treated the

di vorce of two older adults in a nenorable and deeply affecting manner
Art hur dunps his gloony wife Eve who falls into an ultimately fata

depr essi on. He manages to nove on to a much better relationship. The
filmnovingly explores the effect of the breakup on Arthur and Eve's
adult children.

120 A | arge numbers of filnms dealt candidly with divorce-related issues
during this period. Sone noteworthy exanples are Shoot the Moon

(1982); The Seduction of Joe Tynan (1979); Starting Over (1979); Table
for Five (1983); Author! Author! (1982); Twice in a Lifetime (1985);
Rich Kids (1979); Falling in Love (1984).

121 |saac Davis in Manhattan is definitely the exception

122 See Thomms Deegan, No-Fault Divorce Films: Hollywood's Changing
Morality, 15 Cineaste 24 (1986).

123 This essay takes a realistic critical stance toward film In ny
view, a good dramatic filmillum nates reality in an inmaginative way.
The nore insight a dramatic filmdisplays about human behavi or, human
rel ati onshi ps, and human institutions, the better the film For

di scussion of realist filmtheory, see J. Dudl ey Andrew, THE MAJOR FILM
THEORI ES 104-78 (London: Oxford Univ. Press, 1976) (theories of Bazin and
Kracauer); Anthony Chase, Review Essay, 9 Cardozo Studies in Law & Lit.
107, 116-17, 131-32 (Spr./Sum 1997) (a good realistic film viewed in
its entirety and in an aesthetic context, shows things as they really
are). O course, feature filns are intended as entertai nnent, not as
tutorials or as docunentaries; their stories always involve inventions
and ot her divergence fromhistoric accounts or from precise
representations of reality. See, e.g., ROBERT A. ROSENSTONE, VI SIONS OF THE
PAST: THE CHALLENGE OF FILM TO OUR | DEA OF HISTORY ch. 1 and 2 (1995) (stressing
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pi cture about the process of marital disintegration and divorce should,
i ke any other picture, be based on a strong story and feature
enpathetic characters. It should treat both spouses w th understanding
and insight; neither should be perfect but neither should be denons.
In addition, | believe the film should engage seriously nost of the
foll owi ng issues:

The reasons for the fundanental breakdown of the marita

rel ationship, including treatnent of gender issues.

The econom c aspects of splitting one household into two.

The effect of the divorce on children.

Si ngl e parent hood and non-custodi al parenthood.

Soci al and rel ati onship probl ens encountered by new y-di vorced

spouses.

Perverse and outdated famly | aw doctri nes.

The | egal process of divorce.

The problenms of |awyer-client relationships in fanmly |aw
Kramer vs. Kramer--the Book and the Film.

Wil e several filns of the post-Code era novingly described the

enoti onal upheaval s of divorce, particularly the post-divorce
rel ati onship problems of the spouses, only Kramer vs. Kramer tackl ed
each of these issues. The filmwas a true breakthrough and deserves to
be |l abelled as a classic. Kramer |it the way for many of filns and
tel evision shows of the last twenty years that grapple forthrightly
with the human drama of divorce as well as with the legal institutions

and processes of famly |aw

that a "filmis not a book"); Alan K. Rostron, Book Review, 86 Calif.
Rev. 211, 235 (1998). Nevertheless, | believe that a good film serves
to illumnate hunman personality, relationships, and institutions--not,
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Kramer was written and directed by Robert Benton, based on a | ow
key but deeply felt novel by Avery Corman.!* |t has superb photography,
musi ¢'?® and acting, conpelling characters, neticulous attention to
detail, and an engaging story line. It deservedly won the Acadeny's
Best Picture Award in 1979.1%

Ted Kramer (Dustin Hoffrman) works for an advertising agency and
is deeply preoccupied with career advancenent. He pays little
attention to his wife Joanna (Meryl Streep) who stays at home raising
their six-year old, Billy (Justin Henry).'? Joanna wants to | eave the
honme and work but Ted won't hear of it. After kissing the sleeping
Billy goodbye, Joanna prepares to walk out. dowing with pride over a
big pronotion at work, Ted returns before she makes her escape and
tries to stop her. Joanna wenches |oose and flees terrified into the

ni ght .

of course in a literal or docunentary way, but in an inmaginative and

enl i ghteni ng way.

124 KRAMER VERSUS KRAMER: A NOvEL (1977). The Village Voice said of the book
that "with its concern with revising traditional famly roles, [it is]
the nost topical |love story of the decade." Sept. 5, 1977, p. 43.

Chri st opher Lehmann-Haupt wrote in the New York Tines: "It poses a
prof oundly pathetic dilemrma when Joanna tries to break them up, and
was torn to pieces by it, enjoying it every page of the way." GCct. 7.
1977, C29.

125 vivaldi's nusic is used throughout the film and sonehow seens utterly
appropriate.

126 pustin Hof fman received the Oscar for best actor, Robert Benton for
best director, Meryl Streep for best supporting actress, and Robert
Benton for best witing of a screenplay adapted from another nedi um

The film al so received nom nations for best cinematography (Nestor

Al mendros), best editing (CGerald B. G eenberg), best supporting actor
(Justin Henry), and best supporting actress (Jane Al exander). The film
recei ved numerous other awards. See Internet Mvie Data Base for
Kramer vs. Kramer (Www. us.imnmdb.com. The filmgrossed a highly
respectable $106 mllion. 1Ibid. In winning the best film accol ade
Kramer defeated a group of excellent and nenorable 1979 films: AIl
That Jazz, Apocalypse Now, Breaking Away, and Norma Rae. Manhattan was
not even nomni nated.

27 Billy is younger in the book (he's 4 when Joanna | eaves, 5 when the
custody fight occurs). Thus in the book the issues of childcare are
nore severe; in the film Billy goes to school. Mking Billy a bit

ol der was probably necessary for dramatic reasons; a nuch younger child
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Ted nust |earn to becone a single parent and after some hunorous
di sasters in the kitchen, he gets pretty good at it. Indeed, Ted and
Billy forma close and |l oving bond. Ted's priorities no |onger are
centered on the workpl ace; instead work becomes the neans to support
his little family. Ted forns a close and supportive friendship with
Mar garet (Jane Al exander), also a single parent and former friend of
Joanna's. One day at the playground, Billy falls fromthe bars while
hol ding a sharp toy and cuts hinself badly; Ted has to rush himto the
hospi t al

A year and a half after her abrupt departure, Joanna surfaces and
she wants Billy back. Ted and his | awer decide to fight the custody
i ssue. Meanwhile, the problens of single-parenthood conflict with the
needs of Ted's enployer; after a series of incidents in which he m sses
i mportant neetings, Ted is fired. |In utter desperation, the day before
Christmas, he lands a new (and much | ess desirable) job

The highly adversarial custody hearing is vicious. Joanna w ns;
Judge Atkins opts for notherhood, pure and sinple. In a heartrending
scene, Ted prepares Billy for the switch in custody but, at the very
end, Joanna decides not to take Billy home. She says Billy is already
home--with Ted. Exactly why Joanna has this epiphany after meking such
a huge emotional and financial investnent in the litigation renmains
uncl ear. *®® The bal ance of this paper discusses the ways in which Kramer
vs. Kramer addresses each of the elenments that | claimare necessary
for a filmto be a classic treatnment of divorce

Kramer vs. Kramer and the Elements of a Classic Divorce Film

actor could not have played the role with the range Justin Henry gave
it.

128 I'n the book, Joanna clainms she just can't handle all the
responsibility for raising Billy after |earning about everything Ted
has to do. Book, 229-31.

41



The reasons for the fundamental breakdown of the marital
relationship, including treatment of gender issues. Divorce typically
occurs after a lengthy process of marital disintegration in which one
or both partners becone progressively nore estranged fromtheir
marriage. Unlike the couples who inpulsively split up in the romantic
conmedi es of the 1930's, the decision to get divorced is seldom
i mpul sive. Before one or both parties decide to uproot their lives and
start anew, there nust be sonme pretty good reasons. |n order to
present a full picture of divorce, a filmnust explain why the
breakdown occurred, show ng enmpathy toward both spouses. |n nany
cases, conflicting conceptions of appropriate gender roles are involved
in the breakdown process and these nust be addressed as wel |

On this score, no filmcones close to matching Scenes from a

Marriage (1973), which was discussed earlier.!®

In Bergman's
mast er pi ece, Johan drops his bonb and a tranquil marriage shatters.

Hi s reasons are clear, brutal and all too common: he's having a mdlife
crisis, he's in love with a student, he can't any longer tolerate the
constraints of mddle-class narriage and parent hood.

Kramer vs. Kramer deal s adequately with this issue, but its true
focus lies el sewhere. The film sketches the reasons for the breakup
conci sely but sufficiently. 3 Joanna feels suffocated in her marriage
and in the household. Ted takes her for granted and is totally
preoccupi ed with career advancenent. He doesn't even know Billy's
grade in school. Joanna was in the workplace when they got marri ed;

she wants to return but Ted will not even discuss the idea. Hi s

refusal is based on gender conceptions; he seens to thinks that a

129 see text at notes 113-14.
130 Corman's novel treated the issue in nuch greater depth. Joanna is
deathly bored and unfulfilled being hone every day with Billy; her only

42



woman's place is in the home and a man's place is to earn a |iving.
Joanna's frustration finally boils over and she can think of only one
way to save herself--escape at all costs, wthout Billy. !

In many divorce novies, and in real life as well, the breakup
occurs because of sexual infidelity. One spouse is having a
cl andestine affair; the other spouse discovers it and can't forgive.
In other cases, the spouse or spouses having affairs can't tolerate
living a double life anymore. Often, people have affairs because of
sexual dissatisfaction in the marriage or because the rel ati onship has
br oken down for other reasons.

For filmmkers, the extra-marital affair is a handy plot device.
It allows themto put sexual content on the screen and it involves such
hi ghly marketabl e plot el enents as conceal nent, passion, betrayal, and
j eal ousy. Kramer deserves credit for not taking this easy road but
instead relying on a less cinematic story line. Ted and Joanna break
up because of Ted's careerism inattention to Joanna, and his gender
hangups, conbined with Joanna's feelings of confinement in a
passionl ess |life defined only by household chores and caring for her
husband and child. Neither spouse is unfaithful, cruel, abusive, or
petty. These reasons for marital disintegration are not unlike those
that break up nany marri ages.

Appropriately for its tinme, Kramer taps into thenes of fenale
role that were then and still are strongly articulated by the wonen's
movenment. It doesn't duck these gender issues, but whether it dealt

with themfairly is less clear. To sone critics, Kramer seemns

salvation is playing tennis. Book, 21-46. Joanna's |love for tennis was
an inportant thenme in the book but was dropped in the novie.

131 The scene in which Joanna flees is unforgettable. Terrified that she
won't be able to go through with it if she stays another second,

Joanna rips herself from Ted's grasp and flees the apartnent |eaving

her suitcase behind.
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m sogyni stic. They believe Joanna is vilified for selfishly abandoni ng
her child, then selfishly trying to snatch himback. They see the tale
as an attenpt to assert paternal hegenmony in the famly and to take

132 |n their view, the gender inversions

cheap shots at feninism
inherent in this story are perverse and unfair. No doubt, fathers who
abandon their children vastly outnunmber nmothers who do so. The sane is
true for the ratio of struggling single nons to struggling single dads.
Afilmglorifying the rare abandoned father may seem a gross distortion

138 Similarly, they say, Kramer conveys a false inpression of

of reality.
the famly | aw system which nmore often works in favor of nmen and
agai nst women. 134

| don't see Kramer that way. For one thing, Joanna's character
is treated respectfully and synpathetically; her nmotivations are clear
and under standabl e (except, perhaps, for the denouenent). She handl es
herself well in court. She is never denonized. | don't believe

audi ences view the filmas anything nore than a story about one man

who was a | ousy husband and father and who | earned to be a good and

132 see Eileen Malloy, "Kraner vs. Kramer: A Fraudulent View," 26 Junp
Cut 5 (1981). Malloy wites: "KRAMER VS. KRAMER is Hol |l ywood's answer
to contenporary questions of male parenting, the erosion of the fanly,
and the wonen's novenent. The filmdefines the problemas how to
preserve the preponderant influence and authority of the nmale father
figure as this figure makes its way fromthe public to the donestic

sphere... Single nothers should be incensed by the injustice done to
the difficulty of their position by the trivial way that Hoffrman's
si ngl e-parent problens are dealt with." Malloy is particularly

critical of the role of Margaret (a "Benedict Arnold") who changes from

Joanna's best friend to Ted's best friend and Joanna's worst eneny.
Simlarly, Papke remarks: "Kramer vs. Kramer powerfully enploys the

perspective of the enlightened male in virtually all of its crucia

| egal scenes. That is, the gaze at | egal process is al nost always

bi ased, and viewers are invited to adopt the mal e perspective." Papke,

note 3 at 1204.

133 The sane can be said about sexual harassnment novies. Even though

mal e on femal e harassnent vastly outnunbers fenmal e on mal e harassnent,

femal es are the harassers in the novies. See Liar, Liar (1997);

Disclosure (1994). The Australian film Brilliant Lies (1996) involves

a case of gross male on fenale harassnent and is far nore realistic.
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I oving father, at considerable cost to his personal and business l|ife.
Every story has to have conflict and has to have an antagonist; just
because a particular filmabout fam|lies has a mal e protagoni st and
femal e antagoni st doesn't make it anti-fenale, any nore than a film
li ke An Unmarried Woman is anti-male. %

The economic aspects of splitting one household into two. AS
previously remarked, nost earlier filns about divorce gl ossed over the
econoni ¢ consequences of marital breakups. This was true of the
romanti c conedi es of the 1930's and many of the nore candi d pre-Code
pictures, as well as nost of the post-Code divorce pictures of the
1970's and 1980's. Typically, the couple is so wealthy that there is
pl enty of noney for both partners to continue their affluent
l'ifestyles.

Kramer Wi ns high marks for a realistic treatnent of the econom c
aspects of divorce. Ted and Joanna had enough noney before the divorce
(al though their beautiful New York apartment m ght have been hard to
swing on Ted's salary of about $33,000 in 1977 dollars). Joanna's work
in the hone produced non-cash incone that allowed Ted to pursue his
career single-mndedly w thout concern for caring for his son or the
household. Once Ted is on his own, however, econom c issues becone

nore pressing, even though Ted's salary far exceeded the nationa

134gee Karen W nner, DI VORCED FROM JUSTICE (1996): Weitzman, note 11 at 27-
28 (no fault took away wonen's bargai ni ng chips).

135 The divorce-oriented filns made around the tine of Kramer seemfairly
bal anced in whether the man or the woman is the heavy. |n An Unmarried
woman (1978), Shoot the Moon (1982), Butley (1974), Heartburn (1986),
and Twice in a Lifetime (1985), our synpathies are with the woman. In
Starting Over (1979) and Author! Author! (1982), and perhaps Manhattan
(1979) and Interiors (1978), our synpathies are with the man. In filns
li ke the War of the Roses (1989), Irreconcilable Differences (1984), or
Divorce American Style (1967), we hate both of them In the romantic

di vorce/remarri age conedi es of the 1930's, females are shown as richer
saner, and smarter than males. Heather G| nour, Different, Except in a
Different Way: Marriage, Divorce and Gender in the Hollywood Comedy of

Remarriage, 50 J. FILM & VIDEO 31 (1998).
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average. ¥ Conflicts between Ted's job and parental role result in
serious problens at work and ultimtely get himfired. This is a
catastrophe with the custody hearing |oomng. Using sone high-pressure
tactics, he |ands another job which entails a pay cut and for which
he's overqualified. ' Meanwhile, Joanna has advanced wel| beyond her
previ ous career level; she's a sportswear designer and is earning nore
money than Ted. Since she has no child to support, her standard of
living is undoubtedly rmuch hi gher than Ted's.

In fact, Ted's economic plight is typical of that of many,
per haps most, divorced single parents, the vast nmgjority of whom are
wonen. The custodial parent finds it difficult to get a job if she's
been out of the labor market. She may well confront gender
discrimnation in finding a decent job. Certainly her child care
responsibilities nake her a | ess desirable enployee. |In fact, only
| ow-wage jobs may be avail able. Many studies have docunented the
drastic downward nobility of wonen after divorce; it is often

acconpani ed by upward mobility for men. 8

In theory, spousal and child
support should equalize the life styles of the partners. The reality
is that spousal support, if available at all, is usually awarded only
for a brief period. VWhile child support is now routinely awarded, the
rates of delinquency in payment of both spousal and child support are
extrenely high. Public authorities tend to be slow and ineffective in
col l ecting delinquent support. Thus Kramer gets credit for its dead-on

treatment of the econonic aspects of divorce, especially those

confronted by the custodial spouse.

136 | nterestingly, Ted never seens to consider trying to collect child
support from Joanna. This may reflect still another of Ted' s gender
hangups.

137 I'n the book, Ted loses his job because the firmfolded. He endures a
l engthy and difficult job search process during which he can't pay the
bills. Book, 180-83.
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The effect of divorce on children. Mbst divorcing couples have
children and the children are nearly always affected negatively by the
di sintegration of their parents' marriage and ultimate divorce. '3
Typically, children beconme anxi ous when their parents quarrel, fee
abandoned by the departure of the non-custodial parent, sense a need to
take sides between the parents, find the process of visitation by the
non-custodi al parent to be painful, and have difficulty grappling with
their parents' post-divorce relationships. Mst novies about divorce
ignore children entirely, although several of the novies of the late
1970' s-early 1980' s did take the problens of children seriously.

Kramer confronts the inpact of the divorce on little Billy in a
candid and whol ly convincing manner. He desperately m sses his nother.
The inpact of her rejection (and her strangely cold letter of
expl anation) are terrible. He finds it hard to adjust to having his
father care for him Utimtely, Billy bonds closely with his father.
Billy is mystified by the visitation process when Joanna surfaces and
wants to see him Utimtely, he is devastated by the i nm nent change
in custody. | think al nost anyone who sees this filmenpathizes with
Billy and understands clearly the devastating effect of the breakup of
his parents' marriage and of the custody dispute.

Single parenthood and non-custodial parenthood. As already
menti oned, children are nostly ignored in films about divorce. As a

result, the enotional problens of the parent-child relationship receive

138 See note 11.
139 More than two million children are affected by divorce each year, a

figure which has tripled since 1960. It is now projected that nore
than half of all the children in the United States will experience a
parental divorce before they reach age 18. Weit zman, note 11 at 215.

140 such as Shoot the Moon (1982), Rich Kids (1979), Author! Author!
(1982), and Irreconcilable Differences (1984). |In Scenes from a
Marriage (1973), we learn that Johan shuns his two daughters because
his new wife is threatened by his having any contact with them
however, we never see the children.
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little attention. Yet in real life, these relationships are often
deeply problematic. A custodial parent tends to form an intense
enotional bond with the child; indeed, the child may becone the
parent's best friend and confidante. The non-custodial parent may niss
the child intensely, may suffer serious difficulties with visitation if
the custodial spouse is non-cooperative, and may find it difficult to
mai ntai n an appropriate and loving relationship with the child.

All this appears in Kramer. Ted and Billy bond intensely and
Ted's life revolves around his work and spending tine with Billy. ¥
There is little tine to formnew rel ationships. Losing custody of
Billy m ght seemto be beneficial to Ted professionally and socially;
certainly it would sinplify his Iife and inprove his financia
situation. Yet the thought that he might |ose custody is unbearable,
even t hough he woul d, no doubt, be granted generous visitation rights.
Ted doesn't object to anything about Joanna and the way she woul d raise
Billy; it is not as if he is jealous of another man in her life. He
i nvests | arge enotional and financial resources in preserving his role
as primary caretaker, knowing it will be an uphill struggle. This
suggests an enotional overdependence on the custodial relationship

Joanna, on the other hand, obviously suffers intensely from her

status as a non-custodial parent. W are uncertain as to why she

141 One of the best aspects of Kramer is its powerful showing that a

father can be an excellent and caring single parent. Mny custodia

mal es in the novies have been |loving but flaky types who cannot provide
a stable environnent for their kids. See The Champ (1931), Trouble
Along the way (1953), A Thousand Clowns (1965), Paper Moon (1973),
Curly Sue (1991), Big Daddy (1999) . Caring and responsible single-
parent fathers emerge in Sleepless in Seattle (1993); My Girl (1991);
Ghost Dad (1990); A Cool, Dry Place (1998); Jack and Sarah (1995);
Author! Author! (1982); The Parent Trap (1961); The Courtship of
Eddie's Father (1963); Mr. Skeffington (1944).

142 Ted's |l awyer asks himto nmake a list of pros and cons; he quickly
conmes up with a long list of reasons for letting Joanna have custody.
There are no good reasons for keeping Billy. O course, Ted decides to
fight to keep Billy anyway.
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mounts the custody fight, as opposed to negotiating an acceptable
visitation schedul e which Ted woul d undoubt edly have agreed to.
Per haps Joanna is notivated by guilt at her previous irresponsible
abandonnent of Billy, perhaps she is |onely, perhaps she has
redi scovered a belief that her role as a woman is to be prinmary
caretaker of the child, or perhaps she genuinely believes that Billy
woul d be better off living with her. Whatever the reason, it is
apparent that Joanna is willing to bet big enotional and financia
chips in what she knows will be a difficult and traumatic struggle to
obtain custody. Again, it is not as though Joanna objects to anything
in Ted's child care; in fact she admres the job he has done with
Billy. There is no woman in Ted's life, for exanple, of whom Joanna is
j eal ous. She sinply cannot accept the role of non-custodial parent.
Wi | e Kramer involves a gender role reversal (normally it is the man
who is the non-custodial parent), it accurately portrays the extrene
di ssati sfaction that many non-custodi al parents feel toward their role
as secondary car et aker.

Social and relationship problems encountered by newly-divorced
spouses. Divorced people often have social difficulties in the post-
di vorce period. Accustoned to their stable marital relationship
dati ng appears difficult and daunting. They may well find thensel ves
| onely and al i enat ed. Marri ed couples who were former friends may
shun new y single people (or may choose the other spouse as the
continued friend). Potential partners tend to avoid recently separated
or divorced people for good reason--they are often enotionally unstable
and they sonmetinmes reconcile with their fornmer spouses. Single parents
find that their responsibility for young children vastly conplicates
the dating process. Oher recently divorced people go to the opposite

extrenme; they becone oversocialized and experience prom scuous but
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enotionally enpty life styles. They nmay unwi sely get married on the
rebound. The | ate 1970' s/early 1980's novi es about divorce are
strongest in detailing the post-divorce social and enotional ups and
downs that divorced people often experience.

Kramer i s less strong in this departnent. Although Joanna
testifies that she has a boyfriend, we learn little about her life.

We do see Ted dating;** in one hunorous scene, an overnight guest is
headi ng for the bathroom stark naked when she runs into Billy. Billy
handl es it nuch better than the guest. W also see Ted's enotiona
dependence on his friendship with Margaret who becones his confidante
and partisan in the custody battle; she seens to be his only friend.
He just doesn't have nuch of a social |ife; he doesn't have the tine,
energy, or noney to conduct one. In this respect, Ted may be typica
of nobst custodial parents who are bal ancing childcare and a job
there's little opportunity to socialize.

Perverse and outdated family law doctrines. Classic novies about
law, |ike classic novels or stage plays about |aw, should dea
forthrightly with the I egal rules and procedures that apply to the
situation. In particular, they should grapple with outdated or
perverse | egal doctrines, institutions, or procedures. Think, for
exanpl e, of novels |like Bleak House, An American Tragedy, Billy Budd,

or Les Miserables, or filns |ike Inherit the Wind, I Want to Live,

143 see text at notes 118-22. Here again, Scenes from a Marriage (1973)
stands alone in its profound treatnment of this issue. A large part of
the three-hour filmconcerns the social and sexual ups and downs of
Mari anne and Johan as they struggle through the years after their

di vorce.

144 The novel deals with Ted's social life in nuch greater detail. See
Book 88-92 (Fire Island), 95-97 (nmen friends), 104-06 (rushed dates
with other parents), 112-14 (nen with younger wonen). W al so neet
Joanna's boyfriend who tries, unsuccessfully, to nmediate Ted and
Joanna's custody dispute. The film by necessity, cut out nost of this
mat eri al .
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Paths of Glory, Or To Kill a Mockingbird--each an all-out assault on
some venerable |aw or legal institution

Rel atively few novies relating to divorce focus on the perverse
and antiquated doctrines of famly |law that divorcing couples used to
endure. In the last three decades or so, an entirely new vision of
marri age termnati on has swept away nost of the old famly | aw
doctrine. Today the enphasis is on renoving consideration of fault,
medi ating instead of litigating, and treating the ownership of marita
property as a partnership. California sparked the no-fault revolution
with its 1969 statute allow ng divorce upon the petition of either
spouse on a sinple showing of irreconcilable differences. Fault was no
| onger considered in determ ning spousal or child support. Most of the

states swiftly followed suit.

In addition, joint physical and |ega
custody of children has becone the normin many states instead of the
earlier system which gave all custodial rights to one parent and
considered fault in determ ning child custody.

Prior to these reforms, however, divorce |aw was heavily oriented

t owar ds det erm ni ng whi ch spouse was at fault. 4

Dependi ng on the
state, the petitioning spouse had to prove abandonnent, adultery, or
physical or mental cruelty in order to be awarded a divorce. Sone
states, |ike New York, permtted divorce only in cases of adultery.
Of course, in the vast nmajority of cases arising under fault
provi si ons, divorce actions were collusive default affairs based on

perjured or rigged testinmony. Judges knew this but waved the cases

t hrough. ¥*”  Large nunbers of spouses went to Nevada (or some other

145 See Weitzman, note 11 at 15-41 (sunmarizing California |egislative
process and inplications of adopting no-fault); Phillips, note 4 at
215-17, characterizing no-fault as a systemthat allows the spouses to
deternmine the grounds for divorce rather than the state.

146 See Weitzman, note 11 at 6-14.

147 Di Fonzo, note 7, ch 2, 4.
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di vorce haven) where one could get divorced w thout proof of fault
after six weeks of residence.

Fault was inportant for reasons beyond establishing entitlenent
to divorce. Fault played an inportant role in determ ning the division

149 |f the man was found to

of marital property and the award of alinony.
be at fault, the wonman woul d get nost of the marital property and m ght
get considerable alinony; if the woman was at fault, she likely canme
away with little or nothing. Considerations of fault were often taken
into account in child custody determ nations as well; parents guilty of
adul tery were judged unfit custodi ans.

A few films zeroed in on the perversities of contenporary famly
law. |In Born to Love (1931), the wife was found (erroneously) to have
committed adultery; she was denied custody of her child and thrown out

on the street with nothing.

At the end of the Hays era, in Divorce
American Style (1967), the husband got none of the comunity property
and had to pay such high alimny he was reduced to poverty.!® Generally,
however, filns about divorce (whether before, during, or after the Hays

era) ignored famly law entirely or, if they referred to it at all

took it for granted. The story sinply applied existing famly |aw

148 Riley, note 5 at 135-39; Phillips, note 4 at 196-98

149 Weitzman, note 11 at 12-14.

150 See text at notes 83-84. The sanme thing nearly happens in Reno
(1930). The nost effective single critique of fault divorce occurs in
One More River (1934), discussed at notes 86-88. Fault divorce was
effectively ridiculed in pictures |like The Divorce of Lady X (1938)
(barrister makes ridiculous fault-based argunments), Child of Divorce
(1946) (child forced to testify against her father), | want a Divorce
(1940) (destructiveness of fault-based trials), and The Gay Divorcee
(1934) (plans to stage fake adultery becone hopelessly snarled). In
pictures like Back Street (1961) or In Name Only (1939), evil wives
cling to husbands who can't establish fault.

1 1t was uncl ear why the husband woul d be inpoverished under pre-no-
fault California law. If there was any fault involved, it was nenta
cruelty and that seened equally shared between the spouses.
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doctrine or got around it wi thout seem ng to mock or criticize it.?*%?
Mai nt ai ni ng a cautious silence on a controversial political issue (such
as the perverse and antiquated fault doctrine in famly law) was whol |y
typi cal of the PCA' s approach to self-censorship; that body studiously
avoi ded conflict with the Catholic hierarchy or with anyone el se who
m ght nmake trouble. ™

In contrast, Kramer foregrounds famly |aw doctrine by leveling a
withering attack on the tender years presunption. This rule inposed an
evidentiary presunption that maternal custody is in the best interest
of young children. 1In sone states, the father could rebut the
presunption only by showing the nother is unfit (which often neant at
fault); in others, the father could rebut the presunption by show ng
that paternal custody will better serve the child' s devel opnent al
needs. 1
The tender years presunption was universally applied in the
United States fromthe mddle of the nineteenth century through the
1960's. ™ By the late 1970's, the presunption was in decline but was

156

still very much alive in a nunber of states. It was occasionally

152 | ndeed, Breen took care to nute such criticismby snipping out any
suggestions that collusive divorces were conmon. See note 90. The pre-
PCA film The Divorcee (1930) includes a typical collusive New York
default divorce action brought by the wife. In The women (1939),
everybody has a good time on a ranch in Reno while waiting out the
Nevada residency period. The filmseens to take all that for granted
but could be read as criticizing mgratory divorce; after all, only the
affluent could afford to escape the nasty fault-based divorce | aw at
home whil e taki ng an extended Nevada vacation

153 See Maltby, note 21 at 570-79

154 Ransay Laing Kl aff, The Tender Years Doctrine: A Defense, 70 CALIF.
L. Rev. 335 (1982).

155 Prior to that time, the child was treated as the property of the
father who normally received custody.

156 Weitzman, note 11 at 221 (in 1978, the doctrine was applied in
fourteen states; at least 12 others gave preference to fit nothers);
Al'l an Roth, The Tender Years Presumption in Child Custody Disputes, 15
J. FAM L. 423 (1976-77); Klaff, note 143 at 341; Jeff Atkinson
Criteria for Deciding Child Custody in the Trial and Appellate Courts,
18 FAM L. Q 11-16 (1982) (7 states formally retained the presunption in

53



still enmployed in New York at the time Kramer was set, although
seemngly contrary to a New York statute. Today it has virtually

di sappeared, usually in favor of a vague "best interests of the child"
standard.®® |n general, whatever the |egal standard, nothers won a very
hi gh percentage of contested custody cases during the era in which

Kramer took place. '

1982; in other states nunmerous judges favor nothers while purporting to
apply best interests standard). See, e.g., Arends v. Arends, 517 P.2d
1019, 1020 (Utah, 1974), cert. den. 419 U. S. 881 (1975) (father's
attack on presunption "m ght have sone nerit...if the father was
equally gifted in lactation as the nmother").

157 Section 240 of the New York Domestic Relations Law, enacted in 1962,
provided that the criterion in custody cases was the best interests of
the child "with no prinma facie right to the custody of the child in
either parent.” Around the tinme Kramer was set, nobst New York courts
rejected the tender years presunption and observed the statutory rule
of neutrality. See Barkley v. Barkley, 402 N.Y.S. 2d 228 (App. Div.
1978) (father retained custody of small child when both parents were

equally fit); In re Vincent, 365 N.VY.S.2d 289 (App.Div. 1975)
(affirmng award of custody to father). However, a dissenting judge
wrote in Barkley: "It is sinply a matter of conmon every day

experience that as a general proposition a 14-nmonth old child should
and woul d receive the tender loving care that only a nother ordinarily
woul d give in the face of any adversity."

Apparently criticizing the statute, a judge wote in Sheil v.
Sheil, 289 N.Y.S.2d 86 (App. Div. 1968): "Generally children of tender
years should be awarded to the nother...The welfare of the child is the
primary consi deration and although the 'nother may have been in fault
and the father bl aneless...the age or condition of the child may
require a nother's care.'" Despite the dictum the decision upheld an
award of custody to the father.

The New York Family Court held in 1973 that the tender years
presunption violated the constitutional norm of equal protection
Watts v. Watts, 350 N.Y.S.2d 285 (Fam Ct. 1973). To this day, the
constitutionality of the tender years presunption remains unsettl ed.
For earlier resoundi ng applications of the tender years presunption by
New York courts, see Fischel v. Fischel, 142 N Y.S.2d 236 (App.Div.
1955); wal ker v. Wal ker, 122 N.Y.S.2d 209 (App.Div. 1953); Thiele v.
Thiele, 100 N.Y.S.2d 634 (App. Div. 1950).

158 For criticismof the "best interests" standard on the grounds of

i ndet erm nacy and bias agai nst wonmen, see Mary Becker, Maternal
Feelings: Myth, Taboo, and Child Custody, 1 SO. CALIF. REV. OF L. &
WOMEN' S STUDI ES 133, 172-83 (1992); Weitzman, note 11 at 237-43 (judges
tend to favor fathers who have better financial resources and who have
remarri ed over nothers who will be working outside the hone).

159 Around the time of Kramer, nothers apparently received custody in
over 90% of cases in which custody was contested. See Klaff, note 154
at 335 (1982); Weitzman, note 11 at 222 (nmothers win custody in 85% of
cases in which custody is disputed, fathers in 10% others in 5%.
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The tender years presunption was and renmi ns the subject of
consi derabl e scholarly dispute.® Femninist theoreticians who pursue the
equal treatnment approach tend to oppose the presunption, since they
believe that the tender years doctrine is based on a stereotype that
wonen are instinctive child rearers inherently unsuited for worldly
pursuits. These witers tend to favor a gender-neutral primary
caretaker standard rather than an unstructured best interests of the
child standard.'®® However, femnist witers that pursue the difference
approach tend to favor the presunption or sone variation of it. Under
the difference approach, |laws that recognize actual differences between
men and wonen are appropriate. In the view of a nunber of witers,
not hers rather than fathers are likely to have a better ability to
nurture small children.® Proponents of the tender years presunption
al so believe that it |essens opportunistic tactical behavior in divorce
by fathers who don't really care about custody but who threaten to
contest it unless nothers decrease their financial demands.!®

The tender years doctrine doctrine was applied incorrectly in
Kramer, because Ted effectively rebutted the presunption. 1In no event
shoul d the presunption be applicable to a modification of custody, as

opposed to an initial determ nation of custody at the tinme of divorce.

160 gee Kl aff, note 154 (defending presunption on the basis that the
nmot her has usually been the primary caretaker as well as on the basis
of psychol ogi cal studi es based on bondi ng behavior).

181 See Rena K. Wviller, Fathers' Rights and Feminism: The Maternal
Presumption Revisited, 1 HARV. WOMEN' S LAWJ. 107, 108-12 (1978). Becker,
who favors the presunption, cites nunerous authors opposing it.

Becker, note 158 at 138 n.16 (1992).

162 Kl aff, note 154 (supporting tender years presunption); Becker, note
158 (court should defer to fit mother's judgnent of the best custodia
arrangenent); Mary Ann Mason, Motherhood v. Equal Treatment, 29 J. FAM
L. 1, 23-27 (1990-91) (supporting tender years presunption); UWiller
note 156 (judges tend to | ook down on single working wonen).

183 Mason, note 157 at 26-27; Wviller, note 161 at 127

164 See Atkinson, note 156 at 5-8 (1982) (custody shoul d never be
nodi fi ed absent a substantial and material change of circunstances
relating to the custodial parent or the child).
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The nost inportant point is that Ted, not Joanna, had been Billy's
primary caretaker for a year and a half.1% After all, Joanna had
abandoned Billy. Ted had forned a close enptional bond with Billy and
had been an excellent and caring parent. Changing custody could only
be terribly disruptive to Billy. At a mnimm Billy would suffer
short-termtrauma; he mght well suffer |long-term damage. The court
was i nmpressed with none of this. As the judge saw it, assum ng that a
not her of a young child is not sonehow unfit, she gets custody. Thus
Kramer deserves credit for identifying a dubious fam |y |aw doctrine,
as well as judicial behavior that constitutes an abuse of discretion
and subjecting both to criticism In this respect, Kramer bl azed a
path for future novies, such as Losing Isaiah, 1®® that attack antiquated
or unfair famly |law doctrines or famly court judges that abuse their
di scretion.

The family law process. |In order to get divorced in the fault
era, and often in the no-fault era as well, a couple had to survive the
famly | aw process. That process often constitutes a horrible ordea
for the human beings ennmeshed in it. In the fault era, famly |aw
doctrine required the disclosure of intimate details of one's private

life. Each litigant tried to discredit the personality of his or her

165 Kl aff, note 154 at 348-49. See, e.g., Fountain v. Fountain, 442

N. Y.S.2d 604 (App. Div. 1981) (where children aged 7 and 4 have been
living with father for extended period, there is policy against
shifting custody to the other parent; presunption of materna
superiority is outdated).

186 rosing Isaiah (1995) is a hard hitting attack on racial preferences
in adoption. Mich in the style of Kramer, the issue of whether |saiah
shoul d be returned to the bl ack mother who abandoned himor the white
famly that raised himis thrashed out in the famly court. O her
recent filnms that take on inportant famly |law issues include The Good
Mother (1988) (abuse of discretion by famly court judge in changing
custody of small child because of a trivial sexual indiscretion by

not her's boyfriend); It Could Happen to You (1994) (erroneous treatnent
of division of winnings fromthe lottery); Hollow Reed (1996) (domestic
vi ol ence and role of father's honosexuality). See Paul Bergman and
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opponent; a judge had to deci de who cheated on who, who was nore cruel
who wal ked out on whom The trial process became acrinoni ous and the
testinmony often vicious, intrusive, petty, and huniliating. %

Most fault-era divorces, of course, were collusive default
judgments; the judges waved the litigants through after a phony (but
still embarrassing) presentation of fictitious fault. |In the no-fault
era, details of personal conduct are blessedly off limts except when
relevant in child custody disputes which can get very nasty. Moreover,
the financial aspects of divorce often require | engthy and conpl ex
trials. For exanple, it may be necessary to value the goodwi Il of a
law firmor a medical practice or to place a valuation on unvested
pensi on benefits or stock options. While the vast majority of such
di sputes are negotiated or nediated to a conclusion, the fact renmains
t hat numerous divorce cases are still litigated. Wen one spouse or
both spouse wants to fight, the process can be excrucatingly |Iong and
costly.

Kramer gets credit for showi ng what a niserabl e experience
adversarial famly | aw processes can be. The trial itself is marked by
vi ci ous nudslinging. Joanna's attorney smears Ted with the pl ayground
i nci dent, inplying he was a carel ess father, ' and nmercilessly explores
Ted downward job nobility. Ted's attorney smears Joanna by asking
whet her she has been a failure at her marriage and at everything she
has ever tried. He insists on asking her how many | overs she has had
and whet her she currently has a boyfriend. He uses a patronizing tone

and at times yells at her.

M chael Asinow, REEL JUSTICE: THE COURTROOM GOES TO THE Movi ES 276-79 (It Could
Happen To You), 289-92 (Losing Isaiah) (1996).

167 See Weitzman, note 11 at 9 (humiliating nature of trial process),
38-41 (concluding that there is I ess acrinony and hostility under no

faul t)
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In its understandabl e zeal to expose the destructiveness of
fam |y court litigation, Kramer goes over the top. The question about
whet her Joanna has been a failure at everything she has tried is
i mproper; it should have been objected to as argunentative or unduly
vague. Whether Joanna has a boyfriend, or the nunmber of her |overs,
has nothing to do with the issues at the trial, absent a show ng that
she is indiscreet. Wether Ted has downward econonic nobility counts
for little, given that he |l ost his previous job because he put
parenting ahead of job duties. The attorneys cut off w tnesses,
demandi ng yes or no answers. This seemnms unrealistic; in atrial to the
judge, surely a witness would be allowed to give a conplete answer to
the question. Simlarly, |awers seem unable to use redirect
exam nation to correct distortions arising in cross exam nation.

In the real world, Judge Atkins would never have deci ded the
custody issue cold. He would consider reports of a social worker or
ot her professional on Billy's famly situation. He mght well have
gently interviewed Billy, asking himquestions about his daily life
with his dad. Wen Ted's | awyer Shaunessy tells Ted that in the event
of an appeal he would have to put Billy on the stand, this is nonsense;
an appeal is based on the witten record, not on new evidence. Even if
a new trial were ordered, seven-year old Billy surely woul d not be nmde
to take the stand. The attorneys never discuss nediating the dispute
rather than duking it out in court. They also fail to consider joint

custody solutions!® or other ways of avoiding zero-sumresults. Thus

168 joanna apol ogi zes to Ted in the hallway for raising this issue,
clai m ng that she never inmagi ned her attorney would use it.

169 Many states now require nediati on before custodial disputes are
resolved in court. Becker, note 158 at 170.

170 Around 1980, joint custody approaches cane into vogue in many states,
starting with California. See CALIF. FAM LY CODE 83040(b) (providing

nei ther preference for or against joint custody); Becker, note 158 at
169- 70, 184-88; Witzman, note 11 at 247-60.
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the actual courtroombattle in Kramer wasn't very realistic, but the
filmstill gets good marks for showi ng how unpl easant and how costly

family law litigation can become. '’

Since the films goal is to
criticize the process of adversarial custody litigation, such excess is
perm ssible dramatic |icense. Besides, it's pretty entertaining.

The problems of lawyer-client relationships in family law. TO
get divorced or dispute support, property, or custody, parties who can
afford it nmust hire lawers. Famly |lawers are very expensive.’?
Sonetinmes the | awers exacerbate the problens, turning a relatively
friendly divorce into a take-no-prisoners braw . Sonetimes the

| awyers wind up with nost of the marital property.'® FKramer gets credit

for not overlooking the cost of |egal services. The custody fight

1 Nasty trials occur in several subsequent family law filnms. |In
Losing Isaiah (1995), the hearing involves gratuitous character
assassination. Still, Isaiah's hearing is nore realistic than
Kramer's. |In Isaiah, the hearing sensitively explored the nerits of

both sides of the racial preference issue; testinony about whether the
white parents had black friends or read from stories about bl ack
children were painful but appropriate and relevant. The filmalso

i ncluded the testinony of a social worker. Highly unpleasant trials or
pre-trial proceedings also occur in Hollow Reed (1996), It Could Happen
to You (1994) , The Good Mother (1988) , Liar Liar (1997), and
Irreconcilable Differences (1984) .

72 I'n nost states, only linmted and inadequate free |egal services are
available in fanmily law matters. As a result, a |arge nunber of
litigants represent thenselves in court, a phenomenon which accounts
for much of the congestion in the famly court. |If only one side is
represented by counsel, a m smatch occurs and an unfair and unjust
result is likely.

8 I'n curly Sue (1991), Gray Ellison, an ice-cold female famly |awer,
tries to turn an anicable divorce into a war by threatening to disclose
lurid photos of the husband, a | ocal politico, unless he gives in to
Ellison's exorbitant demands. The ultimate bad famly |awer in
popul ar culture is Arnie Becker of L.A. Law (a television series that
screened on NBC from 1986 to 1994) . See Robert M Jarvis and Paul R
Joseph, PRIME TIME LAW 21-32 (1998). Becker violates every ethical canon
on the road to riches; he sleeps with his clients, turns friendly

di vorces into grudge matches, ignores conflicts of interest, abuses his
secretary, and is, on the whole, an entirely hateful character.

1741 recall seeing a cartoon showing a woman talking with a friend about
her recent divorce. She recounts that her attorney wound up with the
beach home and his attorney got the BMW
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costs Ted $15, 000 (not counting an appeal). In current dollars, the
cost would easily be three or four tinmes that amount and probably nuch
nor e.

The vicious trial in Kramer reveals how famly | awers often nust
pl ay harsh, destructive roles in the courtroom (regardl ess of whether
they are nasty people in their private lives). As Ted' s |awer
Shaunessy nekes clear, the only hope is to destroy Joanna on the stand.

Joanna's | awer played the same gane.l’®

Yet these are good | awyers;
they are doing their job in an ethical, conpetent, professional way. It
is the systemthat is bad, not the | awers. "’
VI 1. CONCLUSI ON

Marital breakdown and divorce are, unfortunately, critical and
formative events in the lives of many adults and many children
Marital disintegration and divorce are typically acconpani ed by high
enotion, feelings of hurt and betrayal, clashes of values, conflicts

relating to sexual conduct, fights over noney and property, and abrupt

changes in lifestyle. All this is standard fare for novie stories

5 I'n the book, the custody fight cost $5000 with the risk that Ted
woul d have to pay Joanna's fees as well. Book, 193. Ted's earlier
uncont est ed New York di vorce cost $2000. Book, 79.

176 st ephen Blunme in Blume in Love (1973) is an admirable famly |awer
who tries to get his clients to reconcile; if they do, he charges no
fees. But that was in the era in which |awers were usually shown as
decent human bei ngs and excellent, conpetent ethical |awers. See

M chael Asinow, Bad Lawyers in the Movies, 24 Nova L. Rev. No. 2
(forthcom ng 2000). Gavin D Amato in war of the Roses (1989) is also a
decent famly lawer. The franm ng device in the picture consists of
D Amato trying to dissuade a client fromgetting divorced (or to be
generous to his wife if he does). He tells the horrible story of the
divorce of Oiver and Barbara Rose as a cautionary tale to the new
client. In the Roses' divorce also, D Amato tried to restrain the

sel f-destructive tactics of his client.

77 One of the worst family law attorneys in filmis Fletcher Reede in
Liar Liar (1997). Reede is a pathological liar. He can't tell the
truth either in court or in his personal |ife, until his little boy
casts a spell that forces himto speak the truth. Reede finds hinself
representing a wife seeking to avoid a prenuptial agreenent. The spel
prevents himfrom putting on perjured testinmony, as he had planned to
do.
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today, but it seens amazing to us now that the subject was nearly
erased fromthe screen for over thirty years. During the Hays era, as
little as possible was said about divorce and the little that was said
was hopel essly inaccurate. This, | believe, was inappropriate.
Censorship (whether fromthe government or fromthe industry) that

bl ots out or distorts the presentation in popular culture of a

wi despread and | egal form of human behavior is wong. After the

i ndustry finally jettisoned the Hays Code, serious treatnent of divorce
finally returned to the screen. A batch of nenorabl e and conpassi onate
films told the stories of people who endure marital disintegration

di vorce, and the transition to singlehood. O these films, Kramer vs.
Kramer took a good narrative to another level, dealing realistically
with all of the elenents of real life divorce and child custody. In
its treatnent of the consequences of divorce and custody disputes to
adults and children, and its focus on |legal institutions, process and
doctrine, Kramer v. Kramer broke new ground. The film deserves an
honored place in the pantheon of novies about the famly as well as

novi es about |aw and the | egal system
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