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ABSTRACT

The Missing Link in the History of Islamic Legal Theory:
The Development of Ustl al-Figh between al-Shafi‘T and al-Jassas during the 39 and
Early 4"/10™ Centuries
by

Ahmet Temel

The 3"/9"™ and 4"/10™ centuries witnessed significant developments in Islamic intellectual
history. Most of the hadith collections that later came to be recognized as canonical were
compiled in this period and the major schools of law and certain theological schools also
completed their formation during the same period. Despite this continuous progress in other
fields of religious sciences, there is an unusual lapse of time between what is widely
considered the first work in wusil/ al-figh (Islamic legal theory) al-Risala by al-Shafi‘l
(204/819), and what is recognized as the second work al-Fusil fi-al-usil by al-Jassas
(370/981). Due to the absence of a major work devoted solely to usil al-figh from this period,
the majority of contemporary scholars considered it as a period of history during which there
was little or no intellectual activity in the field of usil al-figh and where no significant
developments took place. This assumption has driven some scholars to assign a new starting
point for the field of usill al-figh and even different definitions of usiil al-figh. The question of
what in fact took place during this ‘dark period,” however, has not been fully or adequately

explored.
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This dissertation attempts to provide an answer to this question and to shed light on the
development of usill al-figh during this period. It argues that the ostensible ‘gap’ (or absence
of scholarly production) between the years (204/819) and (370/981) in the field of usil
al-figh (Islamic legal theory) is in fact illusory. The years mentioned here are the death year
of al-Shafi‘1, the author of al/-Risala, often reckoned to be the first treatise in usi/ al-figh and
the death year of al-Jassas (370/981), the author al-Fusil fi-al-usil, the next independent
treatise in the field. The presence of a gap may be defended only if understood in the sense of
the absence of an independent extant work in the category of usil al-figh. Based upon the
results of this examination of extensive documentation, this dissertation argues that the 'gap'
period, rather than a one in which no important developments took place, should instead be
viewed by scholars as a "period of independent productivity,” where the scholars of the time
contributed to the topics of usiil al-figh without a strict school affiliation.

I trace the lineage of the debates found in al-Fusil fi-al-usil by al-Jassas (370/981) to
earlier works and debates within the century and a half in question to earlier sources. Three
sets of sources were examined in this research. The first set consists of a number of
manuscripts that have either being ignored by modern scholars or been under-studied as
works relevant to the history of usul al-figh. The second set of sources are works in various
fields of the religious sciences, including but not limited to works on figh, kalam, hadith, and
tafsir, which contain scattered information relevant to the study of usiil al-figh. The third set of
sources consists of citations from the scholars of the ‘gap’ period found in the later literature of
usiil al-figh as well as biobibliographical sources.

I have restricted the topics presented in this dissertation to the discussions of the

primary sources of Islamic law due to the predominance of these issues in the documentation
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examined. The dissertation therefore consists of four chapters. The first chapter deals with the
evolution of the concept of usi/ to ustl al-figh. I examine the topics that were included within
that rubric by first tracing the transformations of the term during the gap period and then by
comparing al-Shafi‘T’s al/-Risala and al-Jassas’s al-Fusiul. The subsequent three chapters
examine the discussions of the period over the use of khabar al-wahid (solitary report), ijma°
(consensus), and giyas (analogy) as sources of authority for Islamic law. I chose these three
issues because the legal theoretical discussions intensified around these topics during this
period, and they later came to be considered among “the fundamental sources of Islamic law.”

The dissertation makes significant new claims about the early development, function,
and definition of usil al-figh in the period between al-Shafi‘T and al-Jassas that contradict
commonly held opinions. It will therefore be of interest to scholars researching the early
history of Islamic law and legal theory, but also to the broader audience who are interested in

the authority problem in Islam and the discussions related to orthodoxy and orthopraxy.
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INTRODUCTION



A. Outline of Research

George Makdisi argued that one of the most important phenomena for the student of
Islamic jurisprudence is the lapse of time between al-Risala’s appearance and that of the first
independent and comprehensive works of usil al-figh.! When Makdisi pointed out this
problem, al-Jassas’s (370/981) manual of usil al-figh had not yet been discovered. With the
discovery of al-Jassas’s al-Fusiil, we acquired a significant source shedding an important
light on this gap in the history of Islamic legal theory. Nonetheless, the gap between
al-Shafi‘t and al-Jassas remains. This period that covers the 39" and early 4™/10™ centuries
has still not been analyzed in comprehensive studies with regard to the development of
Islamic legal theory. This study is an attempt to contribute toward filling this gap with a

diachronic analysis of the theoretical discussions of the time on the sources of ustl al-figh.

Some recent studies have challenged al-Shafi‘T’s (204/819) role as a founding figure
of Islamic legal theory (usil al-figh) with an overarching argument that his contribution to
Islamic legal theory had been exaggerated too much in the Orientalist scholarship, and that
his treatise cannot be regarded as belonging to the genre of ustl al-figh. Even though I agree
with the first part of this argument, I argue that al-Shafi‘T’s treatise al/-Risala must be
accepted as the first work to directly address the main legal theoretical issues in the history of
Islamic legal theory. In other words, al-Shafi‘T represents a developed stage compared to

those who had come before him for the formation of ustl al-figh, but he must be considered

' Makdisi, George, "The Juridical Theology of Shafi‘i: Origins and Significance of Usil al-Figh". Studia
Islamica, no. 59 (1984): 13. (This period will be referred to as “the gap period” henceforth)



as a modest contributor to the formation of usil al-figh compared to the later scholars in the
field. The content of al-Risala represents the earliest theoretical extant example in this field,
and encompasses the fundamental topics of ustl al-figh. The second extant work on usil
al-figh that we have is the Hanafil scholar al-Jassas’s (370/980) al-Fusil fi al-usiil which

represents a more developed work than a/-Risala, both in terms of content and style.

During the century following al-Jassas’s work, we see an enormously rich production
in the literature of usdl al-figh. Among the Hanafis, al-Dabbiis1 (430/1039), al-Saymari
(436/1044), al-Sarahst (494/1090), and al-Pazdawt (493/1089); among the Shafi‘ts, Abu
Ishaq al-Shirazi (476/1083), al-Juwayni (478/1085), al-Sam‘ani (489/1096); among the
Malikis, Ibn al-Qassar (397/1007), Abu Bakr al-Bagqillant (403/1013), al-Baji (474/1081);
among the Hanbalts, al-Farra (458/1066), Ibn ‘Aqil (513/1119); among the Mu‘tazila, Qadi
Abd al-Jabbar (415/1024), Abu’l-Husayn al-Basri (436/1044); among the Shi‘T1-Zaydis,
al-Natiq bi-al-Haqq (424/1033); among the Shi‘T-Imamis, al-Shaykh al-Mufid (413/1022)
and al-Sayyid al-Murtada (436/1045); and among the Zahiris, Ibn Hazm (456/1064) were
among the scholars who contributed to the literature of ustl al-figh within about a century
following the work of al-Jassas. The main questions that this dissertation addresses are
therefore the following: Even though we see many extant books written on usil al-figh right
after al-Jassas, why do we not see one single example between al-Shafi‘t and al-Jassas? What
exactly was happening during this period with respect to the development of ustl al-figh? My
dissertation tries to solve this big problem as well as other related problems, and to fill this
gap in the history of Islamic legal theory. Even though my primary investigation will be into

the development of usiil al-figh in particular, this dissertation also makes a contribution to the



field of Islamic intellectual history in general.

In the light of my research, I argue that the apparent negligence of usil al-figh during
the period between al-Shafi‘T and al-Jassas is misleading. Rather, this “dark period” is
significant for the development of ustl al-figh. I make this argument in opposition to some
contemporary historians who have described the developments during this stage as
rudimentary contributions that are too hard, if not impossible, to be uncovered and
reconstructed due to the lack of sources. First and foremost, the high level of development
and systematized content of al-Jassas’s al-Fusil in comparison to al-Shafi‘T’s al-Risala
provides the most important evidence that a significant developmental process was taking
place during this period. In addition to this, biographical accounts and various sources in
different fields provide sufficient data to see how the scholars contributed to legal theoretical
discussions during this period. In the following section, I will describe the sources of my
dissertation as well as some of people who constitute the subject of my investigation and

their general contributions to the development of usiil al-figh in the gap period.

The primary method of this research used here is comparative textual analysis of
individual textual sources. In addition to making a comparison between al-Shafi‘T’s al-Risala
and al-Jassas’s al-Fusiul, I will focus on the written sources from the period in multiple fields.
I delve into those texts from the literature of refutation (a/-Radd), disagreements (khilaf or
ikhtilaf), tafsir, hadith, and kalam, all of which contain important passages providing
implications about the development of legal theory. In order to draw an intellectual picture of

the period in general, I keep my focus and the scope of my research as broad as possible.

In addition, the preserved citations in the later literature of ustl al-figh are crucial for



this research. However, this method comes with the risk of falling into anachronism in
historical analysis; since the later authors were under the influence of an intellectual
terminology and environment that was different from those of earlier scholars, their reports
might suffer from backward projection. Therefore, several critiques have appeared in recent
scholarship about the use of this method. Christopher Melchert makes one of these critiques.
Melchert thinks that using later citations is a backward projection, and is therefore
misleading. In his view, only the sources from the analyzed period should be taken into
account in historical research. As a result, he criticizes Hallaq’s work for falling into the
fallacy of backward projection.> However, Melchert himself relies heavily on biographical
sources that were written in a later stage. There is no reason to think that the later juristic
works are more misleading than the biographical sources. Therefore, I do not think that it
would be appropriate in such a study to ignore completely those preserved citations found in
the later literature. I do agree, however, that they might be misleading sometimes, because
the later authors report from earlier scholars by transforming the report into the language of
the later stages. For instance, it is not uncommon to see later authors attribute some technical
details of certain topics to earlier figures based on deduction, while these discussions did not

exist at all during the time of the earlier scholars.

In order to use the most reliable evidence from later sources in my research, I apply

the following criteria respectively in selecting citations from later sources. First, if there is

2 Melchert, Christopher, The formation of the Sunni schools of law, 9th-10th centuries C.E., Leiden: Brill,

1997, xxiv.



clear proof that the later author has a book of an earlier scholar that we do not have now and
indicates that he relies on this book, I consider these references as the most reliable
references, especially when the author provides the quoted text together with its source. For
instance, al-Jassas’s quotations from °‘Isa b. Aban and al-Zarkashi’s quotations from
al-Muzani fall into this category. The second tier of reliable citatios in the later sources are
those where the later author uses the past tense verb conjugations that imply citing from a
written source of the earlier scholar such as dhakara or gala. In these instances, the later
author most probably quotes from a written text of the earlier scholar, even if he does not
mention the book. However, the later author might paraphrase the source from which he cites.
I use this type of citation after comparing its content to the characteristics of the scholarly
writings of the period. The third tier of reliability consists of those citations in which the
author mentions an opinion while attributing it to the earlier scholar; for example, in the form

A

of “wa huwa gawlu fulan” (it is the opinion of X) or “nuqila min fulan” (it has been reported
from X). This type of citation requires external evidence to be confidently used in research,

or its weakness should be indicated if it is necessary to mention the citation.

The other set of sources I use are biographical, bibliographical and historical sources.
Norman Calder has criticized the use of biographical evidence. According to Calder,
biographical tradition cannot be considered a known historical fact.’ He also holds the

opinion that the biographical tradition should only be read in light of juristic texts, and not

3 Calder, Norman, Studies in Early Muslim Jurisprudence, Oxford, UK:Clarendon Press, 1993., 20.



vice versa.’ By saying that, Calder actually draws attention to an inconsistent method within
the Orientalist tradition which advocates an extremely skeptical approach to hadith
compilations, but far less skeptical when referring to later biographical sources. As far as I
know, no proper method has been suggested in using later sources of this kind, and the basic
principle of historical investigation, namely that every case should be examined
independently, still seems to be the accepted approach. My general approach will be to
prioritize neutral data, which I believe constitutes the majority of the materials we have, and

to be more suspicious of descriptions that express commendation or condemnation.

Despite the fact that the existing materials that I collected over the course of my
research cover many topics of usill al-figh including the sources of law, i.e. consensus (ijma "),
analogy (qiyas), reports (akhbar), juristic preference (istihsan), earlier revelation-based laws
(shar ‘u man qablana), hermeneutical principles such as identifying general (amm) and
specific (khass) texts, and abrogation (naskh), the limits of this study compel me to restrict
the scope of my research to the first three topics. Therefore, the outline of the dissertation
will be as follows: The first chapter examines first the development of the concept of usl
and then provides a comparison of the topics treated in al-Shafi‘T’s al-Risdla and al-Jassas’s
al-Fusil, in order to portray a rough sketch of developments made during the gap period
between the two texts. I will examine three sources of usil al-figh in the subsequent three
chapters. The second chapter discusses solitary reports, their authority, and the distinct

methods for evaluating reports as developed by different groups of scholars of the period.

* Calder, Studies, 38.



The third chapter deals with discussions about ijma‘ by examining the contributions of the
scholars in conceptualizing the authority of ijma‘, the idea of infallibility that is inherent in
the claim of ijma°“, the different types of ijma‘ as they were articulated during this period, and
finally the role of assigning authority to the predecessors (salaf) in the formation of ijma‘ as a
source of religion. The final chapter traces the development of qiyas, ijtihad and discussions

of taqlid.

B. Sources, Places, and People

The majority of the scholars under analysis in this research lived in Iraq, especially
Baghdad and Basra. However, some individuals who contributed to the early development of
usill al-figh settled in different parts of the Muslim world of the time including Misr, Hijaz,
North Africa, Khurasan, and Transoxiana. I point out the regional origins of these scholars
throughout my research. However, Iraq and especially Baghdad remained the center of
intellectual life in the Muslim world during the gap period. The gap period, as defined for the
sake of this research as being between the years 204/819 and 370/980, witnessed eighteen
‘Abbasid caliphs beginning with the reign of al-Ma’miin (197/813-218/833) and ending with
the reign of al-Ta’i* (363/974-381/991). Even though Samarra temporarily became the
political capital between the years 221/836 and 278/892, Baghdad effectively remained the
center of the Muslim world. Based on the number of bathhouses in the year 383/993, the

population of Baghdad during the gap period can be estimated as between 1,000,000 and



1,500,000.> The translation movement, the foundation of Bayt al-hikma, and the introcution
of paper manufacture in Baghdad in in the late 2nd/gh century were the main factors fueling

intellectual life and the production of knowledge.

The gap period was a period in which the formation of schools of law was a
continuing process, and independent scholarly contributions were still more prevalent. This is
precisely the reason why I call this period as a “period of independent productivity” rather
than a gap period in which no significant development took place. However, these
independent or semi-independent characteristics of contributions make it harder to label the
contributors. In other words, it is difficult to label the scholars of this period who did not
have a sense of belonging to a school—a sentiment that emerged mostly in the following
centuries—with certain schools that only completed their formation in the 4™/10"™ and 5™/11"
centuries. It would be easy to become trapped in anachronistic labels through backward
projections. In order to overcome this hardship and to point out the importance of this
formative aspect of the period, I have tried to avoid using such labels as Hanafi, Maliki,
Shafi‘1, Hanbali, Zahir1, and Ja‘far1 for these scholars. Instead, I refer to these scholars either
as independent scholars by pointing out their teachers and students, or by employing the
group labels that existed in the literature of the time such as Kifi, Iraqi, member of ahl

al-ra’y or ahl al-hadith.

Since some theological schools were already established, I use the labels Mu‘tazili,

% al-Durd, ‘Abd al-Aziz, TDV Islam Ansiklopedisi, s.v. “Bagdat”. IV, Istanbul: TDV, 1991., 425-33.



Shi‘1t (or Rafid1), Zaydi and Murji‘1 for those who identified themselves with these schools.
However, these labels become tangled and overlap at times depending on the criteria of
categorization. For instance, certain Mu‘tazilt scholars are also described as Zaydis by some
authors of the period.® In order to emphasize their early contribution to these schools, I
preferred using the prefix proto such as proto-Hanafi for those who lived in a period closer to
the time of the establishment of these schools, or hyphenated descriptions such as

Mu‘tazili-Zaydi; Shi‘T-Imami etcetera.

It should be also emphasized that contribution to the development of usil al-figh in
the gap period was not restricted to the scholars of ahl al-ra’y and ahl al-hadith as
erroneously claimed by many modern historians. Many individual scholars who were
affiliated with diverse groups, or who were not affiliated with any group, contributed to the
theoretical discussions of the period. This phenomenon will be noted frequently in the body
of the dissertation. Having clarified this important point, I will introduce the distinguished
scholars of the gap period in chronological order and the sources that I use to reveal their

contributions to the development of usil al-figh.

¢ Al-Malati (377/987), a Shaf‘T jurist and a scholar of Quran recitation (¢ird’a) who lived during the gap
period, mentions Ja‘far b. Mubashshir (234/848), Ja‘far b. Harb (236/850), and Muhammad b. ‘Abd Allah
al-Iskaft as Zaydis among the Mu‘tazila, due to their opinions on accepting the imamate of the less excellent
(al-fadil) over the most excellent (al-afdal) and the superiority of ‘Al over other companions. See Abil
al-Husayn al-Malati, al-Radd wa-al-tanbth ‘ala ahl al-ahwa’ wa-al-bida‘, Ed. Zahid al-Kawthari, Misr:
al-Maktaba al-Azhariyya li-al-Turath, 34. This argument in favor of ‘Alf is evident in the extant book of
al-Iskafi. See Abu Ja‘far al-Iskaff, Ed. Muhammad Baqir Mahmidi, a/-Mi yar wa-al-muwazanah fi fada’il ‘Alr
ibn Abt Talib: wa-bayan afdaliyatahu ‘al'a jami‘ al-‘alamin ba‘da al-anbiya’ wa-al-mursalin, Bayrit: [Dar
Mahmudi lil-Tab® wa-al-Nashr], 1981.
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I use three sets of sources in my research. The first set consists of recently discovered
primary texts both in manuscript and in print. The second set of sources comprises primary
texts written during the gap period in various fields including kalam, figh, hadith, tafsir,
compilations of agreements and disagreements, biographical and bibliographical sources, and
refutations. The preserved citations describing the opinions and contributions of scholars of
the gap period in the later sources, mostly in the genre of ustl al-figh, constitute the third set
of sources. In the remaining part of this section, I will describe the scholars of the gap period

and the selected sources that I used to reveal their contributions in my research.

‘Isa b. Aban (221/836), the famous disciple of al-Shaybani and a late contemporary of
al-Shafi‘l, was an important scholar for the developmental stage of usiil al-figh in the initial
period following al-Shafi‘T’s death. He is reported to have written works on various topics of
usiil al-figh such as Ithbat al-giyas, ljitihad al-ra’y, al-Hujja al-saghira, al-Hujja al-Kabira,
and al-Radd ‘ald Bishr al-Marist wa-al-Shafi T fi-al-akhbar.” Fuat Sezgin indicates that a
text titled al-Hujja al-saghira exists in Bankibir, yet unfortunately this manuscript was not

written by ‘Isa b. Aban.® In order to reveal his opinions, I made use of the preserved

7 al-Zirikli, Khayr al-din b. Mahmud. al-4 lam: qamis targjim li-ashar ar-rijal wa-'n-nisa’ min al-‘arab
wa-"l-musta ‘ribin wa-'l-mustashrigin, at-tab‘a 15 ed. Bayrat: Dar al-‘IIm li-al-Malayin, 2002. V, 100; al-Jassas,
Ahmad ibn ‘All, al-Fusil fi al-usil, Kuwayt: Wizarat al-Awqaf al-Kuwaytiyya, 1994. 1, 103; 111, 35.

¥ Sezgin, Fuat, Tarikh al-turdth al-‘Arabi (GAS), translated by ‘Arafah Mustafd. Riyadh: Al-Mamlakah
al-*Arabiyah al-Sa‘fidiyah, Wizarat al-Ta‘lim al-‘Ali, Jami‘at al-Imam Muhammad ibn Sa‘@id al-Islamiyah,
1991., 434.; In a recent article, Murteza Bedir has pointed out that this manuscript must be al-Hujja a‘la ahl
al-Madina of al-Shaybani not al-Hujja al-saghira of ‘Isa b. Aban. For this claim, Bedir relies on a conference
paper presented by an Indian scholar Mawlana 'Atiq Ahmad al-Bastawi who was able to research the
manuscript. See Bedir, Murteza, "An Early Response to Shafi‘T: ‘Isa B. Aban on the Prophetic Report (khabar)."
Islamic Law and Society, 9.3 (2002): 290.
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citations attributed to ‘Isa b. Aban in the later literature of usil al-figh, particularly those
found in al-Jassas’s al-Fusil, in the Zaydi imam and scholar Ibn al-Murtada’s Minhaj, and

other legal, biographical and bibliographical sources of late Hanafi and Shafi‘T scholars.’

Bishr b. Ghiyath al-Marist (218/833), a famous Murji‘Tt who was in the caliph
al-Ma’min’s court and was another late contemporary of al-Shafi‘1, was an important figure
for the early stages of development of usill al-figh in the third hijiT century. The
bibliographical sources attribute the following titles to Bishr b. Ghiyath al-Marist: Kitab
al-ma‘rifa, Kitab fi-al-akhbar, and al-Radd ‘ald al-khawarij, which must have contained
theoretical discussions on usil al-figh. His legal theoretical opinions are cited in Abd
al-‘Aziz al-Kinani’s (240/854) Kitab al-hayda'® and al-Darimi’s (255/868) refutation
al-Radd ‘ald Bishr al-Marist."' These refutations are also important in revealing the
contributions of al-Kinani and al-Darimi, who were identified as members of ahl al-hadith. I
have also relied on quotations from Bishr al-MarisT in the later usil literature such as can be

found in Kitab al-Mu ‘tamad."*

There were a number of Mu‘tazili scholars who contributed to the legal theoretical

® Tbn al-Murtada seems to have quoted directly from ‘Isa b. Aban’s book al-Hujja. See Ibn al-Murtada, Minhdj
al-Wusiul Ila Mi ‘yar al- ‘uqil F1 ‘ilm al-Usil, San’a: Dar al-Hikmah al-Yamaniyah, 1992., 400.

10" al-Kinani, ‘Abd al-‘Aziz, Kitab al-hayda, edited by ‘All b. Muhammad al-Fight. al-Madina al-Munawwara:
Maktabat al-‘ulim wa-al-hikam, 2002.

i al-Darimi, ‘Uthman ibn Sa‘id, Nagd al-Imam Abi Sa‘td ‘Uthman ibn Sa ‘id ‘ala al-Marist al-Jahmi al- ‘anid
fima iftara ‘ala Allah ‘azza wa-jalla min al-tawhid, edited by Rashid ibn Hasan Alma‘l. al-Tab‘ah 1. ed.
al-Riyad: Maktabat al-Rushd, 1998.

12 See for example al-Basri, Muhammad ibn ‘Ali Abii al-Husayn, al-Mu ‘tamad fi usiil al-figh, edited by Halil
al- Mays Bayriit: Dar al-kutub al-‘ilmiyya, 1983, II, 240, 371.
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discussions of the first half of the third hijiT century. Bishr b. Al-Mu‘tamir (210/825),
Thumama b. al-Ashras (213/828), Abu Ishaq Ibrahim al-Nazzam (220-230/835-840), Ja‘far b.
Mubashshir (234/848), Ja‘ftar b. Harb (236/850), and Muhammad b. ‘Abd Allah al-Iskafi
(240/854) were important figures of the early third/ninth century. Bishr b. al-Mu‘tamir
reportedly wrote treatises entailing his thoughts on ustl al-figh entitled [jtihad al-ra’y,
al-Radd ‘ala ashab Abt Hanifa, al-Radd ‘ala al-Nazzam and Mutashabih atl—Qumn.13 In a
book on I[jtihad al-ra’y attributed to Thumama b. Ashras, the author criticized Abt Hanifa
and the entire Kafi tradition that Abai Hanifa followed for their adherence to ra’y.'* Ja‘far b.
Mubashshir (234/848) is reported to have written refutations including al-Radd ‘ala ashab
al-hadith, ashab al-ra’y, and Ashab al-ma ‘cirif.15 Some of Al-Iskafi’s theoretical opinions
are available in his extant work al-Mi ‘yar.'® Even though none of the writings of al-Nazzam
have reached us, his controversial opinions on ustl al-figh are frequently cited by later
scholars. His critiques of the authority of qiyas, ijma‘, and reports reflect his influence on the
development of usiil al-figh. In addition to Abt Husayn al-Basti’s al-Mu ‘tamad,
al-Khayyat’s work al-Intisar is an important source for uncovering the legal theoretical

thoughts of these earlier Mu‘tazilis. Some other sources in the literature of usil al-figh such

1 al-Babani, Isma‘il Basha, Hadiyat al-‘arifin: asma’ al-mu’allifin wa-athar al-musannifin, Istanbal: Wikalat
al-Ma‘arif, 1951., 1, 124.

4 al-Fadl Ibn Shadhan, al-Idah, edited by Jalal al-Din Husayni Muhaddis. Tihran: Mu’assasah-i Intisharat
va-Chap-i Danishgah-i Tihran, 1972., 524.

" al-Khayyat, Abdarrahim Ibn Mohammed Ibn Osman, Kitab al-intisar, edited by Henrik Samuel Nyberg.
Second ed. Al-Qahira: Maktabat ad-dar al-‘arabiyya lil-kitab, 1993., 81.

1 al-Iskafi, Aba Ja‘far Muhammad ibn ‘Abd Allah al-Khatib, al-Mi ‘yar wa-al-muwazanah fi fada’il “Alf ibn
Abt Talib: wa-bayan afdaliyatahu ‘al’'a jami‘® al-‘aGlamin ba‘da al-anbiya’ wa-al-mursalin, edited by
Muhammad Baqir Mahmidi, Bayrtt: [Dar Mahmiidi lil-Tab® wa-al-Nashr], 1981.
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as al-Juwayn1’s a/-Burhan contain citations from these scholars. Another important Mu‘tazilt
scholar, al-Jahiz (255/868), also transmitted al-Nazzam’s legal opinions in one of his works.
Josef Van Ess reconstructed the quotations from al-Nazzam in the later literature based on
al-Jahiz’s book Kitab usil al-futya."” Tt is plausible that his book by al-Jahiz addressed
certain topics of usil al-figh, but unfortunately, it has not been discovered.'® Al-Jahiz
describes his book, saying “I have a book in which I collected divergent views on the
principles (usizl) of legal opinions, which lead to differences in furt‘ and conflicting specific
rulings. ”'” In my research I used treatises in which al-Jahiz gives his opinions on several

topics in usal al-figh including giyas, reports, and ijma*.*

Abi ‘Ubayd al-Qasim b. Sallam (224/839) is generally listed among traditionalists in
the bio-bibliographical accounts, but reportedly studied figh under al-Shaybant (189/804) as

well. His contributions to wusil al-figh are scattered in his extant writings

'" van Ess, Josef, Das Kitab an-nakt des Nazzam und seine Rezeption im Kitab al-futya des Gahiz: eine

Sammlung der Fragmente, 1972.

'8 al-Jahiz, ‘Amr b. Bahr, Kitab al-Hayawan, al-Tab‘ah 2. ed. Bayrat: Dar al-Kutub al-Ilmiyah, 1424.; I, 11.;
Pellat claims that it is a book on figh. See Pellat, Charles, The life and works of Jahiz, Berkeley: University of
California Press, 1969, 50-51.

19 al-Jahiz, ‘Amr b. Bahr, Rasa il al-Jahiz, edited by ‘Abd al-Salam Muhammad Hariin, al-Qahirah: Maktabat
al-Khanji, 1964., 1, 314.

" For instance, al-Jahiz rejects the authority of ‘amal ahl al-Madina and summarizes valid sources as Kitab,
agreed upon Sunna, correct reasoning and analogy. He also lists out the chapters of the science of usiil as the
assessment of akhbar, wa‘d and wa‘ld, particular and general texts (khass- ‘@mm), abrogating and abrogated,
obligatory and recommended (farida and ndfila) sunna and shari‘a, consensus and disagreements (ijtima‘ and
firga). See al-Jahiz, Rasail, 1V, 277, 111, 265.
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al-Nasikh wa-al-mansitkh, Kitab al-amwal, Kitab al-tahiur, and Kitab al-Iman.*!

The famous Sift and traditionalist scholar Harith al-Muhasib1 (243/857) also
mentioned his opinions on various topics of ustl al-figh including reports, ijma‘, qiyas, and
abrogation. These opinions are scattered througought his various works, including Mahiyat

al-‘aql, Fahm al-Qur’an, and al-Makasib.*

Ahmad b. Hanbal (241/855), the heroic leader of ahl al-hadith in his time and the
eponymous scholar of the Hanbali school, is a crucial figure for the gap period. He is
reported to have written on certain topics of usiil al-figh in some of his works such as Kitab
al-nasikh wa-al-mansitkh, Kitab al-muqaddam wa-al-muakhkhar min al-Quran and Kitab
ta‘at al-rasil, none of which have reached us. However, his refutation of Zanadiga and
Jahmiyya® and his debates with Mu‘tazili theologians that have been preserved in various

sources®’ contain material related to our research. Ibn Qayyim reports some of Ahmad b.

I Abii ‘Ubayd al-Qasim ibn Sallam, al-Nasikh wa-al-mansitkh fi al-Qur’an al-‘aziz: wa-ma fihi min al-fara’id
wa-al-sunan. Ed. by Muhammad ibn Salih Mudayfir. al-Riyad: Maktabat al-Rushd, 1997. See bibliography for
the list of full titles of his other books.

*? al-Harith ibn Asad al- Muhasibi, Ed. Husayn Quwatli. al- ‘4ql wa-fahm al-Qur’an. [Bayrit]: Dar al-Kindi,
1982.; al-Harith ibn Asad al-Muhasibi, al-Makasib, Ed. Nir Sa‘id, Beirut: Dar al-Fikr, 1992.; al-Harith ibn
Asad al- Muhasibi, Ed. Husayn Quwatli, Mahiyat al-‘Aql wa ma ‘nahu wa ikhtilaf al-nas fih, [Bayrit]: Dar
al-Kindt, 1398/1982.

 Ahmad ibn Muhammad Ibn Hanbal, Ed. Daghash ibn Shabib ‘Ajmi, al-Radd ‘ald al-zanadigah
wa-al-Jahmiyah: fi-ma shakkat fthi min mutashabih al-Qur’an wa-ta’awwalat'hu ‘ala ghayr ta 'wilih,
al-Kuwayt: Ghiras lil-Nashr wa-al-Tawzi‘ wa-al-Di‘ayah wa-al-I‘lan, 2005.

 For instance al-Jahiz mentions his debate with Ibn Abi Du’ad. See al-Jahiz, al-Rasail, 1, 224-25.
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Hanbal’s opinions on usil al-figh in his 7‘/am al-Muwagqqi ‘in* in which he underlines how
Ahmad b. Hanbal favors traditions over legal reasoning, a point cited in many sources.*®
There are also abundant citations, despite falling into the third type of citations that I
mentioned earlier, in the later usil al-figh literature.”” A letter written by Ahmad b. Hanbal

to the caliph al-Mutawakkil that has recently been discovered and published sheds some light

on his legal theoretical opinions.”®

From the early stage of the third century, al-Shafi‘t’s disciple, traditionalist scholar
Husayn b. ‘Ali al-Karabist (248/863) is reported to have written on certain topics of usil
al-figh, even though these works have not reached us.” He is also reported to have engaged
in debates with the famous Mu‘tazili al-Iskafi.’® Al-Jassas mentions his name together with

Dawud al-ZahirT among those who did not actually know usil al-shari‘a and focused only on

» Ibn Qayyim al-Jazwiyya, Mithammad b. Aba Bakr, I‘lam al-muwaqqi‘in ‘an rabb al-‘alamin, Ed.
Muhammad ‘Abd al-Salam Ibrahim, Bayrout: Dar al-Kutub al-‘Ilmiyya. 1991., I, 29-32.

% See Ibn ‘Abd al-Barr, Abii ‘Umar Yisuf ibn ‘Abd Allah, Jami‘ bayan al-‘ilm wa-fadlih, edited by Abi
al-Ashbal al-Zuhayri. al-Tab‘ah 1. ed. al-Dammam: Dar Ibn al-Jawzi, 1994., 11, 1038.

7 For some of them see Ibn Taymiyya, ‘Abd al-Salam Ibn ‘Abdallah, Ahmad Ibn Taymiyya, and Aba
al-Muhas ‘Abd al-Halim Ibn‘Abd al-Salam, al-Musawwada fi usul al-figh, edited by Muhammad Muhy
al-Din ‘Abd al-Hamid. Beyrat: Dar al-Kutub al-‘Arabi, n.d., 89, 336; al-Zarkashi, Muhammad ibn
Bahadur. al-Bahr al-muhit. al-Tab‘ah 1. ed. Cairo: Dar al-Katbi, 1994., IV, 490; al-Amidi, ‘Al Ibn-Abi-‘Alf,
al- ihkam fi usil al-ahkam, edited by ‘Abd al-Razzaq al-‘Afifi. Bairit and Damascus: al-Maktab al-Islamf,
n.d., IV, 55.

* Ahmad ibn Hanbal, Ed. ‘Ali Muhammad Zayni, Risalat al-Imam Ahmad ibn Hanbal ilé al-Khalifah
al-Mutawakkil al- ‘Abbast, Dimashq: Dar al-Nawadir, 2010.

2 al-Khatib al-Baghdadi, Abt Bakr Ahmad ibn ‘Al1, Tarikh Baghdad wa dhuyiluhu, edited by Mustafa ‘Abd
al-Qadir ‘Ata. Bayrat: Dar al-Kutub al-‘Ilmiyyah, 1417/1996, VIII, 64; al-Nawawi, Abii Zakariyya Muhy
al-Din Yahya b. Sharaf, Tahdhib al-asma’ wa-al-lughat, Bayrut: Dar al-Kutub al-‘Ilmiyah, 1977., 11, 283;
al-Ziriklt, Khayr al-din b. Mahmad. al-4 ‘lam: qamis tarajim li-ashar ar-rijal wa-'n-nisa’ min al-‘arab
wa-'l-musta ribin wa-"l-mustashrigin. at-tab‘a 15 ed. Bayriit: Dar al-‘Ilm li-al-Malayin, 2002., II, 244.

3% Khatib al-Baghdadi, Tarikh Baghdad, 111, 34.
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hadith.’' Al-Zarkashi’s work is an important source that cites Husayn b. ‘Ali al-Karabisi

. 2
several times.’

Some opinions of the famous traditionist al-Bukhart (256/870) on usil al-figh appear
in several chapters at the end of his celebrated Sahih such as Akhbar al-ahad, al-I‘tisam bi
al-kitab wa-al-sunna, al-Tawhid and his work Khalq afal al-‘ibad.*® There is also a growing

body of secondary literature aiming to reveal more about his legal theory.**

The second half of the third century witnessed increasing production of works relating
to the topics of usil al-figh. The earliest scholars who wrote on this subject were al-Muzani
(264/878) and Dawud b. ‘Alr al-Zahir1 (270/883). Al-Muzani’s treatise on “al-amr and
al-nahy” has reached us.>® Dawid is reported to have written on various topics of usiil al-figh.
Sources attribute several works to him, including Kitab al-usil, Kitab al-ijma‘, Kitabu ibtal

al-taqlid, Kitabu ibtal al-Qiyas, Kitabu khabar al-wahid, Kitabu khabar al-mijib li-al- ‘ilm,

31 al-Jassas, al-Fusil, 111, 296.

3 Zarkashi, al-Bahr al-muhit, 11, 190; 111, 322, 323, 452.

33 See al-Bukhari, Muhammad ibn Isma‘il. Sahih al-Imam al-Bukhari: al-musammé al-Jami‘ al-musnad al-sahih
al-mukhtasar min umir Rasiil Allah wa-sunanihi wa-ayyamih. edited by Muhammad Zuhayr ibn Nasir al-Nasir.
Bayriit: Dar Tawq al-Najah, 1422/2001., X' %6'62; al-Bukhari, Muhammad ibn Isma‘il, Khalg af*al al- ‘ibad:
wa-al-radd ‘ald al-jahmiyah wa-ashab al-ta ‘til, Bayrut: Mu’assasat al-Risalah, 1984.

34 See Lucas, Scott, "The Legal Principles of Muhammad b. Ismail Al-Bukhart and Their Relationship to
Classical Salafi Islam", Islamic Law and Society, (2006) 13, no. 3: 289-324; Ghulam1, Husayn Ghayb, a/-Imam
al-Bukhart wa-figh ahl al-‘Iraq: dirasah fi mawqif al-Bukhari min Abt Hanifah, Bayrit: Dar al-I‘tisam
lil-Tiba‘ah wa-al-Nashr, 2000.

3% al-Muzani, Isma‘il b. Yahya (263/876), al-Masail al-Mu ‘tabara [kitab al-amr wa-al-nahy] Zahiriyya, Usul
al-figh:120.; It is also edited and published by Brunschvig, See Brunschvig, “Le Livre De L'ordre Et De La
Deéfense D’al-Muzani” Bulletin d'etudes Orientales, Beirut, (1945-46). 145-65.
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Kitab al-hiijja, Kitab al-khusiis wa-al-‘umim, and Kitab al-mufassar wa-al-mujmal.*® We
also see plenty of quotations reflecting Dawiid’s thoughts on ustl al-figh in the later

literature.

Toward the end of the third century, interest in ustl al-figh was growing. Dawud’s
son Abt Bakr b. Dawud (297/909) is reported to have written Kitab al-wusul ila ma ‘rifat
al-usil. A recent study based on Fatimi jurist Qadi al-Nu‘man’s (363/974) Ihktilaf usul
al-madhahib has shown that it was a manual of usil al-figh in conception, content and
form.”” The contribution of the Zahiri school to usil al-figh is not only important for the
development of usil al-figh, it is also crucial to help explain the reasons for the school’s

disappearance.

Muhammad b. Ishaq al-Kashant (280/893), a former ZahirT who later became Shafi‘1,
is also reported to have written Usil al-futya, Kitab al-radd ‘ald Da‘ud b. ‘Alt fi ibtal

al-qiyas, Kitabu ithbat al-qiyas.”® 1 cite some of his opinions in the dissertation.

The interest of Mu‘tazilt theologians in usiil al-figh seems to have continued and
increased by the late third/ninth century. The most important figures were Abiu ‘Ali

al-Jubba’1 (303/915) and his son Abu Hashim al-Jubba’t (321/933). Abu ‘Ali al-Jubba’T’s

%% bn al-Nadim, Muhammad b. Ishaq, al-Fihrist li-Ibn al-Nadim, edited by Ibrahim Ramadan. 2nd ed. Bayrit:
Dar al-Ma‘rifa, 1417/1997., 267-8.

37 Stewart, Devin. “Muhammad b. Dawid al-ZahirT’s Manual of Jurisprudence, al-Wusill ila Ma‘rifat al-Ustl”
in Studies in Islamic Legal Theory. Ed. By Weiss, Bernard G. Leiden: Brill, 2002.

¥ Kahhalah, ‘Umar Rida, Mu jam al-mu’allifin: tardjim musannifi al-kutub al-‘Arabiyah, Bayrit: Maktabat
al-Muthanna, 1983., IX, 41.
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recently reconstructed work on tafsir contains some of his opinions on usil al-ﬁqh.39
However, the main sources for their opinions are the works of al-Qadi ‘Abd al-Jabbar
(415/1024) and Abt al-Husayn al-BasrT (436/1044). Al-Qadt’s al-Mughni and Fadl al-i ‘tizal,
Abii al-Husayn’s al-Mu ‘tamad contains plenty of citations from them. Al-Khayyat (300/913)
and his student Abi al-Qasim al-Balkhi al-Ka‘b1 (319/931) were other important Mu‘tazili
scholars of the time. Al-Khayyat’s work al-Intisar was an important source for the research,
both as a source of his opinions and of the opinions of earlier Mu‘tazilt scholars. Al-Ka‘b1’s
extant works Tafsir, Qabul al-akhbar wa-ma ‘rifat al-rijal and Dhikr al-Mu ‘tazila ‘an
magqalat al-Islamiyyin are important sources to trace his opinions and legal theoretical shifts

within the school.*°

Within the Kufi school, Abt Ja‘far al-Tahawi (321/935), al-Muzani’s nephew,
appears as an important figure around the end of the third and the beginning of the fourth
hijri centuries in the traditionalizing of Hanafism.*' Al-Tahawi is known more for his
extensive works Sharh ma‘ani al-athar and Sharh Muskil al-athar, which are the most
significant sources for revealing his contribution to the traditionalizing of Hanafism.

However, his works Iktildf al-fugaha’ and Ahkam al-Quran are more representative of some

3 al-Jubba’i, Abi ‘Ali Muhammad ibn ‘Abd al-Wahhab, Tt afsir Abt  ‘Ali al-Jubba’t, edited by Khidr
Muhammad Nabha. Bayrat: Dar al-Kutub al-‘Ilmtyah, 2007.

4 See the bibliography for all titles in detail.

*! Hallaq gives precedence to Muhammad Ibn Shuja‘ al-Thalji (266/880) in traditionalizing Hanafism before
al-Tahawi, however the only source that mentions his name and his contribution to the school with his works on
hadith is Ibn al-Nadim’s al-Fihrist. Ibn al-Nadim attributes the three following titles to him Kitab tashih
al-athar al-kabir, Kitab al-nawadir, and Kitab al-mudaraba. See Ibn al-Nadim, al-Fihrist, 256. For Hallaq’s
discussion: See Weiss, Studies, 394-95. For the evaluation of Hallaq’s argument see Chapter IV, Solitary report.
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of his opinions on usil al-figh. Al-Qurashi indicates that Al-Tahawt wrote a refutation to the
famous follower of Kiifi school ‘Isa b. Aban.** Even though this treatise has not reached us,
it is likely that al-Tahawi must have criticized ‘Isa’s opinions on solitary reports (khabar
al-wahid).* Secondary literature is also useful in revealing al-Tahawi thoughts on legal

theory.**

Another influential figure for Islamic law and legal theory in the late third/ninth
century was the famous historian and scholar Muhammad Ibn Jarir al-Tabart (310/923). He is
reported to have written on ustl al-figh in a manual called al-Bayan ‘an usiul al-ahkam on

which there is also a recent study aiming to reveal his theory of usil al-figh.*

Muhammad b. Mundhir al-Nisabiir’s (310/923) extant writings, such as al-Ishraf ‘ala
madhahib al-‘ulama, al-Awsat fi al-sunan wa-al-ijma‘ wa-al-giyas, and his tafsir,*® are

important sources of my research; in particular, the one on /jma ‘ is an important source that

2 al-Qurashi, ‘Abd al-Qadir b. Muhammad Muhy al-Din, al-Jawahir al-mudiyah fi tabagat al-Hanafiyah,
Karachi: Mir Muhammad Kutubkhanah, n.d., I, 105.

® For the analysis of al-Tahawi’s approach to reports and its distinct aspects from earlier Kifi scholars see the
section titled “Kuft approach to Reports: Was There a Traditionalization of Ahl al-ra’y” in the second chapter.
* For example see Sharaf, Sa‘d Bashir As‘ad, al-Imam Abii Ja'‘far al-Tahawi wa-manhajuhu fi al-figh
al-Islami, ‘Amman: Dar al-Nafa’is, 1998.; Zahid al-Kawthari, al-Hawr fi sira al-Imam Abt Ja ‘far al-Tahawi,
Karact: Ayc. Aym. Sa‘id Kampani, 1983.; ‘Abd al-Majid Mahmud, Abi Ja'far al-Tahawi wa atharuhu
fi-al-hadith, al-Qahirah: Wizarat al-Thaqafah, 1975.; Ahmad, ‘Abd Allah Nadhir, Abi Ja'far al-Tahawi:
al-imam al-muhaddith al-faqih, (239 H-321 H). Dimashq: Dar al-Qalam, 1991.; ‘Abd al-Majid Mahmid,
al-Imam al-Tahawi muhaddith, al-Qahirah: Dar al-Muhaddithin lil-Bahth al-‘Ilmi wa-al-Tarjamah wa-al-Nashr,
2008.

4 Devin Stewart. “Mubammad b. Jarir al-TabarT’s al-Bayan ‘an usil al-ahkam” in Montgomery, James
E. ‘Abbasid Studies: Occasional Papers of the School of ‘Abbasid Studies, Cambridge, 6-10 July 2002. Leuven:
Peeters, 2004. 321-349.

* For the complete titles of his extant works see the bibliography.
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shows surviving discussions on the authority and functionality of ijma* during his time.*’

The founder of one of the two Sunni kalam schools of Maturidism, Abii Mansiir
al-Maturidi (333/944) also reportedly wrote a manual of ustl al-figh entitled Ma akhidh
al-shara’t* and another related work Kitab al-jadal fi al-usil al-figh.** These important
works that represent the transoxanian-Hanafi School’s earliest ustl al-figh examples
unfortunately have not reached us; however, some of his opinions can be found in his Tawilat
al-Quran and Kitab al-tawhid. 1 also used existing quotations from him in the later

. 4
literature.*’

One of the most important figures of the late third century was Abu al-‘Abbas Ibn
Surayj (306/918) who made a significant contribution to the formation of Shafi‘tlsm through
his teachings, disciples, and writings. In honor of his influential status, he was called
“al-Shafi‘1 al-saghtr” (the little Shafi‘T). Ibn Surayj reportedly wrote many books including
some on usiil al-figh. However, even al-Subki (771/1369), who lived only a few centuries
after Ibn Surayj’s death, regretfully says that only Ibn Surayj’s two refutations of Ibn Dawiid

and a fifteen-pages-long fragment of Risalat al-bayan ‘an usil al-ahkam that contained the

7 Ibn al-Mundhir, Muhammad ibn Ibrahim, al-lima ‘: yatadammanu al-masa’il al-fighivah al-muttafaq ‘alayha
‘inda akthar ‘ulama’ al-Muslimin, edited by Fu’ad ‘Abd al-Mun‘im Ahmad. al-Tab‘ah 1. ed. al-Riyad: Dar
al-Muslim lil-Nashr wa-al-Tawzi, 2004.

* al-Samarqandi, ‘Ala’ al-Din, Mizan al-usil fi natd’ij al-‘ugil: fi usil al-figh, edited by ‘Abd al-Malik
al-Sa‘d1. al-Tab‘ah 1. ed. Baghdad: Wizarat al-Awqaf wa-al-Shu’tin al-Diniyah, Lajnat Ihya’ al-Turath
al-*Arabi wa-al-Islami, 1987., 3.; Siikrii Ozen reconstructed Ma ‘akhidh al-shari‘a in a work. See Siikrii Ozen,
Ebu Mansur el-Matiiridi 'nin fikih usuliiniin yeniden insasi, n.p.: Istanbul, 2001.

* Especially Ala al-Din al-Samarqandi (539/1145) and al-Kasani (587/1191) quoted directly from al-Matiridi’s

works.
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opinions of al-Shafi‘1, Malik, Sufyan, Abi Hanifa and his two disciples, and Dawid al-Zahir1
on usill al-figh were extant in his time.”® Al-Jassas reports that Ibn Surayj and al-Qashani’s
refutations of one another on the topic of qiyas reached to 1000 pages.”' There are other
works (books or treatises) on usitl al-figh attributed to Ibn Surayj that have not reached us.
His dialectical debates with the scholars of other schools, especially Zahiris, have been
reported in biographical sources. Apparently these debates led to him to write treatises, three
of which were against ZahirT imams on the authority of qiyas and defending al-Shafi‘t:
al-Radd ‘ala Dawid al-Zahiri wa inkarihi al-qgiyas, al-Radd ‘ala Ibn Dawud fi al-qiyas and
al-Radd ‘ala Ibn Dawud fi masdil i‘taradha biha al-Shafi‘i. He also seemingly attacked

Hanafis by writing al-Radd ‘ala Muhammad b. al-Hasan, and al-Radd ‘ala ‘Isa b. Aban.>?

Even though recent scholarship theoretically puts him in a significant place for the
formation of usil al-figh through the reported writings of his disciples based on biographical
sources, his writings have not been studied enough in the current scholarship. There are three
extant manuscripts attributed to Ibn Surayj in the contemporary sources. One of them is

Kitab al-agsam wa-al-khisal, which is registered in Chester Beatyy Library with the number

%0 al-Subki, Taj al-din, Tabagdt al-Shafi'vyah al-kubra, edited by Mahmiid Muhammad al-Tanahi, and ‘Abd
al-fattah al-Hulw. 2nd ed. Cairo: Hijr li-al-Tiba‘a wa-al-nashr wa-al-tawzi‘, 1992., III, 38, 456. However, it is
not certain that Risala al-bayan was whether about certain fundamental legal topics or was about legal
theoretical principles in deriving rulings. It was not uncommon to use the word usil for the fundamental topics
of figh. (For a discussion of this meaning of usiil see Chapter I) Al-Subkt also reports from al-Ghazali that he
studied another work of Ibn Surayj entitled al-Intisar. This might be seen as another evidence for explanation of
certain lost books during the Mongol invasion in the 13" century.

*!al-Jassas, al-Fusiil, IV, 32-33. This is another important evidence for the ravage of history in explaining
why these important works were lost before the 14" century.

32 1bn al-Nadim, al-Fihrist, 263.
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5515. Nonetheless, after studying a copy of this manuscript, I am confident in asserting that it
does not belong to Ibn Surayj but to his disciple whose name is Ahmad b. ‘Umar Abu Bakr
al-Khaffaf (between 340-360/951-970).> However, since this work was written in the early
third century, it is still an important source for my research and I benefitted from using it as a
reference throughout the dissertation.”® Another text attributed to Ibn Surayj is al-Ajwiba fi
usiil al-din.>> Even though the text al-Ajwiba fi usiil al-din is devoted to theological matters
(kalam), it contains some information with respect to ‘ijma‘. However, the attribution of this
text to Ibn Surayj might not be accurate, because the author of the text states at the end that
he does not follow al-Mu‘tazila or al-Ash‘ariyya. Even though Mu‘tazila was an established
school during the time of Ibn Surayj, Ash‘ariyya was far from being recognized as a school.

The eponymous scholar of this theological school, al-Ash‘arT died a few decades after the

3 See Ibn Kathir, Isma‘il ibn ‘Umar, Tabaqat al-fugahd’ al-Shafi‘iyin, edited by Ahmad ‘Umar Hashim,
Muhammad Zaynahum Muhammad ‘Azab, and Muhammad ibn Ahmad °‘Abbadi. [Cairo]: Maktabat
al-Thaqafah al-Diniyah, 1993., 236; Ibn Qadi Shuhba, Abli Bakr b. Ahmad, Tabagat al-shdfi‘iya. edited by
al-Hafiz ‘Abd al-‘Alim Khan. Beirut: ‘Alam al-kutub, 1987., I, 124. The name of author on the manuscript is
hardly readable except the part “b. ‘Umar”. After a comparative study in the sources, in an unpublished article
of mine, I reached the conclusion that it belongs to Abw Bakr al-Khaffaf. Since Ibn Surayj and Abii Bakr share
the same name as well as their fathers (“Ahmad b. ‘Umar”), biographical sources must have confused the two
scholars.

>* Even though it is a law book (belonging to furu® al-figh), the introduction includes rich data on usl al-figh,
especially sources and words. The author uses the term “bayan” instead of bab or fasl for chapters. It is
probably the influence of al-Shafi‘T’s theory of bayan in his al-Risala. The following “chapters are discussed in
the book: Halal-Haram; four sources (Kitab, sunna, ijma‘, dalil); authority of Mursal hadith; [jma‘; Qiyas;
definition an classification of knowledge, figh, faqth, mutafaqqih; amr; ‘am and khas; ijtihad; disagreements in
usill al-figh; the definition and ways of bayan from the prophet; mujmal; actions of the prophet; matters related
to Ijtihad; nafy; authority of earlier shari‘ats.

% Ibn Surayj, Ahmad b. ‘Umar Abii al-*Abbas. Ciiz' fihi ecvibetii'l-Imami'l-'alim Ebi'l-'Abbds Ahmed b. 'Omer b.
Siireyc fi usili'd-din - Siileymaniye Ktp., Sehid Ali Pasa, nr. 2763. The entire treatise is also reported by Ibn
Qayyim in his [jtima“ al-juyiish al-Islamiyya ‘ala ghazwi al-mu‘attila wa-al-jahmiyya. Matabi® al-farazdaq
al-tijariyya. Riyad: 1988., II, 170-74.
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death of Ibn Surayj. Also, Ibn Surayj is reported to have inclined toward al-Mu‘tazila.
Consequently, al-Wadai * li mansiis al-shard’i * remains as the only reliable extant writing of
Ibn Surayj.’® In al-Wadai*, Ton Surayj gives a summary of Shafi‘T furi¢ figh; however,
toward to the end of his book he discusses the following topics of ustl al-figh in seven
chapters: “conditions of judgeship;” “naskh and its classification;” “Sumna and its

RINTS

classification;” “solitary report and its authority;

9 <6 €. ¢

the essence of [jma‘;” “the authority of

qiyas;” and finally “requesting knowledge.”’

Ibn Surayj’s disciples reportedly wrote numerous books on usil al-figh in the
early fourth/tenth century. Abtu Bakr al-Sayrafi (330/942) is reported to have written
al-Bayan fi daldil al-a‘lam ‘ald usil al-ahkam.’® Abi al-‘Abbas Ibn al-Qas al-Tabari
(335/947) has four extant works that also address certain legal theoretical matters: Kitab
Nusrat al-qawlayn lil-Imam al-Shafi 1, al-Talkhis, Adab al-Qadi and al-Tawassut [bayn
al-Muzani wa al-Shafi‘7].”” Another famous disciple of Ibn Surayj, Abi Bakr Muhammad b.
‘Ali b. ‘Isma‘1l al-Qaffal al-Shashi (336 or 365/948 or 975) is reported to have had books on
both jadal (disputation) and usil al-figh as well as a commentary on al-Shafi‘T’s al-Risdla.*

In the introduction of his extant work Mahdsin al-Shari‘a, al-Qaffal al-Shasht writes about

% Ibn Surayj, Ahmad b. ‘Umar Abii al-‘Abbas. al-Wadai‘ li mansis al-shardi‘. Siileymaniye Kiitiiphanesi,
Ayasofya, 1502, [130 vr] It is also published in Saudi Arabia see Ibn Surayj, Ahmad ibn ‘Umar, al-Wada'i*
li-mansis al-shara’i‘, edited by Salih ibn ‘Abd Allah ibn Ibrahim Duwaysh. Saudi Arabia: s.n., 199-], 1990.

57 Ibn Surayj, al-Wada’i‘, 122a-128b.

% Tbn Nadim, al-Fihrist, 263.

% For example, the introduction of al-Talkhis is devoted to the discussions of faqlid, istihsan, and interrupted
reports (marasil). For the complete titles of the books, see the bibliography.

69" al-Shirazi, Abii Ishaq Ibrahim ibn ‘Alf ibn Yusuf, Tabagat al-fugaha’, edited by Thsan ‘Abbas. Bayriit: Dar
al-Ra’id al-‘Arabi, 1970., 1, 112.
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several topics of usil al-figh.®!

From the Maliki school, the sources attribute the first ustul al-figh book to Abi
al-Faraj al-Malik1 (331/942-3) with Kitab al-Luma " fi usil al-figh, but the earliest extant text
is Ibn al-Qassar’s (397/1007) al-Muqaddima fi usil al-figh. However, Ibn al-Qassar’s work

contains references to related contributions by earlier figures within the school.

From Shi‘T-Imamf tradition, the earliest texts on ustl al-figh appear in the writings of
Abii Sahl al-Nawbakhtt (311/923). Al-Nawbakhtt reportedly wrote a refutation of al-Shafi‘T’s
al-Risala and on the invalidity of qiyas and ijtihad entitled Naqdu risalat al-Shafi 1, Ibtal
al-giyas and Naqdu ijtihad al-ra’y.** 1 also benefitted from al-Sayyid Murtada’s al-Dhari‘a

and Shaykh al-Mufid’s al-Tadhkira.

Shi‘t-Isma‘1li scholar al-Qadi Nu‘man’s (363/974) extant book [lkhtilafu usil
al-madhahib is not only important for revealing Isma‘1lt contributions and for the defense of
Shi‘T principles of usiil al-figh against Sunni legal theory in general, but it is also important

due to its quotations from third/ninth century Sunni scholars.

Shi‘1-Zaydi, or, more precisely, Mu‘tazili-Zaydi scholars also contributed to the
development of usil al-figh. Even though Zaydi scholars are categorized as Shi‘a in most
contemporary scholarship as well as in the classical Islamic intellectual literature, their

methods, doctrines, and theoretical approaches were distinct from those of Shi‘l-Imamis and

6! al-Qaffal, Muhammad ibn ‘Ali, Mahdsin al-shari‘ah: fi furi‘ al-Shafi‘iyah : kitab fi maqasid al-shari‘ah,
edited by Abi ‘Abd Allah Muhammad ‘Alt Samak. Bayrtt: Dar al-Kutub al-‘Ilmiyah, 2007.
82 Ibn al-Nadim, al-Fihrist, 219-20.
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Shi‘t-Isma‘ilis. Their theoretical arguments were more in parallel with the arguments of
Mu‘tazili and proto-Sunni scholars than with the views of their Shi‘T-Imami and
Shi‘t-Isma‘ili counterparts. This dissertation demonstrates their distinct attitudes toward
ijma‘ and qiyas and the fact that they drew upon the opinions of Mu‘tazilt scholars in legal
theory. In addition to some of the aforementioned Mu‘tazili scholars of Baghdad who were
also affiliated with Zaydis such as al-Iskafi, al-Qasim b. Ibrahim al-Rasst (246/860) was also
an important Zaydi Imam and scholar of the early third hijrT century. Some of al-Rassi’s
theoretical opinions are scattered in his treatises.”’ For the late third hijri century, Zaydi
Imam Yahya b. al-Husayn al-Hadi ila al-Haqq’s (298/911) treatises are the main sources for
tracing Zaydi contributions to the development of legal theory.®* However, probably the
most important work among the early contributions of the Zaydis to the legal theory, which is
also helpful in clarifying their interrelation with Mu‘tazila, is al-Natiq bi-al-Haqq’s
(424/1033) recently published four-volume manual of usil al-figh al-Mujzi ff usil al-figh.®
This work 1s also an important source to reconstruct the theoretical opinions of certain
scholars of the gap period, especially those of his teacher Mu‘tazili-Zaydi and Hanafi usiil
scholar and theologian Abu ‘Abd Allah al-Basr1 (369/979). Abii ‘Abd Allah al-Basri was one
of the eminent students of al-Karkhi and Abii Hashim al-Jubba’1 and he was a contemporary

of al-Jassas. He is reported to have written on legal theory in his works al-Usil and Nagd

63 al-Qasim b. Ibrahim al-Rassi, Majmii‘ kutub wa-rasa’il al-Imam al-Qdasim ibn Ibrahim al-Rassi, 169-246 H.,

edited by ‘Abd al-Karim Ahmad Jadaban, al-Tab‘ah 1. ed. San‘a’: Dar al-Hikmah al-Yamaniyah, 2001.
6 al-Hadi ila al-Haqq, Yahya ibn al-Husayn, al-Majmii ‘ah al-fakhirah: kitab fi-hi majmi ‘ min kutub al-Imam
al-Hadi,. [Yemen]: Maktabat al-Yaman al-Kubra, 1980.

65 al-Natiq bi-al-Haqq, Yahya ibn al-Husayn, al-Mujzi fi usiil al-figh, edited by ‘Abd al-Karim Ahmad

Jadaban. 2013.
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al-futya. Lastly, Ibn al-Murtada’s Minhdj al-wusiil ila ma ‘ani mi‘yar al-‘uqil fi ‘ilm al-usil
is a source that traces certain legal theoretical opinions of the Mu‘tazili-Zayd1 scholars of the

gap period, in addition to opinions of other scholars.*®

Another important figure from the Hanafis of the early fourth/tenth century was Abi
al-Hasan al-Karkht (340/951) who was as important in the formation of the Hanaft school as
Ibn Surayj was in the Shafi‘t school. Like Ibn Surayj, al-Karkhi had many influential
students.®” He has an extant work entitled usii/, however, this short treatise contains legal
maxims rather than discussions on theoretical topics.”® His opinions are reported in later
Hanafi usil literature and there is a secondary study aiming to reveal these opinions.”” Even
though sources do not mention his having authored another work, these rich citations imply
that he might have had works on usil al-figh or may have expressed his opinions in his

teaching circles.

This list of scholars and of the sources I have used to reveal their contributions to the
development of ustl al-figh are representative of the types of data used in my research. The

list also provides an outline for the main contributors of the time to the science of usiil

% Tbn al-Murtada, Ahmad b. Yahya, Minhdj al-Wusil Ila Mi ‘var al-‘ugil fi ‘ilm al-Usil, edited by Ahmad A.
M. Makhidhi. San‘a: Dar al-Hikmah al-Yamaniyah, 1992.

7 Ibn Qutlibugha, Abu al-Fida' Zayn al-Din. 74dj al-tardjim. edited by Muhammad Khayr Ramadan Yasuf
al-Tab‘ah 1. ed. Dimashq: Dar al-Qalam, 1992., I, 200-202.

o8 al-Karkhi, Ubayd Allah ibn al-Husayn, Usil, in al-Aqwal al-usiliyah, [Saudi Arabia]: H. Kh. al-Jubir,
1989., 139-150.

% Jubtiri, Husayn Khalaf, al-Agwal al-usilivah li-al-imam AbT al-Hasan al-Karkhi, [Saudi Arabia]: H. Kh.
al-Juburi, 1989.
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al-ﬁqh.70 A detailed list of my sources can be found in the bibliography.

C. Previous Studies

Several attempts have been made in order to explain this gap in the history of ustl
al-figh literature between the 9™ and 10™ centuries. Although Schacht’s studies focus on the
first two centuries, his paradigmatic theses on al-Shafi‘T’s role in Islamic legal history shed
some light on his thoughts about what happened in the centuries following al-Shafi‘T’s death.
Schacht argues that the period following al-Shafi‘T’s death was first a time of consolidation
which produced the classical system of legal theory, and then a long period of
scholasticism.”' According to Schacht, al-Shafi‘T not only founded legal theory with its
fundamental four sources and an emphasis on the prophetic legal authority embodied in texts,
his footsteps had also been followed in legal theory. That is to say that al-Shafi‘T’s legal
theory was magnificently superior to the preceding doctrines, and the literature of Islamic
legal theory after him can be seen as footnotes on al-Shafi‘T’s legal theory.”* Schacht thinks
that one of the important achievements of al-Shafi‘l was to make the traditionist thesis, which
argues for the formal traditions from the prophet to supersede the living tradition, prevail in
legal theory in opposition to ahl al-kalam and ahl al-ra’y.”> Schacht argues that at the end of

the 3"/9™ century this position taken by al-Shafi‘T and the traditionists had been generally

7 T refer to usil al-figh as a science in the meaning of a body of knowledge organized by principles. This

description is also in parallel with what is defined in the literature of usil al-figh.

"' Schacht, Joseph, The origins of Muhammadan jurisprudence, Oxford: Clarendon Press. 1950., 329.
2 Schacht, Origins, 134-37.

3 Schacht, Origins, 256.
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accepted in orthodox Islam, and that this forced other groups, especially the Mu‘tazila, to
reconsider their legal theoretical attitudes, particularly in relation to consensus and ra’y.”*
Schacht frequently labels the Mu‘tazila as deniers of reports, and presents their thought on
legal theory in matters of consensus, disagreements and systematic reasoning based on a few
references to al-Khayyat’s and al-Ka‘bi’s works.” Schacht’s account is only interested in the
third century, and only with respect to the development of attitudes about hadith.”® Even
though I accept al-Shafi‘T’s important role in legal theory, I disagree with Schacht that

al-Shafi‘1 represents the pinnacle of Sunni legal theory.

Taha Jabir Alwani devotes a chapter to the development of ustl al-figh after al-Shafi‘t
in his work Source Methodology in Islamic Jurisprudence.”” After mentioning various texts
that are reported to have been written on certain topics of usil al-figh based on
bibliographical sources and acknowledging al-Shafi‘T’s al-Risala’s dominant influence in
parallel with Schacht, he argues that it is hard to regard what happened during this period as
development. Rather, Alwani claims, these texts seem limited to criticizing, supporting, or
commenting on al-Risala.”"® However, he does not provide any quotations from this period

citing al-Risdla. On the contrary, bibliographical accounts show that the texts written during

"% Schacht, Origins, 259.

7 Schacht, Origins, 40, 51, 88, 95, 128, 258.

7% Schacht describes the third century as the second stage of the hadith forgery growth. The first stage is legal
works of the second century and the third stage begins with al-Tahaw1 and his contemporaries. He also argues
that the isnad system reached its perfection in the second half of the third century. (See Schacht, 149, 163.)

" <Alwani, Taha Jabir Fayyad, Usil Al Figh Al Islami: Source Methodology in Islamic Jurisprudence :
Methodology for Research and Knowledge, Herndon, Va. USA: International Institute of Islamic Thought,
1990.

8 Alwani, Source Methodology, 41-43.
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that period were not building on al-Shafi‘’’s arguments. Moreover, even if we accept
Alwani’s argument that what was written in this period was just commentary on a/-Risala,
this argument does not necessarily lead to his inference that this period was not a significant
developmental stage, especially in light of the fact that building on earlier works has been the

main element of development throughout Islamic intellectual history.

Recent scholarship tends to consider this gap as the formational stage of usiil al-figh
as opposed to a developmental process, and to shift the pivotal role from al-Shafi‘T and from
the early third/ninth century to Ibn Surayj and the early fourth/tenth century. Wael Hallaq
and Kevin Reinhart are the chief proponents of this thesis. Hallaq gives precedence to Ibn
Surayj’s disciples; Kevin Reinhart, however, underscores Ibn Surayj’s own role by
attributing to him a manual of jurisprudence. ° Wael Hallaq explains the lack of literature
on ustl al-figh in the ninth century as being because this period represented the initial
development of legal theory, which was only to fully emerge as late as a century after
al-Shafi‘T’s death.®” He emphasizes the importance of Ibn Surayj and his disciples by

assigning them a foundational role in the formation of usiil al-figh.

Wael Hallaq goes further and explains the formation of Islamic legal theory as arising
from the great synthesis between ahl al ra’y and ahl al-hadith. According to Hallaq, the main

factor for the emergence of usil al-figh was the compromise between rationalism and

" Hallaq, Wael B., 4 history of Islamic legal theories: an introduction to Sunni usiil al-figh, Cambridge:
Cambridge University Press, 1997., 36; Reinhart, A. Kevin, Before Revelation: The Boundaries of Muslim
Moral Thought, Albany, N.Y.: State University of New York Press, 1995., 14-15.

% Hallaq, 4 history of Islamic legal theories, 36.
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traditionalism at the end of the third/ninth century. Hallaq does not consider al-Shafi‘T’s
al-Risala as a true work in usil, and further, he argues that al-Shafi‘T had very little to do
with the elaboration of usill al-figh, claiming instead that al-Shafi‘t merely advocated the
synthesis in a rudimentary form. He identifies Ibn Surayj (306/918) and his students as the
ones who created usill al-figh in its “organic and comprehensive form.” His main sources of
evidence are reports attributing some works on usil al-figh to Ibn Surayj’s students such as
Abu Bakr al-Farisi (fl. ca. 350/960), Ibn al-Qass (336/947), Abu Bakr al-Sayrafi (330/942),
and al-Qaffal al-Shashi (336/947).%' Melchert follows Hallaq and explains the evolution of
jurisprudence through this same theory of synthesis. According to Melchert, the strict
division between ahl al-ra’y and ahl al-hadith in the early third century softened towards the
end of the century. Then, in the fourth century, compromised forms emerged between the
“Hanbalt school, submitted to the forms of jurisprudence, and the al-Shafi‘t, Hanafi and

Maliki schools, submitted to the forms of hadith.”®

Devin Stewart approaches the problem differently than the above historians. Stewart
criticizes the claims that works on usil al-figh did not appear in the third/ninth century based
on a lack of supporting evidence. He argues that many works mentioned in the biographical

sources have been lost and many more have totally escaped mention; therefore, the

8! Hallaq, Wael, The origins and evolution of Islamic law, (Themes in Islamic law, 1.) Cambridge, UK:
Cambridge University Press, 2005., 128.

%2 Melchert, Christopher, The formation of the Sunni schools of law, 9th-10th centuries C.E., Leiden: Brill,
1997., 31.
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third/ninth century must be considered the starting point of usil al-ﬁqh.83 Even though
Stewart shares the opinions of previous historians that al/-Risala does not contain
characteristic features of later usiil al-figh works, he accepts that a/-Risala can be regarded as
a work on ustl al-figh in the sense that it aims to provide a comprehensive method for the
derivation of rulings for all possible future cases.”™ He also supports his thesis with two
articles that attempt to reveal the contents of two scholars’ books on ustl al-figh from the
third/ninth century.® Stewart’s approach is more reasonable than those of the other
historians mentioned above, but these arguments should be supported through a more

comprehensive examination of the period.

In addition to these theses above, two important recent challenges regarding the role
of al-Shafi‘i need to be discussed. The first is asserted by Norman Calder who argued that the
works attributed to al-Shafi‘t were actually written by al-Shafi‘T’s followers long after
al-Shafi‘T’s death.® The second critique is made by Hallaq about al-Shafi‘T’s actual role in
the development of legal theory, which is mentioned above. Hallaq claimed al-Shafi‘T’s

treatise al-Risala should not be accepted as the earliest example of legal theory due to its

8 Stewart, Devin I., Islamic legal orthodoxy twelver Shiite responses to the Sunni legal system, Salt Lake City:
University of Utah Press, 1998., 31-33.

8 Stewart, Devin, “Muhammad b. Dawtd al-Zahir’’s Manual of Jurisprudence” in Studies in Islamic Legal
Theory, 104.

85 See Stewart, Devin, “Muhammad b. Dawid al-ZahirT’s Manual of Jurisprudence” in Studies in Islamic Legal
Theory, 99-158.; and Stewart, Devin, "Muhammad b. Jarir al-TabarT’s al-Bayan ‘an usil al-ahkam." In ‘Abbasid
studies: occasional papers of the School of ‘Abbasid studies, Cambridge, 6-10 July 2002, Leuven: Peeters,
2004. 321-349., 321-349.

% Norman Calder, Studies in Early Muslim Jurisprudence (Oxford: Clarendon Press, 1993), chapters 4, 5, and
9.
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rudimentary contribution compared to the later developed works on legal theory. Hence,
according to Hallaqg, al-Shafi‘t should not be viewed as the foundational figure for Islamic
legal theory.®” First of all, even though they reach similar conclusions, the dramatic contrast
between these two arguments is striking. While Calder argues that the content of al-Risala is
theoretically too developed of a work to have be written at the beginning of the third/ninth
century, Hallaq argues that al-Risala’s immature content forces us to exclude it from the
genre of usiil al-figh. This contrast implies there is a different understanding between the two
historians about what usil al-figh means. From his work, it seems that Calder perceives it as
legal theoretical discussion on sources, methods and principles separate from law. Hallaq,
however, explicitly says that what he means by usiil al-figh is the legal theory that emerged
as the product of the four schools in the fourth/tenth and fifth/eleven centuries.*® Based on
this description, Hallaq compares al-Risala to the later usil al-figh works developed by the
members of the fours schools, and excludes it from the genre due to its relatively immature
content. Calder’s description of usiil al-figh is more accurate. The term ‘usil al-figh’ refers to
the source methodology of law. Thus, an inquiry that investigates the development of the
science of usiil al-figh must take into consideration every effort related to the development of
source methodology. Otherwise, one would have to ignore any contributions made before the
complete formation of the science. In other words, one could not ever understand and explain

the developmental process. It is for precisely this reason that Wael Hallaq’s strict

%7 Hallaq, Wael B.. "Was al-Shafii the Master Architect of Islamic Jurisprudence?." International Journal of
Middle East Studies 25, no. 04 (1993): 588.
% Weiss, Bernard G., ed., Studies in Islamic Legal Theory, Leiden: E.J. Brill. 2002., 393.
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understanding of usil al-figh leads him to ignore all of the contributions made by Mu‘tazilis,
Murji‘ts, Zahiris and other various groups and independent scholars before the fourth/tenth
centuries. As the first complete extant work written almost one and a half century before the
second extant work, i.e. al-Fusil, al-Risala’s relatively immature content, concepts, and

structure should not surprise a student of jurisprudence.

Calder’s skepticism about al-Shafi‘T’’s authorship of al/-Risala is also based on
argumentum ex silentio and erroneous comparison. By following Schacht’s thesis, Calder
compares al-Risala with ancient schools and arrives at the conclusion that the legal theory
presented in a/-Risala is a magnificently consistent and superior system.”” However, we do
not have any extant legal theoretical work dating from the time before al-Shafi‘l. He also
compares some concepts in al-Shafi‘T’s al-Risala with those of Ibn Qutayba’s Ta 'wil. For
example, he questions the fact that certain technical terminology [khabar al-wahid;
‘amm-khass] and the theory of naskh are absent from Ibn Qutayba’s work, but appear in
al-Risala.”® Tbn Qutayba’s work is exclusively devoted to the defense of hadith against ahl
al-kalam and ahl al-ra’y based on the reconciliation of seemingly contradictory hadiths. Thus,
it is not surprising that Ibn Qutayba’s Ta’wil does not focus on the theoretical terminology or
naskh. On the other hand, earlier works than Ibn Qutayba’s Tawil contained this type of

terminology, such as ‘amm and khass, including Muzant’s al-amr wa-al-nahy or Kinani’s

¥ Calder, Studies, 67.
% Calder, Studies, 222-27.
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(240/854) al-Hayda.”' A considerable amount of literature dealing with naskh had already
been produced as well.”* Furthermore, a careful study of the early quotations from a/-Risdla,
commentaries on al-Risala, and refutations against al-Shafi‘T written before the middle of the
third/ninth century support the authorship of al-Shafi‘1. This was also the view accepted by
the consensus of all the schools, as can be seen in the later literature of usil al-figh. The
famous Mu‘tazilt theologian, al-Jahiz cites al-Shafi‘T’s a/-Risala in his treatise Risala Fadl
Hashim ‘ala ‘Abd Shams, which was written between 227-230/842-845 during the time of
al-Wathiq.”> Yahya b. Sa‘id al-Qattan (198/813) is reported to have read al-Risala and

g 94

praised al-Shafi‘t.”™ Al-Muzani reportedly said to al-Anmati that he had been reading
al-Shafi‘T’s al-Risala for fifty years and kept benefiting from it with something new each
time.”> Abi al-*Abbas Ibn al-‘Asam (346/957) reportedly said that he had studied al-Shafi‘T’s
al-Risala before 270/883.°° Among the refutations, ‘Isa b. Aban’s (221/836) al-Radd ‘ala

Bishr al-Marist wa-al-Shafi T fi-al-akhbar is already mentioned above. It is most probably

1 See al-Muzani, al-Amr wa-al-nahy, 154.; al-Kinan1, Hayda, 124-34.

%2 For example see Abii ‘Ubayd al-Qasim ibn Sallam, al-Nasikh wa-al-mansiikh fi al-Qur’an al-‘aziz: wa-ma
fihi min al-fard’id wa-al-sunan, edited by Muhammad ibn Salih Mudayfir. al-Riyad: Maktabat al-Rushd, 1997.;
al-Nahhas, Abu Ja‘far, al-Nasikh wa-al-mansiikh, edited by Muhammad ‘Abd al-Salam Muhammad.
Kuwait:Maktabat al-falah. 1408/1988.

% al-Jahiz relates that in al-Risala, al-Shafi‘T mentions that ‘Al b. al-Husayn accepted the solitary report, when
he tries to prove the authority of solitary report. See al-Jahiz, ‘Amr b. Bahr, Rasa’il al-Jahiz al-Rasa’il
al-Siyasiyah, edited by Abii Mulhim ‘Ali. Bayrtt: Dar wa-Maktabat al-Hilal, 1987, 450. In fact, this name does
not appear in the existing edition of al-Risala, which might be an indication of the fact that the old edition of
al-Risala was in circulaton during the time of al-Jahiz.

9 al-Nawawi, Tahdhib al-asma’, 1, 84.

% al-Subki, Tabagat al-shafi ‘iyyat al-kubra, 11, 99.

% Ibn ‘Asakir, ‘Ali ibn al-Hasan, Tarikh madinat Dimashq: wa-dhikr fadlihd wa-tasmiyat man hallaha min
al-amathil aw ijtaza bi-nawahiha min waridiha wa-ahliha, edited by ‘Amr Gharamah ‘Umrawi. Bayrit: Dar
al-Fikr, 1995., LVI, 292.
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written against the theory of akhbar that al-Shafi‘t presents in al-Risala. Ibn Sahniin’s
(256/870) al-Radd ‘ald al-ShafiT wa-al-‘Iragiyyin,”’ Hammad b. Ishiaq al-Jahdami’s
(267/880) al-Radd ‘ald al-Shafi ,”® Tbn ‘Abd al-Hakam’s (268/882) al-Radd ‘ald al-Shafi 7 fi
ma khalafa fihi al-kitab wa-al-sunna,” Isma‘il b. Ishaq al-Qadi’s (282/896) al-Radd ‘ala
al-Shafi 7,'" Yahya b. ‘Umar al-Maliki’s (289/902) al-Radd ‘ala al-Shafii, '** Yasuf b.
Yahya al-Azadi’s (288/901) al-Radd ‘ala al-Shafi 7,"” and Ahmad b. Marwan al-Maliki’s
(298/910) al-Radd ‘ala al-Shafi T'™ are works written in refutation of al-Shafi‘T during the
39" century.'™  The first manuals of usal al-figh also cite al-Risala multiple times, which

indicates that early scholars of usil al-figh were in conversation with earlier books and

97 al-Dhahabi, Muhammad ibn Ahmad, edited by Muhammad Ayman ibn ‘Abd Allah Shabrawi. Siyar a‘lam
al-nubala’. al-Qahirah: Dar al-Hadtth, 2006., XIII, 61.

% Kahhala, Mu jam al-mu’allifin, IV, 72.; Zirikli, 4 ‘lam, 11, 271.

* Zirikli, 4 lam, V1, 223.

' Ziriklt, A ‘lam, 1, 310.

O 1pn Hajar, Lisan al-mizan, VI, 270.;Zirikl1, A ‘lam, VIII, 160. There is also a manuscript containing a
preserved part of this refutation in Tunisia and Muhammad Ajftn published an article on it. Based on the
content of the article, it seems that Yahya was trying to prove that it was Malik who adhered to the prophetic
hadith more than al-Shafi‘l. See al-Ajfan, Muhammad Abi. “Yahya b. ‘Umar min khilal kitabih “’al-hujja
fi-al-radd ‘ala al-Shafi‘1.” Majallat Ma ‘had al-Makhtitat al- ‘Arabiyya. 29, no. 2 (1985)

192 7irikli, 4 ‘lam, VIIL, 257.

103 a]-Dhahabi, Siyar a‘lam al-nubala, XV, 427.; Kahhala, Mu jam al-mu’allifin, 11, 174.; Zirikl1, 4 ‘lam, 1, 256.
1% There is also an extant refutation of al-Shafi‘i by Ibn al-Labbad (333/944) who lived in the late third and
early fourth hijiT centuries. In this treatise, by following the footsteps of his teacher Yahya b. ‘Umar, Ibn
Labbad tries to show that it was al-Shafi‘Tt who was issuing rulings based on ra’y (in his language hirah) and
Malik was a strict adherent to the prophetic hadith without adding or removing anything from it. See Ibn
al-Labbad, Abt Bakr Muhammad ibn Muhammad, Kitab al-radd ‘ala al-Shafi i, edited by ‘Abd al-Majid Bin
Hamdah. Tunis: Dar al-‘arab li-al-tiba‘a, 1986.
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treatises in the genre, and that they accepted al-Risdla as belonging to the same genre.'®

Hallaqg’s thesis also suffers from multiple weaknesses. First of all, Hallaq’s thesis
aims at depicting al-Shafi‘T’s work al/-Risala as insignificant as a reaction to the excessive
emphasis on its importance within Orientalist discourse. The position he takes is to describe
what happened in the third/ninth century as merely a formational process of ustl al-figh
instead of real development. However, the literature of usil al-figh, especially references to

106
% Even those

al-Risala in this literature, as well as the content of a/-Risala refutes this point.
whom Hallaq accepts as the founders of ustl al-figh, such as al-Sayrafi and al-Qaffal
al-Shashi, reportedly wrote commentaries on al-Risala referring to it as an usdl work.'”’
Hallaq assumes that only two groups, namely ahl al-ra’y and ahl al-hadith, were influential in
the formation of ustl al-figh. However, biographical and historical sources confirm that in
the third/ninth century there were many different groups, such as Mu‘tazila and Zahirism,

involved in usil discussions on topics such as the authority of ijtihad, qiyas and solitary

report.

Most of these earlier studies either presented this gap as an insignificant time period

for the history of Islamic legal theory, or just a period in which only the first commentaries

105 al-Jassas, al-Fusulll, 336, 340, Abu al-Husayn al-Basri, al-Mu ‘tamad, 11, 329; al-Natiq bi-al-Haqq,
al-Mujzi fi usul al-figh, 11, 140, 155, 224.

196 Some ustul works that have references to al-Risala as follows: Jassas’s al-Fusil, Sarakhsi’s al-Usiil,
Juwaynt’s Talkhis and al-Burhan;, Zarkashi’s al-Bahr al-muhit Only this work has more than hundred
references); Qarafi’s al-Furig, Shatibl’s al-Muwafaqat, lIbn al-Farra’s al-‘Udda, Ibn Taymiyya’s
al-Musawwada.

17 Subki, Tabagat, 11, 167.
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on al-Shafi‘T’s al-Risala were produced with respect to Islamic legal theory. The first claim
motivated its proponents to look for a new starting point for Islamic legal theory and new
founding figures. While the second claim resulted from assigning a significant place to
al-Shafi‘t and his time, and resulted in describing the gap period as the first stage of
al-Shafi‘T’s influence on Islamic legal theory. Both of these claims are challenged directly in

the body of this dissertation.

One of the secondary problems that the dissertation deals with is the formation of the
schools. There are several studies exclusively dealing with this problem; however, my
primary focus will be on the question of the relationship between the formation and survival
of a school and its development of a legal theory which had been relatively neglected. It is
clear that those schools of law that survived over long periods of time each produced a
distinctive legal theory that was articulated in works of usul al-figh. The question of
whether the production of works on usul al-figh contributed to their longevity is one that can
and should be posed by scholars. On the other hand, uncovering the problem of how
developing a legal theory affects the formation of a school will enable us to reach a more

accurate understanding of Islamic legal history.

Schacht locates the formation of schools at around the middle of the third century.
This is when the Iraqi school became completely Hanafil, when Maliki and Shafi'm doctrines

were crystallized in the respective handbooks of Abu Mus‘ab and al-Muzani, and the
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opinions of Ahmad b. Hanbal were collected by his disciples. '®™ Coulson identifies
al-Shaybani as "the true founder of Hanaft law" and Ibn al-Qasim as the comparable figure
for Maliki law. He also says that Shafi'ites became a school in the generation after al-Shafi‘T,
when only a minority were immediately converted to his views, and that Ahmad founded the

Hanbali school by collecting his Musnad.'"’

Makdisi has identified three stages in the development of schools of law: the regional

school, the personal school, and the guild school.'?

Melchert assigns the emergence of the
madhhab as a full-fledged legal school to the end of the 9th century and the beginning of the
10th century. He follows the careers of the major jurisprudents of six schools in great detail
in order to show that some of these jurisprudents were responsible for founding what he calls
the classical schools. Thus, Ibn Surayj (306/918) and his immediate students contributed
directly to the formation of the Shafi'ite school; al-Karkhi (340/952) to the Hanafite school;
al-Khallal (311/923) to the Hanbalite school; and Ismail Ibn Ishaq (282/896), among others,
to the Malikite school. According to Melchert, the establishment of a regular system of
education for transmitting legal doctrine, with identifiable teachers and students, was the

cause of the formation of the madhhabs. Thus, "Ibn Surayj marked a turning point in the

history of Shafi'ism because he was the first to have one identifiable teacher in jurisprudence

188 Schacht, Joseph, An introduction to Islamic law, Oxford : Oxford University Press, 1982., 57-68.

199" Coulson, Noel I., A history of Islamic law, Edinburgh: University Press, 1964., 48, 70.

"% Makdisi, George, "The Guilds of Law in Medieval Legal History: An Inquiry into the Origins of the Inns of
Court," Zeitschrift Fiir Geschichte Der Arabisch-Islamischen Wissenschaften, 1 (1984): 233-252.; Makdisi,
George, The Rise of Humanism in Classical Islam and the Christian West: With Special Reference to
Scholasticism, Edinburgh: Edinburgh University Press, 1990., 16-23.; Makdisi, George, "Tabagat-Biography:
Law and Orthodoxy in Classical Islam," Islamic Studies (Islamabad) 32 (1993):371-396.

39



(al-AnmatT), on the one hand, [and] a number of identifiable students, on the other.”''' An
exceptional challenge to the historians above has recently been made by Hallaq. Hallaq
argues that geographical schools never existed and that the later schools were not personal.
Although a transformation did in fact take place, according to Hallaq it was a transformation

from individual juristic doctrines to doctrinal schools.'"?

One of the prevalent hypotheses explaining why some schools survived and others
did not is that the ones that survived did so because they were supported by caliph patronage.
This view can be traced back to the early Islamic legal literature. For example Ibn Hazm
states that the Hanafl and Malikt schools prevailed because Abii Yaisuf, as chief gadi for
Harun al-Rashid, saw to it that only Hanafis were appointed to judgeships anywhere in the
empire, while Yahya ibn Yahya similarly influenced the Umayyad ‘Abd al-Rahman ibn
al-Hakam (r. 206-238/822-852).""> Yet we know of a number of Basran jurisprudents who
were appointed to judgeships in Baghdad. ‘Umar ibn Habib, Muhammad al-Ansari and
Yahya b. Aktham (242/857) have been counter examples, the latter two appointed as chief

qadis by Harun after Abu Yusuf.

Another problem that I will deal with is the reason for the split between ahl al-ra’y

and ahl al-hadith, and the influence of the split on the evolution of legal theory during these

" Melchert, The Formation, 171.
"> Hallag, Wael B., "From Regional To Personal Schools Of Law? A Reevaluation." Islamic Law and Society,
8.1 (2001): 1.

"3 Ibn Hazm, ‘Ali ibn Ahmad, al-Thkam fi usil al-ahkam, edited by Ihsan ‘Abbas, Bayrit: Dar al-Afaq

al-Jadidah, 1984., IV, 230.

40



two centuries. Different explanations have emerged in the scholarship to explain this problem.
Melchert states that the Iraqi jurists in general, and AblG Hanifa’s followers in particular
represent ahl al-ra’y and he thinks the main reason for this split was the doctrine of the
createdness of the Quran. Melchert asserts that al-Shaybani and Abu Yuisuf promulgated this
doctrine early on, then their followers, especially Bishr al-Marisi, continued this doctrine
later in the early third Islamic century.''* Secondary factors for the split, according to
Melchert, were the use of the principle of analogy (qiyas), setting aside known hadith reports

in favor of personal opinions, and lack of piety.'"

Another important - and the most recent - work that needs to be pointed out here is

Ahmed Shamsy’s The Canonization of Islamic Law.'*°

Despite differences of data and
scope, certain aspects of Shamsy’s work overlap with my research topics. The overarching
argument of the work is that the classical institution of madhhabs (Shafi‘tlsm, Hanafism,
Malikism, Hanbalism) was rooted in the canonization project of al-Shafi‘l. According to
Shamsy, earlier legal schools of Madina and ‘Iraq were fundamentally different from the
institution of classical madhhabs as they relied on communal tradition and it was al-Shafi‘
who managed to found a coherent legal system exclusively based on canonized sources and

independent from communal traditions. Therefore, Shamsy argues that this legal system as

developed by al-Shafi‘l, and further developed by his students, was followed by other

"% Melchert, The Formation, 8-9.

5 Melchert, The Formation, 9-13.

"8 Ahmed Shamsy, The Canonization of Islamic Law: A Social and Intellectual History, Cambridge:
Cambridge University Press, 2014.
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scholars and resulted in the formation of the madhhabs as they were known in the classical
period. Even though Shamsy successfully demonstrates the different stages of Shafi‘ism in
the process of emerging as a classical madhhab, his larger argument is based on
generalization and reductionism. Modern scholarship operates on the assumption that all four
sunni schools had similar or even identical stages in their formation as madhhabs, and that
they even emerged as madhhabs at the same time. This ignores the independent and distinct
factors in the history of each school. Even though it is true that the scholars of the 3"/9™
century were in constant interaction, this interaction did not always result in following the
same direction. Also, by following the two main theses of Schacht, Shamsy argues that the
pre-Shafi‘mT period was the period of communal practices through which the claims of
normativity were made, and that al-Shafi‘T made a significant impact by completely replacing
the authority of communal practices with the exclusive authority of textual sources. Shamsy

calls this process the canonization of Islamic law.

In my dissertation, I argue that the topics in the field of usiil al-figh stemmed from
dialectical debates among a wide variety of scholars on certain theses of authority and their
stratified structure. In this sense, the formation of usil al-figh lies in the crisis of authority
and the constant theses proposed by certain individuals to solve this crisis. Communal
practices, or ‘amal, which Schacht calls the living tradition, was just one of the theses
proposed for establishing normativity. It was only some scholars, such as certain Madinan
jurists, who considered ‘amal to have an overarching authority, especially in matters of
interpretation, and even it was just one source among various other sources for them. An

overemphasis on communal traditions during the first two centuries of Islam simply does not
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accurately reflect the story of the much more developed discussions on authority and
normativity, which Shamsy calls the canonization process. In addition, the overall authority
of the text of the Quran was already a matter of agreement, and a majoritarian agreement on
the authority of transmitted reports had been growing rapidly long before al-Shafi‘t. I agree
that al-Shafi‘T played an important role in the formation of Islamic law and legal theory, but

al-Shafi‘Tt was only one of the significant contributors of this developmental process.

Even though various studies have helped to explore certain parts of the period, they
are far from presenting a comprehensive description of the period with respect to the
development of usil al-figh. My dissertation differs from earlier studies in several respects.
First, it is the only study exclusively devoted to the developmental process of usiil al-figh in
the 3"/9™ and early 4™/10™ centuries. Earlier studies only focused on certain elements or
people from this period. Therefore, we have not had an accurate and comprehensive
explanation of this gap in the history of Islamic legal theory yet. Secondly, because earlier
studies tend to be so limited in their focus, they suffer from a lack of comparative textual
analysis of the sources. My research examines almost all relevant materials that were written
during this period. It also encompasses the references provided in the later literature. Besides
the texts directly related to figh and usil al-figh from the period, I use all of the related
materials written within the disciplines of Kalam, Hadith, Tafsir and Khilaf. T also use
historical, biographical and bibliographical sources and later usil al-figh literature. Thirdly,
my study investigates texts that were discovered and published only recently, and which were
not available as sources for some of the earlier studies. These include al-Jassas’s al-Fusiil,

Karkht’s al-Usil, al-Saymari’s Masdil al-khilaf, Muzant’s Kitab al-Amr wa-al-Nahy,
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al-Khaffaf’s Kitab al-agsam wa-al-khisal, al-Qaffal al-Shashi’s Mahasin al-Shari‘a, Ibn
al-Qas’s Tafsir and al-Intisar, Tbon Qassar’s al-Muqaddima and other materials from the

period mentioned earlier in this section, or can be seen in the bibliography.

In the following chapters, I argue that the individual efforts of scholars embodied in
dialectic debates, oral or written, to solve the problem of religious authority during the gap
period shaped the science of usiil al-figh significantly and provided its major topics. The
different arguments elaborated within these debates competed with each other and
constituted the body of usil al-figh. Scholars coming from different regions and backgrounds,
and later on schools, had to engage in these arguments in order to participate in this genre
and support their points of view on the questions of authority. This is precisely the major
reason of why exceptional, even heretical opinions, have been preserved in the literature of

ustl al-figh.

Therefore, the following chapters examine the shifts, evolution, and development in
the concept of ustl; the development between the works of al-Shafi‘T and al-Jassas; in the
articulated discussions on solitary report (khabar al-wahid), consensus (ijma‘), analogy

(qiyas), legal reasoning (ijtihad), and imitation (taqlid) during the gap period.
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CHAPTER I

The Evolution of Ustil: What Was It and What Did It Become?
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A. The Concept of Usiil in the Gap Period

This study argues that usil al-figh did not emerge with the aim of providing
principles and methods restricted to the use of figh, meaning the derivation of religio-legal
rulings from the fundamental sources. Taking into account topics covered in the later
literature, one can also argue that it never in fact became a specific legal theory merely for
figh, despite several efforts by certain classical scholars to restrict it in that way.''” Usil
al-figh arose with the need for theoretical principles that would distinguish correct religious
knowledge from heretical (bid ‘a) or inaccurate opinions (fahakkum), and reach authoritative
and normative solutions. These methodological efforts, though mostly related to practical
matters of figh, were not limited to the realm of figh. This was precisely because people were
in need of normative belief principles and normative views on piety in addition to normative

rulings in everyday life. The subsequent chapters will provide evidence for this argument.

This search for authoritative sources of religion as a filtering body discerning correct
opinions and beliefs from incorrect ones underwent different stages and entailed a rich, but
transforming, terminology that later came to compose the backbone of usiil al-figh. These
authoritative sources were denoted by the use of the term ‘ustil’ in the gap period, a term

which would later, toward the end of the gap period, be incorporated into the name for a

"7 Abu al-Husayn al-Basr1, Abl Ya‘la al-Farra, and al-Ghazali were among those who were uncomfortable with
the scope of usil al-figh encompassing many topics outside figh or irrelevant to it. These efforts should be seen
as the efforts for giving a new independent character to the new science restricted with the scope of figh, not for
rescuing it from later injections from the fields of other sciences. In other words, ustl al-figh was born as a
common source methodology for deriving accurate and normative religious knowledge and filtering those are

not.
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religious science of source methodology, ustl al-figh. In this chapter, I will explain the

history of this transformation of the concept of usiil into usil al-figh in the gap period.

A sufficient answer for the question of the formation of ustl al-figh as a source
methodology can be found in its functions throughout the early developmental stages, and a
comprehensive analysis of the concept of usil/ during these stages is needed to answer the
question completely. This answer will also shed some light on its origins and the question of
why Muslim scholars needed this science. However, before dealing with the conceptual
analysis of usil al-figh, I want to point out a few different modern definitions of usil al-figh
in the existing scholarship, which, I think, create confusion in the study of Islamic legal

history.

1. Three Approaches to the Definition of Usal al-Figh in Contemporary
Scholarship

In the introduction, I briefly mentioned how the various definitions of usil al-figh

used by contemporary scholars of Islamic legal history inevitably affect their research results.

In order to avoid confusion and cacophony, it is essential to clarify what we mean by ustl

and ustl al-figh. Aside from a technical definition of ustl al-figh, which also has varying

facets, what I mean here is what the present historians of Islamic legal law and legal theory

mean when they investigate the history of this science. Because the term and concept of ustl

al-figh had not yet clearly emerged during the gap period, attempts to identify what is and is

not usul al-figh in this period rely upon reading backwards from later works and

understandings. The existing conceptual framework on the history of usil al-figh revolves
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around three main approaches.

The first one presents usil al-figh as the Sunni theory of law that emerged from the
great synthesis between reason and tradition achieved by the scholars of ahl al-ra’y and ahl
al-hadith. The proponents of this approach confine their research to those scholars who were
described as affiliated with what later came to be recognized as Sunnt schools of law, i.e.
Hanafis, Malikis, Shafi‘ts, and Hanbalis. This approach, therefore, ignores the contribution of
scholars who were not affiliated with these schools such as Mu‘tazilis, Zaydis, Shi‘ts, and

independent scholars of the gap period.

The second approach understands ustl al-figh as a specific genre devoted solely to the
theory of law. The scholars who follow this approach look for independent manuals and
treatises written on ustl al-figh in this period to trace the early development of this field.
Depending on how one recognizes a text as a text of ustl al-figh, this approach can be more
restrictive or more encompassing. As mentioned in the introduction, some contemporary
scholars argued that al-Shafi‘T’s al-Risdla does not belong to the genre of ustl al-figh due to
its lacking certain discussions and structures that are present in the later literature of usiil
al-figh. In any case, this approach confines the research on the early development of ustl
al-figh to a limited range of materials and ignores the scattered discussions on usiil al-figh in

various genres.

The third approach is the masa’il-based approach and it represents ustl al-figh
through the topics and problems it deals with. The scholars of this approach look for any
discussions in the earlier periods related to the existing topics in the later literature of usil

al-figh. This approach provides a wider scope in tracing back the eary development of ustl
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al-figh and enables researchers to analyze more materials from various fields of religious
sciences that contain discussions on the topics of usil al-figh. In addition, this approach is
also useful to explore the interrelations between usiil al-figh and other religious sciences

during the early developmental stages.

The first two approaches fall short for the aim of uncovering the formation and early
development of usill al-figh because they restrict the scope of investigation either to certain
contributors and a relatively late period, or to a body of writings on theory of law. Both
methods fail to account for the many other players from different groups or independent
players who were on the stage and contributing in their diverse writings to the discussions of
the problems of ustl al-figh during the early period. Therefore, my research follows the
masda il-based approach and tries to discover who contributed to discussions of the problems
of usil al-figh such as the evaluation of sources and hermeneutical principles. This approach
enables the researcher to trace back different periods and scholars as much as possible with a

wider scope.

I will begin with an investigation of how an idea relating to the sources of religion
developed in the early stages of the gap period and how the concept of usiil came to be
denoted as identifyiong these sources. Later, I will discuss how the concept of usiil came to
comprise a significant part of usil al-figh and provided the name for this emerging field of
religious science. The following two sub-sections examine the concept of usill emerging
vis-a-vis innovation (bid‘a), arbitrary adjudication (tahakkum) and secondary branches
(furu®), and the development of the idea of the sources of religion in the sense that usiil

generally conveys.
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2. Conceptual History of Usiil

Usill is the plural of as/, which means the lower part of something, the foundation and
root upon which something else is based. Furii® is the plural of far* which means the upper
part of something or a branch.''® In parallel with the lexical meanings, two kinds of
relationships between the words usiil and furii‘ seem to have been considered, and these were
used sometimes slightly differently and sometimes vaguely interchangeably during the gap
period: reliance and sequence. As for understanding the relationship in terms of reliance, usiil
is understood as those things that are needed for the existence of fura‘. In other words, things
that are furi‘ emanate from other things that are ustl. In this kind of relationship the English
equivalent of usiil would be sources or causes and of furti* would be outcomes or results. For
example, when he describes his work Kitab usil al-futya wa-al-ahkam, al-Jahiz underscores
this meaning by claiming that the differences in subordinate (furi‘) and specific rulings
(ahkam) depend on the divergent views on the sources of legal opinions (usil al-futya).”'"

The second understanding of the relationship between usil and furii® is represented as

priority between different entities. In that case, the usiil are what is primary to the furi‘ that

"8 al-Khalil ibn Ahmad, Kitab al-‘Ayn, edited by Mahdi Makhzimi and Ibrahim Samarra‘i. Beirut: Dar
wa-Maktabat al-Hilal, 1986. ,“a-s-1”, VII, 156, and “f-r-*”, II, 126.; Ibn Sidah al-Mursi, ‘Ali ibn
Isma‘1l, al-Muhkam wa-al-muhit al-a zam, edited by ‘Abd al-Hamid Hindawi. Bayrit: Manshiirat Muhammad
‘AlT Baydun: Dar al-kutub al-‘ilmtyah, 2000., “a-s-17, VIII, 352.; al-Firizabadi, Muhammad Ibn-Ya‘qub, al-
Qamiis al-muhit, edited by Muhammad Na‘Tm al-‘Irgsiisi. Bairtit: Mu'assasat ar-Risala, 8th edition, 2005., 961;
al-Firiizabadi, Muhammad Ibn-Ya‘qub,7aj al-‘ariis min jawahir al-Qamais, n.p.: Dar al-hidaya, n.d., ,“a-s-17,
XXVII, 447 and “f-r-“, XXI, 480; Ibn Manziir, Muhammad ibn Mukarram, Lisan al-‘arab, Bayrit: Dar Sadir,
3rd edition, 1996., “a-s-17, X1, 16 and “f-r-, VIII, 246.

19 al-Jahiz, Rasa’il, 1, 314. This description will be analyzed below in this section.
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are secondary, but that are not necessarily based on the primary entities. In the second
context, ustl can be translated as fundamentals or essentials, and furii‘ as subordinates and
details. For example, al-Mattiridi explains usil al-din through the categories of belief, the
kinds of rituals, the rulings on certain punishments and rights, and good ethics. According to
his account, the Quran explains these ustl that are primary and general, while the prophet
explains other kinds of details that are furii‘.'*® Both contexts might implicitly entail the
claim of significance; however, sometimes the term usiil might refer only to significant data
in the sense of priorities, without implying a relationship of reliance whatsoever or vice versa.
Be that as it may, one thing is common for all these nuances in using these two words: the
conviction that usiil and furi® should be in accordance with each other. If there is a reliance
relationship between ustl and fur@i‘, fur‘ should not contradict the wusil; and if there is a
sequential relationship, furt® should not precede usiil. However, I argue that through a
process that Pierre Hadot calls creative misunderstandings and misrepresentations, scholars
confused the ideas of a reliance relationship between ustl and furi‘ with the idea of a
sequential relationship throughout the early development of Islamic intellectual history. This
resulted in looking for an assumed dependence between those things that are deemed primary
and those that are secondary, although they may not have that kind of dependence.'*' The
efforts to represent figh and kalam as having such a relationship can be explained in the same

way. In the remaining part of this section, I trace the usage of the term usiil in diverse

120 9]-Maturidi, Muhammad ibn Muhammad, Ta wilat Ahl al-Sunnah: Tafsir al-Maturidi, edited by Majdi
Muhammad Surtr Basalltim. Bayrit: Dar al-Kutub al-‘Ilmtyah, 2005., VI, 555.
12l Hadot, Pierre, Philosophy As a Way of Life: Spiritual Exercises from Socrates to Foucault, edited by Arnold

I. Davidson and translated by Michael Chase. Malden, MA: Blackwell, 1995.

51



intellectual traditions of Islam during the gap period.

a. Usiil al-Din

Now, I turn to the conceptual history of usil in the intellectual disciplines of Islam.
The word usill in relation to religious sciences was used in four main phrases during the gap
period, highlighting either a type of relationship based on dependence, or one based on
sequence. First, the phrase ustl al-din was used in multiple contexts. It was used in the sense
of multiple primary and general topics of religion. As pointed out earlier, al-Maturidi uses
this concept when he mentions an interpretation of the verse “This book was sent down for
explaining everything (¢tibyanan li kulli shay’in)” by explaining the generality of the meaning
of the verse in terms of ustl al-din. In this usage, he is using usil al-din to include belief
(iman), kinds of rituals (anwa‘ al-‘ibadat), the rulings on certain punishments and rights
(al-ahkam ma ‘a al-hudid wa-al-huqiiq), and good ethics (makarim al-akhldag). According to
this interpretation, these topics of usil al-din are explained by the Quran, while other topics
outside of usiil al-din, however, are explained by the prophet.'* Along similar lines, usiil
al-din was used for those significant primary topics of religion that one should necessarily
know about. Abu Ja‘far al-Nahhas (338/950), for instance, uses the phrase usiil al-din with

this meaning when he defines islam and iman and where he mentions pilgrimage (hajj); these

122 al-Maturidi, Ta 'wilat ahl al-sunna, VI, 555.

52



123 The third sense in

are things about which, according to him, one must not be ignorant.
which the concept of usiil al-din has been deployed was as a synonym for kalam, in reference
to Islamic theology. This sense of the concept is seen increasingly after the late third century
after the hijra. 124 Al-Jassas uses the same concept for religious beliefs about which
disagreement is not acceptable, and which are the same as were expressed in the earlier
revelations such as the Torah.'” In this sense, usil al-din meant the belief principles of
religion, which are primary in contrast to the rulings (ahkam), which are secondary. Belief
principles were regarded as the most important topics of religion, but there was not
necessarily a sort of reliance between belief (i ‘tigad), wich is more important, and practical
matters of religion, such as figh for example.'*® The last and probably the most important
meaning used for the concept of ustl al-din during the gap period is the most relevant to our

discussion. This is the sense of ustl al-din as the sources of religion. For instance, al-Malat1

(377/987), a Shafi‘1 jurist and contemporary of al-Jassas, mentions ijma‘ as one of the

123 al-Nahhas, Abi Ja‘far Ahmad ibn Muhammad, 7 7ab al-Qur’an. edited by ‘Abd al-Mun‘im Ibrahim. Bayrit:
Dar al-Kutub al-‘Ilmiyah, 2001., I, 164.; al-Nahhas, al-Nasikh wa-al-mansitkh, 134. See also page 497 where
al-Nahhas mentions the topic of religious identities such as Mushrik, Muslim, and Munafiq among the topics of
usal al-din.

124 The earliest examples can be located in the following sources. See al-Tahawi, Mam al-tahawiyya, 31;

125" al-Jassas, Ahkam al-Qur’an, 11, 288, 314-15,

12* However, later on, increasing use of the context of dependence for usil and furii‘, scholars tended to look
for such dependence and a necessity of coherence between kalam, ustl al-figh, and figh. For example, one can
recall the efforts of al-Ghazali, who tried to reconcile Shafi‘T usil al-figh with Ash‘arT kalam principles, and
‘Ala al-Din al-Samarqandi, who tried to remove Mu‘tazili identity from the Hanafl school of transoxiana and

replace it with the kalam of al-Mattiridr.
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sources of religion (aslun min usil al-din)."*’

b. Usil al-Tawhid

The second use of the term usill in relation to the religious sciences of Islam was wusii/
al-tawhid. This term was used in relation to theology. Despite the fact that the more common
term for theology during that time was kalam, the belief principles of Islam were also
identified by categories termed ‘ilm al-tawhid or ma ‘rifat al-tawhid. Based on this, a concept
such as usil al-tawhid can be identified in certain texts of the time. In his introduction to his
work Ahkam al-qur’an, Al-Jassas uses this concept to refer to “significant topics of ma ‘rifat
al-tawhid that everyone should know”. Unfortunately, although the main text of this work is
available, there are no known extant texts of his introduction.'”® Before al-Jassas, al-Qasim
b. Ibrahim al-Rassi devoted a treatise to Usul al-‘adl wa-al-tawhid, in which he uses the
concept of ustl to refer to the agreed upon components of the sources of truth. According to
him, ‘aql, kitab, and the reports from the prophet have an aspect of convergence through
yma‘ that constitutes usiil, and a divergent part, constituting of furi‘ which should be
regulated by ustl. In other words, al-Qasim b. Ibrahim argues that ijma‘ must be the litmus
test to distinguish primary components from secondary components. The primary
components are those matters of agreement upon which ijma‘ occurred.'*” This distinction

between usiil and furii‘ and the claim of evaluating furt‘ based on usiil is the most crucial

1?7 al-Malati, al-Tanbih, 1, 30.
128 al-Jassas, Ahmad ibn ‘Ali, Ahkam al-Qur’an, Bayrit: Dar Ihya’ al-Turath al-‘Arabi, 1985., 1, 5.
129" a]-Qasim b. Ibrahim, Majmi, 1, 631. For the analysis of his theory of sources, see the second section

below
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factor for understanding the origins of the concept of usiil and why it became the name of the
science of usill al-figh. This idea was circulating in the late second and early third centuries
as an important proposal of reason-based theologians and scholars for establishing
normativity and minimizing disagreements as opposed to the proposal of ahl al-hadith that
argues for independent authority of the transmitted reports of reliable narrators over all other

sources.

c¢. Usil al-Futya/Usil al-Figh

Thirdly, the term wusi/ was used in relation to figh in the form of usil al-figh or usil
al-futya referring to the fundamental topics of figh such as prayer and alms giving (zakat), or
to certain common and distinct aspects and/or maxims among these rulings. Ibn al-Nadim,
for instance, uses ustl al-figh to refer to certain topics of figh when he attributes certain texts
to scholars.”*® Aba Yasuf uses this phrase together after mentioning ablution (wudii’) and
sitting in prayer (fashahhud) in the sense of well-known topics of figh and al-Shafi‘1 cites
Aba Yasuf in his al-Umm."' The Maliki scholar Muhammad b. al-Harith al-Khushani
(361/971) wrote a book with the title “usil al-futya fi figh ‘ala madhhab Malik” in which he

tries to show common and differing aspects within certain topics in figh, a pursuit which later

% For example, he mentions a book of punishments and contracts in usil al-figh “kitab al-hudiid wa-al- ‘uqiid
fi usiil al-figh” see Ibn al-Nadim, al-Fihrist, 289.

Pl See Abii Yiasuf Ya‘qib b. Ibrahim al-Ansari, al-Radd ‘ala siyar al-Awza'i, edited by Abi al-Wafa
al-Afgani. [al-Qahira]: Lajnat IThya’ al-Ma‘arif al-Nu‘maniyya. 1938., 21.; al-Shafi‘, Muhammad ibn
Idris, al-Umm, Beirut: Dar al-Ma‘rifa, 1990., VII, 356.
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12 Even though these uses

became a distinct genre called furiig or al-ashbah wa-al-naza’ir.
of ustl in relation to figh were not referring to “theoretical discussions on the sources of
figh”, they did entail the general approach of reason-based scholars in distinguishing primary
components from the secondary ones and the relation of dependence between them. Also, it
should be mentioned that al-Jahiz’s lost work Kitab usil al-futya wa-al-ahkam did include
certain main topics of usiil al-figh such as the direct causes of disagreements in the details of

figh. The contribution of al-Jahiz to the development of the concept of ustl will be analyzed

below.

d. Usil al-Sunna

The last use of usil in the religious sciences of Islam during the gap period was usii/
al-sunna. The term sunna was probably one of the main multivalent terms of the time that
underwent different stages and was fixed with the authority of the prophet in religion and the
reports representing this authority. The term usil al-sunna, therefore, was used by the
traditionalists of the gap period. However, this use, as opposed to what one might suppose,
was also unrelated to the later use of usiil al-hadith which means the science dealing with the
methods and principles of hadith criticism. Ustl al-sunna appears to have been used by the
traditionalists in the sense of theoretical principles of religion combined with topics related to
belief that are filtered through the normativity apprehended via chained reports. This sense

was an alternative to the use of usil al-din and ustl al-tawhid by their adversaries, who were

132 a]-Khushani, Muhammad ibn al-Harith, Usil al-futya fi-al-figh ‘ala madhhab al-Imam Malik, [Tripoli,
Libya]: al-Dar al-‘Arabiyah lil-Kitab: al-Mu’assasah al-Wataniyah li-al-Kitab, 1985.
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mostly Mu‘tazila and Murji’a. The first known work with a title using the phrase wsiil
al-sunna is attributed to Abt Bakr al-Humayd1 (219/834), who was known as the pupil of
Sufyan b. Uyayna and the teacher of al-Bukhari.'>® In his treatise, al-Humaydi covers the
following topics: belief (iman) in predestination (qadar), increase and decrease in belief,
respect for all of the companions, the nature of the Quran as the word of God, the vision of
God in the hereafter, the proof of the attributes of God, the difference between ahl al-sunna
and al-khawarij on the excommunication of a major sinner, the pillars of Islam and the
situation of abandoning them, and theological opinions of Sufyan b. Uyayna on the nature of
the Quran and belief. Based on its content and the fact that this treatise follows al-Humaydi’s
al-Musnad, it is clear that by ustl al-sunna al-Humaydr refers to “the most significant topics

of belief thorough the lens of transmitted reports.”

The second work on usiil al-sunna is attributed to the famous traditionalist Ahmad b.
Hanbal. Even though he does not provide a definition for the term, the components in his
description of usiil al-sunna clearly refer to the main theoretical principles in religion
according to ahl al-hadith, according to his understanding. Ahmad b. Hanbal states that

“according to us, the principles of the sunna (usii/ al-sunna) are:

e Adhering to the practice and the way of the companions of the prophet and
following them.

e Abstaining from innovation (bid ‘a) which is aberration (dalala), and from debating

133 al-Humaydi, Aba Bakr ‘Abd Allah ibn al-Zubayr. Usil al-Sunnah. edited by Mash‘al Muhammad
al-Haddadi. Kuwait: Maktabat Ibn Athir, 1997.
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in the matters of religion.

e The sunna that entails the signs of the Quran explains the Quran

e There is no qiyas in sunna as it cannot be used a source of analogy, [since] there is
no role to reason, or personal desire, because it [sunna] is just something to be
obeyed and for which personal desire should be put aside.

e [t is from the necessary sunna to believe in destination (qadar) both its evil and
good and to confirm the reports about it. If one does not accept or believe all these
reports, one does not deserve to be associated with sunna.

e This belief should be without asking why and how. And confirming belief-related
reports is enough for those who do not know the explanation of reports and cannot
grasp them. They are only obliged to confirm these reports such as those about
predestination or vision of God (ru 'yat Allah).

e One cannot reject even a letter of a report as long as it is transmitted by reliable
narrators, regardless of the text of the report being appaling.

e It is condemned and prohibited to debate or to learn dialectics of kalam for these
topics (predestination, the vision of God, and the Quran).

e One cannot be from ahl al-sunna unless one believes in reports and refrains from

dialectics.”!**

This quotation clearly indicates that what Ahmad b. Hanbal meant by usil al-sunna

was not about hadith criticism and not limited to the realm of belief; rather, it was used to

3% Ahmad b. Hanbal, Usil al-sunna, 14-17.
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refer to theoretical principles of religion based upon the acceptance of transmitted reports as
the overarching principle. It is a known fact that the Mu‘tazila named themselves ahl
al-tawhid wa-al-‘adl and ahl al-hadith also referred themselves as ahl al-sunna, as well. It
should not be a coincidence that these two concepts were also the most salient aspects of
religion according to these groups respectively. It seems to have been one of the few
agreements between the two camps that the realm of faith is more significant than other
components of religion to the extent that in this field believers should not disagree. This is
why we see such emphasis on belief-related topics. Ibn Qutayba (276/889), a well-known
member of ahl al-hadith, articulates this clearly by emphasizing that “figh is a field in which
disagreements are permissible, but the disagreements of ahl al-kalam fall into the realm of
belief (tawhid), the attributes of God (sifat), and alike about which even a prophet would not

know anything without revelation.”'*’

Ibn Batta al-‘Ukbart (387/997), a Hanbali contemporary of al-Jassas, wrote a book
known by its abbreviated title al-Ibana al-sughra. However, the full title is al-Sharh
wa-al-ibana ‘ala usil al-sunna wa-al-diyana."*® Tbn Batta explains in his introduction to the
book that his reason for writing it is the increase of disagreements based on predilections and

innovations and the need for adherence to sunna, as represented by transmitted reports, to

15 Tbn Qutayba, Ta 'wil mukhtalaf al-hadith, 63.

56 Tbn Batta, ‘Ubayd Allah al-‘Ukbari. Kitab al-sharh wa-al-ibana ‘ala usil al-sunna wa-al-diyana wa
mujanabat al-mukhalifin wa mubdyanat ahl al-ahwa’ al-marigin. Riyad: Dar al-amr al-awwal li-al-nashr
wa-al-tawzi‘, 1433/2012.
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prevent these disagreements.'*” He also describes the content of the work, in which, as he
hints by using the term usil in the title, he identifies the agreed upon (ijma‘ al-a’imma)
topics that every Muslim necessarily has to know about and follow in order to be considered
belonging to ahl al-sunna. After introducing the necessity of following the sunna that is
embodied in reports, Ibn Battta first presents belief (kalam) topics and then ethico-legal (figh
and adab) topics with a sub-section beginning with the phrase “it is from sunna that” (min
al-sunna). He ends the book with a section dealing with the things that are bid ‘a (innovation).

Ibn Batta uses sunna as the opposite of bid ‘a throughout the work.

Ibn Abi Zamanayn (399/1008), a late Andalusian-Maliki contemporary of al-Jassas,
wrote the last known work with the phrase usil al-sunna in its title during the gap period."*®
This work examines the belief-related topics and the problem of imama from the perspective

of ahl al-hadtth based on reports.

Among these four uses of the concept of usiil in the intellectual disciplines of Islam,
the use closest to the topics of later usiil al-figh was obviously in the sense of sources of
religion, and is related to the concepts of usiil al-din and ustl al-tawhid. According to this use,
the usil constitute the foundations of religion and the sources one should consult to verify
anything subordinate in religion (furii ). It was with this meaning that ustl al-figh emerged as

a distinct topic of study. Together with ustl, hujja (pl. hujaj), dalil (pl. adilla), burhan (pl.

7 Ibn Batta, al-Ibana ‘ala usil al-sunna, 22, 23.
138 Ibn Abt Zamanayn, Muhammad b. ‘Abd Allah, Usal al-sunna, “Riyad al-janna bi takhryj usil al-sunna” ,

edited by ‘Abd Allah b. Muhammad, Madina: Maktabat al-ghuraba’ al-athariyya, 1* edition, 1415/1994.
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barahin), and tarig (pl. turug) were also used to refer to these sources both during and after
the gap period. The fourth section will identify how these terms were used during the gap
period and why the term ustl became the most prevalent among them. In the following
section, however, I will trace the transition from usiil as a concept encompassing sources of
normativity to ustl al-figh as a field of religious science. This transition was manifested in

the discussions surrounding the dichotomy of as/ (fundamental) versus far ‘ (subordinate).

3. Transition from Usil to Usul al-Figh

One of the earliest sources that mention this dichotomy of as/ versus far‘ is Abil
Yusuf’s Kitab al-kharaj. Abu Yusuf gives two example cases: whether one eats from the
crops that his field produced in an amount reaching five wasag (an amount equivalent to 300
sa‘, which is equal to about 850 kilograms), or a thief steals that amount from the crops, one
still is obliged to pay one tenth of the remaining part as zakat if the crops are watered
naturally, or half of that as zakat if the owner made an extra effort or paid for watering. Abu
Yisuf concludes that “these are the fundamental (usii/) cases and subordinate (furi ‘) cases

are to be solved based on them”'*’

In al-Shafi‘T’s language, usiill was not a common word and ustl al-figh as a phrase
does not appear even once, except when he cites Abii Yiisuf, which was mentioned above.

The dichotomy between usi/ and furii® appears in al-Risala only when al-Shafi‘t defines

13 Aba Yisuf, Ya‘qub b. Ibrahim al-Ansari, Kitab al-kharaj, edited by Taha ‘Abd al-Ra’af Sa‘d, and Sa‘d
Hasan Muhammad. [Cairo]: al-Maktabah al-Azhariyah lil-Turath, 1999., 64.
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al-Bayan as follows: “al-bayan is a noun that entails both joining fundamental meanings and
disjoining subordinate meanings” [ismun jami‘un li-ma‘ani mujtami‘a al-usil wa

mutasha*‘iba al-furi 1.

One of the most relevant examples of this dichotomy between as/ and far‘ and its
relations with ustl and figh can be seen in the works of al-Jahiz (255/869) who makes a
distinction between the science of ruling ( ‘ilm al-fatwa i.e. figh) and the science of theology
(‘ilm al-kalam). According to al-Jahiz, kalam is fundamental (as/) and figh is subordinate
(far‘). The theologians, he claims, learned this subordinate science as well, in order to
combine as/ and far ‘ together and out of caution, so that they could avoid any deficiency in

the study of theology.'"!

Al-Jahiz was an important scholar for the early development of the concept of usil
al-figh. According to the available data of this research, he was among the earliest persons
who used the concept of usiil encompassing certain topics of usiil al-figh in his work Kitab
usil al-futya wa-al-ahkam. He describes his work as a book “that collected divergent views
on the principles of legal opinions (usil al-futya), which lead to differences in subordinate
rulings (firii‘) and conflicting specific rulings (ahkam)”'** Unfortunately, the entire text of
Kitab usil al-futya wa-al-ahkam has not yet been discovered; however, this quotation from

the letter he wrote to Ibn Abi Du’ad (240/854), the vizier of the time, suffices to prove three

149 a1-Shafi‘i, al-Risala, 21.
141 al-Jahiz, Rasa’il, IV, 250.
142 al-Jahiz, Rasa’il, 1, 314. (‘ind1 kitabun jami‘un li-ikhtilaf al-nas fi-ustl al-futya allati ‘alayha ikhtalafat

al-furii® wa tadaddat al-ahkam)
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significant facts. First, al-Jahiz uses the concept of usill in the sense of principles. Second, he
identifies that subordinate rulings (furti‘) and theoretical principles (ustl) have a direct
relationship. Third, he argues that it was this relationship which was the cause of
disagreements in the realm of farwa (legal opinion) and hukm (legal valuation). The fourth
and probably the most important fact is that al-Jahiz claims that he collected the different
approaches and opinions in usil al-futya, which means there had been enough discussions to

be collected before al-Jahiz wrote this book.

The preserved citations from al-Jahiz’s Kitab usil al-futya wa-al-ahkam in the later
literature provide us sufficient data to show that certain topics of usil al-figh were certainly
discused in the book, and one of the contributors to these topics was al-Jahiz’s teacher
al-Nazzam, whose opinions are analyzed in the subsequent chapters. These topics included
reliability of reports, the authority of qiyas, ijma‘, and the opinion of a companion.'*’
However, it is not clear whether al-Jahiz discusses these topics at the theoretical level;
according to the preserved citations, he instead gives long quotations from al-Nazzam. It is

unfortunate that very little of his own voice can be identified in the preserved citations from

Kitab usil al-futyd wa-al-ahkam.

It seems that during the fourth century after hijra, the phrase ustl al-figh was still
being used by many in its second meaning, namely, those fundamental topics of figh upon

which secondary rulings are based. Abii Ja‘far al-Nahhas (338/950) mentions a hadith on

'3 al-Sharif al-Murtada, al-Fusil al-mukhtara,edited by al-Sayyid Nur al-Din al-Isbahani et. al., n.p., 1993,
204-240.
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stoning (rajm) as an asl of usil al-figh."* Ibn Abi Zayd al-Qayrawani (386/996) describes
his famous treatise of figh as containing usil al-figh."* Both scholars are using the term in
the sense of certain significant evidence or rulings directly restricted to figh topics, rather

than a theoretical discussion on the sources and methods of deriving rulings.

Abu al-Hasan al-Karkhi (340/951), the famous Hanafil scholar, is known for his
contribution to the topics of usiil in the Hanafl school. His opinions are extensively cited in
the later literature, especially in al-Jassas’s al-Fusil and Abu al-Husayn al-Basti’s
al-Mu ‘tamad. One treatise attributed to him has the title al-Usil. However, this treatise
includes legal maxims (gawa ‘id) of the Hanafl school, rather than theoretical discussions of
usil al-figh.'*® This demonstrates that the concept of usill was used in the sense of maxims
and was not solidified as ustl al-figh even in the language of a well-known usiilt scholar of

the first half of the fourth hijrT century.

The shift from a more general discussion of sources of normativity to the restricted
understanding of usil al-figh as a religious science seems to have occurred in the fourth/tenth
century. In addition to al-Jassas, for instance, in his celebrated work Mafatih al- ‘uliim,

written in the same century, al-Khawarizmi (387/997) defines usiil al-figh as the sources of

1% al-Nahhas, Abua Ja‘far, al-Nasikh wa-al-mansikh, edited by Muhammad ‘Abd al-Salam Muhammad.
Kuwait:Maktabat al-falah. 1408/1988., 308.

' Ibn Abi Zayd al-Qayrawani, ‘Abd Allah ibn ‘Abd al-Rahman, Matn al-Risala, edited by Mahmiid Matraji.
Beirut: Dar al-Fikr, 1994., 170

"% This treatise is published multiple times. See for example al-Karkhi, ‘Ubayd Allah ibn al-Husayn. Usil, in
al-Agqwal al-usiliyah. [Saudi Arabia]: H. Kh. al-Jubtir1, 1989., 139-150.
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figh, such as the kitab, sunna, and ijma'l‘.147 However, Abii al-Husayn al-Basr1 (436/1044)
provides a clearer explanation of this shift. He first remarks that he will discern the topics of
ustl al-figh according to the jurists (fugaha’) from the topics of kalam. This was opposed to
the use of the term by his teacher Qadi ‘Abd al-Jabbar, who frequently included the topics of
kalam in his ‘Umad. Again he carefully defines figh in the technical vocabulary of the jurists
as “the body of sciences on the valuations of shari‘a (jumla min al-‘ulim bi ahkam

shar ‘iyya).” His analysis of usiil and usiil al-figh is more important for our discussion:

As for usil, it literally means what another thing is based upon and what it is
extended from. As regards ustl al-figh, it literally means the things that figh
branches out into such as tawhid, ‘adl, proofs of figh; however, in the language of
jurists it means the reasoning on the sources of figh (turug al-figh [as dalil and
amaral)) in a theoretical manner ( ‘ald tariq al-ijmal), regarding how to infer rulings
from them (istidlal) and the subordinate tools needed for this inference. If it is asked
‘why did you restrict [usiz/] to what you said and did not include other things [that
figh is established upon]?’, we would respond by saying that there is no doubt that
in the language of jurists usiil means the theoretical sources (al-furuq al-mujmala)
and how to infer rulings from them, because they do not include other things among
the usitl for figh even if those can generate figh such as [the principles of] the

oneness of God (tawhid), justice (al-‘adl), prophethood (al-nubuwwdt), as well as

147 al-Khawarazmi, Muhammad Ibn-Ahmad, Mafatih al- ‘ulim, edited by Ibrahim al- Ibyari. Bairtit: Dar
al-Kitab al-‘Arabi, 1984., 21.
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the particular proofs of fiqh (adillat al-figh al-mufassala).***

It seems that the jurists of the fourth/tenth century turned all these theoretical
discussions about the sources of authority into an independent field of religious science for
their specific purposes and tried to define this newly emerged religious science through their
own conceptual restrictions. Even theologians who had been working with the same
theoretical topics had to come to terms with these restrictions, and came to identify this field
with figh. However, discursive topics of usiil al-figh mixed with kalam, tafsir, hadith, mantiq,
and language remained in the literature, and a constant critique of some scholars who tried to
restrict usiil al-figh to the realm of figh can be observed throughout history. The following
section will complete the discussion of the conceptual development of usiil and usil al-figh

with an investigation of the development of the theory of sources under the rubric of usal.

4. The Development of the Theory of Sources
Another important factor in revealing the early conceptual development of usiil
al-figh is to trace back the formation of the theory of sources. By the theory of sources, I
mean various sets of sources suggested as the sources of religion by different scholars. These
sources were fixed later in Sunni legal theory with four fundamental sources and other
secondary sources in varying numbers. The overarching idea of identifying authoritative

sources for the claims of normative beliefs, rulings, and pieties paved the way for the

148 Abu al-Husayn al-Bast1, al-Mu ‘tamad, 1, 3-5. 1 translated ijmal and mujmal with “theoretical”, because the

literal meaning “ general” does not fully cover what the author means.
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scientific discipline of usiil al-figh. The significant part of this topic for our discussion in this
chapter is that the scholars of the gap period referred to these sources with diverse concepts
in the early stages of the gap period, but they increasingly adopted the concept of ustl for
these sources in the later stages of the gap period. This section traces the attempts to identify
various sources of authority throughout the gap period by revealing scholars’ opinions during
the period on the sources of religion. The chronological examination of these ideas will
reveal both the transformation of ideas about sources of authority during the gap period, and
also some of the diverse suggestions for authoritative sources which appeared during the gap

period, before the sources were fixed to four in Sunni legal theory.

Abt Hilal al-‘Askart (395/1005) mentions Wasil b. Ata’ (131/748) as the first person
who said that “the truth (al-haqq) is known through four ways (wujith): The preaching kitab,
the agreed upon report, the evidence of reason, and ijma‘.”'* He is also reported to have
been the first person who divided reports into categories such as sahih and fasid, and khdass

and ‘amm.

Al-Shafi‘t uses the concept jihat al-‘ilm referring to the sources that discern halal
from haram. According to him, al-khabar (transmission) in the kitab and sunna, ijma‘, and
qiyas constitute 7/m, and these are used to claim the permissibility or prohibition of
something."”® Even though al-Shafi‘ did mention giyas and ijma‘ among the four ways

through which the knowledge of halal (permissible) and haram (prohibited) can be derived,

149" al-*Askari, Abti Hilal, al-Awail, edited by Muhammad al-Sayyid Wakil. Tanta: Dar al-Bashir, 1987., 374.
130 al-Shafi‘i, al-Risala, 39.
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it took well over three more centuries to solidify the four fundamental sources of law in

Sunni legal theory as the kitab, the sunna, ijma, and qiyas.

Al-Jahiz mentions that “an agreement of a local place does not establish halal
(permission) or haram (prohibition). Permission or prohibition can be known only through
the preaching kitab (al-kitab al-ndtiq), agreed upon sunna (al-sunna al-mujma‘ ‘alayha),
correct reasoning (al- ‘ugiil al-sahtha) and accurate analogies (al-maqdyis al-musiba).”">!
Al-Jahiz mentions these sources in a slightly different manner when he argues for the
permissibility of eating uromastyx (a dabb lizard): “A thing cannot be prohibited (al-shay 'u
la yuharram illa min jihatin) unless through the way of the kitab, or ijma‘, or rational
evidence (hujjat ‘aqlin), or analogy (jihat al-qiyds) to the original case (as/) that exists the
kitab or ijma‘.”'** Elsewhere in Kitab al-hayawan, he gives a similar list among the sources
that he relies on for his discussion of the permissibility of eating elephant, including the
“preaching kitab (Quran), true report (al-khabar al-sadiq), known reports (al-athar

al-ma ‘rigfa), parables (al-amthal al-madriiba), and correct experiences (al-tajarub

al—sahz’ha)"’153

Al-Harith al-Muhasib1 (243/857) points out certain sources several times in his extant
works. Even though he usually does not use a specific term, he considers them the

authoritative sources on which one should rely and with which one should not contradict. He

1 al-Jahiz, Rasdil, IV, 276.
152 al-Jahiz, al-Hayawan, V1, 360.
133 al-Jahiz, al-Hayawan, V11, 45.
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denotes the words Aujja and as! to refer to these sources in two instances. He once lists out
the sources of his evidence as “the kitab, the sunna, ijma‘ al-umma or apparent derivation or
qiyas for the matters in which the application of qiyas is permissible when there is no bayan

134 He also claims that his adversaries (i.e. the Mu‘tazilis) are in contradiction

in the text.
with the following three sources “the kitab, the sunna and ijma‘ of the ages from the first
generations and later generations.”'> Elsewhere al-Harith al-Muhasibi criticizes an opinion
contrary to “the kitab, and the sunna, and the practice of the great companions and of all the
successors who came after them.”'*® He also indicates that when one cannot find a solution
for something “one should go back to the kitab and sunna and those who are sincere. If one
still cannot reveal the solutions, one should take the opinion of someone whom one trusts
regarding his piety and reason.”"”’ In all these instances al-Muhasibi does not denote a

specific term for the sources, he just lists them out and states that one should not contradict

them.

Al-Harith al-Muhasib1 indicates the role of the companions and the successors as
follows: “This is our evidence (hujja) from the kitab, and the sunna, and from the practice of
the great companions of the prophet. The successors whom we are supposed to imitate and to

derive from also were like that. They were those whom Allah ordained that we obey in his

1% al-Harith al-Muhasibi, Mahiyat al-‘aql, 235.

133 al-Harith al-Muhasibi, Fahm al-Qur’an, 385, 389, 390.
15 a]-Harith al-Muhasibi, al-Makdsib, 41 and 46.

157 al-Harith al-Muhasibi, Risalat al-Mustarshidin, 84.
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verse ‘Obey Allah and his messenger and ulu’l-amr from you.”'*®

They were the companions
of the prophet Muhammad and those who came after them who were sincere and eminent
scholars.”'®® Elsewhere al-Harith al-Muhasibi uses the term asl when he narrates from Aba
al-*Aliya al-Riyaht (90/708) that “the root of true path (as/ al-istigama) is in three things: the

kitab, the sunna, and sticking to the jama‘a”'®

Abu Ubayd al-Qasim b. Sallam (224/838-39) is reported to have used the term usiil

referring to the sources of law in the following statement:

The sources of legal rulings (usi/ al-ahkam) that a qadi should not contradict by
following other sources are: the kitab, the sunna, and what the great jurists and
righteous people have adjuged based on consensus and ijtihad. There is no fourth
source. Ijtihad, according to us, means choosing from these opinions if they differ or

. 161
conflict.'®

The Zaydi scholar al-Qasim b. Ibrahim al-Rasst (246/860) mentions four fundamental
sources (hujja / hujaj) as al-‘aql for the knowledge of ma‘bud (the worshipped one, i.e. God)
and through ‘aql following two sources can be known, al-kitab for the knowledge of
ta‘abbud (the belief of worship), al-rasil for the knowledge of ‘ibada (the ritual of worship),

and al-ijma‘ comprising all three previous sources. He assigns as/ and far ‘ for the first three

'8 The Quran, 4:59.

139" al-Harith al-Muhasibi, al-Makasib, 38.

10 a]-Harith al-Muhasibi, Risalat al-Mustarshidin, 128.
11 al-Qadi al-Nu‘man, Ikhtilaf, 213.

W
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sources in the sense of having primary and secondary components decided by ijma*.'*

Another Zaydi Imam Yahya b. al-Husayn al-Hadi ila al-Haqq (298/911) uses again
the word wajh (way) for the source and haqq (truth) for the purpose to be derived from the
source: “Know that the truth can be known only through three ways: the preaching book
(kitabun natiq), the consensus of the umma about what they transmit from the sunna of the
prophet who brought it from God, and the thing that reason ( ‘agl/ ‘ugiil) explicates, confirms,

infers its truth and demonstrates its righ‘[.”163

Al-Qadi al-Nu‘man states the following concerning the sources of rulings: “...for this
matter, we did not find in the book of Allah any prohibition, and we took the problem to the
sunna of the prophet. When we did not find any report among people, we took it to the ones
whom Allah ordained us to follow. Then we found that Muhammad al-Baqir (115/732)

prohibited it.”'**

Al-Qadi al-Nu‘man narrates from Muhammad b. Dawid (297/910) that he
mentioned: “For me or any scholar, it is not right to say that something is permissible or
prohibited or to give one’s right to another unless he finds evidence in the texts of the kitab,
or the sunna of the prophet, or ijma°‘, or a binding report... A mufti should not issue a fatwa

unless he knows the kitab with its abrogating and abrogated texts, general and specific texts,

162 a]-Qasim b. Ibrahim, Majmii*, I, 631.

19 al-Hadi ila al-Haqq, Yahya ibn al-Husayn, al-Majmii ‘ah al-fakhirah: kitab fi-hi majmi‘ min kutub al-Imam
al-Hadi,. [ Yemen]: Maktabat al-Yaman al-Kubra, 1980., 684.

1% al-Qadi al-Nu‘man, Ikhtilaf, 162.
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obligatory and recommended rulings; also he needs to be knowledgeable of the sunan
[rulings] of the prophet and the opinions of the earlier and present scholars (ahl al-‘ilm); and

of Arabic language to be able to identify similitudes and to comprehend giyas. ”'®

Abu al-‘Abbas b. Al-Qas is reported to have made the following statement: “the
sources (al-usitl) are seven: intuition (al-hiss), reason (al-‘aql), the kitab, the sunna, ijma‘,

exemplary comparison (al- ‘ibra) and language (al-lugha).'*®

From the Malikis, Abi ‘Ubayd al-Jubayrt (378/988) in his al-Tawassut, which was
written upon the request of al-Hakam al-Mustansir (ruled between 350-366), made the
following statement: “If there is no text in the kitab, sunna, the agreement of the umma, and
the consensus of Madina, al- ‘ibra should be deployed, which is comparing the new case [to
the old case] due to [the common effective cause/aspect] that determined the ruling of the old

case” 167

B. A Comparison between al-Risala and al-Fusil

A comparison between the first extant work in usil al-figh, al-Shafi‘T’s a/-Risala,
and the second extant work, al-Jassas’s al-Fusiil fi-al-usil is necessary for our study
focusing on the gap between these two works. Such a comparison will give us a useful

starting point for the larger research on what exactly happened during this period in

195 al-Qadi al-Nu‘man, Ikhtilaf, 172-73.
16 a]-Sam‘ani, Qawdti ‘ al-adilla, 1, 22.

167 al-Jubayri, al-Tawassut in “al-Muqaddima”, 212.
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terms of which topics continued to be discussed and which new topics had been added.
Comparing al-Risala and al-Fusil could be an independent dissertation topic itself.
Therefore, this comparison will be relatively short, and will focus on the most relevant

aspects to the broader topic of this dissertation.

In this chapter, we will first examine the categorization and topics of the two
works, then look at the methods that they follow. However, the main purpose of this
examination will be to discuss the content of these works pertaining to the major
theoretical debates of the time, which are on hermeneutical tools, i.e. general (amm) and
specific (khass) texts and the theory of naskh; Qiyas, ijtihad and istihsan; prophetic
exemplar (sunna) in particular and reports in general; and finally the theory of consensus
(ijma”). In conclusion, we will try to relate the results of this comparison to our broader

research.

1. Categorization and Topics
Al-Shafi‘T’s al-Risala consists of 3 parts and is divided into 55 chapters.'®® The
classification of the chapters in a/-Risala differs than the standards later, mature works
in the literature of ustl al-figh. Al-Shafi‘l begins his treatise with al-bayan and its
classifications [1-6]. Then he deals with general and specific texts ( ‘@amm-khdss) and the

function of sunna in the specification of general Quranic texts [7-11]. The following

'8 Muhammad b. Idris al-Shafi’i, al-Risala, Ed. by Ahmad Muhammad Shakir (Beirut: Dar al-Kutub
al-Ilmiyya, n.d.)
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three chapters are devoted to the authority of sunna as an independent and explanatory
source [12-14]. Shafi‘T then discusses abrogation (naskh), sample cases and the function
of sunna in abrogation [15-18]. In the last chapters of the first part and first two chapters
of the second part [19-28] al-Shafi‘T examines nass (manifest) texts in the Quran and
sunna, and jumal/mujmal (unelaborated) texts and the function of sunna in explaining
them. After discussing various hermeneutic problems in hadith including abrogation
within hadiths, and his methodology in interpreting seemingly contradicting hadiths and
example cases, [29-43] Shafi‘T presents his epistemology [44] as an introduction to his
discussion of the value of solitary reports, which occurs in the following chapter. The
examination of solitary reports (khabar al-wahid) constitutes the longest topic of the
treatise. In it al-Shafi‘T defends the authority of khabar al-wahid and his conditions for
accepting a certain report in the form of theoretical debate with an interlocutor [45-46].
This is the last section with a title in the original manuscript; the following nine chapters
were entitled by either the commentator of al-Risdla, Ibn Jama‘a, or the editor, Ahmad
Muhammad Shakir, based on the content of the chapters. After mentioning his critiques
of the vaguely used concept of iyma‘ and his stance regarding it [47], al-Shafi‘T deals
with qiyas and ijtihad in the following chapters [48-49] where he explains the authority
of qiyas and equates ijtihad with qiyas. This is followed by the refutation of istihsan as a
kind of ijtihad [50]. Following his discussion on ijtihad, al-Shafi‘t responds to his
interlocutors’ questions regarding legal disagreements and how to approach them in
three chapters along with sample cases [51-53] in which al-Shafi‘t divides disagreements
into prohibited disagreements, where obvious evidence exists in the Quran and sunna;

and permissible disagreements, where there is not such obvious evidence. Then, after
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clarifying his point of view concerning the disagreements of the companions where he
argues that one should not make an ijtihad outside of these disagreements [54], al-Shafi‘1
ends his treatise with a discussion on the hierarchy of the four fundamental sources,

kitab, sunna, ijma‘ and qiyas [55].

Al-Jassas’s al-Fusul fi-al-usil written approximately 150 years later consists of
four parts and is divided into 105 chapters that have detailed subchapters and are longer
than those of al-Risala.'®’ Al-Jassas begins his work with the linguistic examination of
the aspects of the Quranic text. He first discusses general and specific texts ( ‘amm and
khass). Then he continues with the various ways of specifications, elaborated (mufassar)
and unelaborated (mujmal) texts, real and metaphorical meanings, and definitive
(muhkam) and obscure (mutashabih) texts. In this part al-Jassas also mentions more
specific tools such as the function of the negation particle (harf al-nafy) and deals with
several specific theoretical problems within the aforementioned topics that were,
apparently, being discussed during his time [1-21]. The second part continues the
discussion about texts, other kinds of classifications related to them and hermeneutic
tools. Al-Jassas next begins with the definition, classification and aspects of al-bayan,
which was the core topic in al-Risala [22-26]. Then he deals with the definitions and
related theoretical problems related to command (amr) and prohibition (nahy) [27-33],

which is followed by a detailed discussion of abrogation (naskh) and relevant problems

' Abu Bakr al-Razi al-Jassas, al-Fusil fi-al-usul, Ed. by Ajil Jasim al-Nashami (Kuwait: Wizarat al-awqaf,
1985, 1988, 1994)
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such as abrogation of the Quran by sunna which was also an important problem
discussed in al-Risala [34-44]. In the third part, after a brief discussion on the authority
of the laws of earlier prophets [45], al-Jassas presents a long examination on solitary
reports (akhbar al-ahad) like al-Shafi‘T does in al-Risala. We see more technical
problems in accepting and classifying solitary reports, and a summary of the various
approaches of the earlier scholars in al-Jassas’s examination [46-58]. He then devotes
four chapters [59-62] to the practices of the prophet, the classification of sunna as fard
(obligation), wajib (requirement) and nadb (recommendation), and on the problem of
whether the prophet engaged in ijtihad. After briefly mentioning the well-known
problem of the value of things before revelation, which was also a theological problem
[63], al-Jassas goes on with his theory of ijma‘ with significant details on specific cases
regarding ijma‘ and refutes several ijma‘ claims in the subsequent chapters [64-76].
After accepting and discussing the theory of imitating the opinion of companions [77],
al-Jassas champions reason (nazar) over imitation (taqlid) in general by confronting the
ZahirT Dawid b. ‘Ali in the following chapter [78]. The third part ends with a discussion
on the denier (ndfi) of a ruling (hukm) and debates whether he needs to provide evidence
for his denial [79]. Apparently, this discussion addresses a method in legal theoretical
debates. The last part of the book begins with the authority of qiyas and ijtihad in which
al-Jassas strongly criticizes Zahiri arguments against qiyas and 1ijtihad. Then he
continues with the classification and aspects of gqiyas [80-95], which is followed by two
chapters [96-97] on defending istihsan and its definition. After mentioning the
specification of the effective causes of rulings ( ‘ilal al-ahkam) in two chapters [98-99],

al-Jassas ends his manuscript with a discussion on the mujtahid’s status, conditions for
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being a mujtahid and whether every ijtihad is correct [100-105].

This comparison on the topics of the two works shows us that the following major

topics continued to constitute the main discussions within the discourse on legal theory:

» Hermeneutics of the Quran, especially ‘amm (general) and khass (specific)
texts, specification of a general text, command and prohibition, elaborated and

unelaborated texts, bayan, and abrogation (naskh).

» Sunna-hadith and its function, solitary reports and the conditions to accept

them.

* Qiyas, ijtihad and istihsan.

* [jma‘

In addition to the technical depth added to the topics above, al-Jassas’s work

includes the following new significant topics:

= Al-Shafi‘T’s discussion on nass and jumal is transformed to mufassar and

mujmal.

* The topics on muhkam and mutashabih.

= More detailed classification of ahkam as fard, wajib and mandiib.

= The discussion of taqlid and its refutation.

* The topic of the denier of a hukm.
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2. Method
Al-Shafi‘T usually does not give the definition of a concept at the beginning of a
topic; instead he clarifies his stance based on relevant examples from the Quran or sunna.
Al-Jassas usually begins with a definition; however, he also tends to base his discussion
on examples. This type of example-based writing can be characterized as the method of

the jurists (fugaha) according to Ibn Khaldiin’s categorization of the genre of usul

al-figh.

Both al-Shafi‘t and al-Jassas present their ideas through the use of dialectical
debates with an interlocutor in their work; however, al-Shafi‘t uses this method more
than al-Jassas. Al-Jassas usually clarifies his theoretical stance first in detail, and then
engages in possible critiques against his points. Al-Shafi‘t uses this mode embedded with
his theoretical opinions. Some of these debates can even be seen as hypothetical;
however, most of them have clear evidence reflecting actual debates. This mode of
writing in legal theory will be examined later in our research, as well as its significance

in understanding the formation of usil al-figh.

Al-Jassas frequently cites earlier scholarship. ‘Isa b. Aban (221/836) and Abi
Hasan al-Karkhi (340/952) are the authors he cites most frequently from the Hanafi

school, and al-Jassas refers to them by the term “ashabuna” (our fellow scholars). He
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also responds to and criticizes earlier scholars including al-Shafi‘T himself.'”® Al-Shafi‘i
does not mention any name; however, he presents his thoughts usually within a
dialectical debate, in which his interlocutor seems to belong to ‘Iraqi/Kufi circles.
Al-Shafi‘T uses some general titles when he wants to support his opinion such as people

of knowledge (ahl al- ‘ilm).""!

3. Content

Both works are described in relation to the “the meanings of the Quran” and the
authoritative sources. According to a report at the beginning of al-Risala, al-Shafi‘t
wrote his treatise upon the request of Abd al-Rahman b. Mahdt who asked him to write a
book that explains: “the meanings of the Quran, the authority of akhbar and conditions to
accept them, the authority of ijma‘, and abrogating and abrogated texts from the Quran
and sunna.” At the very beginning of his work, Al-Jassas explicitly states that “usil
al-figh includes the knowledge of methods of deduction for the meanings of the Quran,
extraction of its proofs, valuations of its texts and the functions of the Arabic language,

linguistic nouns, and legal-religious (shdar 7) phrases on it.”'”

170 al-Jassas rejects the claim that al-Shafi’i was considered one of the linguistic scholars of his time. See

al-Jassas, al-Fusul, 1, 306.; Elsewhere he criticizes him in abrogation by referring to his treatise al-Risala, See
al-Jassas, al-Fusil, 1, 399. 401, 402.; He also criticizes his theory of bayan. See al-Jassas, al-Fusil, 11, 8-18.,
7! al-Shafi‘i, al-Risala, 60.

172 al-Jassas, al-Fusiil, 1, 40.
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a. Hermeneutics of the Quran

i. ‘Amm-Khass

Excluding al-Shafi‘T’s preliminary description and categorization of al-bayan in
the beginning of his treatise, both authors discuss first the general ( ‘amm) and specific
(khass) texts. As we will see in a full chapter devoted to the different stages and
development of this discussion in multiple fields in the 9™ and 10™ centuries (Chapter
IIT), ‘amm and khass occupied the core of hermeneutical debates. Since the strongest
evidence in debates was usually a text from the Quran, one party criticized the other’s
Quranic evidence with specification or abrogation claims. Abrogation critiques required
external evidence such as a report indicating the abrogation, while a specification
(takhsis) critique was easier to make. Therefore, scholars tried to establish certain
principles to prevent arbitrary claims about the specification of a general text. However,
the topic of ‘amm and khass was broader than that during that time. Some other topics
about text in usul al-figh were discussed under the rubric of ‘amm and khass/takhsis such
as literal (zahir) - metaphorical (batin or majaz); ambiguous (mujmal or mushkil); and

certain (muhkam) - unknown (mutashabih).

Al-Shafi‘t takes the concepts of general and specific texts for granted and does
not deal with definitions nor with linguistic explanations in detail, such as we can see in
the later literature in discussions about certain particles or prepositions that give a phrase
general meaning. He only points out the linguistic form by using the term zd@hir, meaning

texts that seem general, but are actually specific. He is interested in the general texts
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with which a specific meaning is intended based on evidence from the Quran, sunna and
Arabic language.'” Al-Shafi‘T also points out the function of specification in revealing
whether the intended meaning in the text is literal (zahir) or metaphorical (batin). His
examples are not necessarily related to legal matters; rather he examines Quranic texts in
general. For instance, he mentions the verse “How many a town, that were unjust, have We
crushed and raised up after them another people!”"™ and says that it is clear that a town,
in literal sense, cannot be unjust, the intended meaning should be understood to refer to
the inhabitants of the town.'” Another emphasized topic for which al-Shafi‘T provides

. . . . . . 1
several examples is the function of sunna in specification of a Quranic general text.'”

Al-Jassas’s examination of the topic of general and specific texts is much broader
than that of al-Shafi‘t. However, he also does not define what ‘amm or khass is right at
the beginning of the discussion; rather, by the same token, he focuses more on the
conditions of specification and different subcategories within the topic. However, he
provides definitions when he tries to distinguish mujmal from amm later.'”” The topic of
‘amm and khass begins with the discussion of literal meaning and metaphorical meaning
in which he labels literal meaning as the norm.'”® Instead of zahir and batin, al-Jassas

uses haqiqa (literal) and majaz (metaphorical), which became common technical terms

'3 al-Shafi‘i, al-Risala, 54-60.
7% The Qur’an, 21:11

'"5 al-Shafi‘i, al-Risala, 63.

176 al-Shafi‘i, al-Risala,64-79.
177 al-Jassas, al-Fusil, 1, 64.

178 al-Jassas, al-Fusiil, 1, 46.
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for these concepts later in the literature. Al-Jassas clearly distinguishes mujmal from
‘amm which was somewhat ambiguous and used interchangeably in al-Risala. Al-Jassas
refers to ‘Isa b. Aban as the one who used these terms synonymously. Al-Jassas divides
mujmal into two types and describes the first as closer to the meaning of ‘amm, while the
second means a general text that cannot be used in its general meaning because it needs
clarification for its intended meaning in shari‘a, which is different from its linguistic

meaning.'”

Al-Jassas discusses the authority (hukm) of a general text in detail and mentions
the earlier disagreements and various opinions within the scholarship.'®® The first
opinion, which he says his school supports, accepts a general text with its general
meaning unless there is an external evidence for specification, while the second opinion
claims every text should be considered limited to certain units that the meaning entails
unless there is an external evidence for its generality. The third opinion suspends the
result until there is evidence both for generality or specificity.'® He also includes the

discussion on whether the text is a command (amr) or a report (khabar).'**

Al-Jassas extensively discusses the specification of a general text (takhsis) with

its different types. He understands specification as a kind of making exception(s)

179 al-J assas, al-Fusul, 1, 64-7.
180 al-Jassas, al-Fusil, 1, 100.

181 al-Jassas, al-Fusil, 1, 99-100.
182 al-Jassas, al-Fusil, I, 101.
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183 o
He also defines specification as

(istithna’) from the scope of the general texts.
“explaining the authority (hukm) of a certain text.” He adds specification of the general
text by consensus (ijma‘), by rational indication (dalalat al-‘aql)'®, by solitary report
(khabar al-wahid)'® and by analogy (givas) as other ways of specification in addition to
what Shafi‘T discusses as the specification of general text by the Quran and sunna.'®®

Al-Jassas also makes a distinction within sunna based on certainty and distinguishes

established sunna (al-sunna al-thabita) from solitary report (khabar al-wahid).

Al-Jassas further includes some additional discussions on ‘amm and khass. He
discusses what the rule (hukm) is for the things remaining outside of specification in a
general text, and he also mentions several earlier opinions on the similarities and
differences between metaphorical text (majdz), exception (istithna’) and specified text.'’
Al-Jassas also devotes a whole chapter to the meanings and functions of conjunction in

.
hermeneutics. '
ii. Naskh

Al-Shafi‘t does not define naskh in his al/-Risdla whereas al-Jassas points out

183 al-Jassas, al-Fusil, 1, 139.
18 al-Jassas deals with a long debate with the one who claims there is no difference between accepting reason as
a source for specification from accepting it as a source for abrogation. See al-Jassas, al-Fusil, 1, 149-152.

185 Here al-J assas deals with a long discussion on the authority of khabar al-wahid and necessity for ard
al-Qur’an and sunna thabita before accepting a solitary report. See al-Jassas, al-Fusil, 1, 155-209.

186 al-Jassas, al-Fusil, I, 141-155.

87 al-Jassas, al-Fusil, 1, 243-54.

188 al-Jassas, al-Fusiil, 1, 81-96.
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different models scholars have used to explain naskh (naql, ibtal, izalah), then he
decides that the aforementioned suggestions for naskh should be understood in
metaphorical terms rather than literally: “A hukm cannot be invalidated via naskh; naskh
is a declaration (bayan) of the temporal validity of a hukm.” Al-Jassas defines naskh as

“explaining the duration of the first command.”'®

Al-Shafi‘T’s theory of naskh focuses on the problem of abrogation between the
Quran and sunna, and he explicitly states that since these two sources are independent
one cannot abrogate the other. Al-Jassas devotes an independent chapter to the problem
and states the Hanafi stance that it is possible for abrogation between the two sources.
However, he makes a distinction between established sunna via corroborated reports
(tawatur) and sunna based on solitary report, and only allows an established sunna to
abrogate the Quranic ruling. A ruling based on solitary report can be abrogated by
another solitary report or a stronger source (i.e. the Quran or an established sunna).
Al-Jassas justifies the position of his school by describing sunna as a form of revelation
(wahy), whether it is wahy matluw (recited revelation) or wahy ghayr matluw
(non-recited revelation). This later became the main justification within legal theory,
including among Zahirites. Accordingly, since Quran and sunna belong to the same

category, the question of abrogation between them no longer poses a dilemma.

Al-Jassas deals with newer and more detailed problems regarding naskh. He

189 al-Jassas, al-Fusil, I, 143.
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refutes the rejection of naskh by Jews and some Muslims, whose views, he argues,
should not be considered important. He discusses different positions on whether a ruling
can be abrogated by a more difficult ruling and he answers in the affirmative, as opposed
to some other scholars, by arguing in terms of maslaha (utility), and pointing out that
utility might sometimes be achieved for people through an easier ruling and sometimes
through a difficult one. He also discusses new questions, such as considering a Quranic
text abrogated in form, but not its ruling, as in the case of stoning in adultery (rajm) and
expiation of oaths (kaffarat al-yamin). Al-Jassas also deals with addition in a ruling
(ziyada fr-al-hukm) and states that if it is not attached to an earlier ruling in the same
text, it means abrogation. Al-Jassas does not stipulate knowing the chronological order
of rulings for making a claim of abrogation. He argues that if the order of rulings is not
known and there is an obvious contradiction between two texts which cannot be
reconciled without abrogation, the one that is closer to the sources (ashbahuhuma bi
al-usul) should be considered; for instance, the ruling that is applied among Muslims and
commonly accepted by scholars should be considered as the abrogating rule based on
iyma‘. In addition to the practice of Muslims, al-Jassas mentions several principles to
decide the abrogating rule. If two contradicting texts require either permissibility (ibaha)
or prohibition (Aazar), the prohibiting one should be considered the abrogating text. In
this principle, he follows Abu Hasan al-Karkht and leaves opinion of ‘Isa b. Aban, who
thinks in that case both texts become useless in terms of ruling and we cannot take one of
them as abrogating. Another principle is applying analogy and reasoning (nazar) to

determine which is the abrogating text.
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Al-Jassas’s examination of naskh constitutes one of the longest discussions in his
work, which indicates the significant role of naskh in legal theory in the gap period

between al-Shafi‘T and al-Jassas.

b. Sunna-Hadith/Solitary Reports

Al-Shafi‘T’s emphasis on sunna in al-Risala led some contemporary scholars to
think that establishing sunna as the only other authoritative source other than the Quran
was his actual purpose in writing this treatise. It would not be unfair to say that al-Shafi‘1
wanted to emphasize the role of sunna embodied in the chained reports and that this was
an overarching aspect of his theory; however, a/-Risdla was not limited to this purpose.
It is even impossible to say that al-Shafi‘T was the first scholar emphasizing the role of
sunna in law. What can be said is that al-Shafi‘’’s work represents a significant effort
towards giving more space to solitary reports in law. For instance, he seems to take the
authority of qiyas for granted; however, he devotes one of the longest chapters in his
treatise to the authority of solitary reports. Both scholars make a distinction between
established sunna (al-sunna al-thabita) and solitary report (khabar al-wahid). The first
one is seen certain, while the second one falls into probability. Al-Jassas gives a more
detailed and technical categorization of khabar al-wahid, where he takes the text of the
report into account. In his more general analysis of khabar al-wahid, al-Jassas divides
solitary reports depending on whether they must be understood as providing certain

knowledge or merely probable knowledge. He mentions the reports of the prophet about
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his revelation, or the ones confirmed by the prophet or ijma‘, and witnesses in criminal
cases (hudid) as the examples of the type that establish certain knowledge.'” He
discusses khabar al-wahid as it is known in ustl discourse under the title of solitary
reports in religious matters (khabar al-wahid fi-al-diyanat) where he devotes a long
chapter to the authority of khabar al-wahid by referencing ‘Isa b. Aban and rejects the
claim that two narrators at least are required before a report is accepted.'”’ Al-Jassas
relies heavily on the writings of ‘Isa b. Aban on solitary reports, most probably on

al-Radd ‘ala Bishr al-Marisi wa-al-Shafi T ft al-akhbar."*?

As opposed to most other topics, al-Shafi‘T provides a sort of definition of khabar
al-khassah, which is another expression that he uses along with khabar al-wahid, in the
beginning and says: “It is the report of one person from another until it reaches to the

. . 1
prophet or someone before the prophet [i.e. to a companion or a successor].””

Al-Shafi‘1 lists the conditions of a transmitter as follow: He should be reliable in
his religion; known for honesty in his speech; comprehending the meanings of what he is
transmitting; should relate hadith text-based not meaning-based; should have a reliable
memory or book that he is relating from; should not relate from someone he did not meet
(mudallith); and should not be in contradiction with those who are known as reliable in

transmitting from the prophet. All the narrators in a certain chain should carry these

190 al-Jassas, al-Fusil, 111, 64-69.
Y1 al-Jassas, al-Fusil, 111, 75-109.
192 al-Jassas, al-Fusiul, 1, 103.

193 al-Shafi‘i, al-Risala, 369-70.
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conditions.'**

Then Shafi‘T engages in a long discussion about the differences between
narrators of hadith and witnesses in law with his interlocutor. In contrast, al-Jassas
examines witnesses within the general categorization of khabar al-we‘thid.195 Al-Jassas
devotes a chapter to the conditions for accepting a solitary report, which he begins by
reiterating that the value of a solitary report depends on establishing a probable
knowledge about the memorization ability and righteousness of its narrators.'”® Then he
lists the defective aspects ( ‘ilal) of reports that necessitate denial of these reports in the
Hanaf1 School. The first thing he mentions is being in contradiction with the established
sunna (al-sunna al-thabita) or the Quranic passages that have a clear, definite meaning.
Then al-Jassas points out the problem of ‘umim al-balwa, the text of a solitary report
pointing out something that, if it were correct, should reasonably have been expected to
be known and related by many people.'”” He also mentions narrators whose practices

contradict what they narrate'®

and the narration being contradictory to necessary results
of reason.'”” Al-Jassas discusses the role of giyas and ijtihad in accepting a report as
well; even though, hierarchically, an authentic solitary report is considered binding

before qiyas, however, in the process of evaluating the acceptability of a solitary report

qiyas should be applied.?” These five criteria regarding the text of a report are

194 al-Shafi‘, al-Risala, 370-71..

195 al-Jassas, al-Fusil, 111, 66-68.
196 al-Jassas, al-Fusil, 111, 113.

7 al-Jassas, al-Fusal, 111, 112, 114.
198 al-Jassas, al-Fusil, 111, 113-14.
199 al-Jassas, al-Fusal, 111, 121-22.
20 a1-Jassas, al-Fusil, 111, 129.
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considered to be as important as chain critique (‘adl and dabt) in early Hanafl legal

theory.

c. Qiyas, Ijtihad and Istihsan

Al-Shafi‘T’s discussion of qiyas focuses on drawing a line in declaring legal
opinion. Al-Shafi‘T strives for a consistent method that is attached to the textual sources
instead of arbitrary discretion. Hence he sets forth qiyas as evidenced opinion in shari‘a.
He does not deal in depth with the question of why qiyas is a valid method or with
refuting arguments against its validity. Most probably, this kind of attack was not that
common during his time. However, al-Jassas begins with the issue of authority and
devotes a significant amount of space to brutally trivializing the arguments against qiyas

made by ZahirTs, especially Dawad.

Al-Shafi‘t does not give a technical definition of qiyas or ijtihad, rather he
focuses on equating the two as pointed out frequently by earlier scholars. However,
through his descriptions, one can understand that al-Shafi‘t held the opinion that every
Muslim jurist is obliged to apply ijtihad in order to express a legal opinion based on
valid evidence. This is a description of analogy (giyas);*®" therefore, ijtihad is a different

202

name for qiyas. Both classical ustl scholars and contemporary scholars have

criticized this explanation because it restricts ijtihad to qiyas. However, a careful

201 91-Shafi‘, al-Risala, 491.
292 31-Shafi‘t, al-Risdla, 477.
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analysis of al-Shafi‘T’s use of these terms reveals that al-Shafi‘T uses the term qiyas in a
general sense in such a way that it enlarges the meaning of qiyas to ijtihad. In the second
and early third centuries, the term qiyas was not used only to mean analogy. Al-Shafi‘1’s
writings developed in this era, and he describes ijtihad and qiyas as follows: “ijtihad, that
is, qiyas, is looking for evidence to reach the correct ruling if there is no direct ruling in
revelation.”*” “Ijtihad cannot be anything but questioning [searching for a ruling];

questioning cannot be answered by anything other than evidence, and the evidence is

s o= 99204
qiyas.

As opposed to al-Shafi‘1, al-Jassas begins his discussion with the definition of key
terms related to qiyas: dalil, ‘illa [distinct reason for a ruling], istidlal, qiyas and ijtihad.
His aim seems to have been distinguishing these concepts that were used interchangeably
before clarifying what qiyas is. One of the main developments in his work relates to the
‘illa. This concept was described as ma’na in al-Shafi‘l, obviously ‘illa became an
established term during al-Jassas’s time.”” Al-J assas gives a general definition for qiyas
as follows: “qiyas is ruling on something based on its having a shared ‘illa with another

YY)
ruling”?*®

Al-Shafi‘t also deals with the question of whether every ijtihad is correct, though

not in detail. Basically, he points out that there is subjectivity in ijtthad and makes a

23 a1-Shafi‘, al-Risala, 477.
2% a1-Shafi‘t, al-Risdla, 505.
205 g1-J. assas, al-Fusul, IV, 9.

26 a1-Jassas, al-Fusil, IV, 9.
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distinction between three subjects: the one who applies ijtihad, other scholars, and God.
According to the one who applies ijtihad, his result is correct, other scholars might or
might not confirm his result, but God knows who is actually correct.””” He discusses the
topic in ijtihad in terms of what is seen/apparent (zahir) and what is unseen (batin) and
says that ijtihad has to establish truth in things where reaching certainty (ihata) is
possible, such as directing oneself toward the ka‘ba in masjid al-haram. However, the
realm of ijtihad usually deals with uncertainty, which is unseen. In such cases, one is

h.2®®  Then he continues with the

only required to exert effort towards determining trut
case of disagreement caused by ijtihad/qiyas. Al-Shafi‘t divides qiyas into two types. In
the first one there is no disagreement, because “the thing [the ruling in the new case]
itself is entailed within the meaning (“i//a) of old case [as/], whereas in the second type a
similar element exists within the old case; therefore, it falls into the realm of

disagreement.”*”

Al-Jassas also addresses what al-Shafi‘T discussed using the terms ihata
(certainty) and ijtihad regarding matters classified either as zahir and batin as being two
distinct types of istidlal. According to al-Jassas, the first type of istidlal falls into
‘agliyyat and establishes ‘i/m (certain knowledge); therefore, we are required to
determine the truth in this realm. The second type, however, requires only ghalabat

al-ra’y (probable knowledge) instead of certain knowledge; therefore, we are not obliged

27 a1-Shafi‘t, al-Risdla, 479.
208 91-Shafi‘i, al-Risala, 480-82, 500.
299 a1-Shafi‘t, al-Risdla, 479.
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to determine the truth definitively in such matters.*'° Similarly, al-Jassas’s distinction
between ‘aqgliyyat and naqliyyat directs him to classify two types of qiyas as well. As
al-Shafi‘t divided qiyas into two types in terms of certainty, al-Jassas also divides it in a
similar way. The first type refers to logical qiyas, which is syllogism entailing real ‘illa
that necessitates the result, while the second type refers to analogy between the rulings
of new cases to the textual sources and to the topics of agreements. Ijtihad means
exerting the utmost effort for things whose rulings were not indicated by Allah in a way

211

that establishes certain knowledge.”  Al-Jassas elaborates on the distinction between

ijtihad and qiyas by classifying qiyas as one type of ijtihad. The second type of ijtihad
does not involve a qiyas application such as searching for the direction of the Ka‘ba.*'?
The third type of ijtihad is called istidlal bi-al-usiul (deduction based on the principle

rulings) and means giving the same ruling to a certain case as the ruling of the principle

case to which it belongs.*"

Al-Shafi‘T’s critique of istihsan (legal discretion) has been studied by many
scholars. Al-Shafi‘t clearly describes istihsan as the opposite of ijtihad. As mentioned
above, his description of ijtihad/qiyas is based on the argument of evidence, hence, he

describes istihsan as claiming an opinion without evidence.”'* Therefore, al-Shafi‘i’s

219 a1-Jassas, al-Fusil, IV, 10.

2 al-Jassas, al-Fusil, IV, 10-11.
212 al-Jassas, al-Fusial, IV, 11-12.
213 al-Jassas, al-Fusil, IV, 217-19.
1% a1-Shafi‘t, al-Risdla, 504.

92



single word definition of istihsan is “self-indulgence” (taladhdhudh).215 Al-Jassas
refutes this understanding without mentioning al-Shafi‘T’s name by saying the opponents
of istihsan actually misunderstood the way Hanafis used this term. He first establishes a
justification of using this word for this concept through examples from the Quran and
sunna, as well as from earlier non-Hanafl authorities such as Malik and al-Shafi‘i, who
used this word in their works.?'® Then al-Jassas elaborates two meanings for the term
istihsan in the language of the Hanafis. The first one refers to the second type of ijtihad,
which deals with deciding amounts in certain cases such as gifts for a divorced woman, a
topic in which al-Shafi‘T also used the word istihsan.”'” The second and more common
use of istihsan refers to “avoiding qiyas in favor of some other superior evidence in a
certain case.””'® However, in his long discussion, al-Jassas tries to justify this usage by
earlier Hanafts through deduction and his theorization does not seem completely
accurate. His second definition of istihsan does not explain, for instance, cases where
Hanafis mention two solutions, one of which is acheived through qiyas and one through
istihsan, and in which they accept the qiyas solution over the one resulting from istihsan.
To account for this, he had to describe this istihsan as another type of qiyas. His
understanding then produced the categories of apparent (jali) qiyas and hidden (khafi)

qiyas in HanafT legal theory.

215 31-Shafi‘T, al-Risala, 507.

216 a)-Jassas, al-Fusil, IV, 229.
217 al-Jassas, al-Fusiil, IV, 234.
218 al-Jassas, al-Fusil, IV, 234.
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The conditions for the mujtahid in ijtihad/qiyas, which al-Shafi‘t discusses as the

devices that are needed for qiyas and al-Jassas calls the prerequisites for ijtihad, can be

summarized in the two texts as follow:

219 a1-Shafi‘, al-Risala, 509-11.
20 a\-Jassas, al-Fusil, IV, 273-78.

€  Knowing kitab, established
sunna, and solitary reports; knowing the
continuous rulings and abrogated ones
derived from them; general and specific
texts; literal and metaphorical meanings;
classification of texts and having ability to

put them in appropriate classes.

€  Knowing the rulings of
reason and what calls for it as well as what
is possible to achieve through it and what is

not.

€  Knowing the consensus of

the companions, successors and earlier
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generations that lived before him.

€  Knowing istidlal and legal
analogy (magqayis al-shar ‘iyya) not only

syllogism (maqayis al- ‘aqliyya).

L 2 Being righteous and reliable

(‘adl).

€  The mujtahid does not have
to know all the texts in the Quran,
established sunna or solitary reports. >

Even for a certain case, he does not have to

know all the related texts.

In addition to detailed discussion on the factors of analogy, especially on the ‘illa,
al-Jassas deals with the problem of imitation (faqlid) and justifies imitation by lay people

of scholars.

d. Ijma*

The discussion on ijma‘ begins with a question asked by the interlocutor in

! al-Shafi‘, al-Risala, 510-11.
22 al-Jassas engages in a long discussion to prove his point on this. Apparently, he responds to some certain

scholar(s) who argued for these conditions. See al-Jassas, al-Fusul, IV, 276-78.
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al-Risdla: “Why do you accept what people agree upon as a binding source in the matters
where there is no indication in the Quran and they do not relate anything from the
prophet? Would you argue that, as some others do, it must have been based on an
established sunna even though they do not relate it explicitly?”*** Al-Shafi‘T says that it
does not mean that it necessarily depends on a sunna, but it is impossible to think that

224 Then he mentions

they establish an agreement on error or in contradiction with sunna.
two proofs for its authority from prophetic reports. On the other hand, this conversation
shows that some people used to understand consensus as the implicit established sunna
and to justify its authority through reference to sunna. Even though al-Shafi‘t does not
want to cut the relationship between consensus and sunna completely; he argues that the
agreement does not have to arise out of a sunna, because all of them cannot agree on
error. Since al-Shafi‘T mentions the famous hadith praising earlier generations

(companions and successors), he seems to have understood ijma‘ as the consensus of

earlier generations.

Al-Jassas begins his discussion on ijma‘ by addressing the authority of iyjma‘. He
points out the disagreement between jurists (fugahad) and some theologians
(mutakallimiin) and states that there is no disagreement among jurists on the authority of
consensus among the first generation (al-sadr al-awwal), but that some theologians

rejected that claim as well as the more general claim of ijma‘ among later generations in

223 a1-Shafi‘i, al-Risala, 471.
2% a-Shafi‘t, al-Risdla, 472-3.
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225

the umma.” We can infer from what al-Jassas says that when al-Shafi‘T mentioned

ijma‘, he was interpreting it as being limited to the agreement of earlier generations.

Al-Jassas bases his theory of consensus on an attribute of this umma described in

6 as ‘wasat’, which he interprets as ‘just.” Then he also mentions

a verse of the Quran®
several other verses that support this idea. He also refers to the same prophetic report
that al-Shafi‘T mentioned about the value of earlier generations. However, al-Jassas
points out some other hadiths that are absent in al/-Risdla and later became main
references for the authority of ijma‘ in Islamic legal theory such as “my umma will not

agree on misguidance.”**’

The main difference between the two investigations of ijma‘ is the obvious
emphasis on the umma in general in al-Jassas’s work. Al-Jassas repeatedly stresses that
ijma‘ is not limited to a certain time and earlier generations, rather it is a universal aspect
of this umma given by God. He also devotes a chapter entitled ijma‘u ahl al-a'sar
(consensus of different ages) and attributes this opinion to the earlier authorities in the
Hanafi school of law through deduction.””® He engages in a debate with those who claim
that if everyone individually may fall in error, it means all can fall in error. As a

response, he makes a distinction between declaring individual opinion and following an

5 al-Jassas, al-Fusil, 111, 257.

226 The Qur’an, 2:143: “We have made you [believers] into a just community, so that you may bear
witness [to the truth] before others and so that the Messenger may bear witness [to it] before you.”
7 al-Jassas, al-Fusil, 111, 265.

228 al-Jassas, al-Fusil, 111, 271.
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opinion altogether, then he makes a comparison between mutawatir khabar (continuously
recurrent report) and ijma‘ by stressing the fact that the individuals are not the same

when they come together and constitute a whole.?*

4. Concluding Remarks

One of the main conclusions of this comparison is the significant development in
al-Jassas’s al-Fusil in terms of topics, methods and content compared to al-Risala.
However, al-Jassas’s work represents a further step within the same field, rather than the
product of a genre independent from that of a/-Risala. The contents of both al-Risala and
al-Fusul reflect earlier and contemporary discussions on legal theory. Hence, since
al-Risala represents basic discussions on the interpretation of textual sources and
methods for deriving rules from them, it is difficult to justify the arguments that
appeared in recent scholarship against recognizing this treatise as the first extant work on
legal theory. Nonetheless, this does not mean it was the first work on ustl al-figh. Even
though al-Shafi‘T does not reference any earlier work in his treatise, his discussions with
his interlocutors demostrate that these discussions existed and that multiple positions had
already emerged among different groups of scholars in diverse topics within this field.
Furthermore, al-Shafi‘’’s references to opposing legal-theoretical stances and the
evidence in al-Jassas’s work from that period, including references to ‘Isa b. Aban and

others, indicate that the general tendency towards presenting this gap period as one in

22 al-Jassas, al-Fusil, 111, 266-67.
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which the only activity was commentary on al-Shafi‘T’s al-Risala deserves more critical
investigation. Despite its rich content reflecting both its own time and the gap period,
al-Fusil only gives us a starting point from which to understand what happened in the
gap period. On the other hand, al-Jassas’s references are centered mostly in his own
school and most of his attributions to groups of scholars, such as some theologians
(mutakallimiin), also need further research to provide clarification about these groups
and their time periods. In other words, it suffices to say that this comparison gives us a
rough image of the development within this period, but does not provide a complete
picture of the groups, schools, and the aspects of various stages, which is the main task

of the following chapters.
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CHAPTER 11

The Solitary Report (Khabar al-wahid): The Usili Approach vs. the Traditionalist

Approach to the Authority of Single-chained Transmissions
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A. Introduction

This chapter deals with the development of and contributions to the theoretical
discussions of the gap period for akhbar (reports). The main importance of the gap period for
the chained prophetic reports lies in the fact that it was this period in which they were equated
with the authority of sunna and in which they gained an overarching authority to influence the
centuries to come until the present day. The body of chained reports, largely under the rubric of
sunna, became the second fundamental source of Islamic law. It is true that the importance of
the chained reports goes back to earlier times, but becoming a paradigmatic source happened
during the gap period. In other words, certain hadith compilations that later came to be
recognized as canonized sources were still in the initial phases of the canonization process
during this period, and at the same time many theoretical debates were taking place. Therefore,
what distinguishes this period from later periods is its significantly rich discussions on the core

problems of the chained reports and the various ways to approach them.

The third hijri century witnessed an epistemic conflict regarding the value and
authority of reports (akhbar) in religion. Even though this conflict has been studied mainly
between ahl al-ra’y and ahl al-hadith in recent scholarship, the sides of the debate were
certainly more than two. Despite the generality of the titles, ahl al-ra’y referred to a specific
group, mostly Kift scholars of the time and those who share so-called Kiifan jurisprudence,
while ahl al-hadith referred to those who gave the hadith reports overarching authority in
comparison to other sources. Besides these two groups, there were different groups of scholars
and independent scholars who chose a position falling somewhere in a spectrum between the

two extreme positions. On the one side of the spectrum, some scholars argued for the certainty
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of any solitary reports and rejected any role of reason in religion such as those who were called
as hashwiyya (literally redundant group) by their opponents.**® On the other side, some
scholars rejected even the authority of mutawatir (consecutive) reports such as certain Mutazilt

scholars.

The scope of the investigation, therefore, on the chained reports in this chapter is not
limited to the scholars of ahl al-ra’y and ahl al-hadith, because the theoretical discussions did
not occur only between these two groups. The titles of the works written on the topic of
transmitted reports during the gap period persuasively demonstrate the significant diversity in
the affiliation of the scholars who contributed to the topic. For instance, ‘Isa b. Aban wrote a
book entitled “al-Radd ‘ald Bishr al-Marist and al-Shafi T fi al-akhbar” refuting the theories of
khabar of both al-Shafi‘l, who was known a traditionalist to many at that time, and Bishr
al-Marisi, a Murji‘T who was known for his critical stance toward reports.”>' Therefore, in
order to examine the conflict between two general parties, it would be more accurate to classify
the contributing scholars under reason-based and report-based scholars, with a keen eye for

certain nuances among these two groups.

It might be beneficial to give an outline of different approaches to the chained reports

before the gap period. The majority of scholars including ahl al-ra’y and most of the Mu‘tazila

% The word hashwiyya is one of the words whose meaning is unclear and has been contested by many such as
nabita. It was a common deragotary word used mostly by the reason-based scholars of the first centuries of
Islam for their adversaries, who adopted a strict report-based approach and rejected any role of reason in
religion. See Yurdagiir, Metin, 7DV Islam Ansiklopedisi, s.v. “Hasviyye” Istanbul: TDV, XVI, 426-27.

B! al-Jassas, al-Fusil, 1, 103.
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came to an agreement on the importance of reports in religion from the earlier generations
onward. Therefore, we see an increasing interest in studying reports and producing a relevant
literature from all these groups. Madina became a well-known center of hadith-based teaching
as early as the second hijrT century to the extent that many students and scholars travelled from
different territories to Madina to acquire knowledge of hadith and that its scholars became
known as ashab athar.** The most prominent student of Abu Hanifa, Muhammad b. al-Hasan
al-Shaybani, for instance, travelled to Madina and stayed there for approximately three years to
hear hadith from Malik, the eminent hadith scholar of the time and the eponym of the Maliki
school as it would come to be known. One of the extant transmissions of al-Muwatta was
compiled by al-Shaybani. In a narration, he complains that people in Kiifa were more eager to
hear the hadiths in circulation among the scholars of Madina than the hadiths of the scholars of
Kifa. This shows that before the gap period, there had been already an agreement between
different schools of thought regarding the importance of the reports. In addition, different
groups of scholars had already developed sets of principles distinguishing authentic and
functional reports from fabricated and nonfunctional ones.”” It leaves us an important
question though: what was the difference between their approaches regarding the reports then?
The evidence under examination of this chapter demonstrates that the problem relied on their

different approaches to the authority of textual sources and their interaction with reason. On

2 al-Shaybani, al-Hujja, 1, 222.

3 1 use the word functional deliberately to point out the fact that authenticity was not the only criterion for
accepting a hadith. A hadith that passed chain and text criticism might not be functional in certain matters and
can be discarded. To be an authentic hadith comprises the first condition of evaluation of accepting a hadith, not

the only one.
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the one side of the spectrum some scholars considered texts as playing the role of ‘subject’, and
regarded the followers of religion as ‘objects’ who should follow “the speaking texts” which
resulted in over emphasis on the literal meaning of the texts and holding fast to this meaning as
a necessary requirement of piety. On the other side of the spectrum, some scholars regarded
texts as completely silent objects and the followers of the religion as the subject who are
responsible to issue religious principles and rules. However, the majority of the scholars tried
to establish principles to put limits from both sides in finding the accurate role of the texts in
religion in general and in certain matters of religion in particular. This effort and discursive
relationship with the texts constructed the main body of principles in establishing authority, i.e.
Islamic legal theory. Toward the end of the gap period and later on, the authority of the chained
reports was not only accepted by the vast majority of Muslim scholars, but moreover, those
who were arguing for different methods in the authentication of these reports eventually
submitted to the methods of so-called traditionalists (ah! al-hadith), who were also traditionists
(muhaddithiun). This process can be called “traditionalization” and the sixth section of this

chapter examines the traditionalization of Kuff school in detail.

Before beginning the examination of the theories of reports in the gap period, it might
be useful to mention certain concepts that are used to signal reports. A fixed term for the
reports within this period was not yet in existence. Most common words referring to reports
were athar, khabar, and hadith. Determining the term hadith for the reports did not happen
during this period. The equation of sunna with reports was supported by the traditionalists,
especially in light of the verse that reads as “you who believe, obey Allah, the Messenger, and

those in command among you. If you disagree about something, refer it back to Allah and the
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Messenger”>* and the Quranic concept of hikma.”® Al-Shafi‘i, al-Bukhari and Yahya
al-Kinani, for instance, were among those who based their arguments on one of these two
proofs to give the reports on the prophetic sunna the second place only after the Quran in their

authority.**°

Different categories of reports emerged during the gap period and remained influential
in the discussions related to the chained reports in the following centuries. For our discussion
in this chapter, it is essential to define three categories. In the later literature of ustl al-figh, two
categories of reports are discussed based on establishing certainty: mutawatir (consecutive
report) and khabar al-wahid (solitary report, also known as ahad). The mutawatir report is
defined as a report that has a number of transmitters to the extent that they cannot be imagined
to collaboratively agree on lie. The transmission of the entire Quran, for instance, is accepted
as mutawatir among Muslims. Khabar al-wahid is defined as any transmission that does not
reach the level of mutawatir among the majority of Muslim scholars. This type of transmission
establishes probable knowledge (zann) according to the vast majority of scholars. Most reports
in the existing hadith compilations fall into the category of solitary reports. Hanafis identify a
third category between mutawatir and khabar al-wahid, the mashhtr, which falls in between
these two categories and establishes satisfaction (ifmi’nan). This chapter traces back the

formation of these different categories, which still affect Islamic intellectual traditions, in the

% The Quran, 4:59.

25 The Quran, 2:151; The Quran, 4:113.

2% al-Shafi‘, al-Risala, 73; al-Shafi‘i, Jima* al-‘ilm, 6-7; al-Bukhari, Kitab tafsir al-Qur’an, bab 148. (VI,
117); Yahya al-Kinani, al-Hayda, 32. (al-Bukhari refers Mujahid’s, a famous scholar belonging to the

generation of the successors, interpretation of al-hikma as sunna in the report he narrates.)
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theoretical discussions of the period.

The following three sections explore the discussions of the gap period on the authority
of reports, their epistemic categories, and the conditions and interpretations of solitary reports.
The last two sections analyze the live discussions in modern scholarship on the
traditionalization of the Kiifan school and on the dominance of hadith-based scholarship that

emerged within the gap period.

B. The Authority of Solitary Reports

The solitary report (khabar al-wahid) is defined by al-Shafi‘T as “the report of one
person from another until it reaches the prophet or someone before the prophet [to a
companion or a successor]”>’ Even though, the distinction between solitary and consecutive
reports is an old topic of discussion, almost entire compilations of hadiths fall into the category
of solitary report. Therefore, the discussion on the solitary report is also a discussion on the
theory of reports in general, unless there is a distinguishing label for mutawatir [and mashhiir

for Hanafs].

In addition to the materials entailing the discussions on the authority of solitary reports
that we will examine below, the reported titles of texts written during the period also point out
the fact that the authority of the solitary report was one of the significant discussions of the

time. Bio-bibliographical sources assign certain writings to the following scholars. Isa b.

27 al-Shafi‘i, al-Risdla, 369-70.
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Aban (221/836) is reported to have written Kitab khabar al-wahid,>® *Ali b. Miisa al-Qumm
(305/917) a Kuft scholar and student of Ibn al-Thalji reportedly wrote a book entitled Kitab
ithbat al-Qiyas wa-al-ijtihad wa-khabar al-wahid in which he argued for the authority of
khabar al-wahid.*® Dawud b. ‘All (270/883) is attributed two works on reports as Kitab
khabar al-wahid and Kitab khabar al-migjib li-al-‘ilm.*** The latter appears to be on the
reports that establish certainty from its title. Maliki scholar Abii Sa‘id al-Qayrawani
(372/983), a contemporary of al-Jassas, is reported to have written al-Shawahid fi ithbat

khabar al-wahid (The Indications of the Authority of the Solitary Report).**!

Notwithstanding certain criticisms directed at solitary reports, an overall categorical
rejection was not prevalent in the first centuries of Islam. Even though some scholars pointed
out such claims for overall rejection in their writings, a closer look at the sources reveals that
the discussion revolves around the theoretical reliability of reports as the authoritative sources
of knowledge. For instance, al-Shafi‘T mentions a group that reject the entire reports (akhbar)

C e g 242
in his Jima ‘ al- ‘ilm.

His interlocutor criticizes al-Shafi‘T in using a report to interpret legal
rulings of the Quran different to the literal meaning of the text even though is only based on a
chain of transmitters who were subject to the criticisms of even the proponents of reports with

weak memory or unrighteousness. His interlocutor clarifies his stance by saying that “he does

not accept anything established based on reports, unless he would be as sure as he is about each

2% Tbn al-Nadim, Fihrist, 255.
39 Ybn al-Nadim, Fihrist, 257.
0 Tbn al-Nadim, Fihrist, 268.
1 al-Dhahabi, Siyar a ‘lam al-Nubala, X111, 360.

22 al-Shafi‘i, Jima * al-ilm, 4.
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letter of the Quran for the content of report.”243

This argument is almost identical to the
arguments of al-Nazzam and Dirar b. ‘Amr that we will discuss below. In fact, this argument
does not reject reports entirely, but rejects the criteria of the proponents of reports, namely ahl
al-hadih, for accepting reports. It is not an attack on reports per se, but rather a more
comprehensive attack on accepting probable knowledge (zann) in understanding and
interpreting the revelation, which constituted a sort of proto-Zahirt stance. Along the same
lines, the interlocutor of al-Shafi‘T underlines the perfection and clarity of the Quran when
criticizing reports. In al-Risala, al-Shafi‘1 says that no jurist disagreed on the authority of
solitary reports before, which might be taken as an indication for al-Shafi‘l seeing these
reactions as a new phenomenon with general attacks on the independent authority of the
chained reports as well as excluding the opponents of the chained reports from the class of

. 244
“jurists.”

Before the gap period and al-Shafi‘T’s death, al-Shaybant (189/804) had discussed the
authority of solitary reports under the title of “On giving testimony in matters of religion” (bab
al-shahada fi amr al-din).**>  Several reports that he mentions in this section have been used
in the later literature for the authority of solitary reports. For example, he mentions that the

prophet sent Dihya al-Kalb1 alone to the Byzantines with his letter inviting the emperor to

* al-Shafi, Jima* al-ilm, 4-5.
** al-Shafi‘1, al-Risala, 453.

5 al-Shaybani, al-As/, 11, 243-49. Elsewhere I discussed the opinions of al-Shaybani on the solitary report. See
Ahmet Temel, Imam Muhammed’in el-Hiicce Adli Eseri Ekseninde ser’i Deliller, unpublished MA thesis,
34-53. The editor al-As! discusses this topic and states that al-Shaybani can be considered as the first known
scholar who listed out evidence for the authority of solitary reports under the title of “On giving testimony in

matters of religion” (bab al-shahada fi amr al-din) See Ertugrul Boynukalin, al-Madhkal in a/-A4sl/, 192-93.
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Islam. Another report was about how the companions accepted only one person’s report in
announcing the prohibition of wine and they broke the potters of wine.**® These two reports
were used later by al-Bukhari and the second one by al-Shafi‘l, where they discuss the

authority of khabar al-wahid.**’

However, after mentioning eleven reports and his rationale for accepting one witness in
the matters of religion, al-Shaybani concludes that it is permissible to accept the testimony of a
Muslim woman or man regardless of being free or slave as long as he or she is reliable
(thiga)*® (my emphasis). This shows that what al-Shaybani is trying to prove is not the
necessity of using testimony of one person in the matters of religion, but rather the
permissibility to use it as evidence in reaching a verdict. Certain conditions that he mentions
also prove that point. For example, al-Shaybani states that the testimony of only one person for
seeing the crescent of the month of al-Shawwal should be rejected, due to certain benefits that
he or she might have considered such as receiving gifts for announcing it. Al-Shaybani seems
to have given a large room for ijtithad in evaluating individual reports, whose developed

version we see in the theory of ‘Isa b. Aban.

46 al-Shaybani, al-Asl, 11, 247-48.
47 a1-Shafi‘1, al-Risala, 409; al-Shafi‘T uses three other reports that al-Shaybani mentioned in that section, as
well. See al-Shafi‘l, al-Risala, 426, 429, 430; al-Bukhari, Sahih, Bab ma ja'a fi ijazat khabar al-wahid
al-sadiiq; Bab ma kana yab ‘ath al-nabt min al-umard wa-al-rusul wahidan ba ‘da wahid (In the introduction he
wrote for al-Asl, it was Ertugrul Boynukalin who first pointed out this influence of al-Shaybani on al-Shafi‘t
and al-Bukhart see Boynukalin, Ertugrul, Introduction in Kitab al-Asl, 192-93.)

% al-Shaybani, al-Asl, 11, 249.
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1. Early Critiques of Solitary Reports during the Gap Period: Mu‘tazilis
From the later scholars, al-Juwayni attributed the denial of the authority of solitary
reports to some fractions among the Shi‘ls (Rawdfid) and from the Mu‘tazila who followed

249

them.”™ ‘Abd al-Qahir al-Baghdadi also attributes such rejection of the authority of the

solitary report to some of the Mu‘tazila (Qadariyya).*>°

A vehement critique of the independent authority of chained reports before al-Nazzam
had been made by Dirar b. ‘Amr’ (200/815), who is reported to have written a book on the
contradictions of hadiths entitled Kitab tandaqud al-hadith.®' Tbn Rawandi also claims that

252
h.

Mu‘tazili scholars were praising his book al-Tahris In this book, Dirar argues for the

invalidity of reports by pointing out the fact that there were supporting reports for every

9 al-Juwayni, al-Burhan, 1, 228.

9 <Abd al-Qahir al-Baghdadi, al-Ustadh Aba Mansiir Ibn Tahir, Kitab usil al-din, al-Tab‘ah 1. ed. Istanbl:
Madrasat al-Ilahiyat bi-Dar al-Funiin al-Tiirktyah, 1928., 20. al-Amidi mentions al-Kasani, Ibn Dawiid, and
Shi‘a among those who accepted the rational permissibility of applying solitary reports but rejected the rational
necessity for the application of solitary reports, which is a much more advanced discussion. al-Amidi, al-Thkam,
11, 51.

51 Ibn al-Nadim, al-Fihrist, 215.

2 A manuscript of this work has been found in Yemen. Hasan Ansari and Wilfred Madelung have been
working on a critical edition of it. In this manuscript Dirar uses a sarcastic language in imaginary conversations
with the adherents of different groups of the time to demonstrate contradictions within hadiths. He narrates
many hadiths in favor of the each group such as Murji’a, Khawarij, and ahl al-hadith that irreconcilably
disagree one with another. See Ridwan al-Sayyid, Dirar b. ‘Amr’ bayn al-Taharrush wa-al-Tahrish,
http://www.aawsat.com/details.asp?section=17&article=584698 &issueno=11599#.UwbtTkJdUXZ Accessed in
February 20, 2014
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existing group of the time within the collections of reports.””” The affiliation of Dirar with the

Mu‘tazila has been contested and al-Khayyat rejected his affiliation with the Mu‘tazila by

claiming that Dirar was a follower of Jahm b. Safwan (128/745).*

Among early the Mu‘tazilis, al-Nazzam was an important figure for casting doubt on
the chained transmissions. According to what is reported from him, instead of the chain of a
report, the content of the report and its context were more important. If the content leaves no
doubt for the listener, it is not important whether one person or a large amount of people
transmit the report.””> Ibn Rawandi gives further details about al-Nazzam’s thoughts on
solitary report. He reports that al-Nazzam did not see any difference between the solitary report
of an unbeliever and a Muslim. Al-Nazzam argued that solitary report of an unbeliever might
indicate necessary knowledge if the content of the report is something perceivable.”® A
fragment from al-Nazzam’s writing sheds important light on his opinions about the reports. In
this piece, al-Nazzam harshly criticizes those who accept the reports of people based on their
reliability. Al-Nazzam argues that the obvious contradictions in those reports are evidence for

their unreliability in what they report and gives many examples of contradicting reports by the

23 Ibn Rawandi, Kitab fada’ih al-Mu ‘tazila, ‘reconstructed by ‘Abd al-Amir al-‘Asamm’, 152. See also
al-Khayyat, Intisar, 136. It is still not possible to definitively attribute the idea of the invalidity of entire
hadiths to Dirar because many scholars criticized this type of contradictions in hadiths, but still did not refrain
from using solitary reports.

% Al-Khayyat relates a piece of poem written by Bishr b. al-Mu‘tamir in which Bishr excludes the followers of
Jahm from Mu‘tazila. See al-Khayyat, Intisar, 133-34.

25 al-Ka‘bi, Fadl al-i ‘tizal, 71; al-Natiq bi-al-Haqq, al-Mujzi, 11, 83-85.

26 Tbn Rawandi, Kitab fada’ih al-Mu ‘tazila, ‘reconstructed by ‘Abd al-Amir al-‘Asamm’, 121.
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same transmitters.>>’

Al-Juwayn1 reportedly mentions in his Sharh al-Risala that before al-Nazzam, Hisham
b. al-Hakam (179/795), who was first a follower of Jahm then became a follower of Ja‘far
al-Sadiq and Misa al-Kazim, had not accepted solitary reports unless they had certain
indications that establish certain knowledge to the extent that God creates in one’s heart
knowledge of its authenticity. For al-Juwayni, such claims are contrary to the established

ijma‘ on the authority of solitary reports.**®

There is not a uniform agreed upon opinion on the authority of solitary reports within
the Mu‘tazila, as is the case for many other theoretical topics. If one has to classify different
viewpoints regarding the authority of solitary reports, Mu‘tazili scholars favor a stance that
falls in between those of more skeptical scholars such as al-Nazzam and of hadith proponent
such as al-Ka‘b1 (319/931). Al-Qadt ‘Abd al-Jabbar singles out the works of al-Ka‘b1 entitled
Naqd al-Siyarjani and of Abu Ja‘far al-Iskafi (240/854) entitled al-Qadi bayn al-Mukhtalifa,
when al-Qadt ‘Abd al-Jabbar rejects the critiques of the Mu‘tazila with ignorance of hadith. He
argues that it was not because they did not know the rules discerning authentic hadith, but

rather that they did not rely on solitary reports as a source of knowledge, because in solitary

»7 Ess, Josef . "Ein Unbekanntes Fragment Des Nazzam." (1967), in The Orient in Research published by

= 2

Wilhelm Hoenerbaoh, 171-79. (This fragment contains a passage from “kitab al-akhbar” by al-Jahiz who
transmits the opinions of his teacher al-Nazzam about reports)

% From the Shafi‘is Abi al-Husayn b. al-Labban al-Fardi (402/1012) follows the same opinion as al-Nazzam
and Hisham and al-JuwaynT says that he hopes that al-Fard1 repented for this opinion before he died, because
this is something an ijma‘ occurred upon, hence it makes the one who contravenes it an unbeliever. See

al-Shawkani, Irshad al-fuhil, 1, 135.
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reports the possibility of lie, error, forgetfulness, change, and exchange remains. Therefore,
al-Qadt ‘Abd al-Jabbar claims, they, notwithstanding the chained hadiths, accepted only
evident reason, the certain sunna, and ijma‘.? Al-Qadi ‘Abd al-Jabbar’s statement is
misleading, because this generalization operates on the assumption that the Mu‘tazila had the
same stance regarding solitary reports. Moreover, most likely he was referring to solitary
reports as a source of knowledge in theology. However, it is important to see that he
acknowledged the fact that some Mu‘tazili scholars were comprehensively involved in hadith

criticism and dealt with the religious sciences for evaluating transmitters.

In addition to Qabiil al-akhbar fi ma ‘rifat al-rijal, Al-Ka‘bi (319/931) is reported to
have written Kitab fi hujjat akhbar al-ahad which was reportedly a refutation of his teacher

al-Khayyat.**

Despite a gradually increasing involvement in hadith criticism, Mu‘tazili scholars were
known for their rational emphasis on the evaluation of transmitted texts. It is reported from
Abu ‘Alr al-Jubba’t (303/915) that he would accept a hadith with a particular chain of
transmission, and reject a different one with the same chain, on the basis of the contradiction
to the kitab, ijma‘ and dalil al-‘aql (rational evidence).”®' Abu ‘Ali al-Jubba’i held an
exceptional criterion in accepting reports. It is reported that he accepted only two transmitters

narrating from two other transmitters until the the prophet for regular legal matters based on

% al-Qadi ‘Abd al-Jabbar, Tabaqat al-Mu ‘tazila, 44.
260 Ka‘bi, Fadl al-i ‘tizal, 52.
1 Tbn Murtada, Tabaqat al-mu ‘tazila, 81.
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the rules of testimony; however, if the content of the report were about adultery he required

? Stipulating at least two transmitters in every generation

four transmitters for the report.26
excludes the authority of a large portion of the existing reports and gives a broad capacity for

non-textual sources.

The sources do not give details about Murji‘T scholars’ approaches toward solitary
reports. Among them, Bishr b. Ghiyath al-Marist (218/833) is reported to have not accepted

solitary reports.*®>

As it is clear from abovementioned critiques, the reaction against solitary reports
focused on its authentication and certain weaknesses in transmission rather than a categorical
denial. The necessity of considering solitary reports was widely acknowledged, but giving an
independent authority to solitary reports over reason-based sources was contested. The details
of these arguments will be discussed in the sections below about the epistemic value of reports

and the conditions of evaluating solitary reports.

2. The Traditionalist Stance on the Proofs of the Authority of Solitary Reports
As mentioned earlier, traditionalist scholars strived for establishing the independent
authority of solitary reports in the early phase of the gap period. In response to the attacks of
their rivals, they sought to provide proofs for the overarching authority of solitary reports

vis-a-vis reason-based suggestions for achieving true Islamic results.

62 Tbn Murtada, Minhaj, 403.
*3 al-Saymari, Akhbar Abi Hanifa wa-ashabih, 148.
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The famous traditionalist scholar al-Bukhart (256/870) devotes a chapter in his hadith

collection to the authority of solitary reports.264

He begins with the following verse from the
Quran: “Yet it is not right for all the believers to go out to battle together: out of each
community, a f@ ifa should go out to gain understanding of the religion, so that they can teach
their people when they return and so that they can guard themselves against evil..”®
Depending on another verse,**® al-Bukhari argues that 7@ 'ifa, in spite of being understood as a
group, might also mean one person only. He also mentions another verse that urges Muslims to
search for truth first when a sinful person (fa@sig) brings news, which was later used frequently
for the authority of the solitary report by many.”*’ It is evident that he argues that if a righteous
person transmits something, one should accept it without further rational investigation about
the content. This is exactly the point of the counter argument by the rationalist camp in
evaluating reports, which will be examined in the following sections below. Throughout his
chapter on solitary reports, al-Bukhar relates certain reports that aim to show how the prophet

and the companions accepted a single person’s claim and concludes the chapter with that both

single male and single female persons have the same authority.

264 al-Bukhari, Sahih: Kitab akhbdr al-ahad, Babs 1-6.( IX, 86-90.)

% The Quran, 9:122

26 The Quran, 49:9. “If two fa’ifas of the believers fight, you should try to reconcile them; if one of them
attacks the other after this attempt for reconciliation, fight the oppressors until they submit to God’s command,
then make a just and even-handed reconciliation between the two of them: God loves those who are
even-handed.”

7 The Quran, 49:6. After mentioning certain solitary reports, al-BukharT also relates the verse “Do not enter
the houses of the prophet, before you are given a permission” (The Quran, 33:53). Al-Bukhart claims that only
the permission of one person would be enough. See al-Bukhari, Sahih: Kitab akhbdr al-ahad, Bab 4 (IX,
88-89.)
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The proofs that al-Bukhari lists out in his work were in circulation and extensively used
and articulated in the debates of scholars on the authority of solitary reports. Al-Bukhari uses
some reports that had been used by al-Shafi‘T such as the one about announcing the change in
qgibla and by al-Shaybani earlier than that such as the one sending Dihya alone to the Byzantine

268
empceror. 6

Traditionalist scholars tended to translate the critiques of their rivals regarding the
authority of solitary reports to a blind denial of the entire corpus of hadiths or conformist
approaches. The traditionalist Ibn Qutayba’s criticism of Abt Hanifa was his reluctance to
accept a hadith that contradicts his opinion.”*® His critique is not limited to a local school;
rather he criticizes an attitude known as qiyas or ray-based thinking, because he also criticizes
Rabi‘a b. Abd al-Rahman, who was a Madinan scholar.””® The same set of descriptions for the
attitudes of rationalists regarding the solitary reports can be observed when Ibn Qutayba
attacks al-Jahiz by claiming that al-Jahiz made fun of certain hadiths and fabricated some

271
others.?’

In the late third hijrT century, we see more theoretically organized discussions on the
proofs of the authority of solitary reports from the side of traditionalists. Ibn Surayj (306/918)
argues for the authority of solitary reports from the Quran, sunna and ijma‘. From the Quran,

he mentions the same verse (49/6) that necessitates investigation of a report if the reporter

268 al-Bukhari, Sahih: Kitab akhbar al-ahad, Bab 1. (IX, 87.)
*%% Ibn Qutayba, Ta ‘wil mukhtalaf al-hadith, 105-8.

% Tbn Qutayba, Ta 'wil mukhtalaf al-hadith, 109.

' Ton Qutayba, Ta 'wil mukhtalaf al-hadith, 112.
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(rawi) is unrighteous and concludes that this verse does not only verify its authority, it also
requires us to accept the report of the righteous without pause (fawaqquf). Ibn Surayj mentions
also a rare verse in the topic that reads as “They say that he listens to anything”,”’* which Ibn
Surayj interprets as the prophet used to listen to everyone even if it were only one person and
accept the report, such as the bedouin who bore witness for seeing the crescent of Ramadan.””?
Another proof from the sunna, according to Ibn Surayj, is that the prophet sent Mu‘adh, ‘Al1
and Ibn Mas‘id to Yemen. As for the evidence from ijma‘, Ibn Surayj argues that any report
the umma does not dispute should be accepted; therefore, this includes the acceptance of

solitary report.””*

His student Abt Bakr al-Khaffaf (d. between 340-60/952-70), however, takes its
authority for granted and deals with its place in the typology of reports instead.?”> This might
be a result of an overwhelming acceptance of the authority of solitary reports and a shift from
the discussions on their authority to the discussion of their place within the typology of reports

in the first half of the fourth/tenth century.

I will conclude this section with the statements of a late contemporary of al-Jassas.

Maliki scholar Ibn al-Qassar (397/1007) mentions a verse”’® for the authority of solitary

"> The Quran, 9:61

3 Ybn Surayj, al-Wada’i‘, 11, 671.

™ Yon Surayj, al-Wada’i‘, 11, 672.

25 Abd Bakr al-Khaffaf, al-Aqsam wa-al-khisal, 7Ta.

%76 The Quran, 49:6: “If a fasiq comes to you with news, verify it not to harm people in ignorance.”
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reports in establishing a requirement for practical matters, i.e. law,””’ and based on the same
verse he refutes those who claim that the principle should be to pause initially until making

sure that the content of the report is correct.”’®

This section has demonstrated that discussions on the authority of solitary reports
meant for the traditionalists the independent authority of solitary reports without rational
evaluations of the content of the report. However, the rationalist scholars argued for the
permissibility of using solitary reports and deficiency of only using chain criticism in order to
conclude the authenticity of solitary reports. They put the emphasis on reason and argued that

the authority of reports is tied to this.

C. Epistemic Categories of Reports with Respect to Certainty

The main questions that this section addresses are how and when the classification of
reports based on certainty and probability began and evolved. In relation to this, how and when
scholars argued first for a distinction between using solitary reports in law (yijib ‘amalan) and

not in theology (/a yijib ‘ilman).

One of the salient aspects of the division among the scholars in terms of the
categorization of reports depending on certainty was dual, i.e. mutawatir and khabar al-wahid,
and triple, with the addition of the category of mashhir in between. The former was more

common among the traditionalist circles, while the latter was more common among the circles

27 Ibn al-Qassar, Mugaddima, 68.
™ Tbn al-Qassar, Mugaddima, 69-70.
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of Mu‘tazila, Murji’a, and proto-Hanafis.

The earliest known division among the reports regarding their epistemic value is
attributed to Wasil b. Ata (131/748) who made a distinction between khabar al-‘amma and
khabar al-khassa. Al-Jassas reports that there are those who claim mutawatir reports carry

acquisitive certainty rather than compelling certainty.””’

‘Isa b. Aban (221/836) divides reports into three categories. The first category consists
of the reports whose correctness is known with compelling certainty (idtirar). The second
category includes the reports whose incorrectness is known by a compelling certainty. The
third category encompasses the reports for which both correctness and incorrectness are
possible. The first category refers to the mutawatir, which give certain knowledge and the
denial of which results in disbelief. According to ‘Isa b. Aban there is not a specific
requirement for the number of transmitters in a mutawatir report. He adds that even twenty
people may not establish mutawatir status. The second category refers statements that have
inherent and evident indications of incorrectness based on reason, such as the one who claims
that he saw a building without a builder. The last category refers to a solitary report or a report
that does not reach the level of tawatur. This kind of reports can be used in law despite its
uncertainty, if the narrator is known apparently with righteousness. If the narrator is known

apparently with unrighteousness and lying, the report cannot be used in law.**

279 al-Jassas, al-Fusil, 111, 47.
20 al-Jassas, al-Fusil, 111, 35-37.
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Al-Nazzam is famously known for his claim that a mutawatir report does not
necessarily establish certainty, because of the remaining possibility for a conspired lie. He is
also reported to have held that a solitary report might establish certainty if the narrator knows it
by certainty and the report carries indications of certainty.”®' Al-Nazzam clarifies what he
means by these indications with a few examples. According to al-Nazzam, when a person
relates the death of his mother or father who was suffering from mortal illness, his report
establishes certainty. Likewise, the report of a midwife who announces the birth of a baby right
after the birth, or the report of a person who informs the death of another person in the sight of
a funeral, will be considered correct with certainty.”® This approach of al-Nazzam is in
parallel to the general approach of the rationalists in putting the emphasis on the rational

evaluation of the reports rather than the righteousness of the transmitters.

Al-Jahiz divides reports into three types based on certainty. The first type is mutawatir
reports that necessitate the one who hears it to accept it; for this type it is irrelevant whether the
reporter is an enemy or friend, righteous or unrighteous. The second type is the reports of a
group that cannot be accepted without investigation, yet after investigating the reporters, it
becomes clear that they could not agree on forgery due to their disassociation from one
another. The third type is the report of one person or two persons who could be either truthful
or not in their reports. The truthfulness of this report is related to one’s heart, depending on

one’s positive assumption (husn al-zann) regarding the reporter’s good character and

281 al-Jassas, al-Fusul, 111, 32; al-Saymari, Masa’il, 144.
82 Abii Ya‘la al-Farra, al- ‘Udda, 111, 905.
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reliability. This last type is the weakest type of all. The first two types establish certainty, while
khabar al-wahid establishes only assumption (husn al-zann) and probability based on trust

(i timan).*>

It seems that Mu‘tazilt scholars criticized Shi‘T scholars for rejecting mutawatir reports.
Ibn Rawandrt refutes the Mu‘tazila’s generalization about the Shi‘a rejecting the possibility
tawatur and mentions Hisham b. al-Hakam as one who accepts tawatur, and gives a list of some
Mu‘tazili scholars who also reject it. Al-Khayyat relates the Shi‘a’s rejection of mutawatir
report to their doctrine of imama and as a result claims that they are not qualified to hold such
a disputed discussion among scholars.*** Ashari is also reported to have written a refutation of

Ibn Rawandi on the invalidation of tawatur.?®

Among those who claimed that solitary reports lead to certainty are al-Husayn b. ‘Al1
al-Karabisi (245/859)**°, Dawud b. ‘Al (271/884), and al-Harith al-Muhasibi (243/857).% A
work entitled Kitab khabar al-miijib li-al- ilm is attributed to Dawiid and probably contained
his opinions on the certainty of reports.”® It is also reported that Ibn Khuwayz Mandad

narrates this opinion from Malik, but this is unlikely due to the fact that during Malik’s time

% al-Jahiz, al-Rasa’il al-siyasiyya, 82-83. Ibn Rawandi also reports that according to Jahiz one’s report or

witness cannot establish certainty (qat®). See Ibn Rawandi, Kitab fada’ih al-Mu ‘tazila, ‘reconstructed by ‘Abd
al-Amir al-‘Asamm’, 152.

24 al-Khayyat. al-Intisar. p. 157-8.

5 «Kitab fi naqd ‘ala Ibn Rawandi fi ibtal al-tawatur” and “[kitab] fima yata‘allaq bihi al-ta‘indin ‘ala
al-tawatur.” see Shihab al-Din al-Labli (691/1292), Fihrist al-Labli, 119.

%6 Al Ibn Taymiyya, al-Musawwada, 244.

** Ibn Hazm, al-Thkam, 1, 108.

8 Tbn al-Nadim, al-Fihrist, 303.
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such a discussion does not appear in the sources.

The famous traditionalist scholar, Abii ‘Ubayd al-Qasim b. Sallam (224/838), does not
explicitly mention a category of khabar al-wahid in his published works. However, he does
point to the concept of mutawatir. For instance, he mentions certain reports as evidence for his
claim on the increase of Tman.”® Even though he describes these reports as mutawatir in this
meaning (al-athar al-mutawatira fi hadha al-ma ‘na), what he narrates are actually different
solitary reports with similar meanings. He probably means that all these different reports
support the claim on the increase of Tman in their meaning in a way that is mutawatir, what is

later called mutawatir bi-al-ma ‘na.

Ahmad b. Hanbal was not willing to make a distinction in the authority of reports. It is
related that he was once asked about those who say that the [chained] report (khabar) would
not establish certainty ( 7/m), but establish probability ( ‘amal), and he responded by saying that
“he does not understand what this is.”**° Based on this approach, the initial followers of
Ahmad b. Hanbal are reported to have argued for the certainty of solitary report. However, It
seems that at the time of Abu Ya‘la al-Farra (458/1066) this distinction, and the idea that the
solitary report does not establish certainty, became prevalent among different schools; hence,
he strives to prove that Ahmad b. Hanbal’s opinion can also be understood along the line of the
majoritarian opinion. This agreement over the epistemic probability of a solitary report

reached the extent that claiming epistemic certainty of solitary reports was regarded irrational.

2% al-Qasim b. Sallam, al-Iman, 13.

20 Abii Ya‘la al-Farra, al- ‘Udda, 111, 899.
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Therefore, Abii Ya‘la al-Farra first engages in an analysis to re-interpret the dominant opinion
within the Hanbalt circles with certain conditions to give it a theoretical foundation. As
supporting evidence, he interestingly mentions al-Nazzam’s similar opinion, a well-known
adversary of traditionalists, who argued for the possibility of certainty in solitary reports.”"
This is also a good example of both how the theoretical opinions of the gap period continued to
influence the literature of usiil al-figh and of the interrelations among different schools despite

their distinct theoretical principles.

Al-Bukhart (256/870) does not make a distinction between legal and theological topics
in the chapter in which he deals with the authority of solitary reports. Even though the majority
of the reports he relates fall into the realm of figh, he also relates a report for assigning a

prophet to a certain people to teach the principles of faith.*”

The rare examples of making a distinction between the use of solitary reports in
practical matters and theological matters among the traditionalists can be traced back to the
late thirdh hijrT century. Abt Sa‘id al-Darimi (280/894), a famous proponent of ahl al-hadith,
makes a distinction between using a report for a simple legal matter (adna faridatin) and a
theological matter (ibtal al-‘arsh wa-al-tawhid) and clarifies that one should be more strict
when it comes to the matters of theology.”>> This can be seen as an indication of the gradual

development during which this distinction became more apparent in the second half of the

*! Abt Ya‘la al-Farra, al- ‘Udda, 111, 898-906.
292 al-Bukhari, al-Sahih: Kitab akhbar al-ahad, Bab 5. (IX, 90.)
% Abii Sa‘id al-Darimi, Nagd, 452.
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third hijr1 century.

Another way of reducing the authority of reports was to restrict certain categories
within the existing collections of reports as establishing authority. Al-Darim1 engages in a
discussion with his opponent on Abii Yuisuf’s exclusion of the opinions of the successors from
the definition of athar. Al-Darimi argues that the correct way to put it is that the disagreement
of the successors is not a binding sunna as opposed to the sunna of the prophet or his
companions.”* Despite saying that, he also claims that the opinions of the successors are still
more binding (a/zam) than those of Abti Yusuf or his followers due to the verse in the Quran

that points out their virtuousness.*”

Traditionalist scholars, however, continued to use solitary reports in theological
matters, despite the growing agreement on the solitary reports carrying probable knowledge,
not certain knowledge. Ibn Jarir al-Tabart (310/923) considers solitary reports authoritative
with regards to matters of theology such as the signs of the last day. When he was trying to
reconcile apparently contradicting reports about who will witness the last day, he distinguishes
himself from those who do not accept solitary reports of righteous transmitters.>”® The fact that
he does so without pointing out any difference in accepting solitary reports in theology or law

might be seen as an indication that this was not an emphasized distinction of his time.

24 Abi Sa‘id al-Darimi, Nagd, 593.

¥ Quran, 9:100: “Allah is pleased with the predecessors from ansar (Madinan Muslims) and muhajir
(immigrant Muslims from Mecca) and with those who followed them in the right manner. ”

2% al-Tabari, Tahdhib al-athar, 11, 832.
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Different practical results of categorizing reports based on their epistemic value were
discussed during the late third and early fourth hijri centuries. Abu Ja‘far al-Tahawt (321/933)
makes a distinction between community report (khabar al-jamd ‘a) and solitary report (khabar
al-wahid) and claims that the one who denies the content of the first one will become an
unbeliever, while the one who denies the content of solitary report will not.*”” However, he
does not refrain from using solitary reports in his famous work on theology.””® This must be an
indication of a different perception regarding the value of solitary reports in accepting the
authority of solitary reports in matters of theology, despite their probability. However,
al-Tahawt seems to have stipulated the necessity of certain knowledge only for the matter of
excommunication. This understanding does not consider the entire realm of belief as the realm
of certainty. In this sense, solitary reports can be used for the matters of belief, but one would
be able to deny them. However, if something, be it a matter of practice or belief, is established
with the community reports that establish certainty, one is not able to deny its authority and

content.

Further categorization of reports based on certainty and probability developed in the
early fourth hijrm century. Ibn Surayj’s student Aba Bakr al-Khaffaf (d. between
340-60/952-70) divides reports into five categories depending on a mixture of certainty and the
topic of the reports. According to this categorization 1) The reports of the prophets due to their

dependence on miracles and 2) Mutawatir reports establish necessary knowledge and the one

7 al-Tahawi, Sharh mushkil al-athar, V1L, 128.
28 See al-Tahawi, Takhrij al-‘aqa’id al-Tahawiyya, Ed. Nasir al-Din Albani, Beirut: al-Maktaba al-Islami,
(1414), 70.
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who receives these reports is obliged to accept them. 3) Khabar al-wahid and 4) The reports of
witnesses establish only probability. Accepting 5) the reports of permission or gifts and alike
in transactions depends on the one who receives them. One is free to accept or reject this kind

of report.*”’

It seems that an overarching agreement on the solitary reports establishing only
probable knowledge was arrived at in the fourth hijri century. Malikt scholar Ibn al-Qassar
(397/1007), a late contemporary of al-Jassas, states that the solitary report does not establish
certainty and requires only action (‘@mal). He says that all jurists agreed upon this.>” Ibn
al-Qassar also makes an analogy between a solitary report and a witness in terms of being

incapable to verify the truth.*'

The data examined in this section has shown that classification during that period of the
existing reports based on certainty was offered by the rationalists in an attempt to restrict the
authority of reports. This proposal was not at first welcomed among the traditionalist circles,
who were reluctant to accept any claim that would diminish the authority of the chained
reports. However, intense theoretical debates compelled them to accept such a division. The
most important result of this was a majoritarian agreement on the probability of solitary reports
that constitutes most of the compilations of reports. This agreement might seem to have

decreased the authority of reports significantly on a theoretical level. However, another

% Abii Bakr al-Khaffaf, al-Agsam wa-al-khisal, Ta.
39 Ibn al-Qassar, Mugaddima, 67.
% Tbn al-Qassar, Mugqaddima, 68.
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majoritarian agreement that gives the authority of probable knowledge a large place in religion
repulsed this attempt and consolidated the authority of solitary reports in the realm of law, and
for many in the realm of belief. The practical outcome of these theoretical discussions was the
acknowledged right of denial of a specific solitary report without accusations of
excommunication and the necessity of looking at reports individually, as opposed to as a
whole, to identify authenticity. This resulted in an emphasis on the conditions for accepting
solitary reports instead of categorical rejection and theoretical attacks on reports, which is

examined in the following section.

D. Conditions and Interpretation of Solitary Reports

Since there was an agreement to accept the authority of solitary reports, although in to
different extents, the focus of the debates shifted toward the conditions and interpretation of
the solitary reports. Two main stances were competing in the early phases of the gap period for
accepting a solitary report. The first stance was that of the traditionalists focusing on the chain
criticism and considering this enough to come to a judgment for the authenticity of a report.
The second stance was that of the rationalists who consisted of ahl al-ra’y, Mu‘tazila, and
Murji’a focusing on the textual (matn) criticism and being more skeptical about the chain
criticism just as the proponents of the first stance were regarding those who argue for matn
criticism, suspecting them of invalidating reports based on their desires. The first stance
became victorious as early as the second half of the third hijrT century. However, the second
stance also had an impact on later hadith criticism. What follows will give details and nuances

of these two stances and their influence.
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1. Traditionalist Hadith Criticism: ‘Adala and Dabt

Traditionalist hadith criticism was based on the theoretical principle for the supremacy of
the independent authority of hadith reports over other sources. According to them, orthodoxy
and normativity can be established by the Quran and hadith reports. However, because most
of the text of the Quran is subject to interpretation, another more detailed textual source
would suffice us to explore both the intended meaning in the text of the Quran and things that
the text of the Quran does not cover. In order to be a conclusive measure for normative
authority, these reports need to be weighted by themselves without the help of subjective
human reasoning which is, in the eyes of traditionalists, the ultimate reason for
disagreements in the community. Therefore, the traditionalists based the authentication of
reports on the reliability of transmitters rather than the rational evaluation of the text of
reports.

Since the principles of chain criticism according to the traditionalists have been studied
in many works, the principles of non-traditionalists are more relevant for this research. It will
suffice us to give a few examples from the gap period, in order to show the emphasis on the
chain criticism among the traditionalists. For instance, Abu ‘Ubayd al-Qasim b. Sallam

(224/838), an independent scholar with traditionalist leaning, does not accept a report as

evidence due to a narrator in the chain who did not actually meet the person he reports from.**

392 al-Qasim b. Sallam, al-Nasikh,
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Abu Sa‘id al-Darimi (280/894) rejects the reports of certain people by questioning their
righteousness. Simply following the Jahmiyya, and being an unknown transmitter to other
scholars, constitutes unrighteousness for him. He rejects, for example, the reports of Ibn
al-ThaljT based on the critiques of him in transmission and piety, and scarcity of people who
followed him or narrated from him. However, when he rejects the reports of Abi Yiisuf, one of
the famous founding scholars of the Kufi-Hanaft school, he criticizes him with three claims,
namely that Aba Yasuf was not from among the successors, he did not pray behind those who

criticize the Jahmiyya, and he argued for the createdness of the Quran.>”

2. Usali Hadith Criticism: Evaluation of Hadith Content Based on Primary
Sources
As opposed to traditionalist argument for the independent authority of hadith reports in
establishing normative authority and, hence, orthodoxy and orthopraxy, the other camp that
consists of theologians (mostly Mu‘tazila, Murji’a) and jurists (fugaha’) argued for a more
complex way based on stratified checks and balances within the various sources and methods
to determine normative solutions. It seems from the discussions of the period that this camp
applied this source methodology in evaluating reports as well. Even though they did not
specifically label this set of criteria for evaluating hadith reports as using usuli criticism, an
analysis of these criteria reveals that they require the text of the reports to be in coherence with

some primary sources. According to the majority of the rationalist camp, it will be still

3% Abii Sa‘id al-Darimi, Nagd, 542.
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permissible (ja ’iz) to use hadith reports as evidence, but not necessary (wdjib); this is a nuance
between the two camps that does not find mention in the current scholarship. However, this
distinction also changed later in favor of the arguments of traditionalists toward the necessity

of using reports.

From the post-gap period, al-Dabiist lists four methods for criticizing a report after

chain criticism:***

1) Comparing the content of the report to the Quran. If it coincides, it is accepted. If it
does not, it is rejected.

2) Comparing the content of the report to the established sunna (al-sunna al-thabita)
either with tawatur, or istifada, or ijma“.

3) Comparing the content to ‘umiim al-balwa’ (widespread practice). If the content is
in contradiction with widespread practice, the report becomes shadh (isolated) and
is rejected.

4) Likewise, if the content of report is something disagreed upon among the
predecessors, (salaf) and they did not relate a hadith about the topic, the report

4,305

should also be rejecte

The data from the gap period demonstrates that these criteria were extensively

3% Al-DabiisT gives the following title to the section where he discusses these criteria: “The section on the

criticism of uninterrupted or interrupted reports after their verification from the prophet peace be upon him”
(bab al-qawl fT intigad khabar al-wahid ba‘da thubutih ‘an al-rastl ‘alayhi salam musnadan aw mursalan) See
al-Dabsi, ‘Abdallah Ibn ‘Umar, Tagwim al-adilla fi usil al-figh. edited by Halil Muhyi-'d-Din al- Mais. Bairiit:
Dar al-Kutub al-‘Ilmiya, 2001, 196-200.

305 al-Dabiist, Tagwim al- ‘adilla, 196.
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discussed among the scholars. The rationalist camp argued for applying some of these criteria
after chain criticism before accepting a solitary report. While the traditionalist camp responded
to these arguments in different ways. This section discusses these debates around text criticism

during the gap period.

This general method of evaluating reports based on ustl is theoretically pointed out by
the Zaydi imam al-Qasim b. Ibrahim al-Rasst (246/860). Al-Qasim b. Ibrahtm underlines the
bitter partition between the traditionalists and rationalists with respect to the reports and the

need for evaluating reports based on the usil of reports that are agreed upon:

“The as! (basis) of sunna that is embedded in the words of the prophet is that upon
which an ijma‘ occurred among the people of qibla. The far * (subordinate) of sunna is
what they disagreed upon. The second type of the reports from the prophet that is
subject to disagreement should be compared to the asl (agreed upon part) of the Qur’an,

of ‘aql, and ijma <%

Qasim b. Ibrahim suggests in a concise theoretical statement what ‘Isa b. Aban and
other reason-based usiili scholars detailed extensively in their works. This approach finds
mention in the later usil literature as rejecting a report that is in contradiction with the clear
usill sources (al-usil al-mumahhida) that are non-abrogated clear texts of the kitab, sunna, and

yma‘. Ibn al-Murtada claims that the majority of ustlis and traditionists (muhaddithin) accept

3% a1-Qasim b. Ibrahim al-Rassi, Majmii‘, 1, 632.
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this principle; while ashab al-hadith reject.’”” This might be taken as another indication of how
the developed conditions of evaluation of reports during the gap period remained beyond the

- - 08
gap period in some non-Sunni sources.’

Another reason-based critique of the traditionalist approach to the corpus of reports is
made by the famous Mu‘tazili scholar al-Iskaft (240/854) in his al-Mi ‘yar. Al-Iskaft claims
that traditionalists (al-mansubiin ila l-riwaya) engage in the study of transmitters and
transmission itself, instead of grasping the text of the report. Therefore, according to al-Iskaft,
they fail to distinguish authentic reports from inauthentic ones. The following statements of
al-Iskaft demonstrate the heated debates on evaluating reports in the early third hijiT century

and the role of reason in evaluating reports:

“O you followers of reports and adherents of the narrations of the prophet! We knew
that you do not have the ability to derive knowledge, reason that would solve your
needs, and inference that would take you to the intimate knowledge. You do not accept
tools of reasoning, but at the same time argue that your opinions more accurate. How is
that possible while if someone mentions the word reasoning [nazar], you become like
an angry donkey. If, as a comparison, we raise your status to the level of pharmacists
who do not know anything but the names of drugs and are ignorant about the diseases

and their treatments, the people of reasoning [ahl al-nazar] would be the doctors... If

7 Ibn al-Murtada, Minhdj, 462.
3% As mentioned earlier, the aspects of this distinct approach can be located within the writings of some usil

scholars in the Hanaft school.
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one keeps himself away from reasoning, how would he know how to evaluate authentic

reports [tashih al-khabar] when he hears them??%

What we have seen in the section on the authority of reports concerning al-Nazzam’s
critiques confirms the search for reason-based verifications other than the mere superficial
reliability of narrators. Al-Nazzam argues that one should not accept a report unless the report
compels one to accept it with its inherent indications, or if one has external knowledge that
indicates the correctness of the report, or if there is an analogical sign that shows the
correctness of the report.’'®  Al-Nazzam also criticizes the overly optimistic expectation of the
traditionalists that if one is trustworthy and righteous, one’s transmission will be authentic. He
states that there are many people known for their trustworthiness but who nevertheless tried to
trick people by playing with the narrators in the chain [tadlis] by claiming to narrate from
someone they did not meet. This fact has become known, al-Nazzam continues, when some of
these individuals in their death beds have confessed what they claimed about the reports
throughout their lives to be lies, after having benefitted from these lies through leadership and
consuming others’ property.”’' Al-Nazzam might have followed Hisham b. al-Hakam in his
critiques of reports. In addition to searching for compelling evidence to accept the solitary

reports, Hisham, like al-Nazzam, does not distinguish between the reports of believers and

399 al-Iskafi, al-Mi ‘yar, 203-5.

1% Ess, Josef . "Ein Unbekanntes Fragment Des Nazzam." (1967), in The Orient in Research published by
Wilhelm Hoenerbaoh, 171.

' Ess, Josef . "Ein Unbekanntes Fragment Des Nazzam." (1967), 171-72.
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unbelievers in establishing certainty.*'?

The effects of interrelations between the two approaches of hadith authentications that
emerged in the second/eight and early third/ninth centuries can be traced in the writings of the
late third/ninth and early fourth/tenth centuries. For instance, al-Darimi, as will be mentioned
in the following section, does not categorically reject comparing a report to the text of the
Quran. In the valuable introduction to his al-Khisal where he discusses theoretically the topics
of usil al-figh, Abii Bakr al-Khaffaf (d. between 340-60/952-70) mentions eight criteria to
accept a report as authentic and use it as evidence for actions ( ‘amal), five of them for the chain

and three of them for the text of the report:
1) All narrators in the chain must be righteous ( ‘adl) up to the prophet Muhammad;
2) Each narrator must mention the earlier narrator he narrates from ( ‘an fulan);
3) Each narrator must have met the person he narrates from (adrakahu);

4) Each narrator must have directly listened to the one from whom he narrates

(al-sama ‘ minhu);

5) Each narrator must use one of the following expressions in his narration to establish
a valid transmission: “he told us” (haddathana); or “it was recited to us” (quri’a ‘alayna); “we
recited to him (gara’'na ‘alayhi)”; or “it was recited to him and [ was listening” (quri’a ‘alayhi

wa-ana asma ‘u).

312 1pn Rawandi, Kitab fada’ih al-Mu ‘tazila, ‘reconstructed by ‘Abd al-Amir al-‘Asamm’, 161.
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6) The content of the report must not be irrational (kharijun min al-ma ‘qiil);

7) The content must not be abrogated;

8) The content must not have contradicting evidence.*'

The sixth and eighth conditions are clear indication of the influence of the rationalist
camp. The eighth condition entails the general principle of the rationalist camp that is to
compare the content of the solitary report to other superior sources of the known reports and

the Quran.

Now I will turn my attention to the certain principles of rationalist scholars in
evaluating reports. I will examine the ways in which they apply textual comparisons in

addition to chain criticism.

a. Comparing Solitary Reports to the Known Reports (al-Akhbar al-Mashhiira)

and the Role of Ijma‘
One of the main procedures of the rationalist camp in the process of authenticating
reports was comparing the content of solitary reports to the known reports. What I translate
with “the known” I mean mashhiir or ma ‘ritf reports and the reports that are supported with

yma‘. We have seen already how the Zaydi imam al-Qasim b. Ibrahim stipulated comparison

1 In fact, al-Khaffaf claims for nine criteria, but mentions only eight. He must have meant to split the
expressions that are needed to be used, or just simply miscounted the number. See Abii Bakr al-Khaffaf,

al-Agsam wa-al-khisal, 7a.
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of the contents of the disagreed reports to that of the agreed upon reports before. We also see
the early theorization of what later became fixed as al-hadith al-mashhiir among the Hanafts as
a distinct and intermediary category between consecutive (mutawatir) reports and solitary
reports throughout the gap period. Independent studies on the concept of al-hadith
al-mashhir sufficiently examine the mature form of this hadith category among Hanafis. The
examination below, however, deals with this concept as it was used as a condition for

determining the authenticity of solitary reports.

The claims over ijma‘-supported reports and ma ‘riif reports are not distinct from one
another. The rendering of the known reports in the passive voice points out the same vagueness
of ijma‘ claims: ambiguous subjects. The subjects who know the reports are absent in the
concept, which enables the proponents of this method to enjoy unclear arguments loaded with
bold claims, but makes their arguments vulnerable to possible attacks from their rivals at the
same time. The known reports refer to the accumulated reports within the Kaft scholarly
tradition. The earliest examples of this usage can be seen in the writings of Abtul Yisuf and

al-Shaybani.”'*

However, it was ‘Isa b. Aban who theorized this category, as mentioned above in the
section of epistemic categories of reports, and underlined as a condition for the evaluation of

solitary reports.

Al-Tahawt (321/933) argues that among HanafT scholars including Abu Yisuf there

% For a few examples see al-Shaybani, al-Hujja ‘ald ahl al-Madina, 1, 182-87.;
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were those who rejected using a certain report based on three criteria. According to this report,
Ibn Mas‘tid said that on the night of Jinn the prophet made a wudii’ (ablution) with nabidh
(fermented fruit drink) and said that it is purifying (tahiir). The three criteria that al-Tahawi
mentions are as follows: First, the report did not come through valid ways (furuq) that would
make a report evidence for those who accept the authority of solitary report. Second, the report
did not come with an evident narration (al-maji” al-zahir) with multiple chains (tawatarat
al-riwayat) that obliges one to act upon it, this being because one is required to use a report,
only when it has multiple chains. Third, there are other reports that meet the criteria of both
sides stating that Ibn ‘Abbas was not with the prophet during that night.*"> The first criterion is
directly related to the quality of the reporters in the chain, which is shared by many, especially
ahl al-hadith. However, he mentions that the final reporter should be evaluated based on
whether he is well-known for his knowledge about the topic that the report covers, which is a
different type of evaluation for the reporters than that of ahl al-hadith who evaluate the reporter
on whether he heard from the one who is speaking in the text, i.e. ingita‘.’'® The second
criterion and how al-Tahaw1 puts it are crucial to understanding the Hanaf1 approach to reports.
He uses the word fawatara, which is the verb form of mutawatir (consecutive). Yet, it seems
that he uses it in its literal meaning, i.e. to occur consecutively, which is in parallel with what
later Hanafis called al-hadith al-mashhiir. To say it is not incumbent to use such reports means
that the jurists are free to use them or not, which is in clear contradiction with the approach of

ahl al-hadith who assign an independent binding authority to reports. According to this

313 al-Tahawi, Sharh ma ‘ani al-athar, 1, 95.

316 al-Tahawi, Sharh ma ‘ani al-athar, 1, 96.
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criterion that al-Tahawi points out, only those reports that have multiple chains would have
such binding authority. The last criterion he mentions is also important, because it is another
indication of how text criticism plays an important role in evaluating a report among

reason-based circles.

Hilal b. Yahya (245/860), a student of Abu Yusuf, prefers reports approving religious
endowments due to their abundance and ampleness (akthar wa a ‘amm) in opposition to Abl

Hanifa who bases his invalidation on the reports from the Qadi Shurayh.*"’

Abi Ja‘far al-Iskaft, the famous Mu‘tazili scholar, argues that the text of a report should
remain in its literal meaning and generality. The specification (takhsis) claims for a report
invalidate the report as evidence unless there is another proof of specification explicated in the
text or in another authentic report. As an example, he mentions that those who support the
virtue of Abii Bakr report that he said that “I am not the most virtuous one of you, even though
I became your leader.” They place a specification after virtuous “in terms of lineage”, and this

is in contradiction to the generality of the text and its literal meaning.'®

b. Comparing the Solitary Report to the Quran (‘Ard khabar al-wahid ‘ala
al-Qur’an)
One of the distinct conditions of Kiift scholars in evaluating reports was to review the

text of the solitary report based on the content of the Quran. The literature of usil al-figh points

' Hilar al-Ra’y, Ahkam al-waqf, Haydarabad: Da’ira al-Ma‘arif al-‘Uthmaniyya, 1355 AH, 12-13.

8 al-Iskafi, al-Mi ‘yar wa-al-muwdazana, 39.

138



out ‘Isa b. Aban as the earliest person who indicated this as a necessary condition for
evaluating solitary reports during the gap period.*'® “Isa b. Aban argues that even if other
conditions are met, the content of the report still needs to be compared to the Quran based on
the reports from the prophet as “The transmission claims from me will increase in the future.
What coincides with the content of the book of God is from me; what contradicts it is not.”*%
Multiple sources claim that his contemporary Yahya b. Ma‘in (233/848) rejected this report
and argued that infidels (zanadiq) fabricated this hadith. However, in his 7a rikh, he relates

this report from Abii Hurayra with no comment.*'

Nevertheless, it seems that a discussion on the Kiifis’ criterion had been present before
‘Isa b. Aban. In al- ‘Alim wa-al-muta ‘allim, a treatise attributed to him, Abii Hanifa points out
the necessity of consistency between the Quran and the reports transmitted from the prophet.**

Nonetheless, he does not mention the prophetic report that was used by his followers.

Al-Shafi‘T mentions this discussion and refutes the narration that the Kiifis used as evidence.

319 Aba al-Husayn al-Basri, al-Mu ‘tamad ,11, 154.; Fakhr al-Razi, al-Mahsal, 1V, 438.; al-Sam‘ani, Qawati*
al-adilla, al-Zarkashi, al-Bahr al-muhit, V1, 263; al-Isnawi, Tamhid, 1, 367.

2% Tbn al-Murtada, Minhaj, 442-43. (Innaha satakthur ‘alayya-l-akhbar. Fama wafaqa kitab Allahi fa-huwa
minni, wa-ma khalafahu fa-laysa minnt)

! Yahya b. Ma‘in, Tarikh,

2 Aba Hanifa, al-Nu‘man b. Thabit, al- ‘Alim wa-al-muta ‘allim: riwdyat Abt Mugatil ‘an al-Nu‘man b. Thabit
Abii Hanifa: wa-yalthi risalat Abi Hanifa ila ‘Utman al-Batti: thumma al-Figh al-absat riwayat Abt Muti* ‘an
Abt Hanifa, edited by Muhammad Zahid al-Kawthari, Cairo: Matba‘at al-Anwar, 1368/1949, 24-25. The
attribution of al- ‘Alim wa-al-muta ‘allim to Abii Hanifa has been contested by some scholars in the West
including Schacht and Madelung. Yusuf Sevki Yavuz persuasively rejects their arguments and demonstrates
certain proofs for the authenticy of attribution. See Yavuz, Yusuf Sevki, TDV Islam Ansiklopedisi, s.v. “el-Alim
ve’l-miiteallim”. I, Istanbul: TDV, 1989. 461-63. ch. Joseph Schacht. 1964. "An Early Murci’ite Treatise: The
Kitab Al-‘Alim wal-Muta‘allim". Oriens. 17: 96-117.; Even if it was Abi Mugqatil (d. 208/823) who authored

the treatise as Schacht argues, the time of the treatise would precede ‘Isa b. Aban in any event.
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This narration is different in wording from the previous one, but has the same meaning. It reads
as “If a word reaches you from me, compare it to the book of Allah. If it fits it, this shows that
I said it. If it does not, then I did not.”*** As counter evidence, he narrates another report in
which the prophet prohibits those who receive an order from the prophet and say that “I do not

understand. If I see it in the Quran I would follow it.”***

From the early third hijiT century, al-Jahiz relates a similar report from Abii Hurayra

without a chain with some additional details as follows:

“Verily the reports from me will increase after me, just as happened to the prophets
before me. Whatever claim comes to you from me, compare it to the book of God. If it
coincides with it, it is from me regardless of whether I said it or did not say it.” (Inna
al-ahadith satakthur ‘anni ba‘di kama kathurat ‘an al-anbiya’ min qabli. Fa-ma ja’akum
‘annt fa-‘riduhu ‘ala kitab Allahi. Fa-ma wafaqa kitab Allahi fa-huwa ‘anni qultuhu aw

lam aqulhu.) **°

Al-Jahiz also relates a more common wording of the report elsewhere as "“The lie will

disseminate after me. Compare the sayings to the Quran.” (Sayafshu al-kidhb ba‘di. Fa-ma

323 a1-Shafi‘T, al-Risala, 224. (Ma ja’akum ‘anni fa-‘ridiihu ‘ala kitab Allahi. Fa-ma wafaqahu fa-ana qultuh.
Wa-ma khalafahu fa-lam ‘aqulhu.)

%2 al-Shafi‘T, al-Risala, 225-229.

323 al-Jahiz, al-Bayan wa-al-tabyin, 11, 20. (Inna l-ahadith satakthur ‘anni ba‘di kama kathurat ‘an al-anbiya min
gabli. Fa-ma ja’akum ‘anni fa-‘ridithu ‘ala kitab Allahi. Fa-ma wafaqa kitab Allahi fa-huwa ‘anni qultuhu aw

lam aqulhu.)
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ja’akum min al-hadith fa-‘ridohu ‘ala kitab Allahi.)”>?® This clearly demonstrates that this

criterion was not limited to Kafan scholars of the time.

Another recorded response from the traditionalist camp to this method comes from
al-Darim1 (280/894). In his refutation written in the dialectical debate format with a follower
of Bishr al-Marisi, his interlocutor relates the abovementioned report from the famous jurist
Abi Yusuf as follows: “Sayings transmitted from me will disseminate. Those that coincide
with the Quran are from me; those that do not are not from me.” (Sayafshi al-hadith ‘anni.
Fa-ma wafaqa minha 1-Qur’an fa-huwa ‘anni. Wa-ma khalafahu fa-laysa ‘anni.)**’ Al-Darimi
does not reject the report, rather interprets it differently. He argues that his interlocutor relates
this report to discourage people from the reports (athar). However, he continues, this report
points out the fact that the reports will circulate among different kinds of people including
righteous individuals and liars, or those who are exact (mutgin) in their memories as well as
those who deceive (mughfil). This is something traditionalists already accepted and forced
them to only accept reports after criticism. Even though al-Darimi claims that his interlocutor
uses this report to inform the overall critique of reports in general, al-Darimi accepts the
method based on the verification of the Quran for the contents of hadith ( ‘ard al-riwayat ‘ala
al-Qur’an). Nonetheless, according to him, only those who are well-known traditionalist
jurists and critics (al-Fuqahd’ al-jahabidha al-nugqad) are eligible for such a verification

process, such as Ma‘mar, Malik b. Anas, and Sufyan al-Thawrt who are famous with their

32691-Jahiz, al-Rasa’il, 1, 287.
327 al-Darimi, Nagd, 11, 600.
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knowledge on reports and their meaning. He attacks Bishr al-Marisi, al-Thalji, and al-Lu’lu’t
who used to advocate this method and reject reports based on it, and were the predecessors of
his interlocutor, claiming that theey were incompetent in applying such a method due to their
lack of knowledge about both the reports and the supporting evidence for the reports from the

Quran.3 28

The last critique of this criterion from the ahl al-hadith during the gap period comes
from Ibn Batta al-‘AkbarT (387/997). Ibn Batta relates the prophetic report with the full chain,
and reports the critiques of al-Saj1 (307/920) and ‘Al1 b. al-MadinT (234/849), who claimed that
the alleged prophetic report was fabricated. Al-AkbarT ironically argues that this prophetic
report contradicts the Quran, authentic hadith, and the established sunna (sunna madiya).*”’

Then instead of dealing with chain criticism of the report, he lists out what he believes are

“authentic reports” that demonstrate the incorrectness of this report.

The discussions between both parties show that the rationalist camp insisted on this
method as a reaction to independent authority of solitary reports and to restrict their authority
as much as possible in establishing normativity, because they argued for a more complex and
stratified way for determining normativity based on sources. On the other hand, the
traditionalist camp rejected the claim of the possibility of inconsistency between an authentic
solitary report based on chain criticism and the content of the Quran, in order to retain the

overarching independent status of solitary reports for determining normativity.

328 Abii Sa‘id al-Darimi, Nagd, 11, 602.
32 Ibn Batta, al-Ibana al-kubra, 1, 265.
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3. Ta’wil of Contradictory Reports

Interpretation of existing reports became more important after majoritarian acceptance
of solitary reports. Once the gate of rejecting reports categorically was closed, interpretive tool
was used by the so-called rationalists to decrease the authority of a particular report that is in
contradiction with the established theological or juristic system. On the other side, the
proponents of the independent authority of reports also had to develop interpretive
explanations against the critiques of their opponents for apparently contradictory reports.
These efforts resulted in the emergence of a sub-field called reconciliation of the contradictory
reports (ta 'wil mukhtalaf al-hadith). One of the earliest examples of these critiques of
contradictions in reports was given by al-Nazzam who argued for the fabrication of hadiths
even by righteous transmitters. He said, for instance, “Those who transmitted that the prophet
said that ‘the best generation is the generation I live in’ are the same people who transmitted
that the prophet said that ‘My umma is just like rain; it is not known whether its beginning is
better or its end.”**" Al-Jahiz argues that one of the main problems of available reports is that
they are often narrated without any information about their contexts, which makes them
ambiguous; hence, their literal meanings are in need of accurate interpretation and

contextualization before jumping to conclusions based on literal meanings alone.>"

One of the tools used for interpretation of reports was naskh, i.e. abrogation. It was not

uncommon to solve contradictory reports that meet the aforementioned certain conditions on

39 Egs, Josef . "Ein Unbekanntes Fragment Des Nazzam." (1967), 173.
31 al-Jahiz, al-Hayawan, 1, 225.
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the basis of abrogation. Yet, abrogation claims should also rely on principles and be free from
arbitrary arguments. ’Isa b. Aban, for instance, reportedly used later practices of the
companions as the sign of abrogation when they are in contradiction with the reports from the
prophet. He gives the example of what Ubada b. Al-Samit reported from the prophet for
including banishment with the hadd punishment. Yet, due to the practices of ‘Ali and ‘Umar in
contradiction with this prophetic report, ’Isa concludes that the report must have been

abrogated.*

Another important principle was to specify the generality of a report on the basis of the
juristic preference of its first narrator. ’Isa b. Aban is reported to have held this opinion and
gave Abl Hurayra’s hadith and his specifying ruling as an example. According to this hadith,
the prophet ordered the washing of a vessel from which a dog had drunk seven times; however,
Abil Hurayra himself argued that the prophet emphasized recurring washings, not a specific
number, hence it is sufficient to wash three times.”*”> The same example appears in al-Tahawi’s
collection and he interprets Abii Hurayra’s own opinion in contradiction with his report from
the prophet as an indication of abrogation. He also states that between two contradictory
reports the one with the most elements to it should take precedence as a response to
traditionalists who reject the abrogation claim, yet take the report of Abii Hurayra and instead

of the report of ‘Abd Allah b. Al-Mughaffil, whose report requires eight washings with the

32 Baqillani, al-Taqrib wa-al-Irshad al-Saghir, 111, 226-27.
3 Bagillani, al-Taqrib wa-al-Irshad al-Saghir, 111, 215-16.
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eighth washing including dirt.***

Muhammad b. Shuja‘, a reason-based follower of the Kiift school, was reported to even
have attempted to interpret the reports that he did not accept as authentic. Abt Sa‘id al-Darim1
criticizes Ibn Shuja‘ for this with the following words: “Wo to you! We defend the hadith, but
criticize it too [for obvious reasons]; but even though you disgrace the hadith, then you verify
it, interpret it and try to find ways to reconcile it (taltamis lahu [-makharij) in order to maintain

99335 It iS

it. If this hadith is denied (munkar), your interpretation should be denied even more.
clear that al-Darimi was trying to prove that his group, ahl al-hadtth, have accurate criteria to
evaluate hadith and these people (al-ThaljT and the like) cannot even distinguish between
obviously fabricated reports and then they try to interpret them. We do not exactly know
al-ThaljT’s reason in this particular instance, but bringing to mind other similar examples, one
can see that rationalists or more precisely those who were critical of hadiths, were engaging in

a preemptive interpretational process for reports that might be possibly defended by some

scholars based on certain criteria.

This section discussed the rich debates on the conditions of solitary reports and their
interpretation. It has demonstrated that along with the increasing role of solitary reports in the
gap period after the majoritarian approval of their authority, the discussions intensified around
the conditions for the authenticity of solitary reports. The traditionalist camp insisted on the

sufficiency of looking for conditions that reveal the reliability of the transmitters in the chain.,

334 al-Tahawi, Sharh ma ‘ani al-athar, 1, 23.

33 Abii Sa‘id al-Darimi, Nagd, 662-63.
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while the rationalists suggested certain other conditions in relation to the text of the reports for
accepting the authenticity of solitary reports in addition to the reliability of transmitters. The
motives behind these two approaches can be explained with their overall approaches to the
issue of text versus reason. The traditionalists strived to preserve the authority of reports
independent from reason, while the rationalists strived to give a secondary role to the texts that
attain only probability and applied their stratified method that is based on evaluating secondary

sources with primary ones.

E. The Kiift Approach to Reports: Was There a Traditionalization of Ahl

al-ray?

The Kifan school, the so-called ahl al-ra’y, has been frequently portrayed as having
more or less an anti-hadith inclination. This general classification affects researchers in
evaluating different schools, hence results in inaccurate conclusions. The common explanation
within the field in terms of the relationship between different scholarly groups during the first
centuries of Islam is that they approached one another through a synthesis between ra’y and

336 However, this

hadith. The formation of the schools is also explained with the same theory.
theory suffers from sweeping generalization and anachronism. If such a synthesis ever

happened between rationalists and traditionalists, one would not argue for this after the second

hij1 century. In this section, I will evaluate the claims on the traditionalization of ahl al-ra’y.

In his work Authority, Continuity and Change in Islamic Law, Hallaq argues that

3% Wael Hallaq, 4 History of Islamic Legal Theories, 32-35; Melchert, Formation, 70.
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Muhammad b. Ibn Shuja‘ al-ThaljTi (266/879) was the first person who accomplished the
substitution of hadith with ra’y in Hanafi legal thinking based on a sentence in Ibn Nadim’s
(438/1047) account.”” Hallaq translates what Ibn Nadim says as the following “He was the
one who flipped (fataga) Abt Hanifa’s legal thought upside down, brought evidence for it,
demonstrated its reasons and reinforced it with hadith.”**® However, the famous Baghdadi
Mu‘tazilt al-Ka‘bt (319/931) uses exactly the same words for Aba ‘Abd Allah b. Ab1 Duwad
(240/854), the well-known chief gadi of al-Ma’miin, “He was the one who fataga Abu
Hanifa’s legal thought, provided evidence for it, demonstrated and reinforced it with
hadith.”** Two scholars shared the same teknonym(kunya) as Abi ‘Abd Allah, but had no
reported relationship other than that. Therefore, if one should be given credit for
traditionalizing Hanafism due to these words, Ibn Ab1 Duwad should deserve this more than
Ibn Shuja‘. Nonetheless, Hallaq mistranslates the word fataga. Let us put the actual meaning of
the word aside for a moment; translating it as “He was the one who turned the legal thought of
Abt Hanifa upside down” stands contrary to the context of the phrase that is filled with praise
for the accomplishment of the person in question. Therefore, I think, the actual meaning of
fataga should be “make a breakthrough” in the sense of development based on its literal
meaning,>*’ hence the meaning of the phrase should be “He was the one who made a

breakthrough in Abt Hanifa’s legal thought.” Muhammad b. Shuja‘ was certainly one of the

3

@

" Wael Hallaq, Authority, 215.
% bn al-Nadim, al-Fihrist, 256.

339 al-Ka‘bi, Fadl al-i ‘tizal, 105.
340

3

oy

The literal meaning is to break, to crack, to cleave something. See al-Firtizabadi, Qamiis al-muhit, “f-t-q”,
916.
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important scholars who contributed to the hadith scholarship of the reason-based camp of the
third hijrT century. Nonetheless, his influence on the traditionalization of Kufi-Hanafi school

was insignificant. We will discuss his contribution below.

One of the main elements that blurs the discussion is the fact that what is meant by the
traditionalization of ahl al-ra’y is vague. Is it accepting hadith categorically as a way of
knowledge? Is it giving more importance to hadith in legal reasoning? Is it accepting solitary
reports (khabar al-wahid) in law? Is it championing hadiths over all other sources in legal
reasoning? Is it accepting prophetic (marfu’) hadith over other reports from the companions
and successors? Is it accepting chained hadith as the only or the main way of reproducing
knowledge in Islamic sciences as ahl al-hadith tend to do? These questions address different
approaches toward hadith and would change the answer we look for concerning the
traditionalization of ahl al-ra’y. At face value, it appears that with the current explanations the
first two questions are what is meant in the traditionalization of ahl al-ra’y. Since the
above-mentioned portrayal of ahl al-ra’y inaccurately describes it as anti-hadith, researchers
try to speak to the time it took for the categorical acceptance of hadith and their usage in legal
thinking. I argue that an accurate analysis for the question of whether there was a
traditionalization of the Hanafis can be achieved by looking at whether the significance of
reports increased in Hanafi legal thinking in terms of both the quantity of reports and any
changes in criteria for accepting reports. If these factors, especially the latter one, resemble
the approach of ahl al-hadith we can argue for the traditionalization of Hanafis. In what follows
['will try to provide such an analysis based on the accounts of proto-Hanafi and Hanaft scholars

about their own approaches and the perceptions of ahl al-hadith scholars regarding the
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approaches of their adversaries.

One of the important facts skipped in modern scholarship is that early reason-based
scholars (including Hanafi founding figures from among the ahl al-ra’y, Mu‘tazilis, and
Murji‘ts) were not unfamiliar with hadith reports and did not reject these reports categorically,
as demonstrated above within this chapter. Narrations were always a part of the scholarship
produced within those circles. However, they were not eager to give privileged superior
authority to the solitary reports than existing well-known practices, widely accepted or
well-known reports, and certain rational principles including but not limited to giyas that
evolved over time as opposed to their adversaries in the Hijaz and later in ‘Iraq. On the other
hand, the traditionalist scholars criticized the subjectivity of reason and found it safer to stick
to earlier authorities, in order to protect the “true religion” and achieve sound results within
this frame. Hence, reports, including solitary reports were the best tools to derive this authority
to solve existing legal, theological, and religio-ethical problems. The difference between the
traditionalist and reason-based camps was this distinct approach to the existing collections of
hadith in terms of authority and different criteria that resulted from these approaches in

evaluating these reports.

One of the discussions from the gap period that sheds some light on the approaches of
proto-Hanafis and the responses of ahl al-hadith is the aforementioned discussion about Abii
Yisuf’s exclusion of the opinions of the successors from the definition of athar. Al-Darimi

argues that the correct way to put it is that the disagreement of the successors is not a binding
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sunna as opposed to the sunna of the prophet or his companions.*' Despite saying that,
al-Darim1 also claims that the opinions of the successors are still more binding (alzam) than
those of Abl Yusuf or his followers due to the verse in the Quran that points to their

. 42
virtuousness.’

As this criticism of Abii Yisuf by a member of the traditionalist demonstrates, what
early figures of ahl al-ra’y were trying to do is to develop an evaluative method for existing
reports distinct from that of the traditionalists. This method had different factors, but they all
served to give jurists more room to enjoy ijtihad and to give less binding authority to reports.
The main factors can be summarized as follows: First, they restricted the authority of reports
based on the first speaking person in the reports. Abti Yusuf’s exclusion of the reports of the
successors from the realm of athar was aiming at that. He and his colleague al-Shaybant used
these reports in their works though, but not as independently authoritative texts, but rather as
supporting texts that a jurist can decide to use or not to use. Second, despite not rejecting
solitary reports categorically, they stipulated that the text of solitary report should not
contradict with the Quran, the established practices (sunna), and well-known reports (mustafid
or mashhur). This condition was what constituted the main distinct approach to reports
between ahl al-ra’y and ahl al-hadith, because it was up to the jurist to decide how exactly a

report is in contradiction with these other sources.

1 Abii Sa‘id al-Darimi, Nagd, 593.
2 Quran, 9:100: “Allah is pleased with the predecessors from ansar (Madinan Muslims) and muhajir

(immigrant Muslims from Mecca) and with those who followed them in the right manner.
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The founding scholars of the Kifi-Hanaft school showed a significant interest in
reports, which can be easily seen in the extant works of Abii Yusuf and al-Shaybani who
compiled their reports in their books entitled al-Athar and reported frequently from their
master Abli Hanifa in these works. Zufar b. Huzayl was reported to have been from ashab
al-hadith and Hasan b. Ziyad (204/819) is reported to have written more than 12000 reports
about legal matters from Ibn Jurayj, and Khafs b. Ghiyath al-Qadi (194/810) is reported to have
narrated more than 4000 reports from his memory. ** As I have shown elsewhere,
al-Shaybant’s certain works were abundant in report content no less than his traditionalist
colleagues, such as Malik or al-Shafi‘1. Based on his works, I argue that despite having a vague
methodology for chain criticism similar to the traditionalists, we can observe distinct aspects in
the proto-HanafT scholars. For example, they developed a specific interest in text criticism and
mostly regarded it as more important than chain criticism. Another distinct aspect was the
significance of well-known reports and the reports supported by existing practices in
proto-Hanafl approaches to reports. Later in the literature, this interest was turned into a
different category between consecutive reports and solitary reports as famous report (al-hadith
al-mashhuir).  As for the criteria for preferring one solitary report over the other, we see the
significance of well-known reports again. These principles in evaluating hadith did not seem to

have changed during the gap period.

In the remaining part of this section, I will attempt to analyze the contributions of three

3 al-Shirazi, Tabagat al-fugahd’, 135.; al-Dhahabi, Sivar a‘lam al-nubala’, VIII, 211.; Ibn Sa‘d, al-Tabagdt
al-Kubra, V1, 362.; al-Khatib al-Baghdadi, Tarikhu Baghdad, 1X, 76.
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scholars who are more likely to have role in the traditionalization of the Kiif school and have
been subjects of certain pieces research about reports: ‘Isa b. Aban, Ibn Shuja al-Thalji, and
al-Tahaw1. However, before dealing with this, I want to point out the famous Kuft scholars
known for their knowledge of hadiths to provide a rough sketch with regard to their
contributions. Identifying the contributions of the followers of the Kiufi tradition to the
discussions and theory of khabar in this tradition is not an easy task. Zahid al-Kawthart gives a
list of traditionists and memorizers of hadith in a treatise.*** However, many of the names that
appear in his list do not actually belong to the Kift tradition. In the following list, I will try to
provide Kuft scholars who were mentioned with their knowledge of reports in the biographical

and bibliographical accounts during the 3"/9"™ and 4™/10™ centuries:
From the second generation:

L 4 Muc‘alla b. Mansir al-Razi (211/826)** was probably one of the
exceptional Kiift scholars who was seen as a reliable transmitter by the famous

traditionists.

34 1t is published at the end of al-Zayla‘T’s Nasb al-Raya.

5 He was a student of Abii Yasuf and has an extant work entitled a/-Nawadir. He is regarded among the
reliable transmitters. Among traditionists, Ibn Abt Shayba, Muslim b. Hajjaj, Tirmidhi, Ibn Maja, Abi Da’id,
al-Nasa’1, and al-Daraqutni report from him in their compilations. See Abu al-Hasan al-‘Tjl1 (261/875), Tarikh
al-thigat, 435.; Ibn Abt Shayba, Musannaf, 1, 150, 403; VI, 322; VII, 281; Muslim, Sahih, 1, 384; 111, 1176; IV,
2221.; Tirmidhi, Sunan, 1V, 244; V, 38.; Ibn Maja, Sunan, 1, 353; 111, 407; IV, 184.; Abu Da’ud, Sunan, 1, 227,
I, 445.; al-Nasa’1, Sunan, V, 398.; al-Daraqutni, Sunan, 1, 32.
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€  ‘Isab. Aban (221/836)**

L 2 ‘Al b. al-Ja‘d (230/845) was one of few traditionists of Baghdad
affiliated with the Iraq tradition and has a hadith compilation.**” Even though he
narrates from Abil Yuisuf and his reports are narrated by al-Tahaw1, he was inclined
more to the traditionist scholars of Iraq such as al-Shu‘ba (160/776) and Sufyan b.
‘Uyayna (198/814).>*® Some famous traditionists including al-Bukhari, Aba Khatim,

and Abtu Dawid narrated his reports in their compilations.

4 Muhammad b. Samma‘a (233/848)**° was also mentioned in the
sources with his study in the field of hadith. But, only a few traditionists mentioned his

reports in their collections.
* Ibn Shuja al-Thalji (266/880)

From the third generation:

346 al-Saymari, Akhbaru Abi Hanifa wa ashabih, 147-54. Despite his influence on later Hanafi texts, I cannot

identify any traditionist compiler transmitting from him.

**7 This compilation is known with various titles including al-Ja‘diyyat and Musnad ‘Ali b. al-Ja‘d. The
transmission of al-Baghawi of this compilation has been edited and published by Abd al-Mahdi ibn ‘Abd
al-Qadir in a doctoral dissertation project. See ‘Alf Ibn al-Ja‘d, ¢, ‘Ed. ‘Abd al-Mahdi ibn ‘Abd al-Qadir Ibn
‘Abd al-Hadi, Musnad ibn al-Ja‘d, Transmission of Abd Allah ibn Muhammad al-Baghawi. al-Kuwayt:
Maktabat al-Falah, 1985.

38 See “Alf b.al-Ja‘d, Musnad, 733-767; 896.; al-Tahawi narrates more than 20 reports from ‘Ali b. al-Ja‘d. See
for a few examples al-Tahawi, Sharh ma ‘ani’ al-athar, 1, 221, 438, 451.

** He was born in 130/748 and learnt from Abid Yiisuf and al-Shaybani. He became a qadi in the western
district of Baghdad and is regarded as a memorizer of hadith and reliable transmitter (thigat) and is praised by
many including Yahya b. Ma‘mn (233/848) al-Khatib al-Baghdadi. See Waki‘, Akhbar al-qudat, 111, 282.;
al-Khatib al-Baghdadi, Tarikhu Baghdad, 111, 298. Among the traditionist al-Tabarani transmits from him in his

compilation. See al-Tabarani, al-Mu jam al-awsat, 111, 31.
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. Ahmad b. Ab1 ‘Imran (280/893) was a scholar of hadith and a student of
Muhammad b. Samma‘a (233/848) and Bishr b. al-Walid (238/853). He was appointed
to Misr as a qadi. He was relating reports from Muhammad b. Samma‘a, Ibn Shuja‘a,
and ‘Altb. Al-Ja‘d from Kift scholars as well as from Ibn Abi Shayba and Abi ‘Ubayd
al-Qasim b. Sallam from traditionists.>>° Al-Tahawi relates more than 30 reports from

him in Sharh mushkil al-athar.

. Bakkar b. Qutayba (270/884) was a student of Hilal al-Ra’y, who was a
student of Abu Yusuf and Zufar, and Bakkar was also one of the teachers of
al-Tahawi.””' He related reports from Aba Dawid al-Tayalisi (204/819), an early
hadith memorizer and a student of the famous Basran traditionist al-Shu‘ba b. al-Hajjaj
(160/777), among others. Al-TahawT relates more than 200 reports from Bakkar b.

Qutayba in Sharh mushkil al-athar and 17 reports in Sharh ma ‘ani’ al-athar.

. Abu Hazim al-Qadi (292/905)*>* was also a student of Hilal al-Ra’y.

Al-Tahawt narrates four reports from him in Sharh ma ‘ani al-athar.>

From the fourth generation:

30 See ‘Abd al-Rahman al-Sadafi (347/958), Tarikh Ibn Yiinus al-Misri,(Beirut: Dar al-kutub al-‘ilmiyya) I, 21;
I, 27-28.; al-Saymari, Akhbaru Abr Hanifa wa ashabih, 165.

351

He was born in 184/800 appointed as a governor by al-Mutawakkil to Misr in 246/860 and remained in his

post for about 24 years, then was imprisoned by Ahmad b. Taltn. See al-Kind1, Kitab al-wulat wa-al-qudat,

339-40.

2 He learnt from ‘Isa b. Aban and Ibn al-Musanna and became a qadi He was known for his knowledge of

hadith and was one of the teachers of al-Tahawi.
333 al-Tahawi, Sharh ma ‘ani’ al-athar, 1,310, 331; IV, 41, 250.
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. Abt Ja‘far al-Tahaw1 (321/933)

‘Isa b. Aban (221/836) is probably one of the most famous Kifi scholars well-known
for his knowledge on hadith. According to what al-SaymarT relates in his work, ‘Isa was a
friend of Ibn Samma‘a and Ibn Samma‘a invited him to join the circle of al-Shaybani. He was
at first hesitant to join, because he was under the influence of traditionalist propaganda against
the Kaff tradition on the accusation of contradicting reports.”>*  “Isa is reported to have written
a refutation of al-Shafi‘T and Bishr al-Maris1 on the topic of reports entitled a/-Radd ‘ala Bishr
al-Marisi wa-al-Shafi 7 fi I-akhbar.>> Al-Tahawi cites ‘Isa b. Aban’s interpretation of certain
reports on a few occasions, but does not actually relate any report of his.*>® In his work, ‘Isa b.
Aban stands more as a theoretician and exegete of reports as a jurist than as a mere transmitter.
In the richest source for the opinions of ‘Isa b. Aban, al-Fusiil, al-Jassas also portrays him in a
similar light, describing his theoretical statements regarding reports.>>’ Development of
distinct approaches of the Kiifi school to the reports owes much to ‘Isa b. Aban. ‘Isa b. Aban
represents a loyal adherent of the KuifT school’s methods in evaluating reports and was far from
accepting the superiority of the traditionalist methods for evaluating and interpreting reports.
He maintains the superiority of various tools of reasoning vis-a-vis the independent authority

of the literal meaning of reports.

3% al-Saymari, Akhbaru Abt Hanifa wa-ashabih, 132, 147-54.

333 7irikli, A lam, V, 100; Jassas, al-Fusil, I, 103; I11, 35.

% al-Tahawi, Sharh ma‘ani’ al-athar, 1V, 14, 18, 32.

7 1 mentioned his contributions in the theoretical level above in this chapter. For another examination of his
thoughts on reports see Bedir, Murteza, "An Early Response to Shafi‘t: ‘Isa B. Aban on the Prophetic Report
(Khabar)” Islamic Law and Society, (2002) 9, no. 3: 285-311.
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Ibn Shuja‘ was a student of Hasan b. Ziyad al-Lu’lu’t (204/819), who was one of the
eminent students of Abii Hanifa. He is largely known for his knowledge of Quranic recitation

and figh.*™®

The Hanaft historians al-Saymari and al-Qurashi point out his knowledge of
hadith in addition to figh and qird’a, as well. ¥’ Among his works, Kitab tashih al-athar
appears like a work in which he explained his evaluating criteria for reports.’®® However, his
name appears only five time in al-Tahaw1’s works. In all instances, either al-Tahawt mentions
the opinions of Ibn Shuja‘ or Ibn Shuja‘ reports an opinion from earlier scholars. No single
marfi‘ (prophetic) or mawqif (from a companion) report that Ibn Shuja‘ relates exists in these

%1 Tn the bibliographical records of manuscripts, only one work of Ibn Shuja‘ is

works.
available, entitled Kitab al-kaffarat and catalogued with the number 05 ba 197 in Amasya
Beyazit. However, I discovered in my research on this manuscript that this attribution to Ibn

Shuja‘ is erroneous and the book is just a copy of al-Bukhari’s section of Kitab al-Kaffarat in
his al-Sahih. Hence, in order to trace the thoughts of Ibn Shuja‘ regarding reports and his

contribution, if any, to the traditionalization of Hanafi school, we have only the later sources

that cite his opinions.

Al-Tahawt (321/933) is probably one of more likely candidates to look at for his role in

3% al-Dhahabi, Sivar a ‘lam al-nubald’, X, 72. al-Dhahabi also points out that “Ibn Shuja‘ was inclined to the

view of the createdness of the Quran, despite being a pious person.”

%9 al-Saymari, Akhbaru AbT Hanifa wa-ashabih, 164.; al-Qurashi, Jawahir al-mudiyya, 11, 60.

%% Ibn al-Nadim, al-Fihrist, 291. Other works mentioned in bio-bibliographical accounts were al-Manasik,
Kitab al-nawadir, Kitab al-mudaraba, and al-Radd ‘ala al-Mushabbiha.

%1 1 checked al-Tahawi’s Ahkam al-qur’an, Sharh ma ‘ani’ al-athar, and Sharh mushkil al-athar and found his
name only in the following pages of Sharh ma ‘ani’ al-athar. See al-Tahawi, Sharh ma ‘ani’ al-athar, 1, 12, 159,
318;384; 11, 51.
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traditionalizing the Hanaf1 school due to his works in the field of hadith and abundant existing

2 _
d.’®? He was al-MuzanT’s

secondary studies that try to reveal his contribution to this fiel
nephew, the well-known disciple of al-Shafi‘l, and is known for his contribution to the
literature of hadith with his works such as Sharh ma ‘ani al-athar, Sharh Mushkil al-athar, and
al-Sunan al-ma thiira (his narration of al-Shafi‘T’s Sunnan from his uncle al-Muzani). He is
also reported to have written a book entitled “Ikhtilaf al-riwayat ‘ala madhhab al-Kiifiyyin”,
whose title implies that it was a book on the reconciliation of reports based on the methods of

the Kiifan school.*®

According to what is reported from him, before inclining toward the Kuft
tradition, he had been first under the influence of his uncle and used to prefer al-Shafi‘T’s
opinions until he met Ahmad b. Ab1 ‘Imran (280/893), a follower of the Kuft tradition and a
scholar of hadith, who came to Misr as a qﬁdi.3 64 Many scholars including the Shafi‘T scholars
al-Nawaw1 and al-Dhahabt mentioned al-Tahawt as one of the leaders of hadith during his
time.*® However, some proponents of traditionalists criticized him. For instance, al-BayhaqT

(458/1066) makes important statements when he criticizes al-Tahaw1 and his evaluation of

reports:

362 Following secondary sources examine al-Tahawi as a hadith scholar. See Zahid al-Kawthar1, al-Hawi fi sirat
al-Imam Abt Ja ‘far al-Tahawi, Karaci: Ayc. Aym. Sa‘id Kampani, 1983.; ‘Abd al-Majid Mahmiid, Abi Ja ‘far
al-Tahawt wa-atharuhu fi I-hadith, al-Qahirah: Wizarat al-Thaqafah, 1975.; Ahmad, ‘Abd Allah Nadhir, Abi
Ja'‘far al-Tahawri: al-imam al-muhaddith al-faqth, (239 H-321 H). Dimashq: Dar al-Qalam, 1991.; ‘Abd
al-Majid, ‘Abd al-Majid Mahmid, al-Imam al-Tahawi muhaddith, al-Qahirah: Dar al-Muhaddithin lil-Bahth
al-‘Ilm1 wa-al-Tarjamah wa-al-Nashr, 2008.; Harun Resit Demirel, Ebu Ca fer et-Tahdvi Hayati-Eserleri ve
Medni’l-Asar ile Miiskilii'I-Asarindaki Hadisciligi (1990, yiiksek lisans tezi, SU Sosyal Bilimler Enstitiisii).

%% al-Qurashi, Jawahir, 1, 105.

%% <Abd al-Rahman al-Sadafi (347/958), Tarikh Ibn Yinus al-Misri,(Beirut: Dar al-kutub al-‘ilmiyya) I, 21; II,
27-28.

% See al-Nawawi, al-Majmii *, I, 95, 114, ; al-Dhahabi, Sivar a ‘lam al-nubala’, X1, 361.
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When I began to write this book, one of our fellows from ahl al-‘ilm sent me a letter in
which he complained about the book of al-Tahaw1, may Allah have mercy upon us and
him, saying that he [al-Tahawi] criticizes authentic reports of traditionalists (ah!/ al- ilm
bi-I-hadith) when they contradict his opinion and he authenticates their weak reports
when they are in parallel with his opinion. And he asked me to respond to what he
follows in evaluation of reports (al-tashih wa-al-ta ‘lil). 1 asked Allah to help me in
reaching the better conclusion in this work of mine in looking at and responding to his
evaluation methods. In fact, the answer to this scholar (al-shaykh) in most of what he
argues for and against the reports when he equates the reports to his opinion by either
criticizing authentic reports or authenticating weak reports exists in the word of

al-Shafi‘i, may Allah have mercy upon him.?®

This criticism, despite having a biased tone, includes also a claim that al-Tahawi
derived his knowledge from traditionalists. Even though this claim might be partially true,
because there were traditionalist scholars among his teachers and he did narrate hadiths from
traditionists, al-Tahawi mostly relied on the reports available in the Kiifi tradition and followed
its method in evaluating reports. His rejection of the independent authority of reports seems to
have been taken as preferring reports based on arbitrary reasoning by al-Bayhaqi and his
fellow traditionalists. This quote also shows that the impact of the distinct evaluation methods
of the Kufi tradition was still alive during the early fifth hijrT century to the extent that

traditionalist scholars compelled themselves to respond to these methods.

366 al-Bayhaqi, Ma ‘rifat al-sunna wa-al-athar, 1, 217.
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Al-Bayhaqt occasionally tries to respond to the claims of al-Tahawi in this work.
These refutations also show that al-Tahawi was applying chain criticism and was
knowledgeable of this type of hadith criticism. For instance, al-Tahawt criticizes a report in
which the famous Ibn Shihab al-Zuhri reports from ‘Urwa b. al-Zubayr, while it is apparent
from other reports that he actually heard it from ‘Abd Allah b. Abt Bakr who related it from
‘Urwa. Since Ibn Shihab’s transmission from ‘Urwa is regarded as more authentic than Abd
Allah b. Ab1 Bakr’s narration from ‘Urwa, someone in the chain must have removed ‘Abd
Allah b. Ab1 Bakr. Al-Tahawt notes that and criticizes the report with tadlis (adding a person
into the chain or removing a person from it).*” Al-Bayhagi responds to this claim by saying
“What happens if he adds someone known and reliable into the chain? A report becomes weak,
when a reliable transmitter adds someone unknown or unreliable between him and the earlier
narrators. If he adds someone reliable, the hadith remains in its authenticity as evidence.”*®®
Similarly, al-Tahawi rejects a report on the basis that one narrator is not known to have
definitely met the person from whom he narrates. Al-Bayhaqi argues that if the narrator is
reliable, not accused with tadlis, and there is a possibility of the meeting of the two narrators,
the report should be accepted according to the criteria of ahl al-‘ilm and figh, i.e. the

traditionalists.>®’

Another example of how al-Tahawi discards a report which is sound according to

the criteria of ahl al-hadith was a report on necessity to wash vessels seven times if they come

7 al-Tahawi, Sharh ma ‘ani al-athar,1,71.

368 al-Bayhaqi, Ma ‘rifat al-sunna wa-al-athar, 1, 401.

%% al-Bayhaqi, Ma ‘rifat al-sunna wa-al-athar, X1V, 287.
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into contact with dog saliva. Al-Tahawi relates this report, but says that in another report it is
transmitted that the narrator Abii Hurayra himself ruled that washing such a container only
three times is enough, which al-Tahaw1 sees as an indication of abrogation.370 However,
al-Bayhaq criticizes him in accepting a report that has a lower status for the abrogation of a

report that has a higher status narrated by many reliable transmitters of traditionalists.””!

In another topic, al-Tahawt prefers a report that is in parallel with the opinions of the
founding scholars of the Kuft tradition, Abti Hanifa, Abu Yusuf, and al-Shaybant and rejects a
report of the traditionalists due to the equivocal meaning of a word (qullatayn) in the report. He
also criticizes them with inconsistency in their claims of taking the literal meaning (zahir) in
the report, while they add some other conditions to be applied to the literal meaning of the

text.’’?

What al-Tahawt implies is that one has to understand possible meanings of the report
beyond its apparent (zahir) meaning by applying various tools of reasoning, in order to derive
accurate rulings from it. Even though traditionalists argue for sticking to the apparent meaning,

they fail to do so. Al-Bayhaqt responds to the critique of al-Tahaw1 with an accusation of

ignorance for the meaning of the word and states that his own ignorance does not decrease the

370 al-Tahawi, Sharh ma ‘ani al-athar, 1, 23. Similarly, al-Tahawt makes a claim of abrogation in the matter of

the superior time for the dawn prayer between contradicting reports and prefers that which is in support of the
opinion of the Kufi scholars. See  al-Tahawi, Sharh ma‘ani al-athar, 1, 184. ch. al-Bayhaqi, Ma ‘rifat
al-sunna wa-al-athar, 11, 302. For other claims of abrogation and the responses of al-Bayhaqi see al-Bayhadf,
Ma ‘rifat al-sunna wa-al-athar, 11, 428, 444,

3 al-Bayhaqi, Ma ‘rifat al-sunna wa-al-athar, 1, 401.

372 al-Tahawi, Sharh ma ‘ani al-athar, 1, 16.
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authority of the report.””

Another important element that is crucial to revealing whether al-Tahawt has an
inclination toward traditionalism and a role in traditionalizing the Kufi school in his al-Sharh
ma ‘ani’al-athar and Sharh mushkil al-athar is to identify the transmitters he narrates from. He
narrates from his uncle al-Muzani 30 reports all of which are from al-Shafi‘l. Another
important traditionalist Ahmad b. Hanbal is mentioned with his reports in Sharh mushkil
al-athar many times and al-Tahaw1 acknowledges his authority in the science of hadith, but his

37 The name of the famous traditionist

name appears only twice in Sharh ma ‘ani’ al-athar.
al-BukharT appears many times as a historian and a critic of transmitters in the science of chain
criticism with his work al-Tarikh, rather than as a hadith compiler.3 "> Therefore, this shows

that al-Tahawt heavily relied on the critiques of transmitters within the traditionalist literature,

obviously due to the absence of such works in the Kufi tradition.

Ibn Taymiyya (728/1328) points out this distinctness of al-Tahaw1 where he makes a
comment about the al-Tahawi’s scholarship on hadith and his lack of knowledge about chain
criticism, which also supports my argument for his convoluted role in the traditionalization of

Hanafts:

3B al-Bayhaqi, Ma ‘rifat al-sunna wa-al-athar, 11, 92.

3 See  al-Tahawi, Sharh mushkil al-athar, 11, 68; IX, 139; al-Tahawi, Sharh ma‘ani al-athar, 11, 221; 1II,
280.

5 See  al-Tahawi, Sharh mushkil al-athar, 11, 105, 108, 109; I, 8, 114; IV, 23, 390, 391; V, 288; VI, 48, 81,
156; VIL, 122; VIIL, 37, 42; IX, 70, 237; X, 240, 436, 437; X1, 151; XII, 26, 328; XIV, 488; XV, 5,342. 1
noticed that al-TahawT points out al-Bukhari’s narration from Ahmad b. Hanbal once to support his point. See
al-Tahawi, Sharh mushkil al-athar, 11, 127.
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And al-Tahawt’s method in the critique of hadith was not the same of that of people of
knowledge [ahl al- ilm]. Therefore, he narrates in his “Sharh ma ‘ani al-athar” various
reports and prefers mostly those that are in parallel with qiyas that he sees as evidence.
His preferred reports are mostly criticized in their chains and are not authentic. Despite
narrating many reports, being a scholar and a jurist, his knowledge on the chain was not

like that of people of knowledge.*”®

This quote is another indication of how al-Tahawi, despite his involvement in and
relationship with traditionalist scholars and sharing certain criteria in chain criticism, differs
from them with certain other criteria in hadith evaluation, especially his emphasis on text
criticism. He remained loyal to certain methods of evaluating reports developed within the
generations of ahl al-ra’y, however, also followed the literature of traditionalists to a
considerable extent. Al-Qurashi notes that al-Tahaw also wrote a refutation of the famous
follower of the Kiifi school ‘Isa b. Aban, which has not survived or has not been discovered.®”’
Taking into account “Isa b. Aban’s contribution to the theory of report within the school, this
refutation most likely aimed at certain opinions of “Isa b. Aban regarding the reports. Based on
the data provided in the writings of al-Tahawi, we can safely argue that while accepting the
superior authority of traditionalist scholars in reports began in the early fourth hijrT century

with al-Tahawi, certain principles and criteria were nonetheless retained.

The complete traditionalization of the Hanaft school in the sense of accepting the

376 Ibn Taymiyya, Minhaj al-sunna, VIII, 196-97.
*"a1-Qurashi, al-Jawahir, 1, 277.
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authority of traditionalist scholars, their hadith compilations, and evaluation criteria for reports
over those of the KiifT tradition indeed occurred, but relatively later in periods when the victory
of the traditionalists in the field of hadith had been by and large accepted by the scholars of the
Hanafi school. Beginning with the 4"/10™ century, many Hanafi scholars, especially scholars
of transoxania (Ma wara al-nahr), were increasingly labelled as traditionists in the sense of a
hadith scholar, transmitter, and memorizer (hafiz) such as Ahmad b. ‘Isma‘il al-Samarqandi
(321/933), Isma‘il b. Ya‘qib (331/943), ‘Abd Allah b. Muhammad al-Badili (343/955) Abu
al-Qasim Husayn b. Muhammad (395/1004) Isma‘1l b. Muhammad al-Hajjajt (471/1078), and
‘All b. ‘Abd Allah al-Tajir (476/1084) .>"® These scholars seldom used the collections of

hadith existing in the Kaifi-Hanaft tradition.

However, al-Sarakhst (483/1090) still supported the criteria of reviewing solitary
reports based on the Quran and mashhiir sunna, and criticized those who began to ignore these
criteria and muddled the order of sources by elevating solitary reports over the Quran or

mashhir sunna in the late 5"/11" century.*”

In his book Nasb al-ra’ya, the famous Hanafi jurist and hadith scholar al-Zayla‘t
(762/1360) identifies the sources and the authenticity of the hadiths used in the famous legal
text of the school al-Marghinant’s a/-Hidaya. Indeed, all of the sources he uses are the
collections of traditionalist scholars including the Kutub al-sitta, Malik’s al-Muwattda, Ahmad

b. Hanbal’s al-Musnad, and even Musannaf of Ibn Abi Shayba who wrote one of the earliest

378 al-Qurashi, al-Jawahir, 1, 61, 159, 161, 217, 283,
37 al-Sarakhsi, Usil, 1, 367.
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refutations of Abt Hanifa. He does not use the collections of reports of the earlier figures such

as al-Athar of al-Shaybani, or Sharh ma ‘ani’ al-athar of al-Tahawi.

I conclude this section by pointing out the influence of Kuifi scholars in the field of
hadith for the following centuries. It is true that the Kaif school and other adversaries of ahl
al-hadith were gradually more influenced by the arguments of ahl al-hadith especially in the
superiority of the chain criticism in the evaluation methods. However, they also influenced
traditionalist scholars in two main areas. First, they won a decisive victory in restricting the
authority of solitary reports with establishing only probable knowledge. As discussed in the
earlier sections, even Hanbalis had to come to agree with this theoretical conclusion. The
second area was the adding of a middle category to the categorization of reports between the
solitary report and the consecutive report. Kiifi scholars, beginning with ‘Isa b. Aban,
developed a middle category, mashhiir (ma‘riif and mustafid are also used), that establishes
satisfaction (itmi’nan) between probability and certainty. This category, despite some

modifications, was either followed or at least mentioned in the later literature.>*

F. The Hadith-Dominated Paradigm Shift in the Gap Period

The analysis above demonstrated that the gap period witnessed the victory of

380 < Abd al-Qahir al-Baghdadi (Abii Manstir) mentions the mustafid report between ahad and tawatur, but
closer to tawatur. According to him, tawatur establishes certainty ( ‘i/m) with necessary knowledge (dariiri), but
mustafid report establishes certainty with acquired knowledge (muktasab). He mentions reports about the
beatific vision in the hereafter, intercession (shafa‘a), stoning (rajm) for adulterers, and wiping over the socks
(khuffayn) in ablution (wudi’) as reports that were solitary first, but later reached to the level of tawatur and
became mustafid. See ‘Abd al-Qahir al-Baghdadi, Kitab usil al-din, 12-13.
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traditionalists in forcing their adversaries to accept the independent authority of the chained
solitary reports with the criteria heavily based on their own. The subsequent generations of
reason-based scholars followed heavily the literature evolved around traditionalist arguments.
This process is described by many contemporary scholars as the great synthesis. However,
what seems to have been the case was that the dominant school grew from a struggle. The
questions remain why did the reason-based scholars eventually agree with these arguments?
What is it exactly hadith-dominated paradigm shift? To what extent did this paradigm become

influential?

In the third hijrT century, the traditionalists strived to make chained transmission the
common language of scholarly literature. Instead of hearing the voice of the author, one would
hear only long chains and reports from the prophet, a companion, and a successor.
Transmitting the knowledge of the predecessors was accepted as the safest and the most
genuine way to preserve the core of the religion by the traditionalists. It was this mindset that
resulted in hadith-based writing, which was disseminated in the fields of law, exegesis of the

Quran, and even intellectual polemics.

The political and social reasons behind the hadith-dominated paradigm shift are not the
subject of our investigation. Some historians have argued for the influence of the caliph
al-Mutawakkil and his counter-mihna movement as the main reason for this significant shift.
Its influence is undeniable; however, the key reason must have relied somewhere close to the
overall inclination of the majority of the Muslim society. As this research analyzed below, most
of the Mu‘tazili arguments such as the createdness of the Quran were not welcomed by the

majority. Ibn Rawandi informs us that Mu‘tazili opinions were contrary to the ijma‘ of the
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umma. Therefore, the key reason was ironically not other than what reason-based scholars
argued for vis-a-vis the authority of reports: ijma‘ and the idea of a common denominator that
lies in the core of ijma‘ theory. The common denominators that both reason-based scholars and
hadith-based scholars shared eventually led more people to incline toward hadith-based
arguments. These common denominators were the appreciation of the earlier authorities
(especially the generation of the prophet and the companions), the need for existing reports to
draw on the accumulated knowledge of earlier generations, and the reliability of transmitters as

the most important condition for the authenticity of reports.

In Islam, utopia is not a fiction; rather it is something that happened in history. The
ideal age was the age of the prophet, “the age of happiness” (‘asr al-sa ‘ada) as put in Islamic
thought, and ideal society was his society, namely his companions. As the prophet himself was
represented as the perfect example in the Quran, his companions constituted the perfect society
for the following Muslim generations. **' Things were given value based on their nearness to
“the utopic age.” Putting aside certain critics of the companions such as al-Nazzam, both
rationalist scholars and traditionalist scholars agreed on the overarching significance of this
age. For instance, al-Shaybani makes the following statement: “The knowledge is the
knowledge of earlier people; figh is their figh. They were more knowledgeable about the
practice of the prophet and they exercised more effort than us.”**> Along the same lines,

al-Harith al-Muhasibi (243/857) indicates the role of the companions and the successors as

38! The Quran, 33/21
%2 al-Shaybani, al-Hujja, I, 290-91.
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follows: “These are our proofs from the kitab, and the sunna, and from the practice of the great
companions of the prophet. The successors who we are supposed to imitate and to derive from
were also like that. They were those whom Allah ordained us to obey in his verse ‘Obey Allah
and his messenger and ulu’l-amr from you.”® They were the companions of the prophet

Muhammad and those who came after them who were sincere and eminent scholars.”***

In an attempt to distinguish the approaches of traditionalists from those of the
rationalists, Hallaq argues that, "The traditionalists were primarily concerned with the study of
transmitted sources and their literal interpretation, while denying human reason any right to be
exercised in ijtihad or in the process of legal reasoning.” Hallaq's explanation is based partly on
his restricted definition of ijtihad with giyas.”® However, it seems that some mutakallims also
opposed ijtihad in general while some others (some traditionalists and mutakallims) denied
only the authority of analogy. For example, al-Nazzam and Ja‘far b. al-Mubashshir from the
Mu‘tazila were entirely against ijtihdd.’*® On the other hand, Dawiid al-Zahiri is reported to
have written books against both faqlid and giyas, which indicates he rejected qiyas but he did
use some other ijtihad tools like fahwa 1-khitab.”®” Accordingly, the distinct aspect of the
traditionalists seems more to have been the independent authority that they give to the solitary

reports based on their own chain criticism vis-a-vis the reason-based evaluation methods of

5 The Quran, 4:59.

% al-Harith al-Muhasibi, al-Makasib, 38.

%5 Wael B. Hallag, "Was the Gate of Ijtihad Closed?" International Journal of Middle East Studies 16
(1984):3-41.

3 Al-Khayyat, al-Intisar, 44, 71.

7 1bn al-Nadim, Fihrist, 217.

167



their adversaries.

G. Conclusion

The analysis of the developments with regards to the reports in this chapter
demonstrated that the gap-period witnessed an intellectual, at times political, struggle between
different scholarly groups and independent scholars: The traditionalist scholars (ahl al-hadith),
Kufi jurists (so-called ahl al-ra’y), Mu‘tazili scholars, Murji‘l scholars, Shi‘1-Zaydi, and
Shi‘t-Imamt scholars. The wide spectrum among these scholars has gradually narrowed down
more in favor of the arguments developed by the traditionalist scholars. Certain scholars,
especially from the Kift School, attempted to challenge these arguments by developing
distinct approaches to the reports with their methods and categorizations, and were successful
to an extent in the theoretical categories of reports and their epistemic value at least. However,
three big scholarly achievements led the traditional discourse of ahl al-hadith to victory in
terms of the authority within the realm of reports. First, they persuaded other scholars to equate
chained reports with the authority of prophetic sunna. Second, they won the argument against
the so-called rationalist camp consisting of Kufi jurists (ahl al-ra’y), Mu‘tazilis, and Murji‘is in
that the literal meaning of the chained solitary reports narrated by the reliable transmitters
should have independent authority over the tools of independent reasoning in evaluating the
reports. Finally, once they produced sub-genres related to hadiths, in addition to the abundant
compilations of hadith, such as the errors of hadith (ilal al-hadith), reconciliation of
contradictory hadiths (ta 'wil al-mukhtalaf al-hadith), and more importantly the critique of
transmitters (jarh wa-al-ta ‘dil or Tarikh al-rijal), the criteria and methods of traditionalists

became predominant and authoritative. This development eventually compelled so-called
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rationalist scholars to deal with these genres and acknowledge the authority of their adversaries

in the field of hadith.
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CHAPTER III

Consensus (/jma ‘): Whose Agreement Matters? Why?
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A. Introduction

Ijma‘ is broadly defined as ‘“the unanimous agreement of Muslim scholars of a
generation after the death of the prophet on a religious matter ” and is considered the third

® Much disagreement appears regarding its

source of Islamic law in the literature.>®
definition, its requisite conditions (e.g., the identity of the participants in ijma‘ and the nature

of the matter agreed upon) and even its very authority at least in the early sources, which are

the subjects of the following examination in this chapter.

Unfounded ijma‘ claims raised doubt about the possibility, value, and conditions of
ijma‘. These same unfounded ijma‘ claims also considerably contributed to the subsequent

development of the theory of ijma, its definition, conditions, and frequency of its occurrence.

By the 4th/10™ century, the principle of ijma*, or consensus, had become widely
recognized as the third of the primary “sources” (usil) of Islamic law after the Quran itself
(kitab) and the practices and sayings (sunna) of the Prophet Muhammad as transmitted in the
hadith. Indeed, by the 4™/10™ century, it was widely held that disagreeing with ijma‘ could
lead to the charges of “‘unbelief” (kufr). But how did ijma‘ come to have such authority in
Islamic law? What were the scholarly discussions that led to the concept of ijmda ‘ evolving
into the formulation in which it came to be so widely accepted? Although there is a great
deal of modern scholarship on various aspects of ijmd ‘there has not yet been a thorough

study of the development of this concept in the gap period between al-Shafi‘T’s Risala and

388 al-Zarkashi, Bahr al-muhit, 111, 487.
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the writings of al-Jassas, that is, between the early period in which ijma‘ was a rather

restricted idea and the later period when it had gained nearly universal acceptance.*®

I will argue here that understanding the developments in legal thought regarding the
principle of ijma ‘ in the gap period is critical to understanding both the historical evolution of
the very concept of ijma‘ and its eventual acceptance as one of the primary sources of Islamic
law. The second half of the third and early fourth hijrT centuries witnessed the emergence of a

particular genre devoted to scholarly agreements in theology or law such as the works of Ibn

¥ Contemporary scholars mostly focus on ijma‘ in the fully developed genre of Islamic legal theory to give an
outline. Schacht focuses on the relationship between living tradition and consensus in his works. He also
suggested that the authority of ijma‘ was based on ijma‘ itself; therefore the theory of ijma‘ suffers from
circularity. See Schacht, Origins, 82-97. It was this last point that some other researchers dealt with. Hurgronje
and Coulson repeated the same claim. See C. Snouck Hurgronje, " The Foundations of Islamic Law," in Selected
Works, eds. G.-H. Bousquet and J. Schacht (Leiden, 1975) and N. J. Coulson, A History of Islamic Law
(Edinburgh, 1964) Hourani rejected the idea that the authoritativeness of ijma‘ lies in a circular argument in his
article. See Hourani, “The Basis of Authority of Consensus in Sunnite Islam” Studia Islamica, No. 21 (1964)
13-60.; Hallaq contributes to the same topic with a detailed analysis of classical Sunni sources to support
Hourani’s point. See Hallag, “On the Authoritativeness of Sunni Consensus” International Journal of Middle
East Studies, Vol. 18, No. 4 (Nov. 1986), 427-454. Another discussion was the relationship between orthodoxy
in Islam and the doctrine of ijma‘. One of the earlier scholars who pointed out the relationship between ijma‘
and orthodoxy was Hamilton Gibb. Since Gibb stated this relationship within a comparison to Christian council
and presented ijma‘ as a tool of the political power, i.e. the caliphate, his argument has received many criticisms
(see for example Luis Vittor, Shi‘ite Islam: Orthodoxy or Heterodoxy?, 167-180). Although limited
contributions have been made before and after, Ahmad Hasan’s The Doctrine of [jma* still stands out as the
most comprehensive in-depth research in English that delves into significant aspects of the topic including its
development, authority, and relation to orthodoxy. See Ahmad Hasan, The Doctrine of I[jma': [a Study of the
Juridical Principle of Consensus], Islamabad: Islamic Research Institute, 1978. Even though Hasan points out a

few people from the gap period in this work, he does not offer an in-depth examination of this period.
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al-Mundhir (319/931), al-JawharT (circa 350/961), and Aba Hasan al-Ash‘arT (324/936);*°
and the corresponding genre of juristic disagreements (ikhtilaf al-‘ulama or ikhtilaf
al-fugahd) such as the works of al-Tahawi (321/933), al-Marwazi (294/906), and al-Tabar1
(310/923.)*°' During the same period, we see a significant place given to ijma‘ in legal
theoretical works, to the extent that it became the topic that appears first in the legal

theoretical manuals.>*?

In the final analysis, the gap period was formative in shaping the
nature of the genre of Islamic legal theory overall, and placing the ijma*‘ as the third source of

the law.
In this chapter, I will therefore:

(1) provide an historical overview of the origins of the concept of ijma‘ in the early
period in the writings of Abl Hanifa, Malik, al-Shaybani, Abu Ytsuf, and al-Shafi‘T and

touch upon subsequent developments in the 4/10™ and 5/11"™ centuries;

3% 1n addition to al-Risdla ila ahl al-thaghr, which will be cited later, Ash‘arT is also reported to have written a
book entailing sample cases proving the authority of ijma‘ entitled “al-masa’il fi ithbat al-ijma‘.” see Shihab
al-Din al-Labli (691/1292), Fihrist al-Lablt, 119-20.

! From Mu‘tazila Ibn al-Akhshid (326/938) and Zahiriyya the founder Dawud b. ‘Alf (270/883) are reported
to have written a book on ijma‘ as “kitab al-ijma‘” see Ibn al-Nadim, al-Fihrist, 210 and 267. Ibn al-Nadim

“e

attributes “kitab al-ma ‘rifa fi-al-ijjma*“ to al-Husayn al-Najjar, a theologian from Mujbira who was a
contemporary of al-Nazzam, see Ibn al-Nadim, al-Fihrist, 223; and “kitab al-ijma‘ wa-al-ikhtilaf” to Abt Bakr
al-Sayrafi (330/941) see Ibn al-Nadim, a/-Fihrist, 263. Abu al-Husayn b. Yinus, a follower of al-Tabarf, is also
reported to have written a book “kitab al-ijma° fi-al-figh.” See Ibn al-Nadim, al-Fihrist, 288.

% Devin Stewart reconstructed the chapter titles of the lost legal theoretical manuals written by Dawud b. ‘Al
Muhammad b. Dawud and al-Tabarl. According to this, all of them put the chapter of ijma‘ in the beginning of
their works. See Devin Stewart, “Muhammad b. Da’td al-Zahiri’s Manual of Jurisprudence” in Studies in
Islamic Legal Theory, 111.; Devin Stewart, “Muhammad b. Jarir al-TabarT’s al-Bayan ‘an usiil al-ahkam” in

‘Abbasid studies, 337.
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(2) discuss in detail the debates surrounding the concepts of the ‘Infallibility of the

Umma’ and the ‘Authority of /jma‘’ in the gap period; and, finally,

(3) treat the various definitions of ijma‘ articulated by writers within that period,
particularly the various attempts to delimit who must participate in ijma“ for it to be
authoritative: All Muslims? A majority of Muslims? All or a majority of scholars (ulama’)?
All non-heretical scholars? The scholars of Mecca and Medina? The members of the first
generations of Muslims (al-Salaf)? Or as Ibn Surayj and Shi‘a claimed could a single scholar

speak with the authority of ijma ‘ if he spoke the truth?

(4) led by sections 2 and 3, I delve into a reflection on the concept of al-salaf which

emerged from the debates of the infallibility of the umma and the participants in ijma.

I will conclude with a summary of these developments and argue that they are highly

significant for an understanding of Usil al-Figh from the 4™/10™ century onward.

B. Historical Outline: Early Centuries and Beyond

The earliest works written before al-Shafi‘T that discuss ijma‘ and give a special value

to it were by Abu Hanifa, Malik, al-Shaybani, and Abu Yisuf, albeit there are several
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transmissions referencing earlier people in the later literature.’” In al-Figh al-akbar
attributed to Abl Hanifa, the author speaks out the most important things to know about
religion as the faith in Allah, the basic rulings and practices, the crimes and punishments, and
finally the issues that are subject of agreement and that are subject of disagreement among

3% Abu Hanifa here offers a more practical view of agreements and

the umma.
disagreements. This statement also entails the implicit vague idea that one should refrain
from going against the agreements of the umma. This idea presumably arose in the first

century of Islam after the death of the prophet and remained as the main foundation of vague

ijma‘ claims to the present time.

Malik’s use of agreements confused scholars. Even though some of his agreement
claims can be understood referring to more universal agreements, he usually argues for local
Madian agreement which is understood as ‘amalu ahl al-Madina and considers it
authoritative for every Muslim. His idea of giving a special status to the Madinan practice for
determining normative doctrines and practices can be seen clearly in his letter written to
Layth b. Sa‘d. In this letter, Malik suggests Madinan practice, which he describes usually as
“the agreed upon practice” (al-amr al-mujtama‘ alayh) and is understood as Madinan

consensus by later scholars, as the true source of normativity, due to the special status of

%3 al-Nawbakhti (ca. 310/922) mentions al-Fadl al-Raqqashi, Abé Shamr, Ghayalan b. Marwan, Jahm b.
Safwan from Murji’a as holding the following conditions for being Imam: Being knowledgeable about the
Quran and sunna, and elected through the consensus of the umma. Similarly Mu‘tazila held, according what
Nawbakhtt attributes to them, the ijma‘ condition for electing imam as well. See al-Nawbakhti, Firaq
al-Shi‘a, 22-3.

3% Abii Hanifa, al-Figh al-akbar, 82.
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Madina with respect to preserving the pure doctrine and practices of Islam. As it is apparent,
Malik actually defines normativity as the preserved pure doctrines of religion. All his
opponents seemingly shared this definition of normativity. His suggestion is different (from
Abu Hanifa and Layth b. Sa‘d whom we mentioned, and from al-Shaybani and al-Shafi‘
whom we will mention) in restricting the possibility of preserving pure doctrines and
practices in Madina. However, Malik does not clearly define what exactly he means by “the
agreed upon practice of Madina” and prefers to keep it vague.*”> It was these vague claims
of normativity that were targeted by al-Shaybani, Abi Yusuf and al-Shafi‘T as early as the

late second hijrT century.

In his refutation of Maliki doctrines al-Hujja ‘ala ahl al-Madina, al-Shaybani refutes
all these vague claims of Malik and ahl al-Madina by accusing them with establishing
arbitrary rulings in religion.””® Similarly Abd Ydsuf criticizes al-Awza‘T for his arbitrary use
of “ahl al-‘ilm” by comparing it to Madinan use of “madat al-sunna” (this practice was
followed) without valid evidence.”’” Al-Shafi‘T was also against these arbitrary agreement

claims and required a definition of ijma‘ from his opponents.”® A close examination of their

=

3% Malik uses concepts like “our practice (al-‘amal ‘indand)” and similarly “al-amr ‘indand’, “al-amr
al-mujma /mujtama * ‘alayh.”

3% al-Shaybani says: “If we accepted this as evidence, what would we say those Basrans if they claim the
opposite” see al-Shaybani, a/-Hujja, 11, 514. He also says: “And your saying “according to our practice” means
nothing [for evidence] (fa amma gawlukum hadha al-amru ‘indana falaysa bi shay’in).” See al-Shaybani,
al-Hujja, 11, 622. al-ShaybanT also criticizes accepting the role of political powers such as Saghir b. Abd Allah,
‘Abd al-aziz b. Muttalib, and Mu‘awiya in considering Madinan practice. See al-Shaybani, al-Hujja, 11, 623.;
IV, 417.; 1V, 351.; 1, 84. Similar examples: II, 575.

¥ Aba Yisuf, al-Radd, 41-42.

%8 al-Shafi‘i, al-Umm, V1L, 278.
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works demonstrates that they use such claims of scholarly agreements in order to support
their point of view in legal matters. In such examples they use phrases like “majority of

scholars” (ajma ‘at al- ‘ammat min ahl al- ilm).*”

There is enough evidence that there existed the concept of “the consensus of the
umma” and jurist even tried to define it. Al-Shaybani argues, “the true/authentic narration is
the one which is closer to what the all Muslims hold [as practice]” and that one should not
contradict to the umma.*® According to al-Jassas, al-Shaybani’s words concerning ijma‘ as
“what Muslims consider good is good” point out the authority of consensus of later ages in

.. . 401
addition to the consensus of the companions.*

Despite all these implications, we do not
see a clear detailed discussion of ijma‘ encompassing different types and conditions in the
writings of al-Shaybani. Rather al-Shaybani reiterates the fact that “Kitab and any narration
from the prophet or from one of his companions.” are higher than the consensus of the

umma, which implies an understanding of consensus extending beyond the generation of the

: 402
companions. 0

We see more elaborate treatment of the subject in the writings of al-Shafi‘t. In the
dialectical debates on 1ijma°‘, al-Shafi‘1 is in a respondent position criticizing his interlocutor’s

already established theory. The identitiy of his interlocutor is not clear, but the interlocutor

3% Abu Yasuf, al-Radd. 91.

40 al-Shaybani, al-Hujja, IV, 262.; 11, 732.
40 al-Jassas, al-Fusil, 111, 271.

42 al-Shaybani, al-Hujja, 11, 563.
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must have been a scholar from ‘Iraq.*”” Different stages and details of al-Shafi‘i’s
understanding of ijma‘“ have been studied by many over the last few decades; for our topic it
suffices to mention the limits of ijma‘ discussions of his time to understand later

404 According to the Iraqi opponent of al-Shafi‘1, an established

development accurately.
understanding of ijma‘ was to consider the impossibility of agreement except upon
established sunna even if they did not mention a narration explicitly from the prophet.*” In
other words, ijma‘ would have the same level as the agreed upon sunna and cannot be based
on personal opinion, since there would be no agreement on personal opinions.**® The Iraqi
interlocutor of al-Shafi‘T carefully assigns textual basis for seemingly non-textual,
opinion-based agreements. Also, he asserts that ijma‘ comes before every other source, since
it is preserved from error and it leads to certainty. It is important that al-Shafi‘t also
distinguishes this ijma‘ from jumal al-fara’id, namely self-evident teachings of Islam such as
daily prayers and fasting in Ramadan that are based on successive transmission and are
known even by lay people.*”” Ijma‘ in his language is the agreement of scholars.*”® Lay
people (‘awam) have to follow the agreement of these scholars. Also if there is an ijma‘

among scholars, it is a clear sign that this ijma‘ occurred in earlier generations as well and no

need for textual proof. The Iraqi opponent points out that the more accurate qiyas is the one

493 Ahmed El Shamsy argues that his interlocutor was Ibrahim b. ‘Ulayya (218/832), a disciple of Mu‘tazili
al-Asamm (200/ 816). See Shamsy, From tradition, 53-4.; Shamsy, The Canonization, 55-63.

404 See Schacht, Origins, 88-94.; Zysow, Economy, 207-8.; Lowry, Legal theoretical content of al-Risala,
426-471.

95 al-Shafi, Risala, 471

46 al-Shafi‘i, Jima * al- ‘ilm, 22.

7 al-Shafi, Jima" al-‘ilm, 21-2.

408 al-Shafi‘i, Jima * al- ‘ilm, 23.

178



closer to these agreements, a point made by al-Shaybani above.'” Even though it seems an
established source in his language, he stretches his description of ijma‘ and accepts, for
instance, the agreement of majority as ijma‘, then fails to answer al-Shafi‘T’’s questions on
how to define majority and whether one should consider scholars of kalam among the
participants of ijma‘ some of whom rejected rajm (stoning) punishment for adultery [from

al-khawarij].*"°

Al-Shafi‘T’s view toward ijma‘ is complex and nuanced. He seems to reject any ijma‘

* He implies that

claim theoretically except what is called jumal al-faraid in jima“ al- ‘ilm.
ijma‘ claims based on the majority of scholars are just rhetorical claims which have no

ground, since there is no way to know which opinion is held by the majority and usually

49 Cf. al-Shafi‘i, Jima * al- ‘ilm, 23. and al-Shaybani, al-Hujja, 11, 732.
M0 a1-Shafi‘i, Jima* al-‘ilm, 25. Khawarij, or kharijites is a general term describing a group that formerly had
supported ‘Alf, but left him and accused both ‘Alf and Mu‘awiya with disbelief after the event of arbitration in
the battle of Siffin and later developed into a theological school distinct from Sunnism and shiism. They were
known with their different ideas and beliefs from these two mainstream groups. The kharijites called themselves
al-shurah, referring to a quranic description for those who bought the other life from God by trading this life.

1 al-Shafi‘i, Jima * al- ‘ilm, 29.
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these claims do not reflect reality.*'?

He champions uninterrupted chain of narrations from
the prophet over the claims of scholarly consensus or practice.*'” However, he also makes
the same ijma‘ claims in the sense of the agreement of the scholars to back up his legal
opinions. He mentions ijma‘ as a valid source after kitab and sunna, and before a binding

H4 1 short, during al-Shafi‘T’s time, there

report and analogy based on this kind of reports.
was a theory of ijma‘ established at least in Iraq differentiating it from successive reports
(mutawatir), defining it exclusively with the agreement of scholars, even majority of scholars
and considering it as the first source above anything else in terms of leading to certainty, i.e.
the fundamental source of orthodoxy and orthopraxy. On the other hand, we see that a

reaction, mostly from the traditionalists, emerged against ijma‘, on the ground of its

definition, conditions, and authority.

If we look at the post-gap period, It seems that from Andalusia, with the writings of

the ZahirT ibn Hazm (456/1063), to Samarqand, with the works of al-Pazdaw1 (482/1089),

M2 al-Shafi‘i, Jima * al- ‘ilm, 25. al-Shafi‘i targets his opponent’s claims on the basis of majority:

Sh:Do you describe the minority whom you do not consider [in your ijma‘ claims] as less than half of the
people or one third of the people or one fourth of them?

Op:I cannot put a limit on them, but they are just majority.

Sh: Are ten people more than nine?

Op: These two numbers are close each other.

Sh: Then, define them whatsoever you want to define.

Op: I am not able to define.

Sh: It seems that you want to keep it without a limit to be able to argue when you hold an opinion on a matter of
disagreement that “Majority is opinion of that” or to accuse your opponent with holding minority’s opinion.
Would you be satisfied if other people argue against you with such claims. al-Shafi‘1 also lists out some ijma‘
claims of ‘Iraqis where there were actually disagreements. See al-Shafi‘1, al-Umm, VII, 266-7.

3 al-Shafi‘t, al-Umm, V11, 268.

4 al-Shafi‘i, al-Umm, V1L, 276.

180



the principle that someone who rejects an agreed upon matter in religion can be accused of
unbelief  (kufi’) was well established in the early fifth hijrf century.*'> From the gap period,
as early as the time of the caliph al-Ma’min, there is evidence in the work of al-Kinani that
the phrase ijma* al-umma was being used with disbelief claims.*'® From the late third hijiT
century, al-Khayyat (298/910) mentions ijma‘ as an indicator of the normative teachings of
Islam in marriage and criticizes Shi‘a in the matter of temporary marriage.*'” Ibn Surayj
(306/918) gives a more explicit link between ijma‘ and orthodoxy after mentioning the
authority of the consensus of the scholars, he argues that  ijma‘ actually can be established
with only one scholar if he says the “truth” (al-haqq), since the actual meaning of ijma‘ is
“true opinion.”*'® Al-Ash‘ari calls those who agreed upon the principles in his theology as
ahl al-haqq (the people of the truth). Interestingly enough, in about one hundred year later,
Shi‘T scholar al-Shaykh al-Mufid also referred to the agreement of the people of the truth, but
this time the term represented Shi‘a.*’ In Ma‘alim al-sunan, al-Khattabi (388/998)
differentiates between those who reject a consensus on a “well-known” religious matter by
common people such as five times daily prayers or prohibition of wine can be considered as

unbeliever, and those who reject a consensus that only scholar is expected to know such as

45 <Abd al-‘aziz al-Bukhari, Kashf al-asrar, 111, 385.; Ibn Hazm, Maratib al-ijma‘, 7. For a detailed discussion
of what types of rejection of ijma‘“ can be declared with unbelief see al-Zarkashi, Bahr al-muhit, 11I.  366-69.

10 al-Kinani, al-Hayda, 64-6.

417 al-Khayyat, al-Intisar, 90.

“% Tbn Surayj, al-Wada’i * li mansis al-shara’i, 11, 274.

9 Shaykh al-Mufid. Tadhkira, 28.c Another shi‘i, al-Sayyid al-Murtada uses exactly the term ijma‘, not

ittifaq. See al-Sayyid al-Murtada. al-Dhari‘a, 11, 802-3.
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marrying a woman and her aunt at the same time cannot be accused with disbelief.*** The
problem remains as to how the idea of consensus acquired such value in determining
normativity in Islam. What follows examines different stages of this process through
formation of the idea of infallibility of the umma and debates on the authority of ijma‘. After

that I will focus on the different types of ijma‘ that developed during the gap period.

C. The Authority of [jma‘ and The Idea of Infallibility of the Umma

As we have seen in the previous chapter, each claim for authority was expected to
have a textual basis. [jma‘ was not an exception. The proponents of ijma‘tried to support the
authority of ijma‘theoretically with certain Quran verses. For the authority of ijma‘ two
verses of the Quran were in circulation during the gap period. The first one was from the

chapter al-N1sa:

If anyone opposes the Messenger, after guidance has been made clear to him, and
follows a path other than that of the believers, We shall leave him on his chosen path—

We shall burn him in Hell, an evil destination.

Ibn al-Murtada states that al-Shafi‘T and ‘Isa b. Aban were the first two scholars who

represtented this verse for the authority of ijma‘.**!

The second verse was from the chapter of al-Bagara as follows: “We have made you

420 al-Khattabi, Ma ‘alim al-sunan, 11, 9.

*! Tbn al-Murtada, Minhdj al-Wusiil, 558.
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[believers] into a middle (wasat) community, so that you may bear witness before others and
so that the Messenger may bear witness before you.” This verse was represented as

evidence by Abt ‘Alt al-Jubba’1 and al-Ka‘bi.

The central element in the doctrine of ijma‘ is the claim for the infallibility of the
umma. Even though some scholars tried to establish the authority of this source with the texts
from the Quran, it is hard to believe, and even harder to establish that the earliest generations
of Islam had the idea of infallibility of the umma. Thus, Abii Hashim and al-Ghazali refuted

22 This is not to

the arguments for the authority of ijma‘ based on abovementioned verses.
say that the earliest generations of Islam did not see themselves in a specific status. They
thought that they represented the truth, or more precisely that they had it, since they had the
last revelation. One cannot fail to see, also, that they were motivated by this revelation,
which also has certain passages that give a special status to the followers of the prophet
Muhammad. However, the first generations were far from having a theoretical idea of an
infallible umma directly from those texts.**> It was rather a source invented out of need. The
question remains why and when did the scholars invent the idea of the infallibility of the

umma and what was the need for infallibility? What does it mean? In which matters was the

umma infallible and who represents the umma?

22 Tbn al-Murtada, Minhaj al-Wusiil, 560.

#23 Schacht claims that the idea of infallible umma was so natural that the question of foreign influence, which
he likes much to explain the origins of Islam as much as possible, does not arise. It seems that Schacht confused
truth claim of Islam and theoretical idea of “infallible umma.” Schacht finds the theory of scholarly consensus
more interesting and deserving a careful analysis, though he does not suggest anything for how and why he
differentiates these two kinds. See Schacht, Origins, §3.
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The rise of the idea of the infallibility of the umma has been taken for granted in
modern scholarship. Schacht and those who followed him were of opinion that the idea of
general consensus of community arose naturally without foreign influence, but the idea of the
consensus of scholars originated from the principle of “opinion prudentium” in Roman
law-the view shared by those who enjoy good judgment in a certain area, prudence being
characteristic of equitable and reasonable judgment-.*** Schacht claimed that it was
al-Shafi‘t who formulated ijma‘ as the strict unanimity of the umma on certain fundamentals

and rejected the idea of an ijma‘ limited to scholars’.**

In the literature of usul al-figh, if we put aside some verses praising the Muslim
umma,*® the main source providing authority for ijma* and the idea of the infallibility of the
umma is hadith, especially the hadith that says “my community does not agree on error.” To
know when exactly this phrase began to circulate among people would provide us also
beginnings of  “the theorization of the infallible umma.” Such a hadith does not appear in

the works written in the 2"%/8"™ century. The closest narration to such an idea is possibly what

al-Shaybani narrates from the prophet as “what Muslims consider as good is good according

24 Schacht, Origins, 83. See a longer discussion in Naqshebandi, The doctrine of ijma°, 53-55.

42 Schacht, Origins, 90-93.

426 Some usill scholars have also contested expressing these verses as valid evidence. al-Juwaynf says all the
textual evidence concerning ijma‘ is far from establishing a certain validity. See Juwayni, al-Burhan, 262.
Following is the list of these verses: 2:143 (We appointed you as a middle umma); 4:115 (Whoever follows a
way other than the way of believers); 3:110 (You are the best community raised up for all people); 31:15
(Follow the way of him who turns to me); 9:16 (take no friends except Allah, his messenger and the believers);
22:78 (You be witness for mankind); 57:19 (those who believe in Allah and his messenger are the sincere and

the witnesses)
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to Allah”427, which later became one of the main narrations shown as evidence in the
literature.  Al-Shaybant is also reported to have mentioned “What Muslims see as good” as
one of the sources of Islam, which was also used by al-Jassas to attribute the idea of universal

consensus (ijma ‘ ahl al-a ‘sar) to al-Shaybant.***

Malik does not mention such a hadith in his hadith compilation. Al-Shafi‘1 says that
“the majority of scholars do not agree on something against the sunna of the prophet, nor on
error,”**’ but does not attribute this idea to the prophet. Al-Shafi‘T’s interlocutor, possibly
Ibrahim b. ‘Ulayya (218/832),"" in Jima* al-‘ilm claims that he considers ijma‘ as “the
agreed upon sunna” for which there is no possibility of error, and it does not stem from ra’y.
However, he does not relate a prophetic report for this idea. One of the earliest compilers of
hadith, Ibn Abi Shayba (235/850) narrates a similar phrase in four different narrations all
from Ibn Mas‘dd in which Ibn Mas‘dd answers a question about what to do during great
divisions among the community as “You should stick to the community. Allah does not allow
the community of Muhammad to agree on misguidance.””' Some other compilers including

Ahmad b. Hanbal (241/856)*?, Darimi (255/869)*°, Abu Dawud (275/889)**, Tirmidhi

427 Malik, al-Muwatta, “al-Shaybani’s narration”, I, 91.

% al-Jassas, al-Fusal, 111, 271.

¥ al-Shafi‘i, Risala, 471.

0 See El Shamsy, From tradition, 53-4.

! Tbn Abi Shayba, Musannaf, V11, 456, 508, 516, 551,
2 Ahmad b. Hanbal, Musnad, TV, 200. In these versions of the narration, the prophet is reported to have
prayed Allah not to let his umma agree on misguidance and his prayer was accepted.

433 Darimi, Sunan, 1, 200.

4 Aba Dawud, Sunan, IV, 98.
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(279/892)** narrated hadiths having similar meanings from the Prophet Muhammad;
however, the exact version that became famous in the literature of usil al-figh was narrated
in Ibn Ma‘ja’s (273/887) Sunan.”*® Interestingly, the other hadith, “What Muslims consider
good is also good according to God,” was narrated as the words of Ibn Mas‘tid by many
scholars including Ahmad b. Hanbal,**’ which seems more likely, that is, that Ibn Masud is
the ultimate source of this statement.** Beginning with al-Jassas, many usiil scholars have

mentioned the hadith both from the prophet and Ibn Mas‘ad.**

All these approve that the
central narrations used as evidence for the authority of ijma‘ were not in circulation in the
first two centuries, when the idea of infallibility of community arose. This idea was not based

on textual evidence, rather later scholars used textual evidence for establishing retroactive

basis.

3 Tirmidhi, Sunan, 1V, 36.

¢ Tbn Maja, Sunan, 11, 1303. The exact wording is as follows, “My community does not agree upon
misguidance.”

47 Ahmad b. Hanbal, Sunan, V1, 84. Later, in the 4th/10th century, al-Bukhtari al-Baghdadi (339/952), Ibn
al-A‘rabi al-Basr1 (340/953), al-Tabarani (360/971), al-Kalabadhit (380/990), and Hakim al-Nisaburt (405/1015)
also relate these words from Ibn Mas‘td. See Abti Ja‘far al-BukhtarT al-Baghdadi, Majmii‘, 136.; Ibn al-A‘rab1
al-Basri, Kitab al-Mu ‘jam, 11, 443.; al-Tabarani, al-Mu jam al-awsat, 1V, 58.; al-Kalabadhi, Bahr al-fawaid,
150.; Hakim, al-Mustadrak, 111. 83. The earlieast sources that relate this hadith from the prophet other than
al-Shaybant’s account go back to the early 5th/11th century such as Abu al-Muzaffar (483/1090), al-Intisar li
ashab al-hadith, 27.

% Famous Hanafi al-Zayla‘T (762/1360) was also of opinion that the hadith belonged to Ibn Mas‘@id, not to the
prophet. See Zayla‘l, Nasb al-raya, 1V, 133-4. After a long analysis of this hadith, al-LaknawT concludes that
the only chained transmission attributing the hadith to the prophet was narrated through Anas b. Malik.
However, a narrator, Sulayman b. ‘Amr al-Nakha‘T is accused by all as a liar who used to fabricate hadith;
therefore, attribution of this hadith to the prophet is false. See ‘Abd al-hayy al-Laknawi, al-Ta ‘lig, 1, 630-34.

49 al-Jassas, al-Fusil, IV, 227.; Ibn Hazm rejects its attribution to the prophet, but accepts it as a mawquf
hadith from Ibn Mas‘lid as an evidence of the type of ijma‘ that makes its deniers non-Muslim. See Ibn Hazm,
al-Thkam, VI, 19. Abu Ya‘la (458/1066) does not bother to mention the source of narration and transmits it in

passive form ‘ruwiya’. See Ibn al-Farra, al- ‘Udda, 1V, 1076.
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Al-Khayyat discusses the infallibility of the umma and assigns it to umma in “what
the umma narrates from the prophet.” He asks a rhetorical question to Ibn Rawandi whether
he accepts this doctrine and answers himself that he has to accept it, because of the doctrine
of the infallibility of the imdm who is a member of umma.*® This idea becomes the
foundation for reconciliation the doctrine of ijma‘ with the doctrine of imama in Shi‘T
tradition beginning with the fourth/tenth century. The rich discussion provided by al-Khayyat
in al-Intisar shows us an important relationship between the idea of tawatur and ijma‘; hence

a key factor laying in the joint origins of the idea of infallible umma in kalam and figh.

D. Attacks on the Authority of [jma‘

In the first half of the third hijrT century, the theory of ijma‘ as probably established
by some rationalist ‘Iraqis received serious criticisms including the core idea of ijma“, i.e.
infallibility of the umma, an idea al-Shafi‘T was not against. There is enough evidence that
the theory of the infallibility of the umma was well established during the time of al-Nazzam,
a contemporary of al-Shafi‘t who makes no reference to al-Shafi‘i, but does mention the
hadith “my community will not agree on error.” It means that this saying was in circulation,
but was considered as a prophetic hadith in the first half of the third hijrT century. Ibn
al-Rawandt (298/911) is said to have indicated that except for al-Nazzam (ca. 230/845) and

his followers, all of the Mu‘tazila accepted “it is not possible for umma to agree on error.”**!

0 al-Khayyat, al-Intisar, 94-95.
1 al-Khayyat, al-Intisar, 94; Tbn Rawandi, Kitab fadaih al-Mu ‘tazila, ‘reconstructed by ‘Abd al-Amir
al-‘Asam’, 136.
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One of the most repeated sentences in the literature of Sunni legal theory when the authority
of ijma‘ is discussed is that “al-Nazzam, khawarij (secedes) and some of rawafid (shi‘a) deny
the authority of ijma‘.” In addition to his denial of qiyas, Ibrahim al-Nazzam is well-known
for his denial of ijma‘.*** As for the reason, since we do not have the direct words of
al-Nazzam, different explanations have been suggested. al-Nazzam is said to have denied the
possibility of a true consensus on a matter that is not known by necessity.”*** Even if it was
possible, according to what is reported view of those who deny the authority of ijma‘ in the
literature, since all the participants are individually liable to error, they could all also agree on
error.*** The closest source that provides his thoughts on the matter is al-Jahiz’s writings,
where al-Nazzam said that it is possible for the Muslim community, as is for other earlier
communities, to agree on error, despite what had been narrated in the hadith.*** Furthermore,
in respect to ijma‘, al-Nazzam argues that the way in which the Quran was transmitted was
exactly the same as with earlier revelations. Al-Khayyat (298/910) reports from Ja‘far b.
al-Mubashshir (234/848) that he accepts kitab, sunna and ijma‘ as the sources of his legal

thought in his books. However, according to what Ibn Rawandi reports, Ja‘far did not

consider ra’y-based-ijma‘ valid. Ja‘far, Ibn Rawandi claims, accused the companions and the

42 See the second chapter of this dissertation.

443 al-Shawkani, Irshad al-fuhil, 1, 194. Some mentioned al-Qashani from deniers. See ‘Abd al-‘aziz
al-Bukhari, Kashf al-asrar, 111, 373.

4 <Abd al-‘aziz al-Bukhari, Kashf al-asrar, 111, 374. The claim that ijma‘ actually refers to a text was also
rejected by the deniers, because in this case, they argued, the text would be the source, not ijma‘. see ‘Abd
al-‘aziz al-Bukhari, Kashf al-asrar, 111, 374.

5 al-Sharif al-Murtada, al-Fusil al-mukhtara, 239. Since Sharif cites al-Nazzam’s thoughts directly from

al-Jahiz’s work, especially from Kitab al-futya, I consider these citations reliable.
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successors with erring, because they agreed on the beating of wine-drinker.**® al-Khayyat

(298/910) himself also sees ijma‘ as a valid source, yet without giving much detail.**’

In the Shi‘T tradition, the development of the theory of consensus followed a
somewhat discursive process. We should also distinguish Zaydis from Imamis and Isma‘1lts.
Zaydi scholars were among the earliest supporters of ijma‘. The Zayd1 scholar al-Qasim b.
Ibrahim al-Rass1 (246/860) gives an overarching authority to ijma‘ over other sources of
reason (‘aql), kitab, and rasiil. He argues that it is ijma‘ that divides agreed upon usil of
these sources from disagreed furi‘ part of them.**® Al-Natiq bi-al-Haqq (424/1033) also
discusses the theory of ijma‘ in his ustil work and supports its authority extensively following

the authority of Ab@i Hashim al-Jubba’ (321/933) and Abu ‘Abd Allah al-Basii (369/979).*

However, for Shi‘T-Imamis, this theory was difficult to accept, but was impossible to
reject at the same time for Shi‘ts. Apparently, despite certain positive implications in the third
hijrT century, the initial response was rejecting the theory that transfers the singular authority
of the imam to the whole community; however, they faced the criticism that they cannot
reject the idea, because the imam was also a member of the umma.*® This criticism is

apparent in al-Khayyat’s language. He asks Ibn al-Rawandi a rhetorical question that is

46 1bn Rawandi, Kitab fadaih al-Mu ‘tazila, ‘reconstructed by ‘Abd al-Amir al-‘Asam’, 132.
447 al-Khayyat, al-Intisar, 90.

M8 al-Qasim b. Ibrahim, Majmii, T, 631-32.

9 al-Natiq bi-al-Haqq, Yahya ibn al-Husayn, al-Mujzi fi usil al-figh,1, 405-40; 111, 5-205.
40 a]-Fadl b. Shadhan mentions ijma‘ when he refutes the opinion on the lowest limit of dowry (mahr) as 10
dirham that this opinion does not rely on kitab, sunna, or ijma‘. He also criticizes the claims of ijma‘ by his
adversaries by saying that they make this claim, but they are actually in disagreement. See al-Fadl b. Shadhan,

al-Idah, 249.
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whether he accepts this doctrine and answers himself that Ibn al-Rawandi has to accept it,
because of the doctrine of the infallibility of the imam who is a member of the umma.*"
This idea becomes the foundation for the reconciliation of the doctrine of ijma‘ with the

doctrine of the imama in the imami school of Shi‘a beginning with the fourth/tenth century.

In one of the earliest Shi‘T-Imamt usil sources, al-Tadhkira, al-Shaykh al-Mufid
(413/1022) does not mention ijma‘ among the sources of law. The text editor explained this
with the fact that al-Shaykh al-Mufid did not consider ijma‘ as an independent source.*’*
However, al-Shaykh al-Mufid does mention the concept of ijma‘ on various occasions, for
instance he claims that through ijma‘ it should be evident that ‘Umar appostated once due to
his suspicion about the prophethood of the prophet Muhammad during the Khaybar event
and that through ijma‘ Aba Bakr confessed the invalidity of his caliphate by saying that he
needed guidance from other people, while the umma agreed that the imam does not need

another imam.**>

Another Shi‘T scholar from the late fourth and early fifth hijrT century, al-Sayyid
al-Murtada (436/1044) does mention ijma‘ and even reconciles it with the idea of the imama

and discusses matters relevant to ijma‘ to the same extent as in al-Jassas’s discussion. He

41 al-Khayyat, al-Intisar, 94-95.

2 See al-Shaykh al-Mufid, al-Tadhkira, 7 and 28.
433 al-Sharif al-Murtada, al-Fusil al-mukhtdra, 25. al-Mufid claims that umma agreed on that an imam does not
need another imam, whereas Abt Bakr confessed that he was in need of guidance of other people. Also umma
agreed upon that whoever confesses a suspicion about the prophethood of the Prophet Muhammad becomes
unbeliever and they also agreed upon that in narration ‘Umar confessed that he doubted about the prophethood

of the prophet when he promised to go Mecca, but they could not during the treaty of Hudaybiya in 628.
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points out that one should refrain from making arbitrary claims of ijma‘ if there is
disagreement.*>* According to him the difference between them [Shi‘a] and the people of
al-ijma‘ is in reasoning (fa fil) and evidence.”® Another Shi‘l scholar of the fifth century,
al-Shayk al-Tiist (460/1067) mentions ijma‘ as added by some people to the fundamental
sources in usil al-figh and repeats what al-Sayyid al-Murtada theorized earlier in reconciling

ijma‘ with the imam.**°

From Shi‘T schools, Isma‘ilis are generally represented as having rejected the theory
in its entirety. One of the most extensive accounts for the counter-proofs of the deniers of
ijma‘ from the gap period is provided by al-Qadi al-Nu‘man (351/962) in his lkhtilaf usil
al-madhahib. In his critiques, he targets first the ambiguity of the meaning of umma that
could mean a particular group or even only one person.*”’ Then he goes on to explain the
umma with Ibrahim, since he is described as umma by himself in the Quran,® and his
blood-related descendants among whom the Prophet Muhammad and his descendants, the
imams, of course.*” Even though al-Qadi al-Nu‘man's harsh language toward the defenders
of jma‘ implies that he is against the theory in its entirety, what he does is to reconcile the
established theory based on the theory of the imama by reinterpreting the meaning of the

umima.

434 al-Sayyid al-Murtada, al-Dhart‘a, 1, 143.
43 al-Sayyid al-Murtada, al-Dhari‘a, 1, 605.
4% al-Shaykh al-Tisi, ‘Udda al-usil, 1, 37
7 al-Nu‘man, Ikhtilaf, 84-5.

*¥ The Quran, 16:120: “Abraham was an umma obedient to Allah, by nature upright, and he was not of the
idolaters”

9 al-Nu‘man, Ikhtilaf, 98-9.
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By the end of the gap period, it appears that the authority of ijma‘ was
overwhelmingly established among the majority of schools and/or independent scholars.
Shi‘1 scholars who had rejected or had been reluctant to accept this doctrine, had to reconcile
it with their own source methodology due to the great influence of the supporters of ijma‘
and the theoretical basis of ijma‘. Ibrahim al-Nazzam from the Mu‘tazila was the only one

who rejected the theory in its entirety.

E. Different types of ijma‘: Those who constitute [jma‘

In the works of the 9™ and 10™ centuries, we see discussions on whether every
member of the umma is meant in the doctrine of ijma‘ al-umma or whether the
scholars/mujtahids represent the umma. Is ijma‘ restricted to the companions or Muslims of
every age? Should every person from ahl al-qibla taken into account in ijma‘ both those who
follow the truth and those who follow the innovation? Can only one person constitute ijma‘?
In what follows, we will examine how the scholars of the gap period discussed these

problems.

As it is clear from al-Shafi‘T’s writings, during his time the types of ijma‘ were
preserved consensus of everyone on jumal al-fard’id a concept close to mutawatir in
meaning, the consensus of the companions, and the consensus of the majority of scholars in
different cities of Muslim world. We see that discussions continued over these types and new

topics were added to the topic throughout the 9™ and 10" centuries.

The debates over the participants in ijjma‘ are related, in one way or another, to the

definition of the umma or jama‘a. The idea of the infallibility of the agreement of the umma
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began with the idea that one should not contravene the umma. Accordingly, the question of
who represents the umma also mostly determines who has the authority in expressing the
orthodox beliefs and practices in Islam. Therefore, even those who rejected the theory of
jma‘ altogether, al-Qadt al-Nu‘man for instance, had to reformulate the definition of umma.
After attacking the ways that the supporters of ijma‘ interpreted the concept of umma in the
verses and prophetic reports they brought up as evidence, he concludes that the umma and
jama‘a are the certain descendants of the Prophets Ibrahim, Isma‘1l and Muhammad, namely
the imams, based on what he narrates from the Imam Ja‘far b. Muhammad.*® His early
contemporary al-Ka‘bt (319/931) defines umma as those who confess the prophethood of

461

Muhammad and regard his teachings as true.” While a group from ahl al-hadith reportedly

defined umma as those who believe jumal al-faraid.**

In the first half of the third hijrT century, we see an emerging restrictive response,
similar to what we have seen in al-Shafi‘T’s argumentation, toward suggested types of ijma°
by rationalists of ‘Iraq. Al-Shafi‘T was opinion of restricting “actual” 1jma‘ with jumal
al-faraid, though he considered the inferred shared opinions of the earlier scholars of cities as
valuable, he refrained from labeling it as ijma‘. Ahl al-hadith, going along similar lines, was
inclined to restrict the theory of iyma‘. Al-Kinani (240/854) mentions ijma’ of the
companions of the prophet several times in al-Hayda where he compiles his debates with

Bishr b. Ghiyath al-Marist (218/833), as a source one should not contradict after the kitab

40 al-Qadi al-Nu‘man, Ikhtilaf usil al-madhhahib, 89-104.
1 al-Khatib al-Baghdadi, al-Farg, 141-42.
42 al-Khatib al-Baghdadi, al-Farq, 141-42.
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and the sunna.*®® Ahmad b. Hanbal (241/855) is said to have held that ijma‘ is the consensus
of the companions, since after them no consensus occurred.*®* He even went beyond that and

e . g . . 4
labeled those who claim ijma‘ on individual cases as liars.**®

However, the broader theory of consensus entailing all scholars or a majority of them
seems to have found supporters outside the rationalists of ‘Iraq, as well. Eventually, this type
of ijma‘ determined the standard definition of ijma‘ in the later legal theory. Though
considered from ahl al-hadith, al-Qasim b. Sallam (224/838) and al-Harith al-Muhasib1
(243/857) mention ijma‘ in the sense of the inferred agreement of the majority of scholars.*®
Also, we see a concrete example of the use of “the consensus of the umma” in al-Muhasib1’s
writings, where he accuses a group of reciters (al-qurra’), ascetics (al-nussak) and some
khawarij as “rebels” with renouncing “the ruling of the umma.”*®” Al-Jahiz’s (255/869)
writings have enough evidence for the idea of “the consensus of the umma” in general

4
terms. o8

Another discussion on the participants in ijma‘ that continued during this period was
concerning the claim on the consensus of Madina and Hijaz. As we mentioned above,

al-Shaybant and al-Shafi‘m were the ones who criticized this claim in the second half of the

463 al-Kinani, a/-Hayda, 58

44 Ahmad b. Hanbal, al- ‘Agida, 123.
“% bn Hazm, al-Ihkam, 1V, 188.

466 a]-Qasim labels considering non-Arabs as a whole in the category of ahl al-kitab by the scholars as ijma‘ see
al-Qasim b. Sallam, Amwal, 651. and al-Muhasib1 mentions that there is a consensus about abrogation of the
prohibition of war during the haram months see Muhasibi, Fahm al-Quran, 435 and 461.

7" al-Muhasibi, Makdsib, 92.

48 al-Jahiz, al-Bukhald, 17.
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second hijrT century. Though it is known more with Malik, this claim goes back to the
successors’ (7Tabi ‘tin) era and became an established way of argument among Madinan
scholars in the early second century. In the third century, we see some supporting ideas from
the followers of Malik for Madinan consensus and some others for hijazian consensus.
Sahntn (240/854), the compiler of al-Mudawwana, stipulated that Meccans and Madinans
together constitute ijma‘.*® Somewhat surprising support to the consensus of Hijaz was
given by the famous traditionist al-Bukhari (256/870). He discusses the topic in his Kitab
al-i ‘tisam and remarks that the scholars should agree on what has been agreed upon in Mecca
and Madina.”’’ In this sense, al-Bukhari saw that the general ijma‘ can occur only through

accepting normative value of hijazian ijma°“.

As time went on, Malikt scholars had to face the critiques by the supporters of the
general theory of ijma‘ and seemingly were forced to interpret Madinan consensus somewhat
less authoritative than general consensus. Apparently, there appeared a disagreement with
respect to authority of Madinan consensus. A group of scholars continued to consider it as
authoritative such as the Basran scholar Ahmad b. al-Mu‘adhdhal (between 231-40/846-54),
who was a follower of Madinan scholar ‘Abd al-Malik b. al-Majishiin (213/828), the famous
jurist of Madina in his time Abii Mus‘ab Ahmad b. Abi Bakr (242/856),  Abi al-Hasan ibn

abl ‘Umar (352/963), and a group of Maghribi (northwest African and Andalusian)

% Tbn Hajar, Fath al-bari, XV, 242-3.
470 Bukhari, Kitab al-i ‘tisam, bab 16.
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Malikis.*”" As early as the early third century, Malik’s followers seem to have begun
classifying Madinan consensus into two kinds as transmission-based and ijtihad-based
consensus, and majority of Malikis including the Egyptian jurist Yahya b. Bukayr
al-Makhziim1 (231/846), another Egyptian Abu Ya‘qiib al-Razi (304/916), Andalusian jurist
al-Qadt Abu Bakr b. al-Salim (367/978) , and Baghdadi judge Abi Bakr al-Abhar1 (375/985)

472 This shift can be seen

have not mostly argued for the authority of the latter since then.
clearly in the writings of Aba ‘Ubayd al-Jubayri (378/988) in his al-Tawassut,'”> and Ibn
al-Qassar (397/1007) in his al-Mugaddima,””* Qadi Abd al-Wahhab (422/1032) wrote a
treatise in which he defended the theory of general consensus against attacks on its authority
due to the fact that it relies upon solitary reports. He concluded that its authority is based on

. . . . . . 4
collaborative narration in doctrine even if not in text,*”

a point crystallized concerning the
authority of ijma‘ in the more mature ustil manuals, such as those of Ghazali (505/1111) and

Amidi (631/1234). Al-Jassas sees this claim for Madinan consensus as a later innovation that

had not existed even during the time of the successors.*’®

Despite his strong arguments, al-Shafi‘T’s suggestion of restricting ijma‘ to the
strictest sense of 1jma‘ was apparently not accepted even by his followers, the scholars rather

discussed 1yjma‘ in broader terms. Even Zahiris of the second half of the third centuries,

471 al-Qadi ‘Abd al-Wahhab, Jjma ‘u ahl al-Madina, “in al-Mulakhkhas in al-Mugaddima”, 255.
472 al-Qadi ‘Abd al-Wahhab, Jjma‘u ahl al-Madina, 254.

473 al-Jubayri, al-Tawassut “in al-Mugaddima”, 212.

7% Tbn al-Qassar, al-Mugaddima fi-al-usiil, 45-48, 75-80, and 159-66.
473 al-Qadi ‘Abd al-Wahhab, Ijma‘, “in al-Mugaddima”, 275-76.

476 al-Jassas, al-Fusil, 111, 322.

196



who were influenced by the writings of al-Shafi‘t by and large and who went further in
restricting ijtthad by rejecting analogy altogether, seem to have criticized al-Shafi‘T’s
approach for not giving its deserved role to ijma‘ in his theory.*’’ In Zahiri understanding
ijma‘ has to be based on reports, more precisely restricting ijma‘ to the companions’ era
and rejecting the idea of ijma‘ of every age. ZahirT evidence for restricting ijma‘ with the
companions is in parallel with their general historicity claim that is the verses that signal out
infallibility of the umma were revealed about the companions directly, whoever say that they
are more general than that should establish evidence.*”® Tbn Hazm states that ijma‘ occurs in
only evident things (jumal al-faraid) such as five daily prayers or fasting in Ramadan; he
rejects the idea that ijma‘ might occur in individual cases for the things a contradicting
opinion is not known and labels those who make such claims as liars.*”” He also points out
Bishr b. Ghiyas al-Marist and al-Asamm among the earliest scholars who were attacking this

. 4
idea.*®?

Ibn Surayj (306/918) clearly indicates that the participants of ijma‘ are the scholars,

481

not the lay people.”®' His disciple Abai Bakr al-Sayrafi (330/941) repeated this argument.*™*

However, it was Ibn Surayj who went against the restriction of the eponymous figure of

al-Juwayni, al-Burhan, 40.

478 al-Khatib al-Baghdadi, al-Faqih wa-al-mutafaqqih, 1, 427.
*” Ibn Hazm, al-Thkam, IV, 188-90.

*0 Ibn Hazm relates Ahmad b. Hanbal’s words against Bishr and al-Asamm in the exactly opposite meaning as
those who made such ijma‘ claims; however, Ibn Hazm defends them against this accusation. See Ibn Hazm,
al-Thkam, TV, 188-89.

1 1bn Surayj, al-Wada’i * li mansus al-shara’i‘, 11, 274.

482 al-Zarkashi, al-Bahr al-muhit, 111, 514.
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Shafi‘1 school with his independent and interesting idea that even with one scholar’s opinion
ijma‘ can be established, because he defines ijma‘ as the true opinion.*®® This is in parallel
with what was narrated from al-Nazzam. This is probably one of the most interesting
opinions from a Shafi‘l/proto-Sunni scholar of this period. The reconciliation of Shi‘1
scholars between the authority of imam and ijma‘ is relatively known more and outside from
shi‘ls only al-Nazzam has been cited for his defining ijma‘ " with any opinion based on a
valid evidence."*®* Ghazalt explains this definition of al-Nazzam, and Amidi follows it, with
trying to refrain from what had become common among scholars as "it is prohibited to

=n

contradict ijma‘"*® In other words, the effect of the word "{jma‘" became stronger than its
meaning to the extent that those who reject the common meaning had to load another
meaning to the word. Nevertheless, Ibn Surayj's definition needs a more detailed explanation,
since Ibn Surayj does not reject the common meaning of ijma°, i.e. consensus, and further, he
tries to establish the authority of ijma‘ with the same arguments of common supporters of the
doctrine of ijma‘. Ibn Surayj bases this claim on Abt Bakr’s declaration of war against Banii
Hanifa when they rejected his zakat request. [jma‘ was established, according to Ibn Surayj,
since Abii Bakr held the truth in his request.**® His example is meaningful. It seems that Ibn

Surayj was responding to an idea that had been already established. As discussed above, Shi‘l

scholars' used the idea of "holding truth" when they reconcile the authority of 1yma‘ and

83 Tbn Surayj, al-Wada’i * li mansis al-shara’i ', 11, 274.

484 al-Ghazali, al-Mustasfa, 1, 137.;

485 al-Ghazali, al-Mustasfa, 1, 137.; Amidi, al-Ihkam, 1, 195. This explanation was also mentioned by Hanbali
scholars al-MaqdisT and al-Tuft see al-Maqdisi, Rawdat al-nazir, 1, 379.; al-Tufi, Sharh al-rawda, 111, 14.

6 Tbn Surayj, al-Wada’i * li mansis al-shara’i, 11, 275.
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imam, an idea that no one would disagree due to the result and purpose of consensus.
Similarly to what Ghazalt said about famous principle among scholars "not to disagree with
jma‘", equation of ijma‘ with "truth" and flipping its definition with its result had already
become common among scholars. Ibn Surayj was, probably, responding to Shi‘T argument by
accepting their general theory, but discerning his idea with an example taken from Abu Bakr

who was not a much-respected companion among the shi‘s.

Another discussion concerning the participants of ijma‘ was whether scholars who
have “heretic” beliefs should be included among the participants of ijma‘. This discussion
existed already in the writings of al-Shafi‘Tt who asked his interlocutor whether the khawarij,
the only group that denied the punishment of stoning, should be considered as a part of
umma in ijma‘ claims. His interlocutor tends to include them as the participants of ijma‘ and

7" This discussion continued

al-Shafi‘T seems to have held that they are part of the umma.*®
in the following two centuries and we see that two distinctions were made on the basis of
heresy and unbelief, and kalam and figh. Some scholars saw that as long as a scholar
certainly did not become an unbeliever, he should be considered in ijma°, since he would be
still from ahl al-hall wa-al-‘agd whose report about himself is acceptable.”® Aba Mansir

al-Maturidi (333/944) claimed that “Ahl al-sunna says that the approval or disapproval of the

innovators, Qadarts, Rawafida, and Khawarij are not considered in ijma‘ on a legal topic,

BT a1-Shafi‘t, Jima* al-ilm, 25.

488 al-Zarkashi, al-Bahr al-muhit, 111, 515.
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»#9 Zarkashi claims that this opinion has

even they are considered in a theological topic.
been narrated from the eponymous scholars including Malik, al-Awza‘l, Muhammad b.
al-Hasan and of ahl al-hadith, which is unlikely since such a distinction does not appear
during their times.*® Abu Hasan al-Ash‘ari points out two different opinions on whether
disagreement of people of astray (akhl al-ahwa) should be taken into account in ijma‘ claims;
on consensus after a disagreement, and whether ijma°“ is possible if there is a disagreement on
a similar case in his Magalat al-Islamiyyin.*' Abu Bakr al-Sayrafi (330/941) repeats the
attitude toward excluding heretics from the participants of ijma‘ based on the fact that those
group are not qualified to be considered in ijma‘ on a legal matter.** Al-Qadi al-Nu‘man
also points out that due to its purpose, one cannot claim that the community of error (ahl
al-batil) can be considered among ijma‘ participants, because ijma‘ leads to truth and the
community of error cannot have it.*”> However, he questions this inherent claim of the
supporters of ijma‘ and criticizes how they label certain groups with heresy and legitimize

their judgments against those through ijma¢.**

The majoritarian consensus was one of the discussions of the time. As indicated
earlier, al-Shafi‘T's interlocutor did not insist on the strict consensus in which every member

of umma participated. Al-Shafi‘T was criticizing this attitude due to the fact that minority

489 al-Zarkashi, al-Bahr al-muhit, 111, 515.
490 al-Zarkashi, al-Bahr al-muhit, 111, 515. Also al-Jassas states that he has not heard any opinion regarding this
topic from earlier scholars in the madhhab. See al-Jassas, al-Fusil, 111, 293.

Y1 al-Ash‘ari, Magalat al-Islamiyyin, 11, 357-8.

2 al-Zarkashi, al-Bahr al-muhi, 111, 515.

43 Qadi al-Nu‘man, Ikhtilaf usil al-madhhahib, 104.

% Qadi al-Nu‘man, Ikhtilaf usil al-madhhahib, 107-8.
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might have the truth. From proto-Sunnis, Muhammad b. Jarir al-TabarT (310/923) is reported
to have held that if there is only one contradicting scholar to the rest of the scholars, this
contradiction is not taken into account and the opinion of the majority establishes ijma‘.*
Apparently, based on this definition of ijma°‘, al-TabarT claims that al-Shafi‘T contradicted
with more than four hundred ijma‘ cases.*® Another form of majoritarian ijma‘ as accepting

ijma‘ of the first four caliphs is reported from a proto-Hanafi judge Aba Hazim.*’

Al-Jassas rejects the idea of majoritarian consensus and calls those who accept it hashaw.*®
Al-Qadt al-Nu‘man also mentions majoritarian consensus and labels those who accept as "the
majority of the hashawiyya and nawasib."*”” Since ahl al-hadith and zahiris tend to restrict
ijma‘ with the age of companions, those who accept majoritarian consensus should have been
a different fraction. Even though al-Qadi al-Nu‘man seems attributing the idea to the

majority of proto-Sunnis with the term "nawasib," it is not clear who were those people

mentioned by both al-Jassas and al-Qadr.

In the first half of the fourth hijrT century, another Al-Shafi‘1 al-Khaffaf (d. between
340-60/952-70), reportedly a disciple of Ibn Surayj, lists out different types of ijma‘ in six

categories:

The first one is 1jma‘ in which lay people and scholars are equal such as the

5 Ibn Hazm, al-Ihkam, IV, 145.

4% Ibn Hazm, al-Ihkam, IV, 189.

Y7 Jassas, al-Fusil, 111, 301-02.

48 al-Jassas, al-Fugsil, 111, 315.

9 Qadi al-Nu‘man, Ikhtilaf usil al-madhhahib, 109.
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number of prayers and units (raka‘at) of each prayer and fasting Ramadan.The
Second one is ijma‘ of scholars, lay people are not considered in this kind such as
ijma‘ on the amount of blood money (diya) and on the amount of blood money of a
concubine is half of the amount of blood money of free woman. The third one is the
ijma‘ of the companion(s) that occurs through both saying and practice. The fourth
one is their ijma‘ on a mater based on ra’y. The fifth one is ijma‘ of every age (ijma"*
al-a‘sar.) The sixth one is when a companion expresses an opinion and this spreads to

the extent that an opponent of this idea is not known and it becomes ijma‘.””

It appears that in the fourth century these categories, though probably having a
hierarchy, were commonly accepted. The most detailed examination of the fourth century
was provided by al-Jassas. In his examination, he points out different attitudes of jurists and
theologians, as well. Al-Jassas states that authority of [jma‘ of the first generation is accepted
by all jurist and majority of theologians.”®' Ijma‘ of the every age is accepted by Hanafis and
most of the other jurists.’®® He states that there are two general types of ijma‘ the first one is
yjma‘ on jumal al-faraid in which both scholars and lay people participate and the second one
1s yma‘ of the scholars.”® Al-Jassas also mentions that he has not heard a discussion from

early Hanaft authorities on whether “people of aberration” (ahl al-dalal) should be

%" Abii Bakr al-Khaffaf, al-Agsam wa-al-khisal, 7b. (I would like to thank to Ahmed Shamsy who shared his
edition in progress of this manuscript with me)

O al-Jassas, al-Fusil, 111, 257.

302 al-Jassas, al-Fusul, 111, 271.

39 al-Jassas, al-Fusil, 111, 285.
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considered in ijma‘ or only “people of truth” (ahl al-hagq) should be considered.”™ It
indicates that this discussion was introduced by non-hanafis during the gap period. Also, it
seems that restricting participants of ijma‘ with orthodoxy became prevalent, because
al-Jassas shares the opinion of his predecessors that we mentioned earlier on this topic.
Al-Jassas rejects the idea of ijma‘ of the majority with strong words attributing this idea to
al-hashaw.”” He states that if this agreement is not unanimous, the truth might be with the
minority which completely invalidates inherent truth claim of ijma‘.’*® Al-Jassas discusses
al-Khaffaf’s third and fourth categories, albeit in a broader sense not restricting with the
companions and concludes that ijma‘ might be based on report as well as on ra’y.”"’ He also
discusses the sixth category of al-Khaffaf that opinion of a companion upon which no
disagreement transmitted can be considered ijma‘ and narrates the disagreement of Hanafi
scholars within the madhhab concerning the topic. According to Abii Hasan al-Karkhi (340/
952) this idea can be traced in the rulings of Abu Yusuf, but al-Karkht does not see it as a
valid principle, while Abli ‘Umar al-TabarT and Abi Sa‘id al-Barda‘l mentions this as a valid

principle to the extent that it overrides analogy in the hierarchy.’”®

In the late fourth/tenth century, ijma‘ became the common term for any scholarly

9% al-Jassas, al-Fusil, 111, 293.
305 al-Jassas, al-Fusil, 111, 315.
396 al-Jassas, al-Fusil, 111, 315.
07 al-Jassas, al-Fusil, 111, 277.
8 al-Jassas, al-Fusil, 111, 361-2.
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agreement in the matters of theology, law, exegesis of the Quran and even language.’” In the
fifth hijrT century it seems that there some suggestions for hierarchy among different types of
ijma‘ appeared in terms of the certainty value of ijma‘. Pazdaw1 is said to have classified
ijma‘ into three levels. The first level which holds the degree of certainty (qgat ) like kitab or
mutawatir khabar is the consensus of the companions; the second level which holds the
degree of serenity (itmi’'nan) like mashur hadith is the consensus of later generations; and the
third level which holds the degree of probability (zan) like khabar al-wahid is the

. . 1
consensus upon on an ecarlier d1sagreement.5 0

One of the discussions related to ijma‘ was whether an ijma‘ could abrogate a
revelation-based ruling. Al-Qasim b. Sallam (224/838) does mention ijma‘ of both old and

' though he clearly indicates that

new scholars on abrogating the will to legal inheritors,”’
ijma‘ is just a sign of prophetic sunna here.’'> ‘Isa b. Aban (221/836), one of the earliest

Hanafi scholars who wrote on legal theoretical topics, sees that what people are on,”"> which

al-Jassas interpreted as 1jma‘, can be taken as a sign of abrogation between two contradicting

%% In his commentary of the Quran, Jami‘ al-baydn, Abii Ja‘far al-Tabari (310/923) says “All of umma, those
people of the commentary, agreed upon” (ajma ‘at al-umma min ahl al-ta’wil jami ‘an) to indicate a consensus
of exegetes. See al-Tabari, Jami‘ al-bayan, 1, 170.; Abu a-Fath al-Mawsili (392/1002) mentions the “ijma‘ of
ahl al-‘arabiyya” and sees it valid based on the hadith “my community shall not agree on error.” see al-Mawsili,
al-Khasais, 1, 190.; Baqillant (403/1013) also refers to “ijma “ ahl al-lugha” see Baqillani, Tamhid, 250.

> See al-Zarkashi, al-Bahr al-mubhit, 111, 493.

' In the Quran it is ordained that if one is about to die he should leave wealth to the parents and relatives see
2:180.

312 al-Qasim b. Sallam, al-Nasikh wa-al-mansiikh, 425.

513 . o
“wa-al-nasi ‘ala ahadihima”
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14 Even though one can claim that al-Jassas's argument about ‘Isa's opinion suffers

reports.
from strained interpretation, it shows, at least, two things: First, scholars saw a direct link
between what have become famous among people and ijma‘; second, ijma‘ gained an
authority to the extent that it could abrogate the Quran as long as ijma‘ is based on a text
during al-Jassas's time. In the late third century, it seems that abrogation of the Quran by
ijma‘, as long as ijma‘ is based on a text, was accepted, though there is evidence that there
were those who tried to refrain from calling it abrogation and preferred to say

“effacement.” !

F. The Role of al-Salaf on the Doctrine of Iyma*

We discussed the role of the idea of preserving what was emerged during the time of
the companions on developing a narration-based language in the religious sciences of
Islam in the second chapter.’'® One of the most important results of historical conflicts
beginning with the caliphate of ‘Uthman®'’ was emerging different groups who began to
accuse some of the companions of the prophet with apostasy or unbelief. It became a
common practice to curse on ‘All from the pulpit in Friday prayers during ‘Umayyads.

Khawarij accused both ‘Ali and Mu‘awiya, while Rawafida (Shi‘a) accused almost all

S1% al-Jassas, al-Fusil, 11, 290.

315 Abii Ja‘far al-Nahhas, al-Nasikh wa-al-mansikh, 744. al-Nahhas mentions that there are those scholars who
said that al-Mumtahina, 60:12 was abrogated by ijma‘ of the scholars. He also cites from Abu Hatim his
“effacement” (itlag al-tark) suggestion instead of abrogation.

>16 See Chapter III: The Role of Prophetic Authority Embedded in Reports

>'7 One can claim that it began with the problem who will be the leader of the community after the death of the
Prophet Muhammad, namely with the caliphate of Abt Bakr.
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companions except a few who supported ‘AIL.>'® This harsh attitude toward the companions
by both the political authority and certain groups caused a counter response appreciating the
first generation of Muslims in any cost. This response became a standard for normativity
claims in Islam and effected overall Islamic thought ranging from authority of narrations
from earlier generations to taqlid of earlier scholars that resulted in formation of schools. The
fact that the perfect community, utopic society in a sense, for Muslims was the first
generation of the Muslims who witnessed the revelation in the past paved the way for the
idea that the true understanding and interpretation of Islam was available to them. Therefore,
the true Islam, the orthodox Islam so to speak, means the pure and preserved teachings of
Islam as practiced by this generation. Al-Shaybant expresses this idea as follows: “No one
came more knowledgeable than the first-generation. All the knowledge belongs to them, since
they were more knowledgeable of the practice of the prophet, may Allah bless him and his

family, and closer to him in their effort than us.”"

This idea also affected the doctrine of ijma‘ in appreciation of al-salaf for the claims
of normative doctrines to the extent that some scholars argued that the consensus was truly
only possible limited to the time of the companions. As we mentioned earlier, some
suggested that even though al-Shafi‘T claims the opposite, the conditions that he brought up
for consensus actually indicate the consensus of the companions only. Here we will discuss

to what extent this idea was effective in emerging ijma‘ as a source and character of ijma‘

3% MalatT mentions Salman, Miqdad, ‘Ammar, and Abu Zarr. See Malati, al-Tanbih, 13.
> al-Shaybani, al-Hujja, 1, 290-91.
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between ijtihad and taqlid.

Al-Kinani (240/854) mentions ijma’ of the companions of the prophet several times in
al-Hayda where he compiles his debates with Bishr b. Ghiyath al-Marisi, as a source one

should not contradict after the kitab and the sunna.’”’

The famous theologian Abt Hasan
al-Ash‘art (324/936) provides a good example of the connection between the authority of
salaf and the idea of consensus in his treatise al-Risala ila ahl al-thaghr. In his treatise, Abi
Hasan al-Ash‘ar (324/936), claims that he lists out 51 agreements of the predecessors
(al-salaf) on the principles (al-ustil), upon which they were commanded to follow during the
time of the Prophet Muhammad.”®' Though the editor suggested that the term al-salaf is
used ambiguously. It appears from the title that with al-salaf, he seems to have meant the
companions and with al-khalaf he must have meant those righteous people who came after
this generation. Putting aside only a few of them, the principles that al-Ash‘ari claims
resulted out of consensus of the companions in this treatise are actually his theological
principles written in the form of “the first consensus”, “the second consensus” so on and so
fort. These principles are obviously written against the theological principles of Mu‘tazila or

Muslim philosophers. What al-Ash‘arT tries to do is to represent his theology as the same of

that of the companions; therefore, these principles, he argues, represent orthodox beliefs and

520 a]-Kinan. al-Hayda, 58

52U Ash‘ari, al-Risdla ila ahl al-thaghr, 117. This treatise was written, according to its author, in 268/881 (see
page 75.) the editor of the book says that this date must be wrong, since al-Ash‘arT was born in 260/873. The
editor argues in the introduction that this date might have been added deliberately by a late follower of
al-Ashm’arT or a Mu‘tazill to negate his theology, as opposed to what the orientalist scholar Alar says that this
date must be just a scribal error and the correct date might be 298 h. instead of 268h. Putting aside the reason of

this date in the treatise, both the editor and Alar agrees that it belongs to al-Ash‘arT.

207



those who do not follow them are heretic innovators. [jma‘ referring to the age of the
companions was being used again in al-Ash‘ar’’s language serving for the claim of the
orthodoxy in favor of a particular belief/opinion among different opinions of the later times.
Al-Ash‘arT does not even bother himself to support his claims with evidence for whether
these agreements actually occurred during the time of the companions. This might be due
largely to the fact that this treatise was written particularly upon request of the people of
al-thaghr, who already accepted his authority and were not probably eager to see that kind of
evidence. A similar use of ijma‘ al-umma together with apostasy claims appears in his

magqaldt al-islamiyyin a few times.”**

Al-Zarkashi gives a significant reason for excluding khawarij from the participants of
ijma‘: “they are not qualified to be considered in ijma‘, because they do not have a source to
derive from due to the fact that they accused our predecessors from whom we derived the

principles of our religion.”*

G. Conclusion

The first generation of Muslims after the Prophet Muhammad’s death did not have to
struggle with many questions regarding how their religions should govern their life, because
the majority of the answers were readily available due to the established practices and lack of

problems. However, the disagreements among people built up over time corresponding to the

522 Ash‘ari, Magalat, 143, 151, 477,
33 al-Zarkashi, al-Bahr al-muhit, 111, 493.
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dissolution of unity of the community after internal conflicts beginning with the caliphate of
‘Uthman along with the expansion of Muslims to the extent that certain things in the
established practices began to be challenged.  Disagreements began to appear even in
things on which establishing a second opinion should have been really difficult due to
constantly repeated practices such as the words in call for prayer, adhan, that must have had
been repeated five times a day.”** These significant differences reached over the line of what
had been respected as scholarly opinions. It was not uncommon to see one group cursing on
‘Al1, while another one claiming his divinity or prophethood. The civil wars among the
companions created the debate on the situation of the grave sinner, because intentionally
killing of a Muslim is considered a great sin. Since various groups accused different
companions, the reliability of the companions as a whole was questioned by some. Some
from later generations must have questioned how they could rely on the companions who
killed one another in what they transmitted from the prophet? Some Shi‘T groups apparently
extended this questioning to their reliability on the transmission of the Quran itself, since
even the first two caliphs, Abt Bakr and ‘Umar who usurped ‘Alt’s right for caliphate held
the power and must have altered the text of the Quran by adding certain passages or
removing certain others. These attacks created a backlash from the majority of the
community and established the idea of infallibility of the first Muslim generation who

witnessed the revelation as a whole in transmitting the fundamentals of religion including the

524 Shi‘a agree on to add “hayya ‘la khayr al-‘amal” after “hayya ‘la al-falah” in adhan as opposed to Sunns.
However, even in Sunni sources it is narrated that Ibn ‘Umar and ‘Al1 b. Husayn used to add this phrase. See
Malik, Muwatta, “Shaybani’s narration”, I, 55.; San‘ani, Musannaf, I, 464.; ITbon Abi Shayba. Musannaf, 1,
195-96.
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words of the Quran despite the fact that they might have been able to make mistakes or sins.
This idea was supported with the numbers of companions based on the fact that if one would
have tried to alter the religion, other would have prevented it happen, and it was motivated

with verses of the Quran praising this generation.

Ijma‘ claims appear to have been made for two different purposes between use and
misuse in the gap period. The first purpose, as the term implies, was to create a neutral,
unbiased arbiter over schism that emerged among diverse groups. Within the body-politic of
Muslim community, the lowest common denominator was needed to determine the values of
diverse beliefs and opinions, because of the excessive disagreements. The extent of these
disagreements were indicated by the Shi‘T scholars that “every group relate something from
the prophet contradicting what another group narrate from him. Since we are obliged to
follow what the prophet brought, there must be an imam ordained by God, who is free from
changing or distorting and able to inform us what we need to know and do for our

.. 2
religion.””*

The second purpose, based on the first one, was to use ijma‘ claims to
champion one’s own sect/school by claiming normative stance based on orthodoxy.

Therefore, 1jma‘ was used both to overcome schism and to serve to schism at the same time.

One of the significant results of this examination is the evidence it provides about the
character of usil al-figh. jma‘ was not only a legal term, as opposed to what it became later.

In the debates, for instance, between Ibn Rawandi and al-Khayyat where both sides accuse

523 al-Khayyat, al-Intisar, 158.
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the other with remaining outside of ijma‘, they discuss both theological and juristic matters
including the position of the grave sinner and the number of daily prayers.’*® This
demonstrates that ustl al-figh emerged as a source methodology shared by different Islamic

disciplines.

32 al-Khayyat, al-Intisar, 163-65.
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CHAPTER IV

Analogy, Legal Reasoning, and Imitation (Qiyas, [jtihad and Taqlid): The

Evolution of Reasoning in Legal Theory and Its Limits
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A. Introduction

One of the most heated discussions we see in the literature of the gap period was the
reason’s capacity in deriving religious rulings and whether these rulings were certain (gat 7)
or probable (zanni). A spectrum—encompassing the position of thinking that reason arrives
at new solutions, the position of limiting law to what textual sources indicate, and positions

in between—was formed. Scholars of the time chose a stance within that spectrum.

In this chapter, I will examine the development in the gap period of the two forms of
legal reasoning identified as ijtihad and qiyas in the later literature. The chapter will show
that, even though legal reasoning is discussed under the rubric of ijtihad (exertion for the
derivation of ruling) in the later literature of usil al-figh, and ijtihad was a known term even
before the gap period, the debates of the time were overwhelmingly occupied with qiyas,
which later was considered the fourth fundamental source of Sunni Islamic law. Therefore, 1
will focus more on the development of qiyas and related debates, in order to reveal the reason
behind the emphasis on qiyas during that period and the different aspects of it as gradually
developed until it became recognized by the majority of Sunnis. I will first give a brief
survey of the use of qiyas before the gap period. The goal of this survey is to allow the
specific developments that occurred during the gap period to be identified easily. I will then
turn my attention toward the debates on the authority of qiyas, and specific topics including
elements and types of qiyas, as these progressed within the period. Finally, I will deal with
other discussions on ijtihad and taql/id (imitation), especially the effect of taqlid in the

formation of schools.
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Ijtihad became a fixed term encompassing different types of legal reasoning including
qiyas (analogy), ra’y (independent-educated reasoning), istihsan (juristic preference of
exception over the rule due to a compelling reason), or istislah (interest-based legal
reasoning) in the late ustl al-figh. However, this overarching agreement on the term ijtihad
seems not to have occurred during the gap period. Scholars used all these different concepts
and among them the term ra’y was more like an umbrella term for others. We also see that a
specific composite word that combines both ijtihad and ra’y became common in the gap
period as ijtihad al-ra’y. Qiyas among these types of reasoning, however, occupied the legal

theoretical discussions between the supporters of it and those who were critical about it.

The discussion of taqlid was also related to the discussions of ijtihad and qiyas. The
adherence of ahl al-hadith to earlier authorities was constantly criticized under the accusation
of taqlid by their rationalist adversaries such as Mu‘tazila, Zaydiyya, Murji’a, or ahl al-ra’y.
However, the scholarly circles that evolved around teacher-student relationships among these
rationalist groups led to the adherence of the developed opinions based on ijtithad. The
students narrated the opinions of their master teachers. This reality gradually paved the way
for taqlid accusations in a negative sense. As a result, taqlid was condemned as the opposite
of 1jtihad, but adherence to the accumulated knowledge of earlier scholars within a certain
group was carefully distinguished from taqlid and justified. The following sections will

examine these discussions in detail.

B. Qiyas before the Gap Period

Qiyas as a method in Islamic law went through different stages before its
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fully-developed form in the mature Islamic legal theoretical works. However, in its simplest
meaning as comparing new cases to old ones based on similarity, it had been known in the
pre-gap period as an application that the companions did not hesitate to apply. One of the
earliest examples of this application appears in what had been narrated from the letter of
‘Umar b. al-Khattab to the governor Abii Musa al-Ash‘arT as a recommendation in solving
problems if there is no direct solution in the Quran or sunna.’”’ There is no categorical
critique of this application reported from the first century of Islam. In the literature of Islamic
legal theory the first refutation of qiyas is attributed to al-Nazzam (ca. 230/845). We will see
that al-Nazzam had predecessors. It seems that once this application turned into a famous
method of ahl al-ra’y under the heading of ra’y applications in the second hijrT century, the

opponents of ra’y began to criticize qiyas as a continuation of their general critiques of ra’y.

Al-Qadi al-Nu‘man narrates a few discussions between Ja‘far al-Sadiq (148/765) and
Abi Hanifa (150/767), in one of which Ja‘far criticizes Abti Hanifa by saying “it was satan
who made qiyas for the first time and erred, when he compared his nature to the nature of
Adam.”*® There are some other reports by the same token from Ja‘far and early Shi‘i
imams. Yet the critiques were not limited to them. Some early figures associated with ahl
al-hadith are also mentioned among those who criticized the use of qiyas openly. Ibn

Qutayba relates that Amir al-Sha‘bi (104/722), a Kiifan successor well-known with his

527 Al-Shaybani, al-Hujja, 11, 570.
3% al-Qadi al-Nu‘man, Jkhtilaf, 158.
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hadith-based thought, sarcastically and pejoratively attacked qiyas.*> However, Kifa was
the center of qiyas applications due especially to the presence of Abu Hanifa and his
students. Extensive use of qiyas in the works of al-Shaybani gives sufficient evidence for
carly development of this method in pre-gap period.”® Al-Shafi‘T’s discussion of giyas
represents a crucial stage that affected the debates of the gap period to a considerable extent.

' and there are important studies>”

Since this work discussed his contribution earlier™
devoted to explaining al-Shafi‘T’s understanding and application of qiyas, it suffices to

mention the limits of his influence in the gap period throughout the chapter.

All these developmental stages show that the pre-mature form of qiyas applications
had been apparent in religio-legal thought as early as the time of the companions and the
jurists had already begun to develop certain conditions and principles to free qiyas
applications from arbitrary rulings before the gap period. However, in addition to criticisms
of ra’y, there had been scholars, albeit few in number, who criticized use of qiyas or showed
explicit distaste toward it in the second hijrT century. It is safe to argue that the gap period
can be seen just as a continuation of these different attitudes with significant and more

nuanced contribution by both sides, i.e. the proponents and opponents of qiyas.

5 1bn Qutayba, ‘Uyian al-akhbar, 1, 45; Ton Qutayba, Gharib al-hadith, 11, 651-52.

30 For further investigation of qiyas as a source of law according to Al-Shaybani see Ahmet Temel, Imam
Muhammed’in el-Hiicce Adl Eseri Ekseninde ser’i Deliller, unpublished MA thesis, 96-110.

31 See Chapter 1.

2 See Fahd b. Sa‘d Jahni, al-Qiyas ‘inda al-Imam al-Shafi7, Riyad: Jami‘at Imam Muhammad b. Su‘nd
al-Islamiyya, 1424/2003; Soner Duman, Safii’nin kiyas anlayisi, Istanbul: Tiirkiye Diyanet Vakfi Islam
Arastirmalar1 Merkezi (ISAM), 2009.
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C. Debates on the Authority of Qiyas during the Gap Period

1. Early Antagonists of Qiyas among Mu‘tazila

The deniers of qiyas are classified in Sunni legal theoretical works mostly as
al-Nazzam, Shi‘a, Zahirls and some of Khawarij. Ibrahim al-Nazzam (ca. 230/845) is
portrayed as the first person who rejected the authority of qiyas and even went further to
condemn the companions who applied qiyas.”*® A study aiming to reconstruct al-Nazzam’s
book al-Nukat through largely later citations through another lost book Usil al-futya by
al-Jahiz proved this poin‘[.s34 According to this work, al-Jahiz narrated from al-Nazzam that
he had stated that “the companions applied qiyas either by assuming erroneously that it was
valid for them or they did this as dictating rulings to make themselves leaders,
commanders, and predecessors [to be followed].””*> As a matter of fact, al-Nazzam makes a
clear distinction between theological and legal matters concerning the authority of qiyas. He
sees that the application of qiyas as inevitable in matters of theology such as divine reward
and punishment, divine justice or injustice, and affirming or rejecting similarity between God

and his creation; however, it is not allowed, according to al-Nazzam, in legal matters and

53 al-Jassas mentions him as the first person See al-Jassas, al-Fusul, IV, 23.

33% See Josef van Ess, Das Kitab an-Nakt des Nazzam und seine Rezeption im Kitab al-Futya des Gahiz: eine
Sammlung der Fragmente mit Ubersetzung und Kommentar von Josef van Ess. Abhandlungen der Akademie
der Wissenschaften in Gottingen / Philologisch-historische Klasse, F. 3, 79. 1972.

333 Josef van Ess, Das Kitab an-Nakt, 20. ‘Abd al-Qahir al-Baghdadi mentions this from al-Nazzam in a
slightly different phrase as “Those who issued judgment based on ra’y from the companions either supposed it
was permissible for them and did not know that issuing judgment based on ra’y was prohibited or they desired
to be remembered with disagreements in order to be assigned as the leaders of different schools [madhhahib].”
See ‘Abd al-Qahir al-Baghdadi, al-Farg beyn al-firaq, 134.
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inheritance laws.>*¢

Al-Nazzam rejects qiyas because, he argues, the law-giver sometimes equates the
rulings and cases where reason can find differences and distinguishes cases that reason can
judge as similar. For instance, the law-giver decreases half units of the four-unit-prayer, but
not for two-unit prayer for the traveler despite their resemblance; while he ordains the same
amount of expiation for three different violations (murder, intercourse during a Ramadan
day, and zihar [vowing not to touch one’s wife as if one’s mother]), despite their
distinctness.”>’ This reasoning is in parallel with what had been narrated from him as
distinguishing reason-based matters from revelation-based matters regarding the application

of qiyas and his condemnation of ra’y applications of the companions.

However, this restrictive understanding of revelation in legal matters seems to
contradict the general principle of the Mu‘tazila about husn (good) and qubh (evil) and is
closer to the Ash‘arT stance with respect to the topic of za /il (causality) in ahkam (rulings).’*®
Al-Shahristani narrates that al-Nazzam did hold that one must act in accord with what is
good and what is bad on the basis of reason before revelation.”” The contradiction arises

from cyclical explanation of causality apparent in the writings of some Mu‘tazilt scholars.

Al-Juwayni explains al-Nazzam’s denial of qiyas with a similar reasoning. He states that

336 al-Nazzam narrates the word of “‘Umar as “If this religion came by qiyas, it would have been wiping the

under of the khuffayn [leather socks of sorts] instead of their top” and says that this opinion valid only for legal
matters [ahkam] not theological matters. See Josef van Ess, Das Kitab an-Nakt, 22.

7 al-Amidi, al-Thkam, 1V, 7-8.

3% Apaydm, Yunus, 7DV Islam Ansiklopedisi, s.v. “Ta’lil” istanbul: TDV, XXXIX, 512.

339 Shahristani, al-Milal wa-al-nihal, 1, 58.
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according to al-Nazzam, God did not ordain qiyas for us based on the principle of al-aslah
(God necessarily does everything for the best); hence, we know through his silence that he

knew that qiyas is not advantageous for his servants.’*

Al-Shahristani, in explaining the
reason for al-Nazzam’s denial of qiyas, narrates that for al-Nazzam the only valid source
establishing rulings would be the opinion of an innocent imam.>*' However, since this

opinion is not attributed to him in other sources and because of his other critiques of every

single caliph among the first four caliphs, this attribution is probably erroneous.

By taking into account al-Nazzam’s general emphasis on free thinking, I argue that
al-Nazzam saw theological matters as unchangeable and certain, where qiyas and reasoning
would provide better understanding in reaching the truth by comparing matters one to
another, hence this would maximize free theoretical thinking in theology independent from
textual sources; however, he considered legal matters as changeable and non-transferable,
because transferring them to new cases would add new commands and prohibitions that
would minimize freedom in actions, in addition to the existing commandments and

prohibitions in the textual sources.”** His denial of solitary reports also seems to have had

40 al-Juwayni, Talkhis, 111, 155-56.

S Shahristani, al-Milal wa-al-nihal, 1, 57; A study dealing with al-Nazzam’s life and thoughts tried to
understand the denial of qiyas with this attributed idea of innocent imam and argued that al-Nazzam might have
been influenced by the writings of Ibn Mugqaffa‘ in which Ibn Mugqaffa‘ suggests that only imam can put an end
to the legal disagreements stemmed from solitary reports or personal opinions (ra’y). See Muhammad ‘Abd
al-Hadi Abti Ridah, Ibrahim ibn Sayyar al-Nazzam wa-ard’uhu al-kalamiyah al-falsafiyah, al-Qahirah:
Matba‘at Lajnat al-Ta’lif wa-al-Tarjamah wa-al-Nashr, 1946, 29-30.

542 al-Nazzam’s and Mu‘tazila’s general inclination toward drinking nabidhz is another indication of this

argument. See below for how the famous Mu‘tazilt scholar al-Jahiz treated the matter of drinking nabidh.
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the same reason.>**

A group of Baghdadi theologians reportedly followed al-Nazzam in rejecting the
authority of qiyas.”* However, instead of condemning the companions, they tried to explain
the application of the companions in a different way. They argued that the qiyas applications
of the companions were in the manner of arbitration between the litigants to resolve
problems, not in the manner of reaching to a certain judgment and adjudicating their
conclusions. Al-Nazzam rejects this explanation by saying that “this cannot be defended
through arbitration, because arbitration is different from ruling. How can one say this, while

‘Umar was saying that he ruled [innT gadaytu].”>*°

Apparently this tendency of rejecting the authority of qiyas and more generally
reason-based ruling in legal matters grew stronger over the course of the early third hijr1
century among some Mu‘tazilt theologians. The problem was how to explain numerous
narrations that indicate the applications of the companions based on qiyas. Some theologians
strived to preserve their respect toward the companions by explaining their application in the
manner of arbitration rather than establishing a rule, but al-Nazzam rejected this explanation
as well. It seems that al-Nazzam did not even put the authenticity of these narrations in
question despite his known unconformity regarding solitary reports, instead he took it for

granted and openly condemned those companions.

3 See Chapter III for the detailed analysis on his denial of solitary reports.

3 al-Jassas, al-Fusil, IV, 23.
545 al-Jassas, al-Fusil, IV, 24.
346 Josef van Ess, Das Kitab an-Nakt, 22.
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Unraveling the identity of these particular Baghdadi Mu‘tazilis who rejected the
authority of qiyas would provide a clearer understanding.”*’ Al-Khayyat mentions Ja‘far b.
Mubashshir (234/848) with laudatory words that “He [Ja‘far] relied on the apparent meaning
of the kitab, sunna and ijma‘, and refused to issue rulings based on ra’y or qiyas.”>*
al-Khayyat’s words about Ja‘far also signify an understanding of piety related to adhering
exclusively to the texts by rejecting ra’y and qiyas during his time. Ja‘far is also reported to
have written a refutation against Ashab al-ra’y wa-al-qiyas, which probably included his
arguments for the rejection of qiyas.”® Among Baghdadi Mu‘tazilis, Ja‘far b. Harb
(236/850)*" and Muhammad b. ‘Abd Allah al-Iskafi (240/854) are also reported to have
rejected qiyas.””' Nonetheless, some other Baghdadi Mu‘tazilis, among whom Bishr b.

al-Mu‘tamir (210/825), the founding name for the school of Baghdadi Mu‘tazila; Abii Bakr

al-Asam (201/816), and Al-Nazzam ’s uncle Abu al-Hudhayl al-°Allaf (227/841) are reported

> People and ideas appear confusing to some extent in the mature legal theoretical works. Even though
al-Qadi Abu Ya‘la (458/1066) attributes the opinion that qiyas is not permissible by reason, but it is permissible
by revelation/law (shar‘an) to Baghdadi Mu‘tazilis including al-Iskafi (240/854 ), Ja‘far b. Mubashshir
(234/848), Ja‘far b. Harb (236/850), and Ibrahim al-Nazzam (221/836), it seems this attribution is erroneous
due to the vast evidence for the thoughts of al-Nazzam and some of the aforementioned scholars. Probably, he
must have meant the vice versa, meaning qiyas is not applicable in the matters of law, but it is applicable in the
matters of reason including kalam as we mentioned earlier about the distinction that al-Nazzam makes between
legal and theological matters regarding the application of qiyas. Al-Juwayni also divides the deniers of qiyas in
this way and mentions al-Nazzam and his followers among those who rejected qiyas only in legal matters, while
he attributes the entire rejection of qiyas in both theology and law to Hashaw and Zahiris. Abii Ya‘la attributes
the idea that qiyas is not permissible by both reason and revelation to Dawud b. ‘Ali. See Abtu Ya‘la, al- ‘Udda,
1V, 1282-3; and al-Juwayni, al-Burhan, 11, 8. For other works that address those people who rejected giyas in
general in shar ‘iyyat (legal matters) see also Abll Ishaq al-Shirazi, al-Tabsira, 419.

548 al-Khayyat, al-Intisar, 89.

349 al-Khayyat, al-Intisar, 81.

530 Alu Taymiyya, al-Musawwada, 390.;
31 al-Shawkani, Irshad al-fuhiil, 11, 94.
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to have accepted the authority of qiyas.’>>

It seems that the strict reaction against the application of qiyas in legal matters must
have appeared in Basra with al-Nazzam, and also remained limited with him and probably
some unknown members of his circle in Basra.”>® It also appeared among certain theologians

4 since there is no

of Baghdadi Mu‘tazila from the third generation of the Baghdadi school,”
report from Thumama b. Ashras (213/828) or Abii Miisa (226/841) concerning the authority
of qiyas. Ja‘far b. Mubashshir’s student al-Khayyat (298/910) also seems to have rejected
qiyas from his aforementioned words about the denial of qiyas of his teacher. Yet, his student
Abii Qasim al-Balkht (319/931), also known as al-Ka‘b1, mentioned qiyas in his extant works

with no rejection.”

Ibn Hazm mentions two other individuals who rejected qiyas -‘Isa al-Murad and Abi
‘Ifar- in addition to Ja‘far b. Harb, Ja‘far b. Mubashshir, and al-Iskafi.”>® Since there is no
information about them in the sources under these names, they may be ‘Isa b. al-Haytham

al-Sufi, the disciple of Ja‘far b. Harb and Abu ‘Affan al-Nazzami, the disciple of

2 Tbn Hazm, al-Thkam, VII, 203. Ibn ‘Abd al-Barr (562/1167) narrates also from the usil work of Abi
al-Qasim ‘Ubayd Allah b. ‘Umar (502/1108) that he said that even Abu al-Huzayl and Bishr b. Mu‘tamir
rejected al-Nazzam’s idea and accepted the authority of qiyas. See Ibn ‘Abd al-Barr, Jami‘ bayan al- ilm, 11,
856.

53 1t is probable that Abui ‘Affan al-Nazzami was one of them. The following paragraph discusses some
possible followers of al-Nazzam.

5% Tbn Murtada mentions them in the 7th level of Mu‘tazila. See Ibn Murtada, Tabagat al-mu ‘tazila, 73-77.

3 Al-Juwayni mentions al-Balkhi as the leader of some Baghdadian Mutazilis who rejected qiyas. See
Juwayni, al-Talkhis, 111, 155. However, al-Balkht does mention qiyas in his works.

% Ibn Hazm, al-Ihkam, V11, 203.
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al-Nazzam.”’ Al-Juwayni mentions that the majority of Shi‘a, Ibadiyya, Azariqa, and the

majority of Kharijis except al-Najdat rejected the authority of qiyas.”

This tendency among some Mu‘tazili scholars, however, apparently did not spread
over even the majority of Mu‘tazili scholars. For instance, al-Jahiz (255/869) who was a
student of al-Nazzam and the only student of his through which we have access to
al-Nazzam’s opinions, did not follow his teacher strictly on this matter. When he states the
legal sources upon which prohibitive and permissive rulings are established, he mentions
“correct analogies” (al-maqayis al-musiba) and “true reason” among the valid sources.’”
Even though al-Jahiz rejects prohibition of nabidh (a type of fermented drink made of dates
or grapes), which was ruled based on qiyas according to some scholars of the time, his
reasoning was based on the argument that this prohibitive ruling was based on a false qiyas
rather than rejecting the authority of qiyas altogether.®® The indications of its falsehood
according to al-Jahiz were first the fact that when the law-giver prohibits something, he
also permits other similar kinds such as permission of eating goat, sheep, and camel, despite

the prohibition of pig; the second was the disagreement about the ruling of nabidh that goes

%7 See  Ibn Murtada, Tabagat al-mu ‘tazila, 78-9.

538 al-Juwayni, al-Burhan, 11, 7.

59 al-Jahiz, Rasail, IV, 277. Even though al-Jahiz mentions al-maqdyis al-musiba, which literally means the
correct measurements, the word is the plural form of miqyas that derives from the same root of qiyas and the
word al-magayis is frequently used to mean applications of qiyas in the literature of usiil al-figh together with
ijtihad based on ra’y. For a few examples see al-Jassas, al-Fusul, 111, 296, 364-65, 391; 1V, 53, 58, 62.

30 There is also a prophetic report prohibiting every intoxicating drink that reads as “every intoxicating is

prohibited” (Kullu muskirin haramun)
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back to the earlier generations.561 From Basran Mu‘tazilis Aba ‘Al al-Jubba’1 (305/915) and
his son Abli Hashim (321/933) are frequently cited as having various opinions regarding the

application of qiyas, some of which will be discussed below.**

2. Ahl al-hadith: The Reluctant Approaches toward Qiyas
Even though the authority of qiyas is generally accepted among the later Hanbalis,
many reports transmitted from Ahmad b. Hanbal, the heroic leader of ahl al-hadith,
demonstrate his reluctance in accepting qiyas as a valid method. Usi/ al-sunna, a work
attributed to Ahmad b. Hanbal, begins with the following statement on the definition of “the

roots of sunna:”

According to us, the principles of the sunna are adhering to what the companions
of the Prophet were practicing and obeying them; abstaining from innovation
which is aberration, and from debating in the matters of religion. The sunna that
entails signs of the Quran explains the Quran and there is no qiyas in it as it
cannot be used a source of analogy, [since] there is no role to reason, or personal
desire, because it is just something to be obeyed and for which personal desire

563

should be put aside.”™” [Emphasis mine]

In certain legal topics, Ahmad b. Hanbal points out that he abandons qiyas for the

81 al-Jahiz, Rasail, IV, 275-77.
%62 For a few example see Abii Ishaq al-Shirazi, al-Tabsira, 395, 414.; Abi Ishaq al-Shirazi, al-Luma*, 37.

% Ahmad b. Hanbal, Usil al-sunna, 14-17.
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sake of the reports from the companions.’® In another report, he states that giyas is
comparing something to the original, when one makes qiyas, he does nothing but dismantle

the original.>®

A similar attitude can be observed in al-Bukhari’s al-Sahih. Al-Bukhari devotes a
sub-chapter to “the condemning of independent opinion (ra’y) and the burden of analogy
(giyas) in which he relates only two reports” (bab ma yudhkaru fi dhammi al-ra’y wa takalluf
al-qiyas).”*® The first narration is the following prophetic hadith: “Allah does not take away
knowledge by taking it away directly from the people, but He takes it away by the death of
the scholars till when none of them remains, then people will take as their leaders ignorant
persons who, when consulted, will give rulings without knowledge [on the basis of ra'y]. So
they will go astray and will lead the people astray.” The second report is from a companion,
Sahl b. Hunayf, who suggests people to condemn independent opinion and to favor religion
instead.’®” These two reports show that al-Bukhari was following the arguments of ahl
al-hadith in condemning independent opinion and qiyas, though he did not delve into the
details of qiyas. It is apparent that he was regarding the reports as the sole source of

authoritative knowledge, i.e. sunna, after the Quran (which he also emphasized in the title of

364 Ahmad b. Hanbal, al-Wara*, 51; Aba Da’ud, Masa il al-Imam Ahmad, 20.

%% Ahmad b. Hanbal, Musnad (Muqaddima), 18

366 al-Bukhar, al-Sahih: Kitab al-i‘tisam bi al-kitab wa-al-sunna, Bab 7. (IX, 100.)

7 According to the report, Sahl b. Hunayf says that if he could disobey the prophet, he would have disobeyed
for the incident of Abu Jandal, who came to the Muslims right after the treaty of Hudaybiya and the prophet had
to return him to the polytheists due to the condition of the treaty and the Muslims were became very sad for not
being able to help him. However, Sahl implies that this incident turned into a blessing for them later by obeying
to the prophet. See al-Bukhari, al-Sahih: Kitab al-i tisam bi al-kitab wa-al-sunna, Bab 7, [7308]. (IX, 100.)
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his chapter as ‘to hold fast the kitab and sunna’). However, he preferred to describe this
stance with dhamm (condemning) as opposed to a more categorical refutation such as radd

(refuting).

Another traditionalist al-Qasim b. Sallam (224/838) does not openly reject qiyas, but
he also does not support it explicitly in his books. A few examples even show that al-Qasim
b. Sallam was reluctant to use this method and tended to keep cases separate where other
scholars apply Qiyas. For instance, in the case of whether the saliva of predators makes water
unclean; he reports that Malik b. Anas and Madinans made an analogy between the predators
and cats and argued that the saliva of predators does not make water unclean; while Sufyan
al-ThawrT and ‘Iraqis made an analogy between the predators and dogs and argued that the
saliva of predators may make water unclean, hence it is reprehensible. Al-Qasim b. Sallam

makes the following statement about these analogical reasoning:

“I do not think applying qiyas for one of the views is appropriate here. Both cases
about dog and cat are reported from the prophet separately. If one inclines to one of
them, one would leave the other, while one of them does not deserve to be followed
more than the other. Therefore, in the case of their saliva, there is nothing reported
from the prophet, hence it became something disputed in which one should refrain

from using it for cleaning unless there is necessity.”*®

Qasim b. Sallam follows the same approach in criticizing his opponent who makes

%8 al-Qasim b. Sallam, al-Tahiir, 286-87.
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analogy between who is in debt of animals and who is in debt of money in excluding the
amount of debt from alms-giving (zakat) by saying that “he makes analogy between them,
but the sunna separated the two cases.””® He also criticizes his ‘IragT opponent in applying

qiyas between two original cases with the following statement:

Fundamental rulings (shara’i‘) of Islam cannot be a subject of analogy for one to
another... If you regard sale (bay‘) as the original case [major term] and charity
(sadaga) as the new case [minor term] in order to apply an analogy; I can regard the
charity as the original case and the sale as the new case. This is not right. Each

obligatory ruling (fard) has its own aspect and detailed rulings.’”

Even though this last quote does not invalidate qiyas entirely, it definitely shows his

reluctance and restrictive attitude toward qiyas.

Two different approaches toward qiyas embodied within the arguments of two
traditionalist scholars paved the way for distancing from reluctant approach toward either a
more inclined approach, or a complete rejection. These two scholars were al-Harith

al-Muhasibi (243/857) and al-Husayn b. ‘Al1 al-Karabist (245/859).

Among the members of ahl al-hadith in the first half of the thirh hijrT century, the
famous ascetic al-Harith al-Muhasib1 differs from his fellow traditionalists concerning the

authority of qiyas. He neither rejects its authority, nor does he condemn it. Al- Muhasibi

369 al-Qasim b. Sallam, al-Amwal, 536.
370 al-Qasim b. Sallam, al-Amwal, 1464.
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indicates that qiyas can be used for the matters in which the application of gqiyas is
permissible when there is no bayan in the text of kitab, sunna, ijjma‘ al-umma and apparent

derivation (istinbat bayyin) from textual sources.’’!

The only other person from the first half of the third hijiT century mentioned among
the deniers of qiyas in the sources is al-Husayn b. ‘Al1 al-Karabisi, a follower of al-Shafi‘l
and one of his disciples who transmitted his “old opinions” in the madhhab.””* Yet, beside
al-Jassas, there is no other source indicating his rejection of qiyas. The only other piece of
evidence is that al-Ka‘bt mentions that Dawud b. ‘Alr al-Asbahani listed al-Karabisi among
the qadarTs in his book, which al-Ka‘bi interpreted as having a Mu‘tazili inclination.””>  This
attribution must have been related to the fact that he is also represented as the first person
who claimed that the recitation of the Quran is created, even though the wording of the
Quran is uncreated. Al-Karabisi is followed by Abt Thawr (240/854), Dawud b. ‘Ali
(271/884), and Harith al-Muhasib1 (243/857) in this regard. This opinion about the
creatednees of the recitation reportedly triggered the enmity between al-Karabisi and Ahmad

b. Hanbal (241/855), who had been close friends before.”"*

This particular stances of al-Muhasibi and al-Karabisi, in fact, hint beforehand how
the reluctance toward the application of qiyas among ahl al-hadith resulted in two different

approaches among traditionalists in the second half of the third hijrT century. Some

57! al-Harith al-Muhasibi, Mahiyat al- ‘aql, 235.

372 al-Jassas, al-Fusil, 111, 296.

513 Ka‘bi, Fadl al-i ‘tizal, 105. Ka‘bi traces back Mu‘tazili lineage of earlier times based on qadarT attributions.
™ See al-Dhahabi, Sivar a ‘lam al-nubald, 1X, 471; Ton ‘Abd al-Barr, al-Intiga’, 106.
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traditionalists were inclined more towards qiyas in legal matters despite their reservations in
the realm of theology. Some others, later to be called as Zahiris, completely rejected the

authority of qiyas.

Ibn Qutayba (276/889), the prolific defender of ahl al-hadith in the second half of the
third hijiT century, for example, mentions qiyas as a valid method and distinguishes it from
ra’y that is invalid.””> However, probably influenced by the reluctance of earlier scholars of
ahl al-hadith, Ibn Qutayba borrows the argument of al-Nazzam and points out the
unreliability of qiyas due to many cases that resemble one another, yet have different rulings
in religion. He gives the examples of cutting off the hand of a thief if he steals only ten
dirham, but not the hand of a usurper when he usurps ten-hundred-thousand dirham; and the
waiting period ( ‘idda) is three menstrual periods for free women, while it is one menstrual
period for female slaves.”’® Elsewhere he retains this lighter reluctance toward giyas when
he defends ahl al-hadith by saying that “Those who adhere to the book of God and the sunna
of his prophet illuminate themselves, open the door of maturity, and request the truth from its
source. No one can blame ahl al-hadith with this, because they do not establish anything in
religion based on istihsan (juristic preference), qiyas, nazar (reasoning), the books of the

95577

ancient philosophers and the late people of kalam. All these critiques of qiyas of Ibn

Qutayba should be understood as a reaction to ahl al-ra’y who deploy qiyas and accept

7 Ibn Qutayba, al-Ikhtilaf fi-al-lafz, 62.
576 Tbn Qutayba, Ta 'wil mukhtalaf al-hadith, 111.
" Ton Qutayba, Ta 'wil mukhtalaf al-hadith, 142.
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transmitted reports only if they are in parallel with reason in the matters of figh.’” Ibn
Qutayba points out this difference of attitudes toward hadith with respect to figh between ahl
al-hadith and ahl al-ra’y when he responds to the critiques of the opponents of ahl al-hadith
about a hadith that commands killing black dogs by saying that “Things like that cannot be
comprehended based on nazar, qiyas, and reason. What the prophet said, or a companion of
his who witnessed him and listened to what he said should be followed. They [our
opponents] also do not rule out things like that unless there is a narration from the prophet or
a companion; or an authentic report from earlier books, because it is not a matter of faraid
[law of inheritance] or sunan [legal rulings].’’”” Another distinction he makes is between
theological matters, which he calls usi/, and juristic matters with respect to the application of
qiyas. He explicitly states that if ahl al-kalam deploy qiyas, nazar, or istihsan in the topics of
figh that would not matter, but they use these methods in theology, where disagreements are

not allowed.”*°

Murji‘T scholar Bishr b. Ghiyas al-Marist (218/833) is reported to have claimed that
qiyas is applicable only if the umma agreed upon the effective cause of the actual case.”’
Since his name does not appear among the denier camp, it is safe to assume that he accepted
the authority of qiyas. However, how this restriction stands in his overall understanding of

qiyas is not clear from extant works containing reports about Bishr b. Ghiyas.

> Ibn Qutayba reports from his opponents that they deploy qiyas in authenticity critique of a hadith. See Ibn
Qutayba, Ta 'wil mukhtalaf al-hadith, 220-21 and 372.

> Ibn Qutayba, Ta 'wil mukhtalaf al-hadith, 208.

%0 Ibn Qutayba, Ta 'wil mukhtalaf al-hadith, 63.

31 Aba al-Husayn al-Basr1, al-Mu ‘tamad, 11, 240.
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3. Zahir1 Denial of Qiyas: From Traditionalist Reluctance to Complete Denial

Toward the second half of the third hijrT century, the debates over the authority of
qiyas reached its peak with the appearance of al-Zahiris. We see abundant writings both
supporting the authority of qiyas entitled as ithbat al-givas,”®* and rejecting its authority
entitled as ibtal al-giyas,”® written during that time. Da’ud b. Ali (271/884) is probably the
second most cited person among the deniers of qiyas after al-Nazzam. As a member of ahl
al-hadith, Dawud’s rejection might have had different reasons than that of al-Nazzam,;
however, the relationship between these reasons has remained untouched in the present
scholarship. In the genre of usil al-figh, al-Jassas implies that Dawud did use the reasoning
of al-Nazzam and the Baghdadi theologians in their rejection of qiyas as a source, albeit with
a great deal of confusion. Al-Jassas explains how Dawud b. ‘All rejected qiyas in the

following rigorous words:

Then an ignorant man from this rubbishy group (hashaw) followed them in rejecting
qiyas and ijtihad by picking up something from al-Nazzam’s arguments and
something from Baghdadi theologians’ arguments, even though he did not know what

al-Nazzam said, nor what those theologians said in addition to his ignorance about the

%82 As for the authority of giyas, there are these titles in bibliographical sources: from Hanafis ‘Isa b. Aban ‘Ali
b. Miisa al-Qummi, from Shafi‘ts Ibn al-Mundhir. Also there is a book reportedly written by ZahirT al-Qashant
for the validty of qiyas, which will be discussed below. See Ibn Nadim, al-Fihrist, 255, 257, 265, 263.

% As for the invalidity of qiyas, there are these reported titles from Shi‘a, al-Nawbakhti, al-Sharif al-Murtada;
from Zahirts Dawud, al-Hasan b. ‘Ubayd Abt Sa‘d al-Nahrabani, al-Hasan b. Al-Husayn al-BashkirT (276/889),
Abt al-Tayyib Ibn al-Khallal, Ibrahim b. Ahmad al-Ruba‘’ (370/980). See Ibn Nadim, al-Fihrist, 220, 268,
269, 270..; al-Dhahabi, Siyar a‘lam al-nubald, X1, 520; and XIII, 231.; al-Baghdadi Isma‘1l Pasha, Hadiyyat
al-‘Arifin, 1, 268.
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arguments of the supporters and the deniers of the qiyas. He put himself in the level
of animals even worse by claiming that there is no role for reason altogether in

d584 7]

understanding religious sciences. As god almighty mentione they are like

. 8
animals, even worse than them.”™

Elsewhere al-Jassas indicates that Dawud’s rejection of qiyas and ra’y relies on his
general rejection of reason. This reaction against reason reaches to the extent that Dawud,
according to al-Jassas, claimed that the indications existing on Earth or in our selves do not
prove the existence of God or monotheism; rather he knows this through reports.>*®

Therefore, according to al-Jassas, people like him are not worth being considered in ijma,

because they would not be regarded as scholars.

This demonstrates that despite using their reasoning to a certain extent, Dawud’s
rejection differs from earlier rejections of qiyas with his overall rejection of reason in
religious matters both theological and legal. The motive for the rejection also appears to
differ with that of Mu‘tazilis, who rejected the qiyas. As we have seen earlier, the rejection of
qiyas by Mu‘tazilt scholars was due largely to their demand for ruling-free space in the
realm of actions together with their strict distinction between theology and law in
transitionary nature. Even though the motive of adherence to the revelation as a sign of

piety does not seem to operate explicitly in al-Nazzam’s thinking, various reports describing

¥ The Quran, 25:44.
383 al-Jassas, al-Fusil, IV, 24.
38 al-Jassas, al-Fusil, 111, 296.

232



Ja‘far b. Mubashshir and Ja‘far b. Harb imply such a motive in their thinking. Dawud’s
motive seems to have originated from his strict adherence to the texts, especially to the
chained-reports. Dawud’s thinking of religion and religious sciences is completely based on
the idea that the religion provides the answers, and the duty of scholar is just to narrate what
the answer of religion is. We will see below the details of this, what I call, perfected-religion

based Zahir1 thought of Dawud and his son Abti Bakr b. Dawud.

Another scholar mentioned among the Zahirts who rejected the authority of qiyas was
Muhammad b. Ishaq Abu Bakr al-Qashant (280/894). Al-Qashani was an interesting figure,
who had been first al-ZahirT and had written about invalidity of qiyas, then reportedly
became a al-Shafi‘T and wrote books entitled Kitab al-radd ‘ald Dawud fi ibtal al-qiyas and
Kitab ithbat al-giyas according to Ibn Nadim’s account.”®’ However, other sources do not
mention this conversion and list him among ZahirT scholars despite his critiques of Dawud.’™
Al-Nahrawani (390/999) is also mentioned together with al-Qashani in rejecting qiyas unless

the efficient cause (‘i/la) is mentioned evidently in the textual sources.”®” The opinion that

considers this kind of application of qiyas just as a general text that needs to be implemented

%7 al-Jassas mentions that al-Qashani relied upon a verse “Does it not suffice for them that we have sent a book

to you to be recited to them” [29:51] in his attacks to the authority of qiyas. See al-Jassas, al-Fusil, IV, 32. See
also al-Zarkashi, al-Bahr al-muhit, VII, 28-9;. Ibn al-Nadim, al-Fihrist, 263.; al-Qashani is also mentioned
together with Dawud in the camp rejecting qiyas. See Abii Ya‘laa, al- ‘Udda, 111, 861.

%% He is mentioned as belonging to Dawudi school in Hadiyyat al- ‘arifin. Ismail Pasa al-Baghdadi, Hadiyyat
al-‘arifin, 11, 20. al-Shirazi also mentions him among ZahirT scholars and states that another Zahiri Abu
al-Hasan Ibn al-Mughallis (324/936) reportedly responded to al-Qashant’s critiques of Dawud in al-Qami*
li-al-mutahamil al-tami‘. See Abu Ishaq al-Shirazi, Tabagat al-fugahd’, 176. Probably following al-Shirazi’s
account Ibn Hajar also calls him as a Zahir1 scholar. See Ibn Hajar, Tabsir al-muntabah, 111, 1147.

%9 Abi Ishaq al-Shirazi, al-Tabsira, 436; See also al-Ghazali, al-Mustasfa, 1, 302.
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whatever it entails also is attributed to al-Nazzam, 590

though as mentioned above,
al-Nazzam’s denial appears to entail legal matters in general without any restriction in his

reported words. Also, this distinction between explicitly mentioned effective cause and

non-mentioned cause does not appear in the early third hijrT century.

This scholarly camp which opposed the authority of qiyas did survive for a long time.
Abil ‘Abd Allah Muhammad b. ‘Isa al-Maghribi (400/1010), who is  reported to have stated
that qiyas is prohibited by revelation®”' represents the fact that this tendency against giyas
survived until Ibn Hazm, who is frequently portrayed in recent studies as the one who

revived this zahiri argument.’**

4. Shi‘r Denial of Qiyas
The denial of qiyas in Shi‘T tradition seems to have resulted largely from the
fundamental doctrine of imama. Since there is the authority of the imam, who can ordain and
prohibit religious rulings, qiyas was not needed. As for the reason of rejection, Shi‘l
scholars pointed out the fact that the different applications of qgiyas are the main cause for
disagreements among Muslims, which is discouraged, even condemned in the Quran.’”®> The
understanding of perfected religion with the Quran and sunna that includes the practices of

the imams as well seems to have been operating among Shi‘1 circles in denying qiyas. Lastly,

% See al-Jassas, al-Fusil, IV, 122; Abi Ya‘la, al- ‘Udda, IV, 1372; Abi Ishaq al-Shirazi, al-Tabsira, 436.
1 al-Shawkani, Irshad al-fukhiil, 11, 94.

%92 al-Shawkani, Irshad al-fukhiil, 11, 94.

%3 al-Amidi, al-Thkam, 1V, 8-9.
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the evidence also shows that there was a general rejection of effective cause for the

prohibited and permitted actions in Islam.

The earliest figure among the Shi‘a to whom attributed the critiques of qiyas and ra’y
were Ja‘far al-Sadiq (148/765) who made the following statement, “The people of qiyas
demanded knowledge through qiyas which took them further away from the truth. The

religion of Allah cannot be obtained through giyas.”””*

He also reportedly answered a
question whether one is allowed to use reasoning (nazar) if there is no text in the book of
God or in sunna in the negative by saying that “If you hit the truth based on reasoning you
would not have got reward, if you did not hit it, you would have lied on behalf of Allah.”**
His son Miisa Kazim (183/799) is reported to have severely criticized Abti Hanifa when
responding to a question asked by Muhammad b. Hakim, who was indirectly trying to get
permission for the application of qiyas. Miisa said that Abii Hantfa used to say, “‘Alt said
that, but I said this... Allah is not accountable for how he prohibited and permitted things.””°
After him, Hisham b. al-Hakam (179/795), who is also reported to have written Kitab
al-alfaz, reportedly a book on Islamic legal theory, is reported to have indicated that
knowledge as a whole is necessary, i.e. a priori, it appears only after nazar (rational

597

consideration) and istidlal (rational deduction.)”" Al-Ash‘arT mentions this opinion as one of

the eight different opinions for the authority of qiyas and reasoning that appeared in the

% al-Kulayni, al-Kafi, 1, 57.
%% al-Kulayni, al-Kafi, 1, 56.
%9 al-Kulayni, al-Kafi, 1, 56-57.

7 al-Ash‘ari, Magalat al-Islamiyyin,52.
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tradition of Rafidis (Shi‘a). However, al-Ash‘arT also states that the majority of Rafidis held
that “qiyas and reasoning do not lead to certainty, hence God did not command to deploy
them.””® Abu Sahl al-Nawbakhti (311/924) 1is reported to have written a book entitled

Kitab ibtal al-giyas.””

The Isma‘1li scholar al-Qadt al-Nu‘man (351/962) provides an extensive account for
the rejection of qiyas and ra’y in his work Zkhtilaf usil al-madhahib. The arguments he
brings up are almost identical with those of Zahiris. He mentions®® well-known verses
about the completeness of religion such as “We did not neglect anything in the kitab” and
“This day have I perfected your religion for you and completed my favor unto you, and have
chosen for you Islam as religion.”®' After mentioning a few other verses and a hadith,
al-Qadt al-Nu‘man accuses the supporters of ra’y, nazar and qiyas with ascribing rulings to
God without knowledge.®®> He continues his methodic critiques by attacking his opponents’
arguments from the Quran and hadith, and then he uses these arguments against them on the
basis of weakness and incapability of human beings and the absence of authority for
prohibiting and permitting things without revelation.’” According to al-Qadi al-Nu‘man, the
strongest argument of the supporters of qiyas is the well-known formula “even the deniers of

nazar (reasoning) have to use reasoning to deny it.” Hence, he devotes a significant amount

% al-Ash‘ari, Magalat al-Islamiyyin, 51.

*° Ibn al-Nadim, al-Fihrist, 219-20.

690 a1-Qadi al-Nu‘man, Ikhtilaf, 138.

1 The Quran, 6:38 and 5:3.

692 a1-Qadi al-Nu‘man, Ikhtilaf, 139. For the verses see The Quran, 16:43 and 4:85. The hadith reads as “[you
believer] Obey, do not make innovations”

693 al-Qadi al-Nu‘man, Ikhtilaf, 140-41.
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to establish that he does not deny its authority based on reasoning, but based on the kitab and
sunna.’™ Ultimately the discussion goes back to husn and qubh and al-Qadi al-Nu‘man
strives to prove that “we know good and evil by the report, not through reason”, a stance
closer to that of al-Ash‘arf in husn and qubh.®”® The role of ‘aql (reason), he says, is to
obey what is revealed by God and the people of the reason (ah! al-‘agl) are those who obey
the word of God and sunna of the prophet.°®® Al-Qadi al-Nu‘man deploys another known
Zahir1 argument that the revelation explains itself, thus it does not need reason. The duty of

scholars is to transmit the knowledge (hamalat al- ‘ilm) not to derive it or deduce it.*"’

Al-Qadt al-Nu‘man divides the opinions pertaining to the authority of qiyas into three
categories: (1) accepting its authority in both theology (tawhid) and law (rulings); (2)
accepting its authority only in theology, not in law; and (3) rejecting its authority in both
theology and law.®”® By citing frequently the verses like “ask those who are the people of

remembrance””®”’

and “obey those who are in charge (iilu al-amr,)”®" he points out the
authority of imam rather than reasoning.’’’ Another argument, with which we are familiar

from al-Nazzam is that God ordained different rulings for similar actions; and the same

604 al-Qadi al-Nu‘man, Ikhtilaf, 141-44.
895 a1-Qadi al-Nu‘man, Ikhtilaf, 144.

606 a1-Qadi al-Nu‘man, Ikhtilaf, 149.

97" al-Qadi al-Nu‘man, Ikhtilaf, 150-51.
698 al-Qadi al-Nu‘man, Ikhtilaf, 155-56.
9 The Quran, 16:43 and 21:7.

819 The Quran,

o1 a]-Qadi al-Nu‘man, Ikhtilaf, 156.
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ruling for different actions.®?

Al-Qadt al-Nu‘man also points out the subjectivity of the application of qiyas by
saying that every group or person identifies different aspects as the effective cause for the
same problem, for instance in interest; hence, each one attributes the truth to himself or his

group without being able to provide a certain cause that everyone accepts.®"

Another core theological and legal-theoretical discussion also brought about in
qiyas-related debates is whether God’s rulings have the effective causes. As will be
mentioned below, some deniers of qiyas tend to accept that if the effective cause is explicitly
mentioned in the textual sources. In this case, according to them, this text should be regarded
a general (‘@mm) text and other cases should take the same ruling due to the generality of the
text, not because of qiyas. However, the idea of rejection of qiyas lies in the rejection of
causality in God’s rulings. Since there are no effective causes in the prohibitions or
commandments of God, it is not possible to compare one case to another on the basis of the
effective cause. Al-Qadi al-Nu‘man rejects causality and supports his argument with the
well-known changes between the rulings of Islam and the rulings of the earlier revelations.
For instance, he mentions that wine, which is prohibited in the Quran, was not prohibited in
earlier revelations of the people of book, while animal fat, which is permitted in Islam was

prohibited in the earlier revelations. Then he asks “So, was wine not intoxicating and became

812 a]-Qadi al-Nu‘man, Ikhtilaf, 158.
613 a1-Qadi al-Nu‘man, Ikhtilaf, 160.
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intoxicating later? And what changed in the effective causes of animal fat?*¢"*

In al-Tadhkira, a work attributed to al-Shaykh al-Mufid (413/1022), qiyas and ra’y
are mentioned as invalid and not leading to knowledge, or establishing truth; therefore, they

615

cannot specify a general text and cannot generalize a specific text.”> Whoever relies on

qiyas or ra’y, according to the author of this text, has gone astray.®'°

Al-Sayyid al-Murtada (436/1044) states that qiyas is not a valid source, even though
rationally it would be possible to be a source, if God ordained so0.®’”  Al-Sayyid al-Murtada
first rejects the idea that the preference (iktiyar) of the prophet or of a scholar was valid for

establishing a legal ruling and there was no need for revelation for every legal ruling, which

614 al-Qadi al-Nu‘man, Ikhtilaf, 171.

®15 Shaykh al-Mufid, al-Tadkhira, 38. Wilfred Madelung attributed al-Tadhkira to Abu Talib Yahya b.
al-Husayn al-Natiq bi al-haqq, a Zaydi imam and rejected the attribution to al-Shaykh al-Mufid. However, the
content of the recent publication of al-Mujz fi usil al-figh by al-Natiq bi al-haqq shows that the two books
could not be written by the same person due to the vast differences between the two texts with respect to the
sources of law as well as style. See al-Natiq bi-al-Haqq, Yahya ibn al-Husayn, al-Mujzi fi usil al-figh, edited by
‘Abd al-KarTm Ahmad Jadaban. 2013.

016 Shaykh al-Mufid, al-Tadkhira, 43.

617 al-Sayyid Murtada, al-Dhart‘a, 11, 657. Abi al-Husayn al-BasrT also relates this opinion about possibility of
qiyas being a valid method to Muways b. ‘Imran. See Abii al-Husayn al-Basri, al-Mu ‘tamad, 11, 57. Elsewhere
al-BasrT gives more details about this stance and mentions that Abl ‘Alf al-JubbaT used to see it is permissible to
apply qiyas only for the prophets if Allah ordained them, then abondoned this opinion. Muways saw that it
permissible for both the prophets and other scholars, if Allah ordained them. Al-Shafi‘T saw that this permissible
for only the prophet depending on the confirmation from God. Al-Qadi ‘Abd al-Jabbar rejected the idea
altogether. See Abi al-Husayn al-Basri, al-Mu ‘tamad, 11, 329. Al-Razi mentions the topic as whether it is
possible for God to say for a prophet or a scholar: “Rule, you would rule only with truth.” He mentions Muways
and the majority of the Mu‘tazila for the opposite opinions regarding the matter, but attributes suspension for
permissibility or prohibition of this to al-Shafi‘1l. See al-Razi, al-Mahsil, V1, 137.
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he attributes to Muways b. ‘Imran°®'"®

a Murji‘i-Mu‘tazili friend of al-Jahiz, and his
followers.®"® Al-Sayyid al-Murtada identifies five different reasons that led to five positions

that emerged among the deniers of qiyas:

(1) Qiyas rationally cannot be a valid way to reach to the knowledge of legal
rulings, due to the fact that it depends on probability (zann), or that it leads to

contradiction in legal rulings.

(2) Qiyas is invalid, because there is no way to know, certainly or even
probably, the actual cause of the original ruling, due to the absence of indication and

marking that necessitate certain ruling.

(3) Those, including Ibrahim al-Nazzam, who think that it is rationally
possible for qiyas to be a source, but it is not valid due to the fact that the legal rulings
were ordained in different ways [despite similarities], which demonstrates that qiyas

is not applicable.

(4) Those, including some of the followers of Dawiid who think that it is not

permissible to think that God ordained a ruling in a lower expression [lack of clarity],

18 21-Kabi, Bab dhikr al-Mu ‘tazila, 74., al-Qadi ‘Abd al-Jabbar, Fadl al-i tizal, 279.; al-Khayyat states that
one should hold all five principles of al-Mu‘tazila to be called Mu‘tazili. Since Muways is known for his
rejection of al-manzila bayn al-manzilatayn, the Mu‘tazila do not consider him Mu‘tazili. See al-Khayyat,
al-Intisar, 126-27.; Al-Daraqutnl mentions that al-Jahiz narrated Muways’s ideas in his Usil al-futya, which
was probably the source of al-Sayyid al-Murtada, as well. See al-Daraqutni, al-Mu talif wa-al-mukhtalif, 1V,
2166.

019 al-Sayyid al-Murtada, al-Dhari‘a, 11, 658-69.
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while he was able to ordain it in a superior expression [including every element in the

ruling].

(5) Those who think that it is possible both rationally and
religiously for qiyas to be valid, but there is no evidence for its authority, while there

is evidence for its invalidity.®*

5. Khariji Denial of Qiyas: al-Azariqa
The third group who denied authority of qiyas as indicated in Sunni legal theoretical
literature was the Kharijis. We have little information about their motives and reasons in their
rejection of qiyas as is the case pretty much about all their contribution, if any, to the
intellectual history of Islam. Al-Ash‘arT assigns two different positions to Kharijis. The only
group who rejected ijtihad in legal matters was al-Azariqa. The majority of them, including

al-Najdat, accepted ijtihad al-ra’y.®”!

He also states that al-Azariga followed only the
apparent meaning of the Quran (zahir al-Quran), which implies an inclination against ijtithad

and qiyas.

Ibn al-Nadim assigns two works entitled Kitab al-radd ‘ala Abi Hanifa fi-al-ra’y and
Kitab al-radd ‘ala al-Shafi T fi al-qgiyas to Abi al-Fadl al-Quratliisi, who reportedly lived in

‘Akbara’ a city between Baghdad and Mawsil in the east of Tigris river.®”> It appears from

620 a]-Sayyid Murtada, al-Dhari‘a, 11, 674-75.
821 al-Ash‘ari, Magalat al-Islamiyyin, 1, 110.

522 Tbn al-Nadim, al-Fihrist, 291.
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the titles that al-QuratliisT was criticizing the use of ra’y (reasoning) and qiyas by attacking

the most famous proponents of these two methods during the second hijr century.

6. The Proponents of Qiyas in the Late 3" and Early 4™ Hijri Centuries

Despite the fact that the opponents of qiyas among Mu‘tazili scholars decreased
significantly toward the end of the third hijrT century, the literal traditionalists (later to be
called as Zahiris) attacked this method by borrowing the arguments of early Mu‘tazilis. The
proponents of qiyas were in the position of responding to these ZahirT arguments concerning
qiyas. From the late third and early fourth hijrT century, Ibn Surayj deals with the authority of
qiyas first and mentions four verses and a prophetic report to establish its authority.’*
However, it is reported that he was also opinion of that qiyas is a valid tool through reason
(‘aql).”®* Tbn Surayj defines qiyas as “the derivation by comparing the new case (far*) to the
original case (as/) due to the common similarity between them.”®” Ibn Surayj is also

reported to have accepted the restriction of textual sources by “obvious qiyas”, (al-qiyas

al-jali) though not by hidden qiyas (al-givas al-khafi).**°

Ibn Surayj reportedly mentioned a debate in his treatise /thbat al-giyas, according to

62 The Quran, 4:83; 2:26; 3:89; 3:90. Ibn Surayj relates the following hadith “What is reported from the
prophet when he said to al-Khath‘amtyya: “What would you do, if there was a debt on you father [who had
died].” She said: “I would pay for him.” The prophet responded, “The debt of Allah deserves more to be paid.”
Seemingly, Ibn Surayj attributes applying analogy to the prophet himself. See Ibn Surayj, al-Wada'’i’, 11,
676-77.

624 al-Zarkashi, al-Bahr al-muhit, 1, 184.

525 Ybn Surayj, al-Wada’i‘, 11, 676.

626 al-Amidi, al-Ihkam, 11, 337.; al-Razi, al-Mabhsiil, 111, 96.
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which the deniers of qiyas asked the supporters in legal theoretical terms “Tell us, is qiyas a
fard (obligatory) or nadb (recommended). If you say it is nadb, you would adjudicate
something that does not exist in religion, if you say it is fard, we do not find it.” Ibn Surayj
responds to this by saying, “It is obligatory (fard), because Allah commanded us to provide
the living expenses of our wives, including food, and he commanded us to fast for killing
game [in the sacred place], and taking jizyah, but he did not clarify the amounts of all these,
hence we are obliged to use our reason to decide for their amounts. Since it is the action
[method] to implement the command of Allah, it is not called asl nor far.”%?’ Al-Jassas also
points out that a question about whether qiyas is an asl or far posed by Dawud b. ‘Ali is an
indication of his ignorance, then similarly he says that qiyas cannot be subject to such a
question, because it is just a tool of whoever uses it. The correct question should be “Is

accepting authority of giyas or jurisdiction through qiyas asl or far<?”%**

Another Shafi‘T from the late third and early fourth hijrT century, Abii Bakr al-Sayraft
(330/941) pointed out how the deniers of qiyas are confused between syllogism (giyas
fi-al-‘aqliyyat) and analogy (qiyas fi-al-shar). According to him, they misunderstood these

two things and once they saw that analogy does not lead to certainty they rejected it.®*

Al-Matiiridt (333/944), the famous Hanafi theologian from the same period, rejects

the claim of the deniers that qiyas means arguing for something upon which one does not

627 al-Zarkashi, al-Bahr al-muhit, V1L, 35.
628 al-Jassas, al-Fusil, IV, 95.
629 al-Zarkashi, al-Bahr al-muhit, V1L, 82.
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have knowledge, which is contrary to the meaning of a verse in the Quran and was used by
the deniers of qiyas frequently .*" It apparently suffices for him to refer the application of
qiyas and ra’y to the companions of the prophet and to exclude the realm of ijtihad from the

. 1
meaning of the verse.”

Al-Jassas first tries to provide a textual basis for ijtihad in the sense of using reason to
assign certain amounts for certain rulings whose amounts were not clarified in the textual

sources™” and and identifying the direction of gibla for prayers.**

D. Development of the Elements of Qiyas

Four elements of qiyas are discussed in the later mature works of Islamic legal theory:
asl (the old case), far‘ (the new case), hukm al-asl (the rule of the old case), ‘illa (ratio legis).
Al-Jassas does not devote a separate topic discussing elements of qiyas, but he uses all these
terms per se in his definition of qiyas.®** Even though Ibn Abi Hatim claims that al-Shafi‘i
also had the idea of asl and far* in giyas, these terms are missing in al-Shafi‘i’s works.”> A
recent study on qiyas in Shafi‘T’s understanding demonstrated that Shafi‘t did not use these

terms consistently per se. Yet, he deployed descriptive concepts instead of these developed

9 The Quran, 17:36: “Do not stand out about something you do not have knowledge”

831 al-Mataridi, Ta 'wilat ahl al-sunna, VI, 46.

2 The Quran, 2:233: “Mothers shall suckle their children for two whole years; (that is) for those who wish to
complete the suckling. The duty of feeding and clothing nursing mothers in a seemly manner is upon the father
of the child... If they desire to wean the child by mutual consent and (after) consultation, it is no sin for them”
For the other verses that al-Jassas mentions: 2:236, 2:241, 2:144, 2:220, 2:229, 33:49.

833 al-Jassas, al-Fusil, IV, 25.

634 al-Jassas, al-Fusil, IV, 17.

%3 Tbn Abi Hatim, Adab al-Shafii wa Managqibuhu, I, 178.
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terms. Instead of as/ he mentions “hukm lillah aw lirasilih” (ruling of Allah and his
messenger); instead of the term far, he uses “nazilatun” (the new case), and as for the i/la he
prefers “ma ‘na” (meaning).*® This shows that the terminology around the elements of qiyas

developed in the gap period.

The most fundamental element of qiyas is ‘illa. In what follows, I will try to examine
historical development of this concept and to find answers for questions like why it was

needed by legal theorists, who used this term first, and who contributed to its development.

Literally ‘i/la means illness, sickness, disease, defect, cause, reason.”’ This word had
been used only in these literal senses until the third hijiT century,®® after then it turned into

four different terms in four different sciences: grammar, hadith, kalam, and usil al-figh.

In grammar, ‘illa was used to mean the linguistic cause of different states of verbs,
nouns and adjectives in the system of case endings (i rab). In his al-Idah fi ‘ilal al-nahw,
al-Zajjajt (337/949), after separating grammatical ‘illa, that is inferred, from rational ‘illa,
that is necessary, divides the causes of grammar (nahw) into three kinds from more general to

more specific as instructive cause (al-‘illa ta ‘limiyya), analogical cause (al-illa giyasiyya),

636 Soner Duman, Safii’nin kiyas anlayisi, 75. ch. al-Shafi‘i, al-Risala, 512.
837 rI-[] See Khalil b. Ahmad, Kitab al- ‘ayn, 1, 88; al-Firazabadi, Qamiis al-muhit, 1035.
8 See for examples Malik, Muwatta’, 11, 155; al-Shaybani, Athar, 1, 272; al-San‘ani, Musannaf, 1, 295.
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%39 In addition to al-Zajjaji’s work, Abu ‘Ali

and argumentative cause (al- ‘illa al-jadaliyya).
al-BasrT Qutrub (206/821), Ibn al-Ha’il (290/903), and Ibn al-Warraq (381/991) are reported

to have written books entitled Kitab al- ‘ilal fi-al-nahw.**’

In the tradition of hadith, ‘illa was used to describe a defect or a mistake in a
seemingly authentic chain of transmission in parallel to its main literal meaning. We see
abundant use of the term in the works of hadith during the third and fourth hijri centuries.**'
This concept turned into the name of a specific genre within the sciences of hadith to which
‘AlT b. Al-Madint (225/839), Ahmad b. Hanbal (241/855), Muslim b. al-Hajjaj (264/875),
al-Ashram (270/883), al-Tirmidht (279/892),°Abd Allah b. Muhammad al-Balkht (294/907),
Ibn Abi Shayba (297/909), al-Khallal (311/923), al-Baghaw1 (317/929), Ibn Abi Hatim
(327/938), al-Daraqutni (385/995) are reported to have contributed with their books entitled

Kitab al-‘ilal or ‘llal al-hadith.5*

In kalam, ‘illa became the key concept explaining causality among the theologians of

9 For example, for the sentence of “Indeed Zayd is standing” (inna Zaydan qaimun/s8 135 o)), the question of
“why is the noun Zaydan written as mansub here?” asks for the instructive cause, which is “since it is preceded
by inna”. The question of “why inna makes the following word mansub” asks for the analogical ‘illa, which is
“since inna and its sisters replace transitive verbs and become effective like them making the following noun
object (maf*iil). All other nuanced questions after this level such as “which kind of verbs these letters (inna and
its sisters) replace? Past, future or present verbs?” ask for the argumentative cause.See al-Zajjaji, al-idah fi ‘ilal
al-nahw, 64-65.

%49 Ibn al-Nadim, al-Fihrist, 78, 111,; al-Babani, Hadiyyat al- ‘arifin, 1, 448, 470; 11, 209

41 al-Tirmidhi, Sunan, VI, 230; al-Bazzar, Musnad, 1, 184, 196, 208; III, 36; VI, 273; VIII, 25; X, 180; Ibn
Khuzayma, Sahih, 1, 25; 11, 54, 57, 150; IV. 322; al-Tahawi. Sharh ma ‘ani’ al-athar, 111, 142.

2 Tbn Nadim, al-Fihrist, 320, 322, 325; al-Dhahabi, Siyar a ‘lam al-nubald, X1V, 159; Zirikli, 4 ‘lam, IV, 118;
Kahhala, Mu jam al-muallifin, V, 163; Katib Celebi, Kashf al-zunin, 11, 1440; al-Babani, Hadiyyat al- ‘arifin, 1,
48, 670, 684; 11, 19, 432
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the third hijri century. Abi al-Hasan al-Ash‘arm (324/936) lists ten different opinions
regarding whether ‘illa, in the sense cause, comes before the effect (ma ‘liil) or together with
the effect.* He mentions the names of Bishr b. al-Mu‘tamir (210/825) and al-Iskafi
(240/854) among those who contributed to the topic, who lived in the late second and early
third centuries. The main theological discussion was whether potency (istitd ‘a) is the ‘illa of
the action (i 7).°** Al-Tujjar (220/835), a theologian of al-Mujbira, is reported to have

written Kitab al- ‘ilal fi-al-istita ‘a.’”

It seems that ‘illa began to emerge as a concept of usill al-figh, as early as the late
second and early third centuries. Even though al-Shafi‘T mostly prefers ma ‘na instead of ‘illa,
he also uses ‘illa close to its terminological meaning in al-Umm,’*® and his Madinan
interlocutor uses ‘illa as a cause of ruling in a debate narrated in a/-Risala.**’ One of
al-Shafi‘T’s contemporaries, Yahya b. Adam (203/818) is reported to have used the term ‘illa
as the reason for a prohibition.’*® The use of ma‘na to mean ratio legis continued well until
al-Jassas. Even though al-Jassas uses ‘illa more, he uses ma‘na, as well. He also mentions,

for instance, ma‘na when he divides ratio legis in a text two kinds as obvious-apparent

3 al-Ash‘ari, Magalat, 11, 289-90.

644 Ibrahim al-Najjar claims that potency is the ‘illa of the action, while ‘Ubbad b. Sulayman rejects that. See
Ash‘ari, Magalat, 1, 390.

645 al-Babani, Hadiyyat al-‘arifin, 1, 304,

¢ al-Shafi‘1, al-Umm, 1, 27, 59, 95, 306; 11, 105,188, 247; 111, 17, 53, 199; IV, 198; V, 62; VI, 147, VII 15,
214, 345.

7 al-Shafi‘i, al-Risala, 535.

48 al-Tahawi, Sharhu ma ‘ani’ al-athar, 1, 384.
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(jaliyyun zahirun) and hidden-concealed (khafiyyun ghamidun).*®

The use of the term ‘illa to mean ratio legis accrued during the third hijrT century.
Al-Jassas reports from Abiu Bakr al-Asamm (201/816), Bishr b. Ghiyath (218/833) and Ibn
‘Ulayya (218/833), all from ‘Iraq, that they argued that there is a single ‘illa inherent in each
textual case (as/) enabling qiyas for every new case (haditha).”® Another confusing use of
that period is using as/ to mean ‘illa. Bishr b. Ghiyath reportedly said, “Qiyas can only be
performed on an agreed upon and known asl.”®' An early Hanafi jurist, Isa b. Aban
(220/835) is reported to have written a book entitled Kitab al-‘ilal fi-al-figh.®*  Al-Jahiz
(255/869) uses the term exactly to mean ratio legis when he explains permissibility of
consonance in poetry due to “the absence of ‘illa” as opposed to early prohibition by the
prophet because of its use by the clairvoyants during jahiliyya (the time of ignorance).®>

He repeatedly uses the phrase “When the ‘illa is removed the ruling of prohibition is

removed.”®*  Al-Harith al-Muhasibi (243/857) uses the term ‘illa when he discusses the

649 al-Jassas, al-Fusil, IV, 73.
650 al-Jassas, al-Fusil, IV, 295.
1 al-Jassas, al-Fusil, IV, 146. Al-Jassas understands this as to agree upon a text that has ‘illa (ma ‘lil). See
al-Jassas, al-Fusul, IV, 147.

32 Katib Celebi, Kashf al-zunun, 11, 1440. Katib mentions Ibn Abi Hiatim’s book as al- ‘ilal al-mabub fii abwab
al-figh.

O3 < patl) ) Alell ) 5 Lalh cagia S ) sam (g ped Lt s Alalall adage o il paall dld el o8 57

“The prohibition took place at that time, because their time was close to the time of ignorance whose effect
remained within them and many ages from them. When the ‘illa is removed the ruling of prohibition is
removed.” See al-Jahiz, al-Bayan wa-al-tabyin, 1, 241-42.

6% al-Jahiz, al-Bayan wa-al-tabyin, 1, 241-42. al-Jahiz uses ‘illa also in a general sense meaning the necessary
reason for the existence of result. He, for instance, says that envy does not perish unless the thing envied that is

‘illa of envy perishes. See al-Jahiz, al-Rasa’il, 1, 345.
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types of abrogation and says that if the ruling of a verse depended on a ‘illa and this ‘illa does
not exist anymore, the verse should be deemed as abrogated.®® This all shows that the word
‘illa began to replace the word ma‘na for the concept of ratio legis in the first half of the third

hijri century.

Wael Hallaq gives a historical outline of this concept by examining its stages in the
writings of al-Shafi‘T, al-Farabi, Abu al-Husayn al-BastT, and al-Ghazali.**® Hallaq argues
that a sophisticated and detailed theory of ‘illa emerged by the end of the third/ninth century
and the beginning of the fourth/tenth century, after modifying the principles of analogy,
deduction, and induction in the works of Greek logic that were translated in the first decades
of the third century.®®” Our research confirms this conclusion for the time of the developed
theory of ‘illa; however, the claim for the influence of Greek logic should be discussed in
detail. Aforementioned textual evidence showed that the word ‘illa to mean ratio legis had
been there even in the works of al-Shafi‘T and some other works of the late second and early
third centuries. Also, al-Farabi (339/950) uses the term al-ma‘na al-kulli (the general
meaning), which was a modified use of earlier jurists, instead of ‘illa in analogy (tamthil).*>®

Al-Farabi reports that the people of his time used the term ‘illa for the middle term (a/-hadd

al-awsat) in the application of the inference of absent through present (al-istidlal bi al-shahid

655 al-Harith al-Muhasibi, Fahm al-Qur’an, 409.

6°6 Hallaq, "The Development of Logical Structure in Islamic Legal Theory," Der Islam, 64, 1 (1987),42-67.
Reprinted in Islamic Law and Legal Theory, ed. lan Edge (The International Library of Essays in Law and
Legal Theory, series editor Tom D. Campbell) (Hampshire: Dartmouth Publishing Co., 1993)

57 Hallaq, “The Development of Logical Structure in Islamic Legal Theory”, Der Islam, 44.

6% al-Farabi, Kitab al-qiyas “in al-Mantik ‘inda al-Farabi”, Ed. by Rafiq al-‘ajam, Beirut: Dar al-Mashriq, 36.
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‘ala al-gha’ib).*° This shows that using the term ‘illa in reaching a judgment of an absent
matter had been there before al-Farabi presented his terminology around syllogism and
analogy to the extent that he had to use this term in addition to his own term, which was a

literal translation of the middle term as al-hadd al-awsat.

This common use of synonyms, e.g. ‘illa, al-hadd al-awsat and al-ma ‘na for the
middle term; and homonyms, e.g. qiyas for both syllogism and analogy; and ‘illa for both
ratio legis and the middle term, created confusion to the extent that some jurists needed to
point out and clarify the distinction in the late third and early fourth hijrT centuries. Abli Bakr
al-Sayrafi (330/941), as we mentioned above, explains the reason for rejection of qiyas as
confusing rational qiyas that is syllogism with legal qiyas, which is analogy.®® Al-Jassas
provides an extensive explanation and attempts to clarify legal ‘illa by separating it from
rational ‘illa. He defines rational ‘illa as the ma‘na whose presence necessitates the presence
of judgment like the movement of something necessary to judge that the thing is moving.®®'
However, despite calling them ‘illa, legal ‘illas, he states, do not necessitate the presence of
the ma‘lul. They are called ‘illa metaphorically. They are actually amara (indicants) of

religio-legal judgments.®®

From the late second and early third hijrT century, the Hanafi theologian Abt Mansur

al-Maturidi (333/944) also mentions ‘illa of rulings several times in a fully developed

659 al-Farabi, Kitab al-qgiyas al-saghir in Farabi’nin Baz1 Mantik Eserleri, Ankara: AKM Yayini, 1990,, 77.
660 al-Zarkashi, al-Bahr al-muhit, V1L, 82.

661 al-Jassas, al-Fusil, IV, 9.

862 al-Jassas, al-Fusil, IV, 10.
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meaning.”~ He, for instance, says that “rulings are established based on ‘illa, if ‘illa of a

1 99664

certain ruling is annulled this ruling becomes void, as wel Maturidt also stated that if

‘illa fails in concomitance (iftirad), ‘illa becomes null. %%

Al-Ash‘art’s (324/936) account demonstrates that three different stances regarding the

causality of legal rulings were fully crystallized during the late third hijrT century:

1- Those who held that Allah ordained and prohibited things however he willed not

based on a ‘illa. They, therefore, rejected qiyas.

2- Those who argued that even though Allah prohibited something without ‘illa
(‘ibadat), he prohibited also things based on ‘illa where a qiyas can be applied if there is a

causal textual case (as/ ma ‘lizl), that has an ‘illa concomitant (tattarid) within the new case.

3- Those who said that Allah ordains and prohibit things based on only a certain ‘illa
of interest®®. If the two things are similar in a meaning, qiyas can be applied due to this

common meaning.®”’

The question remains why these jurists needed to develop a theory of ‘illa during that

time. As we discussed in the preceding sections above, the late third century witnessed

063 al-Maturidi, Ta 'wilat, 1, 629; 11, 161; 111, 251, 616, 635; IV, 274, 290.
664 al-Maturidi, Ta 'wilat, 11, 161. See also III, 251, 635; TV, 274. 290.

665 al-Maturidi, Ta 'wilat, V, 42.

% In al-Ash‘arT’s work the word is al-masahha which means the place of health and does not fit in this
context. There must be a scribal mistake and the word should be al-maslaha meaning interest or well-being. See
al-Ash‘ari, Magalat, 1, 470.

667 al-Ash‘ari, Magalat, 1, 669-70.
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heated debates over the authority of legal qiyas. These critiques of qiyas, some of which were
compiled in al-Qadi al-Nu‘man’s (351/962) work, probably paved the way for strict
conditions and typology on the basis of ‘illa. Instability of the resemblance that lies in the
core of qiyas was at the center of the critiques. A passage from al-Qadi al-Nu‘man’s account

provides us further clarification about the reasons for the development of the theory of ‘illa:

Then we asked the people of giyas its meaning. We found them saying ‘resemblance
of something to another thing; likening one another, one ruling to another ruling.” We
tell them that ‘this resemblance or likening you are talking about must be a
comparison between two different things. If [they say that] they share every aspect,
meaning, and cause, they would invalidate their case because there is absolutely
nothing in the world resembling another thing in every aspect in those matters of
prohibition and permission where you deploy analogy. If they say that qiyas
resembles two things if they share only certain aspect, despite some other distinct
aspects, they would also invalidate their case, because everything in the world
resembles one another in some aspects, differs in others... However, Allah
differentiated the rulings and gave distinct rulings for different things... If they say
that we consider two things that share more aspects than others, we would ask they
might share many aspects, but they might have different rulings, for which aspects
you would transfer the ruling of something to another, despite the fact that there is no

limit known for defining few or many aspects? Hence, those who argue on the basis
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: : 668
of ‘many’ aspects or ‘certain aspect’ have no evidence.

It is clear from this quote and similar arguments against the applications of qiyas that
the proponents of qiyas developed the theory of ‘illa in response to these critiques. Instead of
superficial similarity that might be subject to the attacks of arbitrariness, a common ‘illa was

required between two cases in order to apply qiyas.

Particularization of ‘illa (takhsis al- ‘illa) was another discussion that developed in the
late third and early fourth centuries. It means that the ratio legis can be particular in certain
cases, in other words, it might exist, but might not carry the ruling of original case to some
new cases. This discussion is closely connected to the difference between the
particularization of °‘illa and division of ‘illa as textual (mansiisa) and derivational

(mustanbata) are discussed in the writings of al-Jassas.®

Inconsistent use of original and new cases (as/ and far ‘) in analogical reasoning was
also subject to criticism. As we mentioned earlier, al-Qasim b. Sallam was criticizing his
‘Iraq1 opponent in applying qiyas between two original cases mentioned by the texts by
saying “fundamental rulings (shard’i‘) of Islam cannot be subject to analogy for one to
another... If you make sale (bay ‘) the original case and charity (sadaga) the new case in
order to apply an analogy; I can make the charity the original case and the sale as the new

case. This is not right. Each obligatory ruling (fard) has its own aspect and detailed

668 al-Qadi al-Nu‘man, Ikhtilaf, 156-57.
689 al-Jassas, al-Fusil, 11,337.
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rulings.”®”

E. Varieties of Qiyas

Al-Shafi‘1 divides qiyas into two types: In the first type, ma ‘na (‘illa) of something is
identical and obvious with what is in the text (as/); therefore, every scholar must agree on the

first type. While the second type is based on similarity and is open to disagreements.®’!

Al-Shafi‘T also adds another type of qiyas based on clarity and strength. He points out
what later known as the superior qiyas (giyas al-awla) that is known as a fortiori inference as

follows:

The strongest type of qiyas is when Allah, in his book, or his messenger prohibit a
little amount of something; it is known that a large amount of it is also prohibited.
Likewise, if a little amount of ritual practice is praised, a large amount of it deserves
to be praised more so. Similarly, if God allows a large amount of something, a lesser

amount of it should be even more permissible.’’*

Even though al-Shafi‘T mentions this as a type of qiyas, he also notes that some

scholars consider this as the meaning of the text unrelated to qiyas, a point articulated in later

670 a]-Qasim b. Sallam, al-Amwal, 1464.

7' al-Shafi‘1, al-Risala, 479.

672 al-Shafi‘1, al-Risala, 513. Based on above mentioned citations Hallaq notes that al-Shafi‘T had these three
kinds of qiyas in mind and Lowry follows Hallaq on that. See Hallaq, Legal theories, 29; Lowry, Early Islamic
legal theory, 143.
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3 al-Shafi‘T was

legal discussions, especially between Zahiris and qiyas supporters. ®’
probably referring to Iraqt jurists and some other qiyas deniers such as al-Nazzam, because
late Hanafis do not consider this as a type of qiyas. Al-Jassas reports that al-Nazzam rejected

this being a kind of qiyas and rather said that it is inferred from the meaning of the general

text.5"* Zahirts also do not call this qiyas; rather, for them it is the meaning of the text.

It seems that the late typology as qiyas al-‘illa and qiyas al-shabah on the basis of
strength of qiyas was not there during the gap period. Rather, the question was what kind of
similarity should have been taken into account in deciding the ‘illa of a ruling. Different
approaches to this question later crystallized under this typology. For instance, even though
we have seen that Abu Bakr al-Asamm (201/816) held that there is a single ‘illa for each
ruling, he also considered formal similarity as ‘illa. By formal similarity, he means belonging
to a category such as dhikr. Dhikr is a term that encompasses words of exaltation such as
“Allahu akbar” or encompasses the recitation of the Quran such as al-Fatiha. Against the
consensus of jurists Asamm would argue that reciting the Fatiha could not be obligatory,
because it so much resembles pronouncements such as “Allahu akbar” or “subhana rabbiya

al-‘azim” etc.
Al-Jassas reports several of his applications of this type of qiyas:

There are those people who consider only similarity in form and essence between the

873 a1-Shafi‘i, al-Risala, 515-16.
674 al-Jassas, al-Fusil, IV, 122.
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old case and the new case. And there are those who consider their similarity with their
parallel rulings. For the former, for instance the opinion of Abti Bakr al-Asamm that
avoiding the last sitting of a prayer does not invalidate the prayer, because there is an
agreement that avoiding the first sitting does not invalidate the prayer. There is
nothing else, to him, more similar to the last sitting than the first sitting of prayer in a
given prayer. Hence, [al-Asamm argues that] it is necessary to make qiyas between
them. He also rejects the obligatoriness of recitation of the Quran in prayer based on
the agreement that other repetitive recitations (adhkar) such as the ones said during
bowing, prostration, the first sitting, and the beginning of prayer are not obligatory in
prayer. Therefore, the recitation of the Quran should not be obligatory, because it is
also a repetitive recitation (dhikr). Likewise, exaltation of Allah (takbirat) in the
beginning of the prayer should not be obligatory, since other exaltations in the prayer
are not obligatory. The most similar thing to the exaltation of Allah in the beginning

of the prayer is the following exaltations in the prayer.®”

On the other hand, al-Jassas claims that al-Shafi‘T also applied qiyas of similarity
based on what two cases share in common regarding similar rulings. Al-Jassas states that
al-Shafi‘t made an analogy between slaves and freemen in the case of expiation, because they
share the obligation of worship. Al-Shafi‘Tt made another analogy between slaves and animals

in the case of damage by neglect, because they both can be sold and purchased.®’® Al-Jassas

675 al-Jassas, al-Fusil, IV, 145.
676 al-Jassas, al-Fusil, IV, 145.
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says that al-Shafi‘’’s applications resemble to al-Asamm’s applications in taking apparent
similarity into account, but they differ in taking closer rulings into account instead of the
closer form of the cases. This distinction was later crystallized as similarity in creation (shibh

khalgt) and similarity in ruling (shibh hukm 7) in the literature of Islamic legal theory.®”’

Ibn Surayj is reported to have mentioned eight different types of qiyas and to have
accepted the authority of giyas al-shabah.®™ One of his students, Abii Bakr al-Qaffal,
followed him, while his other students al-Sayraft and Abu Ishaq al-Marwazi rejected giyas

al-shabah.%”

In the early the fourth hijrT century, a Shafi‘T scholar, Abt Bakr al-Khaffaf (d.
between 340-60/952-70) divides analogy into three types. The first type is the stimulating
(munabbih) qiyas on the meaning of text, also known as fahwa al-gawl and dalil according to
Zahirts. The second is the comparison of two things due to the common aspect (‘illa)
between them.The last type of qiyas is the qiyas of predominant (al-ghalib) that is based on

predominance of similarity.®®

We see that as early as the fourth century, a tendency
rendering Zahiris’ rejection of qiyas meaningless arose by presenting what they call al-dalil

or fahwa al-khitab as just a type of qiyas.

7 Tbn al-‘Arabi, al-Mahsil, 126;Juwayni, al-Burhan, 11, 55; Sam‘ani, Qawati‘ al-adilla, 11, 254. Sensual
similarity (shibh hiss?) is also used instead of similarity in creation. See al-Juwayni, al-Burhan, 11, 54.

67 Sam‘ani claims that all these different types can be reduced to qiyas al-khafi and qiyas al-jali. See Sam‘ani,
Qawati‘ al-adilla, 11, 126; and al-Zarkashi, al-Bahr al-muhit, V11, 48.

879 al-Juwayni, al-Talkhis, 111, 236-7.

680 Abi Bakr al-Khaffaf, al-Agsam wa-al-khisal, 7b.
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F. Further Discussions on Qiyas and Ijtihad

One of the discussions of the time was whether qiyas is applicable in language in the
matter of names, i.e. extension of meaning from one word to another due to a common
aspect. The majority of scholars are said to have denied this; however, according to what is
narrated from al-Shafi‘Tl scholars Ibn Surayj and Ibn AbT Hurayra (345/957), it is possible
when it is a religio-legal (shar‘an) matter, but not in language per se.®' Based on this
principle, Ibn Surayj issued that nabidh can be called khamr and homosexual relationship can

be called zina (fornication or adultery) and they carry the same ruling.®®

Another discussion was whether qiyas can abrogate a ruling based on textual sources.
Even though majority of scholars rejected this, Ibn Surayj was reported, in one of narrated
opinions of his, to have accepted this type of abrogation. His teacher al-Anmati (288/901)
reportedly, and Ibn Surayj in another narration, said that “qiyds al-shabah™ cannot abrogate
any ruling based on textual sources, but a qiyas that is extracted directly from the Quran can
abrogate a ruling based on the Quran, a qiyas that is extracted directly from sunna can
abrogate a ruling based on sunna.”®® However, his student al-Sayrafi does not accept

abrogation by qiyas.*™

681 al-Zarkashi, al-Bahr al-muhit, 11, 257.
682 al-Zarkashi, al-Bahr al-muhit, 11, 260.
683 al-Sarakhst, Usil, 11, 66.; Ibn Taymiyya, al-Musawwada, 225.; al-Zarkashi mentions that “the Shi‘T author
of al-Masadir” (Mahmud b. ‘Alt al-Hims1 who died after 600/1200) relates this opinion to Ibn Surayj. See
al-Zarkashi, al-Bahr al-muhit, V, 290.

68% al-Zarkashi, al-Bahr al-muhit, V, 289.
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Similar views can be seen for the topic of restriction of general text through qiyas.
Hanafi ‘Isa b. Aban accepts it on the condition that the restricted text must have had been
already restricted by another certain text.® Mu‘tazili scholar Aba ‘Ali al-Jubba’i
(303/915)% rejects this type of restriction, while his son Aba Hashim al-Jubba’ (321/933),
later Basran Mu‘tazili Abu al-Husayn al-Basri (436/1044) famous theologian al-Ash‘ar1

7" Ibn Surayj

(324/936) accepted this type of specification without any reported condition.®
is reported to have accepted the restriction of textual sources with qiyas, if it is strong (jali)

qiyas.*®

One of the discussions related to qiyas was whether one can name the ruling based on
qiyas as din (religion). Abu al-Huzayl (227/841) is reported to have said that it cannot be
called din, because the name din should be used for something solid and unchanging. Abi
‘Alt al-Jubba’1 (303/915) held that only an obligatory ruling reached through qiyas can be

named as din; not a recommended ruling.

Another important discussion, which apparently began in the third hijrT century, was
whether every mujtahid is correct in his ijtihad. Kiifan school (later classified as Hanafis), the
followers of Malik and Ibn Surayj held that every ijtithad is correct, while majority of

al-Shafi‘is accepted that even though mujtahid would be sinner if his ijtihad is wrong, there is

885 al-Baqillani, al-Taqrib wa-al-irshad, 111, 195.

6% Abii Ishaq al-Shirazi, al-Luma*, 37; al-Shawkani, Irshad al-fuhil, 1, 391.
7 Ibn Amir Hajj, al-Taqrir wa-al-tahbir, 1, 287.

688 al-Zarkashi, al-Bahr al-muhit, IV, 489.
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only one correct ijtihad.®® However, some scholars claimed that there is only one correct
jjtihad and if a mujtahid is wrong in his ijtithad, he would be sinner. This last view is
attributed to Murji‘T scholar Bishr al-Marisi and Mu‘tazili scholar al-Asamm, also to a
al-Shafi‘T scholar Abii ‘Al b. Abi Hurayra (345/957).°° Ibn Qutayba relates an opinion from
his opponents, whom he labels sometimes ahl al-ra’y sometimes ahl al-kalam, that since
ijjtihad means exertion, the exertion reaching to truth has the same value as the exertion
reaching to error. Therefore, they criticize hadiths that reward more those who reach to truth
out of their exertion than those who err.®”! However, Ibn Qutayba says that ahl al-hadith
makes a distinction between those who reach to truth and those who do not, in accord with

the hadiths they narrate.®”

Another important problem was the place of Qiyas among other sources. Ibn Hazm
claims that Abli Hantfa said that qiyas cannot be applied, if there is a mursal hadith or weak
hadith from the prophet, and in the matters of expiations, punishments and amounts. Also, he
claims that Abu al-Faraj (330/941), who reportedly had a manual on usiil al-figh, and his
disciple Abii Bakr al-Abhari (375/986), who also reportedly had a manual on usil al-figh
from Malikis, were the first ones who claimed that qiyas precedes solitary reports regardless

of being mursal or musnad.®”

689 al-Zarkashi, al-Bahr al-muhit, VIIL, 285.

690 al-Zarkashi, al-Bahr al-muhit, VIII, 286; al-Jassas, al-Fusil, IV, 295.
%! Ibn Qutayba, Ta’wil mukhtalaf al-hadith, 221.

2 Tbn Qutayba, Ta’wil mukhtalaf al-hadith, 221-22.

3 Ibn Hazm, al-Thkam, VI, 54.
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Ibn Qutayba (276/889) lists qiyas as a valid method after searching for a hadith and

C e . e . . . 94
imitating a scholar whose imitation is considered acceptable.’®

Maliki al-JubayrT indicates that qiyas can be applied if all other superior sources, the

Quran, Sunna, agreement of the umma, and ijma‘ of ahl al-Madina, exhausted.*”

G. Ijtihad vs. Taqlid

Taqlid (imitation) and its effect in Islamic legal history occupy a central
discussion in modern scholarship, and taqlid is frequently portrayed as the cause of the
stagnation of Islamic law in relation to the so-called closure of the gate of ijtihad. The gap
period was the period in which the first theoretical discussions concerning taqlid appeared;
hence an analysis of these discussions provides sufficient answers for the questions around

its role in legal history.

Taqlid derives from the root g-1-d. The noun gildda means the halter of animal
and it derived from the same root. Taqlid linguistically means leading someone or something
to a desired place.®”® In this sense, taqlid is the act of the one being followed rather than the
follower. As a term it is defined as following someone’s saying or act on the belief that it is

true without reasoning or searching for evidence.®”’ In the literature of Islamic legal theory,

%4 Ibn Qutayba, al-Ikhtilaf fi-al-lafz, 62.

895 al-Jubayri, Mugaddima in Mugaddima f-al-usil, 212.

6% 7Zayn al-Din al-Razi, Mukhtar al-sihah, 259; al-Firizabadi, Qamiis al-muhit, 312; al-Zabidi, 7dj al-‘aris,
1X, 69; Ibn Manzur, Lisan al-‘arab, 111, 367.

97 al-Jurjani, al-Ta ‘rifat, 64.
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the common definition is accepting opinion of another person without evidence.*®

It seems that taqlid in the sense of following entire jurisprudence of a particular
scholar, which is the essence of madhhab institution, was a new phenomenon of the
fourth/tenth century. Ibn Hazm even claims that the scholars of the first three centuries tacitly
agreed upon the invalidity of such taqlid.*®® Therefore, the discussions over taqlid of the gap
period were closely related to the foundations of madhhabs. It can be argued that the
presence of scholarly traditions and a sort of affiliation of certain scholars to these traditions
were already there in the third/ninth hijrT century. An example of which can be seen in the
writings of Ibn Hazm who calls Abii Hazim ‘Abd al-‘Aziz b. ‘Abd al-Hamid (292/905) with
the title of al-Hanafi.””’ Nonetheless, in the sense of following entirely a particular scholar or
a body of scholars that constitute a tradition after eponymous figures resulted from
acknowledging the value of taqlid in this sense in the fourth/tenth century. The discussions of

taqlid during the gap period revolved around the question of whether one should follow

698 al-Juwayni, al-Waragat, 30; al-Ghazali, al-Mustasfa, 370; Ibn al-‘Arabi, al-Mahsil, 154; al-Amidi,
al-Thkam, 1V, 221.

9 Ibn Hazm, al-Thkam, IV, 190.

" Tbn Hazm, al-Thkam, TV, 191; Ibn Hazm reporting from al-Jassas claims that ‘Abd al-‘Aziz b. ‘Abd
al-Hamid issued a universal fatwa to be sent to all territories of ‘Abbasids that he revoked the ijtihad of Zayd b.
Sabit who permitted the state to be inheritor for the rest of the inheritance of a person by claiming the ijma“ of
other companions. ‘Abd al-‘Aziz b. ‘Abd al-Hamid had been qadi of Damascus, Palestine and Kiuifa before he
became the qadi of eastern Baghdad in 283 after [sma‘il b. Ishaq, the famous Maliki judge. Al- Waki‘ describes
‘Abd al-‘Aziz b. ‘Abd al-Hamid as a follower of a group of scholars belonging to the Basran Iraqt
jurisprudence. He died in 292 when he was in his nineties. There is a disagreement in his title between Abu
Hazim and Abi Khazim. Earlier sources mention him as Abtu Hazim. See Jassas, al-Fusil, 111, 302; al-Mas‘adi,
Muraj al-dhahab, 11, 162; al-Waki‘, Akhbar al-Qudat, 111, 293. His name appears in al-Jawahir as ‘Abd
al-Hamid b. ‘Abd al-Aziz Abu Khazim see al-Qurashi, al-Jawahir al-mudiyya, 1, 296.
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another person theoretically. These discussions provided the theoretical basis for one of the
most important institutions of Islamic thought that is madhhab. What follows below
examines these discussions to discover turning points in a wide range of diverse thoughts that

enabled the formation of madhhabs.

Al-Shafi‘T does not discuss the taqlid topic in his legal theoretical treatise in the
new al-Risala, but he mentions it in his older edition of al-Risala and al-Umm and clarifies
his stance in a several passages. Al-Shafi‘1 states in the older edition of a/-Risala that “It is
not permissible for someone to imitate another person except the companions. In the case of

95701

disagreement among them, the opinion that a caliph favors is preferable. In al-Umm, he

uses the word well-known when he takes an opinion or deed of a companion as evidence.””
He also engages in a discussion whether a judge can decide a case based on someone else’s
authority (who is a contemporary of the judge and responds in the negative, even if the other
person is more knowledgeable or with a higher reasoning capacity.””®> He states that a judge
can consult other scholars, because someone else might point out certain sides of the case
that the judge might have missed, but he cannot accept their opinions without understanding

it with its evidence from the kitab, sunna, ijma‘ or qiyas, and seeing it as more accurate

than his own giyas.”*

Al-Jassas, however, deals with the issue extensively in his manual of usil al-figh

" bn al-Qas, al-Talkhis, 74.

02 al-Shafi‘i, al-Umm, IV, 109; VII, 280, 335
93 al-Shafi‘q, al-Umm, IV, 219.

% al-Shafi‘i, al-Umm, IV, 219-20.
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under three sections as On Following the Authority of a Single Companion Where a Contrary
Opinion is Unknown,”” On the Necessity of Reasoning (Nazar) and Disparaging (Dhamm)

% and On Following the Authority of the Mujtahid.””’ Even though

the Blind Imitation,70
al-Jassas discusses imitation in general critically vis-a-vis reasoning where he attacks those
who deny reasoning in religious sciences and accept only what is narrated from the
predecessors such as Dawiid b. ‘Ali,’® he surprisingly argues for the authority of following

1
710 and for a

the authority of companions,’” the authority of the scholars for lay-people
scholar following another if the former is convinced of the latter’s correctness. '
Interestingly, as opposed to al-Jassas’s accusations against Dawiid, the only book on
refutation of taqlid entitled /btal al-taqlid that ITbn Nadim mentions in his bibliographical
work belongs to Dawud b. ‘Ali.”"? 1t is safe to assume that al-Jassas mixed up his criticisms
on the attacks against ration-based legal reasoning with supporting taqlid of the salaf and
mentioned the most popular figure of these groups with a term which had a negative
connotation already. The late Zahiri scholar Ibn Hazm’s writings also indicate the

invalidity of taqlid in ZahirT thinking, which might give us an outline of nonextant work of

Dawud.

705 al-Jassas, al-Fusil, 111, 361.

76 al-Jassas, al-Fusil, 111, 369.

7 al-Jassas, al-Fusil, IV, 281.

"8 al-Jassas, al-Fusil, 111, 369-84.
9 al-Jassas, al-Fusil, 111, 361-63.
"0 al-Jassas, al-Fusil, IV, 281-82.
" al-Jassas, al-Fusil, IV, 283-84.
"2 Tbn al-Nadim, al-Fihrist, 304.
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In the Shi1’1 tradition, al-Kulayn1 (329/941) narrates three reports under the title of
taqlid. Two of them are from Ja‘far al-Sadiq and one from Musa al-Kazim. Ja‘far interprets
the well-known verse about how the People of the Book assigned a divine role to their
scholars and says that “they did not literally worship them rather they regarded whatever
these scholars adjudicated as divine prohibition or permission.””"* Musa al-Kazim makes a
comparison between the taqlid of the Shi‘a and that of the Murji’a, and states that the

14
"4 BEyven

Murji‘ts are more loyal in their adherence to the taqlid of their imam than the Shi‘ts.
though we do not see a reference to taqlid in al-Shaykh al-Mufid’s works, al-Sayyid
al-Murtada discusses the topic and states that “the necessity of taqlid for lay-people is

established by ijma‘ both in the past and the present.”’"

Ibn Surayj is reported to have said that “If there is a legal problem that is urgent, I
am allowed to imitate another person who is more knowledgeable than me. If its evidence is
not available to me and if I am afraid of missing an obligation, it is not permissible for me to
issue fatwa based on that taqlid for other people.”’'® This shows that during the time of Ibn
Surayj a distinction between following a person without knowing the evidence and knowing

the evidence.

Abu Bakr al-Khaffaf (d. between 340-60/952-70) argues that there are ten

different kinds of taqlid that are permitted: Taqlid of what narrated from the prophet, taqlid

"3 The Quran, 9:31: “They have taken their rabbis and monks as lords beside Allah”
"% al-Kulayni, al-Kafi, 1, 53.

15 al-Sayyid al-Murtada, al-Dhari‘a, 11, 796-97.

"% Tbn al-Qas, al-Talkhis, 74.

265



of what narrated from other than the prophet, taqlid of a scholar by lay-person, taqlid in the
matter of mugqawwimat, taqli of what al-Shafi‘1 said in hayawan [a chapter in al-Umm] about
the taqlid of Uthman; taqlid of what al-Shafi‘T said in his old al-Risala [taqlid of one
companion]; there is no taqlid of someone after the prophet; taqlid of qa’if [the professional
who traces family heritage]; taqlid of scholar by a a scholar when the latter does not have
knowledge of the former’s proof; and taqlid of the news about vision of crescent for

= 1
Ramadan.”"’

Al-Jassas’s account shows that the discussions over imitation evolved around

three main topics during the gap period:

1) Following the authority of companions, which had some detailed nuances
such as following a companion without restriction, following a companion’s opinion
where a contrary opinion from another companion is not known, and following a
companion on the amounts of certain entities, because these amounts need a divine

prescription and cannot be known with ijtihad.

2) Following the authority of a scholar by another scholar, when the latter

thinks the former is more knowledgeable than him.

3) Finally, following the authority of scholars by lay-people.

The following sections outline the contributions made during the gap period to

"7 Aba Bakr al-Khaffaf, al-Agsam wa-al-khisal, 5A.
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these three types of taqlid as developed within the period.

1. Following the Authority of Companions

The authority of companions was probably one of the rare disagreements among
different groups of scholar during the time. It was just another way of expressing the
acknowledgment of the authority of the predecessors. The traditionalist camp was indeed
supporting the authority of companions, due to the fact that following the predecessor was
one of the fundamental principles of the traditionalists (ahl al-hadith). They also frequently
represented the Quran as the source of authority of the companions. Al-Harith al-Muhasibi,
for instance, states that, “We should follow the successors in addition to the companions,
because Allah ordains us to follow them in the verse’'® “Obey Allah and obey the prophet

and those among you who are in authority (‘uli al-amr).”""

Since the authority of the companions was already there for the traditionalists,
one wonders the approach of rationalist camp, especially Kufi tradition. The role of
companions was acknowledged among the founding figures of the Kift tradition, albeit not
as clear as in the traditionalist camp. Nonetheless, we see that some later scholars in the Kiift
tradition later challenged early preliminary consideration of the authority of the companions.
Abii Hasan al-Karkht (340/953) states that Abt Yisuf used to see that the opinion of a

companion, when a contrary opinion from another companion is not narrated, is superior to

"8 The Quran, 4:59
"9 al-Harith al-Muhasibi, al-Makasib, 38.
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qiyas. However, al-Karkhi disagrees with Aba Yiisuf.””® Al-Karkhi argues that only if the
opinion of a companion is about something outside the realm of ijtihad, it can be a valid

721 However, if it

source (hujja), because it must have relied on divine prescription (tawgqif).
is on something in the realm of ijtihad, it is not a valid source to be followed. It is clear that
al-Karkhi was inclined to distinguish the source of authority from the mere righteousness of
the companions. He was underlining that the authority was actually the revelation itself, not
the companions; hence, their authority can be acknowledged as long as it is directly related to
the revelation, not to them. Al-Karkhi’s older contemporary Abii Sa‘id al-Barda‘t (317/930),
however, thinks that in the presence of a companion’s opinion, qiyas should be left, because
the qiyas of the companions are more preferable than our own qiyas due to their direct

knowledge of the texts from the prophet.’**

Al-Tahawt (321/933), though not critical as much as al-Karkhi was, restricts the
authority of companions. He states that if there is no known contrary opinion from other
companions, one should follow the opinion of a companion; however, if there is, one is free
to choose.””® He also makes preferences as to which authority to follow within the different

: 724
companions and successors.

20 al-Jassas, al-Fusil, 111, 361.
2 al-Jassas, al-Fusil, 111, 363.
22 al-Jassas, al-Fusil, 111, 362.
3 al-Tahawi, Ahkam al-qur’dn, T, 392.
4 al-Tahawi, Sharh al-ma‘ani’ al-athar, 1, 78. He, for example, says that “following Sa‘id b. al-Musayyab is

more preferable than following Muhammad b. Ka‘b” See al-Tahawi, Sharh al-ma ‘ani’ al-athar, 111, 45.
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2. Following the Authority of a Scholar by Another Scholar
One of the key topics that influenced the formation of schools was whether a
scholar could follow another scholar. Even though following the scholars for lay people was
accepted by the overwhelming majority, there was a disagreement whether a scholar can
follow another. This question was heavily related to the formation of the schools of law
named after the eponymous scholars such as Abu Hanifa, Malik, and al-Shafi‘t. The
discussions over taqlid in the 3"/9™ and early 4"/10™ centuries were actually different

responses to this new phenomenon.

According to what had been narrated from them, al-Shafi'T and Abu Yusuf
rejected following anyone except the companions; Abli Hanifa and al-Shaybant allowed it
without any restriction. In the third hijrT century, it appears that a third opinion emerged. In a
particular case, if a jurist performs his reasoning under time pressure where he could not
research an issue thoroughly, some usiili scholars argued that he could imitate another
scholar. However, if there is abundant time, one is not allowed to follow another scholar.
This opinion is attributed to Ibn Surayj.””> Abu Hasan al-Karkhi reports that Abu Hanifa
held the same opinion, while al-Shaybani and Abu Yusuf ruled the impermissibility of
following another scholar. ?° Al-Jassas clarifies the apparent contradiction of what is

reported from al-Shaybani through another report saying that al-Shaybani allowed following

25 Abi Ya‘la, al- ‘Udda, 1V, 1230-1.
26 al-Jassas, al-Fusil, IV, 283.
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another scholar if he is more knowledgeable than himself.””’

Ahl al-hadith in general were against the idea of imitating a scholar, since they
thought that was another way of transferring the authority of the salaf, i.e. what had been
narrated from them. Ahmad b. Hanbal is reported to have answered a question about whether
al-Awza‘1 deserves to be followed more than Malik as follows: “Do not imitate any of them
for your religion. Take whatever you have from the prophet or his companions. As for the

. 2
successors, one 1s free.”’

Al-Harith al-Muhasib1 indicates that when one cannot find a solution for something
“one should go back to the kitab and sunna and those who are sincere. If one still cannot
discover the solutions, one should take the opinion of someone whose piety and reason he

trusts 9729

Bishr al-Maris1 (218/833) was another early scholar who dealt with the problem
of taqlid and rejected it entirely for scholars until they know the source of the issue in kitab,

sunna, or ijma‘, but accepted for lay-people who are ignorant of the sources.”’

Ibn Qutayba (276/889) mentions imitation of a scholar whose imitation is considered

appropriate as a valid way after searching for a hadith and even before applying a qiyas.”"'

27 al-Jassas, al-Fusil, 111, 362.

28 > Abu-Dawid, Masa’il al-imam Ahmad: riwdya, [al-Qahira]: Maktabat Ibn Taymiyya, 1999, 369.
29 al-Harith al-Muhasibi, Risalat al-Mustarshidin, 84.

3% Abi Sa‘id al-Darimi, Nagd, 11, 663-64.

1 Ton Qutayba, al-Tkhtilaf fi-al-lafz, 62.

270



He also states that other topics of interest outside the science of religion, halal and haram
such as knowledge about other nations can be taken from any one; however, religion (halal
and haram) is based on divine sanction (isti ‘bad) and taqlid, hence one can only take
knowledge from someone who has authority without falling into doubt.”** As an example,
after indicating different definitions of hand (yad) to shoulder, elbow, and wrist; to put a limit
for the punishment of stealing, i.e. amputation of hand, he requires “taqlid of someone who

has authority to be imitated.”’*

Al-Tahawt (321/933) argues that in the presence of reports and opinions of leading
scholars (a’immat ahl al-‘ilm), one should leave his own opinion based on his giyas and

should imitate them.”**

Abi Hasan al-Karkhi (340/952) sees that imitation of one scholar by another scholar
is not exactly an imitation; rather it is a kind of ijtihad when the latter holds that the former is
stronger and more reliable based on ijtihad.”*> This differentiation of al-Karkhi later became
another intermediary term in the literature of Islamic legal theory between ijtithad and taqlid
as ittiba“ (following). It was this understanding of taqlid that paved the way for legitimate

following of earlier scholars; hence, the formation of schools of law.

It is clear from the above discussions that a particular type of authority closely related

32 Tbn Qutayba, ‘Uyiin al-akhbar, 1, 48.

3 Tbn Qutayba, Gharib al-hadith, 111, 224.

3% al-Tahawi, Sharh al-ma‘ani’ al-athar, IV, 84.
33 al-Jassas, al-Fusil, 111, 362.
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to the concept of taqlid between scholars began to emerge among the scholarly circles in the
third hijrT century. The common appropriation of the first generation of Islam and the
common perception of deterioration by time empowered the idea of following certain
scholars of the past in order to attain reliable and authoritative knowledge within a tradition.
However, evident teachings of Islam prohibiting blind-following (also known as taqlid) led
scholars to distinguish conscious-following from blind-following. This compromise paved
the way for justified and rationalized following of the past generations by the later

generations.

3. Imitation of Scholars by Lay-people
Despite all negative approaches toward taqlid, a majority of the scholars of the
time were in agreement on accepting the taqlid of scholars by lay-people. Only Baghdadi
Mu‘tazilis reportedly held that it is not permissible for anyone to imitate another person,
including lay-people. Abi ‘Al al-Jubba’1, however, allowed it for the matters in the field of

ijtihad.”*

Al-Ash‘arf states that according to the majority of ahl al-ijtihad a mustafti, i.e. the
one who seeks religious ruling, should imitate what a mufti, i.e. the one who issues religious
ruling, says. Yet, according to some scholars from “ahl al-qiyas” the mere imitation is not

permissible, a mustafti should also ask for evidence until the truth becomes apparent for

36 al-Razi, al-Mahsil, V1, 73.
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.73
him.”*’

Al-Tabart (310/923) remarks that “those who do not have necessary knowledge
about the reports from the prophet, what the predecessor scholars agreed upon, what the late
scholars agreed upon, and what the umma narrated deriving from their prophet should not
issue a fatwa. Rather, they should imitate (taglidan) the scholars of the umma and follow

(ittiba ‘an) some of them like a lay-man does.””*®

H. Conclusion

Qiyas as a method in Islamic legal theory, acquired a primary place within the sources
of law compared to the other ways of reasoning to the extent that it is considered one of the
four fundamental sources of law as formulated in the later literature with the exception of
Zahirts, Imamits, and Isma‘ilis. The gap period witnessed the significant part of the
development of this method including the discussions on its authority, conditions, elements,
and its different types. All these discussions demonstrate the important contribution made
during the gap period and support the overall thesis of this research concerning the

significance of this period for the development of usiil al-figh.

The authority of qiyas occupied the center of these discussions. Initially, in its
simplest meaning the applications of qiyas were known under the rubric of ra’y. First

criticisms appeared among certain Mu‘tazilis in the late second and early third hijr1 centuries.

37 al-Ash‘ari, Magalat al-Islamiyyin, 11, 360.

38 al-Tabari, Tahdhib al-athar, 230.
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However, this approach did not spread over majority of Mu‘tazilis. The traditionalists (ahl
al-hadith) expressed reluctance toward qiyas applications in the early third hijrT century by
criticizing excessive use of qiyas and borrowing from the arguments of the antagonists of
qiyas. The apparent motive was protecting the independent authority of reports. It seems
from the above examinations in this chapter that al-Shafi‘t was not that influential in the
topic of qiyas during that time to the extent that his championing of qiyas was not welcomed
among the traditionalist circles. Later on, in the late third hijrT century, literalist traditionalists
(Zahir1s), Shi‘T Imamis, and Isma‘1lis continued the opposition of qiyas. Kaft school was This
chapter identified four main arguments regarding the authority of qiyas. Diverse approaches

that emerged within the gap period can be summarized as follows:

1-The first group denied qiyas entirely. They included the Zahiris, Shi‘Ts and Azariqa

from Kharijis.

2-The second group are some Mu‘tazilis such as al-Nazzam and Ja‘far b. Mubashshir
who rejected qiyas in legal matters, but accepted and even claimed necessity for its

application in theological matters.

3-The third group consists of some other Mu‘tazili-oriented Hanaft scholars, such as

al-Karkht and al-Jassas who accept its authority in both theology and law.

4-The fourth group is the proto-ahl al-sunna that consisted of scholars from ahl

al-hadith, some Hanafis, Shafi‘ts, and Malikis who rejected qiyas in theological matters, but
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accepted it in legal matters.”

Another important phenomenon that still weighs in the contemporary discussions
on Islami law and that was one of the main theoretical discussions of the period was taqlid.
Despite the majoritarian recognition of the authority of the salaf (predecessors), taqlid was
initially discussed having a default negative meaning. This negative approach toward taqlid
emanated from the emphasis on preserving the authority of the fundamental sources of the
Quran and Sunna, and condemnation that these textual sources expressed for the imitations of
earlier people in pre-Islamic period. Taqlid was also condemned as the antithetical of
reasoning by some scholars in the discussions of the role of reason in religious matters. The
evidence analyzed in this chapter demonstrates that the attacks on taqlid were used by many
groups to criticize other groups and did not aim at attacking the mere following the early
scholars per se. Every group justified taqlid of the earlier scholars as a way of ijtihad and this
approach was later transformed to intra-madhhab ijtihad that became the main legal activity

of the jurists after the formation of schools.

39 al-Shawkani describes only three groups and does not mention the third group in the list among them. See

al-Shawkani, Irshad al-fuhil, 11, 94.
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CONCLUSION

The early centuries of Islamic intellectual history can be described as a period of
constant struggles among different scholarly groups and independent scholars in asserting
various solutions for the problem of authority in religion. The questions of who speaks for
Islam and which opinion, whether theological or legal, should be considered normatively
Islamic were the central issues. The authority of the Quran was universally agreed upon;
however, the text of the Quran either did not cover some of the problems that were then
starting to appear, or was not clear enough to solve all the problems of the early Muslim
society. This also led to a variety of discussions relating to the interpretation of ambiguous
texts. Diverse suggestions for addressing the problem of authority appeared in the
second/eighth century. Suggested sources included: independent reasoning among some
rationalists; the preserved practices of the city of the prophet (‘amal ahl al-Madina) among
some Madinan scholars; the agreements of the community (ijma‘) among some ‘Iraqi
rationalist scholars; and the independent authority of the chained reports among
traditionalists (ah/ al-hadith). The supporters of these abovementioned sources of authority
exchanged their ideas with their opponents and affected one another through theoretical and
dialectical debates. Existing evidence demonstrates that some of these important theoretical
discussions took place in the correspondences among scholars such as between Malik and
Layth b. Sa‘d, or between Abii Hanifa and Uthman al-Batti, and in the refutations written by
scholars, such as al-Shaybani’s al-Hujja ‘ald ahl al-Madina and Abu Yusuf’s al-Radd ‘ala
siya al-Awza ‘T in the second/eight century. Similar debates also took place in the realm of

theology in determining the authority of certain sources. These intellectual debates paved the
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way for the development of a stratified source methodology that enables one to decide
whether an argument is valid and acceptable in religion. This source methodology was based
on the idea of hierarchical checks and balances among certain sources and principles,
insisting, for example, that the inferior or secondary (far ‘) element should be consistent with

the superior or primary ones (usil).

The first five centuries of Islam witnessed constant attempts to redefine, through
theoretical discussions, what would establish orthodoxy and orthopraxy in Islam. The
accumulated body of these theoretical discussions among different groups of scholars
constituted a new genre of scholarly writing. Beginning with oral discussions, this genre
consisted primarily of refutations, individual treatises that were devoted to certain theoretical
topics such as al-Nasikh wa-al-mansiikh (the abrogating and the abrogated), I/thbat al-qiyas
(the authority of qiyas), or Radd al-giyas (the denial of qiyas); and certain sections,
especially the introductions, of particular legal, exegetical, or theological books throughout

the gap period, such as Abu Bakr al-Khaffaf’s al-Khisal.

This dissertation has argued that the apparent gap between the works of al-Shafi‘
and al-Jassas has to do with different perceptions of what constitutes usiil al-figh. Identifying
usiil al-figh only through the mature examples of manuals in the later literature might lead to
the exclusion of al-Shafi‘l’’s al-Risdla and even al-Jassas’s al-Fusil from the genre due to
their lack of certain discussions, or a certain kind of organization, or for not using ustl al-figh
as the title of the discipline. In fact, some contemporary scholars have argued for such
exclusion. This approach, however, does not help us understand the formation and early

development of usiil al-figh as a religious science. Usiil al-figh is a field of religious science
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that examines a set of sources and interpretive techniques for the bilateral purpose of
inferring normative conclusions and checking the normativity of existing conclusions. The
efforts to restrict the scope of these conclusions within the realm of figh in history did not
even succeed completely. Hence, a more accurate examination of the formation and early
development of ustl al-figh needs to take a topic-based approach in defining usil al-figh and
identifying those who contributed to its developments with their discussions. Accordingly,
research aimed at revealing early developments within the field of ustl al-figh must examine
any piece of writing that deals with source methodology and textual interpretive techniques.
In addition, the fact that certain authors did not identify their writing with the concept of usiil
al-figh should not exclude such writings from the genre of usil al-figh. The same can be said
about other religious sciences that evolved in the early period of intellectual history of Islam.
For instance, nowhere in Siyar al-saghir does al-Shaybani refer to the science of figh,
however, no scholar argues that this book does not belong to the genre of figh. Similarly,
certain writings that deal with individual topics of ustl al-figh cannot be excluded from the

genre of ustl al-figh.

In addition, this research has shed important light on various contemporary
discussions about the essence, origins, and purpose of usil al-figh and its interrelation with
other disciplines, especially kalam. It has argued that ustl al-figh originated from the debates
that focused on evaluating particular attempts to establish orthodoxy and orthopraxy in Islam.
Its main purpose was not to provide the essential tools for jurists to derive religious legal
rulings; furthermore, it never completely became such a scholarly discipline despite

increasing efforts beginning with the fourth/tenth century to make it so. As for the

278



relationship between kalam and usil al-figh, this dissertation has demonstrated that the
relationship between usil al-figh and kalam was not a hierarchical one. Rather, the close
relationship between these fields was due to their common interest in theoretical topics
dealing with normativity and authority, which were relevant to discussions of both belief and
law. For instance, theoretical discussions on general (‘amm) and specific (khass) texts, the
definition of ijma‘, the conditions for accepting transmitted reports, or the authority of
analogy were crucial for both belief-related issues and legal problems. The reason for using
the term ‘figh’ instead of using, say usiil al-kalam or ustl al-sunna, as the title of this
theoretical discipline had to do with gradually increased attention to the field of figh and the
predominance of figh related questions compared to the other disciplines, which had yet
developed into independent fields. This helps to explain, in large part, the reason for

belief-related or hadith-related topics remaining in the literature of usil al-figh.

This research revealed early developments in the field of usiil al-figh within the
so-called gap period in three main topics. This was accomplished by using both extant
writings of the time and preserved citations in the later literature that imparted information
about the lost writings of the period. In the topic of solitary reports, the scholars of the gap
period reached a majoritarian agreement on the authority of solitary reports. The debates
revolved around the extent of this authority and the conditions for solitary reports to be
considered authoritative. Traditionalists argued for the independent authority of solitary
reports, as long as the transmitters in its chain were free from negative critiques. Since their
focus was on the transmitters, they developed a rich literature on topics dealing with the

investigation of transmission chains, including the critical analysis of narrator biographies
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(rijal), chain historicity (tarikh), and attention to any defects ( ‘ilal) that would weaken the
reliability of the report. Abundant production of this literature was the main cause for gaining
the upper hand in identifying authentic reports from inauthentic ones vis-a-vis their
reason-inclined rivals. They dealt with content criticism only when they were in a dialectical
debate with their opponents for the sake of argument. The reason-inclined scholars, however,
were not comfortable with the independent authority of solitary reports that would take away
the agency of reason. They tried to restrict its authority with various conditions in a stratified
(usult) manner by comparing the content of the solitary report to the content of superior
sources such as kitab (i.e. the Quran), and widely acknowledged or agreed upon reports.
They also identified certain types of deficiencies within a report that can reveal its
inauthenticity, such as the report having been transmitted solitarily while dealing with a topic

in which a wide recognition must be expected ( ‘umiim balwa).

The gap period witnessed a significant increase in the attention given to the topic of
yma‘. [jma‘ was initially based on the simple idea that building on already agreed upon
matters and comparing disagreements to these agreements would provide normative results.
Iraqi reason-inclined scholars preferred claims based on ijma‘ over solitary reports.
Moreover, the distinction between consecutive (mutawatir) transmission and solitary
transmission resulted from the application of iyma‘ in the authentication process of
transmitted reports. In the late second and early third hijri century, the traditionalists were
critical of this proposal, seeing it as a threat that would diminish the independent authority of
solitary reports. However, in the second half of the third century they came to agree with the

importance of ijma‘ as long as it embodied the authority of the past predecessors, especially
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the companions. The nature of ijma‘ and its conditions underwent various reinterpretations
and additions through dialectical debates that took place among the scholars of the time. As a
result, ijma‘ as an ambiguous concept was widely accepted, but each group, and even some
individual scholars, defined it and restricted the scope of agreements differently. The present
day confusion around the concept of ijma‘ originates in this diversity of reinterpretations,

most of which emerged during the gap period.

The topic of qiyas was a central theoretical debate during the gap period. All the
major counter arguments rejecting the authenticity of qiyas occurred during the gap period,
beginning with some Mu‘tazili scholars and later articulated by Zahir1 (literalist
traditionalists) and some Shi‘T scholars. The chapter on the development of qiyas
demonstrated interrelations among different groups of scholars in both supporting and
rejecting the authority of qiyas. It also showed different stages within the gap period in the
development of the elements of qiyas and the types of qiyas. This topic was also important
for tracking the influence of al-Shafi‘t on the later developments of usiil al-figh. Although
qiyas is given a significant role in al-Shafi‘T’s theory, his fellow traditionalists seem not to
have thoroughly accepted his arguments. Ironically, for instance, one of the earliest
biographers of al-Shafi‘l, Dawud b. ‘Ali, who passionately praised al-Shafi‘1, was also a
traditionalist of the gap period who enthusiastically rejected the authority of qiyas. The fact
that the rivals of the traditionalists were championing qiyas in their theory seems to have had

more weight on shaping the approaches of the traditionalists than the arguments of al-Shafi‘1.

Rather than being a period in which no significant discussion or writing about usiil

al-figh were found, this dissertation has argued, from several different types of evidence, that
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the period between al- Shafi‘T and al-Jassas was a period of independent production on usiil
al-figh through oral and written debates. The major topics of ustl al-figh consolidated during
this period of independent contribution and shaped the structure of the following literature of
ustl al-figh. Therefore, this period as a period of independent contributions was highly
significant and fueled the intellectual production of the following centuries in the history of

ustl al-figh.
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