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BANKRUPTCY AND THE SUPREME COURT  
by Kenneth N. Klee  
(LexisNexis 2009) 
 
Excerpt from Chapter 1, pages 44–48 
 
 
THE JUSTICES’ PRIVATE PAPERS 
 Partisanship asid e, there is a d ifferent kind  of politics that m ig ht operate 
in the Court: the politics of coalition b uild ing  and  vote tra d ing . In ord er to 
g ain insig ht into the internal politics of the Court, archives around  the 
country were scoured  a nd  over nine line ar fe et of the Justices’ private papers 
were collecte d  and  reviewed .194 The papers reve al interesting  if not 
conclusive insig hts into the interna l operation of the Court.195 For exa m ple, 
the papers show that som etim es Justices will d e fer to those Justices whom  
they hold  in hig h re g a rd  or who are perceive d  to have expertise in a n are a.196 
On other occasions, Justices evid ence testiness in their correspond ence. For 
exa m ple, in his Decem b er 20, 1940, letter to Justice Doug las concerning  
Palm er v. Connecticut Railway & Lighting Co.,197 Justice Frankfurter writes, “I 
                                                   
194. N ot all of the Justice’s papers are availa b le for research. For exam ple, accord ing  to 
Daun van Ee, Historic al Specialist, Manuscript Division, The Library of Cong ress, Justice 
Byron W hite’s papers are ina cc essib le until 2012. The papers of Justices Brewer, Fortas, and  
Stewart are archived  at Yale University, which apparently only m akes them  availa b le for 
research to Yale a ffiliates or those who apply to d o rese arch at Yale; m oreover, the Stewart 
papers are closed  to researchers until Justice Stevens retires from  the Court. 
195. On the other hand , som e of the Justices’ papers, includ ing  those of Justices Gold b erg , 
Mood y, Peckham , and  Sutherland , contained  little or nothing  of value from  a b a nkruptcy 
law perspective. 
196. See, e.g., Justic e Marshall’s March 18, 1970, Mem orand um  for the Conference in United  
States v. Key, 397 U.S. 322 (1970) explaining  the b asis for revision of his opinion: “It is 
d ifficult to g a insay Brother Doug las on the sub ject of corporate reorg a nization . . . .” 
(containe d  in Marshall papers). But see Justice Powell’s hand written notes on Justice 
Doug las’ second  d ra ft opinion in Baker v. Gold  Se al Liquors, Inc., 417 U.S. 467 (1974) in 
which Powell writes in the m arg in, “This is a juvenile opinion, long  on m e aning less 
g e neralities (som e inac curately expressed ), & short on com prehension of a 77 Reorg . & on 
analysis.” (containe d  in Powell papers). 
197. 311 U.S. 544 (1941). 
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2 
a m  re ally troub le d  b y your opinion. . . . W hat d oes troub le m e is that you are 
not d isclosing what you are re ally d oing . As you know, I a m  no poker player 
and  naturally, there fore, I d o not b e lieve in poker playing  in the d isposition 
of cases.”198 O f sim ilar tenor, in his Fe bruary 16, 1966, letter joining  Justice 
Clark’s opinion in Perry v. Com m erce Loan Co.,199 Justice Fortas attaches a 
letter he sent to Justices Harla n a nd  Stewart d ripping  with sarc asm : “I am  
totally overcom e by the m atchless eloquenc e and  irresistib le log ic of Brother 
Clark’s opinion in this case . . . . it is not m y weakness or vacillation, b ut 
Brother Clark’s m ig hty streng th that has c ause d  this catastrophy [sic].”200 
 There are occasions when the author of the opinion b y the Court cha ng es. 
Som etim es Justices who author d issenting  opinions d o so b e c ause they 
thoug ht they were d ra fting  the m ajority opinion a nd  then lost support for 
their views.201 Alternatively, som etim es Justices who thoug ht they were 
writing  a d issent persua d e e noug h other Justices to switch votes that the 
opinion b e com es the m ajority, even if it is written b y a nother Justice.202 In 
certain cases, Justices assig ne d  to write a 5-4 m ajority opinion m ay cha ng e 
their views and  nevertheless write the m ajority opinion com ing  out the other 
way. For exa m ple, Justice Bla ck wrote the opinion of the Court in Pearlm an v. 
Reliance Insurance Co.,203 even thoug h he switche d  his vote from  the position 

                                                   
198. See Decem b er 20, 1940, letter from  Justice Frankfurter to Justice Doug las (containe d  in 
Doug las papers). 
199. 383 U.S. 392 (1966). 
200. See Fe bruary 16, 1966, letter from  Justice Fortas to Justice Clark attaching  Fe bruary 16, 
1966, letter from  Justice Fortas to Justices Harlan and  Stewart (containe d  in Clark papers). 
201. See, e.g., Perez v. Cam pb e ll, 402 U.S. 637 (1971) in which the Court used  the Suprem a cy 
Clause to preclud e a state from  refusing  to renew a d eb tor’s d river’s license b ased  on the 
failure to pay an autom ob ile related  tort jud g m ent. On April 5, 1971, Justice Bla ckm un pro-
posed  an opinion purporting  to represent the m ajority with Justices Bla ck and  Doug las 
d issenting . Following  shifting a lliances on whether Kesler should  b e overruled , Justice 
Bla ckm un d ecid e d  not to rewrite his opinion b ut inste a d  recom m end e d  the c ase b e 
re assig ned  so he could  write a d issent. Justice W hite then wrote the m ajority opinion. For a 
m ore com plete d iscussion of Perez and  Kesler, see infra Ch. 2, pp. 175-77. 
202. For exam ple, in United  States v. Durham  Lum b er Co., 363 U.S. 522 (1960), Justice 
Brennan d ra fte d  a d issent in Decem b er 1959 followed  up b y correspond enc e to other Justices 
in Decem b er 1959 and  January 1960 that b e c am e the b asis for Chief Justice W arren’s m ajority 
opinion. (See Brennan Papers, correspond enc e d ate d  Decem b er 10, 1959, Decem b er 11, 1959, 
January 21, 1960, & June 16, 1960). 
203. 371 U.S. 132 (1962). 
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he took in conference, b e c ause a m ajority of the Justices ha d  shifte d  from  
reversing  the court of appe als to affirm ance.204 
 Som etim es d issenting  Justices ke ep their d issents within the Court in 
recog nition of the im portance of the appe ara nc e of una nim ity in Court d e ci-
sions.205 In the e arly 1900’s, very few b a nkruptcy cases ha d  pub lishe d  
d issents206 where as pub lishe d  d issents b e c a m e m ore com m on in later 
ye ars.207 Justice Stevens noted  that “[p]ub lishe d  d issents from  d enia ls of 
certiorari were unknown in 1925 b ut are now [in 1983] a re g ular 
occurrence.”208 The raw d ata sub stantiate Justice Stevens’ view.209 
 The Justices’ papers reve al that there were sharp d isa g re em ents within 
the internal d elib erations of the Court even when there was no pub lishe d  
d issent.210 As the Justices’ reg a rd  for the una nim ity of Court d e cisions 
d im inished , pub lishe d  d issents incre ase d  d ra m a tically in b a nkruptcy d e ci-
sions. 
                                                   
204. See Justice Bla ck’s N ovem b er 6, 1962, Mem orand um  for the Conference (containe d  in 
Bla ck papers). 
205. For exam ple, in his N ovem b er 18, 1982, letter to Justice Bla ckm un com m enting  on 
United States v. Security Industrial Bank, Justice Stevens writes that “there is som e virtue in 
trying  to have Court opinions as unanim ous as possib le.” Even thoug h Justice Stevens 
shared  Justice Bla ckm un’s analysis in the d issent, he d e cid ed  to join Justice Rehnquist’s 
m ajority opinion. See id. (containe d  in Bla ckm un papers). 
206. From  1900–1910, five percent of the b a nkruptcy c ases had  d issenting  opinions, and  
there were none in the next two d e c a d es. Dissents also appe ar to have b e en rare in cases 
b e fore 1900 b ase d  on Justices electing  “to suppress fund am ental d ifferences of view” in the 
interest of the appearanc e of harm ony. See David  P. Currie, “The Constitution in the 
Suprem e Court: The First Hund red  Ye ars 1789-1888” at 150 & nn.201-04 (Univ. of Chica g o 
Press 1990). 
207. The d ata show that d issenting  opinions b ec am e a reg ular part of the Court’s b a nk-
ruptcy d e cisions following  sig nific ant statutory am end m ents in the 1930’s. From  1930-1940, 
25 percent of the Court’s b a nkruptcy d ecisions had  d issents, a trend  that g rew to 57 percent 
and , ultim ately, 100 percent d uring  the next three d ec a d es. 
208. See Justice John Paul Stevens, The Life Span of a Jud g e-Ma d e Rule, 58 N .Y.U. L. REV. 1, 13 
& n.63 (1983). 
209. See infra Append ix B. 
210. In a letter sent on N ovem b er 4, 1939, from  Chief Justice Hug hes to Justice Doug las 
re g ard ing  Case v. Los Ang e les Lum b er Prod s. Co., 308 U.S. 106 (1939), Chief Justice Hug hes 
writes that he d oes not a gre e with Justice Doug las’ reasoning  b ut will not d issent b e c ause 
the hold ing  is narrow and  the e ffect of the d ecision is salutary. In a hand written note to 
Justice Brand eis re g ard ing  Security Mortg a g e  Co. v. Powers, 278 U.S. 149 (1928), Justice 
McReynold s writes, “I voted  the other way, b ut if you g et a m ajority I shall not say 
anything .” (containe d  in Brand eis papers). 
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 On som e occasions Justices who d isa g re e d  a b out a d e cision follow up 
with an excha ng e of correspond enc e a fter the case is d e cid e d . For exa m ple, 
in United States v. Kras,211 an ind ig e nt d e btor file d  a  m otion asserting  his Fifth 
Am end m ent Due Process rig hts to b e a b le to file a voluntary b a nkruptcy 
petition without paying  the require d  $50 filing  fe e. Justice Bla ckm un’s clerk 
suspecte d  the case was a sha m  suit and  the Justice appe are d  to a g re e, writing  
a d e cision d isting uishing  Bod die v. Connecticut212 on the b asis that there was 
no constitutiona l rig ht to b a nkruptcy a nd  that the b a nkruptcy d ischarg e was 
not the only way for a d e btor to receive a fresh start. Severa l Justices, 
includ ing  Justices Doug las a nd  Stewart file d  d issenting  opinions la m e nting  
that ind ig e nts would  b e una b le to avail the m selves of this im portant rig ht. 
W ithin a ye ar a fter the Kras d e cision was rend ere d , the Solicitor Genera l 
wrote to Justice Blackm un a nd  a d vised  him  that Kras paid  the filing  fe e 
shortly a fter the Court’s d e cision was rend ere d .213 Two d ays later Justice 
Blackm un a d vised  the Solicitor General that he “ha d  a fe eling  there was 
som ething  wrong  with this case”214 and  the next d ay he sent a note to Justices 
Stewart and  Doug las a d vising  them  that Kras paid  the filing  fe e.215 
 
 
 
 
 
 
ISBN 978-1-4224-2751-4 
$80, hardcover 
 

                                                   
211. See United  States v. Kras, 409 U.S. 434 (1973). 
212. 401 U.S. 371 (1971). 
213. See June 17, 1974 letter from  Solicitor General Korm an to Justice Bla ckm un (contained  
in Bla ckm un papers). 
214. See June 19, 1974 letter from  Justice Bla ckm un to Solicitor General Korm an (contained  
in Bla ckm un papers). 
215. See June 20, 1974 note from  Justice Bla ckm un to Justices Stewart and  Doug las 
(containe d  in Bla ckm un papers). 
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