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INTRODUCTION

Fiduciary Government: Provenance, Promise, and Pitfalls
Evan J. Criddle, Evan Fox-Decent, Andrew S. Gold, Sung Hui Kim & Paul B. Miller

The idea of “fiduciary government”—that public officials enjoy a position of power and
owe obligations comparable to those of agents, trustees, and other fiduciaries—has attracted
unprecedented attention in recent years. As scholars have increasingly come to recognize the
shortcomings of social contract theories of government, many have looked to fiduciary obligation
as a new model for legitimating public authority and explaining the obligations of the state and
public officials. In addition, concerns about possible bias and corruption at the highest levels of
government have invited renewed attention to the idea that public officers and institutions bear
fiduciary duties to eschew conflicts of interest and to use their entrusted power solely for the public
good. The idea of fiduciary government is as timely as it is timeless.

This book contributes to the growing renaissance of public fiduciary theory in several
respects. First, it deepens our awareness of the idea’s distinctive conceptual and normative
advantages for legal and political theory. Second, it enriches our appreciation of the intellectual
history of fiduciary government by examining the idea’s development in Europe and the United
States. Third, it sharpens our understanding of the idea’s potential applications to various areas of
substantive law, including constitutional, administrative, and public international law. Finally, it
engages with conceptual and normative challenges for the idea of fiduciary government that have
yet to be adequately addressed.

The Provenance of Fiduciary Government

The idea of fiduciary government is not new. Indeed, it is central to republican theories of
government rooted in the writings, culture, legal frameworks, and political realities of the ancient
Greeks and Romans. In The Republic, Plato conceived of public officials as guardians entrusted
with power for the purpose of promoting general welfare.® Cicero wrote of public governance as
a form of trust which, “like the office of a trustee, must be conducted for the benefit of those
entrusted to one’s care, not of those to whom it is entrusted.”? Hugo Grotius—the Dutch jurist and
founding father of international law—suggested that the assertion of sovereignty by states in
domestic and international affairs is premised on fiduciary principles.® Thomas Hobbes articulated
a fiduciary conception of adjudication, insisting that one cannot be judge and party of the same

! See PLATO, THE REPUBLIC (GMA Grube trans., 1992).
2 See CICERO, Moral Goodness, in DE OFFICIIS 1.XXV 85, 87 (Walter Miller trans., 1997).
3 See HUGO GROTIUS, DE MARE LIBERUM ch. V (Ralph Deman Magoffin trans., 1916) (1609);
HuGo GROTIUS, DE JURE BELLI AC PACIS bk. 11, ch. 2 (Francis W. Kelsey trans., 1925) (1625).
5



cause.* Shortly thereafter, John Locke argued that legislative power is “a fiduciary power to act
for certain ends.”

The idea of fiduciary government has attracted more than academic interest. Indeed, it
proved deeply influential amongst revolutionaries, politicians, and public intellectuals in Britain
and the United States. Prominent republicans in Britain, including Milton and Burke, drew upon
the idea of fiduciary government in criticizing the absolutism of monarchist conceptions of Crown
sovereignty.® Leading American revolutionaries also appealed to a fiduciary conception of
republican government in criticizing British rule and framing their views on representative
democracy and constitutional design. The authors of the Federalist Papers endorsed a patently
fiduciary conception of government resting upon popular sovereignty, whereby agents of the state
receive and execute public offices on trust for the benefit of the people from whom they receive
power and to whom they are accountable. For example, James Madison conceived of state and
federal governments as enjoying power under distinct but complementary fiduciary mandates,
suggesting that they are “but different agents and trustees of the people, constituted with different
powers and designed for different purposes.”” Similarly, John Adams invoked a fiduciary
conception of government, stating that “rulers are no more than attorneys, agents, and trustees for
the people.”®

While the idea of fiduciary government has a distinguished history, it was largely neglected
throughout the 20th century. Things changed in the 1990s, however, as scholars began to draw
parallels between the operation of fiduciary principles in private law and public law constraints on
the exercise of power by public officials. For example, the Australian jurist Paul Finn, author of a
seminal treatise on fiduciary principles in private law, argued at length that the authority of the
state ought to be understood in fiduciary terms, and that much of public law can be understood as
reflecting the operation of fiduciary constraints on the authority of the state.® The idea of fiduciary
government has since found renewed interest, with a steady stream of work breaking new ground

* See THOMAS HOBBES, LEVIATHAN 129 (C.B. Macpherson ed., Penguin Books Limited 1968).

® See JOHN LOCKE, An Essay Concerning the True Original, Extent and End of Civil Government
(1690), in SociAL CONTRACT (Sir Ernest Barker ed., Oxford University Press 1948).

® JOHN MILTON, The Tenure of Kings and Magistrates, in AREOPAGITICA AND OTHER POLITICAL
WRITINGS (1999); EDMUND BURKE, Discontents in the Kingdom, in BURKE’S POLITICS: SELECTED
WRITINGS AND SPEECHES OF EDMUND BURKE ON REFORM, REVOLUTION, AND WAR (R.J.S. Hoffman &
Paul Levack eds., 1949).

" THE FEDERALIST No. 46 at 294 (James Madison).

8 JOHN ADAMS, THE REVOLUTIONARY WRITINGS OF JOHN ADAMS 28 (C.B. Thompson ed.,
2000).

% Paul Finn, The Forgotten ‘Trust’: The People and the State, in EQUITY: ISSUES AND TRENDS
131 (Malcolm Cope, ed., 1995).
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on the topic. Evan Fox-Decent has drawn on figures as diverse as Hobbes,*® Kant,** Fuller*? and
Raz'® to develop a fiduciary model of the rule of law and public authority. Evan Criddle has
deployed the idea of fiduciary government to reframe problems of authority, representation,
delegation, and discretion in the administrative state’* and global governance.’® In a series of co-
authored publications, Criddle and Fox-Decent have argued that the fiduciary character of state
authority helps to explain, and may be used to strengthen, the juridical structure of international
human rights law.'® Ethan Leib, with several co-authors, has brought fiduciary political theory to
bear on problems of democratic political representation,’’ the role of juries and judges in
democracies,'® and other topics.'® Other significant work includes Eyal Benvenisti’s re-imagining
of international law based on the model of sovereignty as a form of trusteeship for humanity,?
Gary Lawson and Guy Seidman’s analysis of the U.S. Constitution’s fiduciary character,?:
Theodore Rave’s analysis of the fiduciary character of elected office and its implications for

10 Evan Fox-Decent, Hobbes Relational Theory: Beneath Power and Consent, in HOBBES AND
THE LAW (David Dyzenhaus & Tom Poole eds., 2012).

11 Evan Fox-Decent, The Fiduciary Nature of State Legal Authority, 31 QUEEN’S L. J. 259 (2005);
EVAN FOX-DECENT, SOVEREIGNTY’S PROMISE: THE STATE AS FIDUCIARY (2011).

12 Evan Fox-Decent, Is the Rule of Law Really Indifferent to Human Rights?, 27 LAW & PHIL.
533 (2008).

13 Evan Fox-Decent, Fiduciary Authority and the Service Conception, in PHILOSOPHICAL
FOUNDATIONS OF FIDUCIARY LAW 363 (Andrew S. Gold & Paul B. Miller eds., 2014) [hereinafter: Fox-
Decent, Fiduciary Authority].

14 See, e.g., Evan J. Criddle, Mending Holes in the Rule of (Administrative) Law, 104 Nw. U. L. REV.
1271 (2010); Evan J. Criddle, Fiduciary Administration: Rethinking Popular Representation in Agency
Rulemaking, 88 TEXAS L. REV. 441 (2010); Evan J. Criddle, Fiduciary Foundations of Administrative
Law, 54 UCLA L. REv. 117 (2006).

15 See, e.g., Evan J. Criddle, Standing for Human Rights Abroad, 100 CORNELL L. REvV. (2015);
Evan J. Criddle, Proportionality in Counterinsurgency: A Relational Theory, 87 NOTRE DAME L. REV.
1073 (2012).

16 See, e.g., EVAN J. CRIDDLE & EVAN FOX-DECENT, FIDUCIARIES OF HUMANITY: HOW
INTERNATIONAL LAW CONSTITUTES AUTHORITY (2016); Evan J. Criddle & Evan Fox-Decent, Human
Rights, Emergencies, and the Rule of Law, 34 HUM. RTs. Q. 39 (2012); Evan Fox-Decent & Evan J.
Criddle, The Fiduciary Constitution of Human Rights, 15 LEGAL THEORY 301 (2009); Evan J. Criddle &
Evan Fox-Decent, A Fiduciary Theory of Jus Cogens, 34 YALE J. INT’L L. 331 (2009).

17 See Ethan J. Leib & David L. Ponet, Fiduciary Representation and Deliberative Engagement
with Children, 20 J. POL. PHIL. 178 (2012).

18 See Ethan J. Leib, David L. Ponet & Michael Serota, A Fiduciary Theory of Judging, 101
CALIF. L. REV. 699 (2013); Ethan J. Leib, Michael Serota & David L. Ponet, Fiduciary Principles and the
Jury, 55 WM. & MARY L. REV. 1109 (2014).

19 See Ethan J. Leib, David L. Ponet & Michael Serota, Translating Fiduciary Principles into
Public Law, 126 HARV. L. REV. F. 91 (2013); Ethan J. Leib, David L. Ponet & Michael Serota, Mapping
Public Fiduciary Relationships, in PHILOSOPHICAL FOUNDATIONS OF FIDUCIARY LAW 388 (Andrew S.
Gold & Paul B. Miller, eds., 2014) [hereinafter Leib et al., Mapping].

20 Eyal Benvenisti, Sovereigns as Trustees of Humanity, 107 AM. J. OF INT’L. L. 295 (2013).

2L GARY LAWSON & GUY SEIDMAN, “A GREAT POWER OF ATTORNEY”: UNDERSTANDING THE
FIDUCIARY CONSTITUTION (2017).
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redistricting,?? Sung Hui Kim’s work analyzing public corruption and insider trading in terms of
fiduciary government,?® and Donna Nagy’s work on the fiduciary regulation of financial conflicts
of interest in government.?* Recent scholarship on fiduciary government also resonates with the
growing literature on information fiduciaries® and the law’s response to private and public
corruption as forms of disloyalty or abuse of trust.?®

The Promise of Fiduciary Government

That the idea of fiduciary government has been with us for centuries suggests that it has
interpretive and normative appeal. As some of the chapters in this volume explain, fiduciary
models can explain facts about social and legal practices of government that other models cannot.
The idea of fiduciary government also provides resources with which to critique and justify laws,
policies, and structural arrangements through which the authority of the state is given
particularized expression. Of course, the promise of fiduciary government depends on how the
idea is expressed. Contemporary scholars differ significantly on this point.

Some develop the fiduciary model in metaphorical terms, in a manner akin to the use made
of the idea of contract in political philosophy and democratic theory. Put simply, public offices,
like private fiduciary mandates, involve the exercise of other-regarding powers and as such are
susceptible of corruption, abuse of trust, and disloyalty. These and other features of the idea of
fiduciary government suggest that it might provide an evocative counterpoint to social contract

22D, Theodore Rave, Politicians as Fiduciaries, 126 HARV. L. REV. 671 (2013).

23 Sung Hui Kim, The Last Temptation of Congress: Legislator Insider Trading and the Fiduciary
Norm Against Corruption, 98 CORNELL L. REV. 845 (2013); see also Sung Hui Kim, Insider Trading as
Private Corruption, 61 UCLA L. REv. 928 (2014)

24 Donna Nagy, Owning Stock While Making Law: A Fiduciary Solution to an Agency Problem in
Politics, 47 WAKE FOREST L. REV. 845 (2013); Donna Nagy, Insider Trading, Congressional Officials,
and Duties of Entrustment, 91 B.U. L. REv. 1105 (2011).

% Jonathan Zittrain, Engineering an Election, 127 HARV. L. REV. FORUM 335 (2014); Jack
Balkin, Information Fiduciaries in the Digital Age, BALKANIZATION (Mar. 5, 2014),
http://balkin.blogspot.com/2014/03/information-fiduciaries-in-digital-age.html.

26 ZEPHYR TEACHOUT, CORRUPTION IN AMERICA (2014); Zephyr Teachout, Constitutional
Purpose and the Anti-corruption Principle, 108 Nw. U. L. REV. CoLLoQuUY 30 (2014); Zephyr Teachout,
Gifts, Offices, and Corruption, 107 Nw. U. L. REv. CoLLOQUY 30 (2012); Seth Barrett Tillman, Citizens
United and the Scope of Professor Teachout s Anti-Corruption Principle, 107 Nw. U. L. REV. COLLOQUY
1 (2012); Seth Barrett Tillman, The Original Public Meaning of the Foreign Emoluments Clause: A Reply
to Professor Teachout, 107 Nw. U. L. Rev. CoLLOQuUY 1 (2013); Zephyr Teachout, The Anti-Corruption
Principle, 94 CORNELL L. REV. 341 (2009); LAURA UNDERKUFFLER, CAPTURED BY EVIL: THE IDEA OF
CORRUPTION IN LAW (2013); LAWRENCE LESSIG, REPUBLIC, LOST: HOW MONEY CORRUPTS CONGRESS
AND A PLAN TO STOP IT (2011); Lawrence Lessig, What an Originalist Would Understand ‘Corruption’
to Mean, 102 CALIF. L. REv. 1 (2014); Paul Gowder, Institutional Corruption and the Rule of Law, 9 THE
ETHICS F. 84 (2014); Dennis Thompson, Two Concepts of Corruption, 12 GEO. WASH. L. REv. 1036
(2005); M.E. Newhouse, Institutional Corruption: A Fiduciary Theory, 23 CORNELL J. L. & PUB. PoL’Y
553 (2014).
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theories of the state, offering new conceptual, interpretive, and normative vistas. Like the debate
between contractarians and non-contractarians in private fiduciary law scholarship, a focus in
public fiduciary theory on power and status promises to reorient political theory away from
questions about consent and agreement to questions about power, vulnerability, trust, and the status
of public entities.

While metaphorical use of the idea of fiduciary government is common, legal
interpretivists have argued that public offices are actually (not merely metaphorically) fiduciary.
Some, like Evan Criddle and Evan Fox-Decent, argue that the authority of the state is fiduciary
insofar as it mirrors constitutive properties of fiduciary relationships in general. Others, like Ethan
Leib, argue that the relationship between the state and its subjects is analogous to private law
fiduciary relationships on the basis of shared characteristics. Notably, both types of relationships
depend on trust, implicate power, engender dependence and vulnerability, and are open to abuse.
Accordingly, public fiduciary relationships entail similar, albeit translated, duties and
responsibilities.

Regardless of methodology, there is wide agreement that important normative implications
follow from the recognition that governmental powers are held on a fiduciary basis. Public
officials, like private fiduciaries, are said to be subject to legal norms designed to prevent, deter,
or punish corruption and to ensure that legal powers are exercised properly and carefully for the
purposes for which they were conferred. These norms include general duties of loyalty,
impartiality, fairness, candor, confidence and care. These general duties, in turn, support a series
of more particular rules (e.g., conflict of interest requirements, abstention and recusal rules,
disclosure and consent requirements) with important implications for our understanding of familiar
notions, such as integrity in the occupation of a public office. Some argue further that fiduciary
principles support commitments to legality, the rule of law, respect for human rights, and the laws
of war.?” The idea of fiduciary government thus may be capable of bridging recognition of state
and popular sovereignty with acknowledgement of the essential role for international law as a
bulwark of humanitarianism.?®

In summary, according to its proponents, the idea of fiduciary government can provide an
account of state sovereignty and political obligation; help to articulate relationships between
different branches of government; offer guidance as to the responsibilities of both states and public
office holders to citizens and non-citizens amenable to their jurisdiction; and situate governments
within a system of international law.

The Pitfalls of Fiduciary Government

2 See, e.g., CRIDDLE & FOX-DECENT, supra note 16.
28 See id.; Benvenisti, supra note 20.
9



Theories of fiduciary government also face challenges. Some concern indeterminacy.?® For
example, if a public office holder is a fiduciary, who are her beneficiaries? A state legislator could
plausibly be seen as a fiduciary to the citizens who voted for her; to all citizens in her state; to all
citizens of her nation; and to the public at large, including noncitizens and future citizens.*
Likewise, it is often vital to determine whether a theorist is viewing officeholders, branches of
government, or states in general as fiduciaries.

Another area of uncertainty concerns the construction of public fiduciary relationships.
Different private law models of fiduciary relationships have different implications. An agency
model, for example, suggests that the present instructions or preferences of the agent’s principal
should be decisive for the fiduciary in the exercise of her discretion.3! A trustee model, by contrast,
contemplates greater deference to fiduciaries’ own judgments about what may advance the best
interests of the beneficiaries. Other models, each with their own distinctive implications, have been
invoked from time to time, as well. For example, some scholars have drawn on models of fiduciary
administration in partnerships and corporations.®?

A further challenge is to differentiate fiduciary theories of government from the
alternatives without producing counterintuitive results. Some have argued that a thin account of
fiduciary relations leaves us with a theory that is largely redundant—one that simply restates
puzzles already recognized as puzzling under other theories of government.® Alternatively, it has
been argued that fiduciary theories of government are overly stringent in the constraints they would
place on the conduct of public officials.>*

A different set of challenges concerns questions of application where multiple beneficiaries
are involved. A duty of loyalty is often understood as a duty to act in what the fiduciary believes
to be in the beneficiary’s best interests. If, however, this duty of loyalty is owed to several million
constituents, it will be impossible to act in the best interests of each individual constituent.
Moreover, it is very hard to pin down what it means to act in the best interests of citizens in the
aggregate. The question of whether and, if so, how conventional fiduciary duties can be extended
from bilateral relationships to public administration for diverse constituencies remains
controversial.

29 See Leib, Ponet, & Serota, Mapping, supra note 19; Andrew S. Gold, Reflections on the State
as Fiduciary, 63 U. TORONTO L.J. 655 (2013).

% See Leib, et al., Mapping, supra note 19, at 398-99.

31 Deborah A. DeMott, The Fiduciary Character of Agency in PHILOSOPHICAL FOUNDATIONS OF
FIDUCIARY LAW 321 (Andrew S. Gold & Paul B. Miller, eds. 2014).

32 Sung Hui Kim, The Last Temptation of Congress: Legislator Insider Trading and the Fiduciary
Norm Against Corruption, 98 CORNELL L. REV. 845 (2013).

33 Seth Davis, The False Promise of Fiduciary Government, 89 NOTRE DAME L. REV. 1145,
1151, 1205 (2014).

% See id. at 1151, 1203-04.

10



Some theorists have argued that fiduciary government supports obligations to the state as
well as obligations owed by the state.®*® On this view, fiduciary principles can help resolve
problems of political obligation. Here, problems of analogy resurface. There are certain contexts
in which fiduciaries possess authority over beneficiaries, even in the absence of beneficiary
consent. Some have suggested that these relationships are a useful analogue to the relationship
between a state and its citizens. However, these analogies have been challenged on their own
terms® and on the basis that they imply an objectionable, paternalistic view of public
governance.®’

Lastly, to the extent that theorists ground fiduciary theory in accounts of government in
particular states, there are significant questions of fit. For example, it has been questioned whether
fiduciary principles are consistent with the intentions of the Founders of the U.S. Constitution or
of the U.S. Congress, and it has been argued that fiduciary principles have not worked well where
applied.®

These and other criticisms do not diminish the importance of the idea of fiduciary
government. They do suggest, however, a need for further refinement, clarification, and
elaboration of the idea. The contributors to this book take up this challenge, advancing debate over
the authority of the state by improving our understanding of the history, advantages, and
limitations of the idea of fiduciary government.

Modes of Governance

The chapters in this book are grouped into five parts. The contributions in Part | explain
how the idea of fiduciary government points toward distinctive modes of governance.

In Fiduciary Representation, Paul Miller responds to an especially powerful objection to
the idea of fiduciary government. According to this objection, echoed in Timothy Endicott’s
contribution to this volume, private fiduciary administration is categorically distinct from ordinary
public administration (i.e., administration in which the public official or entity is not charged with
a private-law-like mandate demanding special regard for the interests of a limited class of
beneficiaries). On this view, private and (ordinary) public administration both exhibit relations
between power-holders and others who are subject to the relevant power, but those relations do
not share the same constitutive features. There is, as Miller puts the objection, a lack of relational
correspondence.

% Fox-Decent, Fiduciary Authority, supra note 13.

% See Gold supra note 28.

37 See Evan Criddle, A Sacred Trust of Civilization: Fiduciary Foundations of International Law,
in PHILOSOPHICAL FOUNDATIONS OF FIDUCIARY LAW 404 (Andrew S. Gold & Paul B. Miller, eds.
2014); Davis, supra note 33, at 1187.

% See Davis, supra note 33, at 1171-95.
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Miller tackles the objection head-on by arguing that there is a deep relational
correspondence between private and public administration that goes to the core of fiduciary
relationships. According to Miller, a central and defining feature of both private and public
administration is that it is representative in character; i.e., one or more persons stand in a relation
to others such that they can be said to represent or “personate” those others in the exercise of other-
regarding legal powers. Drawing on the work of Thomas Hobbes and Hanna Pitkin, Miller argues
that public and private administration equally entail legal representation, and argues that
representation, in turn, is an inherently fiduciary mode of relating to others. Miller concludes by
drawing out various implications of his argument; for example, that representation makes it
possible for a people to exist as a collectivity that is also a single legal person (the state). Public
representation within the state, Miller says, can be achieved both vertically and horizontally
through myriad institutional arrangements. In these and other ways, Miller’s idea of representation
serves as a unifying thread that binds together various aspects of public administration, all the
while showing that public and private administration are part of a wider genus: fiduciary
administration.

Building on the insight that public and private fiduciary law have much to learn from each
other, Theodore Rave calls for greater conceptual clarity in an area that has heretofore been
characterized by doctrinal confusion. In Two Problems of Fiduciary Governance, Rave observes
that public and private fiduciary law often conflate two distinct governance problems: the
principal-agent problem and the tyranny-of-the-majority problem. The principal-agent problem
describes the situation in which an agent engages in disloyal, self-regarding behavior at the
expense of her principal. The tyranny-of-the-majority problem describes the separate situation in
which a majority attempts to exploit or oppress a minority—that is, when principals treat each
other unfairly.

As Rave explains, private and public fiduciary law often conceive of the duties that a
majority owes a minority in the same terms as those that agents owe their principals. Corporate
law, for example, has imposed “fiduciary duties” on majority shareholders relative to minority
shareholders under terms that recall the fiduciary duties that corporate managers owe to the
corporation and its shareholders. Meanwhile, in public law, some scholars have argued that voters
are fiduciaries in much the same way that elected officials can be characterized as fiduciaries for
those whom they represent.

This conflation is troublesome, Rave says, because the two governance problems arise for
different reasons and require different legal and structural responses. For example, standard
entailments of the duty of loyalty — the fiduciary’s obligation to eschew self-interest and act for
the exclusive benefit of the beneficiary — are designed to address the principal-agent problem. But
they have far less traction on the tyranny-of-the-majority problem because, as a general matter,
principals are entitled to act in self-interest, as long as minorities are not exploited. Moreover, the
principal-to-principal duties that have developed in private law have different equitable

12



foundations than fiduciary duties. Understanding the differences between these problems is
critical to any attempt to translate ideas from private law into a fiduciary conception of
government.

In Guardians of Legal Order: The Dual Commission of Public Fiduciaries, Evan Criddle
and Evan Fox-Decent reply to a prominent criticism of the idea of fiduciary government. The
criticism suggests that fiduciary characterization of government is inapt on the basis that, while
private fiduciaries can be (and are) obligated to show exclusive partiality to their beneficiaries,
public officials cannot. Public officials must routinely balance and choose between the interests of
multiple constituencies. Interest balancing and undivided loyalty couldn’t be further apart as forms
of other-regarding behavior. Norms of fiduciary loyalty, it is said, are simply not translatable to
the public realm.

Criddle and Fox-Decent argue that this criticism is misconceived. It is founded on the
mistaken assumption that fiduciary relationships are always premised on a single mandate to serve
the interests of an individual or group with common interests. In fact, a significant subset of
fiduciary relationships feature dual mandates. For these relationships, the ideal of undivided
loyalty is displaced by one of fair and reasonable regard.

According to Criddle and Fox-Decent, dual mandates arise in relationships between
licensed professionals and their clients (notably, doctor-patient and lawyer-client relationships).
These relationships are constituted by a “first-order commission” to a particular client, and a
separate “second-order commission” to serve certain public interests or purposes. Secord-order
commissions constrain the first-order ones, and accordingly fiduciaries face the pull of multiple
loyalties. Living up to the demands of these loyalties requires careful balancing of different, and
potentially competing, considerations. This structure also typifies fiduciary government. For
example: legislators owe a first order duty to their constituents, subject to a second order duty to
the nation and citizenry at large. According to Criddle and Fox-Decent, this framing shows how
the relational structure of fiduciary government is continuous with that of more familiar fiduciary
mandates. It also suggests that the multiple loyalties “problem” for fiduciary government is not a
problem at all. It is, rather, a familiar feature of relationships in which fiduciaries have dual
commissions. Recognizing how second-order fiduciary duties operate also explains why states, as
fiduciaries of humanity, are legally obligated under international law to cooperate with one another
to protect human rights for the benefit of international society as a whole.

One of the great challenges for public fiduciary theory is to determine what kinds of
fiduciary duties the state owes to its citizens. Laura Underkuffler’s Fiduciary Theory: The Missing
Piece for Positive Rights considers this question from a new angle: in her view, the state’s fiduciary
duties provide much-needed grounding for positive rights. Many think that citizens have positive
rights to various benefits, from welfare entitlements, to education, to healthcare — and that
government is subject to correlative duties to provide these benefits. While sympathetic to this

13



view, Underkuffler argues that it is problematic to ground positive rights in interpretations of
constitutional text (which can be interpreted in other ways); in broader constitutional principles
(which are likewise contingent in their implications); or in values like liberty or human flourishing
(which may support positive rights, but without tying them to a governmental obligation).

Underkuffler contends that the missing ground of positive rights is found in the idea of
fiduciary government. She notes that government-citizen relationships involve discretionary
power, structural vulnerability, and incapacity, and thus qualify as fiduciary. Underkuffler
recognizes that fiduciary theorists have been reluctant to recognize positive public fiduciary duties.
However, emphasizing the “other-regarding posture” that fiduciaries maintain, she argues that the
idea of fiduciary government can and does provide support for them.

Underkuffler also draws attention to a related concern: citizens benefit from a variety of
negative rights, including government-supported property rights. There may thus be a worry that
recognizing positive rights will require coerced reallocation of private property. She emphasizes,
however, that government “has created and enforced the very situation that has generated the
positive-rights claimants’ desperate need.” While some negative rights are understood apart from
government recognition, she suggests that property rights are defined and enforced by government
alone. Because government is responsible for conditions of scarcity and inequality in access to
resources, its fiduciary responsibility to assess and respond constructively to those conditions is
unavoidable.

Historical Approaches

The Roman law of guardianship offers a direct, historical example of the transposition of
fiduciary principles from private to public law. In “The State |s a Minor”: Fiduciary Concepts of
Government in the Roman Law of Guardianship, Daniel Lee investigates how the Roman law of
guardianship came to influence and permeate medieval political and legal thought regarding
fiduciary government. Under Roman law, guardians and tutors were entrusted with the
administration and care of minors and pupils. Medieval jurists looked to this law as a model for
princely governments. These regimes were deemed entrusted with a set of “tutorial”
responsibilities that resembled the duties a guardian owed its ward. Lee’s chapter explores how
medieval scholars developed this “minority thesis” using materials from Justinian’s Code,
stressing the fiduciary and representative functions of guardianship in explaining the relationship
between kings and kingdoms. The feature that linked sovereignty to guardianship was that in both
cases a representative had to act for a party without capacity to act for itself. Leaderless collectives
could no more act for themselves than could legally (and sometime factually) incapable children.

Lee’s chapter proceeds to consider the reception of this thesis in the thought of Hotman,
Brutus, Bodin, Althusius, and Grotius. Lee argues that early modern constitutional debates on
sovereignty proceeded according to the terms of Roman guardianship. At the end of his chapter,
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Lee speculates on the reason the minority thesis receded from constitutional debates. His
suggestion is that Hobbes’s articulation of the state as a separate person supplanted the traditional
dyadic view under which authority and obligation were framed as a form of guardian-ward
relationship between the ruler and the ruled. With modernity’s recognition of a personified state,
the adaptation and application of fiduciary concepts to constitutionalism becomes more complex.
And yet, Lee says, the task becomes all the more provocative, since we are challenged to imagine
how the state itself might reach maturity and speak for itself.

Nicholas Parrillo’s chapter, Fiduciary Government and Public Officers’ Incentives, takes
on an important and neglected topic in the history of the idea of fiduciary government. He
addresses the historical relationship between compensation practices for public officials and the
fiduciary characterization of public office.

Building on his monograph, Against the Profit Motive, Parrillo raises important questions
concerning what shifts in compensation practices suggest about prevailing models of government
in the United States over a significant part of its history. He also charts changes in public opinion
on the benefits and risks of allowing officials to perform public functions on compensation terms
that incentivize considerations of private advantage.

Parrillo cautions against hasty generalizations about conventional views on the nature of
public office. He shows that a wide variety of factors have informed the development of
compensation practices and policies. Drawing on the work of Paul Miller and Andrew Gold,* he
suggests that forms of compensation that incentivized considerations of private advantage (e.g.,
facilitative payments for public services) may have been associated with a service model of public
administration (i.e., one in which public officials are seen as providing a kind of non-fiduciary
service to individual citizens). By contrast, Parrillo argues, the eventual rejection of these forms
of compensation in favor of fixed salaries suggests the embrace of a governance-type model of
fiduciary administration (i.e., one in which public officials administer their offices in the interests
of the public at large). This shift is significant, for it would seem to indicate that public officials
were invited to view citizens as mere clients and public office as a kind of sinecure until the salary
revolution took hold, after which public officials were clearly understood as instrumentalities of
the state with a responsibility to assist in its realization of public objectives.

The Problem of Legitimacy

Scholarly discussion of the relationship between the idea of fiduciary government and
central questions of political theory — including the problem of political legitimacy — is emerging
as an exciting field of inquiry. In Fiduciary Political Theory and Legitimacy, Stephen Galoob and
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Ethan Leib take on these questions, engaging with political theorists who work in different
traditions. Galoob and Leib hope to address concerns political theorists might have about the idea
of fiduciary government. One concern is that fiduciary principles can be, and sometimes have
been, invoked as cover for illegitimate exercises of power. Galoob and Leib argue that this can be
avoided if we understand that fiduciary principles have a cognitive dimension. According to this
view of fiduciary obligation, fiduciary principles constrain a fiduciary’s deliberations as well as
her actions, thus placing significant limits on the scope for abusive conduct, including self-serving
and paternalistic arrogation of sovereign power.

Galoob and Leib next consider the problem of political legitimacy. They note that some
fiduciary theories of government are not suited to address this problem. One approach, which they
call a “full” theory, does purport to address the problem in the course of providing a full account
of political normativity from fiduciary premises. The other, “modular,” approach treats fiduciary
principles as a component of extant normative theories of government. Galoob and Leib contend
that “full” fiduciary theories cannot adequately answer several important meta-theoretical
questions (such as whether legitimacy is a binary or a scalar operator, or whether beneficiaries
have obligations to obey a fiduciary). Accordingly, they endorse a modular approach.

In the authors’ view, fiduciary principles can be reconciled with leading theories of
political legitimacy. They consider two examples. Under a liberal theory, “the justness of a state’s
political institutions bear on the existence and extent of its right to rule”. Using John Rawls’
account as an illustration, Galoob and Leib suggest that fiduciary principles are broadly consistent
with liberal theories of political legitimacy. Alternatively, voluntarist theories emphasize the
volitional commitments of those subject to a state’s authority. Galoob and Leib consider the
version of voluntarism developed by A. John Simmons, and suggest that it, too, is largely
compatible with a modular approach to fiduciary government. In both cases, the theory of
legitimacy would need to be modified to accommodate fiduciary principles. Yet, in their view,
these modifications would enhance the explanatory and justificatory power of liberal and
voluntarist theories.

Andrew Gold’s The State as a Wrongful Fiduciary adopts a different perspective: it
stipulates that Simmons’ voluntarism is correct without the modifications proposed by Galoob and
Leib. Viewing the state as a fiduciary cannot then solve problems of political legitimacy, he
argues. If, following Simmons, we conclude the assertion of sovereign power by states is not
legitimate, does it still make sense to see the state as a fiduciary? Potentially, yes — if we allow
for fiduciary status that is grounded in a wrong. In addition, even for those who adopt a non-
voluntarist perspective on the problem of legitimacy, there is a further reason to consider contexts
in which states lack legitimacy. Even if it is not infeasible, political legitimacy is often lacking
(think of some wartime occupations), and it is worth thinking about how fiduciary principles might
apply in these circumstances.
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Commonly, states are compared to familiar fiduciaries: trustees, guardians, or agents. Gold
suggests that an illegitimate state can be analogized to the less well-known fiduciary de son tort.
From that point of view, the state’s fiduciary obligations are best understood as remedial
obligations, responsive to the state’s wrongful assertion of discretionary power over the lives and
assets of others. This approach views the state’s fiduciary obligations as being owed to individual
citizens rather than the public at large. It also takes the state’s obligations to include prescriptive
forms of loyalty (such as a duty of affirmative devotion) and not merely proscriptions against
opportunistic behavior.

Gold contends that citizen preferences are an important concern for the fiduciary state, and
that particular attention should be paid to preferences regarding whatever it is that citizens
individually find meaningful in life. This approach raises a potential feasibility concern. However,
a fiduciary state may act to advance citizens’ preferences in an indirect fashion. Gold argues that
state provision for robust institutions of private law is one way in which the state can support
citizen preferences and associated autonomy interests.

Corruption and Breach of Trust

One tendency shared by public and private fiduciaries is their almost infinite capacity to
abuse the trust that has been placed in them. The idea of fiduciary government has proven attractive
in part because fiduciary law provides a clear conception of the nature of the wrongdoing involved
in breaches of trust as well as legal mechanisms specifically tailored to problems of corruption. In
The Supreme Court’s Fiduciary Duty To Forgo Gifts, Sung Hui Kim explores how fiduciary law
can productively address a particularly vexing problem of trust.

In her chapter, Kim calls for fiduciary limits on Supreme Court Justices’ acceptance of
high value gifts. Kim cites an example in 2001 in which Justice Clarence Thomas reportedly
accepted a bust of Abraham Lincoln, cast in 1914 by the neo-classical sculptor Adolph Alexander
Weinman and valued at $15,000, as a gift from the conservative think tank and frequent filer of
amicus briefs, the American Enterprise Institute. Practices like this, Kim maintains, are troubling.
They raise questions about judicial integrity and impartiality, and they undermine the high levels
of trust that citizens necessarily place in the Supreme Court.

Kim reviews the complex patchwork of civil and criminal statutes and regulations that
could potentially apply to the receipt of gifts by Justices. She concludes that these laws leave
loopholes through which high value gifts — even from litigants who will appear or regularly appear
before the court — may be permitted and remain undisclosed. Kim also considers whether the
Justices should be regarded as fiduciaries. In her affirmative answer, Kim argues that the purpose
of fiduciary law is to protect and promote socially valuable relationships characterized by high
levels of trust.
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Kim concludes that a fiduciary duty to forgo gifts should be imposed on the Justices. She
notes that the overriding concern to ensure the trustworthiness of fiduciaries usually entails rules
requiring them to refrain from using their entrusted positions for self-regarding gain. A rule against
accepting gifts is consistent with this standard of trustworthiness. Indeed, Kim argues that the
extraordinary power vested in the Supreme Court and concomitant greater vulnerability of citizens
raises the stakes for the trustworthiness of Supreme Court Justices. Having shown that there ought
to be a fiduciary duty to forgo gifts, Kim concludes by explaining how the duty should be defined
and implemented.

Also writing on problems of abuse of trust in her chapter — Congressional Officials and the
Fiduciary Duty of Loyalty: Lessons from Corporate Law, — Donna Nagy looks to the fiduciary
duty of loyalty to address principal-agent problems in politics. Acknowledging that principal-agent
problems are inherent in all areas of government, Nagy focuses on the problem of self-dealing by
members of the United States Congress.

Nagy examines three situations in which the loyalty obligations of members of Congress
have been called into question by their personal investment activities. In two of these situations,
involving the self-serving use of government information and the acceptance of allocated shares
in “hot” public stock offerings, Congress responded by enacting new amendments to federal
securities laws, narrowly banning these practices. In both instances, Nagy argues, we would be
better served by applying a fiduciary duty of loyalty. The third situation implicates the widespread,
currently permitted, practice among members of Congress of holding personal investments in
companies that are directly and substantially affected by Congressional action. Here, the duty of
loyalty could likewise be usefully employed.

Indeed, in all three situations, one could rely on broad fiduciary principles and achieve a
better, and more principled, result than is realized through unduly narrow and piecemeal statutory
intervention. Moreover, fiduciary principles helpfully support robust remedies, such as
divestiture. That said, Nagy recognizes that effective change will likely require legislative
reform. She suggests that examination of fiduciary norms in corporate law could help to ensure
that reforms are well designed and effective.

Nadav Shoked’s The American Law of Local Officials as Fiduciaries explores the
relationship between government types and fiduciary principles, focusing in particular on
differences between state and local government. As Shoked notes, courts have been especially
open to the idea that municipal government is fiduciary. The reasons for this are complex, but
include the fact that municipal government often adopts a corporate form of organization. By
contrast, courts are more reluctant to view state-level government as fiduciary. The difference in
the treatment of state and local government, he argues, merits further attention.
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Shoked posits that courts are more likely to recognize a government as fiduciary when its
origins and structure can be traced to the law of private organizations (e.g., trust law or corporate
law). With this basis for analogical argument, courts are more ready to extend the anti-corruption
mandate of fiduciary law to government. They tend, however, to focus on problems of conflicting
interests — cases involving corruption rather than incompetent management. In addition, courts
tend to subordinate fiduciary principles to statutory law. Indeed, Shoked suggests that the
historical record reflects a gradual diminishment in the significance of fiduciary law for public
officials. Shoked contends that there is normative ambivalence at work here; courts doubt whether
fiduciary principles are apt constraints for government. There is certainly, he thinks, a reluctance
to extend them beyond local government. Shoked suggests that this reluctance reflects a concern
about the separation of powers; i.e., that courts lack both the expertise and democratic legitimacy
to police legislative and administrative decision-making.

Skeptical Challenges

For all its potential to serve as a bulwark against corruption, the idea of fiduciary
government too often has been exploited as an ideology of domination. From time to time, political
elites have invoked fiduciary principles to lend a veneer of legitimacy to systematic oppression,
including practices of slavery and colonialism. Reflecting on this dim legacy, Seth Davis’s chapter,
Pluralism and the Public Trust, invites readers to consider how the pathologies of fiduciary
government may exacerbate vulnerability and undermine collective self-determination.

Davis argues that the idea of fiduciary government cannot furnish an adequate account of
political legitimacy without attending more carefully to the origins of a state’s claim to legal
authority. The position of a conquering power is, in his view, comparable to that of a kidnapper;
in both settings, the wrongful usurpation of power renders the resulting claim to power wrongful,
irrespective of how it is exercised. Accordingly, it is not enough for public authorities to proclaim
that they hold power on public trust. If political elites have engaged in usurpation, their observance
of fiduciary norms is insufficient to vindicate a people’s right to self-determination.

According to Davis, other aspects of the idea of fiduciary government also require
refinement or reconsideration. Proponents have celebrated the potential of the idea to liberate
political theory from social contract models that ground political authority on consent. Yet, Davis
argues that the fiduciary theorists” alternatives are no less problematic. To the extent that fiduciary
theorists focus on private parties’ formal incapacity to exercise public power, Davis asserts that
this premise is factually inaccurate (because, on his view, private parties sometimes do wield
public powers), conceptually vague (because it is not clear what is meant by “public powers™), and
normatively unappealing (because it would suppress pluralism). Although Davis does not advocate
excising fiduciary concepts entirely from public law and political theory, he suggests they are more
likely to be deployed successfully if integrated into a pluralist account of political legitimacy. Such
an account could incorporate lessons from other private-law models, such as those derived from
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contract and property law, which are arguably more sensitive to popular consent and voice—
concerns that resonate across diverse political traditions, including those of indigenous peoples.

Another dissenting voice is found in Timothy Endicott’s The Public Trust. As his title
suggests, Endicott does not deny that public power is held in trust. He affirms what he calls “The
Responsible Government Principle,” which holds that “[pJublic power is held in trust in the sense
that it is to be exercised for the public good.” Crucially, however, Endicott insists that the duties
of a private fiduciary are distinct from those ordinarily owed by public officials and agencies. He
readily admits that in some cases public officials undertake fiduciary duties, as where the state
exercises custodial power over children or prisoners. But exercising power of this sort relative to
an ascertainable beneficiary is very different from exercising power for the sake of the public. The
private fiduciary (or public entity acting as a private fiduciary) serves private interests, whereas
the public official serves the public good (or some aspect of it that is not reducible to private
interests).

Endicott marshals a series of rich arguments to support his position. One is that public
actors can owe diverse types of duty that are not usefully characterized as fiduciary, such as duties
in tort, human rights duties, (at least some) social assistance duties, and duties of “implacable
hostility” to contest the plans and actions of violent criminals. Endicott provocatively asks how
law enforcement officials could serve as fiduciaries of violent offenders. Endicott also offers a
compelling account of the public trust and how it relates to the public good of a community, and
how authorities can properly be held accountable for their defaults in relation to these ideas. Like
Davis, Endicott poses serious questions that advocates of fiduciary government will have to answer
if they are to persuade their skeptics.

Conclusion

As we have noted earlier, the idea of fiduciary government is at once timely and timeless.
The idea has attracted new attention because it sheds light on a variety of problems that threaten
to erode public trust in public officials, while at the same time offering a vibrant ideal of
responsive, public-spirited government. The idea is timeless because it resonates with deeply held
convictions about the kind of accountability that is implied by representative government, and
because it stands in vivid contrast to theories of government rooted in the social contract tradition.
The contributions to this volume — the first ever collection of essays on fiduciary government —
promise to catalyze and shape debate for decades to come. Our authors answer important
objections to the idea of fiduciary government, offer new variants on that idea, explain some of its
most interesting and salient implications, and sound notes of criticism and caution that merit close
attention. The various contributions illuminate the promise and pitfalls of the idea of fiduciary
government, demonstrating en passant the idea’s enduring appeal.
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