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VANGUARDS OF DEMOCRACY:

Juries as Forerunners of Representative
Government

Nino C. Monea

ABSTRACT

Juries are the most diverse institution of government. Due
to the random selection of members, ease of access, and procedur-
al rights to challenge the exclusion of protected classes, juries reflect
the diversity of America far better than legislatures, courts, the bar,
and virtually every other civic institution. This Article aims to do two
things. First, document how juries have become more diverse along
the lines of income, gender, and race; and how each of these groups
had to surmount the powers that be to take their place in American
jury boxes. Second, demonstrate how juries allowed marginalized
groups in each of these categories to exercise political power sooner
and more solidly than other institutions of government. As a result,
current declines in the use of jury trials mean less-representative
decision-makers will have a larger role in our jurisprudence.
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INTRODUCTION

Juries are the most diverse institution of government. This
was true in England in the 1600s,' and it remains true today. Going
back to English antiquity, juries were geographically and religious-
ly diverse, and even allowed foreigners to serve.? In fact, colonial
juries could include Native Americans,’ disabled people served in
the nineteenth century,* and, during Lincoln’s time, Midwestern
juries allowed immigrants to serve.’

Juries are not normally thought of as institutions of govern-
ment, but they should be.® Though jurors do not receive fancy titles
or large paychecks, they are, along with judges, the only Article III
officials mentioned in the Constitution. And jury verdicts may right-
fully be thought of as policy decisions. Criminal juries can exercise

1. Stephan Landsman, The Civil Jury in America: Scenes from an Unap-
preciated History, 44 HasTINGs L.J. 579, 588 (1993).

2. CHRISTOPHER WALDREP, JURY DISCRIMINATION: THE SUPREME COURT,
PusLic OPINION, AND A GRASSROOTS FIGHT FOR RACIAL EQUALITY IN MISSISSIPPI
10 (2010).

3. Id. at19.

4. See Deaf and Dumb Juror, FREEMAN’s J. (Dublin) (Dec. 18, 1843),
at 4, https://www.newspapers.com/image/401289881/; Live State News,
Tives (Philadephia) (Mar. 14, 1884), at 2, https:/www.newspapers.com/

image/52187390/.
5. See Stacy Prart McDERMOTT, THE JURY IN LINCOLN’S AMERICA 79
(2012).

6. See, e.g.,Jason M. Soloman & Paula Hannaford-Agor, Introduction:
The Civil Jury as a Political Institution, 55 WM. & MAry L. Rev. 715 (2014).


https://www.newspapers.com/image/401289881/
https://www.newspapers.com/image/52187390/
https://www.newspapers.com/image/52187390/

2021 VANGUARDS OF DEMOCRACY 171

their nullification powers to express their distaste for certain laws’
or to protest the over-policing of Black men.® In civil cases, jury
verdicts serve as signals and markers that influence the outcome
of a vastly larger number of cases that are settled or dropped with-
out a trial.’

This gemstone of American democracy was not something
originally available, as jury service was once limited to a select few.
Specifically, in the 18th century, various states prohibited Quakers
and Catholics from serving on juries by statute—along with athe-
ists and Jews."” These restrictions were removed as states became
more tolerant. By 1789, only atheists were barred from jury service
and only in Maryland,"" and, by 1826, the last religious exclusion
was gone."? Many states now explicitly forbid excluding any juror
on the basis of religion.”® If anything, people of faith may find the

7. Rita J. StMoN, THE Jury: ITs ROLE IN AMERICAN SocteTy 7 (1980) (not-
ing how northern juries refused to enforce fugitive slave laws, and 1920s juries
consistently nullified prohibition laws); see also RaNpoLPH N. JONAKAIT, THE
AMERICAN JURY SYSTEM 254 (2003) (noting that juries could frequently refuse
to convict when they thought the punishment was too harsh for the crime).
Conversely, racially homogeneous juries chose to acquit white defendants who
attacked Black victims, expressing a policy preference for racial violence and
terror. See also supra at 256.

8. See Paul Butler, Opinion: Jurors Need to Take the Law into Their Own
Hands, WasH. Post (Apr. 5, 2016, 6:00 AM), https://www.washingtonpost.com/
news/in-theory/wp/2016/04/05/jurors-need-to-take-the-law-into-their-own-
hands/?utm_term=.141{8f225180 [https://perma.cc/3PX2-7SSA].

9. Marc Galanter, Jury Shadows: Reflections on the Civil Jury and the
“Litigation Explosion,” in Ass’N oF TRiIAL Law.s oF AM., THE AMERICAN CIVIL
Jury: THE 1986 CHIEF JUSTICE EARL WARREN CONFERENCE ON ADVOCACY 15, 21
(1987) (noting that expected jury verdicts serve as guidance for parties negoti-
ating settlements).

10. Albert Alschuler & Andrew G. Deiss, A Brief History of the Criminal
Jury in the United States, 61 U. Chi L. Rev. 867,877 n.52 (1994).

11. Id

12. Id.

13. E.g. Wyo. Consrt. art. 1, § 18 (1899); Wis. Stat. § 756.001(3) (2019).
Though laws barring religious groups from jury service are gone, questions
about when individual adherents can be removed persist. See Fernandez v.
State, 639 So.2d 658, 660 (Fla. Dist. App. 3d 1994) (barring religion-based pe-
remptory challenges). See also State v. Fuller, 356 N.J. Super. 266,279, 812 A.2d
389,397 (App. Div.2002); State v. Purcell, 199 Ariz. 319, 326,18 P.3d 113,120 (Ct.
App. 2001); Thorson v. State, 721 So. 2d 590, 594 (Miss. 1998); Casarez v. State,
913 S.W.2d 468, 478-79 (Ct. Crim. App. Texas 1994) (en banc). But see State v.
Davis, 504 N'W.2d 767,771 (Minn. 1993) (declining to bar religious peremptory
challenges); United States v. DeJesus, 347 F.3d 500, 510 (3d Cir. 2003) (allow-
ing peremptory strikes “based on the jurors’ heightened religious involvement
rather than their religious affiliation”); United States v. Stafford, 136 F.3d 1109,
1114 (7th Cir. 1998) (allowing strikes based on “religious beliefs” but not “reli-
gious afflation.”).


https://www.washingtonpost.com/news/in-theory/wp/2016/04/05/jurors-need-to-take-the-law-into-their-own-hands/?utm_term=.141f8f225180
https://www.washingtonpost.com/news/in-theory/wp/2016/04/05/jurors-need-to-take-the-law-into-their-own-hands/?utm_term=.141f8f225180
https://www.washingtonpost.com/news/in-theory/wp/2016/04/05/jurors-need-to-take-the-law-into-their-own-hands/?utm_term=.141f8f225180
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opposite problem: being forced to serve. A Muslim in the United
Kingdom, for example, who claimed his beliefs forbade him from
jury duty was forced to serve by a judge.

This Article aims to illustrate two points. First, document
how juries have become more diverse along the lines of income,
race, and gender; and illustrate how, to achieve this diversity, these
groups had to fight to be truly included. Second, demonstrate how
juries allowed marginalized groups, in each of these categories, to
exercise political power sooner and more solidly than in other insti-
tutions of government. Some examples that will be explored below
include how:

the poor have been serving on juries in large numbers since

the dawn of the jury system;

women served on juries before virtually any other govern-

mental office;

Blackjurorscontinuedservinginthe post-ReconstructionSouth;

all-women and all-Black juries have existed for well over a

hundred years;

civil rights litigants were able to win court victories over jury

discrimination long before other inequities.

The Article proceeds in four Parts. Part I assesses the diversi-
ty of juries, the benefits of diverse juries, and strategies for further
improving the diversity of juries. Oftentimes, juries are represen-
tative of the communities they serve, which is not always true of
government institutions. Such diversity further improves the deci-
sion-making abilities of juries.

Part II examines socioeconomic diversity on juries. Although
many states imposed property requirements on jury service in the
past—along with other factors conspiring to make it harder for the
poor to serve—poor people were actually a fixture of early juries.
This is because the rich did not want to perform jury duty and
would evade it or hire poor people to go in their place. The result
was that the poor had a rare opportunity to make governmental
decisions and, indeed, used that opportunity to excuse debtors and
impoverished farmers.

Part III assesses gender diversity on juries. The first women
served on juries during the 1870s in the Western territories and

14. Steve Doughty, Jury Duty? It's Against My Religion, Claims Mus-
lim: But Judge Tells Him He Has a Responsibility to Serve, DaiLy MAIL (May
11, 2015), https://www.dailymail.co.uk/news/article-3076914/Devout-Muslim-
fails-convince-Old-Bailey-judge-excuse-jury-service-religion-forbids-it.html
[https://perma.cc/SUY6-2TIM]; See also In re Jenison, 120 N.W.2d 515 (Minn.
1963) (woman incarcerated for refusing to serve on jury due to religious objec-
tions).


https://www.dailymail.co.uk/news/article-3076914/Devout-Muslim-fails-convince-Old-Bailey-judge-excuse-jury-service-religion-forbids-it.html
https://www.dailymail.co.uk/news/article-3076914/Devout-Muslim-fails-convince-Old-Bailey-judge-excuse-jury-service-religion-forbids-it.html

2021 VANGUARDS OF DEMOCRACY 173

they did so before assuming any elected governmental office. They
won praise for their redoubtable service on juries and noticeably
changed how juries decided cases. In fact, over the next fifty years,
women fought for the right to serve on juries, alongside the right
to vote. Even when they won the right to be on juries, they had to
fight for many more years against subtler ways of excluding women.
Evidence suggests that women currently make up a greater per-
centage of jurors than any other governmental institution, even if
not quite equal to their share of the population.

Part IV evaluates racial diversity on juries. Though the first
Black jurors were seated in Massachusetts in 1860, they did not gain
widespread access to juries until Reconstruction.® While freed-
men held many political offices in the South, juries were unique
in that Black men continued serving on them after Reconstruc-
tion ended —admittedly at lower rates than during Reconstruction.
Moreover, discrimination against Black jurors allowed the U.S.
Supreme Court, for the first time, to become involved with state
criminal due process issues, which laid the groundwork for many
civil rights victories in the years to come.

Part V concludes by noting juries are becoming vanishingly
rare —possibly because they are so diverse. As women and people
of color started serving on juries, popular media started attacking
jurors as overly emotional, pliant, stupid, lazy, and vindictive. This
is unfortunate, not only because juries are excellent decision-mak-
ers, but because alternatives to juries are dramatically less diverse.

I.  Jury DivERSITY AND ITS BENEFITS

When compared to virtually any other governmental or legal
institution, juries stack up well in terms of diversity. This is thanks to
the dismantling of policies designed to exclude people from juries
and the adoption of random selection to choose jurors. This is pos-
itive not only for representation’s own sake, but because diverse
juries perform their deliberative function better.

A. Juries Are More Diverse than the Bench, Bar, Legislatures, or
Executives

Juries are the most diverse institutions of government. To
demonstrate its variety, consider the following examples. Specifi-
cally, a statewide survey of New York’s juries found that that jury

15. During Reconstruction, the government put in place polices that
were designed to improve Black participation on juries. E.g. “Amalgamation”
Jury, THE So.-WESTERN (Sept. 4, 1867), at 2, https://www.newspapers.com/
image/168273132.
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pools were roughly representative of Black and Hispanic'® popula-
tions, though still imperfect.”” Moreover, one 2010 study found that
the jury pool for Hamilton County, Tennessee during the aughts
was between 53 and 47 percent women, and between 16.6 and 16.8
percent were people of color —mostly Black.'® In comparison, pop-
ulation data from 2008 showed that the county population was
about 52 percent women and about 25 percent people of color.”
Thus, juries in Hamilton County were unrepresentative for Black
and Hispanic persons, but roughly mirrored the population for
women and Asian-Americans.

Similarly, in Lucas County, Ohio, the population in 1995 was
84.7 percent white, 12.9 percent Black, and 2.4 percent Hispanic,
and the percentages of jurors summoned matched this racial com-
position closely.® Specifically, the percentage served coming within
two percentage points of each category with it being 88.6 percent
white, 9.4 percent Black, and 2.0 percent Hispanic.”

Diversity on juries is, in large part, enabled by the random
selection of jurors. This reduces bias—conscious or unconscious —
from infecting the process, though lawyers may still meddle with
the jury selection process.

Today, we have grown accustomed to the idea that anyone,
at any time, can receive a jury summons. This summons process
may be an inconvenience, and perhaps unwelcomed, but it beats
the olden days.

Specifically, in the 19" century, the sheriff, or other local offi-
cials, would round up potential jurors before trial. This power to
select jurors was “very extensive and very arbitrary,” in the words
of Alexis de Tocqueville.”? Because the sheriff had carte blanche to
control this process, they could select jurors who would be favorable

16. The term “Hispanic” is used throughout this Article to mirror the lan-
guage used in the sources it relies upon.

17 Randy Moonan, Jury Representativeness: It's No Joke in the State of
New York, CornELL J.L. & Pus. Por’y (Jan. 20, 2012), http://jlpp.org/blogzine/
jury-representativeness-its-no-joke-in-the-state-of-new-york [https:/perma.cc/
S5VW-VE2R].

18. Brandy L. Hemmer, Are Juries Representative? An Examination of
the Representativeness of Jury Panels in Hamilton County Tennessee 21-22
(May 2010) (M.S. thesis, University of Tennessee at Chattanooga).

19. Id.

20. Ronald Randall, James A. Woods, and Robert G. Martin, Racial Rep-
resentativeness of Juries: An Analysis of Source List and Administrative Effects
on the Jury Pool,29 Jusr. Sys. J. 71,79 (2008).

21, Id

22.  ArLExis DE TOCQUEVILLE, DEMOCRACY IN AMERICA 686 (Eduardo Nolla
ed.,2012).
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to law enforcement® or else remove jurors deemed to be “unwor-
thy or incompetent.”* Other times, bystanders who loitered by
the courthouse would be conscripted into jury service, which once
resulted in a young Abraham Lincoln being scooped-up to serve
on a jury.”

A century later, some jurisdictions had improved, but only
a little. In Alabama, facially neutral, yet biased, procedures kept
juries monochromatic. Specifically, in each county, a clerk and jury
commissioner were in charge of selecting jurors. The clerk would
briefly visit each precinct and speak with people she knew to get
suggested names.”’ By and large, the clerk received white names
as she did not know many Black people “out in the county” and
she did not trouble herself to meet any.® The commissioners, too,
would “ask around” their own neighborhoods for names of people
to serve on jury duty®? But, the commissioners did not have any
Black friends or belong to any clubs with Black members, so the
names they scrounged-up were mostly white.*® The U.S. Supreme
Court upheld this form of segregation in 1970, despite acknowl-
edging “overwhelming proof” that local officials abused their
positions.’! Underrepresentation was so bad in Alabama that there
was only a one-in-100-million-trillion (read as a “one” followed by
20 “zeros”) possibility that the lack of diversity in juries was the
result of chance.®

Fortunately, every American jurisdiction now draws jury
pools at random;* a procedure recognized as one of the defining

23. See JONAKAIT, supra note 7,at 121.

24. DE TOCQUEVILLE, supra note 22, at 686.

25. McDgermorrt, supra note 5, at 86. This method still occasionally is em-
ployed when frustrated judges cannot get enough jurors through normal means.
JamEs P. LEVINE, JURIES AND PoLitics 45 (Wadsworth, Inc. ed., 1992); SauL M.
KASSIN & LAWRENCE S. WRIGHTSMAN, THE AMERICAN JURY ON TRIAL: PSYCHOLOG-
1cAL PERSPECTIVES 24 (Hemisphere Publishing Corporation ed., 1988).

26. Carter v. Jury Comm’n, 396 U.S. 320, 324-25 (1970).

27 Id

28. Id.

29. Id. at 325.

30. Id.

31. Id. at 335-66. Today, Alabama’s jurors are selected at random from a
master list that is open for public inspection. CoDE oF ALA. § 12-16-57 (1978);
§ 12-16-58. Discrimination remains a serious problem through the use of pe-
remptory strikes. E.g., EQUAL JUST. INITIATIVE, ILLEGAL RACIAL DISCRIMINATION
IN JURY SELECTION: A CONTINUING LEGAcY (2010).

32. LEVINE supra note 25 at 42.

33. JEFFREY B. ABRAMSON, WE THE JURY: THE JURY SYSTEM AND THE IDEAL
oF DEMOCRACY 99 (2000).
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characteristics of juries.*® This system is administratively simple,
ensures that juries reflect the populations they serve and heightens
the odds of a just result.®

Random selection notwithstanding, in some jurisdictions,
juries are less representative. A 2012 study of death penalty jury
pools in North Carolina found that Latinos were greatly underrep-
resented, although Black people and Native Americans were only
slightly underrepresented relative to their share of the population.
Specifically, the jury pool was 81 percent white, even though whites
made up 69 percent of the population; 16 percent Black, being 22
percent of the population; 1.1 percent Native American, while 1.4
percent of the population; and 0.3 percent Latino, despite being 8.4
percent of the population.*

But unlike fixing disparities in other areas of civic life, the
solution for juries is relatively easy. One simple reform is to require
localities to update their juror lists regularly, to ensure it keeps up
with demographic change.”” Moreover, there is binding precedent
forbidding jurors from being struck on the basis of race or gender.*
Clever lawyers can make pretextual arguments to exclude people,
but there is, at least, a well-established judicial process to police
diversity among juries that can act as a foil to such pretextual rea-
sons.* No analogous process exists for other governmental bodies.*’

Some courts are experimenting with other strategies to
improve jury diversity. Most of them are quite simple, too. In the

34. Douglas G. Smith, The Historical and Constitutional Contexts of Jury
Reform, 25 Horstra L. REv. 377 431 (1996).

35. See Part LB, infra.

36. Catherine M. Grosso and Barbara O’Brien, A Stubborn Legacy:
The Overwhelming Importance of Race in Jury Selection in 173 Post-Batson
North Carolina Capital Trials, 97 Towa L. Rev. 1531, 1543 (2012) (showing juror
data); U.S. CExsus Bur.,2010 CEnsus: NortH CAROLINA PrOFILE (2010), https:/
www?2.census.gov/geo/maps/dc10_thematic/2010_Profile/2010_Profile_Map_
North_Carolina.pdf [https://perma.cc/SLOW-MZ48].

37 Carly Duvall & Elizabeth Neeley, Recent Efforts to Make Nebras-
ka Juries More Representative of Their Communities, NEB. Law. 8-9 (2006),
https://digitalcommons.unomaha.edu/cgi/viewcontent.cgi?article=1000&-
context=criminaljusticefacpub [https://perma.cc/ WI4T-KEYA].

38. Batson v. Kentucky, 476 U.S. 79 (1986);J. E. B. v. Alabama ex rel. T. B.,
511 US. 127 (1994).

39. Reversing conviction where “prosecutors were motivated in substan-
tial part by race” when they struck jurors. Foster v. Chatman, 136 S. Ct. 17371755
(2016); accord Flowers v. Mississippi, 139 S. Ct. 2228, 2235 (2019).

40. Theoretically, it could. In Kenya, the courts ordered that a third of
the legislature must be comprised of women. Lily Kuo, Kenya'’s High Court
Has Ruled That a Third of Parliamentarians Must Be Women, QUARTZ (Apr.
13, 2017), https://qz.com/957712/kenyas-high-court-has-ruled-that-a-third-of-
parliamentarians-must-be-women [https://perma.cc/4ARRT-E7DY].


https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986122459&pubNum=780&originatingDoc=Ic8696bb04a7611db99a18fc28eb0d9ae&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
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Eastern District of Pennsylvania, the new chief judge has institut-
ed a slate of reforms. First, the court doubled the master list of
potential jurors to draw from, a change that was reported to be
cheap and easy.*! Second, it quadrupled the frequency of address
change checks for potential jurors.* Third, if a potential juror failed
to return a screener questionnaire, another is sent in its place in
the same zip code, to ensure geographic consistency.* And fourth,
more community outreach by churches, nonprofits, and the courts
about the importance of jury service.** If policymakers want to
make government more diverse, juries are probably the quickest
and cheapest place to start.

Juries fare much better than the bench, bar, and legislatures
in terms of diversity. Nationwide, the population is 50.8 percent
women, 13.4 percent Black, 1.3 percent Native American, 5.9 per-
cent Asian-American, 18.5 percent Hispanic or Latino, and 60.1
percent white.* Yet, in 2000, women were 29.7 percent of all
attorneys, Black people were 5.7 percent, and Hispanics were 4.1
percent, with almost identical numbers for judges.* These numbers
have hardly budged in the last decade-and-a-half where, in 2018,
only 36 percent of lawyers were women, 5 percent were Black, and
5 percent were Hispanic.*’” A recent survey found that women were
less than a third of state court judges, and people of color were less
than a fifth.*® In fact, not a single state court system is representa-
tive when both race and gender are accounted for, and only four
are when looking at race alone.* Similarly, Congress was four-fifths
male and four-fifths white in 2015—which still made it one of the
most diverse in history.® Moreover, the average state legislature

41. Juan R.Sdanchez, A Plan of Our Own: The Eastern District of Pennsyl-
vania’s Initiative to Increase Jury Diversity,91 TEmp. L. REv. ONLINE 1, 18 (2019).

42. Id.

43. Id.

44. Id. at 19.

45. QuickFacts, United States, U.S. CENsus BuURr., (last visited June 9,
2019), https://www.census.gov/quickfacts/fact/table/US/RHI125219  [https:/
perma.cc/9TFW-6655]Error! Hyperlink reference not valid..

46. Sandra D. Jordan, The Criminal Trial Jury: Erosion of Jury Power, 5
How. Scrorr Soc. Just. L. REv. 1,30 n.81 (2002).

47 AM. BAR Ass’N, ABA NATIONAL LAWYER PoPULAR SURVEY: 10-YEAR
TREND IN LAWYER DEMOGRAPHICS (2020), https://www.americanbar.org/content/
dam/aba/administrative/market_research/national-lawyer-population-demo-
graphics-2010-2020.pdf [https://perma.cc/2WN2-LP78].

48. Tracey E. George & Albert H. Yoon, The Gavel Gap, AM. CONST.
Soc’y, https://www.acslaw.org/analysis/reports/gavel-gap  [https://perma.cc/
QNBK-QYVZ].

49. Id.

50. Philip Bump, The New Congress is 80 Percent White, 80 Percent Male,
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is 29 percent women,> 0.5 percent Native American, 1.3 percent
Asian, 8.6 percent Black, 4.8 percent Hispanic/Latino, and 81.7 per-
cent white.”> In 2018, six women were governors, 12 percent of the
country, and three people of color were governors, which is only 6
percent of the country.>

Therefore, the institutions creating, interpreting, enforcing,
and arguing over the law are not only unrepresentative, they are
less representative than a typical jury. It makes sense that juries
would be more diverse: people do not have to pass a bar exam, win
an election, or secure an appointment to serve on a jury.

B.  Diverse Juries Perform Better on a Range of Metrics

Diversity is not merely a feel-good talking point; it mea-
surably improves the quality of juries. The ancient philosopher
Aristotle observed that the virtue of democracy was that by allow-
ing for many perspectives, “each person brings in his share of virtue
and wisdom” to a problem, achieving a better outcome than any
one person could alone.>

Modern research bears this out. Juries with diverse member-
ship overcome prejudice and consider the implications of evidence
better than individuals.”® At the same time, jurors do not vote
based on their identity alone, as “gender and other background
characteristics are weak predictors of juror’s damage awards.”*
No compelling evidence exists that diverse juries primarily decide
cases on anything other than the facts.

and 92 Percent Christian, WasH. Post (Jan. 5, 2015), https://www.washington-
post.com/news/the-fix/wp/2015/01/05/the-new-congress-is-80-percent-white-
80-percent-male-and-92-percent-christian/?utm_term=.c45dc72d3d8d [https:/
perma.cc/4YRY-3XTJ].

51. Women in State Legislatures for 2019, NAT'L. CONFERENCE STATE LEG-
ISLATURES (Sept.25,2019), http://www.ncsl.org/legislators-staff/legislators/wom-
ens-legislative-network/women-in-state-legislatures-for-2019.aspx [https:/per-
ma.cc/FH59-EBBS].

52. Legislators’ Race and Ethnicity 2015, NAT’L CONFERENCE STATE LEGIS-
LATURES (2016), http://www.ncsl.org/Portals/1/Documents/About_State_Legis-
latures/Raceethnicity_Rev2.pdf [https://perma.cc/3TVA-3CVT].

53. Grace Sparks, There Has Been Very, Very Little Diversity Among US
Governors, CNN (May 23, 2018), https://www.cnn.com/2018/05/23/politics/
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Democracy 24, https:/csrl.org/wp-content/uploads/2014/12/The-Case-for-the-
Civil-Jury.pdf [https://perma.cc/MW69-CIAT].

56. BriaN H. BORNSTEIN & EDIE GREENE, THE JURY UNDER FIRE: MYTH
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Compelling evidence does exist, however, that diverse juries
are more thoughtful. A study by psychologist Samuel Sommers
found that racially diverse juries do a better job of keeping racial
prejudices in check, make white jurors less likely to voice a belief
of guilt in advance of deliberations, and increase the exchange of
information between jurors.”” Diverse juries deliberate longer,
discuss more facts, commit fewer errors, correct more inaccura-
cies, notice more missing evidence, raise more race-related issues,
consider racism more often, and dismiss racism as irrelevant less
often.®® According to one study, in racially homogeneous juries,
when racism was brought up, it was dismissed as unimportant 100
percent of the time.”

Though the value of diversity has now been empirically ver-
ified, it has been observed for decades. Michigan granted women
the right to serve on juries in 1918.% Around that time, a circuit
judge noted that women brought a new perspective to cases: she
brought “an element of sincerity, honesty and righteousness which
was not present in the same extent before . . . The change has been
greatly beneficial and what is more remarkable is that it has worked
no inconvenience nor harm.”®!

Given the value diversity adds, it should come as no surprise
that empirical research has vindicated the work of juries time and
time again.®> This is all the more remarkable when one appreci-
ates the conditions juries operate under. They are told to bring
their common sense, but not their preconceived notions. Jurors are
expected to remember multiple days’ worth of information, some-
times without notes, not talk about the case until the end—even
though the most natural way to process information is to discuss

57 Stacy L. Hawkins, Batson for Judges, Police Officers & Teachers: Les-
sons in Democracy from the Jury Box,23 MicH. J. Race & L. 1,12 (2018).

58. Id.

59. Id.

60. Burnita Shelton Matthews, The Woman Juror, 15 WoMEN Law. J. 15
(1927).

61. Id. at16.

62. SmMoN, supra note 7, at xiii. (after years of research, “it became clear
that the jury had passed empirical examination with high marks.”); Neil Vid-
mar, Juries, Judges, and Civil Justice, in RoSCOE POUND INST., THE JURY As Fact
FINDER AND COMMUNITY PRESENCE IN CIvIL JUSTICE: REPORT OF THE 2001 FOrRUM
FOR STATE APPELLATE COURT JUDGES, 9-10 (2001). See also Brian H. Bornstein
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2 (Brian H. Bornstein, et al. eds., 2008). Non-diverse juries are more likely to
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it immediately—and make sense of inscrutable jury instructions.*®®
Paid next to nothing, jurors must put the rest of their life on hold.*
They are deprived of various pieces of information that the law has
deemed inadmissible —information that judges get to know about
in bench trials and attorneys learn about in settlement discussions.
Unlike most other government institutions, juries typically must
reach unanimous decisions. Lastly, only the trickiest cases reach
the jury; many cases go to trial precisely because they are so unpre-
dictable to litigants.5

Facing such long odds, juries fail to reach a verdict in only
three out of 100 cases, and when they do reach consensus, these
decisions remain consistent.®® No other government official must
reach unanimity in such a short span of time on matters of such
great importance, with so little information, and with so little prior
rapport with each other. Yet juries lack the dignity of office and are
able to do well.

II. INcOME

For centuries, juries have been socioeconomically diverse,
though not always on purpose. Often, the poor only served on
juries because the rich were able to scheme or legislate their way
out of jury duty. Many states also passed laws that were designed
to keep non-elites off the jury. This produced the odd result of the
poor serving on juries for centuries, and yet still having to fight to
be placed on juries by design, not merely by accident.

A. How the Poor Found Their Way onto Juries

The rich have always been eager to help themselves to the ben-
efits of citizenship. Overwhelmingly, the rich are the ones who can
take advantage of America’s world-class schools,”” more likely to be
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64. BUR. JUST. STAT., STATE COURT ORGANIZATION 2004, at 223-26 (2006).
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able to access our court system,® purchase influence in elections,”
hold high office,”” and take advantage of government benefits.”

But when it comes to the obligations of citizenship, the rich
are less eager. They serve in the military at a lower rate,’”” are more
likely to dodge paying their taxes,”” and provide a smaller portion
of their income to charity.”

Jury service is no different. In Elizabethan England, the rich
arranged to have the poor take their place on juries.” In Liverpool
and Wigan, freeholders argued that local laws exempted them from
jury service altogether.” Hundreds of years later in America, the
rich were still buying exemptions from jury duty.”
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CAL  YEAR 2016 Sramistics, https://www.mass.gov/files/documents/2016/11/
ux/2016-self-represented-represented-litigants-by-court-location.pdf [https://
perma.cc/W3BM-RBST] (showing that 93 percent of tenants being evicted do
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Agree, OKLAHOMAN (June 12, 1983), https://oklahoman.com/article/2028266/
quality-of-justice-better-for-wealthy-than-poor-city-attorneys-agree [https://per-
ma.cc/TD6W-MRXX] (noting that the rich are more likely to be able to hire an
attorney, post bond, and obtain expert and character witnesses).
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[https://perma.cc/U6DD-AT5C].
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https://www.theatlantic.com/magazine/archive/2013/04/why-the-rich-don’t-
give/309254/ [https://perma.cc/TU7P-59SL].

75. Landsman, supra note 1, at 588-89, 588 n.57.

76. Poll D. Helm, LANCASTER GAZETTE (Aug. 28, 1822), at 4, https://www.
newspapers.com/image/395994048/.

77 Gath, Cu1. TRiIBUNE (Feb. 14, 1883), at 7, https://www.newspapers.com/
image/349287996/ (noting a recent scandal of the rich buying exemptions to
jury duty). This was similar to how the rich could once buy their way out of mil-
itary service. Lloyd Dobyns, Fighting . .. Maybe for Freedom, but Probably Not,
CoLoNIAL WILLIAMSBURG FounD. (2007), https://research.colonialwilliamsburg.
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Lawyers could further weed-out rich jurors if they thought it
would help their clients through the use of peremptory challeng-
es. In one trial the judge cleared out the room to browbeat the
offending lawyer, saying: “It is a travesty on justice for a man who
is willing to give his time to do jury service to be excused in every
case simply because he has money.””

Further, various occupational groups—often white-collar—
have been exempted from jury service by statute, meaning more
spots were available for blue-collar workers. From near the
Founding Era, states exempted those whose “lucrative employ-
ment . . . do[es] not render [jury] service acceptable.”” Over time,
lawyers, doctors, nurses, pharmacists, school teachers, clergy, mail
carriers, ship officers, airline pilots, firefighters, police officers, sole
proprietors of businesses, salespeople on commission, embalmers,
legislators, and others, would be exempted.®® Wyoming exempted
dentists, county officers, federal workers, and militiamen.®' On one
hand, these exemptions reveal an ugly truth: those who worked in
offices were too important to be forced to miss work, while those
who worked in fields, factories, and streets were not. On the other
hand, high-income earners’ ability to shirk jury duty through
these exemptions more easily allowed greater low-income earn-
ers to serve.

All this had the incidental benefit of ensuring that lower-in-
come groups were not shut out of jury service. A study of jury
rolls in Georgia, in 1853, showed that jurors were of below-average
income.® Men of modest property holdings became the mainstay
of juries.® In England, the rich man’s de facto exemption “over-
loaded the jury panels with poorer freeholders.”®* For example, in
the landmark trial of John Peter Zenger, which helped establish the
principle that the government could not punish its citizens for free
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80. Albert W. Alschuler, Jury: Legal Aspects, ENcYcLOPEDIA.cOM (2002),
at Exemption, https://www.encyclopedia.com/law/legal-and-political-maga-
zines/jury-legal-aspects [https://perma.cc/PDQ5-LB4M].

81. McKinney v. State, 3 Wyo. 719,30 P. 293, 295 (1892).
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speech, the jury included a mariner, a brewer, a vintner, an artisan,
a baker, a merchant, a blacksmith, a carpenter, a currier, a trades-
man, and a clerk.®

This did not mean the poor were always welcome. As far back
as the thirteenth century, there were complaints that “every mem-
ber of a jury was poor and incompetent.”® In fact, jurors were often
criticized for being part of the unwashed masses. Rural Virginian
jurors were decried as “idle loiterers about the court . . . the most
unfit persons to decide upon the controversies of suitors.”®” Various
newspapers called jurors “miserable wretches,” “vagabonds,” “idle
and dissolute persons,” and “loafers and drunkards.”® This coded
language was almost certainly aimed at poor jurors, and the fre-
quency of these attacks suggest a large number of poor jurors were
prevalent throughout history.

Sometimes, jurors could be quite poor indeed. One English
juror was an old man so lowly he had to skip meals.® Taking pity on
him, his fellow jurors pooled their resources to send him home with
a few shillings.”® Though his situation was tragic, in what other con-
text would a governmental body have as a voting member someone
who knew firsthand the pangs of hunger?

Most of the time, the opposite was true. The Founding Fathers
were wealthier and better educated than the average citizen of the
day.”® Around the turn of the 20th century, big business was run-
ning roughshod over legislatures. Railroad companies become so
powerful and corrupt that several states had to place anti-bribery
provisions into their constitutions.”? Pennsylvanians joked that the
Standard Oil Company did everything to the state legislature except
refine it.” Further, judges were often willing to cement these large
companies’ dominance or shield them from liability.”* Due to the
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humble composition of juries, on balance, they were able to inject
some working-class values into the justice system. For instance, in
the mid-1700s, debtor cases exploded in Virginia.” These cases had
once been resolved by summary judgment, but the jury—unwill-
ing to enforce the rigid rules of debt collection—would often act
sympathetically towards debtors.”® Similarly,impoverished western
farmers on juries refused to convict their countrymen charged with
evading whiskey taxes.”” Modern research shows that the rich had
an inordinate influence on government policy,” but through juries,
the lowly were made lordly.

B.  How the Law Kept the Poor off of Juries

Though the poor did find themselves serving on juries, this
occurred in spite of the best efforts to stop them. When the Bill
of Rights was ratified, every state limited jury service to men, and
every state, except Vermont, limited it to property owners or taxpay-
ers.” Being a property owner typically meant being a landowner, or
a landowner with a sufficiently valuable estate.!® These restrictions
likely excluded about a third of white men.!°! That women and peo-
ple of color were excluded goes without saying.

By 1850, following a wave of Jacksonian populism, many —but
not all —of these property requirements were gone.'”? In 1882, New
York required jurors to own at least $250 worth of real or personal
property, or else be married to a woman who owned that amount.'%
This statute was still on the books decades later.!® These laws
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played into the belief that in “the general course of the World,” a
man should be judged “according to their Estate.”!® Rich men, the
thinking went, were less likely to be corrupt since they already had
great wealth.!%

Further, the cost of jury service could be burdensome on the
poor. Before other transportation options existed, poor jurors
might have had to walk several miles,'” maybe as many as twen-
ty miles.!® Or perhaps they would have to travel so far that they
would need to board themselves during the session of court.!”
They might be paid some humble wage, perhaps $2 per day, but,
in the event of a hung jury, they would not be paid at all.''® This
meant that a juror’s convictions could stand in opposition to his
pocketbook, and the pocketbook usually won. In addition to these
hardships, late jurors could be slammed with fines.!"! To add insult
to injury, the court officials presiding over this oppressive system
continued to draw “fat salaries.”!'?

sales workers were over-represented on these “blue ribbon” juries, while ser-
vice workers, laborers, and farmers were completely shut out. Fay v. N.Y., 332
U.S. at 298 (Murphy, J., dissenting). This was no accident, as the whole point
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111. Untitled, Borivar BUuLLETIN (Dec. 19, 1868), at 2, https://www.news-
papers.com/image/70813834. In other countries, they might not get paid at all.
Jurors, SYDNEY MORNING HERALD (Dec. 11, 1844), at 4, https://www.newspa-
pers.com/image/122344145. In hard times, American jurors could be paid with
worthless notes known as jury tickets. The Last Legislature, supra note 110, at 2.
At best, jurors might find a merchant who would accept these jury tickets for 75
cents on the dollar or a newspaper that would give a subscription in exchange for
them. Honigsberger & Brothers, SUMTER CNTY WHIG (Feb. 13, 1844), at 4, https://
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Courts also upheld exclusionary jury policies multiple
times. Take “special” juries, which are staffed by the upper class-
es alone.'® New York’s high court approvingly described special
juries as selecting men “more particularly ascertained.”'™* The U.S.
Supreme Court was untroubled by the fact that the juries were dis-
proportionately drawn from the wealthy.!"> In fact,in Moore v. New
York, where a defendant challenged the “special” jury system, the
Supreme Court treated the “special” jury as so well settled it did
not bother to probe it.!!

The issue of juries and class was also litigated in Thiel v. So.
Pacific Co. in 1946.""7 In this case, a personal injury plaintiff moved
to strike the jury because it was “mostly business executives or
those having the employer’s viewpoint,” as a result of a local pol-
icy to exclude daily wage, meaning low-income, earners from jury
duty.'® In its ruling, the Court held daily wage earners could not
be precluded from serving on a jury.'""” Using forceful language, the
Court refused to see the jury become an “instrument of the eco-
nomically and socially privileged” or allow “the subtle undermining
of the jury system.”!?

Today, all jurisdictions use random selection to generate jury
rolls, which guarantees that rich and poor alike have the opportuni-
ty to serve.!?! If jurisdictions use voter or driver lists, however, they
are likely leaving many low-income jurors from the rolls.'”? Some
jurisdictions are making efforts to improve socioeconomic diversi-
ty on juries, suggesting they still see it as a goal worth pursuing.'?
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However, exemptions, which once unintentionally helped the
poor get on juries, can work to exclude them today. For instance,
courts provide exemptions for financial hardship and lack of child-
care, both of which contribute to keeping lower-income jurors off
the jury.””* Of course, the solution is not to force poor people to
serve despite the hardship; instead, it is to raise juror pay so that
serving is not financially ruinous. Right now, juror pay is abysmal.
In 2004, the most any state paid was $50 per day, and many paid
only $10.'» Best case scenario, an eight-hour workday on the jury
would yield $6.25 per hour—minus transportation and parking
costs in a big city.

Nevertheless, whatever faults the jury system may have in
drawing low-income jurors, it is leaps and bounds better than the
alternative: trial by judges. Judges have, do, and probably always
will occupy the upper end of the social strata. In 1885 Supreme
Court Justices made about $10,000; Court of Claims judges $4,500;
circuit and district judges between $6,000 and $3,500; and territorial
justices $3,000.1%° This would have put them well above the average
worker, who earned about $2.50 a day, or around $900 a year if the
worker was paid for 365 days of labor.'”” In 1979, the average salary
for state judges was, adjusted for inflation, about $41,000—enough
to put them in the top quintile of that era.'”® In 2019, federal district
judges were paid $210,900.'* Again, this places them solidly in the
top quintile.'® Jury trials, in other words, bear the risk of neglecting
the voices of the working class. Bench trials guarantee it.
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III. GENDER

In Shakespeare’s Merchant of Venice, the lady Portia—dis-
guised as a man—argues as a lawyer in court.”” For centuries
thereafter, the idea of a woman in court was largely just like Shake-
speare’s play: a fiction. Though it took eons to reach the point where
women can serve on juries on equal terms with men, they did have
a few opportunities to serve well before women were able to hold
government offices. Roman women could serve on juries in cases
involving pregnancy and English women started serving—sporadi-
cally at least—as far back as the 11th century.'? In the 13th century,
an all-women panel known as a matrons’ jury could be called to
determine if a woman found guilty of a capital crime was currently
pregnant—thus postponing the execution.'®

But, in most cases, women were shut out. Sir William Black-
stone declared “so great a favourite is the female sex of the laws of
England,”"** due to restrictions on women that were said to be for
their own protection. This was in spite of the fact that his Commen-
taries noted that women were excluded from the jury box because
of the “defect of sex.”¥

Women in the United States first served on juries in the West-
ern frontier. Specifically, the Wyoming territory experimented with
female jurors, in part to entice women to move there. After a smat-
tering of successes around the country, the movement to gain jury
rights for women was catalyzed by the passage of the Nineteenth
Amendment. But, even though most women got the right to vote
before they could serve on juries, they were able to serve on juries
long before other political offices. In spite of laws that sought to
keep women off juries, for decades, juries comprised entirely of
women have existed.

A. Frontier Successes

The date of the first American female juror is disputed. By
one claim, the first female juror was seated in a Kentucky case in
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1804.1% Despite the woman’s jury service generating “wide-spread
attention,” collaborative evidence is difficult to find.'?’

The first well-documented incidence of a female juror was in
the Wyoming territorial court of 1870.1%% The state has always been
proud of its egalitarian attitudes on gender. Wyoming, in July 1889,
was the first state where women were part of the constitutional con-
vention.'* To this day, its great seal bears a woman in the center,
beneath a banner reading “Equal Rights” —anod to Wyoming being
the first state to grant equal civil and political rights to women.!%

In deciding whether women ought to be able to serve on
juries, a judge in 1870 said women had long been “the victim of the
vices, crimes and immoralities of man.”'*" The court found that the
government had been indifferent to these wrongs, so women should
be able to serve on juries to protect themselves.!'** A female bailiff
was also appointed for the grand jury around the same time.'* As a
consequence of the decision, virtually every jury that sat during the
term included women.'*# Furthermore, Wyoming also had the first
woman to serve as a justice of the peace —responsible for drawing
grand juries and trial juries in 1871.14

But, even when women were allowed on juries, there was not
perfect equality. Back in Wyoming’s early experiment with gen-
der-inclusive juries, the state excluded “all nursing mothers, all
pregnant women, all with sick or very young children demanding
their care, all delicate, nervous or hysterical women, all of noto-
riously bad character, and all who would be exempt for the same
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reasons as men.”** One newspaper estimated that only 200 women
in the territory were eligible.'#

Though small in quantity, these pioneering women were
large in quality. According to the judge, the first women “acquit-
ted themselves with such dignity, decorum, propriety of conduct,
and intelligence as to win the admiration of every fair minded cit-
izen of Wyoming. They were careful, painstaking, intelligent, and
conscientious.”!#

In fact, the newly appointed women on the grand jury in Wyo-
ming led a crusade against vice. Around the time women gained
jury rights, the territory witnessed an increase in drinking rates,
saloons, and slums."* Within two days of the grand jury meeting,
dance-house keepers, gamblers, and prostitutes “fled out of the
city in dismay, to escape the indictment of women grand juries!”'>
These new jurors “contributed to the speedy release of the territo-
ry from the regime of the pistol and bowie-knife.”””! When women
started serving on grand juries “gamblers, law-breakers and demi-
monde fled the town.”'> They were “persistent in enforcing the
[saloon closure] law, and imposed fines and penalties without
stint.”1%* Even as crime rose by more than 40 percent nationwide, it
held steady or dropped in Wyoming.'>*

Not everyone was pleased with the addition of women on
juries. Families of the female jurors struggled without them. When
six women jurors were locked- up overnight to deliberate in a mur-
der case, the women’s husbands complained to the judges and “a
half dozen children made the courtroom ring with their cries.”'>
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Some husbands were so upset with having their wives serve on
juries that they rallied against women’s rights in general.!>

In contrast, others observed how women differed from men
as jurors. For example, men who drew guns and shot each other
to resolve heated arguments would be charged with murder if they
killed the opposing party.’”” Male jurors would routinely acquit
the survivor if he claimed self-defense. Female jurors, however,
would convict unless they were convinced the dead man was truly
the aggressor.®® A later study in England found that conviction
rates for sex offenses skyrocketed after juries included female and
male jurors.™’

News of the first female jurors made headlines around the
county. Ignorant, perhaps, of Rome and England, one paper
claimed it was “the first panel of lady jurors in the world.”'®® Com-
menting on one panel that was nearly entirely female, with a gender
breakdown of eleven-to-one, one paper joked, “How will that one
defenseless man get along with the eleven women?”!¢! The news
became international, leading King Wilhelm of Prussia to send
President Ulysses S. Grant a congratulatory telegram.'®

King Wilhelm, it turned out, acted hastily. The right to serve
was taken away from women in Wyoming within two years, not
to be reclaimed for decades.'® But during the two-year period in
Wyoming, women were more widely represented on juries than
other government offices. Though one woman was elected justice
of the peace, and another superintendent, that was the extent of
their electoral success.'™ Not a single woman was elected or nom-
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inated as a delegate, city councilor, representative, police judge, or
any clerical office in those two years.!

Following Wyoming, women in the Washington Territory were
permitted to serve on juries starting in 1884.1% This allowed women
in Washington a unique opportunity to serve in government as paid
positions for women in the state’s early government were almost
nonexistent.'” Before long, lawyers started expressing a gener-
al preference for female jurors and found that no grand jury had
ever done “prompter, cleaner, better work” than these mixed-gen-
der ones.'® The chief justice of the territorial court said he had not
heard “a single adverse criticism or any word but praise” for the
new jurors from any informed observer.!®

Uninformed observers were a different matter. The chief jus-
tice of the territory, speaking of female jurors, presaged “after her
proper station is well won, some special form of evil may devel-
op out of the fact that that she occupies it.”"° That soon came to
pass. When some of the first women were empaneled on Wash-
ington juries, an effort was made to disqualify them because they
were not citizens, or even persons, by the critics’ estimations.””" And
if things went wrong on a mixed-gender jury, the women could
expect to, in the words of one woman juror, “shoulder all the blame
and censure.”!”?

More broadly, as women became leaders in the Prohibition
movement, organized vice moved to block them from gaining
access to the ballot and jury box. “Pimps, gamblers, prostitutes,
drunkards and drunkard-makers” arrayed themselves in opposi-
tion to female jurors.'”

Reactions of the female jurors to serving in court could be
mixed. Some women “hear[d] things in Court that cause[d] them
an agony of mortification,” leading many women to ask to be
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excused from service or else pay the fine for contempt of court.'™
In the following years, these sorts of incidents fed into the com-
plaint that women lacked the constitution or intellect to be jurors.'™
Although, not all women felt this way. Laura E. Hall wrote an
op-ed sharing her experience as one of the first female jurors in
Washington. She said, “[W]e serve because we consider ourselves
citizens . . . and believe we have the interest and well-being of the
community at heart.” She noted how some women were unafraid
to hold out all night on the force of their convictions, resulting in a
hung jury.”” Other women also announced their willingness to con-
tinue serving."”” Clara Burwick Colby would later say “If women
find unpleasant facts about jury serving they will alter them.”!”

It should not be surprising that women had their first oppor-
tunity to sit on juries out West. On the frontier, women’s equality
was one part justice, one part necessity. In Wyoming, for instance,
after Union Pacific crews had left the territory, only 9,000 people
remained —most of them single men."” The top legislators in sup-
port of women’s rights not only saw women serving on juries as
morally right but also as a means to generate good publicity for the
fledgling territory and attract settlers.’ Similarly,in the Washington
Territory, during the 1860s, men outnumbered women nine-to-
one—women’s equality led to more women arriving in the territory.

B.  Fighting for the Right to Serve on Juries

Buoyed by territorial experiments with gender equality, suc-
cesses cropped-up around the county. The Sheriff of McDowell
County, North Carolina said that one of the jurors drawn for the
spring term of 1880 was a woman.!®! Pennsylvania summoned its
first woman for jury duty in 1891.% Chicago placed a woman in
charge of selecting female jurors in 1893.1%3 Rockford, Illinois had its
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first female juror in 1894."% The first woman juror in Pottawatomie
County, Kansas, seated in 1896, was “probably” the first female juror
in Kansas according to an Atchison, Kansas newspaper.'® Colora-
do also seated its first woman juror in 1896."% The State of Utah
allowed women to serve in 1898."” Dr. Mary Walker — the first and
only woman to win the Congressional Medal of Honor — spoke in
1893 in support of a bill that would have allowed married women
to serve if their husbands were qualified.’® By the 1890s, women
were “engaged in an earnest movement to secure their rights to sit
on juries.”!®

However, the courts were not terribly sympathetic to wom-
en’s rights. When Myra Bradwell applied for a law license in Illinois,
her case made it to the U.S. Supreme Court in 1872. The Court
dismissed her claim as so baseless that “elaborate argument in the
present case [was] unnecessary[.]”'® Concurring, Justice Bradley
said “The natural and proper timidity and delicacy which belongs
to the female sex evidently unfits it for many of the occupations of
civil life.”™!

In contrast, a few years later in Strauder v. West Virginia, the
U.S. Supreme Court held that jurors could not be excluded on the
basis of race.'”” But, even in this decision, the Justices did not ques-
tion the fact that states could exclude people on the basis of sex,
along with property, age, citizenship, or education,'” and the Jus-
tices did not believe that the Fourteenth Amendment “was ever
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intended to prohibit this. Looking at its history, it is clear it had no
such purpose.”!*

Further, in 1892, a Wyoming defendant argued that his convic-
tion was invalid because the jury was exclusively male."> The state
constitution at the time declared that “Both male and female citi-
zens of this state shall equally enjoy all civil, political, and religious
rights and privileges.”” The constitutional language describing
juries and grand juries, however, spoke of “men,” not “persons.”!”’
The Court held that the right to vote or hold office did not include
the right to serve on juries,'”® and if women did have a right to
serve, it would have to be asserted by a female juror, not a male
defendant.'”

In addition to the courts, there were many other critics of
women serving on juries. The Boston Globe ran a satirical piece
mocking female jurors for deciding a case on the basis of how a
party was dressed.® Alfred Hitchcock released a silent film critiqu-
ing the female juror and questioning whether women were fit to rule
on divorce court proceedings.””® When Kentucky allowed female
jurors to serve, a Mississippi paper speculated that women would
decide the case based on the attractiveness of one of the parties.?”

Beyond journalists, businesses opposed female jurors on
the grounds that they lacked business acumen and, thus, would be
less sympathetic to businesses’ claims.**® Male lawyers feared that
women would be less susceptible to traditional jury persuasion
techniques.®™ Moreover, traditional women’s organizations were
skeptical, as they thought jury service would pull women away from
their work as homemakers.?” Indeed, when the sheriff summoned
Louise Graf—an early female juror in Wyoming—for a court date
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on Monday, she tried to demur, pointing out that Monday was wash
day.*® To many, a woman “in the court-room . . . is an eye-sore to
nearly all mankind. She is believed to be out of her sphere.”?” Oth-
ers maintained that “women are too sentimental and impressional
to be severely judicial.”?%

Nevertheless, the movement to attain jury rights for women
was inextricably tied to the movement for women’s suffrage.
During the suffragette movement, opponents warned voting equal-
ity “MEANS WOMEN ON JURIES.”?” In fact, the Massachusetts
Anti-Suffrage Committee claimed jury duty “for your wife or your
daughter is almost unthinkable” given their delicate constitution.?'
The past subjugation of women was held against them, as some
argued that lack of work experience among women meant they
lacked the relevant experience to serve on juries.”!!

Yet, the passage of the Nineteenth Amendment harkened a
new era for women’s rights. Because several states tied jury service
to suffrage, women gained access to the jury box in those states.'
Following the passage of the Amendment, a good many other states
passed laws allowing women to serve on juries.?'?

But, for years after the ratification of the Nineteenth Amend-
ment, arguments against female jurors persisted. State legislators
in Illinois claimed that “The jury box is no place for a lady,” because
of the sordid crime presented in courts, and that jury service was no
more a privilege than “going to war is a privilege.”?"* Costs were
another concern argued by opponents. Having female jurors would
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mean a need to hire extra bailiffs and construct separate quarters
for them to keep them apart from men.**

C.  Subtle Exclusions to Keep Women off Juries

By the late 1960s, every state permitted women to serve on
juries,”'® but, even then, barriers remained. After women were
allowed on juries, many courts adopted “blue-ribbon” juries or
“key-man” systems that were based on the idea that certain groups
were better suited to deal out justice than others. These jurors
were believed to have extra-ordinary intelligence and experi-
ence.’’’” Decades after the system’s heyday, a federal district court
stated, and the U.S. Supreme Court agreed, that the “key-man” sys-
tem highly subjective,® and the Massachusetts Supreme Judicial
Court admitted that the “key man” jury “contains the possibility
of abuse.”"

Yet, abuse was more than a possibility; it was a reality. These
supposedly merit-based juries were manned, seldom womanned,**°
by those with “high business standing and broad educational expe-
rience and, therefore [consisted of] those with a greater than
average income.”??! The task of finding these prime-cut jurors was
left to community leaders, who would compile a list of people they
thought had good intelligence and character,” or would simply
draw names out of a phonebook.??® Predictably, this led to homoge-
neous jurors—consisting of similar religious beliefs, similar politics,
and similar social circles—with Black and female jurors largely
excluded.?* Although these juries were more likely to convict crim-
inal defendants,”” except men who killed their wives for adultery,?
and less likely to find for personal injury victims, this was attribut-
ed to their “superior mental equipment” and the fact that ordinary

215. Id.

216. Harrison, supra note 204.

217. Paul D. Carrington, The Seventh Amendment: Some Bicentennial Re-
flections, 1990 U. CH1. LEGAL F. 33,57 (1990); Jordan, supra note 47, at 6.

218. Castaneda v. Partida, 430 U.S. 482,491 (1977).

219. Commonwealth v. Bastarache, 414 N.E.2d 984, 995 (1980).

220. Ellen Goodman, Today’s Juror Must Carry the Baggage of Evolving
Values, Ca1. TRIBUNE (Mar. 21,1994), at L13.

221. Note, The “Blue-Ribbon” Jury, 60 Harv. L. REv. 613,613 n.2 (1947).

222. Jordan, supra note 47, at 14.
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224. Jordan, supra note 47, at 13 n.38, 14; JONAKATIT, supra note 7, at 121.
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cent of the time. Moore, supra note 117, at 566-67.
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juries were doing “poor work” of reaching the correct result.”?’ If
anything, higher conviction rates were a feature, not a bug. “Intelli-
gent” jurymen were supposed to be “the first line of defense against
crime” according to one of the key-man system’s boosters.??

The US. Supreme Court took a challenge to the key-man
system in 1947 A year earlier, it had forbidden the “purpose-
ful and systematic exclusion of women” from juries.”” But, in Fay
v. New York, the Court showed it was happy to allow the near-
systematic exclusion of women. Under the New York system of
1947 the 1,800,000 people of New York County were whittled down
to 60,000 eligible jurors.?® Of that figure, only 11 percent were
women.?! Confronted with this data, the Court said: “It is almost
frivolous to assert that there is a bias against [women’s] inclusion on
juries.”?? The fact that the system indisputably lowered the num-
ber of women who served did not matter because women were not
categorically barred.” As late as 1967 nearly two-thirds of feder-
al courts were still using key-man systems.”* Congress abolished
this system in the federal courts in 1968 with the Jury Selection and
Service Act.?

If not locked out of the jury room by biased selection, women
could be kept off in subtler ways. States granted numerous exemp-
tions to women. Wyoming allowed women to be excused from
jury service when “household duties or family obligations require
her absence.””* New York and Washington automatically exempt-
ed women, unless they affirmatively took steps to serve.”” Others
required women to go down to the courthouse to register as jurors,
or granted the judge discretion to excuse women if he thought the
subject of the trial might be embarrassing to her.?® In the 1970s,
five states allowed women to be excused based purely upon their

227 Note, The “Blue-Ribbon” Jury, supra note 222 at 613 n.4, 614.
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gender.” Missouri still provides an exemption, even if it might not
be enforceable.

These laws may look to be favorable to women since they
allowed them to get out of inconvenient jury duty, but looks can be
deceiving. By making it easy to be exempted from jury duty, these
laws all but guaranteed fewer women would serve. Under Missou-
ri’s exemption-on-demand system, fewer than 15 percent of jurors
were women.?! Under Louisiana’s system, which required women
to proactively volunteer, women could make up as little as 10 per-
cent of jury pools.?*

In 1961, the U.S. Supreme Court heard the case of Hoyt v.
Florida**® State law in Florida permitted women to serve on juries
but required women to affirmatively register to do so, resulting in
a piddling number of women who actually ended-up serving.?*
Much like in Fay, the Court chalked this up to “circumstances or
chance” and held that this did not invalidate the statute.?* The fact
that only 220 women were on the jury roll, out of 46,000 registered
female voters, was irrelevant.?*® It was not until 1975 that the Court
finally said that defendants were entitled to a jury drawn from a fair
cross-section of the community, including women.?’ Nevertheless,
the courts would not prohibit lawyers from peremptorily removing
women from the jury until 1994.2%

D. Women’s Representation on Juries

Rocky though the road might have been, women have had
more success with juries than other offices of government. Although
women gained the right to vote in many states before they attained
the right to serve on juries, women actually served on juries before
they served in any elected government office.?* The first female
mayor, statewide executive, national convention delegate, and
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240. Mo. Const. art. I, § 22(b).
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249. The first woman to hold elected office in the United States was Lydia
Sayer Hasbrouck, who was elected to the Middletown, New York, Board of
Education in 1880. Judith C. Reveal, Hasbrouck, Lydia Sayer (1827-1910),
ENcycLoPEDIA.cOM, https://www.encyclopedia.com/women/encyclopedias-
almanacs-transcripts-and-maps/hasbrouck-lydia-sayer-1827-1910 [https://per-
ma.cc/DSFY-M3BD)] (last accessed Mar. 28,2021).
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federal and state legislators were not elected until several years
after women began serving on juries.>

Women also dominated juries with far greater regularity than
other government institutions, though there is some dispute about
when the first all-female jury was held. According to The Atlantic,
it was in 1911 in Los Angeles.®' Yet, newspapers from 1910 claim
there was an all-female jury in Spokane, Washington in July 1910%?
and another in Olympia, Washington in December 1910.>* In any
event, the first all-female jury happened at the front-end of the
twentieth century. Today, high and petty cases alike routinely fea-
ture all-female juries.® Journalists consider this occurrence novel
enough to mention it or put it in a headline, but it has been happen-
ing for more than a century—before women had the right to vote.

This sets juries apart from other institutions of government.
Among the 50 states, only one state legislature is majority women;
instead, the average is 29 percent.” Further, only 36 percent of
candidates for state supreme courts are women.>*

Even at the local level, which presumably would be easier for
women to break into, the track record pales in comparison to juries.
A search of a newspaper database containing hundreds of millions
of pages of text between 1700 and 2019 reveals 2,578 results for
“all female jury,” clustered between 1950 and today; 11,418 results
for “all woman jury,” clustered between 1920 and 1990; and 1,785
results for “all women jury,” clustered between 1910 and 1990.>7
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Not every result represents a unique example of an all-woman
jury. But the fact that 15,000 articles register strongly suggests that
all-female juries were not all that rare during the twentieth century.

Compare those numbers to city councils. A search of the same
database and time range reveals 155 results for “all female city coun-
cil,” clustered between 1988 and 2008; 304 results for “all woman
city council,” clustered between 1925 and 2001; 159 results for “all
women city council,” clustered between 1974 and 1994. Changing
the search terms only adds a negligible number of additional arti-
cles, and adding a hyphen does not alter results.*® Comparing the
two, there were about 15,000 articles for all-female juries and about
600 articles for women-only local governments.

Additionally, to demonstrate the rarity of all-female city
councils, the Los Angeles Times reported that when Pacifica, Cali-
fornia elected an all-female city council in 1992, it was the first time
it had ever happened in California, and the first time it happened
anywhere in more than a century.>’

Hence, these early examples of women on juries may well
have been the first instances in American history that women were
able to use government office to force a policy outcome. Typically, a
single juror is enough to force a result in favor of a defendant, or at
least short-circuit a trial. This means that these pioneering women
had real power over the machinery of government.

IV. RACE

The first Black jurors served in the middle of the 19" cen-
tury and continued throughout Reconstruction. During this time,
many racist attacks were lobbed at Black jurors: calling them stu-
pid or lazy. Once Reconstruction ended, juries became all-white
throughout the South. But, there were a few exceptions and, in
general, courts were more receptive to civil rights cases involving

“e
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259. Richard C. Paddock, All-Female City Council to Take Office in Pa-
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were elected in 1919 and 1921. E.g. Untitled, DaiLy GAZETTE (Mar. 17,1919), at 2,
https://www.newspapers.com/image/198991619/; All-Woman City Council, Da-
vie Rec. (May 4, 1921), at 6, https://www.newspapers.com/image/62374745. But
the fact that one of the largest newspapers in the county reported the fact as
true suggests their researchers had a hard time finding evidence to the contrary.
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discrimination in jury selection than any other right. Hispanic
and Asian jurors followed a similar progression; enduring bigotry
and using the courts to gradually secure their right to serve. Con-
sequently, today juries compare favorably to other government
institutions, in terms of racial diversity.

A. Antebellum through Reconstruction

In 1838, Lord Brougham in England bemoaned the fact that
“the whole apparatus of justice, both administrative and execu-
tive, [was] exclusively in the hands of one race.””’ Indeed, in South
Carolina, for example, courts were strictly ornamental for Black cit-
izens; Black citizens could not sue, enforce a contract through the
court, or serve as jurors or witnesses.”! Similarly, in California, no
“Black or Mulatto person, or Indian” could testify against a white
party by statute, and courts, as practice, similarly excluded Chinese
witnesses.”?> Though bias would never be eradicated completely,
Black people eventually had more success integrating the jury box
than they did with other institutions of government.

According to Albert W. Alschuler and Andrew G. Deiss, the
first Black juror was seated in Worchester, Massachusetts in 1860,
causing astonishment across the country.?®® William Lloyd Garrison
wrote this was “an encouraging sign of the times.”?** But, yet again,
the title of “first” is contested. An 1844 newspaper from Buffalo,
New York claimed “Erie County—Here is the honor of having fur-
nished to the country the first colored juror.”?

Even if 1860 was not the year of the first Black juror, the 1860s
was the first decade that had Black jurors in many jurisdictions.
In Rhode Island and New York, Black jurors were seated in 1865
where, in the past, it had been customary to pass over Black jurors
when their names showed up on the lists.?® By 1866, four Black
jurors were present in Boston.?” One was even selected as foreman
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that year—possibly the first Black foreman in the country.”® He
was said to have “acquitted himself very creditably.”**

Moreover, in the lead-up to the Civil War, Black jurors were
held up as boogeymen right alongside Black voters or integrated
schools.””® Papers would ask candidates where they stood on the
idea of Black jury rights—and made it plain how they felt about the
matter.””! Or, if a candidate had already expressed their support,
papers would attack them for it.?”?

After the Civil War, Congress prohibited states from excluding
jurors based on race, and for a time during Reconstruction, Black
people served on juries.”” In addition to the law, General Sheridan
issued an order rejiggering jury lists throughout Louisiana. By his
order, the name of every legal voter was to be put in a box to ensure
that newly registered Black people would be included.” In some
areas, Black registration shot up to triple that of whites.””

From Alabama to North Carolina to the District of Columbia,
freed Black people served on juries.”” Between 1872 and 1878 in
New Orleans, one-third of all citizens summoned for jury duty were
Black, matching their overall share of the city’s population.””” In
Washington County, Texas, and Warren County, Mississippi, roughly
a third of jurors were Black and, while this was still under-represen-
tative of the population, it was significant progress.””® Freed Black
people were serving on juries at a time when it was still unaccept-
able for them to be marrying whites.?”
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Not only did Black citizens serve, but they were also able to
permeate. In Navasota, Texas, an all-black jury—heralded as the
“first ever recorded” —was empaneled in 18672 An all-black
jury cleared a Black defendant in Oskaloosa, lowa in 1872.2%" A
Tennessee newspaper referenced an all-black jury in 1880.%% In
another case, an attorney who was a former slaveholder had to try
to persuade a jury full of Black men.?® A search of one newspaper
database turns up about 4,000 articles with variations of the search
term “all Black jury” over the nation’s history.?*

Even so, resistance to Black jurors never died. In Neva-
da in 1867 a Black juror was summoned but an attorney objected,
claiming that the state constitution forbade Black jurors.”® The
opposing counsel countered that federal law invalidated the state
constitutional provision.?® A judge ruled that federal law did not
preempt the state constitution and struck the juror, to a smattering
of applause from spectators.?®” Further, in Colorado, the legislature
attempted to pass a law excluding colored jurors.?

Others were harshly critical of an integrated justice system. A
Raleigh, North Carolina paper said that no disability should be vis-
ited upon the Black man, but asked “is it essential to this protection,
that white and Black jurors should fill our jury boxes . .. We think
not.”? Nearby in Tarboro, North Carolina, a judge adjourned court

newspapers.com/image/50254836 (“Shall we have Black jurors . . . and deny to
dusky maidens the opportunity of getting a husband when they can among the
white folks?”).
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when Black people were summoned as jurors.*® He claimed that
state laws did not recognize Black jurors and he would not either.?’!
A Texas paper bemoaned that as to “negro jurors, we believe they
will either be very severe or very lenient—a medium course being
contrary, if not to their nature, at least to their present state of
enlightenment.”?? For this reason, it would be better to “leave the
active duties of the government, political and judicial, in the hands
of the white race.”*”

Senator Charles Sumner proposed that in Southern states,
where people of color made up one-sixth of the population, one-
half of each jury should consist of men of color.?** This proposal
was ridiculed even in the North, with the Ottawa Free Trader jest-
ing that the proposal should further read “in places where two-sixth
of the population are Black, all jurors shall be colored, and where
one-sixth of the people are mulattoes one-half of the jurors shall be
colored women.””* By the paper’s reckoning, a Black woman on a
jury was even wilder than a Black man.?*® The Chicago Tribune also
criticized the proposal, albeit in more measured terms. It said that
mandating color quotas for juries would be “not only unwise, polit-
ically, but would be subversive of the jury system itself.”?” It also
stated that the law would effectively declare that different races
would never be able to agree in cases with parties of other races.?”

Often, attacks on Black jurors throughout the country were
couched in terms of “intelligence.” The South-Western of Shreve-
port, Louisiana did not restrain itself. Out of almost 3,000 Black
jurors in one county, it joked, “but seven can write their names, and
not one of them can string a half dozen words together correctly.”?”
Most of these Black jurors “at the time of registration improvised
a surname for the occasion, and in all probability have forgotten
them by this time” the paper claimed.*®® Over in Bossier Parish,
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with about 2,000 registered Black people, “not one of the newly
enfranchised can sign his name,”*! and in DeSoto Parish, “she has
three learned darkies out of 1,683.7730?

Further, it was so plainly known that no Black person had
ever served on a jury in Delaware that the Supreme Court felt com-
pelled to take judicial notice of the fact.*® And this was in a state
where the Black population consisted of 26,000 out of 150,000 peo-
ple total ™ According to the state, the lack of Black jurors was
because they were disqualified by reason of “intelligence, experi-
ence, or moral integrity.”** Over in Tennessee, the Nashville Union
& American raged “Think of the amazing stupidity which sac-
rifices the highest interest of thirty five million whites to try the
experiment of making a race of Black judges, jurors, governors and
legislators over a people three thousand years in advance of them
in civilization and moral development!”3%

If newspapers and critics were not baselessly calling Black
jurors too stupid, they were calling them too lazy or ill-behaved.
The Times-Picayune ran a story of Black jurors dozing off multiple
times in a single trial.*’ It sarcastically remarked that it was “very
pleasant to think that great questions of life, liberty, property and
public rights, are to be decided by Black men so capable, intelligent
and attentive” as these.*® In Berkeley, the court claimed the Black
jurors have behaved so badly “that the public solicitor in despair has
continued all the remaining cases to the next term.”*®” In another
case, a judge dismissed a mixed-race jury because he did not believe
white jurors should have to suffer the indignity of serving alongside
Black jurors.®!® This is despite the fact that Black citizens had been
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serving on juries in the county for a while without issue.’'! But, this
judge said the mere fact that the law authorized Black people to sit
in judgment of white men was “humiliating enough” and the fact
that Black jurors were actually serving was “a menace.”!

Worst of all, Black jurors were accused of ignoring their work
to focus on self-interested political goals. In 1867 a federal grand
jury in Richmond, Virginia included five Black jurors.>* This was
said to be the first integrated grand jury in the county.** Given its
historical significance, the grand jury became a lightning rod. Assas-
sination threats were made against grand jurors.’> The grand jury
met for four hours each day, it was said by one paper, but no work
was accomplished because “the negro members occupy all the time
in making speeches upon the duty of Government to confiscate the
lands of the South.”

Despite these baseless descriptions and accusations, once
in a while, southerners voiced confidence in Black jurors. Writ-
ing on that same Richmond grand jury, a Democratic paper said
“we call with especial confidence on the ‘colored’ jurors to vindi-
cate the public morals and rebuke corruption in high office . . . Let
the Black jurors set the example of integrity and devotion to jus-
tice, that shall shame their pale face colleagues, if they shrink from
their duty.”?” The white members of the grand jury pushed back
against the maligning of their Black colleagues, writing “the con-
duct of the colored grand jurors has been throughout their session
uninterruptedly exemplary and praiseworthy; they have not only
been unassuming, but courteous and respectful to all.”?'® Some-
times, though, the praise was a great deal more patronizing. Black

(Feb. 16, 1910), at 1, https://www.newspapers.com/image/167224394.
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jurors in Charleston were said to have borne themselves “fairly as
a citizen and a juror” thanks to their “natural imitativeness and the
good example set him by his white (democratic) neighbor.”*"

Unsurprisingly, all of these knocks against Black jurors
would be repeated against other Black officeholders later. D.W.
Griffith’s 1915 film Birth of a Nation portrayed Black legislators
during Reconstruction as uncouth drunkards.**® Claude Bowers’
The Tragic Era, a bestselling book from the 1920s, offered the same
picture of ineptitude of Black legislators.*?! These works were sim-
ply repeating attack lines that had been rehearsed against Black
jurors for years.

B.  Post-Reconstruction

Reconstruction ended after incoming Republican President
Rutherford B. Hayes struck a deal to remove federal troops from
the South in exchange for southern support for the presidency after
a contested election.’” The last federal troops left the South in
April 187732 Fifty years after the fact, a letter to the editor of the
Montgomery Advertiser ruminated about Reconstruction and its
aftermath. The “conditions during those years were almost unbear-
able. We had negro legislators, negro jurors, negro justices of the
peace, a negro tax assessor and a negro for county treasurer.”** A
Democratic speaker told a crowd that during Reconstruction, “a
negro wench whipped her white mistress, and told of how negro
jurors held the life, liberty and property of the white man in their
hands.”?» This state of affairs continued until “the white peo-
ple ... rose in their might and established white rule.”** And rule
they did. Newly empowered southern whites lost no time in restor-
ing the racial hierarchy from before the war. Southern legislatures
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passed laws segregating public transportation, schools, parks,
restaurants, and theaters, among other policies.*”’

Yet, Black jurors clung on for a brief time after the end of
Reconstruction. A jury of six white and six Black people were still
seated in Ellenton, South Carolina in June 1877°%® A jury with four
Black people was empaneled in Virginia in 1884.3* A mixed-race
jury occurred that same year in South Carolina.** When the lawyer
could not bring the Black jurors to his position in South Carolina, a
mistrial resulted.**' Though a new trial could be held, perhaps with-
out Black jurors, this still shows that Black jurors had the power to
disagree with their white colleagues and have their opinion hon-
ored. In fact, in a Black enclave in North Carolina “negro jurors
were drawn by the Republican sheriffs as regularly as whites.”?%

Further, in South Carolina, a mixed-race jury presided over
the “most noteworthy criminal trial . . . since the war.”** The Meck-
lenburg Times reflected on how improbable it was that a mixed-race
jury—majority Black, in fact—could be sitting in judgment of one of
the most prominent white citizens of the city.*** In fact, that major-
ity Black jury went on to acquit the prominent white citizen, to the
consternation of those who thought him plainly guilty.**® Engaging
in well-practiced cognitive dissonance, southern papers excoriated
the Black jurors for their supposedly misguided acquittal but were
silent on the white jurors who voted the same way.** With Black
juries seemingly here to stay, a paper predicted that “a white man
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will be unable to obtain justice in the courts and quick reprisals will
be made on the negro race as a consequence.”*’

Because Black jury rights outlasted other civil rights, it led to
some absurd juxtapositions. In Augusta, Georgia, a Black man was
on a jury in 1902.>*® When it was time for lunch, the jury was unable
to dine at any restaurant for lunch because one of their number was
Black.*® Though the law had vested this Black man with the power
to deal out justice to his neighbors, it did not allow him to enjoy
a meal in public.** Food had to be ordered and eaten in the jury
room.*!" Nevertheless, four of the white jurors went hungry rather
than have it be said they had taken a meal with a Black person.**
This was despite the fact that the Black juror tried to accommodate
them by eating his meal in the corner alone.’*

Black jurors were also denied meals in the North. In Harris-
burg, Pennsylvania, businessman James Russ denied Black jurors a
seat at his hotel’s table.*** The next time he went to have his hotel’s
business license renewed, the judge upbraided him, saying “If col-
ored men are good enough to sit in court with the Judges and other
court officials, they are certainly good enough to eat in any hotel in
this city.”* Russ was told if this happened again, his license would
be revoked.*

Elsewhere, Black jurors were making new strides. It was
claimed that Utah had its first Black juror in 1900, though there is
one lawyer stating the first one sat in 1898.3 Further, in 1900, the
first Black juror served in Monmouth County, New Jersey,** and in
Washington County, Pennsylvania.**® In 1922, it was reported that
Hamilton, Ohio convened the first-ever all-black jury.*
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Despite the best efforts of Black jurors, they fell by the way-
side by the early 20" century, at least in the South. By 1901, Black
jury rights had “been practically forgotten” around Virginia, but it
was once “a very general thing to see negroes on Virginia juries.”*!
Booker T. Washington would write “in the whole of Georgia &
Alabama, and other Southern states not a negro juror is allowed to
sit in the jury box in state courts.”*? Around the same time, Con-
gress entered a thirty-year period, between 1901 and 1929, in which
there were zero Black members.’> In fact, post-Reconstruction, no
Black person represented a southern state in Congress until 1972.3%
“The negro is not only out of Congress,” wrote the Washington Post
in 1887 “he is practically out of politics.”5

Pushed-out from politics, Black public officials would be driv-
en from the bureaucracy as well. In the 1910s, President Woodrow
Wilson instigated a wholesale purge of Black workers from the fed-
eral government.* By 1913, Wilson’s Collector of Internal Revenue
for Georgia could declare “There are no Government positions for
Negroes in the South. A Negroes place is in the cornfield.”’

Not quite. Though rare, during the early 20" century Black
citizens continued to serve on juries through the South. They may
well have been the only Black people exercising governmental
authority in their communities. In Wilmington, Delaware mixed
juries were used for cases involving Black defendants.’® Further,
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Black jurors served in the District of Columbia,* Florida,*®® Mis-
souri,* West Virginia,*? Texas,*® North Carolina,** Kentucky,*
and Tennessee.*® It was “a hard row, indeed, the colored juror has
to hoe,” but they kept at it.>” At a time when most citizens of Aus-
tin, Texas were unwilling to serve on juries, the “colored juror rarely
asks to be excused from jury service.”*® In Kentucky, there were
even some Black women summoned in 1925,*® and, that same year,
Spencer County, Indiana had its first-ever Black juror.’”

C.  Black Jury Discrimination Cases

Around the time Reconstruction was sounding its death rat-
tle, Courts started becoming involved in racial jury rights. These
early cases could not be called resounding successes, but they still
represented the first meaningful foray by the Court in the criminal
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due process system. For many decades, criminal procedure has
eaten up a larger and larger share of the Supreme Court’s dock-
et,”’! and this trend was inaugurated by cases involving racial jury
discrimination. In the words of Michael Klarman, before 1920, “the
Supreme Court had upset the results of the state criminal justice
system in just a handful of cases, all involving race discrimination in
jury selection.”?”

The earliest case was in 1879, Strauder v. West Virginia, 1879,
which involved a Black man convicted of murder by a jury that
was statutorily limited to white men.””® Though Strauder demeaned
Black people as “abject and ignorant, and in that condition
was unfitted to command the respect of those who had superior
intelligence,” the Court did at least hold the statute violated the
Fourteenth Amendment and struck down the law.*” This was sig-
nificant as it was the first time the Court interpreted the Fourteenth
Amendment to enforce civil rights.’”

Over the next eight decades, the Court would take up the
question of racial exclusion from juries time and time again. In
fact, at least thirty jury discrimination cases were decided between
1880 and 1964.%7¢

In Bush v. Kentucky, 1880, the Court invalidated a state law
that excluded all non-white citizens from jury service.””’” That same
year, the Court also overturned a conviction in Delaware because
not one of the 26,000 Black people living in the county had ever
been summoned for jury duty.’”® Both of these cases were rela-
tively easy decisions because the discrimination was so stark, but
the Court would let states get away with biased procedures if they
could be even a little more subtle about excluding jurors of color.

For instance, New York imposed a slate of restrictions on jury
service that, while not explicitly race-based, were vague enough
they could easily be used by election officials to exclude the
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marginalized.”” Further, Mississippi had a county that went many
years without a single Black grand juror due to purposeful exclusion
by court officials when summoning jurors.®® When both procedures
were contested, the Supreme Court rejected both appeals, stating
the defendants should take seek relief in state courts instead.*!

Relief would be in short supply in state courts, however. Mul-
tiple cases allowed local officials to discriminate in the practice of
jury selection so long as they did not openly proclaim what they
were doing.*®* Even though cases from Utah and Alabama courts
all issued opinions in favor of Black litigants on the basis of jury dis-
crimination, they declined to articulate any sort of broad rights that
future litigants could utilize.®™ Relatedly, California courts inter-
preted the Fourteenth Amendment to permit segregated schools,
so it hardly appeared they would rely on that Amendment to vindi-
cate jury rights.?*

Nevertheless, challenges to unrepresentative juries reached
a frenetic pace by the mid-20"™ century, usually with good results.
In the Scottsboro Boys case —involving a number of Black youths
accused of raping two white women—it was found that no Black
juror had served on jury in the county for many years and evidence
strongly suggested black residents were not even on the jury rolls.*®
On this basis, the Court ruled in favor of the defendants.’® The
decision did not end jury discrimination, but it did prompt several
southern states to start empaneling black jurors for the first time in
decades.” Moreover, famed civil rights lawyer Charles Hamilton
Houston won his first Supreme Court victory for the NAACP in
1935 by appealing a criminal conviction from a segregated, unequal
jury.*® He was not alone. Between 1935 and 1975, the Supreme
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Court heard about one jury discrimination case per year, usually
ruling in favor of the challenger.?®

Around that time, the Court became interested in various
other criminal due process issues. These included banning mob
trials,*” requiring counsel in capital cases,*' and stopping forced
confessions.*”> On forced confessions, for instance, the Court also
struggled with enforcing its holdings, found itself taking numer-
ous cases after states ignored rulings, and kept trying to push
the envelope.®”

All of these early criminal due process cases share some
similar features. They were not cases of “marginal unfairness”
but rather “flagrant injustices” masquerading as criminal trials.?**
Constitutional violations were obvious. In all but one of the jury
discrimination cases before 1942, the offending state did not bother
to contest the evidence of discrimination.’ In Brown v. Missis-
sippi—which banned involuntary confessions—the Court said it
“would be difficult to conceive of methods more revolting to the
sense of justice than those taken to procure the confessions of these
petitioners.”*® In fact, the prosecution in the case admitted to much
of the torture inflicted on Black defendants.*”’

Such cases demonstrate that the evidence of injustice needed
to be rock solid before the Court could find the courage to tackle
state criminal due process issues. It says something profound about
jury rights that they were the first topic that so offended the Court
it felt spurred to act—particularly with such a wide menu of crimi-
nal justice abuses to choose from.

D.  Other Race-Based Jury Discrimination Cases

Though the vast majority of case law and analysis is devoted
to Black litigants, other racial groups also had to struggle to get into
the courtroom. In one case, the California Supreme Court justified
excluding Chinese people from serving as witnesses, because allow-
ing them in the front door would mean “we might soon see them
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at the polls, in the jury box, upon the bench, and in our legislative
halls.”**® That case was one of many doubting the veracity of Asian
litigants.>”

Even when Asian-American jurors had been allowed to serve,
they faced discrimination. A judge had to be removed from a case
because he was asking an Asian juror about the price of “fish heads
and rice” in 1983.4° Court officials were also hesitant to select
Asian-Americans to serve on grand juries. In Orange County, Cal-
ifornia, judges could nominate people, for grand jury service, out of
only a pool of over 150 potential jurors each year.*! In a ten-year
period, between 1980-1990, in Orange County, California, only a
single Asian-American was nominated by a judge to be a grand
juror.*? In fact, Asian-Americans were severely underrepresent-
ed on grand juries: they were 11.7 percent of the population and
only 1.3 percent of the grand jury pool.*”® Nevertheless, the Cal-
ifornia Supreme Court said there was no “systematic exclusion”
because the court clerk had made “exhaustive efforts” to “invite”
Asian-Americans to apply for grand jury service.**

Further, between 1960 and 1996, San Francisco did not select a
single Hispanic, Chinese, or Filipino grand jury foreman, despite the
groups comprising nearly a quarter of the population.*” Accord-
ing to one statistician, there is only a 0.0003 percent chance this
anomaly could be explained by happenstance instead of discrimi-
nation.*® In 1992, the court made policy changes that successfully
increased the number of Black and female grand jury forepersons,
but these successes did not extend to other marginalized groups.*”’
A probable explanation was that the court officials who were select-
ing grand jury forepersons were looking for candidates with good
“leadership” or “people skills” —traits that they stereotypically did
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not believe Asian-American jurors possessed.*® But, even after
recognizing the problem and diagnosing the cause, the court said it
was powerless to rectify the situation due to the “narrow standard”
of habeas review.*”

In addition, Hispanic jurors also face underrepresentation.
The courts in Yoho County, California used an admittedly non-
random process to applications for grand jury service, including
“attempting” to be inclusive to all racial groups.*® However, data
shows these “attempts” left much to be desired. Over a 20-year
period, ending in 2004, Hispanics made up a considerably smaller
slice of the jury pool than their representation in the state’s popu-
lation would suggest.*!! In fact, there was only a one-in-five-million
chance that this disparity could be attributed to chance.*?

Despite this evidence regarding Asian-American and Hispan-
ic jurors, the court still found no evidence of systematic exclusion.*®
Instead, exclusions were explained away as being the fault of the
population, rather than the system. One speaker said Asian-Amer-
ican jurors could not grasp the finer points of law due to their shaky
grasp of English and called for the end of the jury system.** One
judge declared that underrepresentation of Puerto Ricans was
because they “do not read, write, speak and understand English;
because [they are] a highly mobile population; and . . . they tend to
register to vote in smaller percentages.”> Neither of these actors
questioned whether the jury system could be changed to accom-
modate these groups. Nevertheless, around the same time, the
National Committee for Hispanic Civil Rights was calling for more
translators at trial to enable greater participation by Hispanics on
juries.*® Collectively, these court decisions elevated process over
outcome: even if juries are woefully unrepresentative, it does not
matter so long as court officials can articulate some plan by which
to recruit people of color.
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However, even if courts succeed in getting these jurors into
the jury pools, prosecutions may still have free reign to strike them.
Some have argued that the Batson rule—preventing racially-mo-
tivated peremptory strikes—does not apply to Asian-American
jurors. The State of Arizona argued in 1992 that an Asian-Ameri-
can juror did not fall into a “cognizable” group that was protected
by Batson.*” In 2003 in New York, after a prosecutor peremptorily
excluded an Asian-American juror and tried to explain himself, the
trial judge interrupted to say: “There is no law that says you have to
give the reason on jurors of that ethnic background, and perempto-
ry challenges are allowed.”*® Going further, the Third Circuit held
that if a prosecutor struck an Asian-Indian juror because of uncer-
tainty about what religion such a person would practice, that did
not violate equal protection.*?

Real as these problems are, it is still worth reflecting on
the fact that juries do fairly well in terms of giving a voice to a
diverse group of citizens. For instance, Hispanic jurors were slight-
ly overrepresented, relative to their share of the population in the
Southern District of California.*® In Michigan, in 2007, the percent-
age of Hispanic jurors roughly mirrored their share of the eligible
jury population.**! Further, Asian jurors virtually matched their
share of the population in Hamilton County, Tennessee.*> There
are counterexamples, of course, but it is extremely rare for courts
or legislatures to be able to say they mirror the populations they
serve. When assessing the legislatures, whites are overrepresent-
ed in all but two state legislatures, meaning that people of color are
underrepresented in all but two.*® Compared to this stark under-
representation in government, juries are leaps and bounds ahead in
giving diverse citizens an opportunity to participate in governance.
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CONCLUSION

Through centuries of struggle, juries have drawn near to the
representative asymptote. Yet, at the same time that the defini-
tion of “juror” has broadened, the number of cases going to jurors
has narrowed. Between 1691 and 1776, 26 percent of cases in New
York City were resolved by trial, but not all of them were jury tri-
als.** In 1962, about 5.5 percent of federal cases were resolved by
juries.*” That number fell to 4.3 percent in 1970,2.5 percent in 1980,
and 2 percent in 19914 Since 2005, that statistic has further fall-
en to fewer than 1 percent.*” These trends are not unique to the
Empire State.

Scholars have posited that criticism of the jury has grown as
a result of the diversification of the jury.*® Assessing the criticism
levied at Black and female jurors in newspapers across America, it
is not hard to see why. A century or two ago, papers mocked the
intelligence and ill-temper of Black jurors and the emotional fragil-
ity and shallowness of female jurors. Now, explicit attacks based on
race or gender are rare, but attacks on jurors’ intelligence, temper-
ance, emotionality, and shallowness remain common.

Papers still question the intelligence of juries, highlight cases
of gross injustice, spread tales of drunk or corrupt jurors, and opine
that jury power is out of control.*”® The New York Herald criti-
cized the perceived sympathy by weak-minded juries for criminal
defendants.*® Others started proposing reforms to make juries less
democratic. The Democratic Review argued that jurors should be
made up entirely of lawyers.*! The New York Times called for a
majority vote of juries, rather than unanimous verdicts.*> These
stories prompted calls for juries to be reined in or eliminated
altogether.*¥

Furthermore, academia has long shared this mistrust of juries.
In 1880, the chief editor of the American Law Review said juries
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were like an untrained crew sailing a ship.** Another commenta-
tor likened them to a pathogen on the courts, calling the jury an
“artificial feature” and a “foreign body in the system.”** The for-
mer Dean of Harvard Law School sniffed: “The jury trial at best
is the apotheosis of the amateur. Why should anyone think that
twelve persons brought in from the street, selected in various ways,
for their lack of general ability, should have any special capacity for
deciding controversies between persons?”+¥

These views have been reinforced by popular culture. A
review of depictions of the jury by leading figures in literature
“reveals a consistently negative, disparaging picture” where jurors
“represent the collective prejudices and ignorance of the commu-
nity” and are described as “ill-willed, malevolent types who seek
revenge and retribution even at the cost of justice.”+’

Although juries have many detractors, they have many
friends as well. Polls of the public routinely find juries to be over-
whelmingly popular, both in the abstract**® and in comparison to
bench trials.** A poll of the International Academy of Trial Law-
yers found unanimous support for the jury system.*’ Judges who
work with juries on a daily basis, overall, express high confidence in
them.**! And of the men and women who serve, surveys repeatedly
find near-universal satisfaction with the experience.*

A recent survey found that solid majorities of just about every
racial, educational, and age group thought that jury service was part
of being a good citizen.** There was only one group that did not:
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young people.** They were evenly divided, with only 50 percent
seeing value in juries.**

Nevertheless, many have seen the diversity of the jury as a
shortcoming. Modern commentators have criticized juries for lack-
ing the pedigree of their colonial counterparts, and stated that the
exclusion of women and the poor “probably helped to ensure that
the members of the jury would be among the most educated mem-
bers of society.”* Now that, in large measure, jury rights have been
secured, the fight will be to convince the next generation that juries
are still valuable.

Mistrust of juries is troubling for many reasons. As men-
tioned above, there is vast empirical evidence showing that juries
are excellent adjudicators, and common stereotypes of juror incom-
petence do not hold up under the microscope. To make matters
worse, declines in jury trials mean that the most diverse govern-
mental institution is being underutilized. If not juries, who decides?

Will it be judges? A 2009 study found that no state had more
than one-third female judges and, in some states, fewer than one-
in-ten judges were women.*’ Most states had between 10 and 15
percent minority representation among their judges; in some states,
that representation was zero percent.*® In addition to these short-
comings in diversity, it is common for judges to have homogeneous
life experiences.*”

Will it be prosecutors? With the rise of plea bargaining, pros-
ecutors have enormous influence over the outcome of criminal
trials.*® Ninety-five percent of elected prosecutors are white, and
83 percent are men.*' Only 1 percent are women of color.*? In fact,
most states have zero Black elected prosecutors and one-quarter of
states have no elected prosecutors of color.*?
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Will it be arbitrators? Binding arbitration agreements force
workers and consumers out of the courtroom altogether. Arbitra-
tion organizations are not public, unlike courts, so there is a lack of
robust data. The only arbitration service to publish its data states
that its arbitrators are three-quarters male and almost nine-tenths
white.** Based on such sporadic data from other arbitration ser-
vices, they appear even less diverse.* Further, the American Bar
Association passed a resolution that “urges” arbitration groups
to diversify their rosters.*®* But, a non-binding resolution from a
trade group is a poor substitute for a century-and-a-half of binding
Supreme Court case law barring jury discrimination in courtrooms.

In the end, juries are our most representative decision-mak-
ers. People do not need to be wealthy, well-credentialed, or
well-connected to serve on them. People who have no interest in or
knack for seeking public office may participate. For a day, a week,
or longer, juries can invest laypeople with the power to alter a life.
In so doing, we entrust governmental power with groups who might
otherwise be excluded. Yet, their future in America is unclear.

One thing is clear though: if juries are supplanted, their
replacements will not look like America
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