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Abstract

The current study examines how key internal U.S.
Department of Justice (DOJ) policy changes have
been translated into front-line prosecutorial practices.
Extending courts-as-communities scholarship and
research on policy implementation practices, we use
U.S. Sentencing Commission data from 2004 to 2019
to model outcomes for several measures of prose-
cutorial discretion in federal drug trafficking cases,
including the use of mandatory minimum charges and
prosecutor-endorsed departures, to test the impact of
the policy changes on case processing outcomes. We
contrast prosecutorial measures with measures that are
more impervious to discretionary manipulation, such
as criminal history, and those that represent judicial
and blended discretion, including judicial departures
and final sentence lengths. We find a significant effect
of the policy reforms on how prosecutorial tools are
used across DOJ policy periods, and we find variation
across districts as a function of contextual conditions,
consistent with the court communities literature. We
also find that a powerful driver of changes in pros-
ecutorial practices during our most recent period is

This is an open access article under the terms of the Creative Commons Attribution-NonCommercial-NoDerivs License, which permits
use and distribution in any medium, provided the original work is properly cited, the use is non-commercial and no modifications or
adaptations are made.

© 2021 The Authors. Criminology published by Wiley Periodicals LLC on behalf of American Society of Criminology

480 wileyonlinelibrary.com/journal/crim Criminology. 2021;59:480-519.


https://orcid.org/0000-0002-5594-9016
https://orcid.org/0000-0003-0947-6550
https://orcid.org/0000-0002-9929-4349
mailto:lynchm@uci.edu
http://creativecommons.org/licenses/by-nc-nd/4.0/
https://wileyonlinelibrary.com/journal/crim

LYNCH ET AL. CRIMINOLOGY | 481

the confirmation of individual Trump-appointed U.S.
Attorneys at the district level, suggesting an important
theoretical place for midlevel actors in policy translation
and implementation.

KEYWORDS
prosecutors, court communities, policy change

The power of federal prosecutors was substantially enhanced in the 1980s when Congress autho-
rized a rigid sentencing guidelines system and passed several mandatory minimum sentencing
statutes (Stith & Cabranes, 1998), shifting a significant share of discretionary power from judges to
prosecutors (Johnson et al., 2016; Stith & Cabranes, 1998). At the micro-organizational level, these
policy reforms triggered dramatic changes to day-to-day federal criminal justice. U.S. Attorneys’
offices brought many more criminal matters to federal court, especially drug cases, where they
could get easy convictions by wielding their enhanced adjudicatory power (Lynch, 2016). And
even though guideline sentences are now advisory rather than mandatory, prosecutors’ influence
over the parameters of convictions and sentences remains strong (Hofer, 2019; Starr & Rehavi,
2013), and the guidelines continue to anchor sentencing outcomes (Bennett, 2014).

Although a growing body of research examines the role of prosecutors in the federal system,
few studies have examined how different policy directives shape their criminal charging, plea
bargaining, and sentencing advocacy practices. Given the outsized influence of the 93 U.S. Attor-
neys’ offices' in the day-to-day functioning of the federal criminal system, the internal policy
prerogatives of the Department of Justice (DOJ) can have huge sway in how cases are adjudicated.
Over the last three presidential administrations, several key policy changes have aimed to direct
U.S. Attorneys’ offices as to how federal criminal cases should be handled. First, in 2003, George
W. Bush’s first Attorney General (AG), John Ashcroft, issued a memorandum that required
U.S. Attorneys to pursue the most serious charges that are readily provable, seek the maximum
possible sentence allowed, and obtain DOJ approval for plea bargains that deviated from those
mandates (Ashcroft, 2003). Then, in 2010 under the Obama administration, AG Eric Holder issued
a general memorandum that reversed these mandates and encouraged individual U.S. Attorneys’
offices to exert more individualized discretion in charging and plea-bargaining practices (Holder,
2010). Three years later, AG Holder issued a more targeted memorandum on drug cases, directing
U.S. Attorneys’ offices not to charge drug weight when it would trigger a mandatory minimum
prison sentence for low-level drug defendants who met qualifying criteria (Holder, 2013). Finally,
soon after Trump’s inauguration, AG Jeff Sessions issued a memorandum that rescinded both
Holder policies and generally resurrected the 2003 Ashcroft policy mandates (Sessions, 2017a).

In this article, we empirically examine how these key internal DOJ policy changes have trans-
lated into prosecutorial practices on the ground for federal drug trafficking cases sentenced
between 2005 and 2019. We have three goals with these analyses. First, we contribute to the crim-
inological literature on how policy reform, especially internal policy reform, gets put into action

! Prosecutors in the federal criminal system operate under the Offices of the U.S. Attorneys, with one office located in
each federal district except Guam and the Northern Mariana Islands, which share an office. U.S. Attorneys are presiden-
tial appointees who serve as the “chief federal law enforcement officer[s] of the United States within [their] particular
jurisdiction[s],” directing prosecutorial efforts in each district (U.S. Department of Justice, 2016).
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at the micro-organizational level (e.g., Rengifo et al., 2017). Second, we add to the growing body of
empirical research (e.g., Johnson, 2018) that teases out how prosecutorial power impacts case pro-
cesses and outcomes within the “inhabited institutions” (Ulmer, 2019, p. 483) of federal criminal
courts. Finally, we methodologically expand and enhance the approaches used to define, con-
ceptualize, and measure legal processes and outcomes in federal court. Similar to studies that
highlight the role of different court actors’ discretion in the state (Bushway & Piehl, 2001; Ulmer
et al., 2007) and federal (Hartley et al., 2007; Rehavi & Starr, 2014) systems, we capture several
measures of prosecutorial discretion, including final offense levels, mandatory minimums, and
prosecutor-endorsed departures, and contrast them with measures that are more impervious to
discretionary manipulation and those that represent judicial and blended discretion in the fed-
eral system. As we demonstrate, a powerful driver of changes to prosecutorial practices during
the most recent policy period is the confirmation of individual Trump-appointed U.S. Attorneys
at the district level, suggesting an important theoretical place for midlevel actors in policy trans-
lation and implementation.

1 | FEDERAL PROSECUTORS, THE COURTROOM WORKGROUP,
AND THE COURT COMMUNITY

Eisenstein and Jacob (1977) developed the concept of the “courtroom workgroup” to describe the
interdependent relationship between judges, prosecutors, and defense attorneys, as well as key
courtroom staff, in how they process and dispose of cases in criminal court. Courtroom work-
groups are characterized by their shared goals, specialized roles among workgroup members,
and coordination to complete tasks and achieve those goals (Eisenstein & Jacob, 1977). Within
these social units, the discretionary power of any given member is relational, and within the triad
of judge-prosecutor-defense attorney, the balance of power is shaped by external forces like the
jurisdiction’s substantive criminal codes, procedural rules, and sentencing policies, as well as by
internally developed norms and relations (Ulmer, 2019).

Eisenstein et al. (1988) further contextualized the courtroom workgroup by arguing that local
court jurisdictions, in which courtroom workgroups are embedded, operate as “court communi-
ties,” or somewhat insular social worlds that develop their own procedures, ideologies, and under-
standings. The courts-as-communities metaphor captures the enduring relations, interdependen-
cies, and norms that develop among organizational actors in a given court, and marks the differ-
ences that exist between how different courts do business and produce outcomes, even under the
same penal code (Ulmer, 2012, 2019; Ulmer & Johnson, 2017). To that end, the court-communities
scholarship highlights the importance of localized norms, mores, and scripts in both meaning-
making and strategic action (Hester, 2017; Ulmer, 2005). It also suggests that local courtroom
workgroups, which develop, maintain, and transmit those norms, partially account for the relative
stability within courtroom communities over time as well as for the between-locale variation that
has been observed within legal jurisdictions (Hester, 2017; Lynch & Omori, 2014; Ulmer, 2012).

Although the prosecutor role is constrained both by the interpersonal dynamics of the
courtroom workgroup and by the local cultural norms and expectations about appropriate
outcomes in criminal cases, the role comes with immense discretion (Johnson et al., 2016). In
that regard, prosecutors hold a distinct power advantage over others in court (Flemming, 1990).
Prosecutors have the sole discretion to bring charges, or not, against potential defendants and to
determine the substance of the charges (Lynch, 2018; McCoy et al., 2012; Stemen & Escobar, 2018).
Prosecutors also have considerable discretion in steering the terms of guilty pleas (Davis, 2007;
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Metcalfe & Chiricos, 2018; Shermer & Johnson, 2010; Wright & Engen, 2006). Decision-making
regarding charges and the terms of plea bargains is especially insular, and it has been relatively
impervious to the pressures imposed by other courtroom actors or by the larger community
(Davis, 2007; Johnson & Larroulet, 2019), even though such discretion explains a substantial
amount of variation in sentencing decisions (Johnson & Larroulet, 2019; Kutateladze, 2018;
Rehavi & Starr, 2014; Shermer & Johnson, 2010; Stemen & Escobar, 2018; Wright & Engen, 2006).

Empirical examinations of prosecutorial practices remain sparse, primarily as a result of data
access challenges (Baumer, 2013; Johnson, 2018). Existing studies indicate that a variety of fac-
tors influence prosecutorial decisions regarding whether to file charges (Hartley & Tillyer, 2018;
Kutateladze et al., 2015; Lynch, 2018) and/or reduce charges (Kutateladze, 2018; Johnson, 2018;
Johnson & Larroulet, 2019; Shermer & Johnson, 2010). Not surprisingly, evidentiary factors play
a role in that decision-making (Hartley & Tillyer, 2018; Kutateladze et al., 2015), as do perceived
witness and victim cooperation with the prosecutor (Davis et al., 2003; Spohn et al., 2001). Addi-
tionally, race, gender, and age of suspects and/or victims, as well as victims’ perceived “moral”
characteristics, can influence the likelihood of criminal charges being filed (Beichner & Spohn,
2005; Frohmann, 1997; McCoy et al., 2012; Spohn et al., 2001; Spohn & Holleran, 2001; Worrall
et al., 2006).

Charging and plea-bargaining practices vary considerably by locality, at both the county
(Kramer & Ulmer, 2002; Ulmer & Johnson, 2004) and federal district levels (Johnson, 2018;
Johnson et al., 2008; Kautt, 2002; Spohn & Fornango, 2009), suggesting that prosecutors wield
their power differently in part as a result of the insular worlds of their court communities. In
regard to variations in plea bargaining, Johnson (2018) found that prosecutors’ rate of charge
reductions in the plea process was quite disparate across the federal districts, ranging from
approximately 3 percent to more than 35 percent of a district’s caseload. Additionally, prosecutors
in larger districts and those with more caseload pressure were more likely to use charge reduc-
tions. The most significant predictor, however, was historical use of charge reductions in a given
district, suggesting enduring norms about modes of plea bargaining. Researchers have also found
variation in substantial assistance departure rates both by individual prosecutors and by district
(Spohn & Fornango, 2009), and that substantial assistance departures are more likely to be granted
in districts with higher caseload pressure (Johnson et al., 2008; see also, Hartley et al., 2007).

Qualitative field research has fleshed out how differences in district-level prosecutorial norms
and practices shape case outcomes. In a comparative study of four federal districts, Ulmer (2005)
examined how several prosecutor-controlled legal mechanisms were differentially deployed as
a function of local court context. He found that although the guidelines structured the parame-
ters of plea negotiations, the meanings and values assigned to the components of the guidelines
(particularly around items central to plea bargaining such as “substantial assistance”) varied by
local district (Ulmer, 2005). More recent comparative field research confirms that federal prose-
cutors develop localized norms as to the terms of plea agreements, including the use and value
of departures, and how “relevant conduct” to calculate offense levels is determined, resulting in
significant differences between districts in both processes and outcomes (Lynch, 2016).

1.1 | Translating criminal justice policy change into local action

Research examining how laws and policies are put into action at the front lines of the criminal sys-
tem makes clear that policy implementation takes shape in myriad ways, and that policy reforms
get implemented through localized worldviews and operational norms (Grattet & Jenness, 2005;
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Rengifo et al., 2017; Verma, 2015). This line of research suggests that resistance to policy change
is especially likely when it increases workload (Gebo et al., 2006); limits discretionary power of
frontline actors (Steiner et al., 2011); and/or challenges accepted norms and values held by front-
line staff (Bell, 2002; Rengifo et al., 2017).

This body of research also highlights the importance of local actors’ translation processes as
to how any policy change is interpreted, absorbed, and acted on (Cheliotis, 2006), and demon-
strates how the mandates of policy are transformed by various modes of adaptation and circum-
vention (Young, 2013). Verma’s (2015) comparative analysis of how county-level practitioner work-
groups translated California’s criminal justice “Realignment” statute, designed to reduce use of
state imprisonment, into local policy plans illustrates this process. She demonstrates that histori-
cal penal practices at the county level served as a lens through which local workgroup members
made sense of the new law and devised plans for its implementation. The interpretation processes
of local organizational leaders in turn shape how front-line actors put policy into action (Grattet &
Jenness, 2005). Field research examining reform efforts in policing (Willis et al., 2007) and reentry
(Rengifo et al., 2017) highlight the pivotal role that those in management and supervisorial roles
play in translating reforms into actionable policy and its implementation.

Analyses of policy change in the federal system have primarily focused on exogenous policy
reforms imposed on courtroom workgroups, most notably the mandatory federal guideline sen-
tencing system, authorized by Congress in 1984 and designed by the United States Sentencing
Commission. Soon after the guidelines went into effect, Schulhofer and Nagel (1989, 1996; Nagel
& Schulhofer, 1992) found that although sentences were made to look policy compliant, federal
prosecutors sometimes circumvented the guidelines through localized plea-bargaining practices.
One of these practices involved the manipulation of how offense-level scores were calculated, even
though offense levels were intended to mechanically reflect the culpability of a defendant’s crimes.
Guideline circumvention was most common where the guideline sentences were especially out
of line with preguideline local sentencing norms. Along those lines, Anderson et al. (1999) found
that although inter-judge sentencing disparity between different locales was reduced somewhat
after the guidelines’ implementation, this formal back-end reduction appeared to mask increased
front-end disparities produced through prosecutorial charging practices and other presentencing
discretionary decision-making (see also Hofer et al., 1999).

The second major policy reform that has generated empirical analysis was the U.S. Supreme
Court-imposed change to the federal guidelines announced in U.S. v. Booker (2005). In the Booker
case, the U.S. Supreme Court ruled that the federal sentencing guidelines as then implemented
violated defendants’ 6th Amendment rights, and the Court’s remedy was to render the guide-
lines advisory, rather than mandatory. Booker was followed by two cases that made clear that
judges could deviate from the guidelines (Gall v. U.S., 2007; Kimbrough v. U.S., 2007). Research
suggests that prosecutors responded to these policy changes by using other tools at their disposal,
including their autonomy over charging and bargaining practices, to maintain control over sen-
tencing outcomes. For example, Starr and Rehavi (2013) examined how Booker impacted prosecu-
torial charging practices as well as final sentences. The researchers found that directly following
Booker, prosecutors were significantly more likely to lodge charges subject to mandatory mini-
mums against Black defendants, contributing to an increase in Black-White sentencing disparity,
which then waned as prosecutors began to charge more mandatory minimum cases against White
defendants. Fischman and Schanzenbach (2012) also found more frequent use of mandatory min-
imums largely explained observed increases in Black-White sentencing disparity after the Booker
line of cases. Similarly, Ulmer and colleagues (Ulmer et al., 2011a, 2011b) found that sentencing
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disparities in the post-Booker period appeared to be primarily a result of prosecutorial behavior,
not of increased judicial discretion (Ulmer & Light, 2011; see also, Hofer, 2019).

Three recent studies have analyzed district-level variation in response to the Booker line of deci-
sions. Lynch and Omori (2014) found that districts maintained considerable internal stability in
case outcomes across several policy periods, including the post-Booker period, while consistently
varying from each other. The mechanisms used to maintain that stability, however, changed as
a function of policy period, suggesting that court actors adapted adjudication practices to both
meet the demands of policy reform mandates while maintaining their local case norms for actual
sentence outcomes. Kim et al. (2016) found that several district-level contextual factors moder-
ated the effect of the Booker line of cases on sentence lengths, including the Black population
percentage, socioeconomic disadvantage, and political conservativism in the district. The authors
concluded that their results “add to a growing body of research demonstrating that sentencing
policies are interpreted and implemented in different ways in different court systems” (Kim et al.,
2016, p.1098 [internal citations omitted]). Most recently, in an interview study of adaptations to
Booker in four federal districts, Lynch (2019) found that a dynamic, proactive adaptation process
took place, conditioned by local norms. Among other strategies, prosecutors across the districts
tried to limit judges’ increased sentencing discretion through the use of binding plea agreements,
as well as threats of mandatory minimum charges and enhancements that were intended to effec-
tuate defense compliance.

Taken together, the research on responses to policy change in the federal system suggests that
federal prosecutors play an important role in translating how external policy mandates impact
case processing among courtroom workgroups and court communities. Although early in the
guidelines period, prosecutors worked with defense attorneys to tame the punitive outcomes dic-
tated by the new guideline system (Schulhofer & Nagel, 1989, 1996; Nagel & Schulhofer, 1992),
over time, they came to use the guidelines and mandatory minimums to ensure harsh punish-
ment (Fischman & Schanzenbach, 2012). Post-Booker, prosecutors have used their charging and
plea-bargaining power to limit the increased judicial discretion that came with advisory guide-
lines (Fischman & Schanzenbach, 2012; Lynch, 2019; Lynch & Omori, 2014; Starr & Rehavi, 2013).
This latter observation highlights not only federal prosecutors’ vast power to shape sentencing out-
comes through front-end decision-making but also how prosecutors wield this power in response
to policy change. Finally, these studies illustrate how local organizational practices, workgroup
dynamics, and community factors moderate the impact of exogenous policy mandates on local
district courts (Kim et al., 2016; Lynch & Omori, 2014; Lynch, 2019).

What remains an empirical question is how internal policies, devised and imposed from within
the DOJ, are received and implemented by the disparate U.S. Attorneys’ offices that are responsi-
ble for prosecuting federal crimes. Although there is legal writing about these policies and their
implications for prosecutorial practice (e.g., Ely, 2004, on the Ashcroft memo; Schraub, 2012, on
the 2010 Holder memo; Hotaling, 2015, on the Holder 2013 memo), no empirical analyses to date
have examined how internal DOJ policy change impacts charging, plea negotiation, and/or sen-
tence outcomes. Moreover, even though a growing body of work has begun to directly examine
front-line prosecutorial behavior in the federal system (e.g., Johnson et al., 2008; Lynch, 2016;
Ulmer, 2005; Wu & Spohn, 2010), questions remain as to the role of district-level organizational
leaders—the appointed U.S. Attorneys—in whether and how macro-level policy, whether inter-
nally or externally imposed, gets translated and put into practice. As research in other settings has
demonstrated (e.g., Rengifo et al., 2017; Verma, 2015), this represents an important mechanism in
the policy implementation process.
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1.2 | The present study

The overarching goal with the present research is to assess whether and how internal DOJ policy
change impacts both adjudication practices and processes, as well as outcomes, with a focus on
how formal top-down policy is translated into localized, on-the-ground legal action. We seek to
answer the following broad question in this research: How are DOJ internal policy directives that
aim to change criminal adjudication procedures translated into district-level practice, and how do
those adaptations vary as a function of local legal settings?

We focus on three DOJ policy changes over two recent presidential administrations. First, under
President Obama, AG Holder issued a memorandum in 2010 designed to reduce the punitiveness
of federal sentences. Reversing prevailing policy under President Bush, the memo encouraged
federal prosecutors to conduct an individualized assessment of the proper charges and sentences
to pursue in each case, rather than pursing only the maximum possible penalty (Holder, 2010).
Although the memo authorized more individualized discretion by prosecutors, it gave few details
as to how this discretion should be exercised. A second memorandum, issued by Holder in 2013,
was more specific, stating explicitly that prosecutors should not pursue mandatory minimum
charges in drug trafficking cases where the offense did not involve violence, when the defendant
was not a leader of a criminal organization, had no significant ties to drug trafficking organiza-
tions, and did not have a significant criminal history (Holder, 2013). The 2013 memorandum also
directed prosecutors to decline seeking recidivist enhancements pursuant to 21 U.S.C. § 851 that
required significantly longer mandatory minimums, unless these enhancements were fully justi-
fied by the severity of conduct.”

In May 2017, under then-AG Jeff Sessions, the DOJ issued a memorandum that explicitly
rescinded the Holder policies and returned to a more punitive approach. Specifically, it aimed to
reduce local discretion in charging, plea negotiation, and adjudication practices by requiring fed-
eral prosecutors to charge and seek convictions on “the most serious, readily provable offense”
(Sessions, 2017a). This included maximizing the potential punishment in cases that U.S. Attor-
neys bring to federal court, seeking mandatory minimum sentences for all eligible defendants,
and requiring supervisor approval to deviate from the directive. In rescinding the Holder memos,
the Sessions memo effectively reinstated the charging policy guidance established by AG John
Ashcroft in a charging policy memo issued in 2003 (Ashcroft, 2003).

Following the approach of several recent studies of the federal system (Fischman &
Schanzenbach, 2012; Rehavi & Starr, 2014; Yang, 2015), we include multiple outcomes that
are designed to capture prosecutorial behavior likely to change in response to DOJ policy memos.
We contrast these with other measures that better represent either judicial or more blended discre-
tion between prosecutors and judges, which are less likely to change as a function of DOJ policies.
We first examine offense levels, which are designed to reflect the seriousness of a defendant’s
criminal conduct and serve as one of the two criteria that are used to determine the recommended
sentence length under the federal sentencing guidelines. Although probation officers and judges
also have influence over offense levels through discretionary fact-finding processes, in practice
prosecutors wield significant influence over offense levels via the facts they choose to disclose to
probation for guideline calculation (Lynch, 2016; Ulmer, 2005). We contrast this measure with

2When prosecutors sought it, the so-called “851” enhancement at that time doubled the 10-year drug mandatory minimum
to 20 years where the defendant had one prior qualifying drug conviction, and it mandated a life without parole sentence
for drug trafficking defendants with two or more qualifying drug priors. In 2014, Holder issued a memorandum that barred
prosecutors from using the threat of this enhancement as a plea-bargaining tool (Holder, 2014).
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the second component of guidelines-recommended sentences, criminal history categories, which
are largely impervious to manipulation by legal actors in the adjudication process (Ouziel, 2017).

‘We then analyze changes in the use of particular prosecutorial tools. Although binding manda-
tory minimum sentences are intended to apply mechanically whenever evidentiary criteria are met,
in reality the application of a binding mandatory minimum sentence is largely within the purview
of federal prosecutors, who control both the disclosure of facts that trigger mandatory minimum
eligibility and the application of 5K1.1 substantial assistance motions that permit defendants to
be sentenced below the statutory minimum (Fischman & Schanzenbach, 2012; Lynch & Omori,
2014; Rehavi & Starr, 2014; Yang, 2015). We also consider how charging policy mandates might
influence prosecutor-endorsed downward departures from the guideline-recommended sentence.
Endorsement of downward departures is one of the primary mechanisms whereby federal prose-
cutors can exert influence over final sentence lengths. We contrast these measures of prosecutorial
practices with judicial downward departures from the guidelines recommended sentence, which
are less likely to change as a result of DOJ policies.

We also include three sentencing measures to capture both absolute and relative changes to
sentencing. We include a dichotomous measure for whether the defendant received a sentence of
incarceration, as opposed to probation or another alternative sentence. For defendants who were
incarcerated, we analyze final sentence lengths in months.> Both of these measures reflect the
amalgamation of decision-making by the full courtroom workgroup, and therefore may change
in response to DOJ policies, but not likely to the same degree as changes in prosecutorial behavior
alone. We also examine the proportion of the guideline minimum to analyze changes in sentences
relative to guidelines recommendations. This variable refers to the proportion of the guideline
minimum recommended sentence actually imposed by the court at sentencing. This proportion
largely reflects judicial discretion exercised in relation to the formal guideline calculation, and
therefore, it is unlikely to change substantially over the DOJ policy periods.

Our hypotheses regarding these outcomes can be summarized as follows:

H1: Prosecutor-driven outcomes, including average offense levels, binding mandatory mini-
mums, and prosecutor-endorsed downward departures, will change significantly over policy
periods.

H2: Average criminal history categories, which are relatively impervious to manipulation, and
judicially determined outcomes, including judicial downward departures and average pro-
portion of the guideline minimum imposed, will not change significantly over policy periods.

H3: Outcomes reflecting blended prosecutorial and judicial discretion, including incarcera-
tion and average sentence lengths, will change significantly over policy periods but not as
substantially as prosecutor-driven outcomes.

Ha4: Based on literature regarding court communities and local actors’ translation processes,
district-level organizational and contextual factors, including the installation of a Trump-
appointed U.S. Attorney, will moderate the impact of the Sessions 2017 memo on our out-
comes of interest.

3We estimate separate models for incarceration and sentence length because it allows for predictors to have different
effects on the likelihood of incarceration relative to sentence lengths (Ulmer et al., 2011b). Additionally, the USSC data do
not provide exclusion restrictions theoretically relevant to incarceration but not sentence lengths, and use of a selection
bias correction without exclusion restrictions results in multicollinearity in the second stage equation (Bushway et al.,
2007). In these circumstances, Bushway et al. (2007, p. 173) concluded that “it is better to simply acknowledge the threat
of selection and estimate the simple Two-Part Model,” as we do here.
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2 | DATA AND METHOD

Our primary data are sourced from the U.S. Sentencing Commission (USSC) records on defen-
dants sentenced in U.S. District Courts during fiscal years 2005-2019 (October 2004-September
2019), including a final sample of 327,943 drug trafficking defendants in 90 districts.* We identi-
fied cases where drug trafficking was the primary offense, as defined by the guidelines (2D.1).> We
supplemented these individual data with yearly district-level measures from the Federal Judicial
Center, Federal Court Management Statistics, Uniform Crime Reports, and U.S. Attorney appoint-
ment information from the DOJ, as well as time-invariant district characteristics from the 2010
U.S. Census.

2.1 | Variables
2.1.1 | Outcomes of interest

Offense levels and criminal history categories are modeled as continuous outcomes, with offense
levels ranging 1-43 and criminal history categories ranging 1-6. We coded binding mandatory min-
imum status as a binary indicator, with defendants receiving a 1 if they were eligible for a statutory
mandatory minimum and received a sentence at or above the statutory minimum.® We include
a binary variable for prosecutor-endorsed downward departures, which includes 5K1.1 substantial
assistance motions, as well as other departures below the guideline-recommended sentence that
were justified on the basis of either a plea agreement, a motion from the federal prosecutor, or a
defense motion to which the federal prosecutor did not object. Although the lack of an objection
does not constitute explicit endorsement of the departure motion, in practice this is how such
silence is often interpreted by judges in federal district courts (Lynch, 2016). We exclude fast track
departures, which are applied largely as a function of location in a border district (Fischman &
Schanzenbach, 2012; Lynch, 2016).

We coded a binary judicial downward departure as any other departure below the guidelines
recommended sentence that was not justified on the basis of support from the federal prosecutor.
Prosecutor-endorsed departures and judicial downward departures are mutually exclusive
because judges do not make departure determinations until after the prosecution and defense
have presented the plea agreement and/or their sentencing motions. Accordingly, we exclude
defendants who received a prosecutor-endorsed departure from our judicial downward departure
models.

For our binary incarceration measure, defendants receive a 1 if they were sentenced to some
period of incarceration. For incarcerated defendants, we then analyzed final sentence length in

4We excluded courts in the territories of Puerto Rico, Guam, the Northern-Mariana Islands, and the Virgin Islands, and
then we employed casewise deletion, removing 1.5 percent of cases.

5 Specifically, we defined drug trafficking cases as cases where the controlling Guideline was one of the following: 2D1.1,
2D1.2, 2D1.5, 2D1.6, 2D1.8, 2D1.10, and 2D1.14.

6 Because the available federal data do not code for whether the “851” mandatory-minimum enhancement was applied,
we were unable to directly examine whether there were changes to its use across policy periods.



LYNCH ET AL. CRIMINOLOGY | 489

months.” Following the U.S. Sentencing Commission and prior federal sentencing research, we
cap sentence length at 470 months. The proportion of the guideline minimum was constructed
by dividing a defendant’s final sentence length by the minimum sentence recommended under
the sentencing guidelines. Both sentence length and the proportion of the guideline minimum
imposed were log-transformed to better approximate a normal distribution.

2.1.2 | Policy period variables

Our models include a series of binary indicators reflecting the policy period in which a defen-
dant was sentenced. These include the periods following the Holder 2010 memo (May 2010-July
2013), the Holder 2013 memo (August 2013-April 2017), and the 2017 Sessions memo (May 2017
September 2019), with the pre-Holder 2010 memo period (October 2004-April 2010) serving as the
reference category. To better isolate the independent effects of these charging policies from trends
driven by changes in presidential administrations, we also include binary variables indicating
whether a defendant was sentenced during the Obama administration (January 2009-December
2016) or Trump administration (January 2017-September 2019), with the Bush administration
(October 2004-December 2008) serving as the reference category.

We also control for two important drug policy changes introduced during our sample period.
First, we control for the effects of the 2010 Fair Sentencing Act on crack cocaine cases by inter-
acting our crack cocaine dummy with a dummy reflecting whether the defendant was sentenced
after the passage of the Fair Sentencing Act. Second, we control for the across-the-board decreases
in drug offense levels included in the 2014 USSC Guidelines Amendments by including a binary
indicator for defendants sentenced after the 2014 amendments in our offense-level model. Finally,
we include a running time variable corresponding to fiscal year (FY2005 = 1; FY2006 = 2; etc.),
along with a time-squared term, to control for gradual time trends across our entire sample period,
independent of policy changes (see Kim et. al., 2016; Starr & Rehavi, 2013).

2.1.3 | Individual-level controls

We include several individual-level measures from the USSC sentencing data to control for
changes in the defendant pool over our sample period. These include dummy variables for con-
viction at trial and pretrial detention, as well as controls for primary drug type (powder cocaine,
crack cocaine, heroin, methamphetamine, and other drug, with marijuana as the reference cat-
egory). We also include dummy variables for defendant race/ethnicity (Black, Latinx, and other
race, with Whites serving as the reference category), male gender, and noncitizen status. Age is
included as a continuous predictor, along with an age-squared term to control for potential curvi-
linear effects. For our offense-level and criminal history models, we include a dummy variable
for career offender status since that impacts both of these measures. We estimate sentence mod-
els both with and without prior case decision controls, including logged guideline presumptive
sentence, binding mandatory minimum status, and prosecutor-endorsed downward departures.

7In FY2018, the USSC altered the calculation of its primary sentencing variable “senttot.” To establish a uniform sentence
length outcome for our sample, we recreated the original “senttot” variable by uniformly scaling and summing together
its individual components—“timeservd,” “timeservm,” “ch5gl3st,” “totprisn,” and “totdays”—across our full sample.
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2.1.4 | Organizational and contextual variables

From the USSC sentencing data, we derive several district-level annual drug trafficking caseload
characteristics, each of which is designed to capture different aspects of local context and
courtroom dynamics. These include percent non-White defendants, percent sentenced to a
binding mandatory minimum, percent judicial downward departure recipients, average sentence
length, and average proportion of the guidelines minimum imposed. From the Federal Court
Management Statistics, we include the annual district-level criminal caseload per judge to
reflect caseload pressures (Johnson, 2018). From the Federal Judicial Center biographical data
on federal district court judges, we derive an annual measure of the percentage of district court
judges appointed by Republican presidents. From the 2010 U.S. Census, we also include two
district-level, time-invariant measures of socioeconomic disadvantage and the Black population
percentage (Feldmeyer & Ulmer, 2011). We compiled an annual measure of the state-level violent
crime rate per 100,000 residents from Uniform Crime Reports by dividing the annual number of
violent crimes by the state population as determined by the 2010 U.S. Census and then multiply-
ing by 100,000.% All continuous organizational and contextual variables were mean centered and
standardized by year.” We used a series of dummy variables to capture U.S. geographical regions
(Midwest, South, and West, with the Northeast as reference category).

We also include a binary variable indicating whether the defendant was sentenced after a
Trump-appointed U.S. Attorney was sworn into the district. Relative to previous administra-
tions, U.S. Attorney appointments under the Trump administration were extremely staggered and
drawn out, allowing us to examine the role of local organizational leaders in policy change. At the
conclusion of fiscal year 2019, Trump-appointed U.S. Attorneys were installed in only 81 of the 90
districts, with appointment dates spanning August 2017 to May 2019. These appointments showed
no clear pattern as none of the district-level factors included in the study exhibited even a moder-
ate correlation to U.S. Attorney appointment dates.'"

8 Because UCR data were only available through 2018, we employ prior year rather than current year measures for this
variable. We employ state-level crime data primarily out of ease of data collection. Although aggregating county-level
crime data to the district-level would avoid imputing crime totals from larger geographic units (i.e., states) to smaller
subunits (i.e., federal districts), at the time of writing, county-level UCR data on ICPSR were only available through 2016.
We felt that using state-level data to include more recent years was a worthwhile trade-off.

9 USSC data are organized by fiscal year (October-September), whereas our other annual level-2 variables were organized
by calendar year (January-December). We merged the latter set of variables to our USSC data based on a numerical match
between fiscal and calendar year, thereby maximizing the number of overlapping months between the two sets of data
(January-September).

19 A potential endogeneity issue arises from the fact that the Trump administration may have appointed U.S. attorneys
earlier in districts that were already likely to be responsive to the punitive mandates included in the Sessions 2017 memo.
To test for this issue, we also ran supplemental models that focused only on later U.S. Attorney appointments made 12
and 18 months (respectively) after the Trump administration assumed office. The results for these supplemental models
were almost identical to those reported below, indicating that observed U.S. Attorney effects were not driven by early
appointments in districts already predisposed to policy responsiveness.
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2.2 | Modeling strategy

We employ a multilevel modeling strategy with sentenced individuals at level 1 nested in federal
districts at level 2. Our level-1 models take the following functional form:

Y;; = Boj + B1j (Sessions 2017) + 5o (Trump US Attorney) + I'yo (Holder Memos)

+ 'y (Presidential Administration) + T30 Xj; + € (11)

where Y;; represents the outcome of interest for an individual i in federal district j; §; represents
the random intercept, which varies across districts; 8, j represents the effect of the Sessions memo,
which varies across districts; 55, represents the fixed effect of having a Trump-appointed U.S.
Attorney sworn into the district after the Sessions memo; X; ; represents a vector of individual-level
control variables with coefficients, I';,, fixed across districts; and ¢; | is the individual-level error
term. Both Holder Memos and Presidential Administration refer, respectively, to sets of dummy
variables for the Holder charging policy memos and the presidential administration. Models for
continuous outcomes employ an identity link function, while models for our binary outcomes
employ a logit link function (Raudenbush & Bryk, 2002).
The random intercept and random slope equations at level-2 are specified as follows:

Boj = oo + TaoZ1j + poj (1.2)

Bij = V10 + TsoZ1j + Hy 1.3)

For the random intercept equation 1.2, y, represents the average intercept value across federal
districts; Z, ; represents a vector of district- and state-level variables with a I'y, vector of effects on
the random intercept 8y;; and u; represents the residual district-level variation. For the random
slope equation 1.3, y, represents the average policy effect across federal districts; Z; ; represents
the vector of district- and state-level predictors with a I's, vector of moderating effects on the
random coefficient §;; and u,; represents the residual district-level variation. Although we ulti-
mately tested all Z, ; level-2 predictors for significant effects, our final models include only level-2
predictors that exhibited statistically significant effects on our Sessions 2017 coefficient.

All models were estimated with robust standard errors to insulate fixed-effects estimates from
potential deviations from normality in random effects distributions (Raudenbush & Bryk, 2002).
For all outcomes, we begin by fitting a fully unconditional model to estimate the district-level
variation for each outcome, o2, (see Raudenbush & Bryk, 2002). We then estimate a model that
includes our level-1 controls as well as our level-2 predictors of the random intercept (8y;) to
assess policy period effects independent of changes in these observed caseload characteristics.
In this model, we also allow the coefficient for the Sessions memo (8, ;) to vary across districts
in order to examine variation in the memo’s district-specific effects. Finally, we estimate a model
that includes our level-2 predictors of the Sessions memo effect (equation 1.3) to assess the degree
to which contextual and organizational factors account for differences in the memo effect across
districts.

In the Results section that follows, we start with descriptive statistics for our variables of inter-
est. We then explore our first hypothesis model results for prosecutor-driven outcomes (offense
levels, binding mandatory minimums, and prosecutor-endorsed departures). We then turn to the
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second hypothesis model results for criminal history category and judicially determined outcomes
(judicial downward departures and the proportion of the guidelines minimum imposed). Finally,
we examine the third hypothesis model results on blended discretion sentencing outcomes of
incarceration and sentence length. Throughout these model results, we also explore the fourth
hypothesis about whether district-level organizational and contextual factors moderate the impact
of the Sessions 2017 memo.

3 | RESULTS
3.1 | Descriptive statistics

Table 1 includes summary statistics by policy period for the drug trafficking cases in our sam-
ple. Prosecutor-driven outcomes indicate different responses to policy time periods in general.
Although average offense levels did not change substantially over the policy periods, the impo-
sition of mandatory minimums decreased after the 2010 and 2013 Holder memos relative to the
pre-2010 Holder memo period, and they rose again after the 2017 Sessions memo. Prosecutor-
endorsed downward departures increased over the Holder memo policy periods and then dipped
in the Sessions memo period. Conversely, the average guideline minimum sentence (and sen-
tence length) decreased after the Holder memo periods and increased after the Sessions memo.
Notable differences are also evident among individual-level case characteristics. In particular, not
only did the number of drug cases decline over the memo time periods, but also the primary drug
types in federal trafficking cases changed dramatically. The proportion of trafficking cases pri-
marily involving powder or crack cocaine declined across policy periods, whereas the proportion
of heroin and methamphetamine cases more than doubled.

Additionally, the racial and ethnic composition of the caseload changed from the pre-Holder
memo period, with Black defendants proportionately decreasing and Latinx defendants increas-
ing. The percentage of defendants convicted at trial declined from 4.4 percent in the pre-Holder
2010 period to 2.5 to 2.6 percent in the Holder 2013 and Sessions 2017 memo periods. Although this
difference is small, it is nonetheless noteworthy in light of the considerable “trial penalties” that
accompany sentences following a trial conviction in federal court (Ulmer et al., 2010). Approxi-
mately 54.4 percent of defendants sentenced in the Sessions memo period were sentenced after a
sworn Trump-appointed U.S. Attorney had been installed in the district.

3.2 | Prosecutor-driven outcomes

Table 2 includes model results for our prosecutor-driven outcomes: offense levels (models 1-2),
binding mandatory minimums (models 3-4), and prosecutor-endorsed departures (models 5-6).

Figure 1 shows trends in monthly average offense level across time periods. Mean offense lev-
els fell slightly during the Holder 2010 memo period before rising again in the Holder 2013 and
Sessions memo periods. As reflected in model 1, contrary to our expectations, none of the DOJ pol-
icy memos were associated with significant average effects on offense levels. Individual districts,
however, exhibited significant variation in their responses to the Sessions memo (c?,; = .930; p
< .001). We introduce level-2 predictors of this district-level variation in model 2. Districts with
higher judicial departure rates saw significant increases in offense levels after the Sessions memo,
whereas districts with lower judicial departure rates saw significant decreases in offense levels
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TABLE 1 Descriptive statistics for drug trafficking sample (FY2005-FY2019; N = 327,943)

Pre- Holder 2010 Holder 2010 Holder 2013 Sessions 2017
Percent of Total Federal 32.51% 28.76% 28.35% 26.61%
Caseload
Cases per Month 2,038 1,968 1,651 1,567
Sample Size n = 134,498 n = 176,148 n = 73,448 n = 43,849
Level-1 Variables
Drug Type
Marijuana 24.91% = 26.57% = 17.63% = 9.86% =
Powder Cocaine 23.29% - 22.68% - 19.12% - 18.00% -
Crack Cocaine 22.42% - 15.49% - 9.77% - 7.84% -
Heroin 6.10% - 8.24% - 13.14% - 13.75% -
Meth 18.96% - 20.45% - 32.73% - 42.43% -
Other Drug 4.32% - 6.58% - 7.62% - 8.12% -
Demographics
White 25.54% - 24.52% - 24.01% - 24.29% -
Black 30.49% = 27.14% = 25.16% = 26.49% -
Latinx 40.66% - 45.48% - 47.87% - 46.30% -
Other Race 3.31% - 2.87% - 2.96% - 2.93% -
Male 87.76% - 86.69% - 84.58% - 83.94% -
Noncitizen 28.62% - 30.43% - 26.92% - 24.14% -
Age 33.42 (9.80) 3433 (10.08) 35.48 (10.29) 36.08  (10.35)
Trial 4.42% - 3.22% - 2.53% = 2.62% =
Pretrial Detention 78.86% - 78.37% - 78.62% - 81.93% -
Career Offender 7.19% - 7.32% - 7.83% - 6.95% -
GL Minimum Without 113.39 (483.88) 109.21 (500.92) 126.40 (613.75) 150.82  (732.57)
Statutory Trumps
GL Minimum With Statutory 187.67  (951.64)  154.08 (799.00) 143.00  (705.85)  159.04 (746.41)
Trumps
Presidential
Administration
Bush 76.14% - - - - - - -
Obama 23.86% - 100% - 91.20% - - -
Trump - - - - 8.80% - 100% -
Level-2 Variables
Trump-Appointed U.S. - - - - - - 54.41% -
Attorney
Republican-Appointed 61.91% (14.25%)  60.14% (16.03%) 53.73% (18.63%) 52.75% (19.76%)
Judge %

Annual Criminal Caseload 152.38 (139.85) 187.45 (180.10) 148.28 (148.94) 172.51  (182.34)
per Judge

(Continues)
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TABLE 1 (Continued)

Pre- Holder 2010 Holder 2010 Holder 2013 Sessions 2017
District Socioeconomic -.10 (.70) -.10 (.67) -.08 (.66) -.09 (.69)
Disadvantage
District Percent Black 1.78%  (9.16%) 11.16%  (8.98%) 11.08%  (8.90%) 11.47%  (9.10%)
District-Level Drug
Trafficking Caseload
% Non-White 74.43%  (16.63%) 75.42% (20.52%) 76.03% (18.00%) 75.26% (18.17%)
% Binding 30.72%  (14.02%) 26.79% (12.87%) 23.23%  (11.63%) 28.62%  (12.40%)
Mandatory
Minimum
% Judicial 11.60% (7.59%) 15.04% (9.92%) 16.60% (10.69%) 18.50%  (11.99%)
Departure
Recipients
Average Sentence 83.03 (29.87) 73.76 (26.08) 71.47 (24.13) 79.81 (25.51)
Length (Months)
Average Proportion .85 (.11) .83 (.13) .79 (.15) .82 (.16)
of GL Min Imposed
State-Level Predictor
Violent Crime Rate 151.67 (78.30)  150.41 (71.45)  141.58 (69.33) 145.36 (69.77)
per 100,000
Residents
Region
Northeast 13.08% - 13.17% - 12.75% - 12.69% -
Midwest 18.48% - 14.94% - 15.84% - 16.75% -
South 48.04% = 45.49% = 46.62% = 47.55% =
West 20.40% - 26.39% - 24.79% - 23.02% -
Sentencing Variables
Offense Level 24.81 (7.31) 24.16 (7.37) 24.60 (7.45) 25.57 (7.20)
Criminal History 2.36 (1.74) 2.33 1.72) 2.47 (1.77) 2.59 (1.81)
Category
Mandatory Minimum 36.07% - 31.78% - 27.97% - 34.99% -
Sentence
Prosecutor-Endorsed 31.19% - 34.38% - 42.84% - 38.08% =
Downward Departure
Judicial Downward 11.56% - 15.13% - 16.51% - 18.45% -
Departure
Incarcerated 96.26% - 94.86% - 93.55% - 96.40% -
Sentence Length 83.44  (75.67) 7406  (67.23) 7166  (63.48) 8044  (66.75)
(Months)
Proportion of GL Min .85 (.55) .83 (.64) .79 (.77) .82 (.85)
Imposed

Notes: Dichotomous variables are summarized as percentage of drug trafficking sample with value of 1. Continuous vari-
ables are summarized by sample means with standard deviations in parentheses.
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FIGURE 1 Mean offense level (N = 327,943)

(b =.302; p < .05). This suggests that changes to offense levels in the Sessions memo period may
have been motivated in part by prosecutors’ desire to counter the downward pressure of judicial
departures on final sentence lengths. Offense levels in districts with larger proportions of non-
White drug trafficking defendants were also significantly lower following the Sessions memo,
relative to districts with smaller proportions of non-White defendants (b = -.300; p < .01). This
may indicate that differential case selection processes are at work in these districts, wherein pros-
ecutors may be federally pursuing cases against lower level street dealers who otherwise would
be handled in state court. This was a prevalent practice in the “war on drugs” era (Lynch, 2016;
Ouziel, 2017).

Figure 2 shows temporal trends in the proportion of our sample sentenced to a binding manda-
tory minimum. The proportion of binding mandatory minimums fell in the Holder 2010 memo
period and decreased even further in the Holder 2013 memo period before rising precipitously in
the Sessions memo period. After controlling for temporal changes in our level-1 and level-2 vari-
ables in model 3, we find that the Holder 2013 memo was associated with a 32 percent decrease
in the odds of receiving a binding minimum relative to the pre-Holder 2010 period (b = -.384; OR
= .68; p < .001). The odds of receiving a binding minimum subsequently increased following the
Sessions memo, such that these odds did not significantly differ from the highs of the pre-Holder
2010 memo period.

Additionally, the results in model 3 indicate that responses to the Sessions memo varied signif-
icantly and substantially across districts (2,,; = .183; p < .001). We introduce our level-2 predic-
tors of this district-level variation in model 4. Following the Sessions memo, districts in the South
on average experienced a significant decrease in the odds of receiving a binding mandatory mini-
mum relative to the Holder 2013 period. This unexpected finding may be a correction to the higher
rate of mandatory minimum use in southern districts, relative to other districts in the previous
policy period. These regional effects were also significantly moderated by the installation of a
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FIGURE 2 Proportion sentenced to binding mandatory minimum (N = 327,943)

Trump-appointed U.S. Attorney in the district. Over and above the Sessions memo effect and
regional moderating factors, the odds of receiving a binding minimum were 18 percent higher
after a U.S. Attorney was installed (b = .167; OR = 1.18; p < .01).

Figure 3 depicts monthly trends in the proportion of drug trafficking defendants who received
a prosecutor-endorsed departure. Government departure rates increased in both Holder memo
periods before flattening in the Sessions memo period. Departure rates spiked between March and
October 2014, most likely a result of federal prosecutors anticipating and applying in advance the
drug-offense-level reductions included in the 2014 Guidelines Amendments, which took effect
November of that year. We introduce our level-1 and level-2 controls in model 5. Prosecutor-
endorsed departures significantly increased following the Holder 2010 and 2013 memos and only
moderately declined following the Sessions memo, suggesting that federal prosecutors were not
willing to entirely cede the power to influence final sentence lengths through this mechanism.
The Holder 2010 memo was associated with a modest 10 percent increase in the odds of receiv-
ing a prosecutor-endorsed departure relative to the pre-Holder 2010 period (b = .092; OR = 1.10;
p < .05), whereas the Holder 2013 memo was associated with an additional 63 percent increase
over the Holder 2010 period (b = .550; OR = 1.73; p < .001). The odds of receiving a prosecutor-
endorsed departure fell following the Sessions memo but remained 56 percent higher relative to
the pre-Holder 2010 memo period (b = .446; OR = 1.56; p < .001)."

The results in model 6 also indicate that the effect of the Sessions memo was partially
contingent on the rate of judicial downward departures in the district. Districts with higher
rates of judicial downward departures saw greater decreases in prosecutor-endorsed departures
following the Sessions memo, whereas districts with lower rates of judicial departures saw

1 Excluding the outlier months between March and October 2014 reduces the magnitude of these effects, but the relation-
ship between the Holder 2013 and Sessions periods holds.
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FIGURE 3 Prosecutor-endorsed departure (N = 327,943)
comparatively fewer changes in prosecutor-endorsed departures (b = -.111; OR = .89; p < .01).

As was the case with offense levels, changes in prosecutor-endorsed departures after the Sessions
memo may have been calibrated to offset the downward pressure of judicial departures on final
sentence lengths.

3.3 | Criminal history category and judicially determined outcomes

Table 3 includes model results for criminal history category (models 7-8) and our judicially deter-
mined outcomes: judicial downward departures (models 9-10) and the proportion of the guide-
lines minimum imposed (models 11-13).

Figure 4 displays trends in the monthly mean criminal history category across all districts.
Criminal history categories generally remained flat through the Holder 2010 memo period before
increasing in the Holder 2013 and Sessions memo periods. The results in model 7, however, indi-
cate that these period differences are not statistically significant once our level-1 and level-2 con-
trols are introduced. Although we did not detect a significant average Sessions memo effect across
all districts, districts still exhibited significant variation in their responses to the Sessions memo
(62,1 = .017; p < .001). The results in model 8 indicate that this variation is partially accounted
for by the district-level proportion of the drug trafficking caseload involving non-White defen-
dants. Districts with larger proportions of non-White drug trafficking defendants exhibited sig-
nificant decreases in criminal history scores following the Sessions memo, whereas districts with
smaller proportions of non-White defendants exhibited significant increases in criminal history
scores (b = -.046; p < .01). This provides further evidence that districts prosecuting proportion-
ately more non-Whites were increasingly targeting less serious drug defendants in the Sessions
period because criminal history scores are especially unlikely to be subject to manipulation.
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FIGURE 4 Mean criminal history category (N = 327,943)

Figure 5 displays trends in judicial downward departure rates over our sample period. Judicial
departure rates shot up in January 2005 after the U.S. Supreme Court’s decision in U.S. v. Booker
(2005), which rendered the federal sentencing guidelines advisory rather than mandatory. Judi-
cial departure rates then moderately declined after the Booker decision until December 2007 when
the U.S. Supreme Court in Kimbrough v. U.S. (2007) explicitly authorized judges to depart from
the guidelines on the basis of policy disagreements. From that point on, judicial departure rates
steadily increased. Because judicial departure rates are necessarily tied to prosecutor-endorsed
departures insofar as the receipt of a prosecutor-endorsed departure removes one from the judi-
cial departure sample (see subsection 2.1.1 above), judicial departure rates appear to spike along
with prosecutor-endorsed departures between March and October 2014 (see figure 3 above). Judi-
cial departures as a proportion of the total drug trafficking caseload, however, did not change
substantially in this period.

Model 9 suggests that judicial downward departures exhibited greater variability than antic-
ipated over our memo period. In additional analyses, however, changes in the odds of receiv-
ing a judicial downward departure did not reach statistical significance when the outlier months
between October 2004-December 2004 (prior to Booker) and March 2014-October 2014 (prior to
the 2014 drug guideline amendment) were excluded (results upon request). The results in model
10 indicate that, following the Sessions memo, the odds of receiving a judicial downward departure
remained high primarily in districts in which a Trump-appointed U.S. Attorney had been installed
and in districts with longer average sentence lengths. The appointment of a Trump U.S. Attorney
was associated with a 17 percent increase in the odds of receiving a judicial downward departure
(b = .157; OR = 1.17; p < .01). Additionally, a 1 standard deviation increase in district-level aver-
age sentence lengths was associated with a 19 percent increase in the odds of receiving a judicial
downward departure in the post-Sessions 2017 memo period (b = .170; OR = 1.19; p < .001). This
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FIGURE 5 Judicial downward departure (N = 211,655)

provides some evidence that federal judges may have used downward departures to counteract
changes in prosecutorial behavior that pushed sentences upward in the Sessions memo period.

Figure 6 displays trends in the average proportion of the guideline minimum sentence imposed.
Outside of a decrease coinciding with the spike in prosecutor-endorsed departures in the months
preceding the 2014 Guideline Amendments, the average proportion of the guideline minimum
sentence imposed changed little across policy periods. The results in model 11 reinforce this obser-
vation as none of the DOJ policy memos were associated with significant average effects on the
proportion of the guideline minimum imposed, as hypothesized. The results in model 12 sug-
gest that the Holder 2013 memo was associated with significant decreases in the proportion of
the guideline minimum imposed but only when prior case decisions are not taken into account.
When these decisions are left out of the model (model 12), the Holder 2013 memo is associated
with a 10 percent decrease in the proportion of the guideline minimum imposed (b = -.100;
p < .001).

The results in model 13 demonstrate that the Sessions memo effect was region specific. Dis-
tricts in the West saw significant decreases in the proportion of the guideline minimum imposed
following the Sessions memo, whereas districts in the other regions across the United States saw
significant increases. Districts with higher average sentence lengths also saw significant decreases
in the proportion of the guideline minimum imposed following the Sessions memo, whereas dis-
tricts with lower average sentence lengths saw significant increases in the proportion of the guide-
line minimum imposed (b = -.034; p < .01). Districts in which a Trump-appointed U.S. Attorney
had been installed exhibited a further 3.7 percent decrease in the proportion of the guidelines
minimum imposed (b = -.037; p < .001). Thus, as was the case with judicial downward depar-
tures, it appears that judges may have utilized their discretion to counter the upward pressure of
prosecutorial decision-making on final sentences in the post-Sessions memo period.
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FIGURE 6 Mean proportion of guidelines minimum imposed (N = 312,686)

3.4 | Blended discretion outcomes

Table 4 includes model results for outcomes reflecting blended prosecutorial and judicial discre-
tion: incarceration (models 14-15) and sentence length (models 16-18).

As reflected in figure 7, the proportion of those convicted of drug trafficking who were sen-
tenced to incarceration began a steady decline in the late stages of the Bush administration that
continued through the Holder 2010 and 2013 memo periods before rising steeply following the
Sessions memo. The results of model 14 indicate that, as expected, the odds of receiving a sen-
tence of incarceration rose significantly following the Sessions memo. Specifically, the odds of
receiving a sentence of incarceration following the Sessions memo were 82 percent higher rela-
tive to the Holder 2013 memo period (b = .599; OR = 1.82; p < .001). These increases in the odds of
incarceration post-Sessions memo, however, were primarily confined to districts in the regional
South, as reflected in model 15. The odds of receiving incarceration for defendants sentenced after
the installation of a Trump-appointed U.S. Attorney were also 52 percent higher than the odds for
similarly situated defendants sentenced prior to the installation of a Trump-appointed U.S. Attor-
ney (b = .418; OR = 1.52; p < .001). Furthermore, defendants in districts with greater non-White
proportions were also more likely to be sentenced to incarceration; a 1 standard deviation increase
in the district-level, non-White defendant proportion was associated with a 15 percent increase in
the odds of being sentenced to a term of incarceration (b = .142; OR = 1.15; p < .05).

Figure 8 shows temporal trends in monthly mean sentence length across our sample period.
Declines in mean sentence length began in 2006 and continued through the Holder 2010 and
Holder 2013 memo periods before rising sharply following the Sessions memo. The results in
model 16 after controlling for changes in caseload characteristics demonstrate that the Holder 2013
memo was associated with a slight decrease in final sentence lengths (b = -.028; p < .05). Final
sentence lengths rose again following the Sessions memo, and as a result, sentence lengths in this
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FIGURE 7 Proportion incarcerated (N = 327,943)

period did not significantly differ from sentence lengths in the pre-Holder 2013 memo periods.
The results in model 17, which exclude prior case decision controls, demonstrate that much of the
Holder 2013 memo effect on sentence lengths is captured by these early-stage decisions regard-
ing the presumptive guidelines sentence, binding mandatory minimum status, and prosecutor-
endorsed departures. When these controls are not included (model 17), the Holder 2013 memo
is associated with a 7.2 percent decrease in sentence lengths (b = —.072; p < .001), whereas the
memo is associated with only a 2.8 percent decrease in sentence lengths once changes in these
early-stage decisions are taken into account (model 16). Although the Sessions memo was not
associated with a significant average effect on sentence lengths across all districts, districts exhib-
ited significant variation in their responses to the Sessions memo (c2,; = .004; p < .05). As model
18 demonstrates, however, this variation is not accounted for by any of our level-2 contextual and
organizational factors.

4 | DISCUSSION

Overall, our results generally provide support for our hypotheses regarding changes in our out-
comes of interest as a result of DOJ policy directives. We found significant variation in how pros-
ecutorial tools such as binding mandatory minimums and prosecutor-endorsed departures are
used across DOJ memo periods (H1), in contrast to measures that we expected to remain consis-
tent across policy periods, such as criminal history, judicial downward departures, and the aver-
age proportion of the guideline minimum imposed (H2). Consistent with previous work showing
that early prosecutorial decisions shape sentences, we found the chances of incarceration being
imposed were impacted by the policy periods as well (H3). Changes to actual sentence length,
however, were substantively smaller. Taken together, these findings indicate that internal policy
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FIGURE 8 Mean sentence length (months) (N = 312,686)

directives can have direct impacts on prosecutorial behavior as well as downstream effects on
sentence outcomes (Johnson & Larroulet, 2019).

Significantly, we also found that midlevel organizational actors—in this case, appointed U.S.
Attorneys at the district level—played a key role in translating formal DOJ policy into frontline
practice in federal courts (H4). The installation of a Trump-appointed U.S. Attorney drove many of
the observed punitive changes in outcomes following the Sessions memo, including increases in
the use of binding mandatory minimums and the odds of receiving incarceration. The importance
of midlevel managers in the policy implementation process has been underscored in research
across a wide variety of criminal justice entities, including police (Willis et al., 2007), parole agen-
cies (Rudes, 2012), incarceration workgroups (Verma, 2015), and reentry professionals (Rengifo
et al., 2017). As Rudes (2012, p. 23) described, “middle managers are central policy mediators
responsible for providing critical organizational information about policy change(s) from their
superiors to street-level subordinates.”

Our findings indicate that, in the federal system, these actors are indeed critical for under-
standing how broad-level policy change impacts local prosecutorial practices. If nothing else, by
being more ideologically responsive to the administration that appointed them, they are likely
willing to enforce the directives in the geographically dispersed federal districts, even in the face
of resistance by career prosecutors in their offices (Whitford, 2002). Specifically, it seems likely
that Trump-appointed U.S. Attorneys were sufficiently ideologically aligned with the directives
included in the Sessions 2017 memo to be able to reshape existing local practices in regard to drug
case prosecutions.

Second, our results illustrate important features of workgroup dynamics and “court commu-
nities” in the federal system (Eisenstein et al., 1988). Thus, we not only found effects over time
but also variations in policy adaptation across place (Lynch & Omori, 2014). Because DOJ policy
directives have no direct bearing on judicial behavior, we hypothesized that judicially determined
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outcomes would not change significantly across DOJ policy periods (H2). Although this was
generally true with regard to average period effects across all districts, our model results revealed
district-specific effects that suggest that judicial discretion may have been utilized to counteract
the punitive turn among prosecutors following the Sessions 2017 memo. For example, the odds of
receiving a judicial downward departure were higher in districts where a Trump-appointed U.S.
Attorney had been installed, which our other results indicate was generally associated with more
punitive prosecutorial practices. On the reverse side, changes in prosecutor-driven outcomes in
the Sessions 2017 memo period appeared calibrated to combat the downward pressure that these
changes in judicial behavior were exerting on final sentence lengths. Significant increases in
offense levels were only experienced in districts with higher rates of judicial downward depar-
tures. Similarly, districts with higher rates of judicial departures also experienced significant
decreases in prosecutor-endorsed downward departures following the Sessions memo.

In that regard, the inherent tensions that come with the relational nature of power-sharing
in the courtroom workgroup are likely exacerbated when one member challenges the developed
norms and expectations for case adjudication (see generally Ulmer, 2019). In our study, it appeared
that when U.S. Attorney’s offices were more zealous in applying the Sessions policies, judges
acted as a check on the upward pressure on sentences, where they had the power to do so. Our
results resonate with other recent research suggesting that federal court communities are char-
acterized more by contestation than consensus, with the increased sentencing power of judges
sometimes being deployed to counteract the front-end decision-making of prosecutors (Fischman
& Schanzenbach, 2012; Lynch & Omori, 2018).

Our study also extends findings of previous studies indicating that prosecutors increased their
use of binding mandatory minimums in response to the Booker line of cases in order to under-
cut expanded judicial discretion over sentencing (Fischman & Schanzenbach, 2012; Lynch, 2019;
Lynch & Omori, 2014; Starr & Rehavi, 2013; Yang, 2015) by illustrating that judicial sentenc-
ing behavior is also responsive to changes in prosecutorial policies and practices. Moreover, this
dynamic plays out at the local district court level, with judicial responses calibrated to the prac-
tices of federal prosecutors in their specific districts. This results in more stability in final sentence
lengths over time than would be predicted by the significant changes in the respective early-stage
decision-making by prosecutors, especially in the use of mandatory-minimum statutes.

More broadly, our findings make clear that formal policy does not operate in a vacuum, nor is
policy change implemented in a uniform manner. First, the dynamic nature of social institutions
like criminal courts, with the inherent tensions between differently situated stakeholders that
constitute the workgroup, ensures that even internal policy changes directed at only one party will
nonetheless be responded to and shaped by others in that workgroup (Eisenstein & Jacob, 1977). In
this case, judges appeared to actively counter the punitive turn represented by the Sessions memo,
ultimately tempering its effect on sentence outcomes. Defense attorneys undoubtedly played an
important role in facilitating that response through their own sentencing advocacy and other legal
strategies, just as they did in response to the Booker line of cases (Lynch, 2019). Moreover, even
though the Sessions policy changes were clearly a return to a “tough-on-crime” ethos, their effect
was likely stunted by the fact that this stance is out of touch with the current trend away from
punitiveness in criminal justice, one that many federal judges have embraced (Lynch, 2016). To
that end, the group-based culture that shapes the day-to-day business in trial courts remains a
critically important dynamic for understanding how policy is enacted at the front lines of criminal
justice (Ulmer, 2019).

Two additional contextual factors were associated with significant variation in responses to
the Sessions memo across districts: the percentage of the drug trafficking caseload involving
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non-White defendants and geographical region. Because federal drug prosecutions are especially
discretionary, given that the bulk of trafficking cases can be, and are, handled in state courts
(Lynch, 2016; Ouziel, 2017), changes in drug caseload features are a clear indicator of prosecuto-
rial decision-making (Lynch & Omori, 2018). Our findings provide suggestive evidence as to how
internal policy changes shaped case selection processes across districts and regions. First, follow-
ing the Sessions memo, average offense levels and criminal history scores declined in districts
with larger proportions of non-White defendants, suggesting that the memo may have spurred
prosecutors to target less serious defendants in these jurisdictions. Second, the odds of receiving
a sentence of incarceration in the Sessions memo period were also significantly higher in districts
with larger proportions of non-White defendants, indicating that defendants in such jurisdictions
were facing more punitive outcomes, even as indicators of defendant culpability declined.

These findings make sense in light of the Trump administration’s racialized and punitive crim-
inal justice policy rhetoric linking drug trafficking to violent “thugs and gangs” (Sessions, 2017b)
that explicitly sought to revitalize the racially targeted punitive tools of the 1990s’ war on drugs
(Cobb, 2018; Lynch, 2019). That is, the ideological rhetoric appears to have been translated into
more aggressive use of federal drug prosecutions in places where non-Whites are especially likely
to be prosecuted for drug crimes. These findings should be further examined in research that more
directly assesses the racially unequal impact of DOJ policies and practices in case selection. As
prior research suggests, prosecutorial response to exogenous policy change such as the mandates
of the Booker decision has disadvantaged defendants of color in charging decisions (Fischman &
Schanzenbach, 2012; Starr & Rehavi, 2013). Our findings here suggest that this may also be the
case in response to internal policy as well.

For several of our outcomes of interest, we also found significant regional variation in response
to the Sessions policy memo. Districts in the regional South did not experience the same increases
in binding mandatory minimums following the Session memo that were evident in other geo-
graphical regions; however, they did experience larger increases in the odds of receiving a term of
incarceration. Additionally, districts located in the West displayed decreases in the proportion of
the guideline minimum imposed following the Sessions memo, which were not evident in other
regions. Although our analysis was not designed to explore regional variation in depth, these
findings are intriguing and should be further explored in future research. The findings regard-
ing mandatory minimums in the South may indicate a return to pursuing less serious, street-
level drug cases, ineligible for mandatory minimums, in that region. The finding that sentences
decreased in the West as a proportion of the guideline minimum is likely a result of increased over-
all enforcement at the border in the Trump era (Lynch, 2019). These districts consistently have the
greatest caseload pressure in the nation, and any increase to those caseloads should be expected to
push sentences downward (Lynch, 2016). Additionally, because prior research has identified sub-
stantial and persistent differences in the use of sentencing mechanisms in different geographical
regions (Johnson et al., 2008; Lynch, 2016; Ulmer, 2005), these findings suggest that such regional
differences may also play a role in how policy changes are received and implemented by local
prosecutors and judges.

Although this study was able to make important empirical inroads in more directly capturing
on-the-ground legal practices by modeling different discretionary outcomes, there are limitations
to our approach. As previously noted, some key measures are not available in the USSC data,
such as the “851” mandatory enhancements, which could capture other decisions that might be
responsive to internal policy directives. The administrative data we utilized also do not allow us
to account for individual prosecutors’ or judges’ decisions, so our inferences about their internal
decision-making processes and actions are necessarily limited. To that end, it is important for
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scholars to utilize multiple methodological approaches and data sources to fully understand how
policy is enacted by members of the courtroom workgroup (Ulmer, 2019). In particular, our find-
ing about the strong influence of an appointed U.S. Attorney in changing district-level practices
would benefit from further study, including through qualitative research that captures how charg-
ing, plea bargaining, and sentencing advocacy practices get transformed when new leadership is
installed.

Our findings also suggest several other lines of inquiry for future research. First, even though
the findings indicate that the U.S. Attorney appointment process may enhance the fidelity of inter-
nal policy implementation and mitigate resistance at the local level, future research should also
explore the role of U.S. Attorneys in shaping local responses to externally imposed policy changes,
whether legislatively derived or court-imposed—changes in which ideological alignment is often
more difficult to discern. One key piece of recent legislation that has some impact on drug sen-
tences is the First Step Act, enacted in December 2018, which (among other changes) decreased the
punitive enhancements triggered by prior drug convictions and increased eligibility to be spared
from a mandatory minimum as a result of a lack of prior record. A recent analysis by the U.S.
Sentencing Commission indicates these provisions have had an impact on sentences overall, but
changes at the district level were not examined (U.S. Sentencing Commission, 2020).

Going forward, the Biden administration has signaled its support for legislation that would fully
“repeal mandatory minimums at the federal level” (The Biden Plan, n.d.). On the one hand, previ-
ous research suggests that federal prosecutors are likely to employ additional tools at their disposal
to subvert externally imposed policies that limit their discretionary power to ensure harsh pun-
ishment, and mandatory minimum penalties are a primary mechanism whereby prosecutors can
ensure harsh punishment in the federal system (Fischman & Schanzenbach, 2012; Lynch, 2019;
Lynch & Omori, 2014; Starr & Rehavi, 2013). On the other hand, our results indicate that federal
prosecutors were responsive to internal DOJ policies like the Holder 2013 memo that encourage
less aggressive use of these punitive “legal hammers” (Lynch 2016, p. 109). How then might federal
prosecutors respond to an externally imposed policy limiting prosecutorial power that is nonethe-
less supported by the presiding administration, and what role will local U.S. attorneys appointed
by the administration play in shaping these responses on the ground level? These questions have
important implications for our understanding of local policy translation processes and are deserv-
ing of future inquiry.

5 | CONCLUSION

Recent developments call into question whether the existing workgroup dynamics in the federal
system that we have documented here—with prosecutors generally pushing for more punitive
outcomes, and judges and defense attorneys acting as a counter to this punitiveness—are likely
to persist in the future. Although there was bipartisan Congressional support for the First Step
Act, suggesting that the late twentieth-century punitive policies may continue to wane in appeal,
the federal criminal system has also undergone significant change, particularly in the judiciary
where lifetime appointments prevail. The Trump administration was extremely active in appoint-
ing new judges to existing vacancies, and as a result, nearly a quarter of active federal judges were
appointed during his presidency (Gramlich, 2020). Given the conservative political leanings of
many of these judges (Ruiz et al., 2020), it is fair to question whether these judges might in fact
oppose a move toward less punitive practices among federal prosecutors.
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Even if the Biden administration is successful in scaling back punitive policies and installs U.S.
Attorneys who are in ideological alignment with such reforms, prosecutorial power is not limit-
less in determining case outcomes. Under advisory guidelines, judges have considerable power
to sentence above the guidelines, as long as it is within the generous statutory limits that charac-
terize federal criminal law (Lynch, 2016). In the face of this possibility, federal prosecutors may
opt to exercise their most powerful tool—the discretionary decision to file charges, or not. Thus,
should the dynamics shift to where the current roles are reversed, prosecutors could come to rely
on their discretion not to charge in those drug cases where they seek to eliminate the chance that
those potential defendants receive long sentences. In any case, as our results suggest, we should
expect that any potential future conflicts among federal prosecutors and judges are likely to play
out differently across different court contexts, depending on the conditions and make-up of each
local district.
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