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CRITICAL ISSUES AND PERSPECTIVES 
IN CONFLICT RESOLUTION 

Ira Saletan 

The equ i table ,  rational resolut ion of conflict i s  unarguably a gen
eric objective of plann ing- whether the conflict concerns the 
appropriate use of physical and social resources or the relative 
power of i ndiv iduals in the decis ion-making process. Thus it  i s  not 
surpris ing to find that alternat ive forms of conflict resolut ion which 
promise more optimal outcomes than tradi t ional regulatory and 
legal mechanisms find their adherents among plann ing practit ioners 
and educators . However, few question the assumptions on which 
these techniques are based or ful ly evaluate the impl icat ions of 
their implementation .  Thi s  paper presents a cri t ical framework for 
understanding the potential and l im i tations of evolv ing conflict
resolut ion methods in plann ing contexts .  

Alternative Forms of Conflict Resolution 
In recent  years , a range of more informal and cooperative 

approaches to social conflict have been i ntroduced by public agen
cies, courts,  corporations , consultants and non-profit organizations. 
These can be characterized respectively as conci l iat ion,  mediat ion , 
or arbi trat ion processes on the bas is  of format, use , and effect. 

Conciliation, the least formal of these approaches, i s  most com
monly used in counsel i ng s i tuations to reconci le differences among 
relati vely i nt imate parties (spouses, parents and chi ldren,  house
mates) . Part ic ipat ion i s  generally voluntary , although i t  may be a 
requis i te step in  case admin istrat ion or adjudicat ion as i n  divorce or 
juvenile proceedings . The objective of conci l iat ion is to reopen 
communication and reestabl ish trust in ongoing relat ionships,  ease 
misunderstandings which have arisen , and prepare the parties to 
deal with problems and changes i n  their l ives.  Intervention by a 
counselor, conci l i ator or other th ird party i s  l imi ted; the process i s  
loosely structured and agreements are rarely specified i n  writ ing or 
made enforceable .  

Mediation, more formal than conci l iat ion ,  i s  typically guided by a 
set of rules or principles, developed by the mediating agency, which 
the parties agree to respect and follow. These concern the 
mediator's role ,  and the part ies' good fai th cooperation with the 
process through which i ssues and concerns are to be addressed. 
Mediation may i nvolve i nd ividuals who are very fami l iar with one 
another, such as neighbors at odds over a personal or property 
matter; groups which are separated by hosti l i ty or social distance 
from one another, such as pol ice,  parents, and youth;  or those 
whose business and working relationships are imperiled, such as 
lessee and lessor, munic ipal government and regional agency . 
Mediation often occurs i n  a context of more or less deliberate 
negotiation,  with parties clarify ing poi nts of difference and terms of 
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agreement in wri t ing with the assistance of the mediator (s) . How
ever, the result ing agreement i s  usually not enforceable by outside 
parties,  so that i ts effectiveness i s  dependent  on the parties' com
mi tment to future cooperat ion .  

A rbitration, the most formal and binding means of resolving 
conflicts , short of standard administrative and legal remedies,  i s  
general ly used among parties whose t ies  are marginal or highly 
specific. Arbi tration is  often specified as the first or exclusive 
method of dispute resolution by administrative agencies or contract
i ng parties .  The most common instances of i ts use are in labor
management and landlord-tenant disputes . The parties appear 
before a professional arbi trator who has the authority , after hearing 
all relevant evidence on their claims, to i ssue a decis ion which is 
enforceable but i s  subject to appeal . 

Contrasting Views of Conflict : Three Perspectives 
Drawing on the growing l i terature concerning dispute resolut ion,  

mostly written by persons trained i n  law rather than plann ing ,  I 
have identified three fundamental theories of social order, conflict , 
and change which offer substantial ly different  underlyi ng i nterpreta
tions of recen t  efforts to address planning-related conflicts in a 
more innovative and responsive manner. 

The legalist view i s  based on the premise that society is  ordered, 
and conflict is  largely aberrational .  Because the legal ist  approach is 
concerned with maintenance of order and consensus , i t  stresses 
means of diffusing disputes and minimizing differences which are 
consistent with establ i shed procedures and requi re min imal non
routine effort. I 

The legalist approach carries particular judgments about the 
significance of conflict and the way in which i t  should be addressed. 
Disputes are generally perceived as discrete acts or events which 
deviate from external norms presumed to be val id .  This concept of 
conflict tends to isolate claims from the social context in which they 
arise. I t  presumes that agencies' primary or exclusive function is  to 
objectively "settle" apparent differences between parties ,  not to 
address underlying issues relevant to the immediate conflict .  2 -

Implicit i n  the legalist approach is  the view that disputes are 
essentially dysfunctional and localized. Stabi l i ty is considered to be 
the norm . Systems are designed to el iminate deviance, suppress 
conflict and reaffirm social integrity through efficient " resolution" 
of  specific disputes. 3 In urban neighborhoods, th is  order
maintenance function usually fal ls to the police, whose responsibi l 
ity is  to "dissolve" rather than solve community problems.4 

Simi larly ,  planners often assume roles which requi re them to 
ignore or minimize the meaning of social differences and conflicts 
in  their work . The standard scope of Environmental Impact Report 
review, for example,  may preclude examination of elements in a 
development proposal which are l i kely to create difficulties later, 
e .g . , housing needs; reuse of the plant in the event of closure . 
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Forums for rece1vmg c 1 t 1zen comment,  e .g .  in  the Community 
Development Block Grant program , are often organized to most 
expedit iously sat isfy external fundi ng sources rather than mean ing
fully involve residents in program and policy deci s ions, thereby 
overlooking or obscuring points of dissent wi thin the community .  

The doctri ne of "rational " intervent ion , especial ly as  appl ied to 
physical plann ing ,  shares many legal ist assumptions.  The classic 
plann ing model posits a d is interested professional who acts largely 
as a technical in termediary - assessi ng pert i nent data , evaluati ng 
outcomes of a l im i ted range of alternatives and presenti ng analyses 
which wi l l  expedite action .  This plann ing paradigm , promoted as a 
means of faci l i tati ng efficient and objective decis ion-making, fai l s  to 
address sal ient i ssues beyond the purview of paid staff, includi ng 
implementation problems and those posed by alternatives not for
mally advanced . 

The expressionist perspective offers a cri t ique of the ways i n  which 
legal ist i nst i tut ions (whether they be grounded in  law, planning or 
other fields) suppress and manipulate conflict .  Those who hold this 
viewpoint  bel ieve (a) that conflict is  i ntegral to both i ndividual and 
community development and (b) i t  should, therefore , be ack
nowledged, even encouraged.  Otherwise, they reason,  people wi l l  
fai l  to  learn from the ir  encounters wi th others and become frus
trated in their efforts to understand and act on common concerns.  5 

Expressioni sts claim that cultures of greater diversity or stress 
pay a part icularly high price for conflict-avoidance . They envis ion 
dispute resolut ion as a means of confront ing,  understandi ng and 
attempting to accomodate differences which (when misperceived or 
misdi rected) produce al ienation and i njury .  This view assumes that 
most people,  if  given the choice and sufficient support , will prefer 
to seek a reconci l iat ion with others rather than remain in conflict or 
withdraw di ssat i sfied . 6 

Whereas the legal ist view assumes that i ndividuals are typically 
able to withdraw from conflicts or resolve them in ways which are 
mutually sati sfactory , 7 expressionism suggests that people in  
conflict have l imi ted and non-optimal options due to inst itut ional 
constraints and economic or social pressures to which they are sub
ject. 

This cri t ical theory supports proposals for new forums more 
responsive to i ndividuals' concerns and to the qual ity of thei r 
environment .  Reforms i n  c i t izen part ic ipation i l lustrate expression
ist tendencies wi th in plann ing pract ice. Measures requiri ng plan
n ing agencies to i ssue publ ic announcements and informat ion,  to 
submit  certai n draft reports, such as EIR's, for public review, and 
to assess public response in program evaluation are supported by 
those who see the plann ing process as both interact ive and educa
t ional , i . e .  as a vehicle through which contrast i ng interests in a 
given community may face one another, address unmet needs and 
social priori t ies,  influence publ ic policy and thereby contri bute to 
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more cohesive and i nclusive community development.  
The trend toward more active public involvement in development 

planning appears to be based on these expectations as well as in  a 
practical i nterest i n  forging,  through compromise, a strong con
sensus which wi l l  enhance overall plann ing .  By encouraging more 
open deliberat ion and adopting development st ipulat ions that are 
more responsive to local condi t ions,  planners aim to reduce public 
opposit ion to proposed projects. The negotiation of development 
agreements offers new opportunit ies for solici t ing and ut i l iz ing pub
l ic comments and proposals .  

Advocates of such reforms generally share the legalist  commit
ment to a stable and ordered society. They argue that more part ic i
patory and plural ist mechanisms should be developed to adapt to 
i ncreasingly diverse and disruptive urban environments.  Their 
implicit  a im is  to repair the social fabric wi th in  these communit ies ,  
rather than raise i ssues of power or resource i nequal i ty which may 
exist between these groups or areas and the larger society .  How
ever, proponents of extreme expressionism abandon the concern 
for social stabi l i ty ,  claiming that conflict has primary value for i ndi
viduals i ndependent of any i nst itut ional resolut ion and i t  should not 
necessari ly be controlled or mit igated. 8 

The transformationist view differs from the two preceding perspec
tives in its attent ion to collective conflict and the impl ications- of 
power i nequal it ies for the disputing process . Theorists of th is  view 
offer a useful critique of the assumption (prominent in contem
porary reform circles) that efforts should be concentrated on 
immediate and tangible disputes between parties who have some 
direct relationship ,  e .g . , neighbors ; family members; criminal and 
vict im; consumer and business manager. These critics claim that 
such a definit ion of disputing wrongly equates social conflicts with 
more or less rout ine matters and fai ls  to acknowledge or address far 
deeper and more important grievances, e .g .  in tergroup or class ten
sions wi th in  the society . 9 

They also contend that conventional rationales for mediated set
tlements fai l  to take i nto account that one party may have sufficient 
leverage over others to preclude meaningful negotiation ,  or that the 
intervention of a th ird party necessari ly alters the relative posi t ion 
of other parties . I O  For example, a plann ing staff might decide to 
arrange a meeting between a developer and a cit izen group with 
concerns about a proposed project. It  i s  unl ikely that the ci t izen 
group wil l  be able to substantial ly alter this  proposal since the 
developer typically has establ ished s i te control and has advanced a 
specific development plan with the aid of h i red consultants. By 
comparison ,  the cit izen's  group rarely has either direct property 
interests or the resources to develop a detailed, feasible alternative. 
S i nce the planner/mediator is normally expected by superiors to act 
quickly and do what is  possible to fac i l i tate development ,  i t  i s  prob
able that the citizens' group wil l  be unable to do more than obtain 
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mi nor modificat ions of the proposal before them , unless they are 
exceptionally expert and wel l-organized. A mediator, l ike a judge , 
wi l l  often evaluate a dispute on the basis of perceived community 
opi n ion or self- in terest , even though this  may result i n  an 
expedient decis ion that comes at the expense of one or all parties 
involved . 1 1  

The princi ples of advocacy plann ing are generally consistent with 
the transformat ion ist rationale for more autonomous, partici patory , 
equi table and comprehensive mediation forums. Proponents of the 
few local dispute resolut ion programs which function i ndependently 
of the courts or other public agencies suggest that these programs' 
development of partici pants' understanding,  skil l  and organizational 
strength is more cri t ical than their impact in discrete si tuat ions 
much as advocacy planners viewed the s ignificance of poorer neigh
borhoods' struggles to change controversial redevelopment policies 
in  the late 1 960 's  and early 1 970's .  

S imi larly , the expectat ion by some that more open and balanced 
communi ty-based forums for addressi ng sal ient social tensions can 
become catalysts in a broader movement for a redistribution of pol
i t ical power and economic resources l 2 i s  akin to that held by advo
cacy planners, though the latter were more i ncl ined to use confron
tational tactics to counter the leverage of their i nst itut ional antagon
ists, than to bargain with more influential part ies .  Indeed, there is 
a tension between organiz ing and negotiat ing strategies, as the latter 
may tend to diffuse popular resi stance through protracted, i ncon
clusive discussions and reduce legi t imacy and leverage of commun
i ty leaders in the process. 

Social and Political Constraints in Informal Dispute Resolution 
The relevance of social condit ions and status differences to the 

disputing process suggests that in troduction of these reforms among 
diverse populations ought to be responsive to the differing posit ions 
and values of i ndiv iduals ,  groups, and cul tures. The success of 
informal forums in relati vely simple or closed communit ies ,  for 
example , is often attr ibutable to the high cost of avoidance (loss of 
reciproci ty) or the presence of a defined and respected h ierarchy. 
In contrast ,  more fragmented and mobile urban environments are 
general ly associated with weaker communal authori ty and tend to 
undercut the effect iveness of those dispute-resolut ion approaches 
which rely on a sense of i nterdependence and collective identity . I 3  

Differences among norms o f  residents and · non-residents or 
among member groups of a communi ty complicate the search for 
shared i nterests on which the resolut ion of conflict depends . Those 
l ivi ng in a given area may tolerate what others consider i l legal or 
i nappropriate act iv i t ies,  such as commercial uses i n  residential dis
tricts, noise in publ ic places, or i nconsistent bui ld ing design .  They 
might,  therefore , i nterpret imposi t ion of al ien standards by planners 
or other authori t ies negatively, even i f  these are introduced 
i ndirectly v ia negotiat ion rather than by jiar. I 4  
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Such frict ion i s  based on real d ifferences in resources , not s imply 
misperception .  Minority groups or viewpoi nts are usual ly not given 
equal weight ,  however well represented or whatever thei r meri t ,  
because of the  dominance of other groups i n  the  communi ty .  Con
versely,  certai n condit ions may permit  a powerful mi nority to exert 
inordinate i nfluence i n  the context of negotiat ions .  A princ ipal 
employer, for instance , might extract s ignificant concessions from 
leaders of an economical ly dependent populat ion .  In  other cases, a 
small but art iculate and wel l -organized i nterest group,  such as 
residents opposed to publ ic housi ng or increased zoning densi t ies ,  i s  
able to  block projects or pol ic ies which would benefit those less 
influential  in the local power structure . 

The relative power of the part ies wi l l  i nfluence their response to 
conflict .  Less powerful parties tend to " lump i t" , i . e .  endure the 
costs of an unresolved dispute, because a successful resolut ion 
appears un l ikely,  whi le dominant part ies choose to ignore 
grievances against them 1 5 .  

Courts : More Equitable and Efficient than the Alternatives ? 
Lacking a forum for i nformal reconci l iat ion of their d ifferences or 

preferring not to use those avai lable, disputants often seek admi nis
trat ive or judic ia l  remedies .  Thei r resort to external authority and 
an adversarial process is  frequently inefficient insofar as i t  imposes 
addit ional burdens on the part ies ,  i mpedes discuss ion between them 
and heightens rather than diffuses tensions .  In  planni ng contexts ,  
the personal and social costs of resu lt ing fiscal and development 
impasses have wasted l imi ted resources,  polarized constituencies 
and spurred support for more cooperat ive approaches that might 
ach ieve more productive outcomes. 

However, informal and voluntary approaches can be successful ly 
appl ied only to a l im i ted range of problems and issues as the fore
going analys is indicates. In  cases where one party has decidedly 
more leverage than others , i t  will be difficult to obtain the fu ll 
cooperat ion of that party or arrive at an equi table sett lement .  An 
addit ional concern , voiced most strongly by transformationist pro
ponents of class act ion remedies ,  is that mediati on may prove to be 
a patchwork and indi vidual ized solut ion despite its appeal , coopt i ng 
broader claims which are properly legal or pol i t ical . For example,  a 
company sensi t ive to publ ic ity of damage caused other property
owners will l i kely prefer to negotiate semi pri vately with i ndividual 
complainants than face greater scrut i ny from regulatory agencies .  I& 

One defense of courts' role i n  the sett lement of such conflicts is 
that they can provide weaker part ies with more equi table re l ief than 
can be general ly obtai ned via mediat ion , si nce they have the 
requis i te authority to com pel part ic ipation and performance by a 
stronger party who would otherwise not cooperate or make conces
s ions . 1 7 

The evolut ion of small c la ims courts i n  the Uni ted States i l lus
trates some of the central con tradict ions evident m the 
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contemporary shift toward decentralized dispute resolution forums. 
The major objective in establ ish ing these courts was to consol idate 
cases which were considered relatively s imple and to expedite pro
cessing of these. Rapid processi ng, however , tended to favor more 
powerful part ies (typically credi tors seeki ng judgments against deb
tors) and preclude ful l  heari ngs of what were commonly quite com
plex disputes. Judicial oversight, justified by claims that extra
judicial forums would deny parties due process, establi shed uniform 
and tradit ional procedures in small claims cases which undermined 
the i ntent of reformers to provide a more open and conci l iatory 
context for sett l ing ordinary grievances . I S 

Control and Consistency in the Administration of Dispute Reso
lution 

Approximately fifty years after small claims courts were intro
duced , a simi lar debate has arisen over whether decentral ization of 
di spute resolution functions should be independent of establi shed 
legal and governing i nst itutions.  Conflicti ng opinions on this ques
tion can be traced to fundamentally divergent views of the new 
forums' strategic posit ion and purpose wi thin the larger society. 

Those who take the legal ist stance see these forums as a means 
of more efficient service delivery to disputants with low-order prob
lems. They argue that mediat ion should be standardized and insti
tutionalized to expedi te processing and reduce associated costs . 
Expressionist and transformationist cri t ics contend that this legal ist 
rationale serves the admin istrative prerogatives of central authori
ties and the i nterests of certai n immediate part ies,  whi le neglecting 
the needs and capacit ies of others involved, as well as related social 
networks .  They , therefore , propose that mediation forums be 
administered principally by laypersons from the community or staff 
accountable to residents, rather than by court personnel or other 
agency professionals l 9 . 

Others propose that the new forums overcome the i nternal con
tradiction of small claims courts by clearly distinguish ing formal 
from informal functions. 20 For exampe, conci l iat ion or structured 
mediation might be appropriate for prel iminary discussions among 
conflict ing sides in  a local or regional development controversy , 
while more formal arbitrat ion methods would probably be needed 
to prepare a legally binding development agreement.  

Transformative or Cooptive ? The Role of Innovative Dispute 
Resolution in Community Development 

The movement toward communi ty-sponsored (as opposed to 
institutionally-developed) di spute resolution programs is based 
largely on popul ist conceptions of autonomy and cultural change . 
Proponents of cit izen involvement in the mediation of planning
related disputes believe that partic ipation can provide a st imulus for 
community revital ization . By relying on themselves rather than on 
external authori ties and successful ly addressi ng local problems, 
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however specific, residents gain the ski l ls  and confidence requis i te 
for sustai n ing viable communi t ies . 2 1 Democratization of pol ice and 
plann ing functions is  envis ioned as residents assume greater 
responsi b i l i ty for short-term problem-solvi ng and longer-range pol
icy making.  22  

However, these in novat ive programs most often del i ver services 
without advancing an integrated theory of ci t izen empowerment and 
social change , leadi ng some crit ics to advocate intervention in  larger 
issues such as resource inequal i t ies among groups and communi 
t ies . 23 Transformationist cri t ics reason that without an  impl ic i t  
understanding of the underly ing causes of social conflict ,  local pro
grams tend to reinforce defensive, oppressive or d iv is ive forms of 
"community" rather than challenging ingrown prejudice and 
privi lege. Other community development theorists just ify a local ist  
programmatic emphasis as a means of overcoming host communi 
t ies '  pol i t ical and economic dependency , fol lowing the logic 
advanced by proponents of ghetto development .  24 

Those who share the transformat ionist or advocacy perspective 
theorize that the long-term survival of community-based mediat ion 
forums wi l l  require a more expl ic i t ly pol i t ical strategy . Because 
they have been modest in their goals and capacit ies to date, these 
programs have been largely tolerated by establ i shed i nsti tut ions .  
Yet they wi l l  come into conflict with courts and publ ic agencies as 
they expand their purview to larger i ssues of governance. To 
secure necessary legit i macy and funding,  programs wi l l  have to 
mobi l ize widespread support for the fundamental goals of decentral 
ized, democratic deci s ion-maki ng. 

Another scenario for the evolution of such programs casts the 
State in a more central and mani pulative role .  Officials may 
respond to demands for reform by grant ing c i t izens l imi ted oppor
tunit ies for partici pat ion without extending any s ignificant degree of 
control over the plann ing and regu latory process. 25 Under the 
guise of decentral izat ion , courts and public agencies - supported by 
those whom such empowerment threatens - could create subord i 
nate units to  expand the i r  influence at  the  local level .  " L itt le city 
halls" and s imi lar neighborhood-scale projects, i t  i s  argued , have 
been designed to reaffirm exist ing hierarchies despite promises of 
reconstitut ing public authority .  

Less central ized or formal means of reconci l ing community 
in terests present plan ners with several chal lenges . How narrowly 
are plan ning issues to be defined for the purposes of debate ? 
Which parties may part ici pate ? How much leverage and responsib i l 
ity wi l l  part ies have in  maki ng, authorizing or implementing deci 
sions which result  from deli berations ? What degree of consensus 
justifies adminis trative recommendat ions and act ion ? The forego
ing analysis suggests that the assumptions and object ives ( implici t 
or explic i t )  of those who develop and inst i tut ional ize planning pro
cess reforms of this kind will shape the answers to these quest ions .  
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Opportunit ies to change social structure and public policy through 
such reforms wil l  be greater if these reforms encourage rather than 
inh ibi t  divergent viewpoints,  challenge rather than reinforce exist
ing power i nequal i t ies,  and address rather than evade fundamental 
questions of economic and social justice which underl ie  specific 
plann ing concerns.  
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