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This is a study of nature protection in an era of markets, and more broadly, a study of the

historically and contextually constrained ways that people try to resolve perennial tensions

between economic growth and ecological protection in modern, capitalist political-economies.

The substantive focus of the study is somewhat peculiar: it is a comparative and historical

analysis of the development of market-oriented ecological offsetting schemes in both the

United States and in Germany. These are exchange-based systems of creating, restoring,

buying, and selling units of nature used by land developers who are required to “offset”

ecological harm caused by their building projects. In essence, ecological offsetting is a

market-oriented regulatory means of “improving” and protecting nature in one location in

order to help “make up” for harm to nature someplace else nearby.
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If ecological offsetting itself is esoteric, however, its features allow for a careful exam-

ination of contemporary efforts to transcend basic conflicts between economic development

and ecological sustainability. Empirically, the case offers an opportunity to study how nature

protection develops and evolves at a time when strengthening environmental regulation is

politically fraught, when market-oriented policy is ascendent, and when regulatory expan-

sions are frequently opposed by business interests and their political allies. Methodologically,

it turns out that ecological offsetting itself developed in almost perfect historical parallel in

the United States and in Germany and yet did so quasi-independently, that is, without

substantial evidence of direct diffusion across the cases. This means that these two country

cases provide an unusual opportunity to pinpoint the social-historical and political-ecological

dynamics that drove the emergence of market-oriented forms of environmental protection in

both countries, and that may be linked to the development of comparable institutions in a

wide variety of other political and organizational contexts. At a lower-level of analysis, this

comparative design also makes it possible to identify the ways that nationally distinctive con-

texts shaped the development of case-specific institutional features—for example, the ways

that broad-based conceptions of “nature” in Germany lead to the development of exchanges

in highly fungible units of ecology, whereas in the U.S. a focus on “wild” and “sacred” forms

of nature led to exchanges in less highly fungible and more “ecological” units. Finally, the

comparison of the two national cases also offers leverage for understanding how bureaucrats

and policymakers can weave market-like exchanges directly into the administrative and reg-

ulatory fabric of modern states. In this way, an analysis of the parallel development of

market-oriented ecological offsetting offers insights into how and why bureaucrats inside the

state can drive ahead institutional and policy changes, and how new regulatory institutions

emerge and change in general, particularly in an era of markets, and particularly insomuch
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as these institutions relate to nature protection and ecological sustainability.

Concretely, I find that ecological offsetting schemes in the United States and in Ger-

many emerged and developed out of parallel political pushes for administrative liberal-

ization and public austerity, on the one hand, and that they also developed out of con-

comitant pushes for expanded—not reduced—levels of environmental protection, on the

other. These regulatory expansions were not driven by protests and highly visible activism,

but by mundane and persistent actions in courts, bureaucracies, and through the dynam-

ics of local-level politics—processes that were themselves filtered through nationally and

even sub-nationally distinctive cultural-organizational contexts and pathways that produced

nationally-particular institutional features in each country.

I expand on these dynamics in great detail in six substantive chapters, guided by what

I call the Power, Institutions, Contention, and Context (PICC) approach. After an intro-

duction, I begin in chapter 2 by showing how regulatory institutions in general—institutions

intended to shape and control human economic and ecological action—can be differentiated

in terms of the ways they crystalize distinctive combinations of authoritative and economic

dimensions of social power. (I define social power simply as the ability to get an actor to do

something that she might not otherwise do; authoritative power amounts to direct and le-

gitimate commands; economic power amounts to indirect incentives or creating “situations”

that make some actions more appealing than others, absent direct commands.) This, in turn,

implies that the emergence and development of different “kinds” of regulation—including

market-oriented nature protection—is a matter of explaining how and why different crystal-

lizations of economic and authoritative social power emerge when and where they do, which

is itself, I argue, a politically contested and historically-specific process. With this in mind,

in chapter 3, I examine how markets in nature work as regulatory institutions—abstractly,
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how they wield authoritative and economic dimensions of social power—and carefully detail

the empirical features of actually existing ecological offsetting institutions in the United

States and Germany.

In chapter 4 and onwards, I shift decidedly from a focus on power and institutions per

se to an analysis of the patterns of contention and the contexts that drove the emergence

of the institutions described in chapters 2 and 3. Chapter 4 itself focuses on the macro-

historical dynamics that favored the emergence of market-oriented ecological offsetting in

both the United States and in Germany. Pushes for public austerity, liberalization, and

de-bureaucratization were key in both places; so were nationally distinctive patterns of pro-

environmental political advocacy and mobilization. With this macro-historical context in

mind, in chapters 5 and 6 I shift to an examination of meso-level features that shaped and

constrained marketization and institutional change in each country: in chapter 5 I show

how nationally distinctive understandings of nature itself shaped political contention and

the development of markets in nature in each place; in chapter 6 I show how nationally

particular legal traditions and organizational architectures of the state similarly channeled

and influenced institutional development and change. In the last analytical segment, in

chapter 7, I shift at last to a micro-level of analysis to show how activist bureaucrats—

ecological “bureactivists” as I call them—drove ahead institutional change “on the ground”

in both countries. I conclude the study in chapter 8 by reviewing the central empirical

findings of the previous chapters; briefly reflecting on the merits of a power-based approach

to understanding institutional emergence, change, and marketization; and also pointing to

the implications of the study for understanding contemporary efforts to grapple with ever-

present tensions between promoting economic growth, on the one hand, and protecting

nature, on the other.
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Preface

“Muddling Through” Ecological Crisis

Nature is in trouble. At least the nature we know, the kind that exists now, the

kind that we soak up in vast mountain ranges, in lush forests and in city parks, in rolling

suburban hills and in the ambling fields of the countryside. The signs of the trouble are all

around. Many of us read daily reports on newly thawed permafrost, collapsing Antarctic

ice shelves, the savaging of millions of acres by unprecedented wildfires, and of course the

ravaging of coastlines by hurricanes and by typhoons—the wrath of more than 50 inches of

rain pouring down in five days.

But ecological crises extend beyond planetary warming trends and their hypothesized,

distal effects. Nature—life on Earth as we know it now—may be in decline. More than

greenhouse gasses are to blame.

A recent study published in the Proceedings of the National Academy of Sciences1

attempts to quantify the severity of the threat that Earth’s fauna faces. In the study, the

authors quite intentionally use the term “biological annihilation” to highlight the severity of

what many scientists now refer to as the earth’s sixth mass extinction. By sampling nearly

half of all known vertebrates on the planet (27,600 out of about 55,000 species), the authors

find that 32%, or almost 9,000 species, have decreased in population size and range since

1Ceballos, Ehrlich, and Dirzo (2017)
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“Muddling Through” Ecological Crisis

1900. In a subset of mammal species for which the authors have finer-grained data, all 177

species have lost roughly a third or more of their geographic ranges, and 40% have experi-

enced what the authors term “severe population declines,” defined as range losses of greater

than 80% relative to those known a little more than 100 years ago. Separately, researchers

have shown that over 320 species of terrestrial vertebrates—not writhing worms or obscure

shrimp, but the kinds of internally articulated, complex organisms that decorate the pages

of children’s books—have gone completely extinct since 1500.2 Even using “extremely con-

servative” assumptions, rates of modern, anthropogenically-driven species extinctions over

the past century are up to 100 times greater than the geologic background rate of species

loss.3 The planet has not seen extinctions at a comparable pace since around 65 million

years ago, when, as best we can guess, an asteroid slammed into the Gulf of Mexico and set

in motion a series of catastrophic chain reactions that ultimately annihilated the dinosaurs,

along with much of the rest of life that existed at the time.

But the cause of our more modern extinction is far less “Hollywood.” The problem now

is not rogue asteroids. It is basically that people and our infrastructure, from urbanization to

agriculture, are steadily pushing animals and plants out of their ecological niches, sometimes

to the point of annihilating species altogether. Humans, and perhaps especially affluent

ones in highly developed nation-states—people like me, whose lifestyles require an outsized

fraction of the resources that we all consume—seem to be driving ahead the destruction of

life on Earth.

Given the severity of the problem (and given that this is a social science and not a

biology dissertation), one might expect what follows to be a treatise on the social, political,

and economic causes of species extinctions, with, perhaps, a set of neat policy prescriptions

2Dirzo et al. (2014)
3Ceballos, Ehrlich, Barnosky, et al. (2015)
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Preface

for solving the problem offered in the last chapter. Or, one might expect an analysis of how

and why the environmental movement that has so far tried—and in many ways failed—to

stop the march of ecological destruction around the world, along with a call to arms to

redouble our efforts in the name of halting species extinctions of all sorts. Or I could also

take a more revolutionary approach, as some scholars have, by, for example, identifying deep

ecological contradictions and “metabolic rifts” that seem endemic to modern capitalism, and

then calling for an ecological revolution to reconstruct human relationships with nature in

fundamentally new and “greener” ways.4

These would all be laudable approaches. I do not take up any of them.

Instead, this is a dissertation about the ways that profoundly ordinary people try to

solve these profoundly extraordinary environmental problems—and how, in the process of

doing so, they end up creating entirely new, if not at all utopian, forms of environmental reg-

ulation. My focus, in other words, is on the historically contingent and politically contested

ways that people—usually organized within governments, business enterprises, and civil so-

ciety groups—create institutional and organizational “solutions” to environmental and other

problems, often in compromised and contradictory ways. And to get as these efforts con-

cretely, the pages to come contain a careful cross-national comparison of the emergence of

one specific and increasingly influential—but deeply flawed—attempt to solve the problem

of human kind’s takeover of all of life and land on Earth. That imperfect “solution” is called

ecological offsetting.

The basic idea behind ecological offsetting is simple: in the face of perpetual economic

growth and relentless losses of “natural” land and harm to nature, governments and admin-

istrators in places like the United States and Germany force builders who harm nature “over

4See e.g. O’Connor (1991), Harvey (1996), Clark and York (2005), John Bellamy Foster (2009), Moore
(2015), and Moore (2017).
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there” to “make up” for that harm by improving or restoring nature “over here,” someplace

nearby. Often times—and especially in the cases that I focus on in this dissertation—those

exchanges in nature end up involving market-like transactions in something like ecologi-

cal offset “credits” or “eco-points,” wherein bits of restored nature are produced by one

party and then the offending “harmer”—usually a private builder or public infrastructure

agency—buys some number of ecological credits to “offset” the harm to nature caused by

building new homes or roads or shopping malls.5

This is a somewhat bizarre institutional arrangement—one that may strike some read-

ers as odd and even “wrong.” Such ecological offsetting, after all, requires quantifying and

valuing units of complex ecosystems and treating those units as fungible bits of nature that

are exchangeable with other units of ecology nearby. This approach, in short, treats ecology

a lot like a commodity. Indeed, in some ways ecological offsetting requires building a market

in nature—that is, a market in complex, biodiverse life itself. To the extent that we view

nature as intrinsically valuable and priceless, then, such a cold, hard calculus of ecological

exchange may offend our moral sensibilities. Surely one cannot produce and buy and sell

fungible units of endangered species habitat, for example, or of riparian woodland or boggy

marsh. Life and ecosystems are too complex, the intuitive argument goes, and pristine

elements of nature, just like human life, cannot be flattened into simple, unidimensional

monetary values.

And yet ecological offsetting and thus de-facto markets in nature exist—indeed, they

are now a little-known but deeply institutionalized part of environmental policy in the United

States and in Germany, and are increasingly used around the world. Similar systems for

5Strictly speaking, ecological offsetting does not have to entail these market-like exchanges. An actor
can cause harm in one location and simply restore an ecological system herself someplace nearby, thereby
creating an “offset” without ever entering into a market-like situation. I will refer to such actions as ecolog-
ical “mitigation” or “compensation,” and reserve the term “ecological offsetting” for more market-oriented
arrangements, where ecological offset credits of some sort are bought and sold or otherwise exchanged.
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“offsetting” harm to nature are under study or in use in Canada, the United Kingdom,

Australia, France, the Netherlands, Malaysia, and Brazil. The European Union as a whole

is considering implementing such a system (unsurprisingly, with strong influence from the

German system, but with the U.S. model also often held up as a case to learn from). In short,

this market-oriented, exchange based approach to nature protection is currently diffusing

across the globe.

Still, there are reasons to take intuitive objections to ecological offsetting very seriously.

To the extent that ecological offsetting can be thought of as a “solution” to the problem of

habitat loss and species extinction, it is deeply imperfect and grossly insufficient. The idea

of “replacing” nature that is harmed in the process of economic growth and development

is certainly a step in the right direction relative to a world where, for hundreds of years

of industrialization and urban and agricultural expansion, ecological losses were either not

thought of at all, or were accepted as an inevitable part of the forward march of human

progress.

But in a new era where human impacts on the earth are more deeply appreciated,6

ecologists and biologists have consistently found that the exchange-based concept of “off-

setting” is itself flawed: over and over again, empirical studies show that in most cases,

offsets perform poorly on a range of ecological metrics relative to undisturbed or much older

ecological reference sites.7 That means that even if every country in the world robustly

implemented a habitat-based offsetting policy tomorrow, it is not at all clear that the sixth

mass extinction could be stopped (although it might be slowed). Ecological offsetting, at

least as implemented in practice, just doesn’t seem work well enough to truly “make up”

6Regardless of whether we have entered into a new geologic era, the development and proliferation of
the concept of the “anthropocene” illustrates this shifting appreciation for the planetary effects humans are
having on earth. See e.g. Carey (2016) and D. White et al. (2016).

7Brown and Veneman (2001), National Research Council (2001), Turner et al. (2001), Ambrose et al.
(2007), and Tischew et al. (2010).
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for all the environmental harm wrought by humankind’s expanding planetary footprint—at

least not on the timescales of normal ecological science—say, one to twenty years.

From an ecological point of view, in short, offsets are clearly better than nothing. But

they are also far from a panacea to the rapid, human-driven extinguishing of life currently

unfolding around the world.

The imperfection and insufficiency of ecological offsetting, however, are precisely what

make studying this novel regulatory institution so important. The reason is simple: people

don’t build utopian social institutions perfectly designed to “solve” pressing environmental

(or other) problems. Instead, as political scientist Charles Lindblom put it more than a

half-century ago, people myopically “muddle through” the challenges, the conflicts, and the

trade-offs they face, doing the best they can in service of whatever goals they have in mind—

not always nobel ones—and contending with other competing and orthogonal interests and

actors along the way.8 The aggregate results of these dynamics, however unglamorous and

however imperfect, are the social and regulatory institutions that shape our lives—and the

lives of so many other creatures on the planet. That means that if we want to understand

how people respond to and grapple with pressing social and environmental problems, we have

study the emergence and development of these flawed responses, no matter how unsatisfying

or contradictory they may seem.

A study of the emergence of ecological offsetting, then, offers a window not into how

environmental crises ought to be solved (In whose view? To serve whose interests?), but how

such problems are actually “solved,” as they are contested and disputed and wrangled with

in particular social contexts and at specific historical moments. It follows straightforwardly

that I did not pick ecological offsetting as a site of inquiry because it is a revolutionary

institutional innovation that promises to halt the denigration of habitat and stop the loss

8Lindblom (1959)
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of animal life on Earth. Far from it. Ecological offsetting is a clearly compromised attempt

to address pressing environmental problems in a world where fallible actors with limited

capacities confront other imperfect actors and, constrained by particular organizational,

institutional, and historical contexts, try to work out how to address the challenges and

problems that they face—including not just protecting habitat and species, but promoting

economic growth, growing a community tax-base, maintaining working professional rela-

tionships with colleagues, and on and on. The institutional results that develop out of such

complex and contested social terrain aren’t perfect, but they are deeply human and thus

deeply important: they are the real and the flawed policies and rules and “ways of doing

things” that actually structure social and ecological life. These are also the institutions that

provide the foundation and the starting point at any given moment in history for new and

always evolving struggles to recreate and reorganize social life in slightly novel and different

and maybe even better ways.

So this dissertation is most certainly not a study of utopian social or environmental

engineering. Nor is it a call to begin such a project. It is instead a study in the convoluted

work of real people embedded in real organizations and governments muddling through an

environmental crisis, as contentious politics, history, culture, and administrative organiza-

tion messily shape and constrain that process all along the way.

There is an important implication of this approach that I must be clear about from the

get-go. The central question I ask and answer in the coming pages is emphatically not, does

ecological offsetting work—at least not in a straightforward interpretation of that inquiry.

To be sure, this is an important question. But reducing its answer to a binary “yes” or “no”

would be to fall prey exactly to the folly of believing that people can craft perfect solutions

to social and environmental problems, and that ecological offsetting either is or is not one of
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them, with the potential to either resolve some of the most fundamental conflicts between

economy and ecology of our time—or the potential to merely paper over them.

I try to steer clear of this kind of hubris. Instead, I use the case of ecological offsetting

in Germany and the United States to ask and answer a broader question: how and why

does one particular “solution” to a pressing social and environmental problem emerge and

become institutionalized in the first place, with implications, in this globalized world, for

the diffusion of that solution across the planet?

Understanding this more basic process of institutional emergence and change offers

a different and perhaps further reaching set of lessons on how and why real policy change

happens and how real regulatory institutions get built. Such a focus offers insight into the

construction of environmental policy and regulatory institutions more generally, with an eye

towards developing a broader theoretical account of how and where and under what condi-

tions different kinds of (environmental) policy are likely to emerge; how institutional and

regulatory change works more generically; and what this portends for the critical work of, as

it were, trying to thwart an alarming pattern of “biological annihilation” currently unfold-

ing across the globe. This is the deeply intricate and sometimes mundane—but critically

important—stuff this dissertation is dedicated to explaining.

For the practically and policy-minded reader, this research focus can be restated more

concretely. The empirical question is, if ecological offsetting is environmentally imperfect

and biologically insufficient, then why has it nonetheless emerged and thrived in countries as

different as the United States and Germany, and now begun to diffuse around the world? The

general answer that follows is that “solving” environmental problems, including habitat loss

and species extinctions, is not at all a matter of simply implementing technical, economic,

and ecological best practice in the name of conservation. Rather, the essence of the findings
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presented herein is that the absolutely essential work of addressing major environmental

problems—or any set of “wicked”, hard-to-solve problems, really—is deeply social in the

most expansive interpretation of that word, conditioned and also constrained by history,

power, and politics in ways that pattern how any given actor or coalition can create and

implement “solutions” to the environmental problems we all face. And so, under such

constraint, we all muddle through the world, slowly and often unintentionally building new

and imperfect regulatory institutions along the way.

To be clear, my aim is not to discredit utopian or revolutionary thinking. Very much

to the contrary, I believe we need this kind of critical and imaginative work now as much

as we ever have. Such interventions, after all, provide the grist for forward-looking social

change. But developing such critiques and outlining alternative social arrangements is not

my project here. My aim is rather to illuminate and explain the conflicts, contentious

dynamics, and compromises that contort, water down, and transform attempts to solve

social and environmental problems in specific social and historical contexts, most certainly

doing some good along the way, but also inevitably falling short of stated goals, and always

both emerging from and creating anew a slew of unintended consequences.

So the challenge I take up is not to outline and then develop a plan for executing

a perfectly designed policy (or revolutionary) scheme to ensure the continued survival of

the roughly 55,000 vertebrate species on planet Earth. It is rather to understand how and

why much more modest, myopic, and emergent means of social organization develop and

change in ordinary life, very much including all the messy and imperfect compromises that

are introduced and that develop along the way. That is why I picked ecological offsetting as

a site of social scientific inquiry: because, like most everything in social life, it has emerged

from unexpected places and while, at least according to its advocates, it reaches for a better
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world, it clearly falls well short. In so doing, though, ecological offsetting gives us a chance to

understand how and why such flawed regulatory institutions emerge and change; to therefore

understand how and why such imperfect (and, at this moment in history, market-oriented)

regulatory institutions are so common; and to explain how and why such institutions are...

well, why they are so imperfect.
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CHAPTER 1

Paradoxes and Puzzles in Economies of Nature

Not far to the west of Frankfurt, just downstream from the confluence with the Main River,

the mighty Rhine winds north through a gorge of emerald-green blanketed shale and sand-

stone. Sweeping ridge lines spill out into long, steep slopes that pour down to water’s edge,

punctuated by vertical outcroppings topped with castles looming over valley villages at each

bend. Summertime tourists scoot along by train, car, ferry, and by bike, stopping along the

river’s banks to enjoy old vistas and to sip on wine. Wall lizards dart in and out of terraced

stones that hold up centuries-old vines along the hillsides. The river ambles on, twisting

from its alpine headwaters towards the North Sea.

There is no immediately obvious reason why this bucolic spot would be the one where

social-environmental conflicts between land development and economic growth, on the one

hand, and nature protection, on the other, would bubble over into a small-scale crisis of

governance. But bubble over they would, spurring environmental regulators and bureaucrats

to experiment with new ideas and new approaches to environmental regulation, and nature

protection more specially—ones that would eventually trickle out across all of Germany and

begin to influence nature protection policies across Europe and around the world. In the

early 1990s, this quaint region along the Middle and Upper Rhine was the place where a

transformative and market-oriented form of environmental regulation would develop. It is
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the place where a new economy in nature itself was born.

The name of the institutional innovation was the “eco-account” (Ökokonto), or the

practice of “eco-accounting.” The term itself—perhaps especially in its native German—

synthesized ecological and economic concepts, dimensions of modern social life often under-

stood to be at odds, but linked linguistically through their common Greek root oikos, or

home, and referring to its management and upkeep (“economy”), or the wholistic study of

the lives within it (“ecology”).1 Still, the notion of something called an “eco-account” sits in

rather awkward tension with itself. Ecology—the complex systems of interaction, reproduc-

tion, and evolution that make up intricate and biodiverse life itself—seems fundamentally

incommensurable with the cold calculus of modern market economies and rational “account-

ing,” so deeply abstracted, as these things are, from their origins in the management of a

household or the study of the lives within it.

And yet the eco-account, first pioneered in the valleys and rolling hills of small towns

and cities adjacent to the Rhine in the German state of Rheinland-Pfalz, aimed exactly to

make economy and ecology commensurate. The idea was—and remains—that communities

or individuals could “improve” and restore bits of nature here and there, on parcels of land

amidst the terraced vineyards, meadows, and forrest on the fringes of town. The ecological

“value” of those improvements would then be determined by the local nature conserva-

tion authorities. These quantified units of ecology, measured in an ecological currency like

“eco-points,” would then be “deposited” into a centrally administered “eco-account,” where

1The structure of German language lends itself to making up new words—to English speakers, often
comically long ones—and as it happens, the term “ecology” (Ökologie in German) was itself coined by
the German naturalist and biologist Ernst Haeckel in 1866. It may be worth noting that Ökologie is less
obviously connected to the German word Wirtschaft than the English equivalent, economy. Still, Wirtschaft
refers to something like “the entire collectivity of activities of ‘hosts’ or husbands or heads of households,”
which is quite similar to the root concept of the English word “economy” as meaning “the management of
the household.”
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Introduction

Figure 1.1: Pamphlet cover promoting and explaining eco-accounts in the county of Siegen-
Wittgenstein in the state of Nordrhein-Westfalen, c. 2012. Title and sub-title text reads, “Eco-
accounts in the county of Siegen-Wittgenstein: Early compensation and replacement measures.”
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ecological “savings” would accumulate.2 Then, when builders and especially town plan-

ners proposed new building projects, they could “debit” eco-points from the eco-account to

help meet legally-imposed requirements to “offset” for harm to nature caused by building.

Builders themselves, including cities and towns, would be charged a fee—real money—for

each unit of ecology debited from the eco-account. The more nature a community improved

and restored in its environs, the more units of nature it would have available for offsetting

the ecological impacts of land development projects, and the easier it would be to approve

building projects while still protecting nature (figure 1.1). Further, the fees communities

and cities charged for the eco-points in their eco-accounts would help them recoup the cost

of improving and restoring degraded ecosystems in the first place. The eco-account, in ef-

fect, institutionalized a tax on land development to pay for nature protection. Or, if private

individuals instead of public agencies voluntarily created eco-points on their own land, and

then sold them to individuals or agencies needing offsets, they could profit from protecting

nature.

In mid-1994, when the first official eco-accounts came online, the Social Democrat

Minister of Environment in Rheinland-Pfalz, Klaudia Martini, declared a political and

policy victory: “For cities and communities the path is now open to an ecological, practical,

and flexible [approach to] land management,” she proclaimed. “The new regulation creates

incentives for ecological protection.”3 Bureaucrats and regulators in Rheinland-Pfalz had,

in effect, constructed a new economy in nature.

2Experts and scholars of eco-accounting in Germany will recognize an over simplification here. As eco-
accounting has spread across Germany, most organizations do, indeed, use an eco-point-based currency of
nature. (Specific systems vary widely; see Bruns (2007) for a detailed study of these systems.) Rheinland-
Pfalz, however, has stubbornly stuck to a more qualitative method of assessing impacts and offsets to nature,
arguing that this gives environmental regulators more discretion and allows them to better match ecological
impacts to offsets. I simplify to the case of eco-points to maintain explanatory parsimony and generality. It
is also worth noting that interviews conducted during this study, in 2015 and 2016, indicate Rheinland-Pfalz
itself is moving towards a points-based approach.

3Page 3, May 26, 1994 issue of Rhein-Zeitung.
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* * *

Nine-thousand kilometers away, across half a continent, an ocean, and continent once more,

the sun peeks over the rugged spires of the Sierra Nevada, spilling golden beams into Cal-

ifornia’s Central Valley. Long rays of light push down on blankets of white fog, gently

levering blue sky towards the ground as dawn turns to mid-morning. Between rice patties

and drained wetland swamps, along flats where now-extinct California grizzly bears once

teetered on two legs to peer over the seedy heads of golden grasses, contractors and machine

operators set lunch boxes in cool shade and get to work. Houses have to be built; suburban

subdivisions promise American dreams to new homeowners—and plenty of profit to land

developers.

This region, amidst creeping suburban sprawl and within the undulating grasslands

on the outskirts of Sacramento, about 100 miles east of San Francisco, is where another

and nearly simultaneous regulatory transformation began, also roughly twenty-five years

ago, and also focused on building a new economy in nature. The idea this time was

more awkwardly named—species conservation banking—but the similarities to German eco-

accounting were—and remain—uncanny.

Discussions of this regulatory approach began in earnest in California in 1992, al-

most exactly the same time that similar but independent conversations were unfolding in

Rheinland-Pfalz. The first official species conservation banks were approved in late 1994 and

early 1995, near Sacramento and San Diego, respectively, just as the first eco-accounts were

coming on-line in the Rhine Valley. And species conservation banking worked from the same

exchange-based, market-oriented logic that eco-accounting did. In addition to protect bits

of nature in and around development projects themselves (as was done in Germany, too),
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builders and agencies could now set aside larger tracts of land in other locations where they

restored and “improved” ecological systems, including establishing populations of endan-

gered species. These “banks” of endangered species habitat could then sell units of ecology

called “species credits” (like eco-points) to land developers who were required by environ-

mental regulators to “mitigate” (that is, to “offset”) the harm their building projects caused

to existing species or habitat nearby. Species credits could then be slowly “debited” from

these “banks” of protected habitat as needed to satisfy offsetting requirements, in order to

make sure that “unavoidable” harm to endangered species habitat wrought by land devel-

opment was “made up for” with ecological improvements in nearby areas. Further, and just

like eco-accounting in Germany, forcing land developers to pay for species credits provided

a means of effectively taxing land developers to pay for ecological restoration work—and

as a means of dissuading them from harming particular kinds of habitat in the first place.

Vernal pool fairy or tadpole shrimp habitat credits could, after all, sell for over a half-million

dollars per acre; valley elderberry longhorn beetle (VELB) habitat credits generally sold for

much less, but could still fetch on the order of tens-of-thousands of dollars per acre (figure

1.2).4 Not only did charging developers for offsets generate private revenue to pay for nature

protection, it made it very expensive for land developers to harm certain kinds of nature.

Just as was the case with eco-accounting in Germany, species conservation banking

instantiated a new and distinctively market-oriented form of environmental regulation that

was beginning to sink its roots in the United States, and in California more specifically. A

new economy in nature had once again been born.

4Estimates based on news reports, public records, and interviews with conservation bankers and reg-
ulators. For fairy (and tadpole) shrimp examples, see “Madera Pools Restoration and Mitigation Site,”
California Department of Transportation (2011), as well as Sunding et al. (2007, p. 13) and Lamb (2007).
For VLEB examples, see “Letter to Recreation and Parks Commission,” Department of Regional Parks
(2008), and “Agreement for Sale of Mitigation Credits by Stillwater Plains Mitigation Bank, Inc.,” Tehema
County Board of Supervisors (2008).
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Figure 1.2: Advertisement for species offset credits in California, c. 2016.
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Big Questions, Small Cases

As environmental policy goes, eco-accounting in Germany and species conservation banking

in the United States are not especially well-known. These relatively new market-oriented

forms of nature protection are not heavily studied or loudly debated. Like most of public

policy, discussions about these institutions tends to be relegated to drab and cluttered offices

lining the anonymous halls of government bureaus, or to unfold in generic hotel conference

rooms among a handful of practitioners and near-sighted academics. I know: I’ve been party

to these acronym-littered conversations many times myself—more times than I might like

to admit.

But if the cases of eco-accounting in Germany and species conservation banking in

the United States are themselves in some senses “small,” then the questions these peculiar

institutions provoke are decidedly big. To begin with, the two cases prompt us to ask,

how can one build an economy or a “market” in complex, biodiverse life itself, the way

bureaucrats and policymakers did in both Germany and the United States? Less abstractly,

why did this happen in these two nation-states, basically independently but in such striking

historical parallel? More broadly, how and why do new and novel forms of environmental

protection emerge and change, particularly now, as the landmark legislative achievements

of the environmental movement—the Endangered Species Act of 1973 in the United States,

for example, or the Federal Nature Protection Act of 1976 in Germany—fade ever-deeper

into the past? How and why have so many of these reforms taken on market-like and

broadly “economic” features, from eco-accounting to emissions trading?5 Taking a step even

5For (mostly critical) studies of market-oriented nature protection policy, see M. M. Robertson (2006),
Lave (2012b), Büscher, Dressler, et al. (2014), and Dempsey (2016); for more policy-oriented accounts, see
Carroll et al. (2009) and Gardner (2011). For emissions controls examples, see Tietenberg (2006), Bailey
et al. (2011), Meckling (2011), and Meckling and Jenner (2016). For fisheries, B. Mansfield (2004), B.
Mansfield (2007), and Rudel et al. (2011).
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further back, how and why do these processes of regulatory and organizational marketization

unfold more generically? What can the answer to that question teach us about processes of

institutional emergence and organizational change more abstractly, outside of any specific

case or trend at all?

These are big questions—questions far bigger than one might expect to arise from

peculiar markets in eco-points and valley elderberry longhorn beetle credits in Germany

and the United States. To be sure, German eco-accounting and U.S. species conservation

banking are particular; any study with such a focused empirical scope will confront challenges

of generalizability and questions about broader applicability. It is not easy to make the leap

from observing the development of esoteric exchanges in money for nature, to making claims

about marketization and institutional change in general. The challenges of linking concrete

empirical observations to broader theoretical claims are substantial. For a review of the data

that I use to do this explanatory work, see appendix A1.

And yet the big questions above are the founding questions of this dissertation. This is

a study of regulatory marketization, of institutional change, and most basically, of the ways

that unlikely reformers—government bureaucrats, in large part—can create and drive ahead

new forms of environmental protection, however imperfect, in a political-ecological world

where conflicts between economy and ecology are more acute than ever. As it turns out,

German eco-accounting and U.S. species conservation banking are not just useful for delving

into these questions. These two case are, as I will show, uniquely well-suited for revealing

the ways that new markets in nature and new forms of environmental protection come to be.

Particularly given their relatively independent emergence—and please see appendix A2 for a

discussion of what “independent” means in this context—setting the specificity, complexity,

and peculiarity of each of these two cases in comparative relation offers the chance for a
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thoroughgoing analysis of how and why environmental reform proceeds in an era of markets,

an era of austerity, and at a time when environmental concern nonetheless remains high.

More abstractly, the cases give a sociologist a chance to theorize how and why regulatory

and policy marketization proceeds more generally, and offers a platform for investigating

how and why institutional and organizational change unfolds quite generically.

This latter question, on the problem of institutional and organizational emergence and

change, is one of the most basic and confounding in social science and sociology in partic-

ular. After decades of theorizing institutional replication, diffusion, and overall “sameness”

(“institutional isomorphism,” as sociologists label it), analytical attention has finally turned

decisively towards understanding how and why social institutions emerge and change, which

of course they do continuously, albeit sometimes quite slowly.6 Nowhere could this question

be more important than in the context of understanding how and why new forms of en-

vironmental protection come to be, or why particular institutional-regulatory trends—like

marketization—come to dominate public policy when and where they do, often even when

the “performance” of these approaches is decidedly lackluster. So while the historically-

grounded comparative analysis of German eco-accounting and U.S. species conservation

banking that follows may not lay claim to some universalistic “Truth,” it does provide a

robust intellectual foundation for a powerful, transportable, and surprisingly unconventional

framework for addressing the basic and pressing question of how and why particular “ap-

proaches” to organizing social life—social and regulatory institutions—emerge when and

where they do, and why, especially in the case of environmental policy, these forms are

6For important works that have made moves in this direction—although not all in the same subfields or
using the same approaches—see e.g. Zald and Berger (1978), Clemens and J. M. Cook (1999), Rao, Morrill,
et al. (2000), J. L. Campbell (2004), Schneiberg and Clemens (2006), Bartley (2007), Schneiberg (2007),
Streeck (2009), J. L. Campbell (2010), King and Pearce (2010), Mahoney and Thelen (2010), John Frederick
Padgett and Powell (2012), Fligstein and McAdam (2012), Delbridge and Edwards (2013), and Mahoney
and Thelen (2015). Most recently, see Mark Granovetter (2017, esp. chs. 5 and 6).
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increasingly market-oriented.

The PICC Approach: An Overview of the Argument

To be absolutely clear, the founding logical and empirical premise of my argument is simple:

U.S. species conservation banking and German eco-accounting are two extremely similar ex-

amples of market-oriented environmental policy that emerged in historical parallel but not

as a result of direct diffusion.7 Setting the cases in comparative relation thus offers an un-

usual opportunity to identify the common factors that seem to have driven those emergence

processes, as well as to pinpoint essential cross-national differences that explain case-specific

peculiarities. Situated within a broader explanatory framework, the findings from this oth-

erwise quite particular comparison thus promise insights into much larger sociological—and

also ecological—issues, like understanding the origins of environmental policy and protec-

tion, regulatory marketization, and institutional and organizational change more generally.

I call the theoretical framework that I use to understand the empirical cases—and to

extend beyond them—the Power, Institutions, Contention, and Context (PICC) approach.

Offering this name is entirely superficial, but it does provide an orienting shorthand for the

key analytical foci of my way of thinking.

Foundational to this approach are the “P” and the “I” in PICC. My entire argument—

everything in the pages that follow—links back directly or indirectly to understanding the

relationship between social power on the one hand, and social institutions, on the other. I

7Asserting some sort of ontological independence between cases like these is, at the very least, bound
to raise eyebrows. I address this concern comprehensively in the methodological appendix. In brief, I
fully acknowledge that no two cases in the contemporary world—and especially not cases embedded within
highly developed political, ideological, and economic allies like the United States and Germany—are truly
independent. But I also find no evidence of direct diffusion between cases until very recently, and even that
is extremely minimal. I therefore maintain that it is reasonable to argue that the specific institutions I study
here did, indeed, emerge ‘independently’ (scare quotes very much in operation) in Germany and the United
States.
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define social power as the ability of one actor to get another to do something that she might

not otherwise do. I define institutions simply as particular and patterned ways of organizing

human social and economic activity—“ways of doing things,” in short.8 With these two

definitions in mind, four premises about this relationship between power and institutions—

and regulatory or governance institutions in particular9—form the logical backbone of my

approach.

First, I assert that regulatory and governance institutions, including environmental

protection, are most basically about wielding social power—again, getting people or orga-

nizations to do things that they might not otherwise do. Second, I also assert that there

are analytically differentiable dimensions of social power that are not equivalent. Third, it

follows that different approaches to regulation and governance—different kinds of regulatory

institutions—can therefore be distinguished in terms of the different ways they crystalize

these different dimensions of social power. Fourth and finally, understanding the emergence

and development of particular forms of regulation in specific times and places, including

market-oriented environmental policy, is therefore at its core a project of explaining how

and why particular crystallizations of social power emerge and change when and where they

do.

The fourth and last premise is really the crux of the argument, but the first three

premises provide its theoretical foundations. This way of thinking builds on insights by

8I draw here on foundational work by Jepperson (1991) and Clemens and J. M. Cook (1999).
9Some readers may understand “regulation” in a quite narrow sense of “authoritative rules often accom-

panied by some administrative agency, for monitoring and enforcing compliance” (Jordana and Levi-Faur
2004, p. 3). I use the term more broadly, not quite to refer to all mechanisms of social control, but as the
set of activities and practices (institutions) used by public and private actors to shape and control human
economic—and therefore also “ecological”—action. In a departure from much of the literature, then, I treat
the terms “regulation” and “governance” synonymously unless stated or clearly implied otherwise. For ref-
erence, my definition of regulation is somewhere between the type II and type III meanings offered Jordana
and Levi-Faur (2004); a key difference is that I fully allow private actors, not just the state, to play a role
in creating and enforcing regulatory institutions.
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founding sociologist Max Weber, who pointed out that among other ways, social coercion

and control—the essence of regulation—often works in two “diametrically contrasting” ways:

“authoritatively,” by way of direct commands; and “economically,” by way of what Weber

called “domination by a constellation of interests.”10 The foundation of my approach, and

the essence of the “Power” and “Institutions” elements in PICC, is that a large fraction of

the variance in the structure and organization of economic and environmental regulatory

institutions can be explained by considering these two dimensions of social power: that, at

the theoretical core, many regulatory institutions can be understood as nothing more than

distinctive combinatorial crystallizations of authoritative and economic dimensions of social

power. Some regulatory institutions, like outright bans on hazardous substances, control

behavior by way of authoritative power. Others, like voluntary sustainable forestry certifi-

cation programs, work almost entirely by way of economic power: these forms of regulation

shape and control economic and ecological action by creating morally and economically col-

ored “situations” that incentivize—but do not compel—actors to take some actions but not

others.11 Still other regulatory institutions, like ecological offsetting, seem to hybridize these

approaches, compelling actors to enter a market in bizarre commodities like eco-points or

species credits, but then relying on the dynamics of market exchange itself—producing and

selling and buying fungible units of ecology—to shape and control human relationships with

nature.

So we can make distinctions between different “kinds” of economic and environmen-

tal regulation depending on how these institutions differently crystalize authoritative and

economic dimensions of social power. It follows directly that the emergence of new regu-

latory forms is, on some level, really just a process of shifting and remaking these power

10M. Weber (1978, pp. 943-948)
11For extensive discussion of forest certification programs in particular example, see Cashore et al. (2004),

Bartley (2007), and Bartley (2018).
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crystallizations—of moving from, for example, a primarily authoritative form of social con-

trol to a more economic or marketized one, for instance. This is just a restatement of the

fourth of the four premises above.

But if the emergence of new forms of regulation is really about shifting and remak-

ing crystallizations of social power, then you can bet that these change processes are con-

tested and thus broadly political. Here we move from the “P” and the “I” to the first

“C”—contention—in PICC. Organizationally and institutionally privileged actors after all—

dominant firms, industry and market incumbents, interest groups—will typically resist re-

configurations of social power that differently control their action and that might, for ex-

ample, undermine business models or cut against central moral or ideological commitments.

Less privileged social and economic actors, meanwhile, will often push for such institutional

and regulatory changes. It follows that stabilized and routinized—that is, institutionalized—

regulatory approaches must therefore represent something like settlements12 to these social

conflicts over how to organize and control—that is, how to wield power over—human eco-

nomic and ecological activity. Institutional change, then—at least in the context of economic

and ecological regulation—is inherently political, and usually contentious: it is basically a

process of struggling over “how things are to be done” and then somehow settling on new

ways of doing them.

But this theoretical account needs one more very important element. As any historical

sociologist, institutionalist, or organizational theorist will quickly point out, these conflicts

and their institutional settlements do not unfold in a social vacuum; they develop instead

12In using the term “settlements,” I am drawing on the work of e.g. Bartley (2007) and more recently,
Fligstein and McAdam (2012, p. 92), who understand a settlement as “a stable consensus regarding rules
of conduct and membership criteria that routinize interaction in pursuit of common aims.” I am less sure
settlements entail actors pursuing “common aims”—opposing aims seem common; think of settlements
negotiated between laborers and capitalists, or polluters and environmentalists—but such compromises do
represent “a stable consensus regarding rules of conduct... that routinize interaction.”
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in particular moments in history, when specific ideas and concerns are more or less salient,

and within specific organizational and cultural contexts—what some sociologists think of as

“fields”13—that structure social conflicts in semi-predictable ways. The contentious politics

of regulatory change, therefore—and here is the last “C”—context—in PICC—is contingent

not only on the relative power of the actors involved in these conflicts,14 but also on both the

broader political-ideological milieu and the specific organizational structures and cultural

contexts it unfolds within. These context-specific features act as crucial constraints on how

and in what ways extant crystallizations of social power are rearranged and remade in a

given time and place, and therefore when and where different kinds of regulation are more

or less likely to emerge.

So different “kinds” of regulation can be characterized in terms of the different ways

they use social power to organize and control human economic and ecological activity.

Changing those power configurations is bound to be conflict-ridden and contested; explaining

the process of institutional emergence and change, therefore, is always a matter of explaining

the ways patterns of conflict and settlement reconfigure and remake these crystallizations of

social power. Historical, cultural, and organizational contexts shape those patterns of con-

flict and settlement. In a nutshell, if we want to explain how and why a given environmental

or economic regulatory institution emerges when and where it does, therefore, we need to

13Here I am hewing most closely to notion of a “strategic action field” as invoked by Fligstein and McAdam
(2012), but see also Bourdieu and L. J. D. Wacquant (1992) and Martin (2003).

14There is an incredible variety of literature discussing how social power influences political contention
and politics and governance more specifically; in sociology and political science, the pluralist-elitist debate
between the likes of R. A. Dahl (1961) and Mills (1956) (and later Domhoff (1967)) may be the most well-
known engagement with questions of power in politics. Like most sociologists and political scientists, I take
as an axiom that power differentials—differences in the ability change or steer the behavior of others—
structure political and policy conflicts; Perrow (2014, ch. 8, esp. pp. 258-265) offers a nice summary of
my view on power as it relates to contentious politics and organizational change, and which is implicit
throughout this dissertation. For further discussion of power as a concept per se, see Lukes (2005), or, for
an illustration of how power can enter into social-historical analysis of institutional change, Mahoney and
Thelen (2010, esp. pp. 7-14).
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do basically three things: 1) identify the institution’s characteristic crystallization of so-

cial power—that is, identify “how” it controls economic and ecological behavior; 2) identify

some prior crystallization of social power at an earlier point in time; 3) explain how and why

historically, culturally, and organizationally-mediated conflicts and settlements reconfigured

power such that the initial regulatory institution “moved” from the starting point (2) to the

ending point (1).

This pithy summary should not be mistaken for some sort of linearly reductive model

for predicting regulatory or institutional change. The contentious politics that drives ahead

reconfigurations of regulatory power is dynamic and multivalent. Complex interactions

between many actors, including formal and informal organizations, all acting with limited

foresight, bounded rationality, irrational beliefs, and cultural as well as esoteric, individual

predilections, muddy the causal waters considerably. Indeed, the future results—if not the

stated goals—of such conflict are often unknowable to both the participants in these conflicts

and their observers, like me; even well-planned patterns of action and carefully devised

strategies lead to unintended consequences that in turn provide the grist for new iterations

of conflict and compromise that evolve out of what are, in effect, unpredicted starting points

for the next round of contention and change. In essence, relatively clear-cut reconfigurations

of social power may explain regulatory changes (these shifts in social power will become

clearer in chapter 2), but that does not mean that the causes of those reconfigurations

can themselves be easily be predicted or straightforwardly explained. Understanding how

and why specific institutions emerge and change in particular times and places is messy

social-historical work.

Still, by identifying the ways that different forms of regulation differently wield social

power to shape human and organizational behavior, and then linking those crystallizations
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of power to these historically specific, organizationally-conditioned, and culturally-refracted

patterns of political contention and concern, we have a powerful and parsimonious framework

for explaining when and where different kinds of regulation emerge when and where they do.

Focusing our analysis only slightly further, we can use this approach to explain when and

where marketized forms of environmental regulation in particular are likely to emerge, like

in the case of eco-accounting in Germany and species conservation banking in the United

States.

Markets as Regulation: A Global Trend

But why bother trying to explain these patterns of institutional and organizational change,

and regulatory marketization more specifically? I use that term—marketization—to refer to

a shift towards using incentives, price signals, and systems of exchange more broadly as tools

for managing and controlling human and organizational behavior, including our collective

relationships with the natural environment. But should we care? Does this matter? Are

species conservation banking in the United States and eco-accounting in Germany anything

other than esoteric, one-off cases of building new economies in nature? Or is something

larger and more consequential afoot?

Expanding Economies in Nature

My answer is unequivocal: something larger and more consequential is afoot. When species

conservation banks first appeared in California in the mid-1990s, this approach to nature

protection was essentially unheard of around the world. Now, in 2018, there are over 1,400

market-like species and also wetland “banks” in the United States that sell either endangered

species credits or wetland credits (just like species credits, but units of wetland habitat) or
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both. These and similar entities cover over 1,000,000 acres in the United States15—more

than the entire state of Rhode Island—and generate between $2 an $4 billion dollars worth

of exchanges in ecological offset credits annually.16 Comparable national level statistics do

not exist in Germany, but eco-accounts there are thought to number in the several thousands

(perhaps approaching 10,000—nearly every city and town uses one, and eco-accounts also

exist outside of municipal contexts, for example, in county-level administrations).17 Given

this, it is not unreasonable to estimate that German eco-accounts and other pre-existing

ecological offsets have cumulative ecological “deposits” that cover on the order of 1 out

of every 100 hectares in all of the Federal Republic.18 Bizarre as these markets in nature

may seem to us at first, they are now deeply embedded in U.S. and German economies and

environmental-regulatory practice.

Moreover, species conservation banking and eco-accounting are just two particular

instances of increasingly ubiquitous market-oriented approaches to addressing environmental

problems. Those problems, of course, are monumental. As detailed in the preface, we find

ourselves amidst what seems to be the sixth mass extinction in all of Earth’s history, with

entire species—not just populations or individuals—being lost at rates not seen since the

disappearance of the dinosaurs.19 The case-specific causes of these declines for any given

15Source: Army Corps of Engineers Regulatory In-lieu fee and Bank Information Tracking System
(RIBITS), which reports 1.02 million acres of land protected in wetland mitigation banks, in-lieu fee pro-
grams, species conservation banks, and similar off-site offset sites as of October, 17 2016.

16Ecosystem Marketplace (2011)
17Wende et al. (2005) and Mazza and Schiller (2014)
18Allow us to use Bavaria as an example. In March of 2017, the Bavarian state environmental ministry

catalogued offsets covering roughly 25,000 hectares. These state-level statistics do not include county and
city-level offsetting sites, and environmental professionals interviewed for this study suggested that 60 to 80
percent of land development activity (and thus offsetting) is authorized at this local level. The Bavarian
state-level totals thus likely represent between 20% and 40% of all offsets in the state, suggesting a true offset
area of between 62,500 and 125,000 hectares. Bavaria covers 7.055 million hectares. Thus, it is reasonable
to estimate that between 0.9% and 1.7% of total land area is taken up by ecological offsets. Bavarian data
come from Bayerische Landsamt für Umwelt, Referat 53, as of March 31, 2017.

19Ceballos, Ehrlich, and Dirzo (2017) and Ceballos, Ehrlich, Barnosky, et al. (2015)
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species are complex and contested, but at the root, the reason for the wholesale threat faced

by life on Earth is simple: human beings, and perhaps especially affluent ones like me (and

probably you), whose lifestyles are disproportionately unsustainable, are gobbling up and

polluting more and more land and resources, leaving other flora and fauna—and increasingly

ourselves—in peril.

Enter marketization as a global policy and regulatory trend. In this specific context,

at this moment in history, when, collectively, human beings cannot seem to do anything if

not expand their global ecological footprint and resource use, but when, at the same time,

we are also increasingly aware of the negative and perhaps even catastrophic effects that we

seem to be having the world’s ecosystems and organisms—at this moment, market-oriented

systems of resource management and pollution control seem to hold some sort of special

appeal for attempting to address the crushing ecological problems we all face. At least, a

reasonable observer might reach this conclusion after taking stock of the accelerating political

and administrative popularity of market-oriented regulatory schemes. Eco-accounting in

Germany and species conservation banking in the United States are cases in point.

Eco-accounting and species conservation banking, though, are but two first-instances

of this marketized approach to “protecting” nature; each of these institutions now acts as

models for similar approaches around the world. The German model of eco-accounting is

being considered carefully as a model for an ecological offsetting policy throughout all of

Europe.20 Japan has also moved towards adopting a similar system.21 So has China.22

Most Australian states have adopted some kind of “biodiversity offsetting” program at least

20McKenney and Kiesecker (2010) and Mazza and Schiller (2014)
21ITO et al. (2010) and Tanaka and Kobatake (2015)
22Tan et al. (2014)
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partly inspired by the American model.23 Brazil,24 Canada,25 Chile,26 Columbia,27 France,28

Malaysia,29 Mexico,30 the Netherlands,31 Peru,32 South Africa,33 and Sweden34 are among

the other nati.on-states where ecological offsetting is either in an advanced pilot phase or

is in common use. Importantly, and almost unbelievably, this diffusion around the world

continues despite the fact that assessments of ecological offsetting are almost uniformly

disappointing: time and time again, across national contexts, ecological studies comparing

intentionally built offsets to ecological reference data show that, in ecological terms, these

offsets do not fully compensate for harm to nature.35 Figure 1.3, for example, shows a

typical distribution of the ecological “performance” of offsetting sites (solid red) compared

with comparatively undisturbed reference sites (diagonal-shaded green); offsets clearly leave

a considerable amount to be ecologically desired.36 If nothing else, this evidence tells us

that building offsetting schemes that “work” in biological terms is a hard administrative and

ecological problem. It also presents us with a confounding question: if these market-oriented

23McKenney and Kiesecker (2010), Quétier and Lavorel (2011), and Maron, Bull, et al. (2015)
24McKenney and Kiesecker (2010) and Villarroya et al. (2014)
25Quigley and Harper (2006), Poulton (2014), and Smokorowski et al. (2015)
26Villarroya et al. (2014) and Silva (2016)
27Villarroya et al. (2014)
28Quétier and Lavorel (2011), Quétier, Regnery, et al. (2014), and Dauguet (2015)
29Brock (2015)
30Villarroya et al. (2014)
31Rundcrantz and Skärbäck (2003)
32Villarroya et al. (2014)
33Brownlie and Botha (2009)
34Rundcrantz and Skärbäck (2003)
35National Research Council (2001), Ambrose et al. (2007), Tischew et al. (2010), and Maron, Bull, et al.

(2015)
36Ambrose et al. (2007, p. 65). It is important to note that 75% of the sites in this study were so-called “on-

site” offsetting sites, not “off-site” offsets as is characteristic of species conservation (and wetland) banking
and eco-accounting, and that the authors did find that ecological offsets “at mitigation banks yielded slightly
higher, though non-significant average... scores than project-specific [on-site] mitigation.”The importance
of the difference between “on-site” and “off-site” offsets will become clear in chapters 3 and 4. In essence,
on-site offsets happen at the site of or directly adjacent to a land development project; off-site offsets can
be located remotely, usually within some specific geographic boundary (e.g. a habitat type, watershed, or
county). Using off-site offsets is central to developing a fully-fledged market in nature.
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Figure 1.3: Ecological performance of ecological offsets (reproduced from Ambrose et al. (2007,
p. xi)). Ecological scores are based on California Rapid Assessment Method (CRAM) field assess-
ments of N = 129 wetland offset sites and N = 47 reference sites, both throughout California.

approaches to nature protection don’t work especially well, then why do they continue to

march around the globe, as if they were a panacea to human-induced harm to nature?

And yet march they do. In fact, examples of this trend in marketization extend well be-

yond habitat-based offsetting schemes themselves. A vast literature documents the explosion

and diffusion of an incredible variety of “market based instruments” (MBIs) widely adopted

in environmental policy since about the 1990s.37 Among the more notable are emissions-

based cap-and-trade schemes, which impose some sort of upper limit on the emissions of a

given pollutant (a “cap”) and then rely on market exchanges (“trade”) in state-allocated

37See e.g. Golub (1998), Jordan et al. (2003), Wurzel et al. (2003), Jordan et al. (2013), and Meckling
and Jenner (2016)
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entitlements among the polluters in order to regulate the release of compounds like acid

rain- and smog-producing sulfur dioxide,38 ozone-destroying chlorofluorocarbons (CFCs),39

and greenhouse-effect-inducing carbon dioxide.40 Like ecological offsetting schemes, emis-

sions trading has seen only partial success. One of the earliest examples, the U.S. market in

sulfur dioxide credits, was widely regarded as a tremendous success; although not all emis-

sions reductions can be directly attributed to the market in emissions credits, sulfur dioxide

emissions have declined from over 17 million tons in 1980 to less than 1.5 million tons in

2016.41 Reductions in carbon emissions, by contrast, have been decidedly underwhelming;

the emissions reductions directly attributable carbon-based cap-and-trade schemes generally

struggle to register above negligible.42 Nonetheless, these market-oriented schemes increas-

ingly span the globe, stretching from California to Quebec in North America and from the

United Kingdom to China in Eurasia. The World Bank estimates that 36 nation-states

currently have or are scheduled to start carbon-based emissions trading schemes; another 24

schemes exist at sub-national levels.43 Nearly a quarter of all of the world’s carbon emissions

are now covered by some sort of carbon-pricing instrument (i.e. an emissions trading scheme

or carbon tax).

The use of markets and systems of exchange as regulatory tools is not even—indeed,

not at all—confined to strictly environmental examples. California uses a market in tradable

“zero emissions vehicle credits” to help subsidize the production of electric cars—as much a

38B. J. Cook (1988) and Ellerman, Joskow, et al. (2000)
39Hahn and McGartland (1988)
40Tietenberg (2006) and Meckling (2011)
41See e.g. U.S. EPA progress report on sulfur dioxide emissions. Available at https://www3.epa.gov/

airmarkets/progress/reports/emissions_reductions_so2.html#figure1. Last accessed May 19, 2018.
42The European Union Emissions Trading Scheme (EU ETS), perhaps the flagship example of a cap-and-

trade scheme, is a case in point. In an overall assessment, Branger Frédéric et al. (2014) summarize that
“abatement is real (though small), innovation is insufficient, competitiveness losses and carbon leakage did
not seem to take place, distributional effects have indeed been unfair, and fraud has been important.” For
similarly underwhelming performance reviews, see Ellerman and Buchner (2008) and Bel and Joseph (2015).

43World Bank (2016)
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piece of industrial policy as environmental regulation.44 A little known but analogous market

in ethanol credits plays a similar role in subsidizing the production of bio-fuel and especially

corn in the United States.45 Countries as diverse as Ireland, India, and Slovakia use state-

managed auctions, not administrative fiat, to allocate frequency spectra used for wireless

telecommunications.46 Global cities like São Palo, Tokyo, and New York use exchanges

in tradable “air rights” above buildings to fund and regulate urban development.47 Even

the provision of healthcare is increasingly organized through complex, state-fabricated and

managed markets—and not only under the Affordable Care Act (a.k.a. Obamacare) in the

United States.48 To be sure, state-directed and what we might loosely call “traditional”

or “command-and-control” forms of regulation remain central to the governance of polities

and economies around the world. But market-oriented regulatory schemes are increasingly

ubiquitous, in environmental policy and beyond. Markets, in short, are increasingly not just

objects of regulation and governance, but are evermore tools for regulating and governing the

way we humans live—that is, the ways we organize and control our economic and ecological

activity.

Puzzling Over Ecological Offsetting

The mere proliferation of marketized approaches to environmental and other forms of reg-

ulation is not the only reason to focus scholarly attention on these institutional changes.

Using markets as regulatory tools is also fraught with tensions and paradoxes somewhat

44See e.g. Collantes and Sperling (2008) or Bratvold and Cleaver (2017) for more technical details. To
get a general sense of this market, see the California Air Resources Board reports on zero emissions vehicle
credits, e.g. https://www.arb.ca.gov/msprog/zevprog/zevcredits/2016zevcredits.htm.

45Morgenson and Gebeloff (2013)
46Cramton (2002) and S. K. Vogel (2018)
47Alder (2015) and Schwartz (2015)
48Joumard et al. (2010) and Obama (2016)
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particular to these regulatory approaches—tensions that may be especially salient in the

case of environmental policy. Markets, after all, and economic activity more broadly, are

routinely cited as the central cause of environmental harm and destruction in the first place.

The influential conservationist and environmental ethicist Aldo Leopold, for instance, be-

gan his environmental manifesto A Sand County Almanac exactly by lamenting that “we

abuse land because we regard it as a commodity” rather than as a “community” to which

we belong.49 More recently, many social-environmental scholars have put capitalism per se

at the heart of environmental destruction and degradation, especially given the incredibly

tight linkages between our global, carbon-fueled market economy, on the one hand, and

climate change, on the other.50 This means that it is not at all unreasonable to ask, if the

dynamics of markets themselves are so profoundly linked to ecological harm—to the point

that modern economies seem to threaten the very existence of life on Earth—then how in

the world can we expect markets in things like carbon credits or eco-points to resolve these

major environmental challenges?

Economies in nature like the ones created by ecological offsetting or cap-and-trade

may also offend both our economic and our ecological sensibilities. Nature and ecosystems

are complex and more importantly they are singular, we may intuit;51 certainly dynamic

ecological systems cannot be produced and exchanged like bushels of wheat, tons of iron ore,

or boxes of the latest smartphone. Paying for eco-points or carbon credits created in one

location in order to “offset” destroying nature or emitting pollution someplace else, we may

rhetorically ask ourselves? If that is not a deal with the environmental devil, then what is?

49Leopold (2001 [1949], p. viii)
50Schnaiberg (1980), York, Rosa, and Dietz (2003), Jorgenson and Clark (2012), Jorgenson (2014), Dunlap

and Brulle (2015), Moore (2015), and Moore (2017)
51For an important discussion of the valuation of “singular” goods, like unique art, music, or prizes, see

Karpik (2010). Karpick does not consider the case of nature or ecology, but it is worth considering how his
arguments, which focus on the role of “judgement devices,” shaped by social networks, experts, and trust
in those judgements, might extend to the valuation of nature. See also Beckert and Aspers (2011, ch. 1).
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Scholars have made the same critique,52 including by way of the ecological studies already

mentioned, which conclude over and over that in practice, ecological offsets do, indeed,

perform worse than ecological reference sites.53

Beyond ecological concerns, we may also wonder how pricing ecological harm is possible

at all—or whether it is normatively desirable in the first place. How can one put a money

price on nature, we ? How can fairy shrimp credits fetch a half-million dollars while VELB

credits sell for only tens-of-thousands? Is one objectively worth more than the other? What

about an eco-point in Germany, or a panther habitat unit in Florida? What are those

worth relative to VELB and fairy shrimp credits? In assigning different money values to

these various creatures and ecological units, are we not asserting that some kinds of life and

biodiversity are more valuable than others? How can we make such judgements—and what

perverse outcomes might follow from this?

Such questions point to the ways that we may find market exchanges in such “peculiar

commodities”54 to be morally troubling, just as paying money for love or intimacy or human

tissues may also strike us as somehow “wrong.”55 The rhetoric of an influential conserva-

tionist is once again instructive: when John Muir waged his fight to save Hetch Hetchy

Valley from being dammed to supply water to San Francisco (figure 1.4), he notably did not

argue that this pristine, glacially sculpted valley in the Sierra Nevada, just northwest and

nearly as stunning as world-famous Yosemite Valley, should be saved because it was worth

ten million or ten billion or even ten trillion dollars. Quite the opposite: Muir railed instead

52See e.g. Maron, Hobbs, et al. (2012), Quétier, Regnery, et al. (2014), and Maron (2015).
53See again National Research Council (2001), Brown and Veneman (2001), Ambrose et al. (2007), M. M.

Robertson and Hayden (2008), Tischew et al. (2010), and Maron, Bull, et al. (2015).
54Fourcade (2011)
55For sociological accounts of the development and operation of these especially unusual and “peculiar”

markets, see e.g. Zelizer (1978), Zelizer (2000), Healy (2006), Almeling (2007), and Quinn (2008). For more
philosophical accounts (often reaffirming the “inappropriateness” of particular markets and exchanges), see
Walzer (1983, ch. 4); Radin (1996); Sandel (2013); and for the case of nature and ecology in particular,
Price (2004).
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Figure 1.4: Hetch Hetchy Valley prior to being dammed, c. 1905. Photo by Isaiah West Taber,
originally published in Sierra Club Bulletin, Vol. VI. No. 4, January, 1908.

against what he called “these temple destroyers, devotees of ravaging commercialism, [who]

seem to have a perfect contempt for Nature, and, instead of lifting their eyes to the God of

the mountains, lift them to the Almighty Dollar.”56

Like we might on a smaller scale when we think about the idea of buying and selling

eco-points or fairy shrimp credits, Muir objected to the very idea that nature could—or

should—be valued in dollars-and-cents terms. And as with concerns about the ecological

viability of offsetting, many others have since repeated this critique. In 2006, for instance,

a widely read and cited commentary in the journal Nature argued that “nature has an

intrinsic value that makes it priceless, and this is reason enough to protect it,” and that

56Muir (1912, Ch. 16)
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using economic logic to promote conservation implies, “that nature is only worth conserving

when it is, or can be made, profitable.”57 A pair of geographers more recently made parallel

arguments in the context of ecological offsetting in particular.58 A study of the development

of ecological offsetting gives us an opportunity to understand how such morally and ecolog-

ically fraught and deeply imperfect institutions have nonetheless become dominant forms of

environmental regulation.

And at last, in addition to these important moral-philosophical questions, there is

an analytical reason that studying these market-oriented forms of nature protection is

important—and that studying species conservation banking and eco-accounting in partic-

ular is unusually useful. The reason is that the parallel but largely separate emergence of

eco-accounting in Germany and species conservation banking in the United States is itself

remarkable and quite baffling for sociological and not only moral or philosophical reasons.

Germany and the United States are both highly industrialized, federalized capitalist democ-

racies, to be sure, and both have storied and influential environmental movements with long

and proud histories—all the more so, in the U.S. case, in California, where species conser-

vation banking first developed.59 Germany, for its part, contends for the title of “greenest

nation;” it is widely regarded as a paragon of “green” reform among highly industrialized

nation-states.60 Suffice it to say that environmentalism has been an important historical

force in both countries.

But as comparativists know all too well, the broad similarities of these two nation-

states essentially stop at this extremely high level of generality. At a lower and less superficial

57McCauley (2006, p. 28)
58Apostolopoulou and W. M. Adams (2017)
59Many readers will know of California’s environmental exceptionalism; the state is sometimes thought

of as more “European”—and perhaps German!—than “American” in terms of its environmental regulatory
regime. See e.g. D. Vogel (2012).

60Uekötter (2014)
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level of analysis, Germany and the United States are characterized by a sea of differences

that cut across political, institutional, cultural, and administrative domains. For instance,

scholars of comparative political economy have shown over and over that U.S. institutions for

regulating economic life are far more liberal and far less coordinated—that is, they involve

far less direct state intervention and control—than in Germany (or most other countries).61

These differences have deep roots in different trajectories of political development and man-

ifest in the present day as political economies very differently managed and organized by the

state.62 Influential scholars of German political economy, for instance, have labeled it, along

with Japan, as an instance of “non-liberal” capitalism,63 or at least “ordo-liberalism,”64

while the United States and its Anglo-liberal peers, like the United Kingdom, are usually

understood as paradigmatic cases of just the opposite: laissez faire economic liberalism,

where the state still helps create and manage markets by way of supporting and protecting

property rights regimes, but does not so centrally organize and control economic activity per

se.65 Countries of the latter sort, we might expect, like the United States, could be much

more prone to embedding markets into systems of regulation; countries of the former sort,

like Germany, to developing non-marketized (and therefore non-liberal) systems of control.

And yet broadly market-oriented systems of nature protection developed in both the United

States and Germany at around the same time, beginning in the early 1990s.

Cross-national differences like these have observable consequences relevant to under-

standing how and why particular institutional and organizational transformations occur

when and where they do. It is well known, for instance, that pre-existing administrative

61E.g. P. A. Hall and Soskice (2001), Höpner (2007), and Thelen (2014).
62Esping-Andersen (1990), Streeck (2009), and Prasad (2012)
63Streeck and Yamamura (2001)
64Rieter and Schmolz (1993) and Bonefeld (2012)
65For the definitive account of the myth of truly liberal, laissez faire, “free markets,” see of course Polanyi

(2001), or more recently, Fligstein (2001b) and S. K. Vogel (2018). For a detailed discussion of the ideological-
philosophical differences between German and U.S. conceptions of economic liberalism, see Foucault (2008).
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and organizational structures used to manage and regulate the economy, which vary across

countries and may reflect different ideas about how to organize economic activity to be-

gin with, create institutional and organizational path dependencies that shape how policy

change moves forward in time.66 For example, researchers have observed widely different ef-

fects of administrative and economic liberalization in Germany and the United States, even

as both countries experienced similar macro-historical trends, like the (re-)embrace of eco-

nomic liberalism and public austerity—that is, neo-liberalism—that swept around the world

in the 1980s, 1990s, and 2000s.67 The basic point is that the same historical “input” does

not necessarily or even typically result in the same organizational or institutional “output”

when comparing across national or even sub-national units. So if similar macro-historical

trends—neo-liberalism, for instance—work themselves out in different ways in different con-

texts, then we are left wondering, why did the United States and Germany both develop

such strikingly similar market-oriented approaches to nature protection in the 1990s?

This puzzle of parallel emergence does not stop with national variations in approaches

to managing markets and organizing political economy. Environmental politics itself seems

to work quite differently in both countries. Scholars of environmental movements and his-

tory, for instance, have shown that the “openness” of the U.S. state to social movement

activism, particularly through the judicial branch, has created a comparatively adversarial

and increasingly partisan and divisive brand of environmental politics there. By contrast,

both the corporatist features of the German state and the openness of its legislative branch to

insurgent political parties, like the Green Party, seem to have helped create a comparatively

66Dobbin (1994) may provided one of the most elegant accounts of how culturally and nationally-specific
ideas about economic organizations shape (in his case) industrial policy, and then policy change moving
forward. For an extensive and illuminating discussion of path dependence, see Pierson (2004).

67See e.g. Cassell (2002), Prasad (2006), and Streeck (2009). For a more general discussion of path
dependency in the context of comparative political economy and institutional change, see Pierson (2004).
For further discussion of the ways that institutional-national context has mediated patterns of economic
liberalization, see Fourcade-Gourinchas and Babb (2002), Mann (2013), and Thelen (2014).
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consensual and moderate environmental politics in that country.68 Further, the creation

of policy-oriented knowledge—and thus ultimately public policy itself—also seems to vary

across the countries: in the United States, think tanks and advocacy organizations, not

policy experts and technocrats, seem to play a much larger role in shaping public policy

than is the case in Germany,69 which may help explain the comparatively coordinated and

technocratic character of German public administration relative to the more jumbled and

contested character of its American counterpart.70

And finally, as I will discuss in some depth in chapter 5, nature itself is understood quite

differently in both countries. The idea of nature in the United States is rather intimately

connected to notions of “wilderness,” characterized by the absence of people,71 while in

Germany, nature as a concept is intimately linked to the idea of the “cultural landscape”

(Kulturlandschaft), which embraces the role of humans and agriculture as key constituents

and influences on the natural environment.72 Once again, these are not idle differences.

Evidence suggests that cultural-ideological variations like these can have large effects on

how nature itself is valued in money terms across national contexts. Ecological damage

caused by an oil spill in the U.S., for instance, turns out to be vastly more costly than

68E.g. Kitschelt (1986), Schreurs (2002), Dryzek et al. (2003), Uekötter (2009), McCright and Dunlap
(2011), D. Vogel (2012), and Uekötter (2014). Two further notes are important here. First, it is easy to
generalize German corporatism in the contest of labor-capital relations to other social domains, but this can
be misleading. Scholars generally agree that environmental groups have not enjoyed particularly privileged
access to the state in Germany (Kitschelt 1986; Dryzek et al. 2003). As Markham (2008, p. 190) puts it,
“relationships between environmentalists and the government ministries [in Germany] ... are marked by
conflict and mutual suspicion. Government ministries thus often view environmental groups as obstacles to
be overcome or annoyances to be marginalized or excluded rather than as partners....” Second, as I will show
in chapter 7, using gross categorizations of states like “open” or “closed,” etc. may be more obfuscatory than
illuminating when trying to understand patterns of mobilization and institutional change. To the extent
that these kinds generalities frame our comparative understandings of nation-states, though, the parallel
emergence of things like market-oriented ecological offsetting in Germany and the United States may still
be “surprising.” “Puzzles” of this sort, after all, are only salient in light of theory. See Mears (2017).

69E.g. Medvetz (2012) and J. L. Campbell and Pedersen (2014).
70See e.g. Weale (1992) vs. Kettl (1993).
71Cronon (1996) and Neumann (2007)
72Lekan and Zeller (2005) and Wilson (2016)
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comparable damage in France. These differences in the pecuniary value of nature link

back to the different ways that nature itself is understood—and protected by law—in each

country.73 That is to say, what nature is seems to matter for how it is valued in money

terms; it is hard to imagine that this would not influence how and why markets in nature

do—or do not—develop when and where they do.

Summary and Motivation

So the parallel emergence of eco-accounting in Germany and species conservation banking

in the United States is puzzling for a number of reasons. Prominent and historically deep

differences in regulation and state-management of the economy; differential effects of neo-

liberalism; almost opposite patterns of environmental politics; similarly divergent patterns

of creating policy knowledge and pubic policy itself; and culturally distinct notions of na-

ture and its relation to people all make it difficult to explain how and why such similar

market-oriented forms of nature protection emerged in both the United States and Ger-

many in the early 1990s—and without actors in these two nations directly learning from

each other. Grappling with these empirical-theoretical inconsistencies promises to help us

shed light on how and why regulatory marketization itself proceeds, apparently despite

all these cross-national differences, and therefore how regulatory institutions develop and

change in a more general sense. To reiterate my earlier points, these areas of inquiry are

important unto themselves; they get at fundamental sociological questions about the pro-

duction of environmental policy, marketization, and institutional and organizational change

that carry explanatory relevance well beyond the cases we investigate here.

But to reiterate, and in a larger and less strictly analytical sense, the comparison

of eco-accounting and species conservation banking also promises to help us understand

73Fourcade (2011)
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how and why such morally fraught and apparently ecologically insufficient economies in na-

ture can become such dominant policy “solutions” to major environmental problems in the

first place—so much so that other nation-states copy these approaches, which then diffuse

around the globe despite their decidedly mediocre environmental performance. The larger

intellectual forest, then, lest we become lost among the gnarled trees of academic debates,

is that while helping us to understand how marketization and institutional and regulatory

change unfolds more generally, the cases of eco-accounting and species conservation bank-

ing also promise to help us understand how and why many contemporary “answers” to

our biggest environmental problems are as they are—which is to say, increasingly market-

oriented, exchange-based, and also so clearly ecologically wanting.

Summary and Chapter Outline

After a brief introduction, I began this chapter with a series of questions, starting small and

progressing into ever-wider theoretical terrain. Most narrowly, I asked, how and why did

two economies in nature—ecological offsetting in Germany and species conservation baking

in the United States—emerge in these two quite different nation-states, developing rela-

tively independently and yet in such striking historical parallel? What can that process of

regulatory marketization teach us about the accelerating use of market-oriented regulatory

institutions in a wide variety of contexts, at the very least in environmental policy, but per-

haps well beyond? What can the answer to that question, in turn, teach us about processes

of institutional emergence and organizational change? And most importantly, what might

these broader sociological lessons hold in terms of understanding our contemporary efforts

to restructure and “ecologize” our economic relationships with the natural environment?

Those efforts, after all, seem incredibly pressing, as day-by-day we take small steps forward
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in what can feel like the slow-motion, human-led destruction of life on Earth—or at least life

on Earth as we know it now. The data suggesting our entrance into a six mass extinction

in all of geologic history are not encouraging.

The chapters that follow set out to answer these questions in detail. If at times my

arguments stretch beyond the data at hand, it is because this is as much a theoretical project

as it is an empirical one; the thinking that I have gestured at above and that I flush out in

the pages to come is as much a framework for explanation as it is an explanation unto itself.

Chapters 2 lays the theoretical foundations for the rest of the dissertation, beginning

with the bedrock of my so-called PICC approach. The focus of the chapter is on the rela-

tionship between power, regulation, and institutional change. The essence of the argument,

once again, is simple: regulation, broadly conceived, is about wielding social power; different

kinds of regulation wield different kinds of power in different combinations or crystalliza-

tions; explaining the emergence and change of regulatory institutions is therefore a matter

of attending to the contentious politics that changes these power crystallizations. Chapter 2

shows how focusing on economic and authoritative dimensions of social power allows us to

a) differentiate between different “kinds” of regulatory institutions and b) further allows us

to map patterns of institutional and regulatory change as contention and conflict “pushes”

or “moves” regulatory institutions through the what I will call the space of regulatory power

defined by its authoritative and economic dimensions. If this seems abstract at this stage,

it will become plain and straightforward by the end of chapter 2.

With the broader theoretical framework in mind, Chapter 3 “zooms in” to more closely

examine the institutional character of ecological offsetting in particular. The chapter pro-

vides a descriptive account of how, exactly, ecological offsetting itself works—policy-focused

readers and practitioners may appreciate this discussion—but also focuses on two larger
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theoretical points. First, it makes clear how understanding the character of an institution

can be important for understanding how that institution came to be. Second, it makes clear

how markets themselves need not only be objects of regulation, but can—and increasingly

do—act as regulatory institutions in their own right.

Chapters 4, 5, 6, and 7 shift from theoretical foundation-building to explanation and

theoretical elaboration. The chapters move from roughly macro-to-micro levels, beginning,

in chapter 4, with an account of the large-scale macro-contextual trends that shaped emer-

gence of ecological offsetting in both countries. In particular, I show how patterns of neo-

liberalization—and more specifically, administrative liberalization, de-bureaucratization,

and public austerity—worked themselves out in the United States and in Germany in the

1980s, 1990s and 2000s, pushing forward the use of economic power as a means of organizing

human relationships with nature. I also show how increasing enforcement of environmental

protection laws and environmental advocacy more broadly simultaneously helped to expand

state-driven, authoritative enforcement of environmental law. Neither of these trends them-

selves “caused” the emergence of market-oriented nature protection policy, but they both

biased or “channeled” settlements to social conflicts in particular directions—the former

trend in ways that favored using broadly “economic” means of structuring and regulating

economic and ecological activity, and the latter trend in ways that simultaneously favored

using authoritative power to do the same. The broader lesson of the chapter is one of under-

standing how macro-historical political and ideological trends structure and drive forward—

but do not determine—the outcome of political conflicts and therefore institutional and

organizational change. Empirically, the chapter also shows how a) Germany may have been

more dramatically impacted by neo-liberal trends than is often supposed;74 and b) that in

equally under-appreciated ways, the United States, including but not limited to California,

74cf. Prasad (2006)

44



Summary and Chapter Outline

has witnessed rather impressive expansions—not a retreat—of environmental enforcement

in the 1990s and 2000s, even while neo-liberalization was in other ways at work.

But of course, the contentious politics that drives changes and recrystallizations in

regulatory power does not unfold generically, out of, for instance, abstracted tensions and

contradictions between “neo-liberalism,” on the one hand, and “environmental protection,”

on the other, or between “capital” and “nature” or whatever other ideal-theoretical con-

flict one wants to imagine. These contentious politics instead develop out of concrete and

historically-specific problems that confront real people and constituencies in specific cultural

and organizational settings, where particular beliefs and values and practices are instanti-

ated in law and social institutions and where cultural ideas and administrative contexts

shape patterns of institutional change. Chapters 5 and 6, then, focus the ways nationally

particular ideas about nature (chapter 5) and the political- administrative architecture of the

state itself (chapter 6) organize the contentious politics that develops out of the more gen-

eral conflicts and political “problems” discussed in chapter 4. The result is an account that

embeds context-specific conflict within macro-historical trends, explaining in this case the

overall marketization of nature protection in both countries, but also leading to important

institutional idiosyncrasies in each place. Chapters 5 and 6 highlight how important it is to

examine the quite specific cultural-organizational “pathways” that conflicts and settlements

move through in order to explain institutional change. As I will show, broad generaliza-

tions about “liberalness” or “openness” of states may do more to obscure than to explain

particular patterns of change.

Chapter 7, at last, turns to the most micro-level of analysis: to understanding the

role of the actors embedded in these conflicts themselves. In this study—and as in many

cases of regulatory change, I suspect—bureaucrats and regulators, many of them operating
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at the “street level,”75 are key players. Bureaucrats, after all, are the primary interlocutors

between the abstracted principles of law and policy, and therefore the cultural ideas embed-

ded within those legal formalizations, on the one hand, and the nitty-gritty, on-the-ground

work of interpreting and enforcing these requirements in real life, on the other. Chapter

7, then, outlines the specific kinds of actions and liberties that bureaucrats in Germany

and the United States took to create and institutionalize a market-oriented approach to

nature protection in both countries. The story is very much one of professional judgment

and discretion, and the specific ways that this organizational wiggle room created oppor-

tunities for bureaucrats, embedded in the conflicts described in the previous chapters, to

actually help construct the institutional settlements that instantiated regulatory changes

in de facto policy—that is, on-the-ground, real world regulatory practice. More broadly,

chapter 7 tells the story of the ad hoc and haphazard nature of institutional and regulatory

change: these actors were not trying to revolutionize or marketize environmental policy for

some grand ideological or political-ecological purpose, or to change the ways that nature

protection policy worked around the world. They were simply trying to solve the problems

that came into their offices and across their desks at a particular moment in history, when

some ways of thinking and policy “solutions” were more “available” than others. In short,

and to reiterate, these actors were “muddling through” the environmental-political world

in which they worked—in this case in ways that, unbeknownst to them, would ultimately

have incredibly widespread—if not truly global—consequences for environmental policy and

protection around the world.

Chapter 8 reflects on the empirical findings and theoretical propositions of the rest of

the dissertation. It explores the implications of understanding institutional, organizational,

and perhaps especially regulatory change as a culturally and organizationally embedded

75Lipsky (2010 [1980])
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process of reconfiguring crystallizations of social power. Drawing on the insights of the

economic historian and anthropologist Karl Polanyi, the chapter also interrogates the para-

doxes and possibilities of using markets in nature to protect nature from markets. But most

centrally, in the concluding chapter I try to tease out the bigger lessons that this study holds

for understanding how and why particular—and right now, very often underwhelming and

market-oriented—“solutions” to environmental problems emerge when and where they do.

In some ways the conclusion is rather bleak: if ecological offsetting in Germany and in the

United States is any indication unto itself, then the actions we are collectively taking now to

avert major ecological problems seem likely to be well-intentioned but woefully insufficient.

On the other hand, and as the chapters to come will make clear, this careful compar-

ative analysis of species conservation banking and eco-accounting reveals deep and intricate

networks of social control over human relationships with the natural environment—networks

that, even when filled with market-oriented elements, are also permeated by state control.

It also reveals how the content of that network, however slow to change, is not in any way

fixed, and is in fact constantly being remade by political-ecological conflicts and settlements

anew. The actors who passed major environmental legislation in the 1970s did not foresee

these market-oriented institutional evolutions of the future. We likely do not foresee the

next iteration of political-ecological conflict and regulatory change that may give rise to the

next iteration of legal and institutional change. In the spirit of sharpening our sociological

view into the future, then, however dim it may be, I hope the framework I offer here offers

some theoretical clarity and at least modestly better explanatory resolution. We may not be

able to predict how new waves of economic and ecological conflict will settle into the future,

but perhaps we can more clearly visualize their character and understand the politics that

animate their progression.

47



Paradoxes and Puzzles in Economies of Nature

48



CHAPTER 2

The Nature of Regulation

Richard Lennox’s1 home office is small and nondescript. The walls are plain and the carpeted

floor is beige. Stacks of papers—environmental reports, draft documents for regulatory

agencies—frame a computer on both sides. Richard had worked in relatively high levels of

California’s environmental bureaucracy in the distant past, but he has long-since moved into

the private sector. He is an environmental consultant: a liaison between regulatory agencies

and private landholders who aim to establish wetland or species conservation banks on their

land. Basically, Richard offers his regulatory and environmental expertise for a fee.

But if his office is ordinary, Richard most certainly is not. He clearly cares about

the environment—he quips about the importance of large-scale environmental planning and

stewardship—but of the 103 individuals I conducted formal interviews with for this study, 50

in the United States, and 53 in Germany, Richard is the only one who seems to almost visibly

chafe at the rules and regulations that structure the green bureaucracy and that undergird

ecological offsetting—the regulatory institution that provides him with his livelihood. Many

interview informants in both Germany and the United States, including bureaucrats them-

selves, made reference to the complexity of environmental regulation, spoke of problems of

short staffing, and were well-aware of the lethargic pace of winning bureaucratic approvals

1Unless otherwise noted, all individual names are pseudonyms.
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for land development projects, which can sometimes take years, again, in both countries.

Cathy, for instance, a U.S.-based environmental consultant and biologist by training, ex-

pressed what I found to be fairly typical empathy for environmental regulators, and the

challenges of working with and within government agencies. “I don’t think they’re trying

to be mean, trying to be jerks,” she said of environmental bureaucrats, “just to see if you’re

gonna pull your hair out in front of ’em. They have their process—they have to check all of

the boxes on their sheet.”

Richard, by contrast, voiced unique impatience with these bureaucratic processes. In

the first few minutes of our interview he proudly and very clearly identified himself as a

“a capitalist, a private-sector, market-oriented person,” a political-ideological stance he set

in explicit contrast to “these people that work for these agencies”—meaning environmental

bureaucrats. “They’re not capitalists,” he asserted. “They tend to be more toward the

socialist view.”

I nodded and laughed a little in response to Richards characterization. There is, after

all, a tiny kernel of truth in his hyperbole, insomuch as all the environmental bureaucrats that

I spoke with in the United States and in Germany seemed to almost universally, genuinely,

and deeply care about “the environment” (more on this in chapter 7), and of course left-

leaning political parties tend to be the standard bearers of pro-environment politics.

But Richard is not making a literal comment about socialism. He is, in fact, making a

comment—a derisive one—about authoritative state control over environmental quality as

expressed and enforced by the environmental bureaucracy and environmental bureaucrats.

He went on, recalling the early phases of his career, when wetland and species conservation

banking were just getting started in California and the United States, in the early 1990s.

“I felt from the get-go when I went to Sacramento—I was a biology consultant at the
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time—I said, ‘Everything is command-and-control. The government’s forcing you to do all

this stuff. Nobody wants to do it.’” Richard continued, “And they’ve got their heels dug

in and we’re not getting very far, and so why not make it worth everyone’s while and make

money off it? You know the—” Richard interrupts himself to modify his sentence. “Adam

Smith applies to everything else,” he says, invoking the neoclassical economist, “Why not

the environment?”

* * *

Richard’s implicit critique of “command-and-control,”—that is, authoritative state control

over environmental quality—and his implicit embrace of “Adam Smith” and markets as an

alternative means of achieving the same environmental ends—brings up rather fundamental

questions about the nature of regulation and social power, particularly as made manifest in

ecological offsetting. The basic query is this: is Richard’s characterization fair? Is some-

thing like species conservation banking in the United States or eco-accounting in Germany

really more in line with “Adam Smith” and less in line with “command-and-control,” as

Richard suggests? “Markets,” of course, are frequently counterposed with “regulation” in

popular political and economic discourse. For Richard and for many others, these opposing

ideas—regulation versus markets—can even stand in for differences between world-historical

political economies and ideologies, like socialism as contrasted with capitalism.

But sociologists are generally wary of such tropes, and it is now well accepted by so-

cial scientists that markets are themselves creatures of the state.2 The well-recited words of

the economic anthropologist and historian Karl Polanyi capture the essence of this insight.

2On the political roots of markets, see e.g. J. L. Campbell and Lindberg (1990), Fligstein (2001b), and
S. K. Vogel (2018)
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“There was nothing natural about laissez-faire,” Polanyi wrote in his seminal The Great

Transformation. “Free markets could never have come into being merely by allowing things

to take their course.” Instead, Polanyi observed, “the road to the free market was opened

and kept open by an enormous increase in continuous, centrally organized and controlled

interventionism. To make Adam Smith’s ‘simple and natural liberty’ compatible with the

needs of a human society was a most complicated affair.”3 Building markets, in short, is

a political and a state-driven “affair”—something that often requires the exertion of sub-

stantial levels of authoritative power by actors like environmental bureaucrats. Richard’s

opposition, in other words, between “command-and-control,” on the one hand, and “Adam

Smith” on the other, might be more complex—and paradoxical—than he lets on. If Polanyi

and social scientists more generally are right, then it is not that “socialists” in the environ-

mental bureaucracy are impinging upon Richard’s capitalist endeavors, but almost ironically,

that his capitalist endeavors are made possible by those “socialist” bureaucrats.

Still, we should dismiss Richard’s comment out of hand. He is onto something. There

is a difference between organizing environmental protection exclusively through direct bu-

reaucratic control, on the one hand, and bureaucratically fabricating markets that then al-

low private entrepreneurs like Richard to produce and sell species credits for a profit, on the

other. The question, then, is, how do each of these regulatory approaches actually work? Put

differently, how do Richard’s rhetorically counterposed institutions—command-and-control

regulation versus Smithian (or Polanyian) markets in nature—differently organize social

power so as to get actors to do things they might not otherwise do?

3Polanyi (2001, pp. 145-46)
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Laying Theoretical Groundwork

This chapter lays the theoretical foundation for answering this question, and in fact for

theorizing the emergence and development of a wide variety of regulatory institutions. I

will show how different “kinds” of regulation crystalize different combinations of author-

itative and economic dimensions of social power; how regulatory institutions—including

“command-and-control” and bureaucratically fabricated markets in nature—can therefore

be analytically differentiated; and how, as a result, institutional emergence and change pro-

cesses can therefore be understood as reconfigurations of these power configurations. These

basic insights lay the groundwork for more carefully understanding how markets in nature

(or any other good) can work as regulatory institutions, which I elaborate in chapter 2.But to

understand those more intricate dynamics, we must first understand how different regulatory

institutions differently organize social power, which itself begins with simply appreciating

the diversity of regulatory approaches that exist “out there,” in the real world.

Exploring Regulatory Diversity

“Classic” forms of environmental regulation—the kinds Richard derides and that are regu-

larly campaigned against by right-leaning politicians around the world—often take the form

of specific rules and industry controls; as already mentioned in passing, these approaches

are often termed command-and-control regulation. Very often, for example, environmen-

tal bureaucracies develop highly specific requirements that mandate specific industries or

even specific plants to install and use “best available technologies” for reducing pollution

or protecting workers from hazards.4 These rules are often derided for being inflexible and

cumbersome, failing to take account of all manner of variance between particular imple-

4See e.g Hubner (2009 [1991])

53



The Nature of Regulation

mentation settings, being watered down and delayed in implementation by industry actors

who do not want to comply, being manipulated by market incumbents trying to prevent

competition, and, to boot, can be difficult for governments to enforce.5

Nonetheless, these relatively top-down approaches to regulatory control continue to

form the backbone of modern environmental regulation, and regulation more broadly. Even

amidst the dramatic turn towards market-oriented forms of control that we investigate here,

most environmental standards and environmental improvements around the world, from the

reductions in the use of ozone-degrading CFCs to the improvements in the safety and levels

of pollution in the chemical industry, can be traced back to specific rules and regulations

directly enforced by government bureaucracies.6 In fact, scholars have found time and again

that even purported attempts at “deregulation” mostly end up reorganizing existing rule

configurations rather than actually reducing or simplifying them; the term “reregulation”

is usually invoked to describe this process.7 The result is precisely the opposite of the

“hollowing out of the state” feverishly warned against by some scholars in the 1990s.8 The

proliferation of rules and bureaucratic control is in fact so pronounced that some scholars ar-

gue that we may be witnessing the birth of the “delegated welfare state” or even “regulatory

capitalism” more generally, complete with different patterns of politics and the increasing

delegation of governing responsibility from elected officials to career “regulocrats” in the

bureaucracy.9

At the same time, though, since roughly the late 1970s, as production chains have

globalized and the political tide has turned against direct economic coordination, all man-

5See e.g. Ibid.; Stigler (1971), Golub (1998), Schneiberg and Bartley (2001), and Bó (2006).
6For a (relatively critical) discussion of the “CFC case” see e.g. Gareau (2013). For a (relatively opti-

mistic) discussion of the “chemical industry” case, see e.g. Mol (1995).
7S. Vogel (1996) and Castree (2008b)
8R. A. W. Rhodes (1994) and R. A. W. Rhodes (1996)
9Levi-Faur (2005), Levi-Faur (2010), and Morgan and A. L. Campbell (2011)
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ner of non-state, market-oriented, and private forms of regulation have proliferated.10 These

regulatory innovations range from voluntary product labeling11 and production certification

schemes12 to corporate social responsibility (CSR) more broadly.13 A large fraction of the

“market-based instruments” in environmental policy referred to earlier fall into this cate-

gory; voluntary emissions reductions standards and eco-labeling schemes are heavily studied

examples.14

The uniting thread of these non-state, voluntary, and private regulatory institutions

is that rather than “commanding” firms or industries to take particular actions, they rely

on what political scientist David Vogel calls a “market for virtue”15 to structure economic

action. No matter the specific institutional example, compliance with voluntarily agreed

upon standards or norms in these regulatory institutions hinges most basically on the ways

that these standards validate—but do not mandate—the “moral” and “just” (or just “cool”)

production of goods and services.16 The moral-cultural meanings attached to these products

and exchanges, in turn, allow for price premiums to be added into production chains (e.g.

charging higher prices for “fair trade” or “organic” coffee or tea);17 help firms stave off

more direct forms of state regulation;18 and reduce the risk of firms being targeted by social

movements calling out “immoral” or “unsustainable” production practices.19 In the context

of environmental policy, such voluntary actions are sometimes derided, often not unfairly,

10For a review of these changes, see Schneiberg and Bartley (2008); for a thorough and up-to-date account,
see Bartley (2018).

11Guthman (2007)
12Bartley (2007) and Locke (2013)
13Soule (2009)
14See e.g. Jordan et al. (2003), Lyon and Maxwell (2003), Wurzel et al. (2003), Prakash and Potoski

(2006), and Spaargaren and Mol (2013).
15D. Vogel (2005).
16For an in-depth discussion of the ways that market exchanges are always “morally saturated,” see

Fourcade and Healy (2007).
17Guthman (2007), Jaffee (2007), and Besky (2013)
18Héritier and M. Rhodes (2010) and Kaplan (2015)
19McDonnell et al. (2015)
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as “green washing”—putting an environmentally friendly veneer on a firm or organization

to obscure otherwise ecologically destructive behavior. But it is worth noting that these

voluntary regulatory schemes can have real benefits. Voluntarily practicing sustainable

forestry or organic farming, for instance, does not only allow firms to charge price premiums

on the products they produce; it can promote the sustainable management of forrest20 and

reduce pesticide and nitrogen loads in runoff while improving soil conditions.21 Private, non-

governmental environmental rating schemes can improve the environmental performance of

non-rated firms when their peer firms are rated.22

So regulation can take on top-down command-and-control forms, or it can alterna-

tively take the form of private and voluntary regulatory approaches. But there is also a

large and growing category of regulatory institutions that seem to hybridize the loosely

statist approaches of command-and-control with the market-oriented approaches of private

and voluntary regulation. One of the most prominent examples of such hybrid institutions

are the emissions-focused cap-and-trade schemes described in chapter 1. In these regulatory

institutions, the authoritative, inflexible imposition of an emissions “cap” operates a lot like

command-and-control regulation, but the subsequent dynamics of exchange in emissions

credits begin to look a lot like various voluntary, private, and other market-oriented regula-

tory forms. In particular, the processes of exchanging emissions credits leaves the specifics

of emissions reductions compliance to firms themselves without mandating the use of any

specific “best available technology” and so on. Thus, in principle, a market-like system

of competition for scarce emissions credits puts downward pressure on “dirty” firms and

creates incentives to improve environmental quality with little direct government control of

how those improvements are made—except, critically, in the mandate to participate in the

20Gulbrandsen (2005) and Ebeling and Yasué (2009)
21Cederberg and Mattsson (2000), Haas et al. (2001), and Fließbach et al. (2007)
22Sharkey and Bromley (2015)
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market for emissions credits in the first place.23

Ecological offsetting, like species conservation banking and eco-accounting, is another

example of these hybrid systems of regulation. Like cap-and-trade schemes, these regulatory

institutions depend first and foremost on state-imposed rules mandating that land developers

and builders “offset” their impacts to natural ecology. But the subsequent exchange and

trade of offset credits itself operates in a very market-like way. The selection of ecological

restoration sites, for example, is essentially voluntary or only loosely controlled (it is more

controlled in Germany than in the United States, but in neither place is it directly and

entirely managed by the state), meaning that ecological restoration sites often end up being

selected to maximize credit yields over other more “purely” ecological selection criteria.

Land developers end up altering construction plans not entirely because they have to, but

to avoid the cost of offsets—and it is not impossible that they end up altering their projects

less than they might have otherwise on the grounds that offsets can help “make up” for

“unavoidable” ecological damage.24 And in what may be the most prominent display of

market-like dynamics visible in ecological offsetting, land owners and public agencies create

ecological improvements not just because the state has compelled them to, but because it is

profitable to sell offsets to others who need them. To get a sense of just how marketized these

systems can be, consider that in Germany sellers advertise their eco-points on the online

platform ebay (figure 2.1)—even if the state helps “fabricate” this market by mandating

offsets in the first place.

23See again Tietenberg (2006) for a review of cap-and-trade systems.
24Practitioners or expert readers may object that the “mitigation hierarchy” makes this impossible; I

address this point in the next chapter.
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Figure 2.1: Eco-points being sold on eBay’s German classified advertising site, c. 2017. The
eco-points featured here are for sale in Binnen, Lower Saxony; Bredstedt, Schleswig-Holstein; and
Aßling, Bavaria. The description of the top ad reads, “Eco-points for sale!!! Selling eco-points for
your building project (wind turbine, solar array...”. See e.g. https://www.ebay-kleinanzeigen.
de; search for “ökopunkte”.
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Elements of a Synthetic Account

So if actually existing regulatory approaches vary from state-driven command-and-control

to non-state, private approaches, and can also take on peculiar hybrid forms somewhere in

between, then how should we explain the emergence of any one particular approach—and

not some other—in a given time and place? Of course I am not the first to tackle such

a question; in sociology and social science more broadly, there are at least four relatively

distinct “accounts” of policy and institutional and organizational change, especially as it

relates to environmental regulation. The instrument-focused account25 is common in en-

vironmental policy scholarship; this approach catalogs the wide variety of market-oriented

environmental regulation that has proliferated around the world since the 1990s. The neo-

liberalization account26 usefully locates patterns of marketization and the commodification

of nature more specifically within larger political-economic trends, and within pushes for

accumulation endemic to capitalism in particular. What I call the cultural-institutional ac-

count,27 which many sociologists, especially those of a comparative and historical bent, will

know best, offers rich analysis of the ways nationally-particular cultural, institutional, and

organizational contexts shape policy, regulation, and organizational change in specific times

25Characteristic studies and important reviews include Jordan et al. (2003), Wurzel et al. (2003), Cashore
et al. (2004), Héritier and M. Rhodes (2010), Jordan et al. (2013), and Meckling and Jenner (2016).

26Characteristic analyses and important reviews include B. Mansfield (2004), Swyngedouw (2005), M. M.
Robertson (2006), Bailey (2007), N. Smith (2007), Castree (2008b), Bakker (2010), Castree (2010), Büscher,
Sullivan, et al. (2012), Lave (2012b), M. M. Robertson (2012), Collard and Dempsey (2013), Fraser (2014),
and Dempsey (2016).

27For essential reviews, see Clemens and J. M. Cook (1999) and Schneiberg and Clemens (2006); for
characteristic (and wide ranging) studies see e.g. Dobbin (1994) on industrial policy, J. W. Meyer, Boli,
et al. (1997) on the diffusion of nation-states themselves, Prasad (2006) on neo-liberalism, Fourcade (2009)
on the role and influence of economists, Halfmann (2011) on abortion politics, and J. L. Campbell and
Pedersen (2014) on the production of policy knowledge. Another very important strand of institutionalist
thinking includes varieties of capitalism literature and historical institutionalism more broadly, mostly based
in political science. Characteristic works include P. A. Hall and Soskice (2001), Pierson (2004), Streeck
(2009), Mahoney and Thelen (2010), Thelen (2014), and Mahoney and Thelen (2015).
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and places. And the contentious politics account,28 also deeply familiar to many sociolo-

gists, has the great virtue of escaping economic functionalism by specifying the particular

actors, conflicts, and patterns of political contestation that are the motor for institutional

and organizational change.

Taken separately, each of these accounts faces considerable shortcomings. The

instrument-focused account is often more descriptive than explanatory, and regularly lumps

quite disparate policy instruments together in analytically unhelpful ways.29 In focusing

heavily on the dynamics of capitalism, the neo-liberalization account tends to underestimate

the role of countervailing pro-environment forces, easily falls prey to economic functionalism,

and regularly neglects lower-level cultural, organizational, and administrative dynamics.30

Heavily cultural variants of the cultural-institutional account, on the other hand, are prone

to neglecting exactly the same power relations and dynamics of political-economy that neo-

liberal accounts over-emphasize; heavily institutional variants of the cultural-institutional

account, meanwhile, are prone to neglecting human actors as agents of change, almost im-

buing institutions and organizations themselves with some kind of causal efficacy. And the

contentious politics account often proves to be myopic, failing to locate the contentious in-

teractions it focuses on within lager world-economic trends or global-ecological conflicts that

structure and constrain political action, including environmental protection and advocacy,

in our globalized, ecologically strained, and distinctively capitalist world.

Our challenge, then, is to offer some synthetic “fifth approach” that can transcend

28For essential reviews, see Rao, Morrill, et al. (2000), King and Pearce (2010), and Soule (2012); especially
influential recent works in this area include McAdam, Tarrow, et al. (2001) and Tilly and Tarrow (2007)
and, more recently and somewhat distinctively, Fligstein and McAdam (2012). Characteristic papers include
Rao, Monin, et al. (2003), Paul Ingram and Rao (2004), Soule and King (2006), Bartley (2007), K. Weber
et al. (2009), Paul. Ingram et al. (2010), Rao, Yue, et al. (2011), and Bartley and C. Child (2014).

29As Jordan et al. (2013), themselves active in the field, put it, “at present there is no single ‘theory of pol-
icy instruments’. Indeed the policy instruments literature has often side-stepped debates about explanation
in favour of definitions and classifications.

30Important exceptions include Bakker (2009), Lave (2012b), and Lave (2012a).
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the shortcoming of each of these four other approaches, ideally while still retaining their

core strengths. More specifically, such a theorization would have to (1) identify and make

clear analytical distinctions between a wide variety of institutional and regulatory forms,

market-oriented and otherwise (as demanded by an instrument-focused approach); (2) leave

room for the effects of neo-liberalization and other larger-scale social and ecological con-

flicts and trends (as in the neo-liberalization approach); (3) be able to situate those larger

trends in nationally-specific cultural, institutional, and organizational contexts (as in the

cultural-institutional approach); and (4) allow for the identification and specification of

relatively fine-grained political mobilization and conflict between specific actors (as in the

contentious politics approach). After all, the actions of real people—not social “forces” or

sociological concepts, like “institutions” or “capital”—are, at the root, the only thing that

can actually drive ahead institutional and organizational change, and patterns of regulatory

marketization more specifically. What is more, our synthesis must be able to account for

counterfactual possibilities: it must be able to explain why market-oriented—but, as we now

see, also state-directed—ecological offsetting emerged in the United States and Germany, but

it must also be able to explain why some more completely marketized, private, and voluntary

form of nature protection did not emerge, on the one hand, and why some more thoroughly

authoritative, command-and-control approach did not emerge, on the other.

Social Power and Regulation

To sort through all this regulatory diversity, and to give us a way to grapple with counter-

factual possibilities, I return to the first three founding premises of the Power-Institutions-

Contention-Context (PICC) approach I outlined in chapter 1: that (1) regulatory and gov-

ernance institutions, including environmental protection, are most basically about wielding
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social power; (2) that there are analytically differentiable dimensions of social power that are

not equivalent; and (3) that different regulatory institutions can therefore be distinguished

in terms of the different ways they crystalize these different dimensions of social power.

These observations may seem like sociological truisms at first; social scientists are

well aware that social life is shot through with power relations. But sociologists, and social

scientists more broadly, less often use the concept of power in precise, analytical ways. The

more common approach is to simply observe that “power matters” and that different actors

have different “amounts” of it which, in turn, helps explain “who wins and who loses” in

any given social conflict and context. I agree that attending to these power distributions

is important—absolutely critical, in fact. As I noted earlier, the sociologist Charles Perrow

offers a classic and cutting critique of the problems of failing to include—and the benefits

of including—power at the center of organizational (and more broadly, social scientific)

analysis.31

But we can also use the notion of power in more precise ways. We can, as Mark

Granovetter32 has recently done, as Michael Mann did years ago,33 as Jeffry Pfeffer did

before either of them,34 and as the inimitable Max Weber35 did earlier than all the rest,

make careful analytical distinctions between the different ways that actors can wield power to

control and influence the action of others. As I signaled last chapter, two dimensions of social

power in particular—authoritative and economic—can help us differentiate between a wide

variety of economic and environmental regulatory institutions. Making these distinctions,

in turn, provides an analytical frame for understanding how and why contentions politics

reconstructs particular crystallizations of social power, which in turn drives the emergence

31Perrow (2014)
32Mark Granovetter (2017)
33Mann (1993) and Mann (2012)
34Pfeffer (1981)
35M. Weber (1978)
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(and transformation) of new and different regulatory institutions.

Authoritative Power

For Weber—and for me—authoritative power is a “patriarchal, magisterial, or princely”

sort of domination characterized by the “power to command and duty to obey.”36 This

kind of domination is usually enacted by way of direct commands and is visible wherever

some authority issues an order, edict, or law, and where, “the authority which is claimed...

is actually heeded.”37 The qualitative logic of social control here is simple: a command is

issued and, in principle, it must be followed. My concern is not with identifying the precise

and often unknowable motivations for such obedience, which are linked to the legitimacy

of the command issued in the eyes of the subordinate, and which can range from fear of

sanction (i.e. instrumental rationality) to habituation to hegemony. Indeed, sanctions may

play an important role in authoritative power; threats of criminal prosecution and financial

penalties are often built into authoritative commands in the form of laws and rules. But a

threat of sanction does not define authoritative power as such. It is defined instead by a

direct one-to-one correspondence between an authoritative command issued and command

received: Do X, period. (The ominous “or else” is not strictly necessary.) This is the kind

of power that undergirds command-and-control regulatory institutions.

Economic Power

Economic power, on the other hand, is, as Weber puts it, “diametrically contrasting” with,

or more simply, orthogonal to, authoritative power. Rather than working by directly com-

manding actors to take one action and not another, this kind of social power works by way

36Ibid., p. 943
37Ibid., p. 948

63



The Nature of Regulation

of “domination by virtue of a constellation of interests.”38 The “purest type” of economic

power, Weber suggests, “is monopolistic domination in the market,” wherein social control

is enacted not by any direct commands at all, but where “the conduct of the dominated, who

remain... formally free, [is] motivated simply by the pursuit of their own self interests.”39

No direct commands are issued, in other words; no formal sanctions are threatened. In-

stead, the will of one is imposed by structuring and constraining the set of choices available

to another, such that out of a wide ranging field of hypothetically possible actions, only

a handful of limited possibilities “make sense” to the dominated person or group. Thus,

options A, B, C, and D may all be technically feasible and freely allowed, but only B may

be “rational” given the context that a particular decision is made within—say, where A, C,

and D all carry morally dubious connotations, or where—partly as a result of the meanings

associated with A, C, and D—B provides a uniquely profitable course of action.

Unlike direct authoritative power, economic power is thus indirect: it structures action

by altering the economic context that the action unfolds within.40 In contemporary capitalist

economies, this context is very often “the market,” where the politically, culturally, and

morally conditioned41 terms of the “the competitive price struggle”42 shapes and constrains

economic behavior, but where authoritative commands do not compel “formally free” actors

to do one thing and not another.43 This is exactly the logic of many forms private and

38Ibid., p. 943
39Ibid.
40It is for this reason that sociologist Bill W. G. Roy (1997, pp. 13-16) calls this kind of power “structural

power;” see also Swedberg (2005, p. 233). I retain Weber’s terminology rather than adopting Roy’s slightly
more general concept in order to emphasize the use of specifically economic means of coercion in regulatory
institutions.

41For discussions of the ways that market exchange is always politically, culturally and morally conditioned,
see Fligstein (2001b), Fourcade and Healy (2007), and Zelizer (2011)

42M. Weber (1978, p. 82)
43These kinds of market dynamics are, I think, a primary instance of what Mark Granovetter (2017,

pp. 92-97) has in mind when he theorizes “power based on dependence”—a concept he borrows from Pfeffer
(1981), who in turn builds from R. M. Emerson (1962). As Granovetter explains, “someone who controls
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voluntary regulation: direct commands are not issued, but reconfigurations of the meanings

and profitability of particular exchanges are used to indirectly shape and control economic

action.

Having drawn out the analytic distinction between economic and authoritative forms of

social power, it is important to pause to explicitly address skeptics who may argue that these

two forms of social power are not so different. One can argue, after all, that compliance with

an authoritative command may be conditioned on an assessment of the costs and benefits

of compliance, just as making a “free choice” in a market is conditioned by the structural

context that the decision is made within—that is, by considering the costs and benefits of

taking one action rather than another.44

This critique is well-founded, but it exactly misses the point of Weber’s—and my—

analytical distinction: that similar ends—economic action of a particular sort—can be

achieved by qualitatively different means, that is, by using different kinds of domination.

To illustrate the importance of making these conceptual distinctions, consider a question:

to what extent would it be useful to collapse the coercion experienced by the medieval

resources that you value has power over you—can cause you to modify your behavior in an attempt to
obtain more of those resources than otherwise” (p. 92). But Granovetter’s power based on dependence is a
slightly narrower concept than what I have here termed “economic power” (or what W. G. Roy (1997) terms
“structural power”). This becomes clear when Mark Granovetter (2017, pp. 100-102) separately identifies
“power based on control of agenda and discourse,” which sits in uneasy conceptual relation to power based
on dependence. Consider: the “value” I place on a resource that you control—and thus your enactment of
power over me by way of dependence—is partly “a matter of social definition,” as Pfeffer (1981, p. 125) puts
it. (Mark Granovetter (2017, p. 96) himself cites Pfeffer on this point.) But of course social definitions are
“closely related to... control of the ideas that generate the social and political agenda that people pursue”
(Mark Granovetter 2017, p. 101)—that is, what Roy might call structural power and what Granovetter
calls power based on control of agenda and discourse. So is power enacted by way of controlling access to
resources a matter of power based on dependence (I want what you have), or is it a matter of power based on
control of agenda and discourse (I want what you have because you convinced me to want it)? The answer
can be both, it seems! Rather than getting mired in debates about conceptual relations of this sort, I focus
throughout on Weber’s more general notion of “domination by a constellation of interests,” which I think is
suitably broad so as to encompass both “power by dependence” and “power based on control of an agenda
and discourse.” I view Granovetter’s concepts, in other words, as sub-types of a more general concept that
I am here calling economic power.

44For a very clear articulation of exactly this point, see Hale (see e.g. 1935).
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serf into the same category as the coercion experienced by the modern wage laborer, as

a way of understanding the distinctive political and economic institutions that each are

embedded within? The answer, of course, is that it would be of very little use: the au-

thoritative mode of domination that characterizes feudalism is fundamentally different than

the economic domination that Marx, and later Weber, identified as endemic to modern

capitalism.45 Understanding as the same the mechanisms for “getting” actors to perform

labor for a propertied class in feudalism and capitalism would do more to obscure than

to illuminate key differences between these two modes of production. Likewise, collapsing

command-and-control regulatory institutions into the same analytic category as private and

voluntary forms of regulation would do more to obfuscate than to illuminate key differences

between these regulatory approaches.

Mapping the Space of Regulatory Power

Understanding the key distinctions between authoritative and economic forms of social

power, we can now set these dimensions in orthogonal relation to one another and map the

power-vector-space they create—or what I will simply call the space of regulatory power.46

Further, we can locate specific instances of actually existing regulatory institutions in this

space depending on how each of those instances crystalizes different combinations of author-

itative and economic power. And we can identify four major quadrants in the space that

essentially define a two-by-two typology of four major regulatory “kinds,” each characterized

by an ideal-typical crystallization of social power. These four ideal types are labeled (a),

(b), (c), and (d) in figure 2.2, along with a handful examples of each of these different types

45The classic discussion of this dynamic is of course to be found in Capital (Marx 1990), but is almost
entirely replicated in M. Weber (2007).

46Note already that we could generalize from two to n dimensions, provided we have defensible reasons
for thinking that each of the n dimensions represents an orthogonal dimension of social power—not such a
simple conceptual proposition. I discuss this possibility in chapter 9.
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of regulation in the context of environmental policy.

Note that when considering a particular real-world example of an ideal regulatory type

in this two-by-two typology, like ecological offsetting in the German and U.S. cases, the other

three ideal types in the space of regulatory power present themselves as counterfactuals:

other “kinds” of regulatory institutions that could have emerged instead of the example

under consideration if political and historical conditions where somehow different. In one

counterfactual world, for instance, social power in the United States and Germany could

have have been reorganized such that regulatory institutions used for nature protection

operated with both very low levels of authoritative and very low levels of economic power—

the relatively “unregulated” condition I described earlier, where little to no regulatory action

to protect nature in and around land development would have been standard (figure 2.2,

(c)). For a point of reference, household recycling or individuals and firms upgrading to

more efficient lighting sources (e.g. from incandescent to compact florescent or LED light

sources) are actually existing examples of this sort of “unregulated” environmental behavior.

In these cases, broadly defined economic incentives for recycling or changing lightbulbs are

low (i.e. economic power plays a negligible role in influencing economic action), but neither

do authoritative commands force individuals to take these actions (i.e. authoritative power

is also low).47

In a second counterfactual world, we could imagine that formal-legal ecological protec-

47As current or past residents of Germany will be quick to point out, this low level of authoritative power
may not be as low in that country as it is in the United States, particularly in the context of recycling. Still,
even in Germany the direct coercion to sort trash is low relative to informal (“normative”) social pressure
to do so. It is in fact economic power, not authoritative, that may be lurking in the background in this
example; for a discussion of the emergence of the U.S. recycling industry, which involved transforming a
“waste stream” into a market for specific materials, see M. Lounsbury et al. (2003). Lounsbury’s account
focuses more on the emergence of a large-scale, for-profit industry rather than the institutionalization of
household recycling per se, but it is hard to imagine the infrastructure to support household recycling without
this broader industrial shift. The more general point is that the fabrication of a large-scale, industrial market
in recyclable materials helps create the infrastructure needed to support household recycling.
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tions for nature in the United States and Germany could have been strengthened vis-à-vis

expansions of authoritative, state control over environmental quality, but without relying on

broadly economic or market-oriented mechanisms—exactly the opposite of Richard Lennox’s

preference. In such a case, rather than market-oriented ecological offsetting emerging in the

two countries, we might have witnessed the development a more authoritative and bureau-

cratically controlled approach to nature protection, such as the state-created and managed

offsetting sites and nature preserves described earlier, perhaps coupled with direct mandates

to use “best available technologies” to protect against environmental harm during land de-

velopment.48 In short, some variety of command-and-control regulation could have emerged

rather than ecological offsetting, where authoritative power would have been high, but eco-

nomic power would have been low (figure 2.2, (a)). Mandatory emissions standards and

bans or strict limits on the use of hazardous substances are clear actually existing instances

of this kind of environmental regulation.

Still another counterfactual possibility would have been not for command-and-control,

but for private, non-state, and voluntary regulatory institutions to develop instead (figure

2.2, (d)). As was the case in the development of various private forestry, tea, coffee, and

garment certification schemes, social movement organizations and non-governmental orga-

nizations could have emerged as a private, non-state source of regulatory power, building

certification schemes and creating new forms of private conservation that pressured land

developers and government agencies, especially those concerned about their “green image,”

to voluntarily provide ecological offsets even when not formally required to do so.49 Indeed,

48In fact, in addition to offsets, such authoritative requirements are often mandated in the construction
permits that government agencies issue to builders. Blocking storm drains to avoid polluting runoff with
construction effluents, placing floating booms in waterways to protect against spills and debris in waterways,
timing construction so as to miss nesting seasons, and so on are all examples of such requirements common
in both Germany and the United States.

49For discussions of the development of such private forms of regulation in general, see e.g. Cashore et al.
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private and voluntary forms of conservation and nature protection of just this sort are in-

creasingly common around world, not just in Global South, where states often lack strong

administrative capacities and where private forms of regulation seem to be more common,

but also in the Global North, including in the United States and in Germany.50 These non-

state forms of regulation invert the crystallization of power typical of command-and-control:

in private and voluntary regulatory institutions, economic power is high while authoritative

power is low.

And of course what did happen in the United States and Germany could have hap-

pened: hybrid state-market institutions, like ecological offsetting, could have developed

rather than either voluntary or command-and-control approaches. As already described,

such regulatory institutions use an unusual—but increasingly common—mix of both high

levels of authoritative and high levels of economic power to shape and control human rela-

tionships with nature. I use the term command-and-commodify regulation to capture this

distinctive mix of social power (figure 2.2, (b)).

To be absolutely clear about how these hybrid institutions work, like command-and-

control institutions, command-and-commodify institutions rely heavily on direct, authori-

tative commands to shape economic action. In mandatory carbon emissions markets and

ecological offsetting schemes, for example, actors are authoritatively forced by the state to

purchase emissions credits or ecological offset credits—either that or create their own offsets

outside of the “market for nature.”51

But unlike command-and-control regulation, the most important commands issued

(2004), Bartley (2007), Besky (2013), and Locke (2013).
50See Darbi et al. (2010) for a cataloging of voluntary ecological offsetting schemes around the world. For

a discussion of the rise of private land conservation and conservation finance more broadly, see e.g. Endicott
(1993), MacDonald (2010), Kay (2016), Kay (2017a), and Kay (2017b).

51This alternative approach is often an unappealing possibility since creating one’s own offsets is typically
more expensive and time consuming than simply purchasing pre-fabricated offsets from a third party.
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in command-and-commodify regulation typically do not compel any specific action at all,

beyond entrance into a market for a particular commodity—usually a state-fabricated enti-

tlement to perform an action (e.g. a carbon credit that entitles the holder to emit a specified

amount of carbon dioxide or a species credit or eco-point which entitles the holder to build

on a specified bit of land). Within the market for that peculiar commodity, then, the struc-

turally and culturally contingent dynamics of market exchange effectively “take over” as

the primary source of social power, incentivizing some actions over others without directly

prescribing any particular activity. Thus, in the case of ecological offsetting, a landowner

might continue to farm on her land or even try to build a house on it—or she might elect

to do ecological restoration work and profit from selling the resultant offset credits that her

ecological “improvements” generate. Similarly, a builder might make design changes to a

planned construction project to avoid harming nature and thus having to buy offsets—or

she might make fewer changes and press regulators to allow her to offset a portion of the

harm to nature by arguing that those ecological impacts are “unavoidable.” The point is

that the specific course of action taken by the regulated actor or entity is shaped by using

high levels of authoritative power to compel entrance into a specific, usually state-fabricated

market,52 while also simultaneously relying on economic power within that market to in-

centivize particular patterns of action—nature protection, in this case—over others, absent

authoritative commands specifically mandating particular actions. This hybrid reliance on

high levels of authoritative as well as high levels of economic power is exactly what makes

command-and-commodify regulation distinctive.

52S. K. Vogel (2018)
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Putting It All Together: Animating Emergence

With this typology and the space of regulatory power in hand, we are at last ready to assem-

ble the conceptual pieces of my approach to explaining regulatory emergence and change—to

outline an approach for explaining how and why one variety of regulation—market-oriented

ecological offsetting, for example—and not another emerges in a specific time and place. For

this explanatory step, I return at last to the fourth and most theoretically loaded premise

of the PICC approach: that understanding the emergence and development of particular

forms of regulation in specific times and places is most basically a project of explaining

how and why particular crystallizations of social power emerge and change when and where

they do. As noted earlier, contentious politics and their negotiated settlements drive these

changes, but such patterns of contestation and settlement are themselves embedded within

macro-level political-ecological trends and conflicts, on the one hand, and also meso- and

micro-level patterns of conflict and negotiation, on the other. I treat these levels of analysis

in turn.

Macro Reconfigurations of Regulatory Power

At a macro level, explaining the ways that contentious politics reconfigures crystalliza-

tions of social power—and thus how and why specific regulatory institutions emerge and

change—depends upon identifying how large-scale and even truly global political, economic,

ideological, and of course ecological conflicts, ideas, and policy trends wash across specific

contexts (e.g. Germany and the United States) and shape or “channel” general patterns of

politics and economic and ecological organization in those places.53

53As Bartley (2007, p. 311) puts it, “In addition to the differential resources that actors possess, the
terrain of conflict and compromise is itself ideologically loaded in ways that are likely to channel institution
building” in particular directions.
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This is the story of chapter 4, but to give you a sense of the logic of the argument,

two large-scale historical trends are especially important for explaining the emergence of

ecological offsetting in the United States and Germany—and probably for explaining the

marketization of environmental regulation much more broadly. The first was the growing

global influence of a politics of de-bureaucratization, administrative liberalization, and public

austerity that gained traction in the late 1970s and accelerated into the 1980s, 90s, and

2000s—in short, neo-liberalization.54 These broader political and ideological trends did not

themselves create change, but they created a historical context that systematically favored

settlements to social conflicts and political compromises that tilted in the direction of using

economic power to shape and control human relationships with nature—and perhaps to

shape and control economic action more generally. This general shift is depicted in the

horizontal vector in figure 2.3.

At the same time, though, this increasing reliance on economic power in regulatory

institutions was matched by the increasing institutionalization of formal-legal environmen-

tal laws and rules that citizens, movements, and bureaucrats could draw upon to demand

higher levels of environmental protection. This was not only a German or U.S. phenomena;

as other researchers have documented, formal-legal environmental protections dramatically

diffused around the world from the 1970s onwards, giving bureaucrats and activists a grow-

ing set of tools for trying to make human relationships with nature more sustainable.55

Just the way that pushes for administrative liberalization, de-bureaucratization, and aus-

54I will sometimes use the terms neo-liberalism or neo-liberalization to refer to these general patterns and
trends, but I prefer as much as possible to refer to the more particular and salient processes (e.g. pushes
for de-bureaucratization, or for austerity) that relate to a particular context or explanation. This is because
the term “neo-liberalism” itself is now so heavily, loosely, and widely used that is often difficult to know
what it means. For an extended critique of just this sort, see Venugopal (2015); see also N. Brenner, Peck,
et al. (2010) and L. Wacquant (2012).

55For a study of this global diffusion, see Frank et al. (2000). For a comparative environmental history of
Germany and the United States more specifically, see Uekötter (2009).
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Figure 2.3: Net reconfigurations of social power associated with the emergence and institution-
alization of ecological offsetting in the United States and Germany. Dates are approximate; 2016
endpoint represents a high level of institutionalization of ecological offsetting, not its initial emer-
gence.
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terity created a context that favored the growing use of economic mechanisms in environ-

mental regulation, these environmental protections and related advocacy created a context

that favored expanded—and not diminished—authoritative state control over environmen-

tal quality—even while processes of administrative liberalization and “flexibilization” also

marched ahead. This trend is depicted in the vertical vector in figure 2.3.

Together, these analytically distinct but concomitant trends created a context that

favored a net reconfiguration of regulatory power that pushed conflict settlements in the

context of nature protection specifically in the direction of command-and-commodify reg-

ulation.56 Note the counterfactual analysis lurking in this argument: the implicit claim

is also that had historical context only favored the expansion of economic power and not

authoritative power, or vice versa, then either more “truly” neo-liberal private, non-state,

and voluntary regulatory institutions would have emerged instead of ecological offsetting

(assuming macro-historical patterns of de-bureaucratization, administrative liberalization,

and public austerity “acting alone,” without the influence of concomitant expansions of

authoritative power), or more conventional command-and-control approaches would have

(assuming macro-historical patterns of greater institutionalization of environmental laws

and higher levels of environmental advocacy “acting alone,” without the influence of con-

comitant expansions of economic power related to neo-liberalization). It was the distinctive

expansion of both dimensions of social power that facilitated the development of a command-

and-commodify regulatory institution in the United States and Germany.

56In other contexts, like in the context of regulating transnational supply chains, the concomitant ex-
pansion of authoritative power with economic power is of course very difficult, since states lack sovereignty
beyond their borders. This helps to explain why private regulation is often transnational (see Bartley (2007))
and why command-and-commodify regulation, like ecological offsetting or cap-and-trade, is more likely to
be rooted in specific, sovereign jurisdictions. More on this in chapter 9.
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Meso and Micro Reconfigurations of Regulatory Power

But you will have noticed that I did not say that patterns of administrative liberalization, de-

bureaucratization, and austerity, on the one hand, and the increased institutionalization of

formal-legal environmental protections and related patterns of advocacy, on the other, caused

the emergence of command-and-commodify regulation in the United States and Germany.

I instead danced around that stronger claim with awkward, wordy phrases indicating that

the “historical context... systematically favored settlements to social conflicts... that tilted

in the direction of using” both economic and authoritative dimensions of social power in

regulatory institutions.

The reason for my cautious phrasing is that macro-historical trends and social in-

stitutions do not themselves drive change. Actors—that is, people—do. Further, those

people—even the most prescient and “socially skilled”57 among them—typically operate in

relatively ad hoc and reactive ways, “muddling through,” as political scientist Charles Lind-

blom famously put it, the problems and challenges they face in an immensely complicated

world.58 Carefully-laid strategies for creating large-scale social change or building new so-

cial institutions are themselves rare (spoiler: we will discover no such plans in this study),

but even when devised, these attempts at creating change universally confront unexpected

problems, unintended consequences, and unpredicted outcomes.

But the cultural and organizational contexts that individuals operate in and navigate

through, and the broader political-ideological zeitgeist, do structure these patterns of action

in semi-predictable ways. Such contextual factors do not determine the outcome, but they set

the parameters for the problems and conflicts that actors face, and therefore the “solutions”

57cf. Fligstein (2001a)
58Lindblom (1959)
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or settlements they develop. So for example, as I will show in chapter 6, differences in

the structure of German and U.S. federalism, and the delegation of power through the

environmental bureaucracies in each country, turn out to have systematically important

implications for understanding the specific economic-ecological conflicts and the settlements

to them that arose around issues of nature protection in each country. The same is true for

culturally specific concepts of nature, which as I will show in chapter 5, also influenced how

specific conflicts arose and were negotiated into particular institutional settlements.59

Thus, although the overall transformations in regulatory power were basically the

same in both countries, the more specific paths of these regulatory transformations were

quite different in the United States and in Germany (figure 2.4). I detail the more precise

reasons for these differences in chapter 7, but briefly, in the U.S., and in California more

specifically, initial shifts in regulatory power tended to move along the axis of economic power

(i.e. more horizontally in figure 2.4), as profit-seeking entrepreneurs and cost-conscious land

developers pushed ahead a process that “economized” nature protection early-on. Their

ability to drive these “economizing” changes was related to the specific structure of U.S.

bureaucracy, and in particular the location and control land development planning within

it. Only slightly later did environmental advocacy and lawsuits begin to shift authoritative

power in a way that more soundly coupled these expansions of economic power to other and

equally important expansions of state-driven authoritative power (i.e. along the vertical axis

in figure 2.4) that ultimately resulted in a firmly institutionalized command-and-commodify

form of environmental regulation—that is, ecological offsetting.

In Germany, by contrast, and in Rheinland-Pfalz in particular, conflicts over nature

59Some readers will recognize this as the basic logic that undergirds, for example, the “varieties of cap-
italism” approach in sociology and political science, which identifies the ways that specific institutional
configurations in particular national polities lead to nationally particular configurations of capitalism in
specific places (P. A. Hall and Soskice 2001).
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Figure 2.4: Micro-level reconfigurations of social power associated with the emergence of ecological
offsetting in California and Rheinland-Pfalz. Each vector can be conceptualized as a small-scale
shift in regulatory power resulting from the “settlement” of a particular social conflict.
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protection that shifted regulatory power unfolded in the inverse order. Initially, settlements

to these conflicts tended in the direction of expanding authoritative control over environ-

mental quality, especially as concerned citizens and bureaucrats pushed to step up their

authoritative control over nature protection—even while also introducing considerable reg-

ulatory flexibility for land developers. This initial trend in the reorganization of regulatory

power was again related to the specificity of the German bureaucracy, and the high-level of

state control over land development planning in particular. But as time wore on, subsequent

reconfigurations of regulatory power then began to settle in the direction of using more and

more economic forms of social power to control human relationships with nature, even within

the bureaucracy, especially as bureaucrats and entrepreneurs began to appreciate that eco-

logical accounting schemes could create opportunities to either directly profit from the sale

of offsets, or be used to recoup the costs of publicly funded offset projects.60 Thus, what

started out as a more state-driven, authoritative regulatory approach in Germany increas-

ingly took on market-like characteristics; the end result was a form of ecological offsetting

in many ways highly analogous—but not exactly identical—to the U.S. instance.

The general point is that cultural and organizational setting matters for explaining

institutional emergence and change. The more specific and analytically useful insight is

that organizational and cultural contexts structure the sets of problems and conflicts that

people face in relatively knowable ways; the creative, innovative, and subversive “solutions”

or settlements that actors devise as they muddle through these problems, in turn, can

subtly shift extant crystallizations of social power in ways that push regulation—that is,

“how things are done,” or more formally, the ways that economic and ecological activity

60I note here a general theme of this study: that while states maintain a relative monopoly over authori-
tative power, we should not assume that private actors have some kind of monopoly over economic power.
Indeed, marketization is all about integrating market-like institutions, and thus ways of wielding economic
power, into public administrative structures.
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is organized and controlled—in new directions. While any given settlement to a particular

conflict may be somewhat insignificant, the cumulative effects of many such settlements,

particularly if channeled in specific directions by larger, macro-historical trends, can lead

to larger-scale transformations in regulation and governance. For absolute clarity, each of

the small vectors in figure 2.4 represents one of these conflicts and its settlement in either

California or Rheinland-Pfalz. As the figure makes clear, each individual settlement changes

power configurations little, but the net effects of all the settlements add up to larger-scale

institutional transformations in the space of regulatory power that correspond, in this case,

to the emergence of eco-accounting in Germany and species conservation banking in the

United States.

This discussion, however, remains rather high-level. It is not clear, for instance, how

ecological offsetting actually works as a form of environmental regulation “on the ground,”

or even how markets in nature more abstractly can function as regulatory instruments in

more practical terms. I turn to these details next chapter.

80



CHAPTER 3

The Character of a Market

With a couple of swift sledgehammer blows, Gerhart Weissman drives a soil sampling probe

into the ground, gives it a few sharp twists, and then draws the meter-long rod back out

of the earth. A little clay in the bottom of the sample core binds the soil together as Mr.

Weissman rolls bits of the dirt between his fingers. Most of the wet, slightly sandy soil just

falls apart as he works it through his hands.

“See,” Mr. Weissman explains, “you’ll never have a stream here—not anytime soon.

Except during the wettest times of the year, the water will just travel down into the soil—it

won’t flow on top. It’s too porous—the water will soak through too quickly.” He pauses,

glancing at me to see if his explanation made sense. I nod as he looks back down at his

muddy fingers. “You’ve got to look at the ecology—at the soil, at nature,” he says. “Nature

will tell you what will work.”

Mr. Weissman’s assessment and his mandate for ecological—and in this case,

hydrological—science is simple enough. It also carries the force of law. That is because

Gerhart Weissman is the head of a county-level environmental authority in the state of

Nordrhein-Westfalen, Germany. His assessment is also—or will soon be—devastating to the

environmental consultant who is not present. That person, employed by the owner of the

land where we took the sample, had spoken to Mr. Weissman on the phone earlier in the day,

81



The Character of a Market

arguing that it was possible to construct a stream in this spot, thereby creating a different

and slightly more ecologically “valuable” landscape. This, combined with planting native

hardwood trees, using the land only for low-intensity grazing, and allowing a wetland area

to develop around the stream, could generate between 20,000 and 50,000 eco-points, valued

at between e0.90 and e1.50 each. Depending on the precise number of eco-points and their

price, that could fetch the landowner more money—upwards of e75,000, or a bit more than

$90,000—than selling the property outright, and the landowner would still retain control

over the property after selling all his eco-points to developers or municipalities who needed

them as offsets.

But Mr. Weissman wasn’t convinced the proposed ecological improvements, and the

idea of constructing a stream in particular, were realistic. After taking another soil core—

also quire porous and sandy—we walked over to the other side of the proposed offsetting

site, tromping through puddles and pushing through shrubs as Mr. Weissman explained the

way he thinks about eco-accounting.

“The idea is to have high quality improvements to nature so that property owners can

sell their eco-points at a decent price and make money,” he explained. “But only the best

ones—the best restoration sitess—can try to do that. The rules are, they must earn the

highest number of points possible per square meter—three points—to be able to sell their

eco-points on the market.” If landowners fail to meet this threshold of ecological quality,

they can still use the lower number of eco-points they generate to offset developments on

their own land, he explained, but the landowner cannot sell those points on the open market.

That, of course, is why the landowner and the consultant were arguing for the stream:

a more complex and species-rich ecosystem would yield a higher number of eco-points per

square meter—three—so that the landowner could sell the eco-points he created to whomever
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wanted them.

Mr. Weissman continued, “That way the landowners have an incentive to protect their

land—to use it for something other than forestry or intensive farming.” He looked out over

the wet meadows and conifer crested hills as he finished his sentence, clearly admiring the

landscape.

“That’s why I wanted to create a market,” he said as we ducked back into his car.

“To give people an incentive to protect nature, and to make harming nature as expensive

as possible for builders.”

* * *

By his own account, Gerhart Weissman would seem to be a true market-maker. He was,

after all, the one who drafted the Ökokontoverordung, or eco-account regulation, that es-

tablished the exchange in eco-points in his county (Landkreis). We could say confidently

that he created the market we observe: he literally wrote the rules of exchange, he man-

ages the governance structures, and he enforces the property rights regime that structures

the production and sale of eco-points in his jurisdiction. And to hear him tell it, this was

all remarkably easy: Mr. Weissman drafted the two pages of rules in a matter of days,

which were then approved by the county executive unilaterally. The whole process, from

conceptualization to implementation, took less than month.

But if we pause to ponder the situation a little more carefully, things begin to get a

little fuzzier. To begin with, Mr. Weissman’s clarity about the “marketness” of the situation

actually belies a slippery social scientific question: Is this a market? Does ecological offset-

ting really “count” as such? If we focus on the ways that pricing nature structures economic

and ecological behavior—if we look at how the profit and costs associated with eco-points
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shapes decisions about land use—if we focus on the commodify dimension of this command-

and-commodify regulatory institution, in other words—then Mr. Weissman’s eco-acounting

scheme certainly does start to look a lot like a market. But if we turn our attention to other

dimensions of this arrangement, like the statutes that compel land developers to offset in

the first place, or to the remarkable authority that Mr. Weissman himself holds over where

and when and how one can participate in the production and exchange of eco-points—not

to mention the fact that Mr. Weissman himself basically created the whole arrangement by

administrative fiat—if, in short, we emphasize the command dimension of these command-

and-commodify institutions—then suddenly ecological offsetting looks quite authoritative

and not really all that market-like at all.

This chapter takes advantage of the ambiguous character of ecological offsetting to

help understand its institutional character—the basic features of “how things are done” in

a specific place and time, in this case in market-like ways. As will become clear in the

chapters to come, carefully documenting these institutional features will help us begin to

understand how markets, or market-like institutions, have emerged and become increasingly

entwined in the fabric public bureaucracies and systems of environmental regulation. The

goal is to use the two national cases as concrete empirical examples that can help us move

well beyond stylized theoretical archetypes, or, worse, institutional caricatures that erro-

neously and misleadingly imply that “markets” and “regulation” are somehow institutional

antitheses.1 Indeed, our aim is to go beyond even the more nuanced notion that markets

are regulated (or “reregulated”) into existence,2 and to more fully appreciate the ways that

markets themselves can work as regulatory tools in a broader sense—even if not always in

normatively desirable ways. So a careful examination of the institutional form of ecological

1This kind of language is pervasive in the literature on environmental policy and politics, and is not
infrequent even in sociological discussions. See e.g. Héritier and M. Rhodes (2010) and Jordan et al. (2013).

2S. Vogel (1996) and Castree (2008b)
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offsetting schemes in this chapter helps us see more clearly how markets and market-like in-

stitutions can be—and increasingly are—engineered to function as systems of social control,

and economic and ecological regulation more particularly.

I note in advance that this line of inquiry are quite detailed; I spend a considerable

amount of time simply describing how ecological offsetting “works” and highlighting its

peculiar features in both the United States and in Germany. Policymakers and practitioners

may find these descriptions informative; social scientists may find them tedious. Either way,

I make no apology for my careful consideration of these empirical details. The reason is

simple: developing a clear sense of what ecological offsetting is and how it works, in plainly

descriptive terms, is essential for developing an account for how this institution has changed

through time, and thus for developing an account of how institutions—and market-oriented

institutional transformations in particular—develop and emerge when and where they do.

Ecological Offsetting: Fundamentals

The concept of ecological offsetting goes by a wide variety of names around the world: wet-

land mitigation or species conservation banking in the United States; biodiversity offsetting

in the former British Empire (e.g. Australia and England) and at the level of the European

Union (and increasingly in the academic literature); ecological compensation and replace-

ment measures (Ausgleichs- and Ersatzmaßnahmen) as governed by the Impact Mitigation

Regulation (Eingriffsregelung) in Germany, and so on.3 The principle, however, is always the

same: ecological damage caused by human interventions into nature—most often because

3It may be worth noting that these terms have different historical roots and different political valences.
As I will show in chapters 4 and 5, the German and American terms have roots in environmental policies
developed in the 1970s and are well developed and relatively uncontroversial in those countries—there is
no concerted political opposition to these regulatory approaches. The term biodiversity offsetting dates
to the early 2000s, is explicitly associated with UK organizations like the Business of Biodiversity Offsets
Programme, and is quite controversial. Biodiversity offsets were, in fact, staunchly resisted in the UK.
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of physical construction—must be ‘offset’ by restoration or ‘renaturation’ of ecologically de-

graded areas someplace else nearby. In the simplest example, if my construction project will

destroy a hectare of forest, I may be required to ‘offset’ this impact by creating a hectare

of forest in a different location, ideally by finding a piece of ecologically degraded land that

was once forest—most likely an agricultural field—and then reforesting it. Or, in a more

marketized system, I may buy such an offset from a third party who has already reforested

land of her own. Figure 3.1 outlines this basic process in slightly more detail.

In any well-developed ecological offsetting scheme, a thicket of specific rules and reg-

ulations governs exactly how and when such offsets can be used. A 2008 formal rule issued

by the U.S. Army Corps of Engineers and U.S. Environmental Protection Agency outlining

the creation and use of wetland offsets in the United States, for example, runs almost 19,000

words—about 50 pages—not including 196 more pages of informal “training materials” of-

fering guidance to street-level bureaucrats and practitioners on how to implement the rule in

practice.4 Documents like these dictate things like how far an offset can be from the ecologi-

cal harm it is meant to compensate for, how closely the ecology of the offset must match the

ecology of the site where nature is being harmed, and what ratio of offsets-to-impacts are

required of the land developer (e.g. 1:1 offsets-to-impacts, or 3:1, or 9:1, etc.).5 To give you

a sense of the level of state control over these institutions, if buying a cup of coffee was like

buying an eco-point (in Germany) or a species credit (in the United States), then the sale

of each and every individual cup of morning joe would have to be approved by government

regulators; only certain people with certain beverage needs would be able to buy certain

4See e.g. https://www.epa.gov/cwa-404/mitigation-rule-familiarization-workshops. Accessed
April 3, 2018.

5In the United States it is not uncommon for the area covered by offsets to be significantly larger than
the area of ecological harm, often at a ration of 3:1. This is meant to help make-up for the relatively lower
ecological “function” or “performance” of offsets. These higher offset-to-impact ratios seem to be somewhat
less common in Germany.
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amounts of certain kinds of coffee in certain places with certain specified levels of caffeine;

in some cases the state itself would be the coffee provider, and in all cases each coffee shop

would only be allowed to sell a fixed number of coffee beverages set by an overseeing agency.

Once a shop reached its imposed cap, it would have close up permanently and the owners

would have to move to a new location, just the way that a particular offset provider must

stop selling offset credits from a particular restoration project once all of that restored area

is “used up” and accounted for.

Four Basic Principles

Regardless of the finer points, contemporary ecological offsetting schemes are built around

a quartet of principles. The first is the principle of “no-net-loss” of nature, which aims to

make sure that any ecological destruction is “made up for” with an equivalent (or greater)

ecological improvement elsewhere. As we have already discussed in the first chapter, this

idea may strike ecologically minded readers as ridiculous: of course the newly created forest

in the hypothetical example above could never truly replace an original forest that was

destroyed—at least not for hundreds or perhaps thousands of years. And as also detailed in

the last chapter, ecological studies largely support this intuition: offsets have more-or-less

uniformly lower levels of “ecological function” and performance than comparable ecological

reference sites (see again figure 1.3).6

It is worth emphasizing, though, that as much as the principle of no-net-loss may

seem disingenuous—if not downright dishonest—it is not necessarily clear that this is a

categorically bad form of environmental policy. That is because fully-developed offsetting

schemes, like eco-accounting in Germany and species conservation banking in the United

6See e.g. Brown and Veneman (2001), National Research Council (2001), Ambrose et al. (2007), Kih-
slinger (2008), M. M. Robertson and Hayden (2008), Tischew et al. (2010), and Moreno-Mateos et al.
(2012).
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States, may still have considerable ecological benefits relative to other policy approaches of

the recent past, namely the lack of any requirements for offsets at all. This was the standard

around the world up to about the 1980s, and remains so in many places, where harm to

nature is not heavily regulated at all and is often simply understood as an endemic feature

of modernization and economic “progress.” Consider, for instance, that from the 1780s to

the 1980s, the estimated expanse of wetlands in what is now the “lower 48” U.S. states

shrank from 221 million acres to only 104 million acres—a reduction of 53%—much of that

intentionally drained to make way for agricultural production and commercial development.7

The average rate of loss of wetlands over that period works out to more than 1,600 acres—

about twice the size of New York City’s Central Park—per day for 200 years. Between

2004 and 2009, by contrast, only 62,300 acres, or 0.1%, of wetlands were lost in all of the

United States (including Hawaii and Alaska). That amount did not even reach the level of

statistical significance in a national study and, in any case, reflects a rate of loss of only

38 acres per day, or more than forty times less than the recent historical background rate.8

It is not clear how much this reduction in wetland loss can be attributed to offsetting per

se, but the study did note that one important contributing factor was the creation and

restoration of almost a half-million acres of new wetlands during the study period. Those

restored areas may perform worse on ecological metrics than “natural” wetlands, but their

creation at all is certainly an impressive environmental step forward relative to the nearly

unrelenting destruction of wetlands with no ecological compensation up to the 1980s.9

7T. E. Dahl (1990)
8T. E. Dahl (2011). Note that the length of the study period between 2004 and 2009 was actually 4.5

years, not a full five.
9Ibid., p. 41. The study does not indicate what fraction of these gains are linked to offsetting rather than

other restoration work, but it is possible that the fraction is high. Recall as noted in chapter 1 that as of 2017,
the U.S. Army Corps of Engineers identifies over a million acres of wetland area and endangered species
habitat in wetland mitigation banks, species conservation banks, and other comparable market-oriented
offsetting schemes.
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So translating the no-net-loss principle into practice yields underwhelming ecological

results and is thus deeply flawed. Further, as critics also point out, it may even facilitate

land development in a certain way, since builders and land developers can simply be directed

by environmental authorities to buy offsets rather than being confronted with more strin-

gent environmental protections that might force the redesign or even halting of an entire

construction project. But nonetheless, the no-net-loss idea is clearly tangled up with a larger

sea change in the way that losses to wetlands and other protected habitat are thought about

and managed in the United States—a sea change, as we will see later on, reflected in parallel

political-ecological shifts in Germany as well.

The second principle of ecological offsetting attempts to blunt some of the concerns

that arise out of the no-net-loss idea. This is a mitigation or compensation “hierarchy”

that constrains how and when offsets can be used. Under such a hierarchy, the idea is that

anyone who impacts nature must first do everything she can to avoid the impact altogether;

only after having having avoided everything that she can is she allowed to mitigate or

otherwise reduce whatever harm is deemed unavoidable; and finally, as a “last resort,” can

she compensate or offset any “residual” impacts that cannot be avoided or reduced in other

ways.

Decisions about when and how to move between levels in the hierarchy are of course

subjective and political. What, after all, does it mean to say that a specific bit of ecological

harm is “unavoidable”? Still, such a hierarchy is designed to make sure that offsetting works

in tandem with, and does not simply replace, direct protections for nature. In clear-cut cases

of threats to obviously irreplaceable ecosystems, this mostly works. In the United States

and Germany, for example, a land developer would never be able to justify clear cutting

an old-growth forest by arguing that offsets could “make up” for this ecological damage.
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Neither, in the U.S. case, can you offset for harm to endangered species habitat when it is

deemed that the harm itself might push the species towards extinction. (E.g. one could

not “offset” harm to the last remaining habitat of a species in a specific area.) In cases

like these, avoidance, the highest level of the hierarchy, trumps other lower levels, including

offsetting; even advocates agree that offsetting would be inappropriate (and illegal) in such

instances. It is worth noting that this this amounts to a tacit admission that “true” or “full”

ecological compensation is basically impossible.

Of course, and to reiterate, more mundane cases are harder to locate in the hierarchy.

Is this or that endangered species habitat, meadow, or wetland system “replaceable”? Is

this or that harm to nature “unavoidable”? At some point legal-regulatory discretion moves

from “clearly not” (as in the case of the old-growth forest) to “well, I suppose offsets are

okay here” (in some other less ecologically “sensitive” case). There is no uniform or absolute

ecological “line” demarcating where that transition occurs.

The third principle of ecological offsetting is the “polluter pays principle,” which stip-

ulates that the actor who creates the ecological harm—the land developer or builder, which

can and often does include the state—is responsible for bearing the costs of the ecological

offset. This is a simple but an important point for understanding ecological offsetting’s polit-

ical development. The polluter pays principle, after all, locates responsibility for covering a

social cost—harm to nature and ecosystems—in a singular actor—the polluter—rather than

(explicitly) spreading that cost across an entire population, the way that social insurance or

something like a general tax would. This will become important later, as the individualized

rather than collectivized burden of having to provide offsets created strong incentives for

land developers to shift this responsibility to other actors.

Finally, the fourth principle of ecological offsetting is what is called “additionality.”
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This is really an elaboration of no-net-loss; the idea is that offsets must be “additional”

to any other and pre-planned nature protection and restoration work—that is, offsets must

go above and beyond what “would have happened anyway.” The concept is simple and

important; it is easy to agree that actors should not be able to justify harming nature in one

location by using “offsets” that would have been created no matter what, or that already

exist. Nature already protected in national parks, for instance, would not be “additional”;

using such land as an offset would violate the principle of no-net-loss.

But the notion of additionality is a notoriously slippery concept in practice. Con-

sider, for instance, ecologically degraded lands within a national park. Could the ecological

restoration of such lands be a legitimate source of offsets? That is, would such offsets be

“additional”? The question is a much bigger than it sounds; relatively profound political-

ecological counterfactuals lurk within it. If the restoration work that creates the offsets

would never happen without the funding that the sale of the offsets themselves generates,

then there is a strong case to be made that the offsets would be additional. But if we

can imagine some other source of funding to pay for the restoration work, then there is a

strong case to be made that the restoration, being in a national park to begin with, would

eventually happen anyway. Whether we understand the offsets as “additional” in this case,

then, is contingent upon the level of public funding for nature protection work, and thus

more broadly on the political-historical milieu that the offsetting happens within. Indeed,

the very concept of additionally is bound up in the degree to which we understand offsetting

itself as the “only way” to protect nature in the context of land development, or to the

extent that we can imagine other ways of funding and managing nature protection. This

dilemma is not confined to the national park example; it applies to any offsetting situation.
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Complexity, Part 1: Economies in Nature

There are, however, two additional and very important layers of complexity critical for

understanding the fundamentals of ecological offsetting. The first is understanding how off-

setting works as an economy in nature itself. Per no-net-loss, the fundamental idea behind

offsetting is that nature destroyed in one location must be compensated for by creating an

equivalent (or greater) amount of “replacement nature” someplace else. This implies systems

of ecological commensuration, accounting, and exchange.10 In examples like German eco-

accounting or species conservation banking in the United States, quantified units of harm

to ecological systems in one location must be accounted for and then “offset”—essentially

exchanged—with a proportional number of similarly measured units of ecological improve-

ment and restoration someplace else nearby. Careful readers will have noticed that in figure

3.1, −x units of ecological harm are offset by exactly +x units of ecological improvement—

that is, precisely equivalent amount of loss, despite the different location (and perhaps even

the different ecological character) of the offset. Biologically-minded readers may think of this

as a means of using some sort of “ecological currency” to track units of “functional loss” and

“functional gain” in ecosystems, or “ecosystem service” loss and gain. Economically-minded

readers may prefer to think in terms of “use values” of nature in one location being directly

exchanged for other commensurable use values someplace else. Whatever the terminology,

commensuration and exchange are central to the process. My use of the term “economy in

nature” is thus not at all hyperbole. To the extent that we understand an “economy” as a

system of production and exchange of goods and services, we can think of ecological offset-

ting as a regulatory institution that creates an economy in the goods and services provided

by complex, biodiverse life itself.

10For an overview of “commensuration as a social process,” see Espeland and Stevens (1998).
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Note, however, that this “economy in nature” is essentially ecological in nature. The

currencies and accounting systems involved are based on units of nature itself; exchange of

money for nature do not (yet) figure. In fact, in some of these economies in nature, exchanges

between individuals may not occur at all. For instance, in the simplest version of an offsetting

scheme the “impactor” or polluter—the one who harms nature—and the “offsetter”—the

one who actually creates the ecological offset—can be the same actor. In such cases, the

state merely mandates that if a builder wants to harm nature “over here,” then she must

improve nature “over there”—or perhaps “right here”—that is, not someplace else “nearby,”

by directly adjacent or even within the construction site itself. So the same actor that

harms nature has to improve it as an “offset.” No property rights “change hands” in terms

of ownership; there is certainly no “market” in the usual sense, where competition and

struggles over price shape exchange dynamics. But an economy of nature exists nonetheless:

units of harm to nature must be somehow measured and quantified, units of ecological

improvement likewise, and these units must be made commensurate and therefore somehow

symbolically exchanged, one for the other, such that an offset is understood to “make up”

for ecological harm someplace else.

Complexity, Part 2: Markets in Nature

Such an economy in nature, however, can easily transmute into a fully fledged market in

nature. Two basic institutional changes have to occur for such marketization to occur: 1)

the units of nature in the economy in nature have to be valued in pecuniary and not just

ecological terms; and 2) those units have to be exchanged between individuals. The economy

in nature described above, in other words, has to begin to work at two levels: not only

must there be a currency of nature used to trade and exchange units of ecology itself, but
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that ecological currency—eco-points or species credits, for example—must in turn be valued

and bought and sold with “real” money, like dollars or euros or whatever other pecuniary

unit. Further, and as implied by this, the symbolic exchange of one unit of ecological harm

for one unit of ecological improvement described above must be paralleled by exchanges of

ownership of those ecological units. That is to say, in a market and not just an economy

of nature, units of nature must “change hands”—actors must buy and sell them from each

other.

In practical terms, this shift from an “economy” to a “market” in nature implies

the introduction of third-party offset providers: organizations whose purpose is to create

and supply offsets to other actors who need them. Obviously this provides an opportunity

for private actors to profit from selling offsets; see again figure 2.1 for examples of private

entrepreneurs selling offsets online in Germany, and recall that ecological offset market in

the United States was valued at between $2 and $4 billion in 2010.11 In a market in nature,

opportunities for private profit abound.

But third-party offset providers need not only be private actors. A public agency

can also create and sell offsets on “the open market” to any other actor who needs them.

Indeed, government agencies can use the sale of offsets to generate revenue, extracting fees

from those who cause harm to nature in order to pay for ecological improvements or whatever

else they like. As I will describe in considerably more detail in chapter 8, this logic is central

to German eco-accounting, where eco-accounts are very often managed by municipal and

county-level governments. Private actors play a larger role in ecological offsetting in the

United States, but even there, public offsetting organizations are still quite common: more

than 17%—over one in six—offsetting sites cataloged by the U.S. Army Corps of Engineers

are classified as “public commercial” entities, that is, publicly owned and operated offsetting

11Ecosystem Marketplace (2011)
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sites that sell (or sold) offsets to other actors (i.e. the public).12

There are two important things to note about using offsets to generate public revenue

in this way. First, this practice is hardly confined to ecological offsetting. Carbon-based

cap-and-trade schemes in particular are increasingly used to raise public funds; there is,

in fact, a good case to be made that, given their rather dismal performance for reducing

actual emissions, public revenue generation may be their primary function. The state of

California generated $1.49 billion by auctioning carbon allowances under its cap-and-trade

scheme in fiscal year 2014-2015, for example, which is almost four times as much as the

state collected in taxes on alcohol, about a quarter of the revenue collected from gasoline

taxes, and exactly 1% of all tax revenue, including sales and income taxes—that is to say,

a non-trivial amount!13

Second, the logic of public revenue generation—and the purpose of raising such funds—

is likely to be somewhat different than the logic of generating private profit. Thus, while

publicly and privately controlled ecologically offsetting institutions could be otherwise iden-

tical, the ways that the market in nature they each create works could be quite different.

The public entity, for instance, might—might, depending upon its organizational purpose—

be inclined to select harder-to-restore or more ecologically at-risk sites for restoration with a

broader public good in mind, even when such sites might offer lower credit yields or require

higher levels of investment, making them less “profitable.” States are well-known for taking

on such “hard” problems that are not likely to be profitable in the private sector; this is

the warrant for publicly funded basic science and research and development. The private

offset provider, meanwhile, might be more inclined to pick fast-and-easy restoration sites

12This figure is based on “approved” or “sold-out” offsetting sites, which number of the 2227 as of April,
2018. Source: U.S. Army Corps of Engineers Regulatory In-Lieu Fee and Bank Tracking System. See
https://ribits.usace.army.mil/. Accessed April 6, 2018.

13Source: . Calculations by the author.
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that can quickly generate profits—the ecologically low-hanging fruit, so to speak. In fact,

there is already some evidence that the character of restored wetlands and streams tends

in particular directions in part based on the profitability of engineering such changes.14 On

the other hand, a private offset provider might be able to more easily acquire lands to re-

store and generate offset credits, particularly in a political-economic contexts where public

agencies face austere budgets and are thus low on resources. And so on.

The point is not so much that we can clearly predict the differences in behavior between

public and private offsetting institutions, as it is to note that we have good reasons to expect

that there might be differences. Further, those differences might have political valences,

that is, be related to political pushes for either public or private governance in particular

historical and political contexts. So paying attention to differences between public and

private offset providers might offer important hints for understanding the development of

these institutions—indeed, as will become clear below, these distinctions are historically

salient.

Markets in Nature?

But even in cases where third-party offset providers sell offsets for money, are these really

markets in nature? And does it matter? Contra Mr. Weissman’s assuredness at the start of

the chapter, after all, careful economic students of institutions like ecological offsetting and

cap-and-trade have in fact argued that these command-and-commodify forms of regulation

may not involve “real” markets at all.15 To be sure, demand for things like species credits

and eco-points is not “natural”; certainly it does not emerge out of some innate human

14Lave (2012b). But as Lave also shows, this depends similarly upon culturally engrained and popularized
notions of what a wetland or a stream “should” look like; government agents may be equally prone to such
assumptions.

15Vaissière and Levrel (2015) and Vatn (2015)
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“propensity to truck, barter, and exchange one thing for another,” as Adam Smith famously

put it.16 Far from it: unlike markets in land and labor and money, upon which modern

human existence depends,17 or markets in art-topped lattes, sneakers, and pickup trucks,

which depend upon culturally conditioned needs, desires, and status hierarchies,18 most

markets in things like carbon credits or ecological offset credits are driven by formal-legal

mandates to purchase these rather unusual commodities in the first place.19 These are

“fabricated markets” in the terminology of political scientist Steven Vogel20—a different

institutional animal than the sorts of markets Smith imagined so long ago.

So ecological offsetting would seem to be quite far from the “self regulating markets” of

classical economic orthodoxy, idealized in mathematical-theoretical terms as freely-moving

supply and demand curves that intersect to generate a market-clearing price—indeed, where

this price-generating mechanism is essentially the definition of a market.21 Demand in these

command-and-commodify institutions is itself “manufactured”; it is regulated into existence

by the state.

There are, however, other conceptualizations of markets that seem more closely aligned

with the systems of exchange that ecological offsetting creates—or that any number of other

“fabricated” markets create. Consider a more sociological understanding of “market situa-

tions,” as founding social scientist Max Weber put it, where actors engage in a “competitive

price struggle”22 over the exchange of goods and services; where power and politics are fully

understood as key determinants of the outcome of that struggle; and where the role of the

16A. Smith (1812, p. 20)
17Polanyi (2001)
18Veblen (2009)
19Lederer (2012)
20S. K. Vogel (2018)
21For an excellent discussion of this conception of markets, and its relation to many actually existing

markets in history, see Neale (1957).
22M. Weber (1978, p. 82)
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state and cultural norms in constructing not only property rights regimes,23 but the rules

of exchange, the governance structures, and the culturally- and market-specific understand-

ings of how a particular market situation “works” are all fully appreciated.24 Does ecological

offsetting in the United States or in Germany count as this kind of market—that is to say,

something much closer to what many heavily managed and controlled markets “look like”?

The answer is an unequivocal “yes.” Certainly the state has its hands all over these

institutions, including by “artificially” creating demand for offsets. But in a more general

sense, a “competitive price struggle” is still at work in these instances. Offset providers seek

to maximize the revenue they generate through the sale of offset credits; offset users seek to

minimize those same costs. This is the primary dimension of the “price struggle.” In some

cases multiple offset providers may compete on cost to sell offsets to land developers—a

second dimension of the price struggle—but even when there is only one offset provider in

a given area—that is, in a monopoly situation—the offset producer still implicitly competes

with the possibility that the offset buyer—a land developer—will simply create her own eco-

logical compensation to satisfy the law, rather than purchasing the provider’s pre-fabricated

offset credits.25 The analogy of a single diner in a small town is appropriate: that purveyor of

cups of coffee, pancakes, and ham and cheese omelets may not have any direct competition,

but the owner and her staff still always compete against the possibility of customers staying

23See e.g. J. L. Campbell and Lindberg (1990) and Carruthers and Ariovich (2004)
24See principally Fligstein (2001b, pp. 33-5). Property rights, governance structures, and rules of exchange

are all relatively self explanatory; my reference to “culturally- and market-specific understandings of how
the market ‘works’” is meant to communicate the idea behind what Fligstein calls “conceptions of control,”
which he defines as “market-specific” or “local” “cognitive understandings that structure perceptions of how
a particular market works, as well as a description of the real social relations of domination that exist in a
particular market.” A conception of control is a historically and culturally specific “worldview that allows
actors to interpret the actions of others” even while it is simultaneously also a “reflection of how the market
is structured” (p. 35). For a wider-ranging discussion of sociological views on markets, see Swedberg (2005).

25In neither Germany nor the United States can the state formally compel an actor to buy offsets. The
state can merely compel the use of offsets, which leaves open the option of an actor exiting the “open
market” in order to fabricate her own offsets. That being said, it is usually cheaper and always much
quicker to use pre-fabricated offsets of the sort sold by a third-party provider.
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home to cook their own meal. Even so, we would still speak of a “market” for breakfast. So

it is with ecological offsets.

Further, and for better or for worse, this price struggle over offsets wriggles its way

down into the ecological dimensions of these markets in nature, too. As in the case of

the stream proposed to Mr. Weissman, offset providers attempt to find ways to increase

ecological “values” on the land they restore, which in turn increases either the money prices

of their credits, the number of credits they have to sell in the first place, or both. So

called “credit-stacking,” where a single piece of restored ecology can provide multiple offsets

for losses of different ecological functions in different locations, is another way that offsets

providers attempt to squeeze more pecuniary and more ecological value out of a single

ecological system; this idea is very controversial.26 The list goes on: offset providers select

restoration sites to maximize potential for ecological “lift”—that is, “functional gain”—

in order to improve credit yields; make overly rosy projections about the ecological gains

of finished-product offset sites relative to “baseline” scenarios;27 lobby for large “service

areas”—that is, the area over which an offset provider is allowed to sell offsets;28 and so

on. For their part, offset users—that is, land developers and infrastructure agencies—lobby

environmental agencies for less stringent offsetting requirements and (presumably) change

their construction plans in light of the costs of having to provide offsets.29 This can include

changes that minimize ecological harm to avoid offsetting costs; it can also include changes

that increase or retain planned ecological harm when offsets are judged to offer a better

26M. M. Robertson, BenDor, et al. (2014)
27Maron, Bull, et al. (2015)
28M. M. Robertson and Hayden (2008)
29I include the qualifier “presumably” in parentheses above because no research that I know of has at-

tempted to evaluate how the availability of ecological offsets shifts land developer behavior, either for better
or for worse. There is some evidence, however, that in the United States, the issuance of permits to harm
nature—and wetlands in particular—is correlated with more ecological harm in the form of further devel-
opment in the future (Swenson and Ambrose 2007). Whether these permits cause this development—and
how offsets factor into this—is not known.
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cost-benefit ratio than modifying construction plans.30 The ecological dimension of the

“competitive price struggle” in a market in nature by no means assures maximal ecological

benefit.

Offsetting Incarnate

So, in keeping with Gerhart Weissman’s claim at the start of the chapter, variants of eco-

logical offsetting characterized by the exchange of money for offset credits, like species con-

servation banking and eco-accounting, seem to be reasonable examples of actually existing,

sociologically-conceived markets, or at least “market situations,” granting that these mar-

kets may be quite dissimilar from those defined in classical economic orthodoxy.31 Further,

in markets for nature, these market situations manifest at both ecological and pecuniary

levels, where valuations in both of these realms can shift credit prices, credit volumes, or

both of these dimensions simultaneously. The politics of creating value, in other words,

unfolds in ecological and pecuniary dimensions in these institutions, through the contested

construction and accounting of ecological as well as monetary currencies. Not only are these

institutions markets, but the “price struggle” that unfolds within them is twofold. The

question that remains is, how do these markets in nature work in practice, and how do their

characteristics link back to the institutional antecedents from which they developed? Four

30The mitigation hierarchy formally prohibits this latter behavior, but the subjective judgements of real-
life implementation allow for it.

31See again Neale (1957) for a comparison of classical “self regulating markets” and “market places,” the
latter of which is closer to the notion of “market situations” as defined by Weber. I invoke the term “market
situations” here to temper the concerns of readers who struggle to escape the narrower neoclassical idea
of “markets.” Sticking to this more limited conception, however, provides no clear analytical benefit for
the analysis herein and in fact risks obscuring many of the crucial dimensions of many actually existing
markets (e.g. the role of the state, authoritative power, and political conflicts in fabricating giving structure
to markets). As such, I do not feel the need to restrict the term “market” to this narrower definition;
I understand “markets” in the classical economic sense as a narrow subset of the broader sociological
conception of “market situations.”
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“feature sets” characterize these markets in nature in the United States and Germany; table

3.1 summarizes the variations in each case.

Feature Set 1: Old, Authoritative Roots

The first thing to note about actually existing offsetting institutions in the United States

and in Germany is that they are not new—that is to say, the idea of “making up” for harm to

nature is an old one—and even more importantly, that these ideas originate in distinctively

state-led, authoritative approaches to nature protection.

In the U.S. case, one of the earliest applications of the principle of ecological offsetting

appears in the Fish and Wildlife Coordination Act of 1934, which required all government

agencies involved with dam construction to consult with the Bureau of Fisheries in order

to incorporate plans to help compensate for harm to fish migration routes.32 Much later,

but still well before the market-centric policy era that began in earnest in the 1980s, the

National Environmental Policy Act of 1969 (NEPA) led to regulations published in 1974

that required federal agencies to conduct “a rigorous exploration and objective evaluation”

of less environmentally damaging alternatives to proposed construction plans, including

considering “alternative measures to provide for compensation of fish and wildlife losses”—

that is, consideration of ecological offsets.33

But the goal of this act was not at all to build a market-oriented system of offsetting.

NEPA, a scant five pages long, was much more focused on using direct state interventions

to address major environmental problems. The act, for instance, dictated that “it is the

continuing responsibility of the Federal Government to use all practicable means (empha-

sis added)... to assure for all Americans safe, healthful, productive, and esthetically and

32National Research Council (2001, p. 61)
33See 40 CFR 1500.8, 1974: 695.
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culturally pleasing surroundings,”34 and created a Council on Environmental Quality with

the power to “issue regulations to Federal agencies for the implementation of the procedural

provisions of the Act”—basically, to force land developers and builders to conduct what are

now known as environmental impact statements for proposed development projects.35 Even

more broadly, the opening lines of the act lamented “the profound influences of population

growth, high-density urbanization, industrial expansion, resource exploitation, and new and

expanding technological advances...” on the natural environment, and called on the federal

government to “create and maintain conditions under which man and nature can exist in

productive harmony....”36 A call by the U.S. Congress for “harmony” between people and

the planet may seem quaint in 2018, but was much more earnest in 1970. NEPA passed

the Senate unanimously, after all, and passed the House 372 to 15. This was the same

year that Richard Nixon created the Environmental Protection Agency—now a perennial

target of ire for right-leaning politicians. The Endangered Species Act of 1973 passed the

Senate three years later, also unanimously, and flew through the house in a 390 to 12 vote.

Market-oriented compromises and command-and-commodify regulatory institutions for ad-

dressing environmental problems were simply not yet on the table, or even really conceived

of.37 The political debate in the early 1970s was not whether the state should exercise its

authoritative power to address environmental problems, but how quickly and in what ways.

Ecological offsetting, although not so-named at the time, was on of the tools the state had

at its disposal for doing this social-environmental work.

The same was true in Germany. The roots of ecological offsetting there reach at least

34See Public Law 91-190, p. 852, published January 1, 1970.
35See 42 U.S.C. p. 4321 and Executive order 11514, issued on Mar. 5, 1970.
36NEPA (1969)
37The notion of creating markets in “externalities” was proposed by Coase (1960) a decade earlier and

elaborated by Dales (1968a) and Dales (1968b), but these ideas did not become widespread until the 1980s
and 90s.
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as far back as 1935. That was the year the Nazi party passed the Reich Nature Protection

Law (Reichsnaturschutzgesetz ), which was not only an early and influential statute aimed at

protecting nature,38 but was amended in 1936 to allow authorities to require the restoration

of ecological damage on protected lands even if that damage had occurred prior to the

landscape being protected under the law.39 The Reich Nature Protection Law, in other

words, mandated “making up” for harm to nature, and thus is a historical precursor of the

contemporary notion of ecological compensation and offsets.

Four decades later, the Federal Nature Protection Act of 1976 (Bundesnaturschutzge-

setz ) finally replaced its Nazi-era predecessor and codified what is now known as the Impact

Mitigation Regulation (Eingriffsregelung) into law, which remains a central pillar of nature

protection in Germany to this day.40 Like NEPA, the Federal Nature Protection Act was

short—only nine pages—but the law was even more ambitious than its American counter-

part. Most notably, its provisions applied to essentially all land in Germany (I explain

why in chapter 5); the original law declared on its first page that even “in populated ar-

eas, parts of nature and the landscape, including green areas and their populations, are to

be protected, maintained and cultivated to a high degree.” The law also stipulated that

38The role of Nazis in German environmental history is fascinating and, predictably, somewhat contro-
versial. Some scholars have have made provocative claims about the continued influence of “ecofascist”
ideology in German environmentalism and strands of the environmental movement far beyond, e.g. Biehl
and Staudenmaier (1995) and Zimmerman (1995). More careful inquiry has generally not sustained the most
provocative of these claims—the radical left, after all, played a key role in the early “green” movement of
the 1960s and 70s; see e.g. Uekötter (2014)—but it is nonetheless very clear that German environmentalism
has deep and important links to Nazism, and that nature protection laws passed by the Third Reich have
long remained important influences on contemporary German environmental law (Brüggemeier et al. 2005;
Uekötter 2006; Staudenmaier 2011). The Reichsnaturschutzgesetz is a case in point. See chapter 5.

39Deiwick (2002, p. 7)
40As it is a central piece of not only nature protection law, but of German land-use planning and devel-

opment, there is a very large set of policy and praxis-based literature on the impact mitigation regulation,
mostly in German. For an authoritative guide to actually using this implementing this law, see Köppel
et al. (2004). An especially useful history of the impact mitigation regulation is Deiwick (2002). For English
language sources, see Rundcrantz and Skärbäck (2003), Wende et al. (2005), Darbi et al. (2010), and Mazza
and Schiller (2014).
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non-renewable resources must be “used sparingly,” and asserted that, “the consumption of

renewable resources must be managed in such a way that they are sustainably available.”41

No comparable statute exists in the United States; there is no blanket protection of nature

or green space in general in that country.42

Despite its ambitious scope, the Federal Nature Protection Act did implicitly assume

that harm to nature would continue to be a problem; as such, it stated that “impairments

[to nature] must be avoided or compensated for” (emphasis added). Typical of Germany’s

highly federalized governmental structure, the statute also included a provision that allowed

for the states to develop their own even stricter requirements for ecological “replacement

measures” in the case where land developers cause unavoidable harm. And section eight of

the law codified a formal mitigation (or compensation) hierarchy, which required all harm to

nature to first be avoided as much as possible, then minimized if it could not be avoided, and

only then for any residual impacts to be offset with ecological compensation and replacement

measures (ausgleich- und ersatzmaßnahmen).

But just as in the United States, the goal of this offsetting approach was not at all

to create a market in nature. Once again, market-oriented regulatory approaches were not

yet even clearly imagined by legislators and bureaucrats. This was the era of the birth

of the green state (not yet the green market), when, concerned about the degradation of

the natural and cultural landscape, legislators easily passed a law that proscribed land

development and protected nature on very nearly every square meter of German soil. It

may be hard for American readers to imagine this level of state intervention. Consider,

for instance, how the processes of suburban sprawl and urban growth might change in the

41See Bundesgesetzblatt Nr. 147 vom 23.12.1976, p. 3574.
42The Endangered Species Act and Clean Water protect specific elements of nature, but not the landscape

as a whole. NEPA specifies procedures for ensuring ecologically sound development, but does not protect
nature directly.
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United States if the law required all “unavoidable” impacts to nature of any sort on any kind

of land to be “compensated” for or “replaced” with some kind of ecological “improvement”

elsewhere. Indeed, these requirements under the Federal Nature Protection Law even applied

to changes in the natural scenery (Landschaftsbilde): significant alterations of the aesthetic

of the landscape could require project changes or compensation or replacement measures.43

The intention here was not to build a market, but for the state to flex its authoritative muscle

in relatively profound ways in order to protect nature in a country the size of California but

with a population of 78 million (in 1976)—nearly for times California’s population then and

twice its population now.

The implication for us, trying to understand where a novel market-oriented regulatory

institution came from two decades later, is that early institutional precursors to ecological

offsetting in the United States and in Germany were grounded in direct state control and

where not in any meaningful sense “marketized” or even economically “liberal.” To the

contrary, the institutional antecedents of contemporary markets in nature were steadfastly

authoritative, “statist,” and interventionist. To the extent that contemporary institutions

are built from pieces of earlier institutional forms, then, we should expect ecological offsetting

schemes to display tinges of these authoritative roots.

Feature Set 2: Public Origins

In keeping with their authoritative origins, real-life ecological offsetting in Germany and the

United States also has deep roots in public ownership and administration. This is clearest

in the German case; eco-accounts in that country are heavily controlled by local-level public

43Wind turbines are a good example of projects where this provision of the Federal Nature Protection
Act is invoked. Since these changes to the scenery cannot really be “undone” or compensated for—except
by not building the turbine in the first place–many communities charge a fee to wind turbine builders and
then, ostensibly, use that money for some kind of other ecological “improvement.”
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agencies. A 2003 survey found that 87% of “compensation pools” (physical tracts of land

used to generate offsets, the vast majority of which are embedded within eco-accounts)

were administered at the city or community level; only 8% were administered by private

organizations of any sort and just over 3% of the total were managed by for-profit forms

(GmbH, or limited liability corporations).44 The fraction of offset provision by private actors

has almost certainly climbed considerably in the 15 years since 2003; in 2006 an association

of mostly private and quasi-private “area agents” (Flächenagenturen), was founded; by 2016

the organization had grown to 30 members all over Germany.45 These organizations mostly

create and restore nature for a profit, either selling eco-points directly to clients who need

them, or contracting with land developers and planners in various capacities to create offsets

as requested.

Further and very crucially, the public administration of eco-accounts in Germany does

not prevent private actors from selling offsets for a profit within those publicly administered

systems. As Mr. Weissman’s case at the start of the chapter illustrates, this is actually

commonplace. Depending on the context, private landowners can either “register” their

eco-points with a public eco-account and then sell the points directly to other actors, or

they can sell the points they create directly to the public eco-account itself—that is, to a

city or county—which then either uses the points to offset its own construction activity or

re-sells the points at no profit to other actors who need them. So the public administration

of eco-accounts in Germany may mask considerable levels of private transactions embed-

ded within them. This feature, though, has a temporal gradient: in early incarnations of

eco-accounting, public institutions dominated; private, for-profit actors have only become

increasingly prominent in the past decade or so.

44Böhme et al. (2005).
45This is the Federal Association of Area Agents in Germany (Bundesverband der Flchenagenturen in

Deutschland e.V. See http://www.verband-flaechenagenturen.de/ Last accessed February 21, 2017.
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We also have to be careful not to conflate public control with something like a “non-

economic” motivation or institutional logic. As I will discuss in more detail in chapter

7, local-level public agencies—particularly cities and counties—in Germany may use eco-

accounts just the way private actors do—that is, as a means of generating revenue. In what

is likely the modal case, for instance, a city, county, or private actor generates eco-points that

are then “deposited” into a publicly managed eco-account. Then, when a land developer or

public agency constructs a new building or road or what have you, she may be charged a fee

by the city or county-level government for the eco-points that such construction requires,

and the appropriate number of eco-points are then debited from the local eco-account. Or,

in the case of residential development, the person who purchases a new home might be

billed for the eco-points associated with that construction as part of the purchase price of

the building.

In this incarnation, the sale of eco-points looks less like a market and more like an

eco-tax, where land developers or home buyers are simply coerced by local governments to

pay for a set number of eco-points commensurate with the ecological damaged caused by

their building or land development project. The goal here is exactly for the municipality to

raise revenue to cover the costs of generating the eco-points in the first place—that is, the

costs of the ecological restoration work that was a required in order to “offset” the ecological

harm caused by the construction project. Just like private entrepreneurs and landowners,

then, cities and counties may look for the offset-sites that can generate the most ecological

bang for the buck, attempt to generate as many eco-points as possible to both make land

development easier and faster, to recoup costs, and so on. The location of eco-accounting in

systems of public administration does at all preclude “economically”-oriented or market-like

behavior—although, of course, public agencies do not have to make a profit; they can run on
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losses in order to tackle on other more financially costly but socially beneficial (or essential)

tasks.

The situation is actually remarkably similar in the United States. There, it would at

first appear that privately owned, for-profit offsetting providers dominate offsetting. But

upon closer inspection, things are not entirely as they seem. The U.S. Army Corps of

Engineers classifies more than 17%—over one in six—offsetting sites as “public commercial”

entities, that is, publicly owned and operated offsetting sites that sell (or sold) offsets to

other actors to generate revenue, just the way many publicly administered eco-accounts do in

Germany.46 Roughly another one out of six of all offsetting sites are privately controlled by

not-for-profit organizations, and a handful—about 4%—are held by for-profit organizations

that nonetheless do not participate in the offsetting market; these entities instead use the

offsets they generate “in house,” to offset their own construction activities. All told, almost

40% of offsetting sites in the United States do not directly generate private profit.

Importantly, the fraction of public and not-for-profit control over offsetting was even

higher in the past. In 1992, when the first species conservation banks were just emerging,

there were already 46 wetland mitigation banks in the United States. (These wetland-focused

entities predated their species-focused counterparts by a handful of years.) Of these, only

eight (17%) were privately owned, and only one was an entrepreneurial bank that sold offset

credits to the public for a profit.47 Instead, most of these early offsetting “banks” were owned

by local governments and transportation departments that used offsets to compensate for

46This figure is based on “approved” or “sold-out” offsetting sites, which number of the 2227 as of April,
2018. Source: U.S. Army Corps of Engineers Regulatory In-Lieu Fee and Bank Tracking System. See
https://ribits.usace.army.mil/. Accessed April 6, 2018.

47The single entrepreneurial case was Fina LaTerre wetland mitigation bank in Louisiana, although a
second entrepreneurial banks seems to have also been approved the same year of the study (1992) in Georgia.
See Environmental Law Institute (1994, pp. 98, 135-40) as well as U.S. Army Corps of Engineers Regulatory
In-Lieu Fee and Bank Information Tracking System (RIBITS) database, available at https://ribits.

usace.army.mil/.
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their own construction activities. The only two species conservation banks in the state of

Oregon, for example, are owned and operated by Department of Transportation and are used

to offset its own impacts to sensitive habitats during transportation infrastructure projects.

So while it is true that private, for-profit actors make up the majority (about 60%)

of offsetting in the contemporary United States, public agencies and not-for-profit actors

also play a large role. And again, there is a temporal gradient to this change: originally,

most offsetting institutions—nearly all, in fact—were publicly controlled and not-for-profit;

now a much larger fraction of organizations are privately-controlled and for-profit. The

point relevant for trying to illuminate the origins of market-oriented ecological offsetting

is that profit-seeking entrepreneurs do not seem to be the original progenitors of these

novel institutions. Instead, it seems much more likely that these actors repurposed and

transformed non-market, public institutional “templates” of offsetting in profit- and revenue-

generating ways. Indeed, and as I will show in chapters 6 and 7, public agencies did the

same: they marketized or at least “economized” offsetting schemes in order to generate

monies to pay for the costs of legally-mandated offsets.

Feature Set 3: Variable Marketness

A careful look at the form of actually existing offsetting institutions also reveals that their

levels of “marketness” are highly variable. In part, this observation is linked to the public

origins of these institutions, discussed above. In the United States, for instance, half of

publicly controlled offsetting institutions are “commercial”—they sell offsets to the public—

but the other half only exchange units of nature “internally,” to compensate for the harm

to nature that their own construction activities generate. Indeed, a 2005 review found that

even of privately controlled species conservation banks, 23% generate species credits for
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internal use—that is, for the bank owner’s own needs.48 Strictly speaking, these actors are

participating in an economy but not a market in nature.

Of course many other exchanges in nature do take place in “true” markets, though.

Recall that the volume of the ecological offset market, mostly in the United States, was

estimated at between $2 and $4 billion in 2011.49 And in fact, the role of money itself

varies considerably across institutional morphologies. In the case of the tax-like situation

in Germany discussed above, land developers are essentially charged an “end user fee” for a

set number of eco-points related to their project. Similar institutional variants exist in the

United States; these include cases where land developers buy “turn key mitigation”—that

is, prefabricated offsets created in coordination with a specific land development project—or

instances when developers pay into an “in-lieu fee” program, where a set amount of money

is accepted by a public or not-for-profit organization “in lieu of” actual ecological compen-

sation, with the formal-legal expectation that the public agency or NGO will then use those

funds to pay for future ecological restoration work. These are market-like transactions, but

not fully “marketized” ones; the simplest case of a “true” market situation is visible in off-

setting institutions where buyers and sellers—whether public or private—directly exchange

units of nature for money. And in Germany, there is a provision in the Federal Nature

Protection Act for “replacement money” (Ersatzgeld), where land developers simply pay a

flat fee instead of an creating an ecological offset. This is somewhat different than the in-lieu

fee example in the United States; in that instance, the fee is (ostensibly) linked to future

nature restoration work. In the case of replacement money in Germany, while there is an ex-

pectation that the money be used for generally “environmentally-related” things—interview

informants made reference to things like funding environmental education in schools—it is

48Fox and Nino-Murcia (2005).
49Ecosystem Marketplace (2011)
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generally not connected to physical ecological restoration. In some ways, marketness—or at

least “economization”—reaches an apex here: there is not even a pretense of using money

as a proxy for valuing and trading units of ecological systems; money is used instead as a

direct expression ecological value.

Finally, the level of marketness in offsetting institutions varies in terms of a trio of

“currency”-related features. First, the fungibility of nature itself can vary. In the United

States ecological fungibility is generally low: harm to one “kind” of nature cannot usually be

offset with improvements to a different “kind” of nature (I explain why in chapter 5). Harm

to valley elderberry longhorn beetle habitat generally has to be offset by creating that same

specific habitat nearby; harm to estuarine wetland systems had to be offset by estuarine

wetland restoration, and so on. But these requirements can be loosened so that ecological

fungibility is much, much higher. In Germany nature turns out to be highly fungible: harm

to flowery meadow can be offset with eco-points generated by planting hedgerows; harm to

hedgerows can be offset by planting an orchard; harm to an orchard can be offset by creating

a small bit of sustainably managed grazing land (again, I explain why in chapter 5).

Second, the units or currency of nature can themselves vary in ways related to but

distinct from fungibility itself. In the United States the vast majority of offsets are mea-

sured in simple units of area: harm to x units of area (usually acres) of this particular

ecological system have to be offset by y units of area of the same “kind” of system. There

are exceptions to this; in Washington state salmon habitat credits in steams and water-

ways are measured in “discounted service acre-years” (DSAYs), in Florida units of critically

endangered panther habitat are measured in “panther habitat units,” and in some cases,

like those of gopher tortoise in Alabama and Mississippi, the currency of exchange is ac-

tually individual species themselves—individual tortoises.50 In Germany, meanwhile offsets

50This does not mean that actors are able to simply kill tortoises in one location if they buy tortoise
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are almost universally quantified in these kinds of highly economized currencies, namely,

eco-points. In an eco-point system, various kinds and qualities of ecology (e.g. soil quality

and richness; plant communities and structure; etc.) are given different numerical values or

scores, those values are aggregated up across ecological categories, and finally the net value

over an entire area or plot of land is translated into a corresponding number of eco-points.

Again, there are exceptions: in some cases offset and impacts are made commensurate by

way of qualitative assessments of ecosystems—a system that inherently lends itself to a less

marketized approach to buying and selling units of nature—and in other cases, like the use

of replacement money (Ersatzgeld) noted above, the unit of exchange is actually just money

itself.

Finally, the market-like morphological features of offsetting institutions vary in terms

of how these ecological currencies are generated in time. The most fluid and market-like

dynamics can develop in instances when a surplus of ready-made offsets stands at the ready,

available for purchase to whomever needs them. This is so-called “advanced” mitigation,

generated in advance of any particular impact to nature; it also carries the very significant

benefit that environmental regulators and advocates can be sure that offsets actually exist

and are ecologically viable—a non-trivial problem in real-world offsetting! Alternatively,

offsets can be generated concomitantly with harm to nature; this creates a lack of ecolog-

ical “liquidity” in the offset market (i.e. is associated with somewhat lower marketness)

and also suffers from the problem that it remains unclear how “good” the offsets will be in

the end. An even worse ecological situation is creating offsets after the fact, wherein land

developers or offset providers promise to crease offsets after land development has already

occurred. Concomitant and after-the-fact approaches are typical of non-market approaches

“credits.” It does mean that harm to one individual tortoise’s habitat has to be offset by creating or
purchasing a credit associated with another another distinct individual elsewhere.
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to ecological offsetting; generating offsets in advance impacts is the aspiration of market-

oriented approaches like species conservation banking and eco-accounting. More generally,

the “marketness” of actually existing offsetting institutions is highly variable: not all off-

setting transactions are plainly marketized and the degree to which “market situations”

penetrate through ecological and pecuniary dimensions of offsetting institutions varies in

relation to the role of money, profit, levels of ecological fungibility, the units of ecological

currency, and the temporality of the offsetting itself.

Feature Set 4a: Policy Shifts and Spatial Decoupling in Germany

The final set of institutional-morphological elements important for understanding actually

exiting offsetting institutions are discrete and more formal policy shifts that have unfolded

since the 1970s. Just like other kinds of institutional changes, policy shifts can develop out

of conflicts and settlements over how things “ought” to be done, but unlike informal shifts

and variance in practice discussed so far, formal policy changes can—but do not have to—

accelerate otherwise incremental and continuous patterns of institutional change, opening

up or legitimating new patterns of activity and institutional morphologies that can push

institutional evolution in decisive directions.

In the German case, the policy shifts important to the development of eco-accounting

link back to changes in the Impact Mitigation Regulation (Eingriffsregelung) itself—the

rule that governs ecological offsets. To begin with, the principles of the Impact Mitiga-

tion Regulation, which were articulated in the Federal Nature Protection Act of 1976, sat

in ambiguous relation to rules and procedures laid out in the older Federal Building Code

(Baugesetzbuch), passed 16 years earlier in 1960. This latter law provided a uniform frame-

work for urban planning and land development procedures in counties and municipalities
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but did not address nature protection directly. The result was disagreement over the degree

to which the principles laid out in the Impact Mitigation Regulation (stemming from the

Federal Nature Protection Act) applied to municipal planning processes (laid out in the

Federal Building Code). City-level governments retained near complete autonomy in their

own landscape and development plans; state-level authorities and environmental advocates

argued that these local jurisdictions had to integrate the provisions of the Federal Nature

Protection Act into their planning processes. If the Impact Mitigation Regulation was not

included in planning, critics argued, nature protection—and ecological compensation or off-

sets in particular—ended up being neglected when it came time to actually build things.

For one thing, critics pointed out, the simple physical space for creating offsets was often

not accounted for in municipal planning processes.51

In response to this legal ambiguity, in 1993 the Federal Nature Protection Act was

amended to clarify that the principles of the Impact Mitigation Regulation and thus offset-

ting were—or at least should be—applicable to county and municipal planning processes.52

But these legal changes remained controversial and implementation remained weak; local-

level governments continued to argue that the Impact Mitigation Regulation, still housed

in the Federal Nature Protection Act but not the Building Code, did not apply to their

planning processes—either that or they simply ignored the Impact Mitigation Regulation

altogether. Indeed, empirically, this is what happened: cities and towns simply did not

implement or enforce the Impact Mitigation Regulation. (I discuss this in more depth in

chapter 4.)

In response, in 1998 the Federal Building Code itself was amended to resolve the

tensions and ambiguities that lingered after 1993. These reforms not only clarified that the

51Deiwick (2002, p. 33)
52This 1993 legal change is the so-called “building law compromise” or Baurechtskompromiss. See again

Deiwick (2002, pp. 32-35)
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principles of the Impact Mitigation Regulation—and thus offsetting—had to be enforced in

the context of urban development and landscape planning, but also clearly embedded those

principles in the Building Code itself. (I discuss this in more depth in chapter 6.) Even

more importantly, the reforms unambiguously allowed for the spatial decoupling of offsets

from ecological harm at construction sites—that is, allowed builders and planners to locate

offsets in spatially distinct locations, near to but not directly adjacent or within a land

development project itself.53 This decoupling provided a critically important jolt to the

institutional evolution of eco-accounting, explicitly permitting harm to nature “over here”

to be compensated for with ecological offsets “over there,” someplace else nearby. Without

spatially separating offsets from impacts, after all, it is nearly impossible for different actors

to exchange units of nature for money, and thus for a fully fledged market in nature to emerge.

This spatial decoupling also allowed for a different but related change: it made it possible

for offsets for multiple construction projects to be amalgamated into single, contiguous

areas in the form of “measure pools” (maßnahmenpools), where ecological compensation was

created and amalgamated into a single larger tract of land, or “area pools” (flächenpools),

where larger tracts of land were set aside for future use as offsets, but the actual ecological

improvements themselves were not yet created.

But incorporating the impact mitigation regulation into the Federal Building Code

in 1998 also effectively created two Impact Mitigation Regulations: one under the Federal

Building Code and that applied to city-level development and landscape planning, and

another under the Federal Nature Protection Act and that obtained at the state- and county-

level in the countryside outside the urban boundaries of cities and towns, and for other

“larger” projects that normally span multiple local jurisdictions, like national or state-level

roadway projects, rail projects, utility projects, nuclear facilities, and so on. This split in

53Deiwick (2002) and Wende et al. (2005)
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the Impact Mitigation Regulation has important institutional implications: it means that

state- and county-level eco-accounts operate under a slightly different set (and also slightly

more ecologically robust) rules than municipal-level ones, and further, that municipalities

are free to govern and regulate their offsetting schemes and eco-accounts per their own rules

and regulations.

A second set of reforms to the Federal Nature Protection Act, first in 2002 and then

again in 2009, helped further cement the above principles in formal-legal terms, especially for

state-level (as opposed to municipal-level) eco-accounts. I caution, however, that important

as they are, none of these legal changes, in 1993, 1998, 2002, or 2009 should be understood

as exclusive or even fundamental drivers of the proliferation of eco-accounts in Germany.

The reforms themselves did not mandate the creation of the market-oriented institutions we

presently observe. Rather, these shifts in policy merely laid the institutional-morphological

groundwork for market-oriented reforms to emerge out of settlements to more subtle, re-

cursive, and endogenous institutional conflicts that bubbled up around land development

and planning processes in Germany in the 1990s and 2000s. Consider that it was not until

the 2009 reform that the term “eco-account” (Ökokonto) appeared in the Federal Nature

Protection Act at all, fully 15 years after the first eco-accounts appeared in Rheinland-Pfalz.

The word still does not appear the Federal Building Code whatsoever.

Feature Set 4b: Policy Shifts and Spatial Decoupling in the United States

If formal-legal changes and actually-existing offsetting institutions are only loosely linked in

Germany, they are even more loosely connected in the United States. The state of California

issued guidance for establishing species conservation banks as early as 1995—a seemingly

decisive act of formal endorsement by the state government. But not only were these merely
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state-level guidelines—not formal rules—but up until only two years ago, in 2016, the official

U.S. Fish and Wildlife Service Mitigation Policy and Endangered Species Act Consultation

Handbook actually pointed in precisely the opposite direction. These documents argued

that under Section 7 of the Endangered Species Act, which governs a large majority of

the law’s applications,54 “it is not appropriate to require mitigation [i.e. offsets] for the

impacts of incidental take” (emphasis added).55,56 Species conservation banking, in other

words, emerged in a formal-legal context where offsetting was not only not encouraged (or

even described) in federal-level formal-legal documents, but where national policy explicitly

advised against ecological offsetting as a means of enforcing the law!

Still, there are a handful of policy shifts important to the U.S. case. In 1982 the

Endangered Species Act itself was amended to allow the creation of large-scale “habitat

conservation plans” (HCPs) under what was then introduced as Section 10 of the law;

Section 10 allowed for ecological offsets.57 Crucially, during his campaign for president in

1988, the (future) George H. W. Bush administration embraced the exchange-based concept

of “no net loss of wetlands” as a key tenant of environmental policy—although notably, this

54Two sections of the U.S. Endangered Species Act govern offsetting: Section 7 and Section 10. In brief,
Section 10 obtains when any non-federal entity (e.g. a private citizen or state government) seeks project
approval. Section 7 obtains when a project involves a “federal nexus” (e.g. another federal agency or federal
funding). Three things make Section 7 consultations considerably more likely than Section 10 consultations:
1) Compliance with Section 10 is comparatively easy to avoid. In the absence of compulsion to consult with
the Services, a private land developer may elect to “shoot, shovel, and shut-up” (Salzman 2005, p. 916)
rather than obey the law. 2) Developing a habitat conservation plan under Section 10 is generally arduous,
creating incentives to return to (1) above, or to consult under Section 7, if possible. 3) A federal nexus is
actually quite common. For example, all projects that impact “waters of the United States,” must obtain a
permit from the U.S. Army Corps of Engineers to comply with the Clean Water Act. This creates a federal
nexus.

55“Take” is the legal term used in the Endangered Species Act to designate what in colloquial terms would
be harm or a disturbance to a protected species and its habitat.

56U.S. Fish and Wildlife Service and National Marine Fisheries Service (1998, pp. 4-53). See also Andrus
(1981).

57See again n45 on the basic context when this portion of the law obtains and why its invocation remains
infrequent relative to section 7. For a brief history of these changes and their effects, see Feldman and Jonas
(2000).
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idea was never actually formalized in an executive order or law passed by Congress.58 The

no-net-loss idea had no direct bearing on endangered species policy per se and, per usual, the

logic behind the notion did not seem to be to explicitly create a market in wetland offsets.

Nonetheless, this rhetorical shift lent the idea of ecological offsetting a tremendous amount

of legitimacy, emanating from the highest levels of the U.S. government. The no-net-loss

concept also came very close, indeed, to explicitly endorsing the idea that harm to nature

could be spatially decoupled from the “mitigation” meant to offset its negative effects, as

the reforms of 1998 had done in Germany.

This relative political-legal unity of support for offsetting in the context of impacts

to wetlands—but not endangered species—helped support the development of the very first

commercial wetland mitigation “banks” in 1990, just a few years before the first-ever species

conservation banks developed in California. Federal—not just state—policy guidance issued

in 1995 further supported wetland (but again, not species) “banking;” as with measure pools

in Germany, the ecologically appealing idea here was the amalgamation of offsets for many

smaller-scale impacts into one larger, contiguous “bank” of land. With this idea at least

partly in mind, federal legislation was passed in 1998 that favored the “banking” approach

for addressing “unavoidable” impacts to wetlands during federal transportation projects

(but not more broadly).59

In this way, wetland mitigation banking, which drew its authority from the Clean

58It is often reported that “no net loss” of wetlands became the official policy of the United States in 1988
or 1989 when the policy was established by President George H. W. Bush. It is sometimes claimed that
Bush issued an executive order to this effect. This is misleading. Although the first Bush administration
embraced the rhetoric of no net loss, the President never signed any legislation or an executive order that
mandated no net loss as a formal part of wetlands policy. The only executive order directly related to the
protection of wetlands was issued by President Carter in 1977 (E.O. 11990). That order does not mention
“no net loss” or offsetting at all. See also Environmental Law Institute (1994), Gardner (2011), and Layzer
(2012).

59Gardner (2011); see also https://www.epa.gov/cwa-404/mitigation-banking-factsheet. Last ac-
cessed April 15, 2018.
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Water Act of 1972, provided something of an institutional template for species conservation

banking, which, although apparently in direct contradiction with established ideas about

how the law was “supposed” to be applied, nonetheless drew its authority from the En-

dangered Species Act of 1973. Still, it may be more accurate to say that these wetland-

and species-focused institutional variants co-evolved; recall again that there were only 46

wetland banks in all of the United States when the first species banks where being developed

in California in the early 1990s, and that only one of these was in the form of a commercial,

for-profit institution.60 The federal government issued non-binding, informal “guidance”

on the establishment and use of species conservation banks specifically in 2003,61 but this

document remained in basic conflict with the official policy handbook discouraging offsets

under Section 7 of the Endangered Species Act, noted above. The most consequential policy

development may have been in 2008, when the U.S. Army Corps of Engineers and U.S.

EPA issued the “Mitigation Rule” that very clearly codified and formalized the parame-

ters of offsetting in the context of wetlands—yet again, not in the context of endangered

species. Somewhat incredibly, and importantly for a social scientist trying to understand

institutional emergence and change, this 2008 rule came nearly two decades after the first

commercial wetland mitigation banks had developed in 1990. Species conservation banking

itself did not enjoy unambiguous formal, federal-level endorsement until 2016, fully 22 years

after the first species conservation banks were approved by state and federal regulators in

California.62

60Indeed most of those 46 pioneering wetland “banks” would not be identified as such in today’s insider
terminology. The qualifier “bank” is increasingly reserved for private, for-profit offsetting approaches. The
majority of the public and and not-for-profit institutions present in the early 1990s would be more likely to
be classified as in-lieu fee programs in contemporary parlance, and as per the legal reforms of 2008.

61See 68 FR 24753, p. 24753.
62See 81 FR 83440, pp. 83440-83492.
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Table 3.1: Key Morphological Features/Practices in Offsetting Institutions

Feature United States Germany

Authoritative Roots

Source of Control/
Authority

Endangered Species Act
species
Clean Water Act
wetlands

Federal Nature Protection Act
federal, state, county
Federal Building Code
county, municipal

Public Origins

Ownership Public
Private

Public
Private

Exchange Type “In-house” (ecological)
Between parties
(ecological & pecuniary)

“‘In-house” (ecological)
Between parties
(ecological & pecuniary)

Generates Revenue? Yes
No

Yes
No

Marketness

For Profit? Yes
No

Yes
No

Role of Money No pecuniary transactions
End user fee for credits
Buy/Sell Credits

No pecuniary transactions
End user fee for credits
Buy/Sell Credits
Flat Fee (no credits)

Ecological Fungibility Low (Mostly in-kind) High (In-kind or out-of-kind)

Units of Ecological
Currency

Species/Individuals
Points
Area

Qualitative Assessment
Points
Flat Fee

Temporality of Offset Advanced Mitigation
Planned
Concomitant
After-the-fact

Advanced Mitigation
Planned
Concomitant
After-the-fact

Policy Context and Spatial Decoupling

Offset Location On-Site Offsets
Off-Site Offsets (nearby)
Off-Site Offsets (not specified)

On-Site Offsets
Off-Site Offsets (nearby)
Not Place-Based

Offset Amalgamation Bank
Isolated Offset
No Direct Compensation

Measure Pool
Area Pool
Isolated Offset
No Direct Compensation

Legal Regime Pre-2008 (Clean Water Act)
Post-2008 (Clean Water Act)

Pre-1998 (Building Code)
Post-1998 (Building Code)
Pre-2002 (Nat. Protect. Act)
2002-2009 (Nat. Protect. Act)
Post-2009 (Nat. Protect. Act)
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Markets as Regulatory Institutions

Actually existing offsetting institutions in Germany and the United States have roots in au-

thoritative laws dating back to the 1930s, were originally almost entirely publicly controlled,

vary in their levels of “marketness,” and were helped along by a handful of formal policy

reforms in both countries, particularly those that allowed the spatial decoupling of ecological

offsets from the locations of ecological harm. These new and market-oriented forms of reg-

ulation are not unitary institutional creations; they are instead a diverse array of for-profit,

not-for-profit, public, and private institutional forms that use markets in ecology in subtly

different ways and to different extents as a means of controlling human relationships with

nature.

But at the core, the form of these regulatory institutions is built around an architecture

of markets and of exchange governed by various price mechanisms. Formally put, these

institutions create contexts where action and decision-making are at least partly oriented

towards towards costs as well as opportunities for generating revenue and profit, which

in turn means that economic action in these contexts operates in relation to the broader

“constellation of interests” that forms the basis of economic power, outlined in chapter 2.63

Put more succinctly, these command-and-commodify institutions use economic power to

regulate human economic relationships with nature.

The broader implication is that the “market situations” endemic to command-and-

commodify institutions are not just regulated or re-regulated into existence—that is to say,

they are not just objects of regulation. These systems of exchange and markets are themselves

regulatory institutions. To be more concrete, a market in eco-points, as Mr. Weissman

explains, is itself designed to shape and constrain economic and ecological action—to wield

63M. Weber (1978, pp. 82, 943)

122



Markets as Regulatory Institutions

economic power—by, for instance, giving land owners “an incentive to protect nature,” as

he says, or making “harming nature as expensive as possible for builders.” If these kinds

of regulatory dynamics are not compatible with a given definition of markets or a given

definition of regulation, then the problem is with the definition, not with the character of

the actually existing institutions themselves.

But as our investigation of ecological offsetting has also revealed, the reticence of some

scholars to conceptualize these institutions as markets per se is understandable. That is be-

cause many of the morphological features of these institutions are distinctively authoritative

as well, ranging from direct commands to participate in the market for offsets to begin with,

to the hyper-specific controls over how that offsetting is to be done (e.g. the mitigation hier-

archy). This, in turn, signals a certain “statist”—or really, authoritative—institutional bent

that can seem to be directly at odds with the principles of markets and unfettered exchange,

especially in their most economically liberal conceptualizations. Indeed, observations of this

sort are at the root of the wide-ranging literature on “actually existing neoliberalism,”64

which documents all of the self-contradictory and confused ways that ostensibly “liber-

alizing” and “marketizing” institutional changes in fact rely on things like state control,

re-regulation, and “continuous, centrally organized and controlled interventionism,” as Karl

Polanyi put it.65

A careful look at the form of these institutions, in other words, makes it clear why

it is useful to think of them as examples of command-and-commodify regulation, and not

simply “markets” or, alternatively, “regulation” in a classic, state-directed sense. At their

root, these are systems of economic and ecological control—regulatory institutions—that

use a distinctive combination of authoritative and economic power to structure and shape

64E.g. N. Brenner and Theodore (2002), Harvey (2005), L. Wacquant (2012), and Jessop (2013)
65Polanyi (2001, p. 146)
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human relationships with nature in patterned and predictable—although not completely

determined—ways. Indeed, we can make an analogy to capitalism itself: as Mr. Weissman

forces the formally free land developer into the market for ecological offsets, the nobility

and their enclosure of common lands forces the formally free, landless worker into the labor

market. In both instances, no real choice is made; the hands of the developer and the

laborer are essentially forced. Once in the market for offset credits, however, the land

developer makes ostensibly “free” choices only constrained by the price and availability of

offset credits; once in the market for labor, the landless worker makes ostensibly “free”

choices only constrained by the price and availability of her labor power itself.66

The point of this comparison is not to subsume capitalism itself into the category of

“regulatory institution.” (Although we could do this; the “regulation school” of economics

and political economy makes just such an analytical move.67) Rather, the aim is only to

point out how socially engineered markets, including markets in nature, and also markets

in labor, which are equally fabricated, can—and increasingly do—work as regulatory insti-

tutions in their own right. If we are to understand processes of marketization around the

world, and in environmental policy in particular, we must appreciate this point. Binary

conceptualizations setting “markets” in opposition to “regulation” are not only misleading,

they are obfuscatory: they hide the ways markets themselves regulate human economic

action and relationships with the natural environment.

But there is also a larger lesson lurking in this chapter. In carefully interrogating

the market-like institutional features of ecological offsetting, we have not only uncovered

its economic and authoritative dimensions, but have also stumbled across its inadequacies.

No-net-loss does not seem to live up to its own ecological expectations—at least not in the

66I am, of course, drawing on Marx (1990, p. 874).
67See e.g. Jessop (1997) for a nice review of the “regulation approach.”
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vast majority of cases and on the timescales of conventional ecological research. Notions of

“additionality” are bound up with the perception that offsetting itself is a desirable way to

protect nature, even despite its ecological flaws. Decisions about when and how to move

between levels of the mitigation hierarchy are at best subjective and at worst corrupt. And

creating economies and markets in nature stands to generate perverse incentives, where the

cheapest and easiest ecological restoration work is favored; where credit providers push to

maximize the value of their work, even if in ecologically dubious ways; and where offset

users—land developers—may lobby for rights to offset rather than rethinking development

plans altogether. These “discoveries” prompt us to ask, how and why has such a flawed

approach to nature protection become some prominent in Germany and the United States?

And how can it possibly be a model for nature protection around the world? The macro-

historical conditions that favored this market-oriented, exchange-based approach to nature

protection at the topic of next chapter.
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CHAPTER 4

It’s Capitalism, Stupid?

A large, inverted triangular sign, similar to signs posted all over Germany, hangs on the door

of Marianne Westermann’s office. “Naturschutzgebiet” it reads—Nature Reserve, or literally,

Nature Protection Area. The sign is actually from the state of Nordrhein-Westfalen, but

we are in the Bavarian State Office for Environment, several hundred kilometers south and

east of Nordrhein-Westfalen. I’m talking with Marianne and her colleague Elke Baumann,

both mid-level employees of the office who help oversee nature protection policy and com-

pensation under the Impact Mitigation Regulation. The head of the office, Martin Müller,

was scheduled to join us from the start, but comes in an hour late, midway through the

conversation. He is bearded, well-groomed and wears a sport coat–decidedly more formal

than Elke or Marianne or anyone else I have seen in the office. He moves quietly—I did not

even hear the door open as he enters—and apologizes for his tardiness.

“We had a little bit of trouble,” he almost whispers. “There was a killing of a lynx.”

Martin purses his lips. “And, um... yes,” he says slowly, trailing off the way one might when

caught by an unexpected memory at a memorial service.

The story of the Eurasian lynx in Bavaria is a little bit encouraging but mostly dis-

heartening. Along with brown bears and wolfs, the other two largest predators in Europe,

lynx were intentionally killed off by humans in the 18th and 19th centuries. At the time,
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these animals were understood as competitors and threats to human life and livelihoods.

Lynx were declared extinct in Bavaria in the late 1800s. But a century later, in the 1970s

and 1980s, in a different historical moment when the animals were understood differently

by governments and when environmental attitudes had shifted considerably, lynx were rein-

troduced to Bavaria. The population has climbed since then, but only to something like

50 animals that range mostly through the low mountains of the Bohemian Forest protected

by two contiguous national parks, one in Germany and the other on the other side of the

border, in the Czech Republic. Lynx in Bavaria have struggled to expand over a wider

geographic range. Researchers suggest that “the most probable mechanism” behind the

species’ inability to spread more widely “is illegal killing outside of the national parks.”1 In

this particular case, the lynx that made Martin late seems to have been somehow strangled

with a wire, but the authorities have no leads about who actually committed the act. The

Bavarian Ministry of Environment is offering a e10,000 reward for information that leads to

the arrest of the perpetrator.2 And this killing is not an isolated one: three Lynx have been

found dead in Bavaria over the past year, and a month after my meeting with Marianne,

Elke, and Martin, another lynx is found dead in Harz National Park about 300 kilometers

to the north in the state of Saxony-Anhalt, this time apparently shot with a gun. The crime

is punishable with up to five years in prison; the local World Wildlife Federation chapter

offers a e25,000 reward to help find the killer.3 I do not know if the perpetrator was ever

located in either case.

1J. Müller et al. (2014)
2See Süddeutsche Zeitung, “Luchs erdrosselt - 10 000 Euro Belohnung auf Wilderer

ausgesetzt.” March 11, 2016. Available at http://www.sueddeutsche.de/bayern/

bayerischer-wald-luchs-erdrosselt-hohe-belohnung-auf-wilderer-ausgesetzt-1.2902779. Last
accessed April 24, 2018.

3See Norddeutscher Rudfunk, “25.000 Euro Belohnung: Wer erschoss den Luchs?” April
26, 2016. Available at https://www.ndr.de/nachrichten/niedersachsen/braunschweig_harz_

goettingen/25000-Euro-Belohnung-Wer-erschoss-Luchs,luchs362.html. Last accessed April 23,
2018.
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But individual killings by human beings are only a proximate cause of the lynx’s

struggle to redevelop a robust population. The availability of suitable forest habitat is also

a key predictor of where lynx are found; were forest is lacking, so are lynx. And of course

this shortage of suitable habitat is linked in myriad ways to the presence of the nearly 13

million people that call Bavaria home. For a point of reference, Bavaria is the largest state

in Germany, but it is still not much bigger than the U.S. state of West Virginia and is home

to more than seven times the number of people. If Bavaria was a U.S. state it would rank

7th by population density, less than Delaware but more than New York, and almost twice

as dense as California. So while there is a relatively large amount of rural and “wild” land

in Bavaria—the state is actually rather sparsely populated by German standards—people

and their presence are still felt essentially everywhere.

Ostensibly, the German Impact Mitigation Regulation should help “make up” for many

of the negative impacts that all those humans have on the lands and the forest that creatures

like the lynx call home. When building projects or roadways “unavoidably” intervene into

the forest, for example, the Impact Mitigation Regulation says these impacts to nature have

to be “compensated” for or “replaced.” The separate Federal Forest Act (Bundeswaldgesetz )

provides considerable further protections to forested lands. But these laws are limited in

their own ways, too. Forestry itself, along with agriculture, are exempted from the Impact

Mitigation Regulation. That means that building a road through a forest or a house within

it—neither of which are part of forestry—has to be compensated for, but clearcutting a forest

for lumber does not require compensation. For its part, the Federal Forest Act is, at its core,

a law designed to balance the “economic benefits” of the forest with its “importance for the

environment.”4 Indeed, the second stated purpose of the law is to “promote forestry.” If

laws like these were enough to truly “make up” for anthropogenic harm to lynx habitat,

4See Bundeswaldgesetz §1.1.
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then this creature would not struggle so much to thrive beyond the borders of the much

more stringently protected national parks where its population is concentrated.

This leads to a broader critique: laws like Impact Mitigation Regulation—and the

idea of offsetting harm to nature more broadly—may not really protect nature so much

as they offer something like a “moral license” to harm it. That is to say, the concept

of offsetting may in fact facilitate continued harm to nature so long as we pat ourselves

on the back because we “made up” for the ecological damage we caused by creating some

offsets. This criticism is further supported by the lackluster ecological performance of offsets

themselves. In a meta-analysis of 621 wetland compensation sites around the world, for

instance, one group of researchers found that overall, “biological structure (driven mostly

by plant assemblages), and biogeochemical functioning (driven primarily by the storage of

carbon in wetland soils), remained on average 26% and 23% lower, respectively, than in

reference sites.”5 The study authors suggested that this means that “either recovery has

been very slow, or post-disturbance systems have moved towards alternative states that differ

from reference conditions” and thus that if, “markets for ecosystem services and mitigation

offsets from restored or created wetlands are used to justify further wetland degradation, net

loss of global wetland services will continue....”6 Moreover, having ready access to fungible

units of nature might make it easier to get building projects approved by authorities in the

first place—it might “smooth out” and expand the arena in which ecological compensation

is viewed as “appropriate” for managing human relationships with nature, not unlike the

ways that introducing fungible units of pecuniary value—money—“results in a tremendous

extension of the area of possible exchange relationships” in human economic life, as described

by Weber.7 At least in the United States, descriptive statistics lend credence to this idea:

5Moreno-Mateos et al. (2012, p. 1)
6Ibid. p. 6.
7M. Weber (1978, p. 80)
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impacts to wetlands that are offset using wetland mitigation banks receive building permits

faster than projects that get ecological offsets elsewhere.8 So there is at least a kernel of truth

to the idea that market-oriented ecological offsetting actually accelerates land development

and related processes of economic growth and harm to nature—the very things it is meant

to slow down and “make up for.”

After Martin had settled into the conversation, I asked him, Marianne, and Elke about

this possibility. I was gentle in my probe; the suggestion that ecological offsetting under

the Impact Mitigation Regulation might be more like window dressing than real ecological

improvement could easily be taken as an affront on everything these three environmental

bureaucrats do day in and day out—these, the same people who whisper about the death

of a lynx and proudly display a Nature Preserve sign on their office doors.

But I knew what their response would be, because I had heard it so in so many other

interviews across Germany:

“We don’t have a better solution,” Elke said plainly.

“Germany is a very densely populated country,” Martin added. “It’s not realistic that

we have no more impacts to nature.”

There was not even a hint of defensiveness in their voices; neither Marianne nor Elke

nor even Martin, the head of the office, disputed the premise of my question. They did not

even seem bothered by it. The sense in the room was instead one of resignation, a mix of

disciplined pragmatism, a little disappointment, and a clear belief that, given the tools they

have at their disposal, they were doing the very best they could to protect nature. Marianne

chimed in:

“We have no better solution to calculate compensation. So, for us, eco-accounts are

the best option we have.” She continued, “There will be building activity in the future

8Based on data presented to the National Wetland Mitigation Association in 2014.
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and with this regulation we have some standards and of course we can slow down the

building activity, but we cannot avoid it. So perhaps these standards”—eco-accounts, she

means—“are a good compromise for both sides.”

* * *

It is unclear if the lynx would agree with Marianne’s assessment; confronted with a popula-

tion ratio of 13 million people to only 50 of its own species, it’s hard to imagine that it would.

But Marianne’s plain, matter of fact understanding of eco-accounting as a “compromise for

both sides” is striking because it seems to go the heart of the economic-ecological matter:

that offsetting is a way to protect nature—however imperfectly—in larger economic system

that seems bent destroying it. When I spoke with environmental regulators and wetland

and species conservation “bankers” in the United States, most responded somewhat more

defensively to the idea that offsetting might “facilitate development.” Like their German

counterparts, these bureaucrats and practitioners pointed out that building and harm to

nature would happen “either way.” “At least we are getting something in return” with

ecological offsets, as one employee of a major environmental advocacy organization put it to

me. Then they would redirect to a different line of argumentation: “banking” amalgamates

many smaller offsets into larger areas, many would argue, which provides ecological bene-

fits,9 and by creating offsets in advance of impacts, these market-oriented approaches make

it possible to be sure that offsets are actually created.10

9Moreno-Mateos et al. (2012), cited above, also find in the meta-analysis of wetland compensation that
size is strongly correlated with restoration success, Specifically, wetland restoration projects of greater than
100 hectares (∼ 247 acres) recovered much more quickly and throughly than smaller restoration projects.

10This is a non-trival point. In real-life incarnations of offsetting, land developers are often willing to
promise the moon to gain regulatory approval, but much less keen on following through with those promises
after a project is underway or completed. It is not uncommon for ecological assessments of legally recorded
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These are important points, but they sidestep the larger issue: that even in a context

where offsetting is robustly and regularly enforced, it may not be enough for creatures like

the Eurasian lynx. And yet, as Elke put it, “we have no better solution”—or at least, it

does not feel like we do. This is a sentiment that I suspect many environmentally concerned

people can relate to: a sense that we are all somehow trapped in a political-ecological system

that chews up nature and spits it out, but that barring some kind of radical social-ecological

transformation, all we can do is try—and we should try—to slow down and manage that

destructive process. So, this line of reasoning goes, we build institutions to help us do what

we can: we create recycling programs, pass laws banning plastic bags, and we build schemes

like eco-accounting in Germany and species conservation in the United States. All of these

institutions fight back at ecological destruction on the margins, but are relatively helpless,

it would seem, to alter the dynamics of the larger economic machine of which they are a

part. The feeling is that capitalism or “the economy” is taking us for a ride, and that while

we might be able to talk it into slowing down, we cannot ourselves reach the breaks.

The Big Picture: Political Economy and Ecology

This chapter grapples with these big, macro-historical and political-ecological arguments.

The basic aim is to situate the specific cases of eco-accounting in Germany and species

conservation banking in the United States in larger world-historical context, and to both

theorize and empirically document the ways that large-scale dynamics of capitalism, pat-

terns of economic liberalization, and, as we will see, a remarkable and impactful environ-

mental movement shaped and “channeled” the process of institutional change in ways that

offsetting sites to discover that no such site exists. See e.g. Ambrose et al. (2007) for examples in the United
States, or Tischew et al. (2010) for examples in Germany. Creating offsets in advance of impacts helps solve
this problem.
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facilitated the emergence of market-oriented forms of environmental regulation, ecologically

imperfect and insufficient as these institutions they may be.

One one level, the chapter can be read as a macro-historical and political-economic

analysis of the recursive and endogenous sources of conflict endemic to social institutions—

“capitalist” or “market” institutions, in this case—that drive ahead institutional change. In

this way, the arguments and analysis of this chaper flow directly from the chapter 4. Such

arguments will be familiar to Marxian scholars, but I take considerable pains to show how

other theoretical paradigms, notably ecological modernization theory, also rely on a model

of endogenous (or “reflexive”) institutional change to explain the origins of environmental

reforms, including market-oriented ones like ecological offsetting or species conservation

banking.

But read a little bit differently, this chapter can also be understood as an account-

ing of the ways that “higher-level,” extant social institutions shape and influence slightly

“lower-level” institutional change processes. The imagery of Russian matryoshka dolls in-

voked by Neil Fligstein and Doug McAdam in their theory of fields is appropriate here:11

the much more particular and “lower-level” institutional change processes that give rise to

ecological offsetting in the United States and Germany are themselves situated within larger

social institutions—namely capitalism or “the economy,”—that themselves produce their

own set of conflicts and constraints—notably, pushes for further economic growth and also a

related environmental countermovement—that in turn shape and influence how those lower-

level change processes unfold. This chapter is focused on understanding these macro-meso

interactive processes: how the comparatively macro-historical dynamics of capitalism and

also of growing environmental concern filtered down to shape the “lower-level” recursive

and endogenous processes of institutional change that led to the development of ecological

11Fligstein and McAdam (2012, pp. 57-64)
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offsetting in the United States and Germany.

To foreshadow, I find evidence of the effect of pro-business capitalists and their allies

pushing to accelerate economic growth and lobbying to reduce government “inefficiencies”

vis-à-vis environmental regulation—indeed, as I will show in chapter 7 in particular, bu-

reaucrats themselves are central to this process. Just as importantly, I also find evidence

of a robust ecologically-oriented countermovement accelerating environmental politics and

protection in an opposite—well, an orthogonal—direction. What I do not find evidence for

is a concerted or top down effort to commodify nature, as one might infer from the growing

academic literature on “natural capital” and “ecosystem services,”12 nor do I find an orga-

nized business-led movement aimed explicitly at “marketizing” environmental protection—

although business interests do happily embraced the results of such a shift.13 I also do not

find evidence of enlightened advocates carefully engineering “green markets” to “ecologize”

capitalism.14 The loosely “pro-capital” and “pro-environment” trends I observe are histori-

cally impactful and real, but they are disorganized, nationally particular, opportunistic, and

multivalent, as are the outcomes they produce—marketized forms of environmental regula-

tion like species conservation baking and eco-accounting. Chapters 5, 6, and 7 will make the

ad hoc and historically and organizationally contingent amalgamation of these institutions

even more apparent.

But just the same, we must also not lose sight of the fact that larger patterns of

history—capitalist production, neo-liberal ideology, environmental advocacy—channel these

institutional settlements in particular directions in specific times and places, and thus that

these “larger” forces play a crucial role in institutional emergence and development even

12cf. Costanza et al. (1997), G. Daily (1997), G. C. Daily and Ellison (2002), Brauman et al. (2007), and
Kareiva et al. (2011)

13cf. Anderson and Leal (1991)
14Mol and David A. Sonnenfeld (2000)
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at meso- and micro-scales. This very much includes explaining the emergence of imperfect

“compromise” institutions like species conservation banking or eco-accounting, so aptly de-

scribed by Marianne, Elke, and Martin, and perhaps so inadequate for protecting species

like the Eurasian lynx.

The Eco-Marxian Account

Eco-Marxian theory may be one of the most vibrant areas of scholarship that takes seri-

ously the task of explaining contemporary macro-historical relationships between humans

and their natural environment. (Ecological modernization theory, which I turn to next, is

another.) The basic insight of this approach is that the production of goods and services

and the accumulation of wealth depends not only on expropriating value from human labor,

but in expropriating it from nature, too.15 This simple theoretical extension explicitly links

capital accumulation to ecological degradation and destruction; it makes it apparent that

capitalists have incentives to externalize (that is, not pay for) as many environmental costs

as possible while also attempting to maximize the amount of unpaid or very cheap “labor”

that nature itself provides to generate or valorize wealth in the productive process.16 This

line of thinking also suggests that the perennial acceleration of capital accumulation and

economic growth—now explicitly linked by theory to ecological degradation—will outstrip

any marginal efficiency gains or “greening” of economic production designed to help mitigate

environmental harm. This leads to a rather bleak conclusion: unless we can escape capital-

ism itself, ecological harm wrought by the productive process will continue and likely even

accelerate despite our best efforts to slow it down, even if this leads to ecological collapse—

15e.g. John Bellamy Foster (2002), John Bellamy Foster (2009), and Moore (2015)
16Boyd et al. (2001) and Moore (2015)
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something like the sixth mass extinction or catastrophic planetary warming.17,18 On a more

mundane level, this argument also resonates with Marianne, Elke, and Martin’s resignation

that even if eco-accounting is imperfect, “it’s not realistic that we have no more impacts to

nature.” Capitalism, it would seem, cannot be stopped.

More data than we might like to admit supports the claims of the eco-Marxian account.

Consider, for example, the Jevons Paradox, named for the neoclassical economist William

Stanley Jevons and who is more well-known for his role in the “marginalist revolution”

that gave way to modern economics than he is for his contributions to heterodox analyses

of capitalism and the environment. Prior to his work on marginal utility, though, Jevons

studied coal use and technological innovation in England and argued that any efficacy gains

in steam engine design would, counterintuitively enough, increase demands on the nation’s

coal reserves, since more efficient engines, while individually more economical, would be put

to a greater number of uses in a larger number of places.19

Jevons’ insight seems to have been basically right. A historical analysis of energy used

by lighting, for instance, shows that as humans have moved from using candles to oil lamps to

incandescent electric bulbs to florescent lighting to light emitting diodes, each time making

rather steep efficiency gains, per capita energy consumption from lighting has actually gone

up, not down, as we have spread light into new places and deeper into the night.20 Similarly,

environmental sociologists have shown that carbon emissions are very tightly coupled to

17In environmental sociology this idea of accelerating growth and ecological harm is also called the theory
of the “treadmill of production”; see Schnaiberg (1980). How this account is fundamentally different from
an explicitly Marxian account is hard to understand. See Gould (2004) and J. B. Foster (2005) on this
point.

18On the sixth mass extinction see again Dirzo et al. (2014), Ceballos, Ehrlich, Barnosky, et al. (2015),
and Ceballos, Ehrlich, and Dirzo (2017). On the social-historical foundations and possible effects of climate
change, see John Bellamy Foster (2002), Clark and York (2005), Mann (2013, ch. 12), Dunlap and Brulle
(2015), and Moore (2015, esp. pp. 36-38).

19See Jevons (1865) and Alcott (2005) for a contemporary summary. See also Missemer (2012) for a
further account of some of Jevons’ other original ecological-economic thinking.

20Tsao et al. (2010)
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economic growth and even to human wellbeing: across the globe, as wealth and also quality

of life metrics go up, so do levels of carbon pollution spewed into the atmosphere.21 At

least so far—and even eco-Marxists agree that economic-ecological history is not destiny—

the idea that highly industrialized societies might use efficiency gains—hybrid cars, solar

panels, recycling programs, comparatively tight emissions and pollution controls—to reduce

their environmental impact seems empirically dubious, and in the case of carbon emissions,

flatly false.

Environmental Fixes and the Origins of Market-Oriented Regulation

These rather discouraging findings, though, have important implications for explaining the

development new forms of environmental protection, including market-oriented ones. For

eco-Marxian scholars, the development of novel forms of environmental protection is deeply

enmeshed in the frustrated work of trying to overcome the perennial ecological destruction

wrought by capital accumulation itself—attempts to break through the Jevons Paradox, as

it were. But from an eco-Marxist perspective, these efforts need not link back to enlightened

environmentalism and are most certainly not revolutionary or utopian efforts at remaking

human relationships with nature in “truly” sustainable ways. Building new forms of envi-

ronmental protection and especially new markets in nature may instead be nothing other

than the result of efforts to prop up the productive bases of capitalism itself. Let me explain.

Marxian theorists have long argued that capitalism contains the seeds of its own

destruction—a so-called internal contradiction—in the problem of overproduction. The

simplified idea is that the incredible effectiveness of capitalist enterprises at growing and

extracting wealth from the productive process will ultimately lead to the production of too

21York, Rosa, and Dietz (2003), Givens and Jorgenson (2011), Jorgenson and Clark (2012), and Jorgenson
(2014)
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many goods for too few laborers with too little wealth, and that this will lead to the col-

lapse of the capitalist system itself—there will, after all, be no one to pay capitalists for all

the widgets and services that they have on offer!22 But as the economist James O’Connor

pointed out thirty years ago, there also seems to be a second contradiction in capitalism:23

by way of ecological destruction and the “externalization” of environmental costs, capital-

ism tends to undermine its own material-ecological bases of reproduction, leading to what

O’Connor called a “liquidity crisis”—a lack of availability of the capital needed for capital’s

own reproduction. Here the problem is not to much stuff, but too little, wherein “capitalist

accumulation impair[s] or destroy[s] capital’s own conditions” and “threaten[s] its own prof-

its and capacity to produce and accumulate more capital” by doing things like warming the

atmosphere, polluting the air, polluting the water, destroying forests, and so on.24

But, the Marxian account holds, capitalists find ways to forestall the problems of these

contradictions, at least temporarily. Mainline Marxian scholars have argued that capitalists

engineer spatial and temporal “fixes” to stave off crises of overproduction, moving factories to

where labor is cheaper, for example, or providing large amounts of credit to laborers in order

to forestall crises of consumption in the face of rising costs of living and frozen or declining

real wages.25 Along the same lines, eco-Marxian theorists have argued that capitalists also

engineer “environmental fixes” that can, at least temporarily, prop up the material-ecological

bases of production undermined by capitalism itself—and perhaps that can generate new

sources of accumulation along the way, by, for example, creating opportunities to generate

wealth by fabricating and selling things like eco-points and carbon credits.26

22This argument is, of course, ubiquitous in Marxian thought. For examples of analyses that, at the root,
stem from this argument, see e.g. R. Brenner (2003) and R. Brenner (2017).

23We shall set aside the fifteen other contradictions Harvey (2015) claims to have identified.
24O’Connor (1988, p. 22). See also O’Connor (1991).
25Harvey (1981), Harvey (2001), Arrighi (2006), and Jessop (2006)
26The seminal articulation of the “environmental fix” argument has no doubt become Castree (2008b)
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What is more, scholars in this general school have argued persuasively that the en-

vironmental “fix” is as much political as it is economic or ecological. By making nature

protection profitable and thereby at least partly aligning the interests of capitalists with

environmental groups, the argument goes, market-oriented approaches to nature protection

may dissipate oppositional politics aimed at creating more robust or even radical ecological

reforms.27 So according to eco-Marxian accounts, new and market-oriented forms of envi-

ronmental regulation are fundamentally, most basically born out of efforts to address and to

forestall O’Connor’s second contradiction of capitalism, and are also built to help depoliti-

cize environmental conflicts. One could almost argue that these market-oriented institutions

“internalize” both the costs of environmental harm and the politics of resistance that might

otherwise oppose causing that harm in the first place.

The Eco-Modernization Account

Eco-modernist arguments essentially adopt a glass-is-half-full counterpoint to the eco-

Marxian critique. The focus here is still very much on capitalism, but rather than un-

derstanding its productive processes as the root of ecological destruction, eco-modernization

theorists argue that people are increasingly using capitalism itself to address pressing and

partly unknowable environmental problems that we ourselves have created.28 In the words

of Arthur Mol and Gert Spaargaren, two of ecological modernization theory’s most prolific

interlocutors, actors are evermore “redirecting and transforming ‘free market capitalism’ in

and Castree (2008a).
27Carton (2014), Felli (2015), and Dempsey and Suarez (2016)
28The argument here draws on Beck (1992, p. 19), who argues that at least in advanced capitalist democ-

racies, social actors are “...no longer exclusively [concerned] with making nature useful, or with releasing
mankind from traditional constraints, but also and essentially with problems resulting from techno-scientific
development itself. Modernity is becoming reflexive; it is becoming its own theme.” Examples abound,
but climate change may be the most salient. Although Beck himself would probably not have identified
with the eco-modernist paradigm, scholars within it routinely invoke Beck’s idea as the impetus—and moral
imperative—for “greening” and “ecologizing” capitalism.
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such a way that it less and less obstructs, and increasingly contributes to, the preservation of

[the environment].”29 An even bolder idea underlies this claim: that the capitalist economy

and its ecological bases can become—and are becoming— “decoupled.” The idea here is

that “the environment becomes relatively independent (now from the economy), ultimately

having as a consequence that a capitalist or rather market-based system of production and

consumption does not necessarily contradict significant environmental improvements and

reforms in any fundamental way.”30 This is exactly the opposite of the eco-Marxian claim.

And, just as there is evidence to support eco-Marxian accounts, there also evidence

to support the more optimistic outlook of ecological modernization theory. It is clear,

for instance, that many nation-states—and Germany is often held up as a paragon of these

efforts31—are working to “ecologize” their economies by doing things like phasing out nuclear

power and shifting towards renewable energy sources. China may be the world-historical

test case for the idea of environmental-economic decoupling.32 Anointed the world’s largest

national source of green house gas emissions in 2005, the country also leads the world in

renewable energy production. In fact, in 2013 China eclipsed Germany as the nation-state

with the most installed photovoltaic panels and was on track to install 54 gigawatts of solar

power capacity in 2017 alone—more than the total solar capacity of the United States.33

Indeed, in an effort to turn the corner towards ecological modernization, China is aiming to

reach its peak carbon emissions by 2020; some analysts think that it may have already done

29Mol and Spaargaren (2000, p. 23); see also Mol and David A. Sonnenfeld (2000).
30Mol and Spaargaren (2000, p. 36)
31Dryzek et al. (2003) and Uekötter (2014)
32For arguments that it is such an example, see Mathews (2015).
33On China, see “China on Pace for Record Solar-Power Installations.” Bloomberg News,

November 20, 2017. Available at https://www.bloomberg.com/news/articles/2017-11-20/

china-on-pace-for-record-solar-installations-as-forecasts-jump. Last accessed April
25, 2018. On the U.S., see “The state of the U.S. solar industry: 5 questions answered.”
PBS News Hour, January 27, 2018. Available at https://www.pbs.org/newshour/science/

the-state-of-the-u-s-solar-industry-5-questions-answered. Last accessed April 25, 2018.
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so.34

Evidence for the dynamics of ecological modernization exists in other contexts, too.

Scholars have documented “green” reforms in the chemical industry,35 for instance, and more

recently, researchers have found that even economically liberal, decidedly capitalist supra-

national organizations like the European Union can have “greening” effects on constituent

nation-states.36 In an analogous vein, some economic evidence supports the so-called Porter

Hypothesis, which suggests that environmental regulation itself, rather than working as a

drag on economies, can—at least in some cases—spur technological innovation, further sug-

gesting that synergies between capitalism and environmental protection are possible.37 More

broadly, there is both historical and quantitative evidence that experiences of environmental

degradation and industrial development can lead to increased environmental concern and

pro-environment political mobilization, which is essential for providing the political basis

and social “force” needed to drive ahead the changes eco-modernist theories foretell.38

34Tollefson (2016)
35Mol (1995)
36Jorgenson, Longhofer, et al. (2017)
37Porter and Van der Linde (1995) and Ambec et al. (2013)
38See e.g. Uekötter (2009), Givens and Jorgenson (2011), and Johnson and Frickel (2011). We must

be cautious here, however. The idea that environmental harm—pollution, resource degradation, etc.—
leads to environmental advocacy and thus environmental protection is widely assumed in poplar accounts
of environmental movements and stylized versions of environmental history, but this “fact” cannot at all
be assumed. A basic insight of social movement scholarship is that it takes much more than a grievance
to lead to a movement and that many movements fail (McCarthy and Zald 1977). An excellent example
in the context of environmental activism in particular is McAdam and Boudet (2012), who find that pro-
environment advocacy is in fact quite rare even given similar levels of exposure to environmental harm or
risk. To drive home the point, consider that support for banning hydraulic fracturing is inversely correlated
to proximity to oil and gas wells. That is, people closer to environmental risk and harm are less likely to
oppose the drilling practice that may cause environmental harm. See Boudet et al. (2017) and Boudet et al.
(2018).
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“Green” Settlements and the Origins of Market-Oriented Regulation

The theoretical assertions and supporting empirical evidence of ecological modernization call

attention to the ways that environmental advocacy and concern, not just capitalist drives

for accumulation or efforts to temporarily “fix” structural-ecological contradictions, may be

crucial for understanding the development of market-oriented and other environmental policy

reforms. Indeed, ecological modernization theory itself can be understood as a manifestation

of this kind of politics: the theory’s academic roots link back to explicit criticisms of “statist”

and command-and-control regulatory approaches and are associated with direct calls for

expanding environmental governance into private and market-oriented spheres.39

But at a more basic theoretical level, ecological modernization theory may not be as

far from eco-Marxian accounts as scholars on either side of these theoretical fences imagine.

That is because eco-modernist’s also explain the emergence and development of environmen-

tal policy and regulatory institutions in terms of concerted efforts to “repair” or “ecologize”

capitalism itself, just as eco-Marxian’s do. As Mol and Spaargaren put it, “it is not that

capitalism is considered to be essential for environmentally sound production and consump-

tion (as neo-liberal scholars want us to believe), nor that capitalism is believed to play no

role in environmental deterioration. But rather that... capitalism is changing constantly and

one of the main triggers is related to environmental concerns...” (emphasis added).40 This

sounds a lot like an account of the origins of an environmental fix—albeit described rather

39Huber (1989), Huber (1991), Hubner (2009 [1991]), Weale (1991), Jänicke (2009 [1993]), Mol and Spaar-
garen (2000), and Mol, Spaargaren, and David A. Sonnenfeld (2014)

40Mol and Spaargaren (2000, p. 22). Apparently this notion is relatively fixed in ecological modernization
theory: the exact same sentence is repeated in Mol and Jänicke (2009, p. 24), even as “ecological moderniza-
tion scholars have taken more nuanced and critical positions regarding the present system world-system of
market-economies” (Ibid.). Note also that, in yet another signal of convergence between the two approaches,
the phrase “world-system of market-economies” seems is a clear invocation of—and perhaps and olive branch
extended to—Wallerstein (2011), and thus eco-Marxian-inspired approaches more broadly.
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passively.

In fact, taken as lens for examining the ways that “specific sociopolitical processes...

lead to (or block) beneficial ecological outcomes’ in advanced capitalist democracies,”41

rather than a naive functionalist account of the “need” for ecological change42 (more on

this in the next section), ecological modernization theory can actually provide a nuanced

platform for theorizing the ways that both pro-business and pro-environment interests in-

tersect and become institutionally entangled as actors build new forms of environmental

regulation—that is, as they arrive at new “institutional settlements” of “fixes” that change

the way that environmental protection works “on the ground.”43 Such an account obtains

irrespective of whether a theorist locates these dynamics in efforts to craft an environmental

“fix” for an ecologically self-destructive “capitalist system,” or grounds them instead in the

“reflexive” and enlightened actions of people alarmed by and attempting to truly “solve”

environmental problems. Either way, in a context where capitalism or “the economy” are

understood as fundamental sources of environmental harm, ecological modernization the-

ory can offer a framework for understanding how “compromise” solutions to environmental

problems develop—compromise solutions exactly like eco-accounting in Germany and species

conservation banking in the United States, and exactly as characterized by Marianne West-

ermann from the start of the chapter.44

41Buttel (2000, p. 59)
42cf. York and Rosa (2003)
43On settlements, see again Bartley (2007) and Fligstein and McAdam (2012).
44For an example of exactly such an analysis, see Bailey et al. (2011). Bailey himself comes out of an

eco-Marxian tradition and adapts eco-modernization theory just as I have descried—indeed, I am endebted
to his analysis for helping me understand the points I have made above.
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From Rejiggering Capitalism to Reconfiguring Social Power

So eco-Marxian and eco-modernist paradigms both understand new environmental regula-

tory institutions as born of tensions between capitalism (or “the world-market system,”45 as

two prominent ecological modernization theorists more recently put it), on the one hand, and

its links to environmental degradation, on the other. The eco-Marxian approach suggests

that “green” reforms, and perhaps especially market-oriented ones, develop out of efforts

to maintain or “fix” the self-destructive ecological bases of capitalist production itself, in

both ecological and political terms, and that these institutional changes are also the result

of efforts to find new ways to extract wealth from nature.46 The eco-modernist approach

is more optimistic, suggesting that capitalism really is being—and fundamentally can be—

made to be sustaianble by actors who are increasingly reflexively aware of their own roles

in creating and perpetuating ecological harm.47 That said, the eco-modernist approach can

also be interpreted more pragmatically as a theory of the ways that actors mobilize to reform

and address the substantial ecological “problems” that develop out of our current economic

arrangement—capitalism—no matter how imperfect and deeply compromised those “solu-

tions” may be.

From Strong to Weak Accounts: Moving Past Functionalism

Useful as these theoretical lenses are for characterizing contemporary economic relation-

ships between human beings and the environment, both teeter on the edge of functionalism

when we use them to explain the origins of environmental regulatory institutions. In their

strong forms, eco-Marxian accounts suggest that environmental fixes develop because they

45Mol and Jänicke (2009, p. 24)
46McAfee (1999), N. Smith (2007), Castree (2008b), and Büscher, Dressler, et al. (2014)
47For a directly contradictory account, see O’Connor (1998).
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are “necessary” for the maintenance of capitalism. Likewise strong eco-modernist accounts

suggest that actors ecologize capitalism because of some sort of “reflexive” awareness of the

“need” to make economic production sustainable. These are teleologies; they stand on the

same logically indefensible legs as claiming that humans evolved the capacity for bipedal

locomotion because we needed to walk upright. To move past logical circularities, we have

to adjust the argument: humans evolved the capacity for bipedal locomotion because evolu-

tionary “conflicts” and “settlements” (survival rates and mate selection, principally) favored

individuals who could walk, leading to the inter-generational propagation of that specific

morphology.

This reformulated account finds its social scientific analog in the weak forms the eco-

Marxian and eco-modernist arguments. It is not that environmental fixes develop because

they are necessary for the maintenance of capitalism; it is that, given historically and ge-

ographically specific of distributions of political-ecological power and entrenched interests,

conflicts that shape the development and transformation of environmental regulatory insti-

tutions tend to settle in ways that reproduce extant capitalist arrangements and that attack

environmental problems not at their root, but mostly at their margins. Similarly, it is not

that actors “ecologize” capitalism because of some enlightened environmental reflexivity, but

rather that, confronted with real environmental problems, actors struggle over and dispute

how to solve these problems in ways that may result in robust ecological protections—or

that may not. In the weak forms of these arguments, an institutional outcome is not prefig-

ured by some structural-functionalist “need” for an environmental “fix” or green “solution.”

Rather, those “‘fixes” or “solutions” develop out of struggles over how to address the eco-

logical problems that contemporary economies create, with full acknowledgment that these

conflicts can settle in ways aimed at preserving capitalist relations of production and sources
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of wealth accumulation, even if still ecologically destructive (per the eco-Marxian account);

or that the can settle in ways that may help to truly transcend environmental limits (per

the eco-modernist approach).

So where does this leave us? As the late environmental sociologist Fred Buttel put it

rather brilliantly, the larger point is that “a full-blown theory of ecological modernization

must ultimately be a theory of politics and the state—that is, a theory of the changes in

the state and political practices (and a theory of the antecedents of these changes) which

tend to give rise to... environmental reforms.”48 Or, to transmute Buttel’s insight into

eco-Marxian language, how and in what form environmental fixes emerge and take shape is,

once again, a question of “politics and the state,” and also of history—not, as in the strong

eco-Marxian account, a matter predetermined by the structure of capitalism or the capitalist

state or any other such construction. To the contrary, as no more thoroughly a Marxian

scholar than the sociologist Maurice Zeitlin puts it, “it is always an empirical question as to

how and within what limits the struggle for the representation of the interests of capital in

state policy actually shapes, as well as is shaped by, the interests themselves”—an insight,

I would emphatically argue, that applies as much to questions of environmental regulation

and policy as to other matters.49

So whether we subscribe the eco-modernist or eco-Marxian account, in order to explain

the origins of new forms of environmental regulation and governance, we need an essentially

political theory of regulatory and therefore of institutional change. That is, we need a

theory of how the struggle to “fix” or “ecologize” human relationships with nature actually

unfolds through history and on the ground, in terms of the organization of regulatory and

48Buttel (2000, p. 58)
49Zeitlin (1980, p. 23) In a nod to structuralist debates about the nature of the state prominent in

Marxian writing of the time, Zeitlin adds, “Nothing in the structure of the state itself ineluctably assures
the realization of the interests of capital by the state.” The same could again be said for questions of
state—or capitalist—control over nature.
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therefore of social power in specific places and at specific moments in time—places like

Germany or the United States in the 1990s. Mapping out the recursive, at least partly

endogenous, and continually contested process of making and remaking the institutions that

structure and control human relationships with nature—the approach laid out in chapter 4—

answers this theoretical call. If we further conceptualize particular regulatory institutions as

crystallizations of specific combinations of authoritative and economic dimensions of social

power (figure 2.2), we can trace the ways these conflicts and settlements “move” or “push”

institutional morphologies through the space of regulatory power as they reconfigure and

remake those crystallizations of social power themselves. We can, in short, explain how and

why particular “kinds” of regulatory institutions emerge when and where they do.

From Economic-Ecological Conflict to Institutional Change

Note what we have done by making these theoretical and analytical moves: we have trans-

lated the observation that conflicts between economy and ecology drive environmental re-

forms or political-ecological “fixes,” as articulated by both eco-Marxian and eco-modernist

paradigms, into a question of how political-ecological conflicts and their settlements reconfig-

ure environmental regulatory institutions, and thus reshape human economic relationships

with nature. We have, in short, articulated a theory of environmental-regulatory change

that is, at its root, a theory of “politics and the state”—or more properly, of politics and

social institutions, which may—or may not—themselves be embedded within the state.

To be sure, this theoretical approach does not settle the fundamental disagreement

between eco-Marxian and eco-modernist theoretical perspectives; it cannot say and does

not make a claim as to whether ecological destruction is endemic to capitalism, or, on the

other hand, that capitalism can be remade in ecologically sustainable ways. But it does
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offer an analytically crisp and highly tractable way of explaining how political-ecological

and economic conflicts and their resolutions—even if only fleeting—continuously shape and

reshape actually existing regulatory institutions. This very much includes political-ecological

and economic conflicts that are endemic to capitalism, like restless pushes for accumulation

and perennial lobbying for states to promote and accelerate economic growth. It also includes

rising levels environmental concern and demands that species and ecosystems be protected—

demands that are themselves also related to ecological harm wrought by modern economic

life—that is, once more, capitalism.

But moving ahead with this framework does not require us to make any assumptions

about whether capitalism can—or cannot—be made sustainable. It only requires us to itera-

tively and recursively observe two things: how do actually existing environmental regulatory

institutions organize social power to control human relationships with nature? And, how

do actors—embedded within specific historical, ecological, and ideological milieus—grapple

with and settle the political-ecological and economic conflicts and “problems” that bubble up

out of those institutional arrangements, reconfiguring and remaking those same institutions

in the process? It may well be that the dynamics of capitalism channel those conflicts and

settlements in particular directions, but in this way of understanding the problem, mapping

those institutional changes becomes an empirical question—not a prefigured institutional

trajectory dictated by theoretical assumptions.

Trajectories of Institutional Change

So what were the actual historical conditions and macro-political dynamics that shaped

this process of institutional change and regulatory marketization in the United States and

Germany? What role did pushes to sustain capitalism play, as eco-Marxian accounts would
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emphasize? What about enlightened environmental movements, as eco-modernists would

play up? And, given that institutional change unfolds iteratively and recursively out of a

contentious political process, what were the institutional “starting” and “ending” points

of those changes? That is, if we understand institutional-regulatory changes as unfolding

“through” the space of regulatory power (see again figures 2.3 and 2.4), then where did those

change processes begin and end? I will address this last question first.

Historical-Institutional Stopping Points

In the scheme of explaining institutional emergence and change, identifying the “starting”

and “stopping” points of those changes might seem comparatively trivial. It is not.

For instance, I asserted in chapter 2 that ecological offsetting is a case of command-

and-commodify regulation, which would locate our institutional ending point in the upper-

right quadrant of the space of regulatory power (figure 2.2, b). But this conceptualization

flies in the face of most popular and many academic accounts of regulatory marketization.

Consider your own gut reaction to the idea of “market-oriented ecological offsetting” or, for

that matter, cap-and-trade schemes or markets in “air rights” and so on. The imagery of

these command-and-commodify regulatory institutions does not invoke a sense of robust,

authoritative (that is, state-led) social control. To the contrary, these institutions give the

opposite sense: that of the retreat or “hollowing out” of the state and its “replacement”

by markets.50 To be clear, such an imagery makes implicit reference to both a historical-

institutional starting and a stopping point. The starting point is the kind of robust and

authoritative regulation that was put in place in response to the environmental movement

in the early 1970s. Then, in the face of a growing and increasingly robust environmental

backlash, those early command-and-control regulatory approaches were slowly pushed in

50R. A. W. Rhodes (1994); cf. R. A. W. Rhodes (2007).
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more and more liberalizing and marketizing directions, undercutting their original regulatory

strength. The imagined result—the historical-institutional ending point—is a weaker, and

certainly a less authoritatively-driven regulatory program than existed in the 1970s.

A sense of this general trajectory abounds in academic literature as well: “At the very

time when ecological concerns were gaining importance politically [in the 1970s], the nation-

state’s power base was beginning to erode.”51 “By the end of the 1970s, environmentalism

was embedded in federal agencies, laws, regulations. [...] At the same time, a well-funded

conservative movement, intent on dismantling the recently installed environmental status

quo, was gaining momentum.”52 “The days when the United States was an environmental

pioneer... are a distant memory. [...] The terms of the debate in Washington in the 1990s

were set by a conservative congressional majority that saw environmetnal regulation as a

drag on the economy....”53 “... liberal environmentalism is dead. Actually, it is only dead as

an anti-capitalist movement; it is very much alive, thriving and profiting as a multi-billion

dollar enterprise in the board rooms of the same capitalist powers that it once challenged.”54

And so on.

So the imagined trajectory of institutional change associated with the emergence of

something like market-oriented ecological offsetting—or cap-and-trade schemes or trades in

sulfur dioxide credits or a market in zero emissions vehicle credits and so on—looks something

like figure 4.1: a decent through the space of regulatory power, from the robust regulatory

control the state had over capital in the 1970s, to the severely weakened and liberalized

forms of environmental regulation we observe today.

But careful studies of regulatory change, liberalization, privatization, and so on—

51Uekötter (2009, p. 5)
52Layzer (2012, p. 31)
53Dryzek et al. (2003, p. 174)
54N. Smith (2007, p. 37)
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Figure 4.1: Imagined starting and ending points for institutional changes in ecological offsetting
from the 1970s to the 2010s. Dashed line maps an entirely hypothetical trajectory of institutional
change.
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including this one—do not support this imagery. It is true that environmental protection

has not advanced at the pace set by—nor is it currently in line with the lofty goals of—the

environmental movement of the 1970s, in either Germany or the United States. Even so,

the evidence strongly indicates that “net” levels of environmental regulation have expanded

considerably since the 70s. In her exhaustive account of conservative opposition to envi-

ronmental regulation in the United States, for example, political scientist Judith Layzer

concludes that “in general, direct challenges to institutionalized environmental protection

fared poorly” between 1970 and 2008.55 Layzer notes that exceptions exist in “lower pro-

file challenges” to regulation; for example, of special relevance to this study, she finds that

“conservatives managed to to render the Endangered Species Act significantly more permis-

sive.”56 But even this example of a “lower profile” change may be misleading; as will become

clear, in this study I find that the emergence of species conservation banking in California

in particular is actually linked to an expansion of regulatory authority under that law—so

much so that California regulators actually flouted federal guidelines to mandate offsets

they deemed ecologically necessary (see again chapter 4; the case for this claim will slowly

build through the chapters to come). Indeed, even Layzer’s overall assessment—the idea

that the Endangered Species Act as a whole has been weakened—may be misleading. It is

true that the law itself has been made “more permissive” through, for instance, through the

creation of the “God Squad” and with reforms passed in 1982, which allowed for so-called

“incidental take”—that is, “incidental harm” deemed not to be a threat to the survival and

recovery of a species in the course of land development (see chapter 4). But the law as

written—even if rewritten to be more permissive—is not the same as the law as practiced,

and annual consultations under the Endangered Species Act—government reviews of land

55Layzer (2012, p. 335)
56Ibid., p. 337
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Figure 4.2: Consultations under the Endangered Species Act 1987-1991; 2006-2013. Source: U.S.
Fish and Wildlife Service. Complied by the author.

development plans that may impact endangered species habitat—have more than tripled

in the last several decades, growing from less than 3,000 consultations annually in the late

1980s to between 9,000 and 11,000 or more annual consultations in the 2010s (figure 4.2).

Part of this growth stems from a near doubling in the number of officially listed animal

species over that time (itself a manifestation of expanding state control over ecological sys-

tems), but even accounting for this, the per-species ESA consultation rate has also roughly

doubled. In the late 1980s and early 90s there were between 13 and 17 consultations per

listed species per year, while between 2006 and 2013 the rate jumped to between 21 and 38

consultations per listed species per year.

These patterns of regulatory expansion extend into cross-national comparative con-

texts. While political scientist David Vogel finds that since 1990, “many European protective

regulations [have become] more stringent than American ones,” for instance, he also docu-

ments a thoroughgoing expansion of environmental protection on both continents sine the
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1970s.57 He also offers the useful corrective that up to the 1990s, the United States “was typ-

ically one of the first countries to identify new health, safety, and environmental risks and to

enact a wide range of stringent and often precautionary standards to prevent or ameliorate

them,”58 signaling not just the expansion of state control over environmental protection in

the United States from 1970 to 1990, but a global vanguard position in those expansions.

There is, of course, wide agreement that Germany has expanded authoritative control over

the environment since the 1970s.59 (The marketization associated with eco-accounting may

be more likely to surprise sociologists familiar the German case.) More broadly, scholars of

regulation and deregulation in general have found that administrative and state regulatory

control over many domains of life has substantially expanded in the past several decades60—

and not only in ways that are directly linked to states fabricating new markets. This trend

of regulatory expansion is so decisive, in fact, that, as noted in chapter 2, some scholars

suggest that we may be moving into a new age of “regulatory capitalism,” complete with

different patterns of politics and the increasing delegation of governing responsibility from

elected officials to career “regulocrats” in the bureaucracy.61

So despite the popular imagery, for the theoretical reasons outlined in chapter 1 and the

empirical ones laid out here, the institutional ending point of the development of ecological

offsetting would seem to be were I placed it originally: in the upper-right quadrant of the

space of regulatory power, where both authoritative and economic forms of power are high—

or at least higher than they were in the 1970s and 80s. That is, both authoritative state

control over human relationships with nature and the use of economic power to shape and

control those relationships is greater than it was in the 1970s and 1980s and even 1990s.

57D. Vogel (2012, p. 16)
58Ibid., p. 3
59Schreurs (2002), Dryzek et al. (2003), and Uekötter (2014)
60S. Vogel (1996) and Levi-Faur (2010)
61Levi-Faur (2005) and Morgan and A. L. Campbell (2011)
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Historical-Institutional Starting Points

But what of our institutional starting point? What did institutions—that is, actual sets

of practice that constitute how something is done, as apart from the formal rules that

ostensibly proscribe those practices—structure nature protection in the 1990s and before,

when ecological offsetting was just starting to develop in Germany and the United States?

We know already that early institutional variants of offsetting were non-market and

mostly non-economic. This locates the institutional starting point on the left-half of the

space of regulatory power—that is, in the realm of institutions that are characterized by

low levels of economic power (see again figure 2.2). But what of authoritative power? How

robustly and deeply did the state “reach” into economic life in order to structure and control

how nature was protected in and around land development? Contra an imagined past of

robust environmental protections, the answer seems to be not very deeply at all.

Interview subjects across the United States and Germany indicated that in both coun-

tries, early enforcement of offsetting provisions—again, in non-market ways—was weak and

inconsistent. Back in the office in Bavaria, Martin explained,

I think... 20, 30 years ago, often [communities] were planning these compensation

measures and after that, nobody looked to see if they have done them. And

nothing happened (3/16/16).

Ruth, another German bureaucrat, suggested that ecological offsetting was not even included

in the planning process—a problem likely linked to the ambiguous relation between the

Federal Nature Protection Act and the Federal Building Code described in last chapter:

In the 1980s, for example, when towns were planning housing areas, they did not

think at all about nature protection—conservation—there was no [discussion] of
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[offsetting in] these plans (2/12/16).

Ernst Braun, another now-high-level administrator in a state environmental ministry recalled

that when he began his career, most of the bureaucrats charged with enforcing the Impact

Mitigation Regulation did not even know that the law existed :

I began in ’86... [and] most of the authorities didn’t really know that there was

an Impact Mitigation Regulation.... My first task was to tell everybody, “There

is an Impact Mitigation Regulation and you have to accept it and you have to

administer it.” And [the law] began to work in the 90s (2/19/16).

Similar patterns of lax or non-extant enforcement are visible in the United States. An

early report conducted by the U.S. Army Corps of Engineers summarized the thinking of

the mid-1990s, which gives some indication of how ecological compensation worked in the

past:

On-site wetlands can be created, restored, or enhanced, but the permitted ac-

tivities tend to leave a smaller wetland base on-site. Adjacent impacts from the

new development may degrade what natural wetlands do remain as well as the

on-site mitigation wetland; this is the case with many “patch” wetlands and on-

site mitigation projects surrounded by housing developments or shopping centers

[...]. Indeed, on-site mitigation has a dismal record....62

As David, an employee of the U.S. Fish and Wildlife Service put it more informally, these

project-by-project offsetting requirements were resulting in,

these little postage stamps here, here, here, you know, scattered throughout the

landscape, which really don’t provide much of a conservation benefit (3/9/12).

62Environmental Law Institute (1994, p. 25)
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And do not forget: per the official policy handbook for the Endangered Species Act, com-

pensation for harm to species habitat was not even allowed under Section 7 of the law.63 The

ostensible justification of this provision was that offsetting itself represented a weakening of

species protections—that avoidance and minimization in the mitigation hierarchy should be

prioritized—but the result in practice was that government biologists could not force a land

developer to provide ecological compensation for “unavoidable” harm to species habit. Rob,

an environmental regulator in the southern United States explained it this way:

Under Section 10, I think, we have a little bit more leverage.... Under Section 7...

[a land developer] could balk [at a request for mitigation] and say, “No, we just

have one animal here—we’re going to kill it and we’re going to make you [the

U.S. Fish and Wildlife Service] say jeopardy or non-jeopardy.” And technically

we have to go along with that because of not necessarily requiring mitigation for

species impacts... (12/22/14).

Informant after informant in both countries reiterated this point: early enforcement

of nature protection in and around land development projects, including mandates for off-

sets, was weak and inconsistent, with poor ecological results. So the historical-institutional

starting point for our analysis is not at all the imagined zenith of state authoritative control

over the environment in the 1970s. In terms of environmental regulatory practice, no such

such zenith exists, at least in this context. To assume that it does is to confuse formal

rules—the laws passed in the 1970s in both Germany and the United States—for real social

institutions—actual patterns of practice that structure and guide behavior “in real life.” And

when we look at how things were actually done—how the laws of the 1970s actually worked—

the data instead indicate that up to the early 1990s, authoritative enforcement of nature

63Recall that Section 7 is a provision that often governs a large majority of its applications. See ch 3 n
44.
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Figure 4.3: Observed starting and ending points for institutional changes in ecological offsetting
from around 1990 to the 2010s. Dashed line maps an entirely hypothetical trajectory of institutional
change.

protection laws was, in fact, quite weak. Authoritative power was low. And so, setting this

historical-institutional starting point in relation to the historical-institutional ending point

we have already determined, we end up with a trajectory of institutional change that looks

something like figure 4.3, just the opposite of the imagined path of institutional change.

To summarize, the emergence of new and market-oriented forms of regulation like

species conservation banking and eco-accounting is associated with an expansion of economic

power in regulatory institutions—the growing use of economic incentives and markets to

structure human relationships with nature. This is uncontroversial. But at least in the

case of command-and-commodify regulatory institutions in particular, apart from other

forms of regulation, these patterns of institutional change are also associated with historical
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expansions—not erosions—of state authoritative power to control human relationships with

nature. So knowing this trajectory, we can return to the questions posed at the start of

this section: what were the actual historical conditions and macro-political dynamics that

shaped this process of institutional change and regulatory marketization in the United States

and Germany? More specifically, what historical conditions and large-scale dynamics helped

push institutional settlements in the direction of expanding economic power? And which

helped push institutional settlements in the direction of expanding authoritative power at

the same time?

Conditions for Expanding Economic Power

It may come as little surprise that standard dynamics of capitalism—pushes for profit-

making and economic growth coupled with demands for “lighter” or less onerous regulation—

had a role in supporting the expansion of economic power that undergirded the development

of species conservation banking in the United States and eco-accounting in Germany.64 But

these general dynamics have very little explanatory power. They are ubiquitous. The

question that concerns us is, what was happening from the 1970s to the 2000s in Germany

64I should also note that we risk making a fairly large conceptual error if we assume that “capital” (to
briefly invoke the Marxian terminology) is “opposed” to authoritative power and “prefers” economic activ-
ity itself to be organized through “domination by a constellation of interests”—that is, by economic power.
History is replete with examples of close partnerships between the owners of the means of production, on the
one hand, and the brutal exercise of authoritative power to shape and control economic action, on the other.
Slavery comes to mind. An entirely separate example is the authoritarian variety of capitalism presently
dominant in China. The general point is that just like any other group that occupies a particular social
position, fractions of capitalists—in our case, land developers and builders—tend to mobilize against the
enactment of power that impinges upon their ability to pursue their own interests; they do not tend to mobi-
lize for or against particular “kinds” of power—authoritative or economic—simply because of “preferences”
about that “kind.” The finer-grained point for this particular analysis is that there is, in fact, no a priori
theoretical reason that we should expect that land developers and their allies “had a role in supporting the
expansion of economic power” as a regulatory force—except insomuch as we assume that economic power
is inherently “weaker” than its authoritative counterpart in the context of environmental regulation. This
may—or may not—be a fair assumption; it demands more careful investigation.

160



Conditions for Expanding Economic Power

and the United States in particular that pushed conflict settlements in the direction of using

market-like mechanisms to regulate human relationships with nature? We must keep in

mind, after all, that market-oriented ecological offsetting was not in wide use—or any use at

all—prior to its development in these two countries during this period, and that Germany

and the United States did not “copy” each other in developing their respective regulatory

approaches, at least not in the formative years of the early 1990s. These were more-or-less

de novo institutional-regulatory “innovations” that emerged relatively independently out

of particular historical and political-economical conditions in each of these countries. The

question is, why?

Pushes for Accelerating Growth

The first important historical contingency was a push for accelerated growth—standard

fare in a capitalist economy—but that was made especially acute by circumstances that

were simultaneously much larger than and also very much particular to each country—

indeed, that were much larger than and also particular to the sub-national jurisdictions

where eco-accounting and species conservation banking first emerged in each nation-state:

Rhineland-Pfalz in Germany and California in the United States.

In Germany, a crucial catalyst of change was the fall of Berlin Wall—for all intents and

purposes, an event completely disconnected from issues of nature protection, but very much

connected to issues of political-economic organization, and capitalism in particular. Among

many other things, the fall of the wall led to a massive wave of internal migration that

washed over Germany throughout the 1990s. In just the first year after the wall fell, from

1989 to 1990, over 600,000 people, or nearly 4% of the East German population, relocated

mostly to the more economically prosperous regions in the South and West of Germany.65

65Heiland (2004)
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To give you a sense of the magnitude of that change in the German context, consider that

the population of all of West Germany had only grown by 1.25 million people, about twice

the population influx from 1989 to 1990, in the two decades before the Berlin Wall came

down, from 1968 to 1988.

This east-to-west migration pattern held for years. Between 1991 and 2006, the number

of internal migrants who located from East to West was over a million people greater than the

number who moved from West to East.66 The comparatively less populated south-western

state of Rheinland-Pfalz, where eco-accounting first developed, received fewer total migrants

than many other receiving states, but it was disproportionately affected. Between 1968 and

1988, Rheinland-Pfalz’s population grew by a tiny 8,644 people—only 430 people per year.

Between 1988 and 1996, by contrast, the population grew by almost 350,000 or 43,000 new

residents per year, a hundred fold increase in the rate of population growth. Between 1991

and 1998, the population of Rheinland-Pfalz grew proportionately larger and at a faster rate

than any other German state (figure 4.4).67

The result was a housing shortage that in turn gave rise to a burst in political pressure

for land and infrastructure development—pressure that created a context where, as one city

association put it in a letter to the Minster of Environment, “demand for construction

areas often leads to conflicts with the objectives of landscape [and thus environmental]

planning.”68 The related boom in building is visible in historical residential construction

data (figure 4.5); Rheinland-Pfalz saw proportionately higher levels of development than,

for example, more affluent and more dense Nordrhein-Westfalen to the north (not shown in

figure 4.5). Predictably, as time went on, city associations—interest groups that represent

66Glorius (2010, pp. 2-3)
67All figures come from Statistisches Bundesamt (Destatis).
68Letter from the City Association of Rheinland-Pfalz to the Minister of Environment, dated September

15, 1992.
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Figure 4.4: Relative population changes in German Länder, 1991-2001. States marked with
an asterisk are formerly East German states; their populations all decline with the exception of
Brandenburg, which surrounds Berlin and absorbed people who move out of the city. Source:
Statistisches Bundesamt (Destatis).
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the political leadership of cities and towns—only lobbied the Ministry of Environment more

forcefully and more directly. They argued, for instance, that “the approval procedures for

construction must be sped up and not made more difficult by the formal authorization

requirements of other [i.e. environmental] authorities...”69 and argued that in order to,

“improve the profitability of housing construction, the costs [of compliance with nature

protection laws] should be reduced as far as possible”70 New homes had to be built quickly,

city leaders were arguing, and environmental laws were getting in the way. The Minister of

Environment in Rheinland-Pfalz felt this political pressure directly: the letters we addressed

to her.

In the United States, an analogous boom in construction began a little less than a

decade earlier, in the early 1980s, but was fueled by easy access to mortgage credit and a

glut of cheap oil—not the collapse of communism. Again, the boom in building is clearly

visible in home construction data (figure 4.5), but this period of explosive land development

in the 1980s largely predated the elevated levels of environmental protection—and especially

the enforcement of offsetting requirements—that created conflicts between economic growth

and environmental protection in Germany in the 1990s, and that would do the same in

the United States and in California in particular. But the ’80s boom is important to our

story for a different reason: it led to an economic collapse. When the saving and loan

crisis of the late 1980s and early 1990s brought economic growth to a screeching halt and

shifted the economy into a recession,71 pro-growth and economically liberal politicians like

the Republican Governor of California, Pete Wilson, the first President George H. W. Bush,

and then President Bill Clinton after him, took advantage of the political opportunity to

advocate for reductions in “red tape” and cumbersome bureaucratic regulation in order, they

69Municipal and City Association of Rheinland-Pfalz, letter dated 13 September, 1992. Archival source.
70Municipal City Association of Rheinland-Pfalz Newsletter, November 25, 1992. Archival Source.
71Warf and Cox (1996) and Barth et al. (2006)
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Figure 4.5: Relative rates of new residential buildings constructed 1980-2015, indexed to 1991.
Vertical line marks fall of Berlin Wall. Sources: US Census Building Permits Survey; Statistisches
Bundesamt; Statistisches Landesamt Rheinland-Pfalz.

said, to reinvigorate economic growth and make government “more efficient” and business

friendly. In his 1993 State of the State speech, for example, Wilson proclaimed that he had

“ordered every agency in state government to streamline policies and regulations,” and he

emphasized the familiar mantra that such rules made the state a “job-killing machine.”72

Wilson’s political stance was not “purely” ideological, though; his administration, like

the Minister of Environment in Rheinland-Pflaz, was under political pressure from large land

developers like Donald Bren, the billionaire owner of the Irvine Company, which famously

planned and developed the city of Irvine, California, and which has made a fortune in similar

72State of the State Address, January 6, 1993. Available at http://governors.library.ca.gov/

addresses/s_36-Wilson03.html.
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projects. Bren and developers like him had strongly supported the Governor’s campaign;

they lobbied the governor and those around him not to gut, per se, but to restructure

environmental regulation and to jumpstart economic growth. As one relatively high-level

appointee in the Governor’s administration recalled to me in an interview,

The governor, in effect, said to me, “Find a way to solve this problem not just

for Bren, but for everybody who is similarly situated” [...] Development has

stymied, the environmentalists were suing continuously, and at the same time

we were not accomplishing an optimal degree of conservation (3/27/12).

He went on:

[And] the developers... validated what we were proposing [species conservation

banking], and that carried a lot of weight with the governor who’d been elected

with their support and who understood, I think appropriately, that one of the

things he had to do was to break the log jam... (3/27/12).

The “log jam,” of course, was a political conflict between pro-growth and pro-environment

factions in the state. I return to the pro-environment faction in the next section; for now

the important point to keep in mind is the political pressure brought by business interests

to make it easier for land development projects to move ahead.

It is important to be clear about the nature of this pro-growth political pressure. It

was not akin to efforts underway in 2018 to gut regulatory agencies like the U.S. Environ-

mental Protection Agency. Donald Bren himself, for instance, would seem to harbor deep

environmental concerns; among other things, he is a prominent benefactor and the namesake

of the Bren School of Environmental Science and Management at the University of Califor-

nia, Santa Barbara. He is also worth an estimated $16.3 billion (the 80th wealthiest person
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in the world in 201873) and has made most of his fortune in real estate development. Very

predictably, he and his political allies wanted to find ways to allow large-scale development

projects to move ahead. Political pressure of this sort did not “cause” market-oriented trans-

formations in environmental regulation in any sort of direct sense. Rather, this pro-growth

political pressure, particularly as applied to a sympathetic Republican governor’s admin-

istration, systematically favored institutional settlements that did not necessarily do away

with environmental protections, but that could nonetheless “accelerate” land development

and make regulation work “faster”—say, by creating mandatory offsets in advance of —and

therefore spatially decoupled from—development projects themselves.

Austerity and De-Bureaucratization

The political pressure to streamline environmental regulation in California and in Rheinland-

Pfalz did not only stem from standard pro-growth political lobbying magnified by the specific

historical conditions particular to those two places in the early 1990s. Larger political-

ideological dynamics were also in play. In the 1980s and perhaps especially the 1990s, politi-

cal leaders and parties around the world, including the U.S. Presidents Bush and Clinton, the

German Chancellor Helmut Kohl, and both Republican and Democratic (in the U.S.) and

Conservative and Social Democratic parties (in Germany), embraced something of a global—

or at least “Western”—ideological zeitgeist focused on administrative de-bureaucratization,

public austerity, and privatization—a trend that unfolded in different ways in different places

around the globe and that social scientists usually refer to as neo-liberalization.74 Whatever

the causes of this political-ideological shift itself, it effects were significant, if variegated,

73According to Forbes “The World’s Billionaires” list. Available at https://www.forbes.com/

billionaires/list/#version:static. Last Accessed April 28, 2018.
74See e.g. Fourcade-Gourinchas and Babb (2002), Harvey (2005), Prasad (2006), Jessop (2013), and Mann

(2013).
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around the world. In the United States, air transportation, railroads, trucking, financial

services, mining, and natural gas production were all deregulated in the early 1980s (Prasad

2006, p. 64). This kind of loosely “liberalizing” political work cut across party lines. In

the American popular imagination, Republican presidents are the ones who “shrink govern-

ment,” but it was in fact Democratic president Bill Clinton who vowed to make government

more efficient and “customer” friendly; Clinton successfully shrank the non-defense federal

workforce by nearly 140,000 employees, or more than 10%, between 1993 and 2000. (In

2018 we’d say he “drained the swamp.”)75 Germany is sometimes characterized as having

been comparatively immune to such neo-liberalization;76 this claim is misleading at best.

There, in the mid-to-late 1990s, the postal and train systems were transformed from state-

run public services into quasi-private companies—an effort that unfolded at the same time

that efforts were underway to “de-bureaucratize” public administration across the board.77

The effects of these pushes for privatization, liberalization, de-bureaucratization, and

austerity may be most plainly visible in a sharp historical break in the size and growth of

the public workforce in both Germany and the United States. While an imperfect measure,

such a change is a reasonable proxy for changes in public spending and welfare provision

as a whole, including in the context of environmental protection. So consider that in the

United States, the federal bureaucracy grew from 686,000 civilian employees in 1950 to more

than 1.2 million in 1978—an increase of nearly 80% over 28 years (and approaching a 200%

increase from the 443,000 federal employees in 1940). In the next 28 years, by contrast,

from 1978 to 2006, the overall size of the federal workforce oscillated but only increased by

a scant 2,000 employees overall, or less than 0.2% (figure 4.6).

75Interestingly, and for comparison, the size of the federal workforce actually slightly increased under
Ronald Regan, growing by about 13,000 non-defense employees, or 1%, from 1981 to 1988.

76e.g. Prasad (2006)
77M. M. Müller (2002), Cassell (2002), and Streeck (2009)
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This historical shift is even starker in Germany. In West Germany, public employees

at all levels of government (federal, state, local) grew from 2.1 million in 1950 to 3.5 million

in 1978, an increase of 64% (and more than a 200% increase from the 1.1 million public

employees at all levels of government in 1930). But from 1978 to 2006, the public workforce

in Germany actually decreased from 3.5 to less than 3.2 million, a reduction of 9%, even

after German reunification added 1.8 million new public employees in 1990-91 (figure 4.7).

The relevance of these macro-political trends for understanding the emergence of eco-

logical offsetting is this: patterns of liberalization and public austerity, particularly as mani-

fest in a shrinking public workforce, pressed public agencies across Germany and the United

States to trim staff and budgets, asking, in essence, for fewer people to do more with less.

And these civil servants did, indeed, have to do more, particularly in the context of envi-

ronmental protection.

Figures 4.6 and 4.7 also include vertical lines marking the passage of major environ-

mental legislation. Two things are notable about those clusters of laws in both countries.

First, they were almost exclusively born of a different historical era, before the break iden-

tified above, when the welfare state had been expanding steadily for decades if not a cen-

tury. The landmark environmetnal laws of the 1970s continued this trend. Entirely new

agencies were created; the Bavarian State Ministry for the Environment, for instance, was

founded on December 8, 1970; by its own accounting, it was “the first ever Ministry for the

Environment—not only in Germany, but also in Europe and in the world.”78 In point of

fact, the United States EPA was created six days earlier, on December 2, 1970, but this

correction really only serves to reaffirm the leading role both countries played in expanding

and formalizing the role of the state in environmental protection.

78See http://www.stmuv.bayern.de/english/topics/history.htm for English; http://www.stmuv.

bayern.de/ministerium/aufgaben/geschichte_umweltministerium.htm for German. Accessed April 6,
2018.
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Second, most of these laws come just before the historical break in public employment;

virtually all are passed prior to 1980. So just as lawmakers massively expanded the state’s

responsibility to provide environmental quality to its citizens—a dimension of public welfare

provision never so thoroughly bestowed upon either national or local governments and that

required the creation of entirely new agencies to do this work—we enter a new historical era,

of sorts, when the steady growth of the state, at least in terms of people-power, suddenly

halts. In Germany, the level of people-power actually shrinks. To a naive observer, it might

almost seem like the state has painted itself into a corner: it has promised the environmental

moon, but, metaphorically speaking, won’t hire any new employees do the work required to

get there.

Of course “the state” does not—and did not—do anything ; lawmakers, executives, bu-

reaucrats, citizens, firms, advocacy organizations and so on are the actors in this story. But

the general trends we observe have effects nonetheless. Tremendously expanding the state’s

environmental mandates—and building entirely new agencies—in a context where the net

people-power of the state is effectively frozen really does present serious challenges: it makes

it difficult for the state and for agencies and for individual bureaucrats and regulators to live

up to new statutory obligations—to, for example, force land developers to avoid, minimize

and offset any harm to nature that they case. Quite clearly, this historical context does not

dictate action to individuals working in government, regardless of their level of power and in-

fluence. It does not “force” agencies to offload the provision of ecological compensation—or

the provision of any public good—to private actors (i.e. to species “bankers” in the United

States or “area agents” in Germany). It also does not mandate that they use markets to

protect nature. In fact, even if an embrace of so-called neo-liberal ideology is responsible

for the macro-historical changes in public employment we observe, this does not in any way
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imply an embrace of “pro-market” ideology at the level of nature protection policy itself,

particularly at the very low-levels of the environmental bureaucracy where the day-to-day

work of enforcing laws like the Endangered Species Act or Impact Mitigation Regulation

unfolds. (It does not bar such an ideological embrace at low levels of government, either; the

point is the two levels are essentially decoupled.) Mid-and low-level bureaucrats working in

environmental offices in the United States and Germany—Marianne and Elke and Martin,

for instance, back in Bavaria—are not necessarily reading Freedman or Rand or Hayek or

even just trying to figure out how to “marketize” environmental regulation or to make it

more “efficient.” After taking to well over a hundred of such individuals, I would actually

suggest that the opposite is much more likely: environmental regulators tend to appreciate

the usefulness of state-directed, authoritative regulation!

Much more modestly, I suggest, environmental bureaucrats and regulators are simply

trying to use the legal and administrative tools they have at their disposal to do the work they

understand as theirs in the political and historical context they find themselves in. They

are, in short, “muddling through.”79 And in a context were mandates for environmental

protection are high but resources are low, as small-scale conflicts and their settlements

iteratively and recursively shift practice and policy implementation “on the ground”—that

is, drive ahead institutional change—those changes are simply more likely to move in market-

oriented directions. Where an agency is understaffed staffed, for instance, amalgamating

many ecological offsets into larger, contiguous areas does not just have ecological merits; it

has administrative ones: it makes it easier for fewer people to approve and monitor that

single, larger restoration site. This, in turn, makes settling on this new pattern of regulatory

practice just slightly more appealing than other institutional alternatives. Where budgets

are tight or even shrinking, finding ways to incentivize private actors to create ecological

79Lindblom (1959)
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offsets effectively funds nature protection work the state might not otherwise be able to do,

again making institutional settlements that move in that direction just that much more likely

to win out over other alternatives—that is, over other institutional morphologies. And so

on. The argument is not that “neo-liberalism” itself, understood as a politics and ideology,

filtered down to the lowest levels of regulatory practice. It is rather that the historical

context shaped by what social scientists call “neo-liberalism” pushed conflict settlements

towards institutional morphologies that we then identify as “neoliberal.”

Finally, the same mechanisms and historical context also effectively blocked a counter-

factual avenue for regulatory innovation and institutional change. Specifically, the historical

context described above made it extremely difficult for nature protection policy to move

in a more purely authoritative or “statist” institutional direction, towards command-and-

control regulation in the space of regulatory power. In a context where the state was literally

shrinking—in Germany—or no longer growing—in the United States—it would have been

very difficult, indeed, to expand the state’s direct role in protecting nature in and around

land development by, for example, creating new administrative divisions and publicly fund-

ing the conservation and ecological restoration work that this would entail. In favoring con-

flict settlements that shifted institutional morphologies in market-oriented directions, these

historical conditions made “old fashioned,” top-down and command-and-control regulatory

forms much less likely to emerge.

Conditions for Expanding Authoritative Power

The development of command-and-commodify regulation, however, like eco-accounting or

species conservation banking, equally requires a historical context that favors expansions

of authoritative power—that is, where the state is able to expand its direct control over
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particular patterns of behavior. As we have already seen, those levels of authoritative power

were comparatively low even up the early 1990s in both countries. So we must ask: what were

the historical conditions that helped small-scale conflicts and shifts in regulatory practice

settle in ways that expanded this kind of authoritative control—even as economic power was

also growing?

The Potentiality of Law

The robustness of the German and American environmental laws passed in the 1970s in

principle, if not yet in practice, created opportunities for pro-environment groups in both

countries to push for more stringent enforcement of nature protection. The broad, socio-

logical idea here is that laws and policies create “targets” or footholds that advocates and

civil society groups can leverage to push for further change, which, as simple as it sounds,

inverts our typical understanding of political advocacy and social movements: movements

and advocacy organizations fight to get laws passed, the standard narrative goes—they do

not fight because there are laws. Except, they do. As the political scientist Andrea Campbell

puts it pithily, “policies make citizens.”80

The way that environmental advocacy unfolded was starkly different in each country,

though. I explain why in chapter 6; for now I merely document the different sources—an

analogous effects—of these patterns of environmental activism on either side of the Atlantic.

In the United States, pressure to more robustly enforce nature protection worked its way

through the courts: environmental groups began to sue more and more often, pressing envi-

ronmental authorities to improve their application of environmental laws. Suits pertaining to

the Clean Water Act filed in U.S. Federal District Courts (federal trial courts) grew steadily

from around 25 cases per year in the 1970s to around 110 cases filed per year in the 1990s

80A. L. Campbell (2003).
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Figure 4.8: Annual litigation under the Clean Water and Endangered Species Acts, 1973-2005.
Source: LexisNexis Academic. Compiled by the author.

(figure 4.8). The wave of litigation under the Endangered Species Act came later, hovering

at around 15 cases per year through the 1980s, but growing steadily through the 1990s—

precisely the time that species conservation banking began to develop. Importantly, the

vast majority of these cases under both laws—around 80%—were brought by environmental

groups demanding more stringent enforcement of environmental protections. Challenges

brought by opponents of environmental protections were comparatively rare.81

Even more importantly, the litigation was heavily concentrated in one state with a

particularly strong environmental legacy: California. Of the larger universe of federal En-

dangered Species Act and Clean Water Act cases, I more closely examined a subset of cases

81Rea (2017)
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that specifically related to endangered species protection and that made reference to off-

setting. This yielded 313 federal “state-cases”; I coded each case for its state of origin,

argument date, primary species at issue, basic interest groups in conflict, and the outcome

of the case.82 I discovered that environmental advocacy groups had a roughly 50% win

rate all across the the United States—that is, they were a formidable legal threat to land

developers and regulatory agencies no matter where they went—but that most states saw

no legal action whatsoever. Both the modal and the median number of cases in any given

U.S. state was zero. This is not entirely surprising; endangered species-related litigation is

of course at least partly linked to numbers of endangered species present in a state, and not

all states have many—or any—officially listed endangered species.

But even these ecological-geographic differences cannot fully account for the geographic

unevenness of litigation.83 Oregon, with relatively high levels of endangered species pop-

ulations, particularly salmonids, was among the states with the highest levels of overall

litigation but still only saw 37 cases (about 12% of the national total) during the 27 years

considered. Washington State, in many ways similar to Oregon, saw 33 cases (11% of

national). Florida, which had (and still has) even higher levels of overlap between land

development and endangered species habitat than California, saw a paltry 17 cases (about

5% of national)—about two cases every three years. California, by contrast, was home to

fully 93 cases, (30% of the national total by 2012) (figure 4.9). When it came to endangered

species protections, federal environmental regulators in the Golden State were having their

82N=289 unique cases. However, several cases were coded in multiple states when conflicts spanned
borders (e.g. litigation over salmon runs in border rivers), yielding 313 “state-cases.” Inclusion criteria
were that cases had to include all three of the terms “ESA,” “biological opinion,” and “mitigation,” the
later of which refers to ecological offsets in the United States. Outcome categories were in favor of: NGOs;
regulators; industry; state; city; landowner; tribes; and military. Contra figure 4.8, which includes only
federal district cases, this search includes all federal district and appellate as well as state appellate cases.
Still, most cases were at the federal district court level.

83See again Rea (2017, pp. 28-30).
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Figure 4.9: Cumulative shares of Endangered Species Act-related litigation for selected U.S. states,
1990 to 2012 (N2012 = 313). 1985 baseline. Complied by the author.

feet held to the legal-environmental fire like nowhere else in the United States; they all but

had to step up authoritative enforcement of environmental statutes.

In Germany, political pressure to step up nature protection took another form: growing

public demands for environmental quality and green spaces in cities and towns, specially

in affluent ones, which in turn worked its way through local-level and state-level politics.

This was not the radical environmentalism demanding the end of nuclear power the German

environmental movement is so well known for;84 it was a more bourgeois environmentalism

of privileged communities. As Hans, a former environmental bureaucrat turned ecological

consultant, explained,

84Kitschelt (1986) and Uekötter (2014)
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...within the municipalities, [the Impact Mitigation Regulation also has] the

recreational function of public greening, or also the climate function, for cre-

ating micro-climates [comfortable for living] and so on. That’s more important

than saving a special beetle or a lizard. [...] [And so] the people who elect [mu-

nicipal leaders] say, “Well, it’s nice that we have a fantastic economic situation,

but where are the parks? We don’t have any more of these things.” [...] The

citizens will come, and say, “Well, it’s nice that we have so much money but [...]

why don’t we have green?” (3/10/16)

Demands like these were not rare; they, in fact, became increasingly common. Elected

officials in cities and counties began to look for ways to address citizen preferences for “green”

spaces, particularly in more affluent places where communities had resources to support such

endeavors—like along the Middle Rhine in Rheinland-Pfalz, where eco-accounting was born.

Indeed, in south-west Germany as a whole, smaller communities on the outskirts of more

affluent urban centers increasingly sought to use “nature” as a tourist attraction. Gernot

Becker, a professor and professional landscape planner explained:

And these municipalities [on the outskirts], what do they do? They they cannot

attract a lot of companies, but they can attract the the tourists, especially here

on the [edges of the population] centers. It’s very beautiful and the people say,

“Okay, we cannot earn our money from industry, but maybe from tourism.” And

so they try to produce—to produce nature for tourism (3/18/16).

The larger political force of these growing demands for nature protection and restora-

tion in local communities finds its expression in the changing fortunes of the German Green

Party, particularly in state-level (not federal, where most attention is usually focused) elec-
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Figure 4.10: The Green Party and institutionalizing environmental concern, 1975-2016. Vote
totals (left axis) from individual states are aggregated to show net Green presence in all state
parliaments. Sources: Statistisches Bundesamt (Destatis); Der Bundeswahlleiter, 2016. Compiled
by the author.

tions (figure 4.10). While the party remained marginal throughout the 1980s, by the mid-

1990s, more than a third of the German population lived in a state where the Greens ruled

in a coalition government. This electoral success was especially visible in centers of economic

prosperity, like the city-states of Berlin, Hamburg, and Bremen—and, very importantly, in

the comparatively affluent south and west of Germany in the states along the Rhine River

and including Rheinland-Pfalz. (figure 4.11). I should add an important detail here: in

keeping with its roots in the relatively wealthy south and west of the country, the Green

Party has the most affluent voter base of any major political party in Germany.85

85Uekötter (2014)
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Like lawsuits in the United States, popular support for “greening” German cities

and towns created a context where environmental regulators could not easily retreat from

the enforcement of the Impact Mitigation Regulation. The nuance of the argument will

be familiar by now: this environmental advocacy did not itself “create” command-and-

commodify forms of regulation like ecological offsetting. Environmental groups absolutely

were not pushing for these market-oriented regulatory changes. In fact, in both Germany

and the United States, activists and environmental NGOs were deeply skeptical of ideas like

species conservation banking (in the U.S.) and eco-accounting (in Germany); some groups

were downright opposed to these approaches. As one American informant put it,

...this “banking” idea came on and all the environmentalists hated it. The agen-

cies all hated it [too], because they were really afraid it was going to facilitate

development (3/21/12).

But just as austerity and pro-business advocacy created a context that favored conflict

settlements that expanded economic power, the political-ecological advocacy of legal groups

(in the United States) and local citizens (in Germany) created a context where small-scale

conflicts over how nature protection “ought” to be done slowly settled in the direction of more

robust, authoritative control over this area of economic and ecological life. Recall Martin’s

assessment of offsetting in the past: he, like many environmental regulators, reported that

twenty to thirty years ago, “nothing happened” when it came to enforcing the Impact

Mitigation Regulation. Now?

That’s changed. It’s not always the case, but most [of the time compensation

happens]. It’s getting better (3/16/16).

Informant after informant in both countries repeated this sentiment: enforcement of nature

protection law had improved over time; the authoritative power of the state had increased.
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In the U.S. context, figure 4.2 once again highlights this point: the state, and in particular,

government biologists in the U.S. Fish and Wildlife Service, are intervening more and more

often into the process of land development, flexing the state’s authoritative muscle, even

if short-staffed and underfunded. They almost have no choice: lawsuits (in the U.S.) and

environmentally focused local voters (in Germany) await otherwise. And so we observe a

process of “regulatory thickening,” as I put it in a separate paper: the power of the state to

enforce and control human relationships with nature gradually increased.86

Finally, in both Germany and the United States, this political-ecological pressure also

helped close the door on a counterfactual possibility for large-scale institutional change. Ob-

viously, the expansion of authoritative enforcement of nature protection law did not thwart

the development of command-and-control regulatory approaches, which depend exactly on

authoritative power. Pushes for austerity and de-bureaucratization, already discussed, are

the reasons that a command-and-control regulatory approach did not emerge. But the

steady expansion of the state’s authoritative control over nature protection did block an-

other avenue of institutional change: the emergence of some kind of quasi-voluntary or

“private” institutional form, wherein the state might have played a less direct role in enforc-

ing offsetting requirements, but where firms and builders nonetheless “voluntarily” provided

ecological offsets to gain goodwill and to appease potential political challengers.87 Note that

despite the letter of the law, the lax legal enforcement that would have undergirded such

a “voluntary” approach was a historical possibility: this kind of non-enforcement of nature

protection was essentially the norm from the mid-1970s to at least the mid-1980s in both

Germany and the United States.

But starting in the 1990s, increasing demands for nature protection by affluent citizens

86Rea (Under Revision)
87cf. Bartley (2007), Schneiberg and Bartley (2008), and Locke et al. (2013)
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Figure 4.12: Institutional biasing or channeling: historical and contextual conditions that bias
institutional settlements towards particular crystallizations of social power. Darker shading repre-
sents less likely power crystallizations in the context of this study.

in Germany and legal pressure by advocacy organizations in the United States made main-

taining such a lax regulatory stance—and thus building a voluntary or “non-state” form of

regulation—much less likely. By creating a context that favored settlements to conflicts that

expanded authoritative power, this environmental advocacy also made it much less likely

that a more “purely” market-oriented institution would develop. Paired with pushes for

accelerated growth, austerity and de-bureaucratization, the effect was to channel or “bias”

institutional settlements in ways that expanded both authoritative and economic forms of

power together, towards the development of command-and-commodify but not private or

command-and-control forms of environmental regulation (figure 4.12)
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Capitalism, History, and Institutional Change

Sitting in the depths of the Bavarian State Office for the Environment, behind a door with

a large nature reserve sign hanging on the outside, Marianne Westermann explained to me

clearly and matter of factly that, “We have no better solution to calculate compensation.”

“So,” she continued, “for us, eco-accounts are the best option we have.” She went on, “There

will be building activity in the future and with this regulation we have some standards and

of course we can slow down the building activity, but we cannot avoid it. So perhaps these

standards are a good compromise for both sides.”

In that simple statement Marianne captured two essential points central to this chap-

ter. First is this: not that it is fundamentally impossible to “slow down” economic growth—

economic expansion is not a law of physics, after all—but that it is very hard to do so in

the political-economic world we live in now—a capitalist, market-oriented system of pro-

duction and mostly private accumulation where the balance of power rests in the hands

of actors keen, as it were, to keep their productive growth machines—but maybe not the

lynx—purring. That does not mean that all actors—even capitalists—consent to extinction

or ecological degradation; whether we are Donald Bren looking to “fix” an environmental

problem so that we can make another billion, or simply an ordinary and reflexive human

concerned about the environmental problems we may be causing, many of us “fight back”

against environmental degradation and destruction. It seems, in other words, that both

eco-Marxian and eco-modernist arguments are partly right: the very same destructiveness

that we “cannot avoid” prompts us to do exactly as Marianne suggests: to try to slow it

down.

Still, this is hard and frustrated work. Even buoyed by a robust environmental move-

ment and high levels of public environmental concern, like we see in the United States and
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Germany, the constraints of a static or declining civil service to actually enforce environmen-

tal laws coupled with typical pushes for accelerated economic growth make it very difficult,

indeed, to move beyond imperfect institutional “solutions” like eco-accounting in Germany

or species conservation banking in the United States—let alone to move beyond them.

Which brings us to Marianne’s second essential point: that eco-accounting is a, “com-

promise for both sides.” The hidden insight here is not just that the process of institutional

change is a historically contingent “compromise,” but that reaching such a compromise is a

fundamentally political problem—a problem not of technology or economic efficiency or even

of ecology, really, but a problem of “politics and the state,” as Buttel put it. Understanding

(or effecting) institutional change thus first demands grappling with how social power is—or

how difference social factions think it ought to be—organized and wielded in order to shape

and control human relationships with nature; and second, demands grappling with the prob-

lem of how conflicts and settlements reconfigure and recrystallize those power configurations,

all the while under the influence of the political and ideological pushes and pulls of a particu-

lar moment in history. It is in this sense that eco-accounting is a “compromise”: it is, in some

sense, the instantiation of a long series of small-scale and even mundane political-ecological

conflicts—and the settlements to those conflicts—that unfolded in the context of pushes

for accelerated economic growth; during an era of austerity and de-bureaucratization; and

when an ascendant environmentalism was also able to draw on earlier political victories—the

major statutes of the 1970s—to expand state control over nature protection in the 1990s

and into the 2000s. The point is not that the “compromise” result is “fair” or somehow

ideal, but simply that is the product of a contested reshaping and remaking of environmen-

tal regulatory practice in particular places and at particular times, very much including the

historical constraints and balances of power endemic to those geographies and moments in
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history.

Still, this explanation cannot be more than partial. This chapter has outlined paradig-

matic theoretical links between capitalism and the environment; shown how moving from

those basic insights to explaining real environmental regulation and reform requires a ba-

sically political theory of institutional change; and has outlined how large-scale, macro-

historical trends funneled nature protection in the United States and Germany towards

command-and-commodify offsetting schemes. Along the way, we have seen that imagined

narratives of a “retreat” of the environmental state since the 1970s are misguided, at least

in our context, and that along with the “forces” of neoliberalism, environmental advocacy

has in fact helped regulators strengthen their authoritative hands.

But a slew of questions remain. For one thing, macro-political trends and historical

context don’t build or change social institutions. People do. I get to that crucial micro-level

of action in chapter 8. But even then, historical trends do not work on individuals per

se; they work on individuals who are themselves embedded in organizations and cultures:

nation states and systems of public administration and bureaucracies and firms and so

on. Thinking at this meso-level of analysis brings up a whole other set of questions: of the

“forces” that pushed institution building in authoritative and also economic directions in the

1980s, 90s, and 2000s, why were local-level concerns about “greening” cities and towns crucial

in Germany and not the United States? Why, on the other hand, was legal activism crucial

in the U.S. but not in Germany? Why, for that matter, did eco-accounting in Germany

remain largely embedded within public administration even as it became marketized? And

why did private—and not public—species conservation banks take off in the U.S.? Perhaps

most baffling of all, why did Germany, that ‘greenest of nations’88 end up with a highly

fungible currency of eco-points, while in the U.S. the market in nature remains hobbled by

88Uekötter (2014)
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strict requirements for ecological commensurability? These are all basically questions of the

more particular organization of environmental politics and contention in the two countries,

and they are the questions of the next three chapters.
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CHAPTER 5

National Natures

The group curls around Prof. Dr. Wolfgang Schumacher, emeritus faculty at the University

of Bonn, encircling him as he holds court in the rolling hills of the Eifel, an ancient, smoothed

over mountain range in southwestern Germany. There are around fifteen, maybe twenty of

us, mostly nature lovers and amateur naturalists of one sort or another—that, and a few

friends and partners who were dragged along for the day-long excursion. It is a lovely spring

day in mid-May; a few wispy clouds pass by now and again, but mostly gleaming blue sky

crowns the hilltops and nestles its way into inviting glens and creeks shaded by young forest.

Rape blooms splash hillsides with a checkered carpet of glowing yellow, interspersed with

fresh fields of verdant green. A church spire tops a hill a few kilometers away. So does a

giant satellite dish a little further to the west. Breathable hats, backpacks, and flannel shirts

are in no short supply among the group. Neither are top-of-the-line digital single-lens reflex

cameras. Prof. Dr. Schumacher directs our attention to the reason we have stopped: a

tiny, blazingly purple orchid peeking out from amidst the grass. It is maybe 10 centimeters

(about four inches) tall, stalk and all. Unless you knew to look, you might never see it.

Schumacher identifies the flower, issues its latin name with every stitch of authority his

credentials—and decades wandering through nature—provide him, and proceeds to describe

its identifying features and quirky characteristics. The terminology of botany weaves in and
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out of jokes about German farmers (a good deal goes over my head; fellow trip-growers

kindly offer imperfect translations and explanations to catch me up). The audience is rapt;

individuals kneel down to get closer to the subject of our impromptu lecture. The SLR

cameras come out, lenses trained on the purple fleck peeking through last year’s straw

and this spring’s new green growth. The flower is amazingly beautiful, built of ascending

columns of purple layers, symmetric petals arcing downwards flecked with speckles of deep

violet along lightly blushing lavender centerlines. When the professor finishes he ambles on,

some in the group rushing up to ask him further questions and others lingering back to get

a better angle with their cameras.

And so the day goes, ambling from tiny flower to tiny flower, miniature lecture after

miniature lecture, wandering through the hills, down into small gullies, over a piece of

ancient Roman road—it’s as old as you might expect—and through a large stand magnificent

old-growth Beech. At one point we move over the site of an ancient Roman dwelling; a

professional archeologist on the trip takes me aside to show me bits of thousand-plus year-

old roof tiles pulled up in the soil by recent tilling. We pass by at least two separate eco-

accounting sites (technically measure pools (maßnahmenpools)) where a larger-scale area has

been ecologically “improved” to generate eco-points. In one, neat rows of recently planted

apple trees and some mix of grasses, perhaps native, perhaps not, spread out before us,

bordered by a recently revived brook. A giant wind turbine twirls in the background. It

looks quite a lot like a suburban park—a lovely place to have a picnic.

At the end of day-long excursion Prof. Dr. Schumacher gathers us under an amazing

willow-like tree, its branches woven into an intricate fractal pattern from crown to ground

that, as we gather beneath it, envelopes us all in an etherial aura of green. He gives a rousing

and heartfelt speech—not a stump speech, but a root one, standing, as he was, on elevated
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Figure 5.1: Observing an orchid in the Eifel in Nordrhine-Westfalen. Photo by the author.

roots along the base of the tree’s trunk. He celebrates the beauty of nature and remindes

us how important it is to appreciate it and to look closely, as we did with the orchids all

day long. Thunderous applause follows—well, as thunderous as applause can be in a group

of fifteen or twenty.

* * *

There is nothing inherently German about a day spent wandering through the hills of a

beautiful region to look at wild orchids. All across North America, for instance, as in

Germany, birders and professional ornithologists fan out every day to see this or that warbler

or a Swainson’s hawk or whooping crane; they train binoculars and listen for calls in the

woods hoping for a siting of a rare species and marveling at the beauty of the creatures
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and the places their work and their hobby takes them. Likewise, American botanists and

foresters and amateur naturalists of all stripes move through landscapes day in and day out,

identifying and discussing plants and their origins and functions, their linkages to various

landscapes and their human uses. Over and over, one of the first questions I was asked when

accompanying American environmental regulators for their fieldwork was, “How well do you

know your plants?” (I don’t know them all that well, I would have to report back.)

The simple point is that people care about and take an interest in the environments

they inhabit all over the world. Indeed, one of the most pernicious and persistent myths

about environmental concern is that it is a “rich” person’s (or a rich nation’s) game—that

is, that poor and downtrodden people, too concerned with meeting “lower-level” needs, like

providing food and shelter for themselves and their families, don’t care (or cannot care)

about the environment. The data simply do not support this so-called “post-materialist”

values thesis.1 Cross-national research on environmental concern from the 2005 wave of the

World Vales Survey, for example, shows that as national affluence goes up, individual-level

environmental concern actually generally declines, and, on the other hand, that as national

rates of economic growth2 and individual levels of exposure to environmental harm3 go

1The idea that environmental concern is correlated with wealth and national affluence has been used to
explain the development of robust environmental movements and policy reforms in the Global North (e.g. in
countries like the United States and Germany) but not the Global South; this idea is usually traced back to
the work of Ronald Inglehart (see e.g. Inglehart 1977; Lowe and Rudig 1986; Inglehart 1995). The problems
with this vast oversimplification are legion; in addition to discordance with the data noted in the text below,
the approach essentially conflates a) environmental concern with b) environmental mobilization with c)
effective policy change (i.e. movement success). Everything we know about social movements suggests that
we absolutely cannot collapse these categories into each other; translating individual environmental concern
into institutionalized policy responses likely has more to do with political opportunity structures (Kitschelt
1986; Dryzek et al. 2003) and infrastructural power (see Mann (1993) for the original articulation of the
concept; see Rea (Under Revision) for an application to environmental politics) than with average levels of
ability to satisfy different levels of Maslow’s [empirically unsubstantiated; see Wahba and Bridwell (1976)
and Tay and Diener (2011)] hierarchy of needs in different countries.

2As measured with average change in GDP over the previous decade
3In terms of reported concerns about air and water quality
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up, so does individual -level concern about the environment.4 In other words, at least at

this moment in history, it would seem to be people in rapidly growing economies and who

experience high levels of pollution who may be the most concerned about the environment—

hardly the comparatively affluent folks like me and my German colleagues who trotted about

in the hills of the Eifel for a day to revel in the magnificence of tiny orchids.

But the nature Prof. Dr. Schumacher and rest of us ambled through on our excursion

is distinctive in a number of ways. First, it is characterized by a tremendous mix of land uses:

small scale fields, the gorgeous yellow rape, parcels of forest, mostly young but some old, like

the grove of Beech, and large amounts of grazing land. Indeed, most of our walk was through

the Eschweiler Valley and Limestone Hills Nature Reserve (Naturschutzgebiet Eschweiler Tal

und Kalkkuppen), an area of relatively open grasslands and rolling hills cleared of its original

forest and subsequently grazed by livestock, mostly sheep, since at least the middle ages. In

fact, to this day, the land in the nature reserve is still grazed and mowed to keep the forest

from encroaching into it. Why? Because of the orchids.

Two-thirds of all orchid species in Germany, many of them rare and listed on the

International Union for the Conservation of Nature Red List of endangered plant species,

can be found in the Eschweiler Valley and the Eifel region more broadly. The orchids thrive

in this human-created landscape. The ancient removal of forest and the calcareous soil in

the region create a semi-arid habitat ideal for the orchids; centuries of grazing have kept

the land open and promoted the growth of synergistic grass, shrubs, and flower species that

provide an ideal ecological niche for the orchids. These rare, beautiful, and endangered plant

species exist in abundance here because of human beings, not in spite of them. The “nature”

that Prof. Dr. Schumacher revels in is essentially a human fabrication.

4Givens and Jorgenson (2011). For further research that casts serios doubt on the post-materialist values
thesis, see Dunlap and York (2008) and Dunlap and Mertig (1997).
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Returning to the Endogeneity of Institutional Change

This chapter shows how culturally and nationally specific conceptions of nature in the Un-

tied States and Germany helped to organize the development of market-oriented ecological

offsetting schemes in both countries. I must be crystal clear from the outset: in absolutely

no way do I claim that nationally particularly understandings of nature determined or di-

rectly caused species conservation banking or eco-accounting to emerge in either the United

States or in Germany, or that such nationally particular ideas are singularly responsible for

differences between the two cases. My argument is much more measured: that how nature

itself is conceived of matters for understanding the recursive and endogenous progressions

of political-ecological conflict and settlement that in turn drive ahead institutional change

and give rise to new regulatory institutions in the first place, like ecological offsetting itself.

The argument I present here, in other words, deepens and extends the arguments I have

presented so far. In chapter 5, I essentially argued that whether understood in eco-Marxian

or eco-modernist terms, the economic-ecological organization of modern life, primarily vis-

à-vis capitalism, creates a great deal of the environmental problems we encounter, and

therefore, at the root, also helps generate and activate the political will and advocacy aimed

at addressing those same problems—noting, as usual, that mobilization and advocacy itself

is contingent on a host of factors beyond environmental concern.5

In this chapter, and also in chapter 6, I take these arguments one step further and

one level of analysis lower: the basic argument is that not only do social institutions—and

the inequities and power asymmetries that often inhere within them—generate conflicts

and patterns of political contention that drive ahead institutional change, but how those

conflicts themselves take shape and develop is also at least partly endogenous to—that is,

5McAdam and Boudet (2012)
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organized by—those same institutions. That is to say, in order to understand institutional

change, we have to not only understand the power asymmetries within institutions and the

political conflicts that flow from those differences, but how those same sets of practice—

those same institutions—organize the conflicts and patterns of action that flow from them

in the first place. In Germany, for instance, and as will become clear, conflicts around

environmental protection and conservation are largely organized by a historical-cultural

conception of nature as at least partly human-made—just like the orchid habitat in the

Eschweiler Valley and Limestone Hills Nature Reserve. In the United States, by contrast,

conflicts around nature protection and conservation are largely organized by a quite different

historical-cultural conception of nature as wild, sacred, and separate from people. These

broad-based, historical differences do not have simple one-to-one causal effects, but they do

have important implications for understanding how nature protection has changed through

time, including in ways that gave rise to nationally particular examples of command-and-

commodify regulation in each country.

Two further points are important to emphasize here. First, the argument I am making

is directly informed by a rich tradition of comparative scholarship in sociology and polit-

ical science that links institutional change processes to the contexts they unfold within.

Many of those arguments have strong “cultural” dimensions. For example, the sociologist

Marion Fourcade shows how nationally and culturally-particular legal-philosophical tradi-

tions shaped how French and American courts differently assigned pecuniary value to nature

harmed in oil spills, leading to a staggering discrepancy in the “value of nature” across the

two countries: a mere $61 million for cleanup and damages caused by the release of 227,000

tons of oil by the Amoco Cadiz when it broke up off the densely populated coast of France in

1978, contrasted with over $3 billion for cleanup and damages caused by the release of “only”
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30,000 tons of oil by the Exxon Valdez along the remote coast of southeast Alaska in 1989.6

More recently, sociologist Stefan Bargheer shows how “culturally” distinctive patterns of

practice in the field of birdwatching—ones that treated birding as a collectors “game” in

the United Kingdom and as contrasted with an economic enterprise in Germany—explain

distinctive patterns of conservation, nature protection, and the valuation of nature in the

two countries.7 Or consider the example provided by the sociologist Frank Dobbin, who may

offer the archetype of comparative-cultural arguments along these lines.8 He shows how in-

dustrial policy that shaped early railway development in the U.S., Britain, and France grew

out of nationally and culturally contingent “problems perceived” and “solutions conceived”

in each country: in the U.S., a concern with centralized political authority and thus the “en-

gineering” of market competition; in France, a concern about uncoordinated private action

and thus centralized state management of industry; in Britain, a concern about individual

firms losing control over their interests and thus a quashing of market competition (or gov-

ernment meddling) that might threaten them. In each of Dobbin’s cases, as in Fourcade’s

and Bargheer’s studies, pattens of action and important “outcomes” are deeply shaped by

historically and culturally contingent ideas about “what is the matter” and “how we should

fix it.” This is not a determinist or a functionalist argument; it is, like the arguments I make

here, an argument of cultural-contextual influence. In Dobbin’s own words, “in no case was

6Fourcade (2011)
7Bargheer (2018). It is worth pointing out that Bargheer makes a more sophisticated cultural argument

than either Fourcade or Dobbin (whom I discuss next). He goes beyond documenting legal-philosophical
“ideas” or “problems perceived” in each country and then linking those ideas to organizational and political-
economic outcomes. Instead, Bargheer understands “culture” itself as “patterns of practice” much in the
same way that I understand institutions as patterns of practice in this dissertation; he then links those
patterns of practice to organizational and political-economic outcomes, namely, distinctive patterns of val-
uation and nature protection in each country. I could improve my own “cultural” argument here—and
make it more internally consistent with the rest of my argument—by adopting Bargheer’s approach, that is,
showing how nationally distinctive “ideas” about nature in the United States and Germany in fact manifest
in patterns of practice—not just ‘ways of thinking about or seeing the world’—that then shape how conflicts
and settlements unfold.

8Dobbin (1994)
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today’s policy paradigm overdetermined by early political culture, but in every case was its

evolution conditioned by how nations had come to think about order and efficiency in the

world.”9

The second point is to just to make clear my addition to this line of argumentation:

I simply locate these cultural-historical “conditioning factors” within an explicitly politi-

cal theory of institutional change. Nationally or regionally particular ways of “perceiving”

problems and “conceiving” of solutions do more than provide a “background” for institu-

tional change; they specifically help to organize the political conflict and contention that

shapes how institutions—including forms of environmental regulation—develop and change.

Unsurprisingly, his way of thinking requires moving beyond a conception of institutions as

principally self-reproducing and therefore implicitly apolitical “higher-order effects” on so-

cial action;10 it certainly requires moving well beyond a conception that conflates culture

itself with institutions.11

Instead, I understand institutions as only quasi-stable and always plastic patterns of

practice that are both reproduced and also changed by inequities and power asymmetries

within them, however subtle these may be, and that are thus not infrequently—but are not

always—brimming with politics. (Unsurprisingly, patterns of practice that force land devel-

opers to compensate for harm to nature tend towards the “political” side of the institutional

continuum: land developers are not generally “keen” on facing such mandates.) The insight

I take from Dobbin and Fourcade and Bargheer (and many others) is simply that how that

politics unfolds is conditional on the cultural-historical context it unfolds within—and also,

9Ibid., p. 27.
10cf. Clemens and J. M. Cook (1999)
11I find it most helpful to understand “culture” in this context as the set of ideas and beliefs that “‘bias”

patterns of action—that is, institutions—in particular directions; it is not the tools, but emphatically the
tool kit (Swidler 1986). For more on the problems that arise from conflating institutions with culture, see
Jepperson (1991, esp. pp. 149-50).
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slightly more subtly, contingent on the ways that “culture” itself gets woven into institutions.

Put more succinctly, it is absolutely essential to attend not just to “cultural” or “historical”

context per se, but to how these factors help to organize patterns of conflict and settlement,

which are themselves the motors of institutional change.

So we can ask, what cultural and other contextual factors played a decisive role in

organizing the patterns of conflict and thus the patterns of institutional change we observe

in the United States and Germany—those being regulatory marketization and the paral-

lel emergence of nationally distinctive command-and-commodify institutions for protecting

nature? National-cultural differences in the understanding of nature itself are crucial.

The Nature of Nature in Germany

In Germany, as in much of Europe, formal-legal understandings of “nature” are often rather

expansive. In the German context in particular, “nature” as articulated in law and policy

typically refers to both the “natural landscape” (Naturlandschaft) and crucially, the human-

shaped “cultural landscape” (Kulturlandschaft) as well, the latter being constituted by all

manner of anthropogenically influenced “natural” forms: terraced hillsides and vineyards,

orchards, agricultural and crop lands, urban green space, cultivated stands of timber and

forests (which have long occupied a central place in the German national imaginary12), and

of course medieval grazing lands that provide ideal habitat for rare orchids (figure 5.2).

Scholars of environmental history mostly link the notion of a “cultural landscape” back

the writing of German social theorist and folklorist Wilhelm Heinrich Riehl. Riehl, working

against a backdrop of peasant revolts related to the enclosure of common lands and forests in

the late 1840s, described an intimate link between social life and nature, so much so that he

12For an excellent and illuminating (English language) treatment of the forest in the German environ-
mental politics and national identity, see Wilson (2016).
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argued that the character and prosperity of a people—and a nation—are in part defined by

their relationship to the land they inhabit. As John Muir would in the United States,13 Riehl

railed against business-minded and capitalist encroachments into the largely commonly-held

German forest, and argued instead for the moral and spiritual importance of protecting the

landscape. “Anyone who appreciates the value of agriculture [Bodencultur ] only on the

percentage of its net yield, of course, will want to clear forest land in order to make it

‘arable,’” he wrote. “But we do not only value the various forms of agriculture according

to their monetary value, but also according to their spiritual content.”14 He warned elites,

“Raze the forest and you smash the historic bourgeois society.”15 “The German people,” he

went on “need the forest as men need wine.... If we no longer need dry wood to warm our

outer-selves,” he proclaimed, “then green will be all the more necessary... in order to warm

our inner-selves.”16

But Riehl was anything but concerned about walling off nature to protect if from the

destructiveness of humans. This stands to reason: as the environmental historical Mark

Cioc summarizes, “the impact of human activity over the past two millennia in Central

Europe is so conspicuous that Germans have not been tempted by the ‘wilderness debate’

that animates so many scholars in the United States.”17 (More on that debate below.)

13Muir and Riehl were contemporaries. Muir lived from 1838 to 1914; Riehl from 1823 to 1897. I do not
know if they knew of each other.

14Riehl (1861, p. 54)
15The German phase here is bürgerliche (bourgeois) Gesellschaft (society), but Riehl does not mean

“fancy” or “elite,” as this might be understood. The connotation is in fact just the opposite: Riehl is
referring to a “middle class” society as it might be understood in the contemporary American usage in
the sense of ordinary or common—but also, and as might also be implicit in the contemporary American
usage—distinctively non-revolutionary and non-socialist. Riehl saw the peasant revolts of the 1840s as
a) directly related to the enclosures of the forest and b) potentially sewing seeds of socialism by way of
popular revolt—an outcome he did not favor. He therefore understood maintaining the forests as part of
the commons as essential for quelling a revolution, protecting “bourgeois society,” and for nourishing the
“wild,” sylvan souls of the German people. See Wilson (2016, esp. pp. 49-58).

16Riehl (1861, p. 49)
17Cioc (1998, p. 106)

199



National Natures

Figure 5.2: The cultural landscape of the Eifel in Nordrhine-Westfalen. Photo by the author.
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And so, rather than pivoting to an argument for getting people “out of” nature to prevent

their corrupting and financially motivated harm to it, Riehl proclaimed that it is exactly

the diversity of the human-cultivated landscape that needs to be celebrated and protected,

not for nature’s sake, but for nothing other than the sake of German society itself. “The

diverse forms of cultivation of the land,” he wrote, celebrating the cultural landscape, “is

one of the deepest roots of our wealth... and thus the vitality of our society itself.”18 A

page later he adds that in Germany’s “unparalleled variety of soil cultivation, not only

is the wonderfully rich structure of our social condition modeled, but also the flexibility,

versatility, and receptivity of German intellectual culture and civilization are given the most

natural roots.”19 “Society” cannot be separated from “nature,” Riehl is arguing. To the

contrary: human cultivated landscapes—managed forests, small farms, diverse crop and

grazing lands—provide the “natural roots” for German “culture and civilization” itself.

Carrying Kulturlandschaft Forward Through Time

Wilhelm Riehl, of course, is not singularly responsible for inventing or even spreading this

way of thinking about nature in mid-nineteenth century Germany, and well in into the future.

(Although he was influential: his work was widely read for years to come, and he helped

establish the first professorships in forestry at the University of Munich.20) More likely,

Riehl simply articulated ideas about deeply linked human-natural systems that resonated

with broader and perhaps largely implicit cultural understandings of human relationships

with (and within) the natural world.21 Either way, as the environmental historians Thomas

Lekan and Thomas Zeller put it, “Germany’s early twentieth-century nature conservation

18Ibid.
19Ibid., p. 55.
20Radkau (2005, p. 22)
21Indeed, Riehl’s ideas do not seem to find widespread currency in political-ecological advocacy until the

1880s and into the twentieth century. See e.g. Uekötter (2006, pp. 17-19) and Wilson (2016, pp. 57-8).
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(Naturschutz ) and homeland protection (Heimatschutz ) movements envisioned the ideal

environment as an anthropogenic terrain that blended the natural, cultivated, and built

environments in an aesthetically harmonious whole.”22 This does not, of course, imply some

sort of objectively “harmonious” relationship with nature; as all industrialized nations do,

Germany has a long history of environmental destruction and harm. Germany remains Eu-

rope’s leading producer of lignite coal, a low-grade and particularly “dirty” energy source,

for example.23 Neither has Germany always been at the vanguard of environmental reform:

around the turn of the twentieth-century, for instance, as American environmental reformers

were building civic associations and inventing “smoke inspectors” to combat coal-related air

quality and soot problems in cities, German activism was comparatively weak and compla-

cent.24

This all to say that the romantic notion of the “cultural landscape” does not at all

mean that Germany or Germans are especially environmentally enlightened “as a people.”

The shared notion of the cultural landscape simply orients ideas about protecting “nature”

around a specific set of “problems perceived” and “solutions conceived,” as Dobbin allitera-

tively puts it: in this case, environmental problems and solutions related to the profoundly

anthropogenic “roots” of a nation—that is, its cultural landscape, which has been intensively

used and densely populated since at least the early days of the Roman Empire.

It is no wonder, then, that in the 1920s, environmental advocates and the aforemen-

tioned Heimatschutz (homeland protection) movement pushed for a wholistic “landscape

care” (Landschaftspflege) and “organic planning” processes within which, as one planner of

the era put it, “the contrast between city and countryside, industry and agriculture, urban

22Lekan and Zeller (2005, p. 3)
23See Euracoal (2017). Lignite has a comparatively lower energy content than other coal types; this makes

it particularly inefficient and leads to higher levels of carbon dioxide emissions per unit of energy produced.
24Uekötter (2009, pp. 43-66)
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economy and agricultural economy is subordinated to a structure of organically determined

functions that all stand in particular relationship to the overall plan.”25 Nor should we be

surprised that when the Third Reich subsequently proposed a comprehensive nature protec-

tion law under the totalizing vision of National Socialism, founded as it was on the deeply

racist idea of “restoring” the German nation through “blood and soil,” a prominent nature

protection advocate reacted enthusiastically that, “It shall be the whole landscape!”26 And

indeed, the Reich Nature Protection Act of 1935 did try to structure planning and nature

protection en toto: the law aimed for a “total approach to planning that recognized the

interdependent relationship between land use, ecology, social stability, and national iden-

tity”27—very much akin to the ideas expressed by Riehl 80 years earlier.28 And finally, given

this cultural-historical and legal legacy, neither should we be surprised that when the Reich

Nature Protection Act gave way to the modern Federal Nature Protection Act in 1976, the

very first section of the new law declared that “agriculture and forestry are of central im-

portance for the preservation of the cultural and recreational landscape” (emphasis added);

and further, that the second section of the law was explicitly organized around the wholistic

idea of Landschaftspflege (landscape care), which, of course, applied not only to nature in

the countryside, but also to nature in “populated areas,” to which the law, in fact, accorded

special importance.29

The point, to reiterate, is not that the German conception of the cultural landscape

25Lekan (2005, p. 75)
26Ibid., p 73.
27Ibid., p 74.
28We should be careful, though, not to too closely associate Riehl with Nazi ideology. For instance, and as

Lekan (2005, p. 82) writes, “Riehl... had blamed Germany’s environmental degradation on the materialistic
forces of Zivilisation [civilization], a modern worldview that robbed nature of its divine and patriotic essence.
[...] Paul Schultze-Naumburg [the president of the Homeland Protection (Heimatschutz ) Association of
Germany who joined the Nazi party in 1930] spoke of the racial causes for landscape “disfigurement,”
arguing that the visual appearance of the landscape reflected the inherited racial character of the human
beings living in a particular geographic space” (emphasis original).

29See BNatSchG, 1976, §2.

203



National Natures

determined all these outcomes. More modestly, the idea simply helped to organize the ways

that environmental “problems” were understood and approached, as made visible in the law,

environmental movements, and regulatory practice, and as made visible in the protection

and maintenance of human-created landscapes suitable to orchids in the Eifel. The per-

sistence of that “stuff”—the notion of nature as the “cultural landscape”—has important

consequences for understanding the origins and organization of the social conflicts related

to the marketization of ecological offsetting now, in Germany today.

The problems with Kulturlandschaft

The first and most obvious consequence of understanding nature as an expansive “cultural

landscape” is that the “problem” of offsetting becomes extremely acute extremely fast—at

least once mandates for ecological offsets begin to be routinely enforced, as they began to

be in the 1990s in Germany (see again chapter 4). The reason is straightforward: if nearly

all “open” land is thought of as nature, then nearly any intervention into that land might

require an offset. If nearly any intervention into the land might require an offset, then

planners and developers may need tremendous numbers of offsets, and often very quickly.

Here we begin to more intimately understand the motive behind the lobbying in

Rheinland-Pfalz highlighted last chapter, wherein pro-growth city-level associations pushed

for regulatory “efficiency” and “speed” amidst a building and population boom in the early

1990s. To be sure, political pressure for more “efficient” regulatory processes is a generic

feature contemporary capitalist economies. But the “regulatory burden” does not only—or

even primarily—fall on business interests alone. It also falls on bureaucracies themselves,

and the expansive German conception of nature put environmental and planning authori-

ties in a particularly challenging position. Running each and every building project, from
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barns to autobahns, through an ecological evaluation process, making judgements about

when and how to move through the mitigation hierarchy, and finally mandating and then

managing offset sites is an administratively monumental task—particularly if the size of

your administrative staff is only stable or even shrinking (figure 4.7), or, as was the case

in Rheinland-Pfalz in the early 1990s, the rate of population growth suddenly jumps by

100-fold. Celine, a professor who had spent the first half of her career, in the 1990s, working

in nature protection authorities put it this way:

It brought the authorities to its limits, you know? For each building that you

wanted to realize, there had to be a kind of examination and permitting pro-

cedure to go through, and this was very time and cost consuming. And on

the other hand, the nature conservation authorities had just a small number of

people—[in terms of] personal, very, very under-equipped. So there were always

conflicts. And it was—[the authorities] earned a more and more negative repu-

tation because [critics] said, ”They’re stopping—they’re hindering development”

(1/22/16).

This bureaucratic-administrative crush, and the political pressure to accelerate growth,

emphasized last chapter, creates “demand” for administrative efficiencies even within the

bureaucracy itself (although by no means assures their realization). Thomas Grüne is a

(now) senior-level environmental bureaucrat in Rheinland-Pflaz who helped develop the first

eco-accounts there; his recollection of the reasons he and his colleagues began to experiment

with eco-accounts in the early 1990s is telling:

The idea was to offer compensation before an impact was given. The idea was

the planning is cheaper that way, when your first goal is to build up a city
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[laughs quietly to himself]. And so, the process of planning would be easier. The

creation of compensation would also be cheaper, because there is enough time to

plan good compensation sites and to avoid problems where you have to create

compensation quickly and—[looking around] “Where is a good offset area?”—

and you have to pay more money because you have the need for compensation

in a short time (2/23/16).

Note that in the period Thomas is referring to, eco-accounts were still a decisively non-

market approach: they created an economy but not a market in nature. This “stage”

of institutional development is reflected in Thomas’s comments themselves: nowhere does

he refer to revenue generation or the recouping of the costs of nature protection, a chief

function of market-oriented eco-accounting in contemporary Germany (see chapters 2 and

7). Indeed, Thomas does not mention buying and selling units of nature, or even make

reference to eco-points at all. And no wonder: Rheinland-Pfalz did not use eco-points.

Out of ecological concern, the state retained a qualitative approach to assessing ecological

impacts and compensation. But ecology was not top of mind, either. At the end of his

explanation Thomas added one further justification almost as an afterthought: “And one

more reason” to use an eco-account, he explained, “is that nature can develop before it is

destroyed [someplace else] because of an impact.”

Profiting from nature was not the ambition, and even ecological benefits were not

the first reason German bureaucrats were experimenting with the eco-accounting approach.

The “problem” to be solved was instead entirely about administrative efficiency: to protect

nature, but to do so at lower cost and to make planning “easier,” while also, as Thomas

put it, “building up a city” at a distinctive moment in history when the population size was

suddenly surging.
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But administrative efficiency—or a lack thereof—is not the only problem that bubbles

up when offsets have to used for nearly any intervention into nature. City and regional plan-

ners also have to find space—that is, physical land—for all the requisite offsets. Agricultural

land on the urban fringe is an especially appealing source of land for “solving” this prob-

lem, but prior to 1993, the law required offsets to be directly adjacent to land development

projects themselves, meaning that creating offsets on the urban fringe or in ex-urban areas

was not generally possible. Further, using farmland on the edges of cities creates its own set

of political-ecological conflicts: farmers do not necessarily want to give up their land, and

to the extent they do, they may prefer to sell the land for development, which can fetch a

higher premium than using the land to generate ecological-offsets. A senior environmental

bureaucrat in the German Federal Office for Nature Protection (Bundesamt für Naturschutz )

summarized the double bind that farmers say the Impact Mitigation Regulation puts them

in:

“First, we poor souls have to provide our fields for housing and road construc-

tion,” she explained in the voice of a farmer, “and then we also have to give our

land up for compensation!” (1/26/16).

These tensions may have been less acute in the 1970s and 80s when, as we saw last

chapter, the Impact Mitigation Regulation itself was poorly enforced at local levels—if it

was enforced at all. An increase in enforcement the Impact Mitigation Regulation starting

in the early 1990s, though, and the building boom that followed the fall of the Berlin Wall

in 1989 changed all that. One professor and landscape planner reiterated that after German

reunification,

It really was harder and harder to get land. Even for the infrastructure itself—

and then additionally for compensation. So farmers said, “Well, I mean, you can
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cut off all this valuable land for nature conservation areas, but keep in mind that

this is not good for our business” (1/25/16).

The much-touted Energy Transformation (Energiewende) in Germany also contributed to

the accelerating shortage of land for ecological compensation: not only did growing numbers

of solar farms and wind turbines take up space, but they also required their own ecological

offsets—they were, after all, interventions into the cultural landscape! Maybe even more

significantly but less discussed, the Energiewende has also driven a large-scale shift in agri-

cultural practice itsef: the quantity of “energy crops” (mostly corn) cultivated in Germany

grew from about 1 million hectares in 2005 to over 2.4 million hectares in 2016 (almost 6

million acres)—more than the entire area of the state of Rheinland-Pfalz, and accounting for

13% of all agricultural land in Germany as a whole.30 This, of course, is up from essentially

0% in the 1980s and early 90s, when the fraction of agricultural land dedicated to energy

crops was negligible.

Eco-accounts offered a helpful way out of this bind: rather than having to find offset

land in and around or directly adjacent to a particular building project, which was increas-

ingly difficult, planners could amalgamate the eco-points generated from ecological offsets

here and there across the cultural landscape, and also draw eco-points from larger “pools” of

restored nature where land was available. Such spatial flexibility was highly appealing to lo-

cal governments and planners struggling to site ecological offsets—offsets their constituents

increasingly demanded—in geographically constrained areas, for instance, in agricultural

land directly adjacent to a building project itself.

These same dynamics also created incentives to invent the currency of eco-points in the

first place. Professor and landscape planner Renata Seeliger, who had worked on offsetting

30Fachagentur Nachwachsende Rohstoffe e.V. (2017)
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issues for decades, explained the dynamics in cities and towns:

At the end of the 90s, when the impact mitigation regulation was implemented

in the Federal Building Code, there was a kind of switch back towards more

quantitative [ecological assessment methods], because, for all the small impacts

taking place in the communities, they thought it was a less costly way to get the

compensation—to measure the compensation (5/20/16).

Note again the focus on finding ways to reduce administrative costs, not necessarily on

building anything like a market in nature per se. But cost aside, measuring all impacts

and offsets to nature in the same ecological units effectively creates a new currency in

nature—and a highly fungible one. As Lisa, an environmental bureaucrat in a state-level

environmental ministry put it to me,

an eco-point is eco-point—you don’t have a difference between the [three cate-

gories of] natural resources.31 So you can use your soil eco-points to compensate

an impact in biotopes and species or the other way around. There’s no problem—

at least by law (3/16/16).

And so the institutional progression keeps going, driven by the same general political-

ecological “conflicts” that emerge out of attempting to protect nearly all of the cultural

landscape in what is still a decidedly growth-oriented, capitalist economy. For instance, as

discussed in chapter 3, once a currency in nature exists, shifting to a more fully marketized

system of eco-accounting is a relatively small institutional step. In the words of Dr. Seeliger

once more,

31In Lisa’s office, at least, these are soil, water, and biotopes and species.
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From quantification—deriving the compensation by numbers, if you want—from

this point it’s not far to monetization, is it? This is very close. And so we have

this effect, now, that having no land, not being able to realize the natural com-

pensation measures at a certain place, puts the pressure on more monetization.

[...] It’s less conflict... with people who could be affected by this compensation

[e.g. farmers]. You can push it all [offsets] somewhere where you don’t bother

anybody else (5/20/16).

Kulturlandschaft and Institutional Change

Political-ecological conflicts and “problems” like these, between environmental bureaucrats

and farmers, or that arise from shortages of land for offsets and suddenly increased adminis-

trative burdens, do not by any means predestine a given path for institutional change. But

given the larger historical context they unfolded within, amidst a building boom, a broader

push for public austerity and liberalization, and amidst growing public demands for envi-

ronmental protection, each of the conflicts described above biased institutional settlements

in exchange-based and market-oriented directions. The reticence of farmers to sell their land

for ecological offsets makes incentivizing offset provision an appealing “settlement” to this

environmental-agricultural conflict—exactly as Gerhart Weissmann articulates at the start

of chapter 3. Confronting a tremendous volume of offsetting requirements makes generat-

ing offsets in advance (and en mass) highly appealing, and also facilitates a shift towards

assessing impacts to nature and their offsets with highly fungible ecological currencies, like

eco-points. And where land is in short supply, spatially decoupling offsets from impacts

generates an additional dimension of ecological-administrative flexibility useful to planners.

Again, none of these outcomes are predestined, but the larger context they unfold within
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favors institutional settlements of this sort. All of this is rather straightforward.

The deeper point, though, is that each of these conflicts and their settlements grow

out of the notion of nature as the cultural landscape in the first place. It is, after all, this

idea as instantiated in formal laws and everyday practice that creates a context wherein very

nearly every intervention into the cultural landscape might require ecological compensation,

which in turn means that large numbers of offsets are need for all kinds of impacts at a time

when, to boot, economic growth suddenly needs to accelerate, at least in the eyes of political

leaders. Had “nature” been conceived of differently in Germany, particularly in formal-legal

terms, offsetting itself, and eco-accounting more particularly, would have likely taken a quite

different institutional form. Turning to the United States makes this abundantly clear.

The Nature of Nature in the United States

Formal-legal conceptions of nature in the United States could not be more different than

in Germany. If the German notion of nature is wide-ranging despite its location in a geo-

graphically constrained country, then the American notion of nature is constrained despite

its location in a geographically wide-ranging country. The central idea here is nature as

“wilderness,” most famously articulated in the Wilderness Act of 1964:

A wilderness, in contrast with those areas where man and his works dominate the

landscape, is hereby recognized as an area where the earth and its community

of life are untrammeled by man, where man himself is a visitor who does not

remain. An area of wilderness is further defined to mean in this Act an area of

undeveloped Federal land retaining its primeval character and influence, without

permanent improvements or human habitation, which is protected and managed
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so as to preserve its natural conditions... (emphasis added).32

One could hardly articulate a concept of nature more different from that of the cultural

landscape. Here “nature” is set in direct contrast to areas “where man and his works

dominate the landscape”—that is, areas also exactly opposite from those that Wilhelm Riehl

saw as providing the “natural roots” of “German intellectual culture and civilization.”33 It

is almost as if the authors of the Wilderness Act read up on the German idea of “cultural

landscape” and defined nature in precisely the opposite way. There might actually be a kernel

truth in this jest: environmental historian Dorceta Taylor argues that in the mid-ninteenth

century, at the same time Riehl was writing in Germany, elite Americans “sought to identify

natural wonders that had no counterparts in Europe” as part of a larger nationalist project

to “enhance the prestige of American culture at home and abroad.”34

Whatever the intention vis-à-vis Europe, discovering, promoting, and celebrating nat-

ural treasures and “wild” places like Yosemite Valley in the Sierra Nevada was, as Tayor

shows, a central part of the American ethos at that time. These were places that American

naturalists and transcendentalists like Ralph Waldo Emerson and Henry David Thoreau

thought of as sanctuaries, places that through their wild, sublime, and dangerous nature,

brought human beings closer to their primal roots and thus closer to God.35 Describing

himself moving through a foreboding, wintery landscape, for example, Emerson remarked,

“I have enjoyed a perfect exhilaration. I am glad to the brink of fear.” For, he continued,

In the wilderness, I find something more dear and connate than in streets or

32See 16 U.S.C. §1131(c).
33Riehl (1861, p. 49)
34Taylor (2016, pp. 290-91)
35It is important to note that Riehl also wrote about the invigorating features of “wild” nature in spiritual

terms, but his was an entirely different “kind” of wild—namely, the diversity of landforms in many ways
cultivated by people.
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villages. In the tranquil landscape, and especially in the distant line of the

horizon, man beholds somewhat as beautiful as his own nature.36

Reference to the “horizon” is important; these celebrations of wilderness were explicitly

linked to the imperialism of the “frontier” and westward expansion led by American explorers

and settlers into what they perceived as an empty landscape. For example, the quip “that

in Wildness is the preservation of the World” is often quoted from Thoreau’s famous essay

Walking, but the fuller context of his statement is usually glossed over. It is worth quoting

at length:

The West of which I speak is but another name for the Wild; and what I have

been preparing to say is, that in Wildness is the preservation of the World. Every

tree sends its fibers forth in search of the Wild. The cities import it at any price.

Men plow and sail for it. From the forest and wilderness come the tonics and

barks which brace mankind. Our ancestors were savages. The story of Romulus

and Remus being suckled by a wolf is not a meaningless fable. The founders of

every state which has risen to eminence have drawn their nourishment and vigor

from a similar wild source. It was because the children of the Empire were not

suckled by the wolf that they were conquered and displaced by the children of

the northern forests who were.37

If the diversity of the cultivated landscapes and “wild” forests in Germany were the lifeblood

of that nation for Riehl, then the rugged and hostile wilderness of an “empty” continent—

and the imperialist machismo of adventuring into it—were the lifeblood of the American

sprit for Thoreau. And so it is that, as the environmental historian William Cronon so

36R. W. Emerson (1983, p. 10)
37Thoreau (2007, p. 239)
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succinctly puts it in his well-known essay, “though wilderness may today seem to be just

one environmental concern among many, it in fact serves as the foundation for a long list of

other such concerns that on their face seem quite remote from it.”38 Cronon is referring to

much larger themes of American history, like the fortier ideology, imperialism, romanticism,

and links between American masculinity and the rough-and-tumble life of the west and the

“wild.” But also hiding within that “long list” are much more mundane things—like the

indirect ways that the “wilderness” idea influenced the development of species conservation

banking in the 1990s.

Carrying Wilderness Forward Through Time

It is important to be especially clear that “wilderness” is a cultural construct as much as

it is something “real,” “out there.” This seems obvious (at least to this American writer)

in the case of the German cultural landscape, which is explicitly linked to socially made

“natural” forms, like managed forests and agricultural areas. But wilderness is more easily

reified. Gazing out over the vast landscapes of the American West from a mountainside is

awe inspiring; it is hard not to appreciate the vastness and the magnificence of the world

from such a vantage point, and thus to infer our own human smallness and also the apparent

“naturalness” and emptiness of the landscape before us.

But the American “wilderness” was made. The New World was not empty; it was

brutally emptied by European imperialists and colonialists who drove indigenous peoples

off their lands, murdered them, and devastated them with disease all throughout North

and South America. Even just in Yosemite Valley, that quintessential national symbol

of the “wild” American landscape, the Mariposa Battalion, a state-sponsored volunteer

militia, helped to “wild” the place by attempting to forcibly remove the local Ahwahneechee

38Cronon (1996, p. 10)
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(Miwok) Indians from the region. This was in 1851, shortly after gold had been discovered

in California. The militia members were reportedly the first white people to ever set foot in

Yosemite Valley. The Miwok, by contrast, had roots in the region that went back thousands

of years.39 The point is, like Riehl wrote of the cultural landscape in Germany, writers like

Emerson and Thoreau, and later Muir, were extolling the virtues of an imaginary (and quite

biblical) wilderness, not documenting the “true” nature of the landscapes they extolled.

Nonetheless, their ideas—or the broader cultural tropes they eloquently put to words—

have carried forward through time. The notion of “wilderness” resurfaces over and over in

American environmental politics and policy—in new environmental regulatory institutions

made from bits and pieces of past practice. Little wonder, for instance, that American

conservation focused not on the cultivated natural cultural landscapes of the East, South,

and Midwest, but on the “sublime”40 landscapes of the Wild West, like the areas that are

now Yellowstone, Yosemite, Zion, and Grand Canyon National parks (figure 5.3). Consider

that of the first 20 national parks created, starting with Yellowstone National Park in 1872,

only one, Acadia National Park in Maine (est. 1919), is East of the Mississippi River.

Consider further that national parks themselves are deeply bound up in the “wilderness”

idea in the first place. As Cronon points out, “less sublime landscapes simply did not appear

worthy of such protection.”41 There is still no national park in the vast and once very much

“wild” grasslands of the plains states.

Neither, given this cultural focus, should we be surprised that when environmental

protection took a great leap forward in the 1970s, no single law protected the landscape as

a whole the way the Reich Nature Protection Act of 1935 or Federal National Protection

39Taylor (2016, pp. 356-59). For a closer-to-first-hand account of the Mariposa Battalion’s efforts at Indian
removal, see Muir (1912, pp. 226-36).

40I am invoking Cronon (1996) here.
41Cronon (1996, p. 10)
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Act of 1976 did in Germany. This was not a matter of environmental shortsightedness

or political weakness; the Clean Water Act of 1972 sets its sights on all of the nation’s

waterways (“The objective of this Act is to restore and maintain the chemical, physical

and biological integrity of the Nation’s waters.”)42 and the Clean Air Act of 1970 diffused

through the atmosphere of the entire nation (“The purpose of this act is... to protect the

Nation’s air resources so as to promote the public health and welfare and the productive

capacity of its population...”).43 But no law permeated through the biophysical (or cultural)

landscape itself. The Endangered Species Act of 1973 aimed instead only at particular

organisms, (“The purposes of this Act are to provide a means whereby the ecosystems

upon which endangered species and threatened species depend may be conserved...”);44 the

National Environmental Policy Act passed in 1970 applied to all of the landscape, but was

an essentially procedural act; it did not offer an direct nature protections itself.

To be sure, part of the reason that the equivalent of the “cultural landscape” received

no special protection in the United States has to do with the abundance of land in North

America. But one should be careful about resting on this assumption too heavily. 16 of

the 50 U.S. states have population densities as high or higher than the least dense German

state. Perhaps more relevantly, almost two-thirds of the U.S. population—about 200 million

people—lives in cities or other “incorporated places” that account for just 3.5% of U.S.

territory.45 The population density in those places is 46 times higher than in the surrounding

areas; if the city-state of Berlin was ranked by density among these U.S. cities, it would

place only 20th. Moreover, moving development far beyond these concentrations of people

is not practical in most cases; social and economic activity is concentrated within them, and

42See 816 Public Law 92-500.
43See 392 Public Law 88-206.
44See 884 Public Law 93-205.
45Cohen (2015)
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Figure 5.3: Wild and sublime nature: Zion National Park in southwestern Utah. Photo by the
author.
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suburban and exurban sprawl is bemoaned by Americans from coast to coast. Surely there

is great “need”—and there might be latent popular demand—for a comprehensive nature

protection law akin to that in Germany that would apply to the cultural landscapes in

these highly populated U.S. places. “Not in my back yard” and urban greening movements

indicate as much.46 Alas, no federal law provides blanket protection to “nature” in these

places—in part, I am arguing, because in the eyes of the American conservation movement,

there is no “nature” there! For that, an American must turn her eyes to the westward

horizon, to discover the wilderness and the grandeur of places like Yosemite, Yellowstone,

and all that vast, “empty” space beyond the Mississippi.

The Problems with Wilderness

The immediate effect of a cultural-historical and related legal focus on nature as “wilderness”

in the context of land development and ecological offsetting in the United States is actually

no effect at all. Quite the opposite of the German case, the problem was not that legal

mandates for offsets became so frequent as to be administratively overwhelming. In the U.S.

environmental bureaucrats had few or no provisions they could use to mandate offsetting

in the vast majority of land development projects. In effect, if land development did not

impinge upon “the waters of the United States” (invoking the protections of the Clean Water

Act) or the habitat of an endangered species (invoking the protections of the Endangered

Species Act), then in the eyes of federal law, there was no “nature” there to harm at all.

In these cases, development could—and still can—proceed relatively unimpeded by federal

protections for nature.

Moreover, and as discussed last chapter, because of the legal sanctity bestowed on

endangered species themselves—sanctity not unlike that bestowed upon “wilderness” and

46Walker (2007) and Rubin (2008)
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areas “untrammeled by man”—offsetting was initially not even allowed under Section 7

of the Endangered Species Act, the most-oft invoked portion of the law. To reiterate the

point made in chapter 5, the Section 7 consultation handbook, which is not formal law but

which “provides internal guidance and establishes national policy” for federal environmental

regulators, seemed to be quite clear on this point. In originally underlined text, the handbook

reads,

Section 7 requires minimization of the level of take.47 It is not appropriate to

require mitigation [offsets] for the impacts of incidental take.48

Again, the rather noble logic here seems to be that endangered species and their habitat

are so sacrosanct that harm to them must be avoided (the first level of the mitigation

hierarchy; see again chapter 3) and minimized (the second level of the hierarchy) but cannot

be offset (the third level) because offsets could be used to justify harm to a species that

threatens its survival, effectively short-circuiting the mitigation hierarchy and undercutting

the effectiveness of the Endangered Species Act as a whole.49

But again, in practice, such legal guidance does not necessarily lead to more robust

protections of endangered species. The law does not bestow regulators with unilateral power

to stop development projects; particularly in so-called “non-jeopardy” situations, standard

practice—that is, routine enactment of the Endangered Species Act as an institution as

47As noted previously, “take” is the legal term used in the Endangered Species Act to designate what
in colloquial terms would be harm or a disturbance to a protected species and its habitat. Incidental take
is the “unavoidable” take that might happen in and around a construction project.

48U.S. Fish and Wildlife Service and National Marine Fisheries Service (1998, pp. 4-53).
49As the handbook puts it, “If the conservation measure [effectively, an offset] only protects off-site

habitat and does not minimize impacts to affected individuals in the action area, the beneficial effects of
the conservation measure are irrelevant to the incidental take analysis”—that is to say, the “conservation
measure” does nothing to protect the species that might be harmed at the site of development and thus
should not be considered by the consulting biologists as an “offset” for harm in that context (U.S. Fish and
Wildlife Service and National Marine Fisheries Service 1998, pp. 4-19).
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apart from a formal rule—dictates that government biologists are limited to mandating

“reasonable and prudent measures” that “involve only minor changes to the project, and

reduce the level of take associated with project activities.”50 That means that builders

“avoid” and “minimize” harm to nature to the extent required by government biologists,

but do not go further and cannot even be required to. What is more, even the stringency

of these requirements is highly variable in practice. As Garret, an environmental regulator

in the Southeastern United States put it to me,

What if I want to follow different standards that are less stringent? I think

sometimes in the Southeast we want to give [people] multiple ways to handle

their endangered species issues. I’m not saying that’s a good thing—it just is

what it is (12/12/14).

The irony, then, is that in envisioning endangered species and their habitat as too sacred

to harm at all—by imagining that environmental regulators and builders can, in effect, wall

species off from the deleterious effects of people, as a wilderness—in effect, the Endangered

Species Act allows harm to species to proceed slowly but surely, one bit of “avoidance” and

“minimization” at a time. Walt, a U.S. Fish and wildlife regulator, described the dilemma

this way: “avoid, minimize, then you have this residual. [Builders] are slowly eating the

resource” (3/22/12). Lauren, a federal regulator in Washington State, elaborated:

There is a regulatory problem in that there are people in [the U.S. Fish and

Wildlife Service and National Marine Fishers Service]51 that question our ability

to ask for mitigation [offsets] under Section 7....There is a school of thought...

50U.S. Fish and Wildlife Service and National Marine Fisheries Service (1998, pp. 4-53)
51These are the two federal agencies that oversee the implementation of the Endangered Species Act.
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that says... in a non-jeopardy biological opinion we couldn’t write terms and

conditions that directed people to [offset] (12/23/14).

So the central “problem” in the U.S. context was not managing a sudden administra-

tive crush caused by mandates for ecological offsets, as in Germany. The “problem” was

finding ways to mandate ecological offsets at all, particularly in the context of endangered

species protection. Specifically, and as discussed last chapter, the institutional “conflict”

was driven by environmental groups and bureaucrats arguing that species needed more

stringent protections in a context where their legal authority to make such demands was

ambiguous at best, and where, per usual, pro-growth interests were explicitly fighting to ac-

celerate economic growth. The more specific “settlements” to this conflict, then, link back

to the ways that environmental bureaucrats in California drew on extant environmental-

institutional grist to reconfigure regulatory practice and expand their authority so that they

could mandate offsets for endangered species—a crucial shift in regulatory practice central

to the institutional evolution of market-oriented offsetting schemes. This shift happened in

two different ways, one way in the northern half of the state, and another in the southern

half.

In the early 1990s in Southern California, in San Diego and Orange Counties in par-

ticular, land developers looking for ways to move ahead with large-scale development plans,

state-level environmental regulators, and environmentalists concerned about the negative

impacts of such land development, began to develop some of the first large-scale, regional

“habitat conservation plans” (HCPs)—landscape-scale planning documents very much akin

to those long standard in Germany.52 Habitat conservation plans are created under Section

10—not Section 7—of the Endangered Species Act and they unambiguously allow federal

52For a more detailed account of the politics leading up to and surrounding these developments, see
Feldman and Jonas (2000).

221



National Natures

environmental regulators to require offsets. Indeed, in what is often framed as a concession

to developers, the HCP process and the allowance for “incidental take” (incidental, non-

jeopardy harm to species) was introduced into the Endangered Species Act when the law

was reformed in 1982; it amounts to an allowance for human interventions into sacred and

“wild” endangered species habitat conditional that other portions of nature are restored and

preserved elsewhere.

But, per usual in social life, creating habitat conservation plans, particularly large-

scale ones for multiple species, presents its own set of substantial problems and conflicts.

Creating an HCP turns out to be incredibly administratively arduous; it is not unheard

for it to take a decade or more to draft and approve one of these documents. So land

developers mostly avoided the HCP process and Section 10 of the Endangered Species Act,

preferring to consult under Section 7 if they can, or, apparently, simply opting to “shoot,

shovel, and shut-up”—that is, hope that if endangered species are harmed during the course

of construction on private land, no one notices.53

The difference in California in the early 1990s was that a suite of strong state-level

environmental laws, notably the Natural Community Conservation Planning Act, the Cal-

ifornia Endangered Species Act, and especially the California Environmental Quality Act

(CEQA; see again Chapter 4) drove the development of these early HCPs in and around

San Siego and Orange counties.54 In short, state-level laws interacted with federal law so as

to expand federal regulatory authority in ways that made it possible to require offsets for

impacts to endangered species, paving the way for the development of species conservation

banks.

53Houck (1993, p. 355) notes that “From 1982, when the [HCP] process was enacted, through the end
of [fiscal year] 1991, only twenty incidental take permit applications were filed with the Fish and Wildlife
Service” and only eleven of which were issued by the end of 1991. On “shoot, shovel, and shut-up,” see
Meirifield (1996) and Salzman (2005, p. 916).

54Feldman and Jonas (2000) and Carroll et al. (2009)
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The politics of mandating offsets unfolded differently in northern California. There,

federal environmental regulators did not rely on Section 10 of Endangered Species Act at

all. Instead, they began to make more fundamental ecological arguments. They argued that

development projects that only “avoided” and “minimized” negative impacts to endangered

species under Section 7, and that individually posed a minimal threat to species recovery,

were nonetheless collectively pushing species towards extinction via a slow “death by a

thousand cuts”—a cliché that many of my interview informants invoked. From this ecological

perspective, as Kerry, a long-time biologist for the U.S. Fish and Wildlife Service, put it to

me, land developers,

have to make an argument that they’re not appreciably reducing the likelihood

of survival and recovery, or I should be writing a jeopardy opinion (3/23/12).

As already discussed, such a decision could be the death knell of a land development project.

But, Kerry continued, when a land developer offers to provide compensatory mitigation, or,

when they add, “Well, we’re gonna buy credits at a [species conservation] bank,”

it starts to make conservation sense because [...] you’re providing for the long-

term viability of the species (3/23/12).

Offsetting was thus not technically mandated, but including provisions for endangered

species offsets became a de facto requirement in California if land developers wanted to

avoid a project-threatening jeopardy determination.

To be clear, it is not as if California regulators like Kerry were more committed

environmentalists or harder-edged regulators than their peers in other states. The key to

California regulators taking this more aggressive ecological stance was the legal pressure that

I documented in Chapter 4 (and that Kerry experienced first-hand; see chapter 6): federal
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environmental regulators in California faced legal pressure from advocacy organizations like

regulators in no other state in the country. With that environmental advocacy as “back-

up”—although perhaps not understood that way—Kerry claimed that she and her colleges

felt like they had “very clear authority to require off-site [offsets]... to conserve... species”

(3/23/12).

Finding ways to justify offsets for sacrosanct endangered species was not the only

problem or consequence of the American focus on “sacred” and “wild” nature. For one

thing, a focus on these very particular and “special” kinds of nature meant that by law,

offsets had to be in-kind, ecological-like traded for ecological-like. Using tiger salamander

credits to offset for impacts to fairy shrimp habitat would do nothing to protect the fairy

shrimp; as a result, ecological fungibility was (and remains) severely limited in the U.S.

context—an ecological upside and also a challenge for building a market in species credits.

A legal focus on “special” natures also created legal-institutional complexities where

protections for one “kind” of “sacred” nature under one statute administered by one

agency—say, vernal pool fairy shrimp protected under the Endangered Species Act as admin-

istered by the U.S. Fish and Wildlife Service—intersected or overlapped with protections

for another “kind” of “sacred” nature under another statute administered by a different

agency—say, vernal pool wetlands themselves protected under the Clean Water Act as ad-

ministered by the U.S. Army Corps of Engineers. Jurisdictional conflicts and administrative

disputes might—and often do—develop in these contexts, but overlaps like these also created

opportunities for bureaucrats to creatively and subversively expand their authority under

the cloak of authority provided by another law or agency that was, in fact, outside of their

formal jurisdiction. I discuss this much more thoroughly in chapter 7; for now I simply note

that regulators may be able to“borrow” authority from other legal-bureaucratic jurisdictions
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to expand their own authority.

Finally, the esoteric and distinctively uncharismatic nature of many species bestowed

with formal-legal sanctity by the Endangered Species Act has fueled political-ecological

resentment of the law by builders and their political allies. When the tiny snail darter, a

small fish, helped stop the construction of the Tellico Dam in Tennessee, for instance, Senator

Howard Baker in 1979, who had supported the Endangered Species Act nonetheless labeled

the snail darter in Tennessee a “a bold perverter” of the original intentions of the law.55

Dynamics like these may have actually biased conflict settlements towards the creation of

an exchange-based, market-oriented, species-focused offsetting scheme. After all, so long as

regulators—themselves bearing the brunt of legal pressure from environmental groups—were

going to consistently and authoritatively mandate species-related offsets for harm to these

little, uncharismatic species, then making offsets readily available in advance of ecological

impacts would allow builders to simply purchase offset credits and get on with their projects.

Doug, a former-regulator-turned-environmental-consultant active in the early development

of species conservation banking in California, described this dynamic:

Developers [were] going, “This is crazy. You’re stopping my project because of

a bird? You’re stopping my project because of fairy shrimp, for God’s sakes?” I

mean, some of the meetings I sat through were unbelievable, especially when it

came to fairy shrimp. I mean, oh my God! Anyway, so development pressure was

[high], and they [land developers] were saying, “Give us a solution” (3/23/12).

The qualifying—but crucial—argument is familiar by now: such conflict and political pres-

sure did not directly, mechanistically cause the emergence of species conservation banking.

It biased conflict settlements and patterns of institutional change that, little by little, shifted

55See Senate Congressional Record, September 10, 1979, p. 23867.
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the practices of nature protection and led to the development of a market-oriented system

of ecological offsetting. More fundamentally, these conflicts and settlements were all inti-

mately linked to a historical-cultural understanding of nature as sublime and wild. It was

only through this conceptualization of nature, after all, that conservationists, bureaucrats,

and environmental regulators would end up deeply and legally focused on individual, esoteric

creatures like fairy shrimp and snail darters, but lacking legal tools to protect the landscape

as a whole.

The Cultural Organization of Conflicts and Settlements

Table 5.1 summarizes the consequences of nationally distinct conceptions of nature for off-

setting in the United States and Germany. In Germany, when land development surged at

the same time that citizens and bureaucrats began to push for more stringent enforcement of

the Impact Mitigation Regulation—the conditions documented in chapter 4—an expansive

definition of nature led to a crush of administrative work and to efforts to make offsetting

more “efficient”—an idea resonant with the politics of austerity and de-bureaucratization

prominent at the time. Creating compensation in advance of impacts could help “solve” this

problem, as could decoupling offsets from impacts in space and time. What is more, large

numbers of small impacts to nature also made developing a currency of nature—something

like eco-points—highly appealing, although states like Rheinland-Pfalz initially resisted this

on ecological grounds.

In the United States, when politicians sought ways to accelerate economic growth

during an economic slump and when popular and legal advocacy for more robust nature

protection also began to rise—again, conditions documented in chapter 4—a narrow defini-

tion of nature in fact made it difficult for regulators to demand offsets in first place, since
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Table 5.1: National Natures in Offsetting Institutions

United States Germany

Nature in Institutions

What is nature? Wilderness: frontier, divine
and sublime places and crea-
tures of special importance,
like national parks and en-
dangered species.

Cultural landscape: agricul-
tural and forestry land, the
places of everyday life in the
countryside—and even in the
city!

Relevant Laws Clean Water Act
Endangered Species Act

Federal Nature Protection
Act
Federal Building Code

What is protected? Waters of the United States
Endangered species

Essentially all of the land-
scape

Ecological Mandate Protect specific species and
waterways

Protect the landscape

Central Political-Ecological “Conflicts”

Mandate No clear basis for legally re-
quiring offsets for species

“Too many” offsets legally re-
quired

Compensation
Land

Comparatively plentiful Comparatively scarce

Volume of Demand Comparatively low Comparatively high

Accounting Species-by-species Across the landscape

Related Political-Ecological “Settlements”

Mandate Reinterpret law to address
“death by a thousand cuts”

Decouple offsets in space and
time

Compensation
Land

Large “banks” of land Many small offsets scattered
through landscape; some
“pools”

Volume of Demand Maintain high bar for ecolog-
ical commensurability (e.g.
high requirements for “func-
tional match”)

Reduce bar for ecological
commensurability (e.g. low
requirements for “functional
match”)

Accounting Minimally fungible currency
in units of sacred nature

Highly fungible currency in
units of nature in general
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most impacts to nature were unregulated and since endangered species had been implicitly

understood as too sacred to allow offsets. But regulators in California, facing growing legal

treats and ecological concerns, found ways to leverage extant law to mandate offsets for

harm to endangered species nonetheless, arguing that this was necessary to avoid a slow

“death by a thousand cuts”—a conflict settlement that still gave land developers and politi-

cians a relatively clear path forward for their pro-growth agendas. A narrow legal focus on

sacred species, though, kept levels of ecological fungibility low and requirements for ecologi-

cal commensurability high. Nothing like highly fungible eco-points in Germany could easily

develop.

To be sure, it is a long and circuitous historical-causal pathway from Thoreau extolling

the virtues of “wilderness” in 1861, to these shifts in federal environmental regulatory prac-

tice in California in 1995. But the argument of this chapter is exactly that there is such

a pathway—and that it may not be as winding and circuitous as it at first seems. The

culturally celebrated idea of grand spaces “unspoiled” by humans has been a central orga-

nizing feature of America conservation, and environmentalism more broadly, since at least

Thoreau’s time. This understanding of nature as wild and sublime is, at least in part, a

major reason that while German Heimatschutz activists—and later Nazis56—were working

to integrate nature protection into the landscape as a whole, American conservationists were

busy drawing boundaries around “wild” national parks—and then forcibly removing Indians

from them. This focus on “wild” and “sacred” places, in turn, is related to the absence of

56To be clear: I am not making a direct equivalence between these groups. The Nazi’s coopted the Heimat
idea, but did so imperfectly and incompletely; it existed before and continues to exist as apart from Nazi
ideology and racism more generally. That said, Heimatschutz advocates readily and eagerly assimilated into
Nazi Germany; the movement broadly supported and even celebrated the Third Reich; and while the idea of
Heimat (homeland) is used in a wide variety of ways by a wide variety of groups, the word Heimatschutz in
particular continues to be evoked by rightwing extremists and is often invoked in relation to racist, ethno-
nationalist, and anti-Semitic tropes. For further discussion, see Lekan (2004), Lekan (2005), and Uekötter
(2006).
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a comprehensive, landscape-focused nature protection law in the United States—for what

is not wild is not really worth protecting—and it is equally related to the substitution of

such a statute with one that instead protects individual, sacred species, and tries vainly to

insulate them entirely from the encroachment of humans. And so the political-ecological

conflicts and problems that flow from a law like the Endangered Species Act are, in subtle

but profound ways, linked—indeed, organized by—that “wilderness” idea.

We can travel on a similar winding historical-casual pathway in the German case as

well. Wilhelm Riehl did not “invent” the idea of the cultural landscape, but his writing on

the deep links between people and nature captured an idea profoundly influential in German

environmentalism. That idea, articulated as the cultural landscape, is why when John Muir

was deep in the fight of his life to protect one sacred valley—Hetch Hetchy in the Sierra

Nevada—the German Heimatschutz movement was fighting to protect the landscape as a

whole, in all of its mundane, human shaped forms. It is also why the Reich- and later Federal

Nature Protection Acts spread their protective reach across the landscape essentially in its

entirety and did not just focus on scared wilderness—for in any case, what “wilderness”

was there to protect in Germany? (Very little, of course—arguably none.) And the idea

of the cultural landscape is why, when I joined Prof. Dr. Schumacher to observe some of

the great treasures of West German nature—tiny orchids—we traveled to an nature reserve

protecting a landscape explicitly made and maintained by continuous human interventions

over centuries—exactly the opposite of a wilderness. And so the “problems” of contemporary

nature protection in Germany—like how and when and where to use ecological offsets—are

intimately linked—again, organized by—the implicit idea that all of the cultural landscape

is “nature.”

To paraphrase Dobbin, in no case were contemporary approaches to protecting nature
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or offsetting in either Germany or the United States overdetermined by early ideas about

what nature “is,” but in every case was their evolution conditioned by how each country

came to think about the basic relationship between human beings and the “natural” land-

scapes they inhabit. Culturally and nationally specific ideas about nature did not cause but

helped to organize the political conflicts and their settlements that led to the development

of market-oriented ecological offsetting schemes in both countries. So, it turns out, did the

organizational architecture of the state itself. That is the topic of next chapter.
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CHAPTER 6

Organizing Environmental Politics

Kerry Doherty is biologist. She works for the U.S. Fish and Wildlife Service, which means

she is an employee of the executive branch of the United States Federal Government. Her

boss’s boss’s boss’s boss—give or take a boss or two—is the Secretary of the Interior, Ken

Salazar at the time we spoke. His boss is the President of the United States of America. So,

in a certain way, Kerry works for the president. His photograph—then Barack Obama, now

Donald Trump—hangs in the foyer of the office that she enters every day for work. And

she’s been doing this work very ably for a very long time: when she began, Bill Clinton’s

first-term photograph hung on the wall.

Just as in all my other conversations around California and across the United States

and Germany, I am here to talk to Kerry about how ecological offsetting actually works,

day-to-day, on the ground. And it turns out that a lot of her work is done with a real

awareness that lawsuits beckon if she does not do her job as others—especially environmental

groups—think that she ought to. Then again, Kerry and her colleagues feel pressure from

other directions as well: builders and their allies are often not happy with Kerry’s biological

assessments.

Kerry tells me a story that illustrates this dynamic. It’s about a land developer who did

not want to comply with her expert biological opinion, which included provisions formally
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recommending “conservation measures”—bureaucratic speak for ecological offsets—in order

to help make up for harm that the project would cause to endangered species habitat.

Remember, a “biological opinion” is a formal, legally binding document that Kerry authors

under the authority of the Endangered Species Act. It is an instantiation of state—and

in particular, federal—authoritative power: a piece of paper that takes the abstract idea

that endangered species are intrinsically worth protecting—a notion presumably held in

the minds of the U.S. Senators who unanimously passed the Endangered Species Act in

1973—and then translates that idea into a concrete set of actions that a land developer in

California, dozens of years later and thousands of miles from Washington, D.C., must take

in order to build a new shopping center or housing subdivision. What is more, the species

that are protected are often not the bald eagles and wolfs and grizzly bears people imagined

going extinct when the law was passed. They are instead the snail darter, referenced last

chapter, or in California, vernal pool fairy shrimp (figure 6.1) or valley elderberry longhorn

beetles—creatures that most people have never heard of and, frankly, don’t seem to care

much about. The Sierra Club does not plaster its promotional materials with images of

fairy shrimp. It is no wonder that land developers resent this law. And it’s no wonder that

official biological opinions like Kerry’s do not infrequently end up in court.

“He pulled every trick in the book to do as little as possible,” she says, referring to

the builder. Kerry does not quite roll her eyes as she explains this, but I can sense her

frustration. She leans back in her chair and shakes her head a little as she speaks. “He

called up his congressman, hired the combative attorney,” she recalls, “and I kept telling

him, ‘You know, time is money for you. This is not a great way.’”

But the land developer didn’t stop pushing for regulatory leniency and eventually,

Kerry says, “he got an opinion that was managed from well above my pay grade”—meaning,
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Figure 6.1: Vernal pool fairy shrimp (Branchinecta lynchi). Photo by Kevin Talbert.

a biological opinion that overruled her professional judgement—that granted the land de-

veloper what he wanted: a less stringent application of environmental law. Kerry pauses.

“We were immediately sued.”

Environmental groups took issue with the official decision, Kerry explained. She began

to outline their argument, taking on the voice of the plaintiffs suing her agency: “Your

biological opinion says non-jeopardy. You’re doing a one-to-one mitigation. One to one

means a 50% rate of loss, and there’s no justification for your non-jeopardy determination.”

It is important to pause to make clear what Kerry is saying. A biological opinion, to

further clarify, outlines the potential harm that a proposed development project might have

on specific species (or several species) and makes a recommendation for a course of action

to mitigate those negative effects. In non-jeopardy determinations, the project is allowed
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to proceed, although various modifications or actions might be required to help protect

the species. “Conservation measures”—which can include offsets—might be one of things

included in a non-jeopardy opinion issued in California. In a jeopardy determination, by

contrast, government biologists like Kerry assesses that at least as proposed, the construction

project in question is likely to push a given species closer to extinction, which is not allowed

under the law. Formally speaking, such a decision does not stop a project from moving

ahead—it just requires substantial project changes to ensure that the species in question

will not be further harmed. In practice, though, those project changes may be so large that

they make the project non-viable for either financial or more fundamental reasons. In the

case of the Tellico Dam in Tennessee, putting the dam into operation was itself ruled to be

a threat to the snail darter, rendering the project moot so long as the fish was protected by

law.

Kerry also makes reference to “one-to-one mitigation.” This refers to the ratio of

ecological offsets to ecological impacts. In a case of one-to-one mitigation, for every acre of

land harmed, one acre of land has to restored or improved. In an ideal world, this ratio would

reflect no-net-loss—one unit of ecological replacement for one unit of ecological harm—but

because of the known deficiencies of offsets themselves, it is very common for environmental

regulators in the United States to require offset-to-impact ratios of three-to-one or even

nine-to-one or twelve-to-one.

But there is one further complication in this particular case: not all species conserva-

tion banks create new habitat, the way that wetland banks usually do. (Remember: Kerry

works for the U.S. Fish and Wildlife Service; her professional and official concern is species

protected by the Endangered Species Act, not wetlands as protected by the Clean Water

Act—those are for the U.S. Army Corps of Engineers and U.S. Environmental Protection
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Agency to worry about.) Unlike most wetland banks, many species conservation banks lit-

erally conserve extant populations, rather than creating new populations or new habitat.

That means that in the case of species protections, the principle of no-net-loss is not always

applied, and thus that, as Kerry describes, a one-to-one mitigation ratio in fact means a 50%

rate of habitat loss over time: one unit of habitat protected “in perpetuity” for one unit of

habitat destroyed. If this sounds terrible, keep in mind that where compensation or offsets

for endangered species are not required, as is typical outside of California in the Untied

States, any permitted harm to species potentially results in a 100% rate of habitat loss over

time—and that contra popular perceptions that Endangered Species Act provides absolute

ecological protections, harm to such areas is, in fact, routinely allowed under the law. To

get a sense of this, consider again figure 4.2, which shows that from 2006 and 2013 there

were generally between 9,000 and 12,000 official Endangered Species Act “consultations” by

government biologists per year. In the vast majority of those cases, building projects moved

ahead, no offsets were required, and government biologists ruled—rightly or wrongly—that

the project would cause no “appreciable” reduction in “‘likelihood of survival and recov-

ery” for the species question. Fully appreciating these dynamics helps make it clearer why

environmental bureaucrats like Marianne, Elke, and Martin, of chapter 3, are resigned to

the idea that “we can slow down the building activity, but we cannot avoid it.” Indeed,

even laws as robust as the Federal Nature Protection Act in Germany and the Endangered

Species Act in the United States are not really designed to stop ecological harm; they are

designed to manage and to “slow” it down.

So, in Kerry’s case, environmental groups are objecting to a rate of ecological compen-

sation they view as too low to protect a species in the long run, and that was intentionally

made low to appease the interests of a land developer. That low rate of compensation—one-
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to-one, which yields a 50% rate of habitat loss over time for the species—is what landed the

U.S. Fish and Wildlife Service in court. As Kerry continues the story her exasperation at

the situation, and disdain for the developer who challenged her original opinion, is almost

palpable.

“I talk to my bosses. I mean, I’m the one who signs these things,” she says. “They’re

signed at the field office level. They’re changed from above. It’s in the record. We had

the record of a meeting with a congressman who said, “You’re gonna do one-to-one and

no more—Congressman Doolittle,” Kerry adds, “who, by the way, was run out of Congress

because of his association with Jack Abramoff.”1

Kerry’s story up to this point would seem to be one of political meddling: a tale of the

corrupt ways that powers-that-be can interfere with the application of laws and therefore

undermine regulatory enforcement. But that is not where the story goes, nor is it the most

important point. Kerry continues:

“And immediately when we get sued the Department of Justice is charged with de-

fending us. The U.S. Army Corps of Engineers was sued as well because it was a wetlands

permit, not just a biological opinion. And the Department of Justice looked at the admin-

istrative record and says, ‘You didn’t have a clear, logical path to reaching this conclusion.

We can’t defend you. We need to settle.’”

The legal problem, as Kerry articulates it, is that the decision to only require one-

to-one mitigation is “arbitrary and capricious,” in the eyes of the law. As a result, the

1Jack Abramoff was a Republican lobbyist who went to prison in 2006 (and was released in 2010) for
his role in defrauding American Indian tribes of millions of dollars while ostensibly pushing for casinos they
wanted to build. Congressman John Doolittle, Republican of California, became ensnarled in the scandal;
he had accepted campaign donations from Abramoff, his wife worked for Abramoff, his former Chief of Staff
had also gone to work for Abramoff’s lobbying firm, and evidence was suggestive of the possibility that
Doolittle had aided Abramoff in defrauding the tribes. Doolittle was never indicted and won reelection in
2006, but given this and a series of other scandals, he struggled to fundraise and retired from Congress
before the 2008 election. Doolittle served in the U.S. House of Representatives 18 years, from 1991 to 2009.
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Department of Justice cannot defend the biological opinion: it has no legal legs to stand on.

“And about this time the developer’s going, ‘What have I gotten myself into?’” Kerry

continues. “You know, this sort of perfect storm of a lawyer who’s willing to fight this thing

to the max.... They wanna fight this thing.” In the meantime, though, Kerry recalls, “The

Department of Justice is going, ‘We’re losers on this. You [the U.S. Army Corps of Engineers

and U.S. Fish and Wildlife Service] need to settle,’” Kerry reiterates.

“We went into settlement negotiations. The land developers ended up doing three-to-

one [offsets] and putting another, I think, 10 million dollars on the table. Cost them a hell

of a lot of money,” Kerry says with more than a tinge of vindication in her voice. “It cost

them two years of time.”

* * *

Kerry’s story tells us a great deal about the politics of environmental protection in the

United States. It demonstrates the ways that “business interests”—a land developer and

a congressional ally in this case—can flex their political muscle to change the ways laws

are applied, giving at least some anecdotal support for the classic “power elite” thesis in

political sociology.2 It also illustrates the ways that civil society groups—environmental

advocacy organizations in this instance—can use the courts fight back against these dynam-

ics, providing at least some support from a more pluralist interpretation of political life.3

Merging these two perspectives, the story therefore suggests that where civil society groups

are comparatively weak, the enforcement of laws that impinge upon business interests may

also be weak—that is, the elitist thesis might hold in these instances. Or, stated differently,

2Mills (1956) and Domhoff (1967)
3R. A. Dahl (1961)
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robust enforcement of statutes seems to require more than a strong state: well-resourced

and tenacious advocacy organizations may be essential for regulators to be able to put the

laws they oversee into practice. Kerry’s story, after all, is essentially about how “external”

environmental-legal pressure made it possible for her to do her job “internally,” inside the

state. So the work of “regulating” business seems to extend beyond “regulators” themselves;

it bleeds into civil society. And all of these observations lend further credence to the findings

highlighted in chapter 5: that the reason species conservation banking emerged in California

in particular is intimately linked to the state’s history of environmental activism and the

high levels of legal pressure that advocacy groups applied to regulators like Kerry—pressure

that was not applied to Kerry’s colleagues in other states and that therefore made it diffi-

cult for regulators in those other places to extend the authoritative reach of the Endangered

Species Act. In more abstract terms, the story illustrates the centrality of authoritative

power—the ability of the state to mandate offsets—to the development of market-oriented

command-and-commodify regulatory institutions.

But the most important insight of Kerry’s story is both more subtle and more soci-

ologically fundamental, and it only becomes clear when her account is transported across

the Atlantic and set in comparative relation to analogous political dynamics in Germany.

As highlighted in chapter 4, political forces expanded authoritative power there, too, but

they worked through entirely different organizational channels: the central instrument for

expanding the authoritative reach of environmental law in Germany was not the courts,

but political pressure brought to bear through electoral democracy in state parliaments and

local-level county and municipal councils. In fact, in Germany the judicial branch—the

courts—were not even really “open” for effecting environmental-institutional change at all.

Why not? What accounts for these differences in the ways that political-ecological con-
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flicts get “worked out”? And does it matter? Do these differences have consequences for

explaining patterns and trajectories of institutional change?

States Organizing Politics

If last chapter was about the ways that historically and culturally specific ideas about na-

ture indirectly organize the political conflicts and settlements that drive ahead institutional

change, then this chapter is about how the organizational architecture of the state itself does

the same thing. But rather than focusing on broad, amorphous cultural-historical charac-

teristics like nationally particular conceptions of nature, my focus here is the ways that

the organization of the state itself shapes the contentious politics of institutional change. I

will show, for example, the ways that quintessentially “American” ideas about the rights of

individuals to protect themselves from the “tyranny of the majority” in a democratic gov-

ernment are liked to Kerry’s experience, and to the prominent role of litigation in American

environmental politics overall—that is, to the organization of political-ecological contention

into the courts in the United States. I will also show how and why political-ecological con-

tention is organized out of the judicial branch in Germany. (Spoiler: the answer is not that

Germans are consensus driven and that Americans, by contrast, “like” to sue.) Similarly,

I will also show how Germany’s distinctive form of delegated federalism organizes political-

ecological conflict into local-level politics and public administration—and I will offer at least

suggestive evidence that this might have a role in undermining the robustness of the Impact

Mitigation Regulation. Switching to the other side of the Atlantic, I will similarly show how

a different kind of federalism—divided federalism—in the United States organizes political-

ecological-conflict out of local-level politics—and I will offer at least suggestive evidence that

this might have a role in maintaining the robustness of laws like the Endangered Species
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Act. The broader sociological point is that the organizational form of the state4 matters for

understanding the progression and character of conflicts and settlements that drive ahead

regulatory and institutional change; particular patterns and ways of organizing of conflict

influencs how and why particular institutional morphologies develop when and where they

do.

Readers familiar with the social movement literature will recognize more than a tinge

of intellectual influence here, particularly with regard to the idea of political opportunity

structures.5 The essence of that idea is that “specific configurations of resources, institutional

arrangements and historical precedents for social mobilization... facilitate the development

of protest movements in some instances and constrain them in others.”6 In a canonical ex-

ample of such thinking, for instance, the political scientist Herbert Kitschelt explains varying

levels of mobilization and effectiveness of anti-nuclear movements in France, Sweden, the

United States, and Germany based on the “open” or “closed” character of “political input

structures” and the “strong” or “weak” character of “political output structures of given

states.”7 Of relevance here, Kitschelt understands both Germany and the United States as

having “weak” output structures owing to their federalist governmental structures. He ar-

gues that Germany’s political input structures are “closed” owing to what he characterized

as the relatively rigid party structure and the German state’s highly technocratic policy-

making process,8 and argues that the United States, by contrast, has “open” political input

structures owing the broad political bases of American political parties and the relative

4Or, by extension the organizational architecture of whatever entity a pattern of conflict and contention,
and problems of governance, moves through—a firm, for example.

5For a classic articulation of this perspective and also a thoughtful reflection on its merits and short-
comings, see McAdam (2010, esp. “1999 Introduction”). See also D. S. Meyer and Staggenborg (1996) and
McAdam and Boudet (2012).

6Kitschelt (1986, p. 58)
7Ibid.; see also Rucht (1990).
8See also J. L. Campbell and Pedersen (2014)
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strength and public accessibility of the legislative branch. Others have extended these kinds

of analyses from the anti-nuclear movement to environmental activism in general9 and of

course to many other contexts; all such approaches offer the foundational insight that how

the state is organized shapes how political-institutional change unfolds.

But as much as I draw on these earlier works, the analysis I present here also calls them

into question. To begin with, I almost invert the causal “story” opportunity theorists tend to

tell. As movement scholars, their focus is on the ways that structures create “opportunities”

that activists “take advantage of” to create change. As a scholar of institutional change, my

focus is on the ways that patterns of political contention are themselves organized—that is,

constrained—by the administrative architecture of the state itself. Seen this way, structural

“opportunities” look more like limits: one pathway of effecting change is only perceived to

be “open” because others are “closed.”

Second, I will show how blanket classifications of states as “open” or “closed” and so

on are misleading at best. These kinds of generalities obliterate the multiplex pathways for

effecting change that exist in the sprawling complexity of contemporary states and political

systems, for example, through the federal judiciary in the United States and through local-

level politics in Germany—and this just in my one narrow example of ecological offsetting.

Ignoring the specificity of these different institutional-organizational pathways for effecting

change has downstream explanatory consequences: by lumping diverse pathways for effecting

change into crude categories like “open” or “closed”, opportunity theoretic accounts make

9E.g. Dryzek et al. (2003). Notably, and different from Kitschelt (1986), these authors focus exclusively
on the political inputs, classifying states in terms of receptivity to political challenges (inclusive/exclusive)
and their reactiveness to these challenges (passive/active). “Political output structures” do not figure in
this classification. For what it is worth, Dryzek et al. (2003) see Germany as passive-exclusive (agnostic to
the diversity of interest groups outside of the state; exclusive of most of them owing again to Germany’s
technocratic character) and the U.S. as passive-inclusive (agnostic to the diversity of interest groups outside
of the state; inclusive of most of these groups owing to the “big tent” character of American political parties
and easy public access to legislatures).
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it difficult to perceive the next rounds of recursive and endogenous political conflict that

continue to drive ahead (or divert) institutional change processes, since these new rounds of

contentious politics may, in part, link back to the particular pathway that led to the initial

change in the first place. The organizational pathway of contention matters, in other words:

institutional change processes may unfold differently depending on whether conflict moves

through a federal judiciary or local-level legislature or whatever other governance structure.

Finally, insomuch as the goal is to explain the emergence and development of a par-

ticular institutional form vis-à-vis other institutional possibilities, then we must attend to

the ways that specific kinds of conflict foreclosed on—or created opportunities for—shifting

practice in specific ways—not just how generic features of the state make it more or less

receptive to political challenges in general, or more or less able to enact change.10 The ex-

planatory goal is not just to identify the broad-based dynamics that create “opportunities”

for institutional change, as I did in chapter 4, but to link those macro-level dynamics to

more specific patterns of politics and contention that in turn produce particular shifts in

practice in specific cases—in short, to be able to explain the iterative and recursive patterns

of conflict and settlement that drive patterns of institutional evolution within the broader

political opportunity structure they are embedded in.

So with these points in mind, how were the political-ecological conflicts around nature

protection and offsetting organized by the architecture of the state in Germany and the

United States? And what implications did they have, especially in terms of the development

of market-oriented offsetting schemes in particular? We already have a hint as to one

dimension of difference: something about the architecture of the state pushed conflict into

the judiciary in the United States but not in Germany. I address that difference next,

before shifting to the second critical difference between the cases: the different structures

10For an excellent articulation and demonstration of this point, see Bloom (2015).
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of federalism in each country. I end by discussing the effects of these differences had on the

character of offsetting in the U.S. and Germany.

Understanding “Standing”

Why was legal contention so central to the expansion of authoritative power in the United

States, but comparatively unimportant in the German context? The empirical-historical

answer has everything to do with nationally peculiar understandings of the concept of le-

gal “standing”: the set of criteria that must be met in order to bring a formal-legal claim

against another party in court. In environmental law in the United States, standing is

granted incredibly widely. Nearly all environmental statutes include a provision that allows

environmental advocacy organizations—or anyone, in fact—to sue on behalf of the “public

interest.”11 The Endangered Species Act, for instance, states that “any person may com-

mence a civil suit on his own behalf to enjoin any person, including the United States and

any other governmental instrumentality or agency... who is alleged to be in violation of any

provision of this Act....”12 These kinds of “citizen suit” provisions are regarded as central

to the effectiveness of environmental statutes. This is because environmental laws would

otherwise confront a legal problem: conventional interpretations of the idea of legal “stand-

ing” in the United States dictate that a plaintiff must experience “harm” in order to bring

a case. But who is directly “harmed” when the snail darter or fairy shrimp are threatened

with extinction? By conventional legal reasoning, claims about harm to human individuals

in these kinds of situations are by their nature tenuous—unless, that is, a statute solves this

problem by directly granting standing to any individual who credibly alleges a violation of

11Greve (1989) and Rose-Ackerman (1995)
12See 16 U.S.C §1540 11(g)
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the law.13

The deeper democratic-theoretic reasoning behind such an allowance for “citizen suits”

grows out of a concern that the actions of a majoritarian democratic government, including

its administrative bureaucracy, may run roughshod over underrepresented “public interests,”

like ensuring high levels of environmental quality for all, and further, that any individual

should have the ability to challenge the government when its actions put that broader “public

interest” at risk. The core legal-philosophical reasoning here is that minority interests—

individuals, really—have a right to protect themselves from the “tyranny of the majority,”

understanding that the majority may take actions contrary to the broader “public interest”

and that therefore violate the rights of individuals to enjoy public goods.14

The result in terms of environmental law? Provisions that allow any individual—or

organization or firm—to sue the government when they allege a violation of an environmental

statute, informed by the overarching concern that majoritarian rule might impinge upon

individual rights to enjoy public goods—like clean air and water—to which all, it is assumed,

are entitled. Somewhat paradoxically, then, in a political system that professes to be deeply

democratic, this broad interpretation of legal standing effectively gives individual actors

13An alternative legal tack is to grant standing to “nature” itself by, for instance, declaring the legal
personhood of a river, as was recently done in both New Zealand and shortly thereafter, India. See E. Roy
(2017) and Safi (2017). An analogy in such cases is often made to the idea of corporate personhood; the
more fundamental principle is that rather than straining to find legally coherent and consistent ways to
grant standing to humans when harm is more immediately to “nature,” we could just grant standing to
nature itself.

14It is worth nothing that this legal reasoning represents an interesting political-historical twist to conven-
tional concerns about “minority” in American political philosophy. Concerns about minority interests and
“the tyranny of the majority” were, of course, classically articulated by James Madison in Federalist No.
10, but Madison was most concerned about populist “majorities” overpowering the wiser and more prudent
judgements of an elite “minority”—that is, the unwise masses overruling people like Madison himself. His
was not at all a concern for the rights of the downtrodden or disenfranchised—the connotation that “minor-
ity interests” carries now. But the rise of “public interest” law in the 1960s and 70s, as embodied in citizen
suit provisions in environmental statutes, uses Madison’s own logic to redirect legal-philosophical concern
exactly towards “less powerful” groups—including “the environment,” which of course cannot speak itself.
For further discussion of this shift in the context of environmental law in particular, see Greve (1989).
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veto power over majoritarian preferences, insomuch as those majoritarian preferences are

expressed in the administration and enforcement of the law itself. Put more pithily—and at

the risk of reinforcing a cliché—it is as if Americans do not trust their own ability to self-

govern—that is, that they do not really believe in majoritarian democracy. The even more

practical result is that a tremendous amount of environmentally focused political contention

is funneled through the courts. The judicial branch, and legal activism more broadly, is a

central battleground over environmental regulatory practice and therefore a crucial locus

of institutional change in the U.S. context. This is a large part of the reason why, as

environmental concern goes up, lawsuits filed under the Clean Water Act and Endangered

Species Act also dramatically increase (see again figure 4.8).

A different context: Germany

This is quite different than in Germany. There, laws like the Federal Nature Protection Act

do not grant standing to any individual who alleges a violation of the law. An individual

or an organization cannot just sue under an environmental statue on behalf of the “public

interest.” Instead, courts typically demand (or at least have historically demanded) that

a plaintiff show real harm to him or herself in order to have standing to bring suit. The

fundamental legal-philosophical backdrop of this position is almost opposite of that in the

United States. Here the idea is that “rights” to protections from harm are limited to in-

dividuals and do not extend into the public sphere. At the scale of “the public” there are

only “interests” as expressed in democratically constructed statues that are enforced, per

usual, by the executive branch of government. As a result, the reasoning goes, only the gov-

ernment, which is the only legitimate, democratically constructed expression of the broader

public interest, can enforce these statutes—not an individual who alleges a violation of his
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or her inherently private “rights” that may, of course, be discordant with the majoritarian

will expressed vis-à-vis the laws of a parliamentary democracy. In short, this legal approach

is less concerned with the “the tyranny of the majority” and thus the violation of individual

rights, than with the tyranny of the minority—that is, ensuring that an individual or small

group—say, a fraction of business elites—cannot use the courts to overrule the “public in-

terest” as expressed through democratically constructed legislation and its enforcement via

the bureaucracy.15

The result in terms of environmental law? A de facto inability of actors to sue the

government for not enforcing environmental protections—or to sue for enforcing them “too”

stringently—since in a democracy, the underlying reasoning goes, no single individual has

standing to overrule the public interest as expressed in the crafting and enforcement of

statutes in the first place.16 In something of a catch-22, then, concerns about protecting the

“public interest” as democratically constructed in the law end up making it very difficult

to sue to protect the public interest as articulated in those very same laws! Or, to again

restate the principle more pithily, if Americans do not really trust democratic institutions, it

seems that Germans do not really trust individuals—or really individual actors, like firms or

peak associations—that might attempt to overrule the will of the majority through a court

15For more on this point, see especially Greve (1989) as well as Funk (2010, pp. 9-13). It is worth noting
that this concern has deep roots in modern German political and economic history and finds its expression
in a wide variety of German legal, political, and economic institutions. For instance, the distinctively “non-
liberal” mode of economic and more specifically corporate organization in Germany, and its comparatively
high levels of state control over firms and the well-known right to employee “co-determination” in corpora-
tions, is historically linked to the financial crash of 1873 (Gründerkrise), among other important historical
events, which set in motion a series of political-institutional changes intended to protect broader “public
interests” from the social harm that firms—in essence, minority political interests—could cause if left “un-
regulated.” See Donnelly et al. (2000) and Lehmbruch (2001). This concern is, in fact, expressed in the
German Basic Law, which stipulates in Article 14, part 2 that, “Property entails obligations. Its use shall
also serve the public good.” In an implicit nod to the further subordination of private (minority) to public
interests, Article 15 of the basic law stipulates that, “Land, natural resources and means of production may
for the purpose of socialization be transferred to public ownership or other forms of public enterprise by a
law that determines the nature and extent of compensation.”

16See again Greve (1989) as well as Rose-Ackerman (1995).
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decision. The result is that the politics of environmental concern plays out much less in the

courts in Germany, were individual litigants drive contention and change, and much more

within the messy (and as we will see below, equally fraught) dynamics of popular, local-level

electoral democracy and public bureaucracy. Those local councils, and the politics that elects

and shapes the behavior of their members and the bureaucracies that serve their interests,

are central arenas of conflict, settlement, and political-ecological institutional change in

Germany. The courts play a comparatively minor role.

A Brief Reprise

So what nationally specific architectures of the state organize environmental politics out of

the judiciary in Germany but into the judiciary in the United States? The proximate answer

is nationally peculiar conceptions of legal standing, but the more fundamental one is that

these standing doctrines link back to historically distinctive ideas about appropriate rela-

tionships between “public” (communal) and “private” (individual) interests in democratic

polities. Note also that this argument refutes a popular counter-claim: that Americans

“like” to sue and that Germans (and others) are less inclined to. Knowing what we do now,

this argument strains credulity. The difference is not about cultural propensities to litigate;

it is about historically contingent, organizationally available channels for effecting political

change—the “openness” or “closedness” of one particular avenue in the state to political

challengers. (More on this at the end of the chapter.) German environmental groups have

pressed for changes to standing doctrines; if they could sue much more often, it seems clear

that they would.17 On the other hand, environmental advocates in the United States do

have access to this legal-organizational avenue for creating policy and regulatory change; as

expected, they use it.

17See again Rose-Ackerman (1995) and Funk (2010)
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Two Federalisms

The architecture of federalism in the United States and Germany also plays a key role in

differently shaping the conflicts and settlements that animate environmental politics in each

country. To be clear, both countries are federal republics, dividing power between the central

government and sub-national entities below it. But Germany and the United States do this

very differently. Germany has a very long and proud history of regional separateness and

highly autonomous self-rule. The U.S., by contrast, for all its talk of states rights, in fact

allocates considerable direct power to the federal government. A brief anecdote illustrates

this national difference.

Ask an educated American to name the levels of government in the United States

and she will likely tell you three: federal, state, and local (whatever “local” means). While

conducting research for this project, German environmental bureaucrats and administrators

routinely took pity on my poor American soul and, to help me understand the structure

of German government, explained federalism there—and this happened several times, all

separately. “Germany has three levels of government,” they would say. Then they would

announce the three: “state, regional, and county”—and they might then add that below

“county” government (that is, below the level of Landkreis or Kreisfreie Stadt) there is a

fourth level of “city” or “community” (Stadt or Gemeinde) government. Conspicuously

absent from the list each time was the federal (Bundes) government, which apparently

does not make the figurative cut. I can hardly imagine the American leaving the federal

government off her list.

Of course, the German federal government does play an absolutely crucial role in

German governance and public administration, but the anecdote is telling: it suggests—

accurately—that in practice, most federal governing authority is delegated to the states.
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The federal government of course passes many very important laws; the Federal Nature

Protection Act and the Federal Building Code, my focuses here, are among them. But

these laws are not implemented or enforced by the federal government itself. That work

is instead delegated downwards to the states, who may then delegate enforcement further

to the county-level government. On top of that, Article 28 of the German constitution

explicitly enshrines not just “state’s rights,” as in the American case, but the democratic

autonomy of municipalities, which are “guaranteed the right to regulate all local affairs on

their own responsibility,” including designating sources and rates of taxation. So German

cities and communities have a constitutionally enshrined right to self-government, and the

authority to implement and enforce laws is mostly passed down from the federal level through

progressively lower and lower levels of government. This is what I call delegated federalism

(figure 6.3, B).

The relevant practical result of this delegated administrative architecture is that every

county-like district in Germany has its own administrative offices, including something like

a lower nature protection authority (e.g. Untere Naturschutzbehörde) along with a building

and planning department. In fact, it is relatively common for the planning and environ-

mental offices to be combined and to be staffed by the very same employees. Even when

administratively separated, these bureaucrats are usually housed in the same administra-

tive building, often just down the hall from each other. These local-level offices, in concert

with democratically controlled municipal councils and county leaders (e.g. the Landrat or

Kreisrat) control not only the issuance of building permits, but the enforcement of nature

protection laws themselves, like the Impact Mitigation Regulation.

Landscape planning, which at least since 1998 formally includes planning for nature

protection, is also influenced by this administrative architecture. Most municipalities op-
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erate under a suite of progressively finer-grained landscape, land-use, and project-specific

development plans that spell out not only what can be built where, but also what land must

be conserved for green space, nature protection, and, crucially, for use as compensation—

that is, offsets (see grey shaded areas in figure 6.2).18 Again, a municipality itself, embedded

within a county-wide landscape plan, has near complete autonomy to control its own plan-

ning and land development process, so long as it follows the guidelines of the Federal Building

Code. Even so, that highly-autonomous and democratically controlled city-level planning

process intersects and interacts extremely closely with county-level landscape and environ-

mental planning of the sort shown in figure 6.2, which, again, is shaped by federal authority

that is delegated to the states and then again delegated to the county itself. Bottom line,

most day-to-day, on-the-ground planning and environmental protection work in Germany is

organized by interactions and political contestations that unfold within and around city and

county-level legislative and administrative bodies (note circular relation between municipal

and county levels in figure 6.3, B).

The administrative architecture of the United States is markedly different. The federal

government there also passes laws, of course, like the Endangered Species Act or Clean Water

Act, but authority to enforce those laws is not passed down to the states. Instead, people

like Kerry from the start of the chapter enforce federal law directly, via their positions in

regional and local “field offices” that quite literally enact the authoritative power of the

United States federal government in local contexts. I noted earlier and only partly jokingly

that Kerry’s boss is technically the president of the United States. More importantly, her

18For example, a landscape plan (Landschaftsplan) outlines land-use at the county-scale (see again fig-
ure 6.2); a preparatory land-use plan (Flächennutzungsplan) outlines planned land-use and development
within a municipality’s boundaries, nested within the county-level landscape plan; finally, a binding land-
use plan (Bebauungsplan) specifies specific patterns of development for an even smaller area within the
Flächennutzungsplan. The Bebauungsplan is developed in accordance with the Federal Building Code
(Baugesetzbuch. For a detailed accounting of the German planning system (in English) see, Pahl-Weber
and Henckel (2008).
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boss is most certainly not the governor of the State of California, and it is absolutely not

the head of county-level government. In fact, strictly speaking, Kerry’s work is not related

to state or county law at all : she cannot draw formal authority from state statutes, for

example, nor can she enforce them. (I will show how this can happen nonetheless in the

next chapter.) Kerry’s state-level bureaucratic counterparts, meanwhile, cannot draw on

her federal authority to do their work; they enforce their own statutes like the California

Endangered Species Act and California Environmental Quality Act by way of their own

administrative and field offices, often very much in conversation with and in parallel to, but

always separately from, Kerry’s work with the federal government. Power is not delegated

in this administrative architecture; it is divided. This is divided federalism (figure 6.3, A).

The practical result of this administrative architecture in the United States is a se-

ries of overlapping administrative jurisdictions that nonetheless call on distinctive sources

of authority formalized in separate state and federal statutes. For example, in California,

state and federal-level environmental regulators control largely but not entirely overlapping

“natures”; state law may protect this or that species or habitat type which is not protected

by federal law and vice versa. At lower levels of government, counties and municipali-

ties (cities and towns) have control over things like local-level zoning law (what kind of

structures can be built where) and building permitting, but there are no local-level nature

protection agencies to speak of as there are in Germany. Neither is there something like a

single overarching Federal Building Code that guides city- and county-level governments in

their planning and nature protection work. Aside from relatively rare Habitat Conservation

Plans developed under the Endangered Species Act, discussed last chapter, comprehensive

landscape-scale development and environmental planning is almost unheard of in the United

States, particularly when it extends beyond the boundary of a city or town, for example,
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Figure 6.3: Divided (A) versus delegated (B) configurations of federalism.

at the county-level, as is common in Germany. Nature protection itself is almost entirely

left to state and federal regulators working in their local jurisdictions—again, people like

Kerry—who have no formal attachment or accountability to local-level government and who

are also not guided by some sort of national-level planning law, which again, does not exist.

Divided Federalism in the United States

Two distinctive political-ecological dynamics grow out of these nationally particular ad-

ministrative structures, one in each country. Both center around the political-ecological

autonomy of environmental regulators—or the lack thereof.

In the United States, enforcers of the Endangered Species Act like Kerry are essentially

free agents of the United States Federal Government. This does not mean they can do
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anything, of course. They and their agencies are, as we have seen, subject to legal action

by anyone who alleges a misapplication of the law. Regulators like Kerry are also human

beings, of course, not the mechanistic automatons of an imagined Weberian bureaucracy,

which means they develop working relationships with the land developers and agencies who

routinely require consultations under the Endangered Species Act and enter into contact

with environmental regulators via other environmental laws. These relationships themselves

have a moderating and stabilizing effect on regulatory practice, and can make it difficult to

shift “the way things are done.” As Lena, an employee of the U.S. Fish and Wildlife Service,

explained,

Let’s say it’s the same biologist who’s been with the Service for 20 years.... You

may still be dealing with some of the same federal agencies and developers that

are coming to you for permits, and all of a sudden you’re kind of changing the

game. You know they’re going to ask what’s changed. “Before I could just put

something in place. Now you’re saying I have to go buy land somewhere [i.e.,

provide an offset] (8/15/12)?”

Like in all areas of social life, in other words, patterns of regulatory practice operate as

institutions: regulators and builders reach a “settlement” about “how things are done;”

mutually shared trust in and understandings of that tacit agreement serve to quell new

rounds of conflict that might reconfigure those institutions. A regulator initiating a change

in practice, either of her own volition or in response to other conflicts, upsets the agreed

upon settlement and violates the trust between the two parties, potentially initiating a new

round of conflict that, out of deference to another individual if nothing else, the regulator

may want to avoid. Beyond institutional stability, this also helps explain regional variation

in enforcement of the law: differently negotiated settlements between regulators and land
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developers may produce different patterns of enforcement reflective of the political and

regulatory contexts they are negotiated in. As Garret put it last chapter, for instance, “in

the Southeast we want to give [people] multiple ways to handle their endangered species

issues.”

But the dynamics I have articulated thus far speak to the ways environmental regu-

lators in the United States have regional autonomy and how that autonomy may be com-

promised if regulators are “captured” by the land developers they ostensibly regulate—or

at least the way regulatory practice may be moderated and stabilized by the personal rela-

tionships and tacit conflict settlements that structure day-to-day regulator-regulated inter-

actions.19 These are rather generic features of economic and environmental regulation “in

action;” neither are inherently linked the distinctive architecture of divided federalism in the

United States. The autonomy that develops from that particular approach to administrative

organization is related to the ways that U.S. federal environmental regulators are relatively

insulated from from state- and local-level politics and law.

To appreciate this, it is essential to reiterate an obvious point: that in a context where

laws—and concerned citizens—work to protect nature, land development and building is

almost inherently ridden with political-ecological conflict. Conservationists, environmental

advocacy groups, and even environmental regulators themselves generally push for protec-

tions for nature (contingent on the standard limits for mobilization20); even in an environ-

mentally progressive state like California, land developers and builders generally prefer to

avoid and minimize environmental regulation to the extent that they can. Moderate ex-

ceptions exist; land developers like Donald Bren of chapter 4 may broadly support nature

19For a review of the “capture” literature, see Bó (2006); it is worth noting that the empirical evidence
for this idea is mixed and by no means conclusive. For a founding statement of the problem of regulatory
capture, see Stigler (1971).

20For the best account I know on the challenges of translating environmental concern into mobilization,
see McAdam and Boudet (2012).
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protection.

Even so, when environmental laws and movements threaten to stop development,

including projects by “environmental stewards” like Bren, the political advocates of growth

invariably bear their teeth—and environmentalists bear theirs back. Walt, a long-time

employee of the U.S. Fish and Wildlife Service, described that when he began pushing for

requiring offsets to species in California in the 1990s, “First, the developers are [asking],

‘Why the hell are you regulating me in the first place?’” (3/22/12). Nick, who runs a

species conservation banking firm, was even more inelegant, “You’ve gotta work in a field

office that has the cojones to require [offsets], to be frank,” he told me (3/21/12)—a fairly

clear indication that land developers are not generally thrilled about being forced to provide

ecological offsets for harm to species habitat. As a rule, land developers resist these kinds of

regulatory impositions, particularly in the context of shifts in regulatory practice driven by

other forces—environmental lawsuits, for example—that upset business models and threaten

rates of profit.

But—at the risk of moving slightly beyond claims my data can robustly support in the

U.S. case alone—the relative insulation of U.S. federal regulators like Kerry from local-level

politics may make it somewhat easier for federal regulators to enforce more stringent offset-

ting requirements even when they face this kind of political opposition from land developers.

Legal pressure from environmental groups of the sort Kerry experienced remains absolutely

key here. Threats of litigation and favorable court opinions are what give Kerry both formal

and informal authority to mandate ecological offsets. But it is easy to overlook the crucial

fact that this legal contention is unfolding in federal court. Were these sorts of decisions

to fall into the hands of local judges—most of whom are elected by local constituents—

environmental advocacy organizations might not come away with the 50% win rates they
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experience in federal court. Further, and even more critically, were the statutes these groups

sue under interpreted and enforced by state, county, and municipal-level governments, then

the stringency of their enforcement might be much more highly variable. Remember that

California’s central valley, where species conservation was born, is characterized by a politics

closer to that of rural Kansas than that of urban San Francisco; county judges in these heav-

ily conservative districts might have very different readings of the law than federal judges in

the urban centers of the state. Local level governments, if it was up to them to enforce the

law, certainly would.

If this all seems a little speculative, that is because it is. Federal law is not delegated

to local-level government in the California; federal judges, not local ones, make judgements

as to whether or not environmental statutes like the Endangered Species Act are being

appropriately enforced. But there is a way of “testing” these hypotheses, at least broadly

speaking: the German case is something like a real-life instantiation of these counterfac-

tual possibilities. There, in Germany, not only do federal-level judges not regularly rule on

things like whether or not the Impact Mitigation Regulation is being adequately enforced in

specific cases, but courts mostly stay our of the political-ecological fray altogether. Instead,

as already described, the executive branches of government are granted nearly sole author-

ity to interpret and enforce statutes. Furthermore, in the case of planning, building law,

and environmental protection in Germany, much of that authority is delegated all the way

down to county- and local-level governments. So we can ask, how does this delegation of

legal-environmental authority change the way the Impact Mitigation Regulation—and thus

ecological offsets—are enforced?
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Delegated Federalism in Germany

To answer the question we have to begin by returning to one of the legal-institutional in-

tricacies discussed in chapter 3: that to some degree since the building law compromise of

1993, and definitively since 1998, the law governing offsets in Germany—the Impact Mitiga-

tion Regulation—has been bifurcated. To remind you, part of these offsetting rules inhere

in the Federal Building Code and dictate nature protection and offsetting requirements

within the “urban” boundaries of cities and towns themselves. The other part of the Impact

Mitigation Regulation still inheres entirely in the Federal Nature Protection Act, which is

generally enforced by state and county-level environmental ministries—higher in the hierar-

chy of federalism—who oversee nature protection law outside of the urban boundary, in the

broader landscape (see again figure 6.2) and in the context of larger development projects:

larger roadways, rail projects, mining projects, electrical transmission lines, and so on.

Ideally we could draw on quantitative data to see how enforcement of the Impact Mit-

igation Regulation varies in each of the jurisdictional domains: at each level of enforcement

(state and county v. municipal), what fraction of development projects require offsets, what

are the ratios of harmed-nature to restored-nature, what is the ecological quality of the re-

quired offsets, and so on. Unfortunately, such data is generally not available; most cities do

not systematically and publicly report their offsets and impacts under the Federal Building

Code.21

Nonetheless, we can draw on the reported experiences of environmental professionals

21State-level environmental ministries increasingly do require lower-level nature protection agen-
cies to report impacts and offsets that fall under the Federal Nature Protection Act; the
state of Baden-Württemberg is good example. See https://www.lubw.baden-wuerttemberg.de/

natur-und-landschaft/oeffentlich-einsehbares-verzeichnis-oekokonto for a list of links to county-
level lists of impacts and offsets regulated by the Federal Nature Protection Act. Note that even the archi-
tecture of this publicly available data reflects the fractured and heavily delegated structure of environmental
protection in Germany.
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who work in the area of nature protection day-in-and-day out. To begin with, most parti-

tioners and bureaucrats estimated that somewhere between 60% and 80% of all impacts to

nature occur under municipal jurisdiction—that is, that these impacts are governed by the

Impact Mitigation Regulation embedded in the Federal Building Code. Nearly all experts

and practitioners reported that implementation at the municipal level is weaker than at

the state-level (that is, weaker than the Impact Mitigation Regulation as under the Federal

Nature Protection Act). Indeed, in an original reflection of the pro-growth interests—and

political clout—of local cities and towns, the Impact Mitigation Regulation as embedded

in the Federal Building Code was made weaker by design when the two laws were formally

integrated in 1998. Ernst Braun, a (now) senior-level bureaucrat at a state-level environ-

mental ministry, recalled the contours of the debate leading up to the initial building law

compromise in 1993 and then the formal reforms to the Federal Building Code five years

later:

The discussion in the past was, if the more robust approach to the Impact Miti-

gation Regulation continued, the economy in Germany and in [one of the German

states] would suffer so much that things would be damaged. And that was a long

political discussion, and in the end, they divided the Impact Mitigation Regula-

tion into two parts. And we [in the state-level ministry] were angry about this.

And ever since we have had much less power to regulate local-level impacts to

nature (2/19/16).

It is important to put Ernst’s characterization in historical perspective: recall that

prior to 1998, and certainly prior to 1993, in practice the Impact Mitigation Regulation was

being enforced only weakly or not at all. Ernst himself was the one who recalled in chapter

5 that when he began working at the nature conservation authority in 1986, his job was not
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just to enforce the Impact Mitigation Regulation, but to make other authorities aware that

the regulation existed in the first place!

Still, in the political conflict over how to expand and strengthen nature protection law

in the context of city-level planning and development, the weaker of two historical options

won out: the provisions of the Federal Nature Protection Act would be integrated into

city-level planning processes as dictated by the Federal Building Code, giving municipalities

discretion and enforcement responsibilities for nature protection within their boundaries,

rather than subordinating city-level planning processes to the oversight of the state and

county-level environmental ministries that enforce the Federal Nature Protection Act. So

we have one—only one—strong piece of evidence: at least in this historical example, when

the authority to protect nature was delegated to local-level cities and towns concerned with

growth, environmental protection was weakened—at least formally. (Variation is, of course,

likely across individual municipalities.) It is hard to imagine that the same would not be

true in the United States if the authority to interpret and enforce the Endangered Species

Act was similarly delegated to city- and county-level governments. In other words, in the

Untied States, the autonomy of federal regulators from local-level politics may help them

more robustly enforce the law.

To further substantiate this claim, we can more carefully examine the politics of na-

ture protection at these lower levels of public administration and government in the German

context. As noted above, all county-like districts (e.g. Landkreis or Kreisfrei Stadt) have

their own administrative offices, including planning and environmental offices (e.g. Untere

Naturschutzbehörde); these are essentially local-level arms of the executive branch of gov-

ernment, changed with administering and enforcing the law and staffed with professional

civil servants. In the vast majority of cases, the head of that administrative office (titled
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the Kreisrat or more commonly, Landrat) is directly elected, not appointed, to a term of

between 5 and 10 (usually 6 to 8) years. That person, in turn, usually also heads the elected

county-level council (Kreistag). And finally, those county-level councils are closely linked to

Germany’s constitutionally enshrined municipal councils (Gemeinderat), which again, are

granted the inalienable “right to regulate all local affairs on their own responsibility” in

Article 28 of the German constitution.

This is all to say that for better or for worse, the enforcement of German nature

protection law, which works largely at the city and county-level, operates amidst a swirl of

local-level electoral politics. Indeed, not unlike the way the democratically elected president

of the United States has ultimate authority over the Secretary of the Interior (whooversees

the U.S. Fish and Wildlife Service and thus the Endangered Species Act), the head of

the county-level council (the Landrat) generally has ultimate authority over the head of

the county-level lower nature protection authority. The difference is, the Secretary of the

Interior in the United States is layers and layers of bureaucracy—and also layers and layers

of politics—away from the work of a street-level bureaucrat like Kerry, who does the day-

to-day enforcement of the Endangered Species Act on the ground. The county-level Landrat

in Germany, on the other hand, may only be one-layer of bureaucracy removed from the on-

the-ground work of nature protection. Indeed, the Landrat and the bureaucrat who enforces

nature protection day-to-day likely have offices in the same building, maybe even just down

the hall or up or down a floor or two. These individuals work in close professional quarters,

both physically and administratively.

The upside of this political-organizational architecture is that it provided a relatively

direct channel for funneling local-level democratic debate and deliberation into the imple-

mentation and enforcement of nature protection law. As citizen concerns for protecting and
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restoring nature grew in local communities, especially in the affluent south and west of Ger-

many (figure 4.11), environmental bureaucrats and the local politicians that oversaw their

work faced relatively direct pressure to step up nature protection—not to mention that the

bureaucrats and council member themselves, also born into and shaped by the same green

zeitgeist experienced by their constituents, often deeply believed in the value of protecting

nature. As Hans, the environmental consultant quoted in chapter 5 put it, “the people who

elect [municipal leaders] say, ‘Well, it’s nice that we have a fantastic economic situation, but

where are the parks?...Where is the Green?’” Gernot Becker, the professor and professional

landscape planner who works in an affluent region of western Germany and who I introduced

in chapter 5, explained these dynamics this way:

The state or even a private impactor doesn’t really care so much for where and

what is going to be [ecologically] offset. But the mayor or the people or the local

[council], they say, “Okay, we have an impact, but our people, they have the

right to a nice environment as well, so we want to do this as well.” [...] Basically,

if you talk to the municipalities, they all say, “We want to to compensate [within

our boundaries] as long as possible, because this is also a benefit for our people”

(3/18/16).

But democracy cuts both ways. If embedding nature protection law in local level

politics can create channels for “green” advocacy like these, it also introduces the standard

dynamics of pro-growth politics and political pandering into the same decisions about how

to protect nature and enforce the law. Most directly, it brings conflicts between building

and especially agricultural interests, discussed last chapter, into direct political contact with

nature protection policy at the local level. Hannah Weiss, a county-level environmental

bureaucrat, summarized dynamics that regulators and practitioners described to me over
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and over:

The agricultural lobby in Germany is very powerful. [...] ...and the local author-

ities are very much influenced by local landowners—they are not free to do as

they like, because... a mayor of a community who wants to be elected again in a

few years—he cares a lot [about what land owners and farmers think] (2/12/16).

Jürgen Wagner elaborated. Reflecting on 35 years of public service, first in a county-level

lower nature protection authority before he moved up the ranks of a state-level environmental

ministry, Jürgen insisted that “95% of the time, the law works exactly as it should.” But,

he was very clear, not always—and the politicking he described captures the standard deal-

making of on-the-ground democracy, unsavory as it may seem:

There is a lot of influence of politics. Because the head of the authority is

elected, generally for [six to eight] years, and of course, normally his interest is

to be elected again. So he tires not to make a lot of enemies, but friends.

Jürgen continued, reflecting in particular on his experience in 1990s—a different era than

Gernot described above:

In those early years working in the lower nature protection authority, someone

might come to get permission to do this or that, and perhaps there was an

ecological problem. So I have my knowledge of nature conservation, I have my

nature conscience, shall we say.... [But] for the person who wants his permit, his

interests are to get the permit and to... provide as little [ecological] compensation

as possible. And my boss in the authority—this political head [the Landrat ]—he

wants to keep calm, to avoid problems, and if this person who wants the permit
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is, perhaps, a very important person—the head of a company who pays a lot of

taxes or has political influence—my boss, perhaps, in some cases, expects me to

treat this person with—in Germany we say, “with gloves.” Because he has a lot

of employees, he is a philanthropist, a person with great influence, [voicing his

boss] “You should make sure that his case will go forward with few problems”

(2/23/16)

Then, towards the end of his recollection, Jürgen added a key detail: “Then the [environ-

mental] non-governmental organizations come and say, ‘You didn’t do enough!’” Jürgen

continued:

“I did enough,” [I say]. But I cannot tell them that my boss said, “You should

do a little less.” Telling them is not an option. And then these non-governmental

organizations cannot sue in most cases... because they cannot show direct harm

[emphasis added]. And so you, yourself... your ecological conscience is a loser.

And the person who wants the permit, he’s a winner. [...] This is not the

day-to-day norm, but in some important cases, you lose. It’s terrible.

To be sure, similar dynamics unfold in the United States, or any other democracy: where

there are rules, exceptions are made, and were politicians fret about electoral consequences

of stringent regulatory enforcement, exceptions may be made more often. Kerry, at the start

of the chapter, experienced essentially the same dynamic that Jürgen describes. But there

are three key cross-national differences. First, while I make no claim to have a representa-

tive sample of “political influence” in environmental regulation in either country, anecdotes

about the deference of local-level politicians to the interests of land developers and agricul-

turalists were ubiquitous in Germany. By contrast, cases like Kerry’s, where a congressman
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intervened into a regulatory decision, were exceptional. In fact, most environmental regu-

lators I spoke with had almost nothing to say about local-level politics—even if they had

lots to say about the politics within and between other regulatory agencies, and even if

they experienced typical and ubiquitous “push back” from land developers. This stands

to reason: in a divided federal system, regulators like Kerry are heavily—although by no

means completely—insulated from the preferences and influence of county supervisors, city

councils and so on. Certainly it matters that Kerry’s boss is not the elected leader of the

county she works in!

Second, that same political autonomy in the U.S. case means that the opposite and

less unsavory (but analytically equivalent) political dynamic Gernot descried, with citizens

pushing local-level leaders and bureaucrats to “green” their cities, is also absent in the United

States. Unlike in Germany, where affluent communities may embrace offsets as a means of

“greening” and enhancing the cultural landscape in and around their living quarters, in

the United States, offsets are universally understood as ecologically required “costs” that

builders and agencies have to bear. There is no larger public and political benefit that

citizens experience directly in the form of urban, suburban, or exurban greening. Indeed,

this national difference is linked once again to the culturally distinct conceptions of nature

in each country. Where nature is pristine and wild, it must be walled of and protected from

people—and nearly all species and wetland banks not only do not allow public access, but

are typically fenced to keep people out. Where nature is part of the cultural landscape, by

contrast, it can be integrated into human lives and livelihoods, in the form of urban green

space, “renaturated” and restored rivers running through town, and so on. The point is not

that one of these approaches is better than the other—just that in the U.S. case, the relative

insulation of offsetting from political processes both partly protects it from the “corrupting”
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influence of pro-growth interests, but also prevents it from generating or benefitting from

local-level pro-environment political will.

Third and last, legal action to demand more robust regulatory enforcement is possible

in the U.S. case—indeed, in Kerry’s anecdote, attempted political meddling backfires and re-

sults in more stringent nature protections. In Jürge’s case, and for reasons related to German

standing doctrine, lawsuits are not generally available as political recourse when regulatory

enforcement is lax. In fact, state and county-level authorities have minimal authority to

monitor and enforce offsets and eco-accounts at the municipal-level: implementation and

maintenance of offsets in this realm falls largely to local-level jurisdictions, organized as it

is, by local-level politics. Where “green” proclivities dominate, as Gernot describes, this

may produce stellar ecological results. Where environmental interests are understood as a

drain on growth and agriculture, the results may be much more ecologically disappointing.

Organizing Institutional Change

It is important to pause to take stock of from whence we have come. Keeping the overar-

ching theoretical framework of chapter 2 in mind, and remembering the basics of offsetting

outlined in chapter 3, in chapter 4 we developed a relatively generic model of recursive and

endogenous institutional change and inductively mapped out the patterns of institutional

evolution associated with the development of market-oriented ecological offsetting schemes

in the U.S. and Germany. In chapter 5, we charted the central, animating macro-historical

trends that have driven the development of command-and-commodify regulatory institutions

like species conservation banking in the United States and eco-accounting in Germany. These

were a growing push for more robust enforcement of extant environmental laws, which biased

political-ecological conflict settlements in the direction of expanding authoritative regulatory
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power; and a simultaneous push for administrative liberalization, de-bureaucratization, and

austerity, which biased political-ecological conflict settlements in the direction of expanding

economic regulatory power—that is, using incentives and market-like dynamics to shape and

control human relationships with nature.

Now, in chapters 6 and 7, we have documented the ways that two major national-

historical features—culturally distinctive ideas about nature, and the political-organizational

structure of the state itself—organized the patterns of political conflict and contention that

drove the development command-and-commodify regulatory institutions in the United States

and Germany. The animating dynamics of chapter 5 must be kept in mind here: absolutely

nothing about the organization of the state or culturally-specific ideas about nature pre-

destines the development of market-oriented regulatory institutions for protecting nature.

These context- and historically-specific features organize political-ecological conflicts; they

do not determine the character of the political-institutional settlements that develop within

them. But animated by the broader dynamics identified in chapter 5—a robust and fruitful

push for nature protection, in one dimension, and a similarly robust push for administra-

tive liberalization, in another—the nationally particular features highlighted in this chapter

and in chapter 6 played a crucial role in organizing the political-ecological conflicts that, in

turn, transposed and repurposed specific patterns of practice and drove the development of

nationally particular approaches to ecological offsetting.

In the United States, the organization of environmental politics into the judiciary

allowed environmental advocacy groups to sue for more robust protections of environmental

law, creating the political-legal pressure needed for regulators to mandate offsets for “sacred”

endangered species. A historically and culturally narrow definition of nature as “wild” and

separate from people, meanwhile, meant that most impacts to nature were not thought of as
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“worth regulating,”; the relative infrequency of impacts to endangered species in particular,

then, and the political autonomy of federal regulators in a divided federal system, helped

regulators maintain high standards for ecological commensurability. Settlements about how

to quantify and trade in units of nature, then, tended in the direction of a minimally fungible

ecological currency for unique species credits.

In Germany, by contrast, the organization of nature protection into local-level poli-

tics (and not the judiciary) provided direct avenues for city and town residents to pressure

local-level leaders and bureaucrats into strengthening requirements for what had previously

been only weakly enforced offsetting provisions. A historically expansive definition of na-

ture, meanwhile, meant that robustly enforcing offsetting provisions presented considerable

administrative challenges, which in turn created a context that favored introducing “effi-

ciencies” into the practice of nature protection and offsetting in particular. This, combined

with political dynamics that favored easing the regulatory burden on land developers and

farmers, pushed conflict settlements in the direction of creating a highly fungible currency of

nature—eco-points— a quasi-universal currency in nature as a whole, including, of course,

the cultural landscape.

The organization of political contention, in short, is not incidental to patterns and

trajectories of institutional emergence and change. Both Germany and the United States

experienced similar macro-level trends that, in fact, washed across the world in the 1980s,

90s, and 2000s. Every highly industrialized nation-state—and many nation-states in the

Global South—felt the effects of what social scientists refer to as neo-liberalization. At the

same time, and contra the imaginaries of the environmental movement’s zenith in the 1970s,

environmental advocacy and reform also marched forward, perhaps especially in countries

like Germany and the United States, driven not just by protests and marches, but by mun-
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dane and persistent actions in courts, bureaucracies, and local ballot boxes. But how those

trends filtered through and were organized by nationally and even sub-nationally distinc-

tive cultural-organizational contexts matters tremendously. Environmental regulators in the

United States—and in California in particular—would never have been able to mandate off-

sets for impacts to endangered species were it not for citizen suit provisions that gave them

the legal backup to extend their regulatory reach. Indeed, in other U.S. states that lacked

this legal pressure, offsetting was not mandated and species conservation banks did not

initially develop. Bureaucrats in Rheinland-Pfalz might not have ever experimented with

decoupling offsets from impacts in space and time if the “nature” that required offsetting

had not been so expansively defined; indeed, were the American concept of nature imported

to Germany, there would be hardly any “nature”—sacred and endangered orchids perhaps

excepted—to protect at all! Likewise, and while we cannot know for sure, it is hard to

imagine that the fungibility of German nature would have moved to such an extreme were

nature defined more narrowly, or, alternatively, if high-level authorities like Ernst in the

sate-level ministry, were directly charged with enforcing offsets at the local level. And so on.

Macro-historical conditions and trends bias conflict settlements and institutional change in

particular directions; cultural and organizational context shape more specific institutional

morphologies.

A very important insight follows from this. What matters for understanding insti-

tutional change—and in our instance, marketization—are not coarse features of states like

their generic receptivity to political challengers22 or their overall “liberalness” or levels of

economic coordination.23 The crucial area of analytical focus must instead be on the more

intricate and specific cultural and organizational pathways that politics writ large moves

22Kitschelt (1986) and Dryzek et al. (2003)
23P. A. Hall and Soskice (2001), Höpner (2007), and Thelen (2014)
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through. It makes little sense, for instance, to classify the United States as politically

“open” and Germany as “closed.” German nature protection was deeply open to political

influence—too open, we could argue—at the level of local communities and county-level

administration, where on-the-ground nature protection unfolds. At the same time, the

judiciary was—and largely remains—all but walled of to environmental activists. In the

United States, by contrast, the judiciary has doors wide open to anyone who wants to walk

in, but environmental bureaucrats like Kerry have little-to-no democratic accountability to

the residents of the areas they oversee—that is, this avenue of political influence is largely

closed. What is more, “non-liberal” Germany ended up with an ecological offsetting system

that deals in highly commodified, incredibly fungible units of nature—eco-points—while the

paragon of economic liberalism, the United States—endued up with a system of ecological

offsetting in only minimally fungible and still quasi-sacred nature. To understand how and

why such a counterintuitive result comes to be, we have to look well past crude and ob-

fuscatory national (or even sub-national) classifications that do more to hide how conflicts

and settlements are negotiated than they do to reveal the reasons for distinctive patterns

of institutional development and change. We need to look at the organization of politics

closely, in short.

And looking closely is exactly the mantra of next chapter: beyond macro-historical dy-

namics and cultural-organizational context, how was it that real people—individual actors—

helped build market-oriented offsetting institutions in each country? It is to the action of

individuals—and especially quasi-activist bureaucrats—that we now, and at last, turn our

attention.
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CHAPTER 7

Of Bureactivists and Entrepreneurs

Over the course of eight months in Germany I have taken trains and busses and trams and

hopped in the cars of generous bureaucrats and academics eager to show me their work

or insistent that they would drop me back at the train station after we finished discussing

the history and practice of ecological offsetting. In the course of these trips I have ambled

through small villages and through rolling fields, walked to remote technical universities

from train stations without a building in sight and, one the other hand, packed into standing

room-only U-bahn and S-bahn cars as I wizzed through Alexanderplatz in central Berlin.

None of these trips, though, has felt quite like my three-train-journey from bustling

Cologne to sleepy-feeling Landau, a small city of about 50,000 residents that sprouts from

the fertile soils just inside the geologic floodplain of the Rhein River, in southern Rheinland-

Pfalz. Just a little further upstream, to the south, is the well known spa-town Baden-Baden

in the famously “green” state of Baden-Württemberg; the Green Party has just two months

prior won a historic victory there, not only gaining seats and membership in a coalition,

but winning 30.3% of the vote—more than any other party and the first time ever that

the Greens won an outright plurality in a state-wide election. (It also ends up being the

first time ever that the Greens form a coalition government with the conservative Christian

Democratic Union rather than their usual partner, the left-leaning social democrats.) Just

271



Of Bureactivists and Entrepreneurs

a little further south still is idyllic Strasbourg, on the French side of the river, and which is

the official seat of the European Parliament.

But all that seems far away as I sit in a cramped, plain white, and brightly lit office on

the second floor of the Office of Environment in Landau—the equivalent, in this “autonomous

city,” of a so-called lower nature protection agency that operates at the county-level in many

other regions.1 The walls are plain, the halls narrow, and the doorways small. Two long-time

city officials, Elke and her colleague Wolfgang, sit with me, the three of us circled around a

small desk.

Landau, and this office in particular, is important because it was among the first places

in the entire country to develop eco-accounts, years—in many cases more than a decade—

before most other cities and towns embraced this regulatory approach. To give you a sense

of Landau’s vanguard position in this process of institutional emergence, consider that if you

encounter a moderately well-informed regulator or a practitioner in Germany—a state- or

county-level environmental bureaucrat, for instance, or perhaps an academic—they will often

tell you that eco-accounting began in Germany in 1998, the year the Federal Building Code

was altered to include the Impact Mitigation Regulation in local planning processes and

when spatial decoupling of offsets from ecological impacts was formally and unambiguously

introduced into law (see again chapter 4). I heard this date—1998—over and over in my

discussions across the country. A handful of individuals I spoke to insisted that eco-accounts

could not have existed before then: the rules would not have allowed it—and we all know

how Germans are with their rules.

1As described last chapter, German states are mostly divided up into county-like jurisdictions (e.g.
Landkreise) where “lower-level” governance agencies play an important role in environmental protection
and regulation. Some larger towns, like Landau, and many cities, however, envelop the entire county-
equivalent jurisdictional area. In these kreisfreien Städte—literally, “county-less cities”, and which go by
slightly different names in Baden-Württemberg and Bavaria—county-level administrations and offices are
replaced by city-level ones.
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The city of Landau’s eco-account, however, as with several other early eco-accounts

in Rheinland-Pfalz, dates to 1993, and corresponds with the building law compromise of

the same year that ambiguously sketched a new relationship between local-level planning

processes and the Impact Mitigation Regulation in the Federal Nature Protection Act. This

is, of course, five years prior to 1998, and at least one environmental bureaucrat—Simone,

in a lower nature protection authority in Rheinland-Pfalz—argued that the 1998 reform was

itself driven by the nation-wide advocacy of the Minster of Environment in Rhineland-Pfalz,

Klaudia Martini, quoted in chapter 1. So the city of Landau, and bureaucrats like Wolfgang,

sitting across from me in the small second-floor office, were among the handful of city-level

bureaucrats who helped create the very first eco-accounts far before they were widespread

across Germany. (Wolfgang’s Elke had not been hired yet.) This is why my visit to Landau

was important, and why it was different than so many of my other trips around the country.

Landau’s eco-account itself was modest: as of 2003 it only included offsets totaling

13.6 hectares (just less than 35 acres or the size of about 25 U.S. football fields);2 I didn’t ask

about the area of land included in the eco-account now, as I sat in the office in 2016. Like

all eco-accounts, though, it was designed to stockpile or accumulate “deposits” of ecological

offsets to be used as needed later on. Just like most early wetland banks in the United States,

the eco-account was publicly controlled, in this case by the city, and was used to offset the

city’s own impacts to nature. So this institution involved an economy in nature but not a

market in one (see chapter 3); it was a non-market institutional antecedent to the market-

oriented exchanges in eco-points increasingly common in Germany now. And to be sure,

this was not a case of unconstrained institutional invention. Wolfgang and his colleagues

in the early 1990s were experiencing the dynamics of austerity, de-bureaucratization, and

neo-liberal economic policy more broadly, which pressed down on them and their work, as

2Böhme et al. (2005)
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did the flood of internal migration and building driven my the fall of the Berlin Wall and the

collapse of German communism. Even more broadly, Wolfgang and his colleagues in the city

were pushed about by the cogs of capitalism and pressed on by growing public demands for

environmental protection, particularly in this affluent and deeply “green” corner of Germany.

But context is not action. To build eco-accounts, Wolfgang and his colleagues still

had to take initiative and action; they had to conceptualize a new way of doing things from

the institutional grist at hand. This is what I had come to Landau to talk about. What

specifically did you do to create these new regulatory institutions, I was there to find out

from Wolfgang. And not in concept, but in practice: what was actually happening in these

offices in 1993 and in the years just prior and after?

“I think we were creative,” Wolfgang told me, just a little proudly. “We were creative,

we had ideas, landscape planners working together with city planners, and we had a vision to

develop our city and to protect nature. And no one knew about this,” he emphasized, “and

so we had time and space to experiment. There was no pressure from the politicians saying,

‘You have to do this,’ and so we could creatively make this instrument work”—eco-accounts,

he means.

I agree and nod as Wolfgang almost breathless continues: “And we have done this

one element after the other element. Eco-accounts, then the Landau [ecological] assessment

framework3 and then we have also moved to use this [green] energy system.” And then

Wolfgang returns to his first point: “And we did all this ourselves, without pressure from

politicians. We were creative.” It’s a theme both Elke and Wolfgang had emphasized

earlier in our conversation. In Landau, Elke explained, “All of the people who work with

eco-accounts are landscape planners, and they find ways to make things work.” Wolfgang

3This is the Landauer Bewertungsrahmen, a quasi-quantitative methodology for assessing the value of
ecological systems approved in 2005. Available at http://forschung.umweltpruefung.tu-berlin.de/

forumfmp/downloads/133_bewertungsrahmen-doku_landau.pdf. Last accessed April 23, 2018.
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chimed in, “You have to be creative as a planner.”

* * *

This chapter focuses on the concrete and relatively micro-level actions of bureaucrats like

Wolfgang, who, along with others inside and outside of the bureaucracy (e.g. “green”

entrepreneurs), helped to actually create some of the very first ecological offsetting schemes

in the United States and Germany. Larger context still must be kept in mind throughout,

at both macro-historical (see chapter 5) and meso-cultural and organizational levels (see

chapters 6 and 7). But my focus here turns decidedly to the specific strategies and patterns

of action that more-or-less individual-level actors like Wolfgang took to settle conflicts and to

transpose, repurpose, and recombine extant bits of practice to help build a novel institutional

form—that is, market-oriented ecological offsetting in the United States and Germany.

My account up to this point has been chalk full of hints at these kinds of individual-level

actions: Richard Lennox of chapter 2 pushing for market-oriented and not “command-and-

control” approaches to nature protection; Gerhart Weissman of chapter 3 himself writing

the eco-account regulation that organizes the market in eco-points in his county; Marianne

Westermann and her colleagues implicitly forging economic-ecological compromises with

land developers in chapter 5; Thomas Grüne and his colleagues pushing for administrative

efficiency in chapter 6; and of course, in chapter 7, Kerry Doherty drawing her legal authority

in part from the tenaciousness of legal advocacy organizations not formally part of the

regulatory bureaucracy at all. But as of yet, I have not systematically and abstractly—

that is, theoretically—characterized the specific ways that these actors themselves actually

managed to reconstitute “old” patterns of practice in ways that, through recursive iterations

of conflict and settlement, moved nature protection in the United States and Germany from
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non-market to market-oriented forms.

In the pages to come, then, I at last insert individuals into what has so farm be a

macro-historical, cultural, and organizational “story” of institutional emergence and mar-

ketization. I do this in three general parts. First and theoretically, I clarify how individual

level action sits in relation to the broader historical-contextual processes of institutional

emergence and change emphasized so far. Second, given the centrality of bureaucracy and

bureaucrats to environmental regulation, I show how institutional change sits in relation

to bureaucracy, that behemoth “fourth branch” of government normally understood as so

resistant to change. Third and most substantially, I empirically document and theoretically

characterize the ways that actors in the United States and Germany actually reconstituted

patterns of practice to shift and remake regulatory institutions, channeled as their actions

were in both authoritative and also market-oriented directions. This includes the influence

of bureaucrats and also, to a lesser extent, environmental entrepreneurs, who also played

a role in fabricating new markets in nature. At the end of the chapter I reflect once more

on the roles of individuals—and bureaucrats in particular—in driving ahead institutional

change.

Individuals and Institutional Change

Theorizing the role of individuals in driving ahead institutional change is not simple. The

problem at its root is that of the relationship between structure and agency, or the “paradox

of embedded agency” as it has been more recently been articulated.4 And so far, my account

has focused much more on “structure” or “embeddedness” than on agency. In the forego-

ing chapters I have emphasized the “channeling” or “biasing” effects of macro-historical

4Garud et al. (2007)
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(chapter 5), meso-cultural (chapter 6), and meso-organizational (chapter 7) social contexts

that constrain and organize iterative and recursive conflicts and settlements such that they

tend in particular directions in the space of regulatory power, like towards command-and-

commodify regulatory institutions (figure 4.12). But it is crucial to be clear about how those

constraining factors operate on individual actors themselves, and likewise, how individual

actors—institutional entrepreneurs, as they are often labeled—push ahead changes within

these constrained contexts.5 As with the strong forms of eco-Marxian and eco-modernist

accounts of social responses to ecological “problems’ (see again chapter 5), determinist and

functionalist intellectual traps abound in developing such an explanation; we must be careful

not wander into them.

To begin with and to be absolutely clear, individual-level actors are the sources of

agency that allow “settlements” to conflicts to be negotiated in the first place, where settle-

ments are understood as the formal and informal agreements between parties about “how

things are done” in a given socail-historical situation.6 The claim is absolutely not that any

given settlement is prefigured by the conflict or the “problem” that precedes it. Settlements

are negotiated by generally autonomous human agents; they are not “necessary” results of

the conflicts they develop out of. As an economist might put it, there are multiple equilibria

for reorganizing and transposing patterns of practice in novel ways so as to (temporarily)

address or mitigate (a specific) social conflict. As a sociologist might add, whether a “prob-

lem” rises to the level of social conflict and contention at all—that is, whether it gives rise

to a concerted effort to make change—is itself conditioned by political opportunities and

5The concept of an “institutional entrepreneur” is normally attributed to DiMaggio (1988). For a review
of the concept, see Garud et al. (2007). For an interesting case that, like this one, does not overemphasize or
lionize unitary individuals but rather sets individual action in broader social context, see Michael Lounsbury
and Crumley (2007).

6For further discussion of settlements, see Fligstein and McAdam (esp. pp. 86-104 2012) as well as
Bartley (2007).
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resources available for supporting contention in the first place.7

Four further points are important to note about this idea of “settlements.” First,

power relations are endemic to a settlement; what is “settled on” is likely to be imbued with

and influenced by the relative power of the actors involved in negotiating it.8

Second, “meaning making,” not just power, is also crucial to conflicts and the settle-

ments that develop out of them.9 It only takes a moment to appreciate this point: actors do

not only enter into conflict and negotiate settlements for material and instrumental but also

for a wide range of other reasons guided by alternative logics, including a sense of moral-

ity, tradition, religious or ideological conviction, senses about the “rightness” or “injustice”

of a situation and so on.10 As political scientist Dan Carpenter shows, for instance, the

internal reformers of the U.S. Post Office (who were mid-level bureaucrats, by the way)

in the late 1800s and early 1900s did not just mobilize for institutional and organizational

change because of budget shortfalls and deficits, but also because of convictions that the

vices of pornography, abortion, alcohol, and lotteries had to be stamped out—to say noth-

ing of the virtues of savings and thrift that the Post Office could support through its postal

savings system.11 As will become clear, similar arguments hold for the bureaucrats who

supported ecological offsetting institutions in the United States and Germany: whatever

else motivated their actions, they believed in the superiority of these approaches for the sake

of nature itself—and those that did not often became converts as time wore on.

Third, nonetheless, in order to understand institutional change we still must attend

centrally to conflict and contention. Moral conviction and “noble” efforts at reform do not

7See e.g. McCarthy and Zald (1977), D. S. Meyer and Staggenborg (1996), McAdam (2010), Tarrow
(2011), and Bloom (2015)

8Perrow (see e.g. 2014, esp. ch. 8)
9For a brief discussion of this point, see Fligstein and McAdam (2012, pp. 92-96)

10See M. Weber (1978, esp. pp. 4-26) for a discussion of these different ways of motivating and theorizing
action.

11Carpenter (2001)
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emerge in utopias but in contexts where actors perceive “problems” or things that “should

be done differently”; crusading reformers (or weary underdogs), in turn, are typically met

with institutionally privileged actors or incumbents who often prefer extant institutional

configurations, leading to conflicts of various sorts. Indeed, conflicts may erupt about what

the “problem” is in the first place. The oft-remarked and probably overstated “rivalry”

between the conservationist John Muir and the first head of the U.S. Forest Service, Gifford

Pinchot, offers an instructive and relevant example. Muir was of course at the forefront of the

preservationist wing of the U.S. conservation movement in the early twentieth century and

fought adamantly for the preservation of wilderness for its own sake. Gifford Pinchot stood

much more firmly on the “right use” side of the debate, advocating for something like what we

would now call sustainable forestry, which saw strong management and “right” human use of

natural resources as central to conservation.12 These two giants of U.S. environmental history

were largely on the same side of the environmental debate—they both saw conservation of

nature as essential—but they essentially disagreed on the nature of the problem: the “loss”

of wilderness (for Muir), or the mismanagement and overexploitation of natural resources

(for Pinchot). Both actors brought their particular perceptions of human-nature relations

12Gottlieb (2005, pp. 54-60). It is worth noting that Pinchot was influenced by European ideas about
forestry; Sir Dietrich Brandis, a Prussian-born botanist and forester who worked for the British government
in Burma and India in the mid-nineteenth century, seems to have been a particularly big influence on
Pinchot (see e.g. Pinchot 1998, pp. 16-22). It is therefore hard to imagine that Pinchot was not at least
implicitly influenced by ideas about human relationships to nature more akin to the German concept of
the “cultural landscape” than the American idea of “wilderness.” But Pinchot was not a “German-trained
scientist” as Carpenter (2001, p. 207) misleadingly states; he spent not more than a year at the L’Ecole
Nationale Forestière in Nancy, France, not in Germany. (For Pinchot’s own account of his education and
influences, see Pinchot (1998, pp. 10-16); see also Miller (2001, p. 110).) Gifford Pinchot was preceded in
the U.S. Department of Agriculture Forestry Division (before the establishment of the Forest Service) by
Bernhard Fernow, a Prussian-born and trained forester and originator of much of American forest policy
prior to the more often celebrated Pinchot (Carpenter 2001, pp. 205-208; Innes and Tikina 2016, p. 20).
For Fernow’s own account of early U.S. forestry, ironically less burdened by overstatements of Germanic
influence—but still indicative of just such influence—see Fernow (1911). Fernow himself characterizes his
successor, Pinchot, as “young, ambitious, aggressive, with some knowledge of forestry acquired in Europe
and with influential connections and a large fortune...” (Ibid. p. 487).
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forward into the “problems” and the conflicts of conservation at the time; those ideas,

in turn, played out differently indifferent contexts. Muir’s celebration of wilderness, for

instance, would be powerfully resurrected in the Wilderness Act of 1964 and, implicitly, in

the Endangered Species Act of 1973 (see again chapter 6); Pinchot’s “right use” outlook

decisively won out in the context of forest management—and also in the case of Hetch

Hetchy Valley, which Pinchot sympathized with protecting but ultimately agued should be

dammed.13 The larger point is that what matters for explaining institutional change is not

meaning per se, but the ways those meanings enter into conflicts and then into settlements—

that is, how ideas about “what is the matter” manifest within individual and collective efforts

to remake and reconfigure patterns of practice in new or alternative ways.14

Fourth and finally, even if settlement outcomes are not prefigured by context, larger-

scale historical, cultural, and organizational settings absolutely do “bias” conflict settlements

in particular directions and also help to organize how conflicts develop and settlements un-

fold through time in the first place. If we thought of settlements to social conflicts as

purely stochastic, in other words, these context-specific features—in this study, broad-based

pushes for de-bureaucratization, environmental activism, historically- and culturally-specific

13Pinchot and Muir met in 1907 to discuss the issue, but Muir was apparently unable to persuade Pinchot
of the importance of protecting the valley. Pinchot was called before Congress to testify on the issue in
1913; he argued there that “Injury to Hetch Hetchy by substituting a lake for the present swampy shore of
the valley... is altogether unimportant when compared with the benefits to be derived from the reservoir.”
(Miller 2001, p. 140).

14Think of efforts to redefine marriage, the emergence of ecological offsetting, peasant revolts, and the rise
of human resource departments as widely divergent examples of such dynamics. In each case, (pushes for)
institutional changes have fundamental links to social conflicts that link back to social “problems” deeply
imbued with social meaning: the exclusionary nature of traditional marriage; ecological harm wrought by
economic development; the oppression and exploitation of a class of people by elites; and the “problem” of
employment discrimination and efforts to manage liabilities related to it—notwithstanding the ways that
specific institutional forms as settlements then diffuse and become isomorphic with other institutional forms
(on this last point see e.g. DiMaggio and Powell (1983) in general and Dobbin and Sutton (1998) in the
context of human resource departments in particular). Meanings associated with social relationships matter
tremendously in all these cases, but what the crucial point for theorizing institutional change is how those
meanings enter into the conflicts that shift patterns of practice.
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conceptualizations of nature and so on—would channel conflicts and settlements in particu-

lar directions: they would not determine an outcome, but they would make one distribution

of “settlements”—or one trajectory of institutional change—more probable than another

(see again figure 4.12). So to be more concrete, the push for stronger and more authorita-

tive enforcement of nature protection provisions in the United States and Germany in the

1990s and 2000s, driven largely by judicial activism in the former country and local-level

politics in the latter, did not absolutely prevent more completely voluntary or “private”

forms of ecological offsetting from emerging in either national context, but that author-

itative push absolutely did make conflict settlements that tended in non-state and more

purely “economic” directions much less likely. Likewise, the concomitant push for adminis-

trative liberalization, de-bureaucratization, and public austerity did not absolutely foreclose

on the emergence of state-led command-and-control institutional configurations, but this

economically-oriented push absolutely did make conflict settlements that tended in more

purely “authoritative” directions much less likely. To reiterate: context did not prefigure

the institutional outcomes we observe, but it absolutely did constrain the set of settlements

readily “available” to individual actors pushing for change.

Putting Determinism and Functionalism to Rest

Some readers may recognize an affinity between the arguments I have outlined above and

in the previous chapters and the half-century old claims of “structural contingency theory,”

which which played a dominant role organizational theory in post-war American sociology.15

This broadly structural-functionalist approach to explaining organizational form and change

essentially holds that the leaders who manage organizations strategically adapt—and are es-

15See e.g. Stinchcombe and March (1965), D. T. Hall and R. Mansfield (1971), J. Child (1972), J. Child
(1977), Lawrence and Lorsch (1986 [1967]), Pfeffer and Salancik (2003 [1978]), and Perrow (2013 [1965]).
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sentially “forced” to “fit”—the organizations they manage within the external constraints

imposed by the environment they are embedded within. Organizational form, in short, is

“contingent” on organizational context or (social-historical) “environment.” In its stronger

variants, this argument can be understood as almost determinist. As the economist and

organizational theorist Georg Schreyögg summarizes in a critical review, “the [social] envi-

ronment imposes such a high degree of constraint upon the people creating or developing

the structure of an organization that they cannot but adapt the structure accordingly. [...]

Therefore environments select organizations which match themselves, as with the natural

selection model.”16 Ecological offsetting, in this view, is effectively prefigured by the en-

vironment it emerges from—basically, one characterized by the concomitant unfolding of a

politics of de-bureaucratization and liberalization, on the one hand, and pushes for more

stringent environmental enforcement, on the other.

My account both draws on and also substantially departs from this way of understand-

ing the emergence and development of new organizational forms and institutions. Very much

in line with contingency theory and “resource dependence”17 perspectives in organizational

studies, I absolutely understand bureaucrats and other actors working to settle conflicts as

operating in highly constrained political and historical conditions. As Marx famously sum-

marized at the start of the 18th Brumaire, “Men make their own history, but they do not

make it just as they please; they do not make it under circumstances chosen by themselves,

but under circumstances directly encountered, given, and transmitted from the past.”18

Context matters, in short; it constrains action. The organizational forms and institutional

morphologies that individuals create bear the markings of their historical milieus. One would

be hard pressed to find a social scientist who disagrees with the claim that organizational

16Schreyögg (1980, p. 307)
17Pfeffer and Salancik (2003 [1978])
18Marx (2000, p. 329)
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forms and institutions are at least partly contingent on these social contexts.

On the other hand, in line with the autonomy implied by Marx’s quip but equally

inspired by the myopic and muddled patterns of action observed by Charles Lindblom,19

I emphatically do not see most actors—mostly environmental bureaucrats in my case—as

especially perceptive, astute, prescient, or otherwise aware of the character or the nature of

the broader historical “circumstances” or organizational “environment” they find themselves

embedded within. They, like all of us, are fish in water, who mostly struggle to appreciate

the significance of the social-historical conditions that so totally envelop them. As a result,

their “strategic choices”20 for reforming institutions, to the extent that such choices can

be understood as strategic at all, are mostly focused on immediate concerns and problems

of generally limited scope—that, and observations of peers in other contexts who may be

confronting similar problems and conflicts and who may—or may not—have access to other

preexisting sets of practice—other institutions—useful or otherwise understood as “appro-

priate” for addressing a given challenge or settling a given conflict. (And here enter the

standard mechanisms of isomorphic diffusion well understood by institutional theorists in

sociology: once a settlement is reached, or as it is being fashioned, actors begin to copy each

other, particular practices become mandated e.g. by law, and otherwise become normatively

expected in particular contexts.21)

The point is, in the vast majority of cases it seems unrealistic to assume that actors

strategically adapt organizational or institutional changes to “fit” the environment. Why?

Because they likely do not even know or understand what “the (social-historical) environ-

ment” is! An analogy to Harrison White’s sociological understanding of markets is helpful

19Lindblom (1959)
20J. Child (1972)
21DiMaggio and Powell (1983)

283



Of Bureactivists and Entrepreneurs

here.22 White suggested that actually existing markets do not, in fact, emerge out of inter-

sections of “supplies” of goods produced with some sort of perceptible “demand” for those

goods. He saw this as completely unrealistic: “demand,” White pointed out, is a theoretical

construct; firms can neither see it nor can consumers even really articulate it—not to men-

tion that in a consumer society filled with advertising and Veblen goods (goods that confer

status beyond fulfilling some sort of basic “need”23), demand is itself often endogenous to

supply. Instead, White argued, all a firm can really observe is “revenue received for volume

shipped”—that is, price per unit as a function of total volume—and can often estimate or

even directly know similar information for peer firms. As a result, White argued, markets

in fact emerge from “specific cliques of firms... who evolve [stable] roles from observing

each other’s behavior”—from firms “muddling through,” as Lindblom might have put it,

the problem of trying to figure out how much to make and for what amount to sell it.24

And so it is with institutional emergence and change more broadly. Outlining

the broader social-contextual “circumstances” or the “environment” that channels institu-

tional change in particular directions may be theoretically and analytically useful—indeed,

essential—to a social scientist working to explain the past, but these factors are nearly im-

possible for real actors struggling with real conflicts and problems in real time to accurately

and holistically perceive—just as firms cannot actually “see” the theoretical construct nor-

mally referred to as “demand” in a market economy. (Nor, for that matter, can consumers

or buyers reliably perceive total market “supply.”) Even social scientists—this one very

much included—have trouble perceiving the “circumstances” of a given historical moment;

if this were simple, and if organizational and institutional forms really did directly follow

from these circumstances, as a strong form of contingency theory suggests, then predicting

22H. White (1981)
23Veblen (2009)
24H. White (1981, p. 518)
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the social-institutional future would be relatively easy!

But of course easy it is not. And so rather than elegantly adapting patterns of prac-

tice or organizational forms to match social-historical context, bureaucrats and other actors

“muddle through” and develop settlements to the conflicts and the “problems” they en-

counter in their day-to-day work, doing the best they can (or at least what they can) in

the context they are embedded within. Any given shift in practice—that is, any given in-

stitutional settlement that develops as a result of a conflict or challenge to extant ways of

doing things—may or may not “fit” the historical and organizational environment more

aptly—this is in no way given or assumed.

But settlements that chafe against larger-scale, macro-historical and social-contextual

trends will likely evoke more conflict and require more mobilization to sustain than set-

tlements generally consonant with dominant configurations of power, politics, culture, and

ideology in a specific time and place. Imagine, for instance, environmental bureaucrats in the

United States and Germany pushing for voluntary nature protection schemes in the 1990s,

which would have “made sense” given administrative problems with staffing and shrinking

budgets, not to mention pressure from pro-growth advocates eager to accelerate building

and land development. Sustaining an institutional settlement of this sort, however, would

have been very challenging given the legal advocacy (in the United States) and citizen de-

mands for urban and ex-urban “greening” (in Germany) that created conditions favorable to

expansions of authoritative state control over human relationships with nature. Bureaucrats

in these two nation-states did not strategically expand authoritative protections of nature

to “match” the social-historical environment; they reconfigured patterns of regulatory prac-

tice in light of political-ecological pressure from citizens and advocacy groups, which itself

favored settlements to these conflicts that expanded authoritative regulatory power.
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This subtle departure from classic contingency theory is crucial: it moves us from

a functionalist teleology (actors strategically adapt practice to suit the social-contextual

environment, or worse, environment determines action) to an iterative and logically sound

theory of institutional change (actors haphazardly and myopically try to “settle” relatively

immediate problems and conflicts, where some settlements are more likely than others in a

given social-historical context). New institutions do not develop out of “need” but out of

contention; they are not selected for because they “work” but because they (temporarily)

resolve conflict or (imperfectly) address “problems” actors perceive in their milieus—only to

reveal new “problems” and conflicts in a next round of contention. Individually-innovated

and negotiated settlements are, of course, central to these dynamics: people animate the

process.

Institutional Change in Bureaucracy

But what of institutional change within a bureaucracy? Setting aside “larger” constraints

on individual action imposed by history, ideology, culture, or the general organizational

architecture of the state, bureaucracy itself is often understood as antithetical to change.

Indeed, of all agents in modern states—and modern life as a whole, perhaps—it would seem

to be the bureaucrat who most lacks the ability to act autonomously and to drive ahead

institutional change. As Max Weber put it, “in the great majority of cases he is only a small

cog in a ceaselessly moving mechanism which prescribes to him an essentially fix route of

march.”25 Or, as the economist Ludwig Von Mises argued, “Nobody can be at the same time

a bureaucrat and an innovator. Progress is precisely that which the rules and regulations

do not foresee; it is necessarily outside the field of bureaucratic activities.”26 How, then,

25M. Weber (1978, p. 988)
26Quoted from Blau (1972 [1955], p. 231)
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did the environmental bureaucrats I have referenced throughout help to create ecological

offsetting in the United States and Germany?

The starting point for any answer has to be that on this particular point, Weber

and von Mises were emphatically wrong—and, indeed, that most popular accounts badly

overstate the rigidity of bureaucracy.27 In fact, social scientists have known for at least a

half-century that bureaucracies are far more plastic than is commonly assumed, and that

bureaucrats within them can in fact be epicenters of both large- and small-scale change.

In his seminal 1955 ethnography of two U.S. public agencies, for instance, sociologist Peter

Blau found that “there was no rigid opposition to internal change” in the offices he studied,

and that “far from having become alienated from the change-generating objectives of the

organization, agents actually advocated new policies that would extend these objectives.”28

In fact, Blau argues that “bureaucratic conditions generated favorable attitudes towards

change” (emphasis added), not disenchanted ones.29 In a similarly classic study, this time of

the Tennessee Valley Authority, Philip Selznik argues that although actors are constrained

within bureaucracies, individual-level action ultimately means that these organizations are at

the root “adaptive social structure[s]” shaped by both “the spontaneous efforts of individuals

27Interestingly, Weber seems to have understood the autonomy and power of bureaucrats even as he
made this claim; see e.g. M. Weber (1978, pp. 990-994). Separately, I would speculate that most popular
understandings of bureaucracy as necessarily rigid and non-innovative arise from mistaking “inefficiency”
and complexity for rigidity. In fact, the complex procedures and maddening circularities of bureaucracies
are often exactly the result of innovations and invention processes, albeit ones that may not—and that
may not be intended to—“streamline” administrative processes. We might further add to this a general
under-appreciation for how incredibly efficient bureaucracies really are. Consider, for example, the task of
collecting taxes from every working individual in the United States every year (around 140 million people in
2010). This is a monumental administrative task, and one that many actors intentionally attempt to avoid
and thwart. Still, the Internal Revenue Service collected about 84% of “true tax liability” in the years 2008-
2010. The majority of the uncollected liability (another 14% of true liability, which would bring the total to
around 98%) stems from underreporting of individual income and self-employment tax—that is, individuals
(not corporations) intentionally or unintentionally misrepresenting their incomes. See IRS (2016). The
vast majority of the IRS’s collection “failures,” in other words, are likely connected to intentional acts of
deception or willful ignorance—not simple administrative incompetence.

28Blau (1972 [1955], p. 232)
29Ibid., p. 246.
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and subgroups to control the conditions of their existence” within the bureaucracy, and

also by the external pressure of interest groups, which, for example, “gradually altered a

significant aspect of [the TVA’s] character as a conservation agency.”30

Political scientist Dan Carpenter extends this interest group argument considerably,

showing how late nineteenth and early twentieth century organizational and policy inno-

vations by the likes of the Post Office and the Department of Agriculture (USDA) were

supported by broad-based and cross-cutting coalitions in civil society “nursed and main-

tained not by elected politicians but by middle-level bureaucrats” (emphasis added), who

successfully changed policy relatively independently of elected leaders, industry advocates,

or movement organizations.31 This has direct implications for U.S. environmental politics

and history: as Carpenter puts it, bureaucrats like the aforementioned Gifford Pinchot and

his predecessor Bernhard Fernow transformed the Forestry Division of the USDA “from a

botany outfit to the central node in American forest conservation” (emphasis added); these

actors had more enthusiasm—and more organizational wherewithal, in the form of “hun-

dreds of employees who shared their policy aims”—for making change than either politicians

or civil society groups.32 Political scientist Francis Rourke makes an even bolder claim: “it

is no exaggeration,” he writes, “to say that public bureaucracy has been a revolutionary

force in American society insofar as it has provided a channel through which submerged

groups could use the powers of government to enhance their power”33—a different claim

than showcasing bureaucrats themselves as change agents, as Carpenter does, but nonethe-

less indicative of the central role that bureaucracy can play in driving institutional and

policy change.

30Selznick (1966 [1949], pp. 251, 263)
31Carpenter (2001, p. 365); for related arguments, see also Rourke (1984) and Amenta (1998).
32Ibid., pp. 209-10.
33Rourke (1984, p. 177)

288



Institutional Change in Bureaucracy

The examples of bureaucrats as loci of institutional change go on. Of special rele-

vance to this study is political scientist Brian Cook’s account of the bureaucratically-driven

innovation of the U.S. EPA’s market-oriented emission’s trading program in the 1980s, a

precursor to now globally widespread carbon-based cap-and-trade schemes. In a remarkable

example of the resilience of the idea that bureaucracies are intransigent social structures,

Cook (perhaps not unfairly) concludes that “nothing in [his] study contradicts the widely

accepted conclusion that bureaucratic organizations are extremely difficult entities in which

to effect change”—even as he also argues just pages earlier that “the evidence is persuasive

that the regulatory reform movement has made a lasting impact on the ways in which the

Environmental Protection Agency goes about it’s business” and that reformers—bureaucrats

within the agency itself—“have etched their mark on EPA regulatory policy, organizational

structure, and the internal decision-making process of the agency” (emphasis added).34 In-

deed, Cook’s entire account is about the ways that agency staff, especially those working

in the Carter administration in the late 1970s, incrementally, recursively, and most of all

successfully drove the development of what we would now identify as a market-oriented cap-

and-trade system for regulating emissions.35 Of course Cook could not know in 1988, when

his study was published, how influential the cap-and-trade idea would become around the

world, but his is a remarkable example of bureaucratically driven institutional change—and

of the emergence of a command-and-commodify regulatory institution, no less.

Social movement scholars and political sociologists have also turned their eyes towards

bureaucracies, change driven by bureaucrats, and the power of bureaucrats to thwart change.

Lee Ann Banaszak, for instance, shows how bureaucrats used “insider” backchannels and

34B. J. Cook (1988, pp. 138, 133). Cook highlights in particular the role of William Drayton, an assis-
tant administrator for planning and management who lobbied especially hard from within the agency for
economically-oriented regulatory approaches. See pp. 69-71.

35Ibid., esp. pp. 64-83.
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also more conventional “outsider” protest tactics to push ahead the goals of the women’s

movement at least partly from within the U.S. federal bureaucracy.36 Mary Katzenstein

documents the ways that even deeply hierarchal organizations like the military are not im-

mune to activist pressures from within, for instance, in the form of rank-and-file soldiers

and low-level officers pushing for gender equality in the armed forces.37 Rebecca Abers and

Luciana Tatagiba show how former activists recruited into public bureaucracies in Brazil

delicately maneuvered between the demands of opposing interest groups—including their

own movement constituents—to advance their policy goals.38 Inspired by Michael Lipsky’s

foundational study of “street-level bureaucrats,” a wide range of scholars have shown how

rank-and-file, on-the-ground bureaucrats use their professional discretion to do things like

ration scarce resources, manage caseloads, and, of course, make discretionary judgments

about the enforcement of environmental protection and law itself.39 In a rather different

but equally telling study, Ching Kwan Lee and Yonghong Zhang show how “grassroots

officials”—street-level bureaucrats, in essence—sustain the “microfoundations” of authori-

tarian rule in China by entering into a bargaining processes and legal-bureaucratic games

with protestors, within which street-level bureaucrats have recourse to cash payments and

other material benefits to “buy stability” at their discretion, and can also channel protestors

into a wide variety of legal-bureaucratic procedures (e.g. mediation vs. litigation) to slow

down, fragment, and otherwise undermine protest.40 And Jill Lindsey Harrison has very

recently shown how bureaucrats within the U.S. Environmental Protection Agency have

used their authority and their own “ecologically” conceived understandings of the Agency’s

36Banaszak (2010)
37Katzenstein (1998)
38Abers and Tatagiba (2015)
39Fineman (1998), Rogers-Dillon and Skrentny (1999), Lipsky (2010 [1980]), and Sevä and Jagers (2013)
40Lee and Zhang (2013, esp. pp. 1484-1500)
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mission to stymie the EPA’s own environmental justice initiatives.41

Organizational Resources for Change: The Bureaucratic Toolkit

Contrary to the Weberian imagery of a “cog” in a machine, then, bureaucrats can be im-

portant and central agents of institutional and policy change—or equally, creative and au-

tonomous agents of “stability maintenance.”42 In fact, bureaucrats’ positions within com-

plex systems of public administration give them access to unique structural-organizational

resources that may actually advantage them as relatively autonomous change agents. I high-

light four of these structural-organizational resources in particular, which I collectively label

the “bureaucratic toolkit” for effecting institutional change—or, in principle, for thwarting

it.

First and as is widely appreciated, bureaucrats have substantial levels of discretion:

they have considerable latitude to determine, as Lipsky puts it, “the nature, amount, and

quality of benefits and sanctions provided by their agencies.”43 This discretionary authority

is “vast” indeed,44 but as is less-often articulated by scholars of bureaucracy and bureaucrats,

this discretion in fact works at two distinct levels. Many scholars45 focus on what I will call

the “space of practice,” which exists in the discretionary gap between “law” or “policy”

on the one hand, and “street-level” or organizational (e.g. agency- or firm-level) practice,

on the other hand (figure 7.1). Now well-institutionalized corporate responses to equal

opportunity employment laws and other employee protections in the United States, for

example, originally developed within the gap between ambiguous legal principles of “anti-

41Harrison (2017)
42Lee and Zhang (2013, p. 1483).
43Lipsky (2010 [1980], p. 13); see also Aberbach et al. (1981), Dyson (1992), and Rogers-Dillon and

Skrentny (1999).
44Rourke (1984, p. 39)
45E.g. Blau (1972 [1955]), Fineman (1998), Rogers-Dillon and Skrentny (1999), Lipsky (2010 [1980]),

Abers and Tatagiba (2015), and Harrison (2017)
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discrimination” and the much more practical matter of firms actually complying with that

“fuzzy” legal principle in practice.46 In the context of environmental regulation, as probably

in many other permitting and enforcement situations, street-level bureaucrats use their

discretion to decide how “tough” to be and how and when to cajole compliance, when to

offer advice for how to do so, and to generate informal lists of “good” and “bad” actors with

“appropriate” levels of deference and scrutiny applied to each.47

But discretion also operates at a second and distinct analytical level in public bureau-

cracies. In noting the gap between “law” or “policy” on the one hand, and “practice,” on the

other, we implicitly conflate legislation with regulation or “rule-making.” This analytical

move robs bureaucrats of their roles as political actors who themselves craft formal law at the

level of legal regulations (Rechtsverordnung in Germany) as well as non-legally biding policy

“guidance” or guidelines (e.g.Verwaltungsvorschriften in Germany).48 Bureaucrats play an

absolutely crucial role in this work of translating “law” into “policy,” to say nothing of the

above discussed and analytically distinct discretionary gap between policy and practice. For

instance, in the United States, no federal statute works “directly”; it is always translated

into a series of much more detailed and complex “rules” and “regulations,” policy guidance

documents, and even more informal handbooks (like the Section 7 consultation handbook for

the Endangered Species Act; see chapter 6) that street level bureaucrats then use to actually

implement the law in the space of practice. Things work slightly differently in Germany;

there, article 80 of the German Basic Law explicitly states that “the content, purpose and

scope of the authority conferred” by a legislative statute “shall be specified in the law” itself,

making it more difficult than in the United States for a democratically elected legislature

46Edelman (1992), Dobbin and Sutton (1998), and Edelman et al. (1999)
47Fineman (1998)
48Aberbach et al. (1981), Moe (1989), Rose-Ackerman (1995), and Pünder (2013)
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to delegate de facto legislative authority to unelected bureaucrats.49 But even in Germany,

sub-legislative rule-making and regulation driven by bureaucrats is ubiquitous. By one esti-

mate, West Germany enacted 12,639 regulations (Verordnung, independent of “laws” passed

by the legislature) between 1949 and 1987, or around one per day for 38 years.50 More re-

cently, a member of the libertarian-leaning Free Democratic Party lamented to the federal

parliament (Bundestag) that over 1,400 Verordnung were issued in the legislative session

spanning 1998 to 2002—again, about one regulation per day.51 Presumably, both of these

counts are at federal levels alone and do not include the countless further regulations issued

at lower levels of government.

So translating statutes into administrative law that in turn guides day-to-day practice

is itself one of the central tasks of bureaucracies and bureaucrats. This second discretionary

gap between statutory law, on the one hand, and administrative regulation and policy, on

the other, creates a vast (and, for sociologists, understudied) arena of policymaking and

contentious politics within what I call the “space of regulation” (see again figure 7.1). In-

stitutional changes in this space prove important to the development of market-oriented

ecological offsetting time and again. U.S. EPA and U.S. Army Corps of Engineers bureau-

crats, for instance, not elected legislators, were the agents of the state who crafted the

2008 “Mitigation Rule” that formalizes and legally codifies wetland mitigation banking in

the United States.52 U.S. Fish and Wildlife Service bureaucrats did the same for the 2016

rule that (finally) formalized species conservation banking as policy in the same way.53 In

Germany, local-level bureaucrats like Gerhart Weissman of chapter 3 drafted the local-level

49On the delegation of regulatory authority to the bureaucracy in Germany, see Rose-Ackerman (1995),
Pünder (2009), and Pünder (2013). On the increasing delegation of legislative authority to bureaucrats in
the United States, see Levi-Faur (2010) and Morgan and A. L. Campbell (2011).

50Rose-Ackerman (1995, p. 57)
51Gerhardt (2003)
52M. Robertson (2010) and M. M. Robertson and Wainwright (2013)
53See e.g. 81 FR 95316.
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Figure 7.1: Two primary discretionary gaps and related “spaces” for innovation and institutional
change in bureaucracies.

(county) Verordnung that formally established a system of eco-accounting and a market

in eco-points in their jurisdictions. Several of the senior state-level (Land) bureaucrats in

state ministries of environment I met with had helped to write similar regulations for eco-

accounts at the state level, or had helped to craft the ecological assessment schemes used to

quantify units of ecological harm and improvement in eco-points. Crucially, in neither the

United States nor in Germany was the idea of market-oriented ecological offsetting formally

legislated into existence. In both countries, these novel institutions emerged almost entirely

from conflicts and settlements that unfolded within and weaved their way through the dis-

cretionary spaces of regulation and of practice within the bureaucracy. Bureaucrats, not

legislators, crafted the formal-legal “policies” that support these command-and-commodify

regulatory institutions.

Bureaucratic discretion, however, at whatever level, also operates in conjunction with

at least three other organizational “resources” for effecting change. First, as professional

masters of intricate systems of public administration (at least once several years of experience
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are acquired), bureaucrats enjoy considerable technocratic autonomy.54 This is the ability

to act with relative independence given highly technical knowledge and expertise—expertise

that others mostly lack. As Weber put it, “the political ‘master always finds himself, vis-à-vis

the trained official, in the position of dilettante facing the expert.”55 This kind of expertise

is central to the ability of bureaucrats to make change; it is in some ways analogous to

the structural advantage that highly skilled workers have relative to unskilled ones in the

workforce. Environmental bureaucrats derive such power from two sources in particular:

a deep familiarity with the intricacy and the complexity of modern public administration

itself, like all other bureaucrats; and claims to the authority of environmental science and

biology more generally, which often guides their action and is more specific to their particular

work.56

Second, the intricate division and delegation of authority in modern states also means

bureaucrats usually have fairly complete jurisdictional authority.57 This refers to the rela-

tively unitary and autonomous power that bureaucrats have over the specific substantive,

administrative, and geographic domains they oversee (figure 7.2). These multidimensional

divisions of authority combined with bureaucratic discretion mean that any given regulation

or rule passed down “from above” in fact filters through a complex system of administrative

jurisdictions where bureaucrats working in different geographic regions at different levels

of law with different substantive concerns have either de jure (e.g. in the delegated federal

structure of Germany) or de facto (e.g. in the divided federal structure of the United States)

autonomy to make and enforce rules as they see fit in thier particular jurisdictional domain.

54Rourke (1984), Moe (1989), and Weale (1992)
55M. Weber (1978, p. 991) By “political ‘master’” Weber meant the formal center of political power, be

that “the people” embowered by way of direct democracy, an elected legislature, a president, a monarch,
etc.

56M. M. Robertson (2006) and Lave (2012b)
57M. Weber (1978) and Lipsky (2010 [1980])
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Resource constraints that prevent higher-level monitoring (i.e. regulation of the regulators)

and lax legislative oversight more generally further cements the authority of bureaucrats

within their own jurisdictions.58

Finally, as executive agents of the state, bureaucrats have unique recourse to the le-

gitimacy and the authority of the law to support their actions. In the space of practice,

as Stephen Fineman puts it, “what environmental regulators do and assert [on the ground]

effectively becomes agency policy, and the nature and extent of environmental protection is

formed by this process.”59 Likewise, in the space of regulation, what bureaucrats formally

codify as a “rule” or “regulation” (Verordnung) not only effectively becomes agency policy,

but really does carry the full force of formal and binding administrative law. This fourth

organizational resource is distinctive: administrative agents of all sorts, from managers in

private firms to school principals have discretion, may have some level of technocratic auton-

omy, and might also enjoy jurisdictional authority. Most actors in complex organizations,

however, do not have the full force of the law and the legitimate authority of the state at

their backs. This source of legitimacy and power is uniquely available to public bureau-

crats, and in particular, to the subset of bureaucrats called “regulators”—those whose job

is explicitly about interpreting and enforcing the law on a day-to-day basis.

Ecological Bureactivism

So how did bureaucrats in the United States and Germany use the bureaucratic toolkit—

discretion (at two levels), technocratic autonomy, jurisdictional authority, and the legitimate

authority of the state—to support the development of ecological offsetting in each country?

58Rogers-Dillon and Skrentny (1999) and Lipsky (2010 [1980])
59Fineman (1998, p. 970)
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Figure 7.2: Three primary dimensions of jurisdictional division in public bureaucracies. Each indi-
vidual cube represents a specific area of jurisdictional authority; labeled divisions (e.g. northwest,
northeast, etc., or federal, state, local, etc.) along each dimension are for illustrative purposes only.
How authority moves “through” and between these jurisdictions within a bureaucracy depends on
the structure of the state. In delegated federal systems (e.g. Germany), formal authority may move
vertically, between levels of government, rather seamlessly, but may not move very well laterally,
between jurisdictional units at the same level of government (e.g. within the “local” level). In di-
vided federal systems (e.g. the U.S.) formal authority may not move very smoothly between levels
of government since each are relatively autonomous, but may move relatively seamlessly between
jurisdictional units at a given level of government.
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Ecological Commitments

To begin with, bureaucratic supporters of ecological offsetting believed in the ecological su-

periority of this regulatory approach. It is crucial to reiterate that for these bureaucrats,

the “market” dimension of these institutions was either mostly incidental (in the United

States) or irrelevant (in Germany) in the early 1990s. For “insider” activist bureaucrats—

bureactivists, for short—like Wolfgang in Landau, pushing for institutional changes like

off-site (spatially and temporally decoupled) offsetting was centrally about addressing ad-

ministrative conflicts (mandates to step up nature protection in the face of simultaneous

pushes to accelerate economic growth) while also improving ecological outcomes. This shift

in practice was not aimed explicitly at building a “market.” The goal, as Wolfgang put it,

was “to develop our city and to protect nature.” Or, as Thomas Grüne put it in chapter

6, to make planning cheaper “when your first goal is to build up a city” while also allowing

nature to “develop before it is destroyed [someplace else] because of an impact.” The focus

here is on administrative “problems” caused at their root by conflicts between economy and

ecology—not fabricating markets in nature per se.

The potential ecological benefits of moving towards an economy in nature, though, if

not a market (see again chapter 3), were decisive for bureactivists. For one thing, environ-

mental bureaucrats were facing pressure from local citizens (in Germany) and environmental

advocacy groups (in the United States) to more deeply “ecologize”—or at least to “green”—

regulatory practice. Recall the historical context from chapter 5: up to the mid-1990s in

both countries, mandates for offsets were spotty and lackluster; bureaucrats in both Ger-

many and the United States knew that extant nature protection policy as it related to land

development was in dire need of improvement. Worse, ecological improvements that did

happen—mostly so-called “on-site” compensation, which were small, one-off ecological off-
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sets in and around construction sites—performed terribly in ecological terms. Indeed, most

the aforementioned studies that demonstrate the low ecological performance of ecological

offsetting generally focus on these on-site, small-scale offsets.60 As the U.S. Army Corps

of Engineers put it in 1994, “on-site mitigation has a dismal record.”61 Elliot Andrews, a

former regulator with the U.S. Fish and Wildlife Service who played a crucial role in the

early development of species conservation banking, explained the feeling of the time:

We couldn’t stop the majority of projects. So in the 90s the term we used to use

was—and I remember using this all the time—people, we’d all say to each other,

“We are winning the battles, but we’re losing the war.” So we might be able

to stop a small project or we may stop a large one, but then all of a sudden all

these little guys [development projects] were happening. And remember I was

talking about [habitat] fragmentation? We were losing the whole by the little.

We were getting nothing in return. The mitigation [offsetting] we were getting

was really bad. [...] I would get half an acre of something here surrounded by

development. It just wasn’t working (3/23/12).

This poor ecological performance was in part the reason for citizen pressure (in Ger-

many) and legal-ecological advocacy (in the United States) in the first place. But these

ecological failures also cut against the environmental ethos of many environmentally com-

mitted bureactavists themselves. It may not be an exaggeration to argue that many of

these civil servants took failures to protect nature personally. You could almost hear the

exasperation and disappointment in the voice of Gerhart Weissman of chapter 3 when he

explained to me that part of his motivation for creating a system of eco-accounting in his

county what that,

60e.g. National Research Council (2001), Ambrose et al. (2007), and Tischew et al. (2010)
61Environmental Law Institute (1994, p. 25)

299



Of Bureactivists and Entrepreneurs

I have always seen nature being harmed. [...] And... people looked away. It’s

a culture of looking away, as I call it. Normally, nature lost. [...] If they

want to build a highway, it must be built—quick. People want to use it. And

[the developer or agency says,] “Now, how to find the compensation quickly?

Umm—ah-ha! Let’s say this one! [Whispers:] Although everyone knows it isn’t

really good—it won’t work.” So they look away without knowing all the impacts

(2/16/16).

Gerhart’s frustration with this slow harm to nature, which is indicative of the feel-

ings of nearly every environmental bureaucrat I spoke with on both sides of the Atlantic,

is understandable. A commitment to “the environment,” after all, is a foundational part

of becoming an environmental regulator or a landscape planner in the first place. I con-

ducted formal interviews with 103 individuals in the United States and Germany; of the

bureaucrats that I spoke to in particular, 100% (26 informants) in Germany working inside

the environmental bureaucracy had training as foresters, landscape planners, environmental

planners, or a related field. In the United States, 96% (27/28) of environmental bureaucrats

had training in forestry, biology, or some other environmental science (the one exception

was trained as a lawyer). At least five of the six regulators in the U.S. bureaucratic office I

worked in part-time had advanced degrees in environmental fields; at least two supervisors

in a higher-level office held doctorates in environmental science and policy-related fields.62

62It is worth noting that these educational patterns hold for bureaucrats more generally, in environmental
departments, across agencies, and across nations. What may be the most comprehensive cross-national
survey of public bureaucrats ever conducted found that 100% and 99% of high-level bureaucrats in the
United States and Germany, respectively, attended university, compared to 90% and 67% for members of
parliament and 26% and 4% for the general population (Aberbach et al. 1981). (This data is old: it dates
to the late 1960s and early 1970s.) In December 2016, 84% of all U.S. Environmental Protection Agency
personnel had a bachelors degree or higher, and 41% had a masters degree or higher. Respective figures
for employees of the U.S. Fish and Wildlife Service were 73% and 32% (source: U.S. Office of Personnel
Management). For comparison, 30% the United States population had a bachelors degree or higher in 2015,
and 11% had a graduate degree or professional degree (source: U.S. Census).

300



Ecological Bureactivism

In short, as is the case for white-collar professions more broadly, a strong selection

effect works on environmental bureaucrats: as a result of both educational criteria and hir-

ing requirements for substantive ecological expertise, environmental bureaucrats are mostly

committed, scientifically-oriented environmental advocates.63 On at least three separate

occasions, German bureaucrats interrupted our conversations to silently listen to bird calls

audible in the distance outside of their offices while we spoke. As noted in chapter 6, while

accompanying environmental regulators in the United States on their visits to ecological

field sites, I was routinely asked about how well I “knew my plants” for purposes of assess-

ing where development could be limited, judging how robust ecosystems were, and making

“best professional judgements” of where development would or would not cause ecological

harm to protected “resources.”64

These same “green” predilections meant that the touted ecological and environmental

benefits of offsetting became rallying points for committed pro-ecological offsetting bure-

activists on both sides of the Atlantic. Chief among these ecological claims was the idea

that larger-scale offsetting sites in the form of “banks” (in the United States) or centrally

planned eco-accounts and “pools” (in Germany) offered substantial ecological benefits rel-

ative to piecemeal, fragmented, and on-site compensation—particularly if offsets could be

integrated into larger scale landscape planning processes. As Rob, an American bureactivist

put it to me,

63Abbott (1988) is the classic source on professions, of course, but his is an account of professions per se,
and thus how individual professionals (e.g. environmental bureaucrats) are in some ways “made” by the
professions, including, as I point out here, by way of the academic knowledge they have to acquire to enter
into the profession in the first place (Ibid. pp. 52-57). To this insight I add this further speculation: that the
sorts of people who select into a profession also has a separate effect on the profession itself. Environmental
bureaucrats are a good example. Their scientific bent and environmental ethos is not only made by the
“system of professions,” I suspect, but also by their prior commitments to “the environment” that lead them
to select into their profession in the first place.

64For similar ethnographic findings, see M. M. Robertson (2004), Lave (2012a), and Lave (2012b).
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when we’re talking banks we’re talking usually large tracts of area or very impor-

tant sections of land that are very important to certain species. So it’s planned

conservation, planned management [...] Banking is a tremendous resource in that

capacity (3/9/12).

Or as Lisa, the German state-level regulator introduced in chapter 6, explained:

[With eco-accounting], there are bigger compensation measures—that’s at least

the hope. So in the past you had more little measures that were not connected

to each other and so on, and I think especially through the eco-account there

is the hope that these compensation measures will be better connected to other

biotopes and create better biotopes and [wildlife] corridors and so on. And so,

in total, [these changes provide a] higher quality of nature (3/16/16).

It is important to note that Lisa’s comments are reflected in concrete practice: bureactivists

have integrated these ideas into legally-binding landscape plans in Germnay. The “measure

corridors” in figure 6.2, for example, indicate exactly how German planners and environ-

mental bureaucrats are working to integrate the practice of eco-accounting into larger-scale

planning and nature protection efforts.

The point, though, is not that these claims of ecological superiority are indisputably

true; the environmental-scientific jury is still very much out on whether the touted ecological

benefits of things like species conservation banking or eco-accounting are, in fact, real. As

I have reiterated over and over, the evidence on the effectiveness of ecological offsetting is

rather discouraging so far. But, to the credit of bureactivist believers, this evidence is based

largely on different institutional morphologies, namely on-site and small-scale ecological

restoration work that, in fact, these buractivists were explicitly working to move away from
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by, for example, creating larger-scale ecological compensation sites decoupled in space and

time from ecological impacts. In this area, there is little-to-no published, peer-reviewed field-

level research on the effectiveness of creating such large-scale ecological offsetting projects

or integrating offsets into things like wildlife corridors. I know of no studies that soundly

and explicitly compare the ecological performance of offsetting “pools” or “banks” with

piecemeal or on-site offsets using field-level ecological data.65 Meanwhile, there is at least

some suggestive evidence that larger-scale restoration and offsetting sites might provide

higher levels of ecological function and than smaller-scale and on-site offsets.66

These quasi-scientific, ecologically-oriented arguments resonated with and were heavily

mobilized by environmental bureactivists who promoted (and continue to promote) ecolog-

ical offsetting in their respective countries. To be sure, these were not the same class of

environmentalists sitting in redwood trees to protest logging in northern California in the

1980s and 1990s, or the same as those protesting nuclear power in Germany. But in general,

as individuals, these bureactivists were—and are—deeply concerned about environmental

quality in a world where, to them, growth and harm to nature seemed all but inevitable.

Elliott explained his position almost evangelically, and in terms that could have easily been

voiced by one of his (unknown to him) German compatriots, like Woflgang, Gerhart, or Lisa:

So my response to criticism is, we’re taking a land planning, city planner’s ap-

65The closest example is Ambrose et al. (2007, p. 65), who find that “compensation at mitigation banks
yielded slightly higher, though non-significant average CRAM [California Rapid Assessment Method] scores
than project-specific mitigation,” and call for “a more focused evaluation of banks... designed to compare a
similar number of bank and file-specific projects of similar habitat classes within a particular region,” like
California’s Central Valley. M. M. Robertson and Hayden (2008) is the next closest to such a comparative
study that I have encountered, but this study is, as the authors put it, “historical”—that is, based primarily
on archival administrative, not field-level ecological data. In an illustration of just how great this research
lacuna is, as of this writing, Ambrose et al. (2007) have been cited 26 times and M. M. Robertson and Hayden
(2008) have been cited 73 times; only one of those (English language) studies is an ecological assessment
of offsetting sites: Groebner (2015), a masters thesis showing mixed results completed by a student at
California State University, San Diego in 2015.

66Ambrose et al. (2007) and Moreno-Mateos et al. (2012)
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proach to protecting the environment. And that is, development is going to occur

whether you like it or not in certain areas. And our deed is to get out in front

of it and protect those areas that we know are sustainable in the long-term and

have the ability to succeed. Versus fragmented piecemeal mitigation in which

we’re losing (3/23/12).

Elliott’s commitment to the idea is clear: this is a better ecological way forward in imperfect

world we find ourselves in, he is arguing.

Technocratic Autonomy in the Space of Regulation

With this kind of environmental concern animating their action, and with now-familiar

political-ecological conflicts bearing down on them, pro-ecological offsetting bureactivists

took advantage of their technocratic autonomy to literally reinterpret the law in ways that

supported new patterns of environmental-regulatory practice and that drove ahead insti-

tutional change. Helmut Mayer, a former employee (and bureactivist) in a German state

ministry of environment, recalled a moment of such legal-reinterpretation. He first recounted

dynamics in the 1990s that I have already detailed, and that many German bureaucrats and

partitioners reiterated:

[In the late 1990s] mostly the [local] politicians said, “The [land] area is not

big enough,”—that was under the Federal Building Code. In those early years

it was a real struggle, because the municipalities said, “We don’t have enough

compensation area.” And at that time, you couldn’t... pay... someone else [to

provide] the [offsetting] measures. That was not possible at that time, 17, 18

years ago.
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But, confronted with these challenges, he and his colleagues took advantage of their intri-

cate knowledge of the law and used their discretion within the space of regulation to push

institutionalized patterns of regulatory practice in a new direction:

And so we developed the idea within the ministry to say, “Nowhere is it written

[...] that a building plan has to be only one area—you can have the [compensa-

tion] area here, or in another area, or [pounds table for emphasis] in a neighboring

municipality, an area for [ecological] compensation” (3/7/16).

Helmut is referring here to is the decoupling of ecological offsets from ecological impacts

in space and time—a key shift in practice, as you will recall from chapter 3, necessary to

move from a non-market to a market-oriented ecological offsetting scheme. Note again,

though, that the aim was not to create a market, but merely to allow offsets in different

times and places than impacts in order to address political-ecological conflicts arising out of

a shortage of “compensation land,” as discussed in chapter 6. The mechanism for making

such a regulatory shift was using technocratic authority to reinterpret the law itself—a

reinterpretation, I should add, that corresponded roughly with the legal reforms to the

Federal Building Code in 1998 that explicitly allowed such spatial decoupling.

Pro-ecological offsetting bureactivists made similar discretionary moves in the United

States, and in northern California more specifically. Recall again that despite the fact

that offsetting for harm to endangered species habitat was not allowed per the Section 7

consultation handbook, bureactivists began to argue that offsets were in fact necessary to

avoid “loosing the whole by the little,” as Elliott put it, or to stop a slow “death by a

thousand cuts” as many others described.

Kelly, of chapter 7, implicitly revealed how bureactivists used their technocratic au-

tonomy to make these kinds of discretionary moves in the space of regulation, between
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statutory law, on the one hand, and official regulations and policy, on the other. When I

asked her about her formal-legal authority to require offsets for harm to endangered species,

she confidently replied, “I think we have very clear authority to require off-site—” and then

she pointedly interrupted herself to change her vocabulary—“and I don’t like to use the

word ‘mitigation,’” Kelly continued, “I use the word ‘conservation.’”

This subtle shift in terminology is easy to gloss over, but Kelly is in fact demonstrating

an incredible mastery of the subtleties of U.S. environmental law—a point I, admittedly did

not even appreciate when she first explained this to me. The subtlety is that in legal-

bureaucratic terms in the United States, the word “mitigation”means ecological offsets;

these are what the Section 7 consultation handbook forbids. But “conservation measures”

are allowed under the law. By using her technocratic autonomy to reclassify endangered

species offsets as “conservation measures” rather than “mitigation,” then, Kelly has found

a way to manipulate the law to serve her bureactivist ends—that is, mandating ecological

offsets for harm to endangered species habitat in a way that subverts standard policy—

indeed, standard policy underlined and very clearly contrary to Kelly’s reinterpretation.

She continued:

That’s why we call them “conservation banks.” [...] And this is the language in

the regulations and the statutes—is to conserve the species, and that’s defined

as allowing and enabling a recovery. Is it practicable to conserve the species by

buying credits in a [species conservation] bank? It absolutely is. [...] Can you

conserve the species and still build your project? Yes, you can. You wanna start

opening up your books and tell me that buying [species credits] in a [conserva-

tion] bank is not economically practicable, that’s a whole other bailiwick.... But

we’re not forensic economists. We’re not there to question [a land developer’s]
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economics. We’re there to say, this is a reasonable way to conserve the species

if you’re gonna pave over the habitat (3/23/12).

Natalia, another pro-ecological offsetting bureactivist, this time outside of Califor-

nia, was more explicit about how she understands and exercises this king of technocratic

autonomy within the environmental bureaucracy.67 She explained:

[offsetting is] a tool that is sort of... [pauses] “super statutory”—but can be

easily and intrinsically integrated into our existing [Endangered Species Act]

programs.... Just by having those tools available, we can use what we’re statuto-

rily enabled to do under Section 7 to integrate [offsetting] into our program [...]

and [to] provide federal permittees or federal funding recipients an alternative to

trying to patch bandaids over habitat degradation... (12/22/14).

In short, Natalia is saying, the law does not explicitly say we can mandate offsets—the

practice is “super statutory”—but we can use our technocratic autonomy to roll such practice

into other things the law does clearly authorize. This kind of discretionary legal-interpretive

work in the space of regulation was a central means for bureactivists to move regulatory

practice towards a system of offsetting they saw as ecologically superior.

Jurisdictional Authority in the Space of Practice

Bureactivists also pushed ahead institutional changes in the space of practice, not in the

discretionary gap between law and regulation, but between regulation itself and on-the-

ground implementation of the law, where the policy rubber hits the practice-driven road.

67Also, by the time I spoke with Natalia, I, as a researcher, had zeroed in on the centrality of this
discretionary issue and how bureaucrats use it to drive institutional change, so I was able to ask her even
more pointed and direct questions that got at this dynamic.
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The most consequential arena for the exercise of this kind of “street level” discretion is

in individual-level interactions with land developers (or the environmental consultants who

represent them) when they are seeking permits to build new structures. In essence, in these

situations, land developers propose a project and submit plans to an agency; environmental

regulators review the plans and typically visit the proposed building site (usually with the

land developer or their representative also present); a negotiation of sorts ensues, sometimes

over many months or even years, about what elements of the project are ecologically “okay”

and what needs to be changed to meet legal-environmental requirements. When all is agreed

upon, the environmental regulatory agency issues a permit to the land developer to allow

the proposed project to begin.

Bureaucrats have near total authority over these negotiations within their jurisdiction.

Note again that “jurisdiction” is not synonymous with geography. As indicated in figure

7.2, a bureaucratic jurisdiction also proscribes the substantive focus of a bureaucrat’s work

(e.g. what statute(s) they are charged with enforcing, which is also linked to what agency

or ministry they work within) and the administrative level of their authority (e.g. whether

they are embedded in state or federal or local level government). In a delegated federal

system like Germany, that means that any given land developer seeking approval for a

particular project in a specific geography may have to get permissions from many different

bureaucrats with different substantive jurisdictions (building department, environmental

authority, health and safety department, road department, etc.), but that permissions are

more likely to remain within a single federal level (e.g. county-level), particularly for small-

scale projects. Things work differently in a divided federal system like the United States.

There, the same land developer with a geographically confined project may again have to get

permissions from bureaucrats across many substantive jurisdictions, just like in Germany.
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But where federalism is divided, the land developer is also much more likely to have to

get multiple bureaucratic permissions within a single substantive domain (e.g. endangered

species protection) but across different federated levels. So a local builder in California does

not only have to consult with a county-level lower nature protection authority, for example,

as in Germany. (Indeed, no such authority exists!) Instead, she has to consult with, for

example, Kerry at the U.S. Fish and Wildlife Service who enforces the federal Endnagered

Species Act, and with another environmental bureaucrat at the California Department of

Fish and Wildlife, who operates autonomously at the state-level and enforces seprate state-

level laws.

These distinctive organizational architectures again turn out to be important for un-

derstanding how bureactivists used both their discretion and their jurisdictional authority

to drive ahead institutional change. In particular, this allows for something I call jurisdic-

tional piggybacking : using bureaucratic discretion in the space of practice to make claims

or demands “on the ground” that, in point of fact, fall outside of one’s own jurisdictional

authority, but that fall inside the jurisdictional authority of another actor—particularly

another actor making similar and even overlapping demands but at another administrative

level (e.g. under state rather than federal law or vice versa). Raul, the head of an environ-

mental organization outside of California, explained the basics of this dynamic in the case

of species conservation banking:

[In] California, conservation banking got off the ground because the [state-level]

Department of Fish and Game and the State Endangered Species Act required

compensatory mitigation. And so the U.S. Fish and Wildlife Service has piggy-

backed on that. We [in another state] don’t have that (emphasis added; 2/1/12).

Amy, an environmental consultant in California involved with the early days of species
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conservation banking, elaborated:

Well, if you have to [offset] under CEQA, [state-level bureaucrats] put in their

permits that you have to comply with the [federal-level] Fish and Wildlife Service.

So [federal-level environmental bureaucrats] have de facto—they have authority

to mandate [offsetting] under that [state law] (3/14/12).

Amy’s explanation here indicates federal authority that “piggybacks” on state law in a fairly

narrow way. In her telling, federal bureaucrats like Kerry would only be able to mandate

offsets for species that their state-level counterparts also approve. But legal authority starts

to get very fuzzy here. Many species conservation banks, for example, sell credits for en-

dangered species that are not listed as threatened or endangered under California state

law—fairy shrimp, for example, are not state-listed. But as Amy goes on, it becomes clear

that federal environmental bureactivists in fact used state law to expand their authority

much more broadly. She indicates that now, it is simply taken for granted that federal

bureaucrats can mandate offsets for species. “We do [offsetting] because we do it under

CEQA, and we do it under the state Endangered Species Act,” she explains,

So the feds come along and just piggyback on that, and we’ve been doing it for

20 years, so even though the feds don’t have a legal authority to ask for it, most

people think they do. [...] So [technically], if it’s not a CEQA requirement and

it’s not a state-listed species and the feds told me I had to go out and buy 100

acres to mitigate for my impacts here, I can go tell them to go pound sand.

There’s nothing they can do about it (3/14/12).

Ironically, Amy’s assertion about the limits to federal authority at the end of her statement

is exactly what highlights the remarkable success of the jurisdictional piggybacking that
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she herself describes. That’s because Amy is likely wrong: in reality she probably cannot

tell federal bureaucrats to go “pound sand” in a case like the one she describes. Kerry,

for instance, would fiercely contest Amy’s assertion that federal bureaucrats do not have

independent authority to mandate offsets for endangered species. And this is precisely the

point: as Amy explained, federal environmental regulators like Kerry have piggybacked on

parallel demands made by their state-level colleagues in ways that really did, in practice,

expand federal regulatory authority. So regardless of whether Amy’s legal arguments are

right, she highlights a crucial mechanism that federal-level bureactivists in California used

to expand their own regulatory reach: jurisdictional piggybacking in the space of practice.

In part by drawing on the authority of state-level bureaucrats operating in separate juris-

dictions, federal-level bureaucrats essentially convinced land developers that they also had

the authority to mandate offsets. This dynamic is indicated by figure 7.3 (A).

Bureactivists in the United States also piggybacked on the jurisdictional authority of

agencies with other substantive focuses at the same administrative level (figure 7.3 (B)).

Walter, the veteran regulator with the U.S. Fish and Wildlife Service introduced last chap-

ter, described this form of piggybacking. In the early 1990s, the U.S. Army Corps of Engi-

neers had mandated offsets for impacts to a particular type of wetlands in the Sacramento

area—ecologically unique and biodiverse bits of water called vernal pools disproportionately

common in California’s central valley—that also happened to provide habitat for vernal pool

fairy and tadpole shrimp, tiny freshwater crustaceans that had recently been listed under

the Endangered Species Act. Walter’s former office, the U.S. Fish and Wildlife Service,

did not have jurisdiction over wetlands per se, but it was—and is—responsible for protect-

ing federally-listed endangered species. In light of these developments, he explained, “that

wetland offset [mandated by the Army Corps of Engineers] needs to address endangered

311



Of Bureactivists and Entrepreneurs

Figure 7.3: Examples of jurisdictional piggybacking in United States and Germany: (A) federal
bureaucrats drawing on state-level bureaucratic authority; (B) federal endangered species regula-
tors drawing on the authority of U.S. Army Corps of Engineers to regulate wetlands; (C) local
regulators creatively drawing on federal authority to justify shifts in their own practice.
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species”—the fairy and tadpole shrimp that call vernal pool wetland habitat their home.

“So we were able—in non-jeopardies, through the 404 program and through CEQA [the

California Environmental Quality Act], to basically get offsets as a result in non-jeopardy

opinions.” In short, Walter was able to piggyback on the authority of a different federal

agency (the Army Corps of Engineers) enforcing a different statute (the Clean Water Act) in

order to expand his own office’s authority to mandate offsets under the Endangered Species

Act—even when formal authority to require such offsets was otherwise legally ambiguous.

Because the German structure of federalism largely delegates federal-level authority

to lower jurisdictions, bureactivists there enjoyed more autonomy in the first place and did

not generally need to piggyback on lower-level authorities to justify shifts in regulatory

practice.68 But in at least some cases, bureactivists in Germany did piggyback on authority

from “above” in order to push for ecological offsetting schemes (figure 7.3 (C)).

For example, Luisa, a county-level pro-eco-accounting bureactivist, described her par-

ticularly creative strategy for encouraging private landowners to voluntarily create ecological

offsets on their land that they can sell for a profit. Private landowners are often reluctant to

make such land-use changes if these changes are noted in the Grundbuch, a local register of

property rights. The official designation of a piece of land as an offset, after all, could reduce

the value of the owner’s property since the offset land cannot ever be used for farming or

building. But, as Luisa explained,

Section 30 of the Federal Nature Protection Law prevents the destruction of

certain biotopes, even without formal designation in the Grundbuch, and if the

ecosystem has been present for 10 years or more, these protections come into

place automatically. The land owner cannot harm them, or he will face a penalty.

68Weale (1992)
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So I can use this mechanism to protect the land even without making a note in

the Grundbuch if the landowner won’t do that (2/17/16).69

Other bureaucrats I spoke with did not condone this particular approach, viewing it as

risky, but acknowledged the problem in their local areas: landowners are often reluctant to

formally designate their land as conservation or offsetting land. The result is that many

offsetting sites in Germany are not protected legally (i.e. designated as an ecological off-

set in the Grundbuch, similar to placing a conservation easement on the property in the

United States)—a problem Luisa “solved”—or at least justified looking past—by creatively

piggybacking on legal authority that rested at a higher jurisdictional level.

Regulatory Entrepreneurialism

Ecologically-minded bureactivism was also accompanied by regulatory entrepreneurialism

in the United States and Germany: bureactivism and institutional entrepreneurialism mo-

tivated more by dollars and cents than by ecological sensibilities. This entrepreneurial logic

played out differently in the United States and Germany; the organizational architecture of

the state is again central to understanding why.

Marketizing Nature in Germany

Because land-use planning, including nature protection, was and had long been deeply em-

bedded in the public bureaucracy in Germany, with historical roots dating to at least late

ninetheenth-century Prussia, the influence the Heimatschutz movement, and the total plan-

ning efforts of the Third Reich under National Socialism,70 the concept and control of eco-

69This a paraphrase based on field notes.
70Mullin (1982), Lekan (2005), and Pahl-Weber and Henckel (2008)
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accounts was initially embedded entirely within the public bureaucracy in Germany. Recall,

after all, that the building law compromise of 1993 and the more formal reforms of the Fed-

eral Building Code in 1998 were explicitly about integrating nature protection policy into

city-level planning. This meant that people like Wolfgang in Landau, of the start of the

chapter, or Thomas Grüne of chapter 5, were the original progenitors, managers, and keep-

ers of eco-accounts in Rheinland-Pfalz. Bureaucrats in other parts of the country followed

in their footsteps as the practice of eco-accounting diffused across the country. And as is

clear by now, the focus of these institutional innovations was initially administrative and

ecological, not pecuniary: eco-accounts were not institutions designed to make money or to

generate revenue; they helped “solve” administrative problems faced by local governments

and planners by making nature protection more flexible.

But a pecuniary focus slowly crept up in eco-accounting, and bureaucrats in city-level

administrations were again at the center of these developments. The essence of the change

was this: for cities and towns, bureaucrats and administrators began to appreciate that

eco-accounts could be easily adapted to valorize and recoup the costs of nature protection.

A recent example illustrates the way this works. In 2013, the quaint of town of Mönsheim

in the state of Baden-Württemberg, population 2,700 or so, elected to implement the re-

cently promulgated “old and deadwood concept,” (Alt- und Totholzkonzept) as a means of

managing local forests. In keeping with the central role of humans in shaping the cultural

landscape, deadwood and dying trees are often removed from closely monitored and managed

German forests. But of course deadwood provides an important niche for many organisms in

a thriving forest ecosystem; the old and deadwood concept integrates this insight into forest

management so as to retain old and dying trees and deadwood in designated stands of trees

scattered throughout the forest, improving overall forest health by allowing deadwood to
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accumulate, decompose, and support the flora and fauna that occupy this ecological niche.71

With the institutional infrastructure of eco-accounting in place, through, the town

of Mönsheim could also quantify the ecological improvements wrought by this change in

forest management. Designating 14.5 hectares (about 36 acres) of forest in nine distinct

areas as forest refuge, and then managing those areas by way of the old and deadwood

concept, netted the community 580,000 eco-points. The legendary car manufacturer Porsche,

meanwhile, with its primary research and development center based in the neighboring town

of Weissach only 3.5 kilometers away, needed around 200,000 eco-points to help offset the

construction of a new 5-hectare parking lot. Porsche and the town of Mönsheim entered into

negotiations; an agreed upon price of e0.80 per eco-point netted Mönsheim e160,000 (about

$210,000 at the time) that it could use to reinvest into local nature protection work. This

transaction was not secret or private; it was not particularly controversial. To the contrary,

it was viewed as a means for Mönsheim to fund good-quality nature protection work and

to support local forest conservation. In fact, the deal is celebrated on the website of the

Baden-Württemberg chapter of the German Nature Protection League (Naturschutzbund

Deutschland, NABU), one of Germany’s oldest, largest, and most influential environmental

advocacy organizations, akin to John Muir’s Sierra Club or the Audubon Society in the

United States.72

Transactions of this sort are now ubiquitous across Germany, although most trades in

eco-points-for-cash occur within (and not between) communities. In a more typical example,

municipalities bear the costs of creating offsets “up front,” as designated in building plans,

the costs of such ecological improvements—offsets—are then added onto the cost of, for

example, newly built homes; and finally, the buyer of the home, whether she knows it or

71For more on this “concept,” see e.g. Landesbetrieb ForstBW (2017).
72See https://baden-wuerttemberg.nabu.de/natur-und-landschaft/wald-wild-jagd/

lust-auf-urwald/20429.html. Last Accessed May 13, 2018.
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not, then pays for the costs of the associated eco-points as part of the purchase price of

the building, effectively reimbursing the community for all or a substantial fraction of the

cost of creating the offsets in the first place. This does not quite constitute a “market” in

eco-points—such a transaction is more akin to paying an ecological tax—but it is a means

for communities to use eco-points to generate not just ecological but also pecuniary value.

This revenue-generating potential was critical for bureactivists and other eco-account

supporters; it allowed them to shift the ways eco-accounts, and ecological offsetting more

broadly, were viewed by municipalities. Gernot Becker, the professor and professional land-

scape planner introduced in chapter 5, characterized the shift this way:

The way people look—or the municipalities look—at the eco-account system, at

the compensation system, has changed a lot in the last 20 years, I would say.

[...] Municipalities were very critical at the beginning, because it was costly and

it created problems in the bureaucracy, but now, on the other side, they realize

that they can improve their ecological situation without paying for it (10/23/15).

It’s important not to confuse this cost-benefit for a purely economic and instrumental em-

brace of eco-accounts; town planners and bureaucrats mobilized the revenue-generating po-

tential of eco-accounts as an economic means to justify ecological ends—and in an era when

staffing and funding for nature protection can be hard to come by. Wolfgang, the eco-account

bureactivist back in the cramped second-floor office in Landau, explained that in the past,

no one asked for the costs of creating these [compensation] areas. But in the last

20 years the whole administration changed. And now every step, [every] cost

has to be documented. And so today we can say, what what are the costs of

creating these [offset] areas? In the early times–pffft—we had people who work
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in the office—our own people who created these areas. And now we [contract

out]. But now—it’s very good that we have had these 20 years, because we can

look back [and say] to the [city] politicians,“this is the eco-account. These are

the facts for our eco-account. This is not open for discussion. It’s a fact.”

Elke, Wolfgang’s colleague in the nature protection agency, interrupted to continue, implic-

itly highlighting the ways she and Wolfgang used the revenue-generating features of the

eco-account to justify it’s importance in the eyes of local-level elected leaders:

Today, everything needs to be balanced. [...] Sometimes you have costs but what

about the other side? And so with the eco-account you can say, ”No we don’t

only have costs. We also have income. [...] And this is an important thing for

our politicians—to have a balance in the account (5/18/16).

It is important to appreciate what a small shift in practice this revenue generating

feature of eco-accounts entails. The first major institutional shift, decoupling impacts from

offsets in space and time and experimented with first in Rheinland-Pfalz in 1993 and 1994,

set the stage for a second shift: generating revenue simply by attaching money prices to

the units of nature used as offsets. No complex pecuniary accounting system is necessary

to make this move; the monetary “value” of nature simply becomes the cost of “creating”

the nature to begin with, principally the cost of acquiring land used as offset. Note further

that this process of commodification—or at least monetary valuation—was not itself a new

idea; it linked back to the polluter pays principle (Verursacherprinzip73)—not a “neo-liberal”

innovation with roots in 1980s or 1990s, but an old idea in environmental policy that came to

the fore in the Keynesian era of the 1960s and 70s, when landmark environmental legislation

73Verursacherprinzip is usually translated as the “polluter pays principle,” but it literally means “the
principle of causation” or “the person responsible.”
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was passed, including the Federal Nature Protection Act of 1976 in Germany. In some ways,

by attaching money prices to offsets, city-level administrators were in fact returning to older

notion of who ought to bear the responsibility of environmental cost: the polluter.

But even in Germany, where eco-accounting remained (and remains) solidly in the

domain of public bureaucracies, ecological-offsetting began to take on market-like features.

Environmental bureaucrats and local councils, like those in Mönsheim, began to exchange

eco-points in negotiated deals across jurisdictions, moving the tax-like revenue-generation

mechanisms of eco-accounting solidly into the realm of market transactions (e.g. negotiating

the sale of a large number of eco-points to Porsche). Even more importantly, bureaucrats

like Gerhart Weissman of chapter 3 explicitly used their discretion in the space of regulation

to craft local-level regulations (Verordnung) that very intentionally fabricated markets in

nature, such that individuals could voluntarily generate eco-points on their land and then

sell those points for a profit to whomever needed offsets. Arrangements of this sort are

increasingly common across the country. And in this context, a new breed of ecological

entrepreneur appeared, this time outside of the bureaucracy: the so-called “area agent”

(Flächenagentur). Area agents are private firms, usually structured as something like limited

liability corporations,74 that create ecological compensation in advance of any specific need,

and then sell it (or the corresponding eco-points) for a profit. The role of area agents in

the field of German ecological offsetting still remains rather small overall, but is growing:

the professional association that represents Area Agents75 celebrated 10 years of existence

in 2016 and counts at least 29 member firms across all of Germany (figure 7.4). (This is not

an insignificant number: recall that Germany is only as large geographically as the state

of California; 29 area agents in that geographic space is on the order of the same density

74Gmbh in Germany, or Gesellschaft mit beschränkter Haftung.
75Bundesverband der Flchenagenturen in Deutschland e.V. ? BFAD, or League of Area Agents in Ger-

many; see https://www.verband-flaechenagenturen.de/.
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of offsetting firms (species or wetland “bankers”) in the United States.)The transition to

a more marketized approach to ecological offsetting, still very much ongoing and in flux,

continues to evolve in Germany. Actors inside the bureaucracy and external to it continue

to push institutional changes ahead, at least in part using the environmental-regulatory

infrastructure to fabricate new markets in nature.

Marketizing Nature in the United States

Regulatory entrepreneurialism evolved somewhat differently in the United States; the reason

in this case has to do with the different location and control of landscape planning and nature

protection in the green bureaucracy. To begin with, and per the discussion of chapter 6,

landscape planning as a whole is virtually non-existent in the U.S.; there is no nation-

wide planning law nor any strong tradition of managing and organizing human activity

within the relatively comprehensive cultural landscape. Further, nature protection and thus

the work of environmental bureaucrats is not coupled to any such planning processes; when

comprehensive development plans are drawn up, usually at the city (not landscape) level, and

owing to the divided structure of federalism in the United States, environmental bureaucrats

working in state- and federal-level offices are not directly integrated into that work. This,

in turn, means that harm to nature, and ecological offsetting in particular, is most often

handled on a case-by-case basis; compensation land—that is, offsets—are not pre-designated

in the planning process as they increasingly are in Germany (see again figure 6.2). In fact,

outside transportation planning and a handful of other large-scale cases, the American state

at any level of government generally plays no substantial role at all in designating and

creating ecological offsets or nature protection areas in some sort of systematic way.76

76The one exception is, once again, habitat conservation planning under Section 10 of the Endangered
Species Act.
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Figure 7.4: The logos of 29 area agents (Flächenagenturen) in Germany. Most area agents are
private or quasi-private firms (e.g. privately run but publicly held) that create ecological offsets
for a profit.
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But bureaucrats and public agencies in the executive branch nonetheless took the lead

in innovating the first exchange-based ecological offsetting institutions in the United States

(i.e. wetland mitigation banks). In 1992, when the first species conservation banks were just

beginning to be planned, there were already 46 wetland mitigation banks in the United States

that had begun to crop a few years earlier. Only eight of these were privately owned, however,

and only one was an entrepreneurial bank that sold offset credits to the public for a profit.77

The rest (and all the earliest examples) were innovated by public agencies confronted with

the problem of needing large-scale offsets for things like dredging and highway construction

projects. Examples include the Anaheim Bay Mitigation Project created by the Port of Long

Beach in southern California; Bracut Wetland Mitigation Bank created by the California

Coastal Conservancy in Humboldt Bay, California; Northlakes Park Mitigation Bank created

by Hillsborough County, Florida; Minnesota Wetland Habitat Mitigation Bank created by

the Minnesota Department of Transportation; Dahomey National Wildlife Refuge created

by the Mississippi State Highway Department; and so on.78 These early public entities

were the organizational vanguards that subsequent private, for profit wetland and species

conservation banks were modeled on. That is to say, these public organizational models

provided the institutional grist that private entrepreneurs would build from.

But it did not take until 2006, when the League of Area Agents was founded in

Germany, for private entrepreneurs to take advantage of growing demands for offsets in

order to begin to build businesses focused on selling units of restored and preserved nature

to land developers, including the state itself. The reason for this earlier entrepreneurialism

77The single entrepreneurial case was Fina LaTerre wetland mitigation bank in Louisiana, although a
second entrepreneurial banks seems to have also been approved the same year of the study (1992) in Georgia.
See Environmental Law Institute (1994, pp. 98, 135-40) as well as U.S. Army Corps of Engineers Regulatory
In-Lieu Fee and Bank Information Tracking System (RIBITS) database, available at https://ribits.

usace.army.mil/.
78Environmental Law Institute (1994, pp. 135-40)
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is simple: the state (vis-à-vis e.g. county-level government, as in Germany) did not play a

central role in planning and managing land development and interventions into the landscape

more broadly. Unlike in Germany, cities and towns did not plan and create ecological offsets

and then charge fees to builders or home buyers to recoup those public costs. This created an

organizational lacuna in the United States that did not exist on the other side of the Atlantic:

in the context of private building projects in and around cities and towns, there was no actor

as there was in Germany already providing ecological offsets to facilitate development.

So it is rather unremarkable that in the context of growing demands for offsets and

a general thickening of state control over nature protection—but absent the state already

providing these ecological goods itself—private entrepreneurs began to lobby bureaucrats

directly for the privilege of creating the first for-profit wetland and species conservation

banks. We know already that they succeeded; the first for-profit wetland bank was approved

in 1992 in Louisiana; the first species conservation banks in late 1994 and early 1995 in

California. One bureaucrat central to these early developments recalled a turning point in

his experience of such lobbying efforts:

It was probably the last ten, twelve years of my career, this “banking” was

beginning to be developed in California, both wetland and conservation banks,

and the office I was managing was right in the middle of establishing the policy

associated with conservation banking. And it was background noise to some

degree, and finally I started to get meetings and people complaining. Well, and

this is what really turned me around. One day I had a meeting scheduled with

a potential banker that had had an application in our office for several years

waiting for a decision one way or the other. He came in and sat down across

just like this, looked down and said, “Hey, I didn’t come in here to jump all
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over the bench. I came in here to tell you I have a piece of land that has your

habitat on it. I can’t get your approval so I can conserve it, so I’m gonna go get

a 404 permit79 and fill it.” And it was—I was kinda like, “Wait a minute, there’s

something wrong with this picture.” [...] And I kinda drank the Kool-Aid that

day. [...] It clearly pointed to me that you had private sector money willing to

engage in true conservation, better than any other public land out there that has

endangered species habitat on it, and make money at it. But to me it seemed

like the right combination.

As in the move towards marketization in Germany, the actual institutional innovation here

is rather narrow; all the “prospective banker” is lobbying for is the chance to do what public

agencies had already done, with one small change: that the private actor would explicitly

sell ecological offsets for a profit. As Carrie, a member of regional conservation organization

in California put it, the private actors “are just fitting their profit motive into a regulatory

construct that’s been created by public agencies and non-profits.” The institutional grist was

already present, modeled by the state; moving to a for-profit institutional variant required

only fairly small shift in practice. That said, this was the birth of an industry—one that not

traffics in several billion dollars of offset credits every year, and that created and restored—

with widely varying degrees of sophistication and success—over a million acres of wetland

and species habitat across the United States.

79Section 404 is the section of the Clean Water Act that mandates permits for the “dredge and fill” of the
waters of the United States.
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The Timing and Sequence of Marketization

These two accounts make clear that the timing of the marketization of ecological offsetting in

the United States and Germany was rather different. In Germany, eco-accounting was born

of public administration and bureaucracy, but remained—and largely remains—embedded

in that public organizational structure because of the central role of the state in planning and

managing land development. As a result, the initial monetization and economization of eco-

accounting first worked by way of a tax-like structure, where the pecuniary value of nature

protection was assessed in the form of what amounted to an eco-tax on land development.

As time wore one, bureaucrats and “creative” planners, as Elke put it at the start of the

chapter, found ways to more truly marketize these cash-for-nature transactions. Now, fully-

fledged markets in nature, both for-profit and not-for-profit, co-exist in Germany along with

the de facto eco-tax system also used to fund nature protection and ecological offsetting

in particular. This slow and partial institutional transition to outright marketization is

not the result of some sort of fundamental objection to valuing nature in pecuniary or

economized terms in Germany. To the contrary, municipalities have been valuing nature

as an “economic” good for at least two decades now, and as discussed in chapter 6, eco-

points are in fact substantially more economized than units of nature in the United States.

The slow process of marketization is instead the result of the organizational architecture of

the German state: in its delegated form of federalism, planning and nature protection are

integrated processes and by way of this work, the state—and environmental bureaucrats in

particular—provided ecological offsets to help support and facilitate economic growth.

In the United States, on the other hand, species conservation banking (and even more

so, wetland mitigation banking) was also born of public administration and bureaucracy. But

there, private, for-profit, and fully marketized forms of ecological offsetting developed much
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faster, already being clearly visible in the early 1990s, when in Germany the institutional

character of eco-accounting remained distinctively non-market. This rapid marketization is

not some miracle of American capitalism or even neo-liberal ideology. It is instead a rather

trivial artifact of a more fundamental cause: the organizational architecture of the green

bureaucracy in the United States, and in particular, a divided federal system where nature

protection policy is not directly integrated into urban planning, and where the state, there-

fore, does not facilitate the provision of ecological compensation as it does other public goods

related to urban development, like transportation, energy, water, and sewage infrastructure.

The pace and institutional trajectory of marketization is a function of the organizational

form of the state.

We can also “zoom out” to understand the these differently timed patterns of mar-

ketization in broader theoretical context. We can, returning to chapters 2 and 3, remind

ourselves that both eco-accounting and species conservation banking are modes of regulation,

and that different regulatory configurations can be understood as different crystallizations

of authoritative and economic dimensions of social power.

As German bureaucrats incrementally reconfigured the practice of ecological offsetting

through time, then, they somewhat equally expanded their authoritative power, stepping

up enforcement of environmental law, while also beginning to introduce economic logics into

nature protection, by, for example, developing currencies of eco-points and charging land de-

velopers or home buyers for the cost of creating those offsets. As bureactivists reconfigured

and recombined patterns of practice, then, the incremental trajectory of ecological offsetting

through the space of regulatory power was initially up-and-to-the-right, in something like

a one-to-one upward slope (figure 7.5 (A)). But at some point the trend of strengthening

authoritative enforcement basically plateaued. Regulatory practice continued to be recon-
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figured, but the trend was towards using increasing levels of economic power as a means of

control, by, for example, using explicit markets in eco-points to shape human relationships

with nature, as Gerhart Weissman did. Authoritative control may have actually eroded

to some degree in this context, remaining much higher than it was in the 1970s, 80s, and

early 90s, but nonetheless, declining from its strongest levels of enforcement. Gernot Becker

explained this dynamic:

If there is no reasonable compensation, for reasonable cost, for example, the

[municipal] authorities can say, “In this case, we are very sorry, but we can’t do

anything.” And that’s the reason we said, “This can’t be true. This is not what

we want.” So we have to go back one step, we weaken the system, we weaken

the demands, just to have to have something sustainable, to have something

reasonable (3/18/16).

And so we see in figure (figure 7.5 (A)) a slight decline in authoritative power, after its apex,

even as economic power as a means of regulatory control continues to expand.

In the United States, by contrast, the trends in shifting power configurations were

almost inverse of those visible in Germany. The early take-off of marketized ecological

offsetting rapidly expanded the use of economic power as a means of controlling human

relationships with nature—so much so that it may have coincided with an initial decline in

authoritative control over nature protection (figure 7.5 (B)). As David Waltzer, a bureaucrat-

turned-environmental-consultant recalled,

Mitigation banking at that time [in the early 1990s] had a really bad reputation

because a number had been done and failed because basically there were no

guidelines, no oversight. People just did what they did, didn’t follow up on it.

There weren’t any kind of criteria to adhere to (3/14/12).
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Figure 7.5: Paths of institutional change in the space of Regulatory Power in Germany (A) and
the United States (B).
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But as time progressed, and as bureaucrats “thickened” their control over ecological off-

setting, partly in response to the kinds of legal pressure Kerry described in chapter 7, and

partly out of their own ecological concern, authoritative enforcement of nature protection

grew. Indeed, as expansions of authoritative power had plateaued early-on in Germany,

expansions of economic power more-or-less plateaued early-on in the United States. Bu-

reaucrats continued to expand their authoritative control over nature protection, though,

helped along indirectly by “external” legal pressure. The result was a sharp upward turn in

the trajectory of institutional change as mapped in the space or regulatory power: opposite

of Germany, the later expansion of authoritative power in the United States trailed the

earlier growth of its economic counterpart.

In broader view, the organizational architecture of the state did not just influence the

timing of marketization of nature protection in the United States and Germany. It also had

a central influence on the direction and trajectory of the recrystallizations of social power

that differently remade ecological offsetting in each country—a process driven largely by

bureaucrats.
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CHAPTER 8

Regulation, Power, and Institutional Change

The study of the shifting place occupied by the economy in society is therefore no

other than the study of the manner in which the economic process is instituted

in different times and places.

– Karl Polanyi, “The Economy as Instituted Process.”

Most observers of the environmental movement celebrate the 1970s as the heyday of

environmental reforms, when nations like the United States and Germany passed landmark

laws like the Endangered Species Act of 1973 and the Federal Nature Protection Act of 1976.

Statutes like these swept through national legislatures with broad consensus across partisan

divisions; these laws, environmental advocates hoped, would usher in a new era of economic

and ecological “harmony” between people and planet, as the United States Congress put it in

the original text of the National Environmental Policy Act. In historical terms, the political-

ecological changes of the 1970s represented a watershed moment in the state’s responsibility

to provide environmental quality to citizens: these laws and administrative reforms indicated

in substance that from now on—and for the first time in history—environmental protection

and high levels of environmental quality would be among the suite of public goods that states
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were obligated to provide to people within their territorial borders—and, to the extent that

environmental benefits often cannot be contained by political boundaries, to the citizens of

planet Earth as a whole.

With the benefit of nearly a half-century of hindsight, though, it is clear that things

have turned out rather less “harmoniously.” Political attacks against environmental pro-

tections have steadily grown since the 1970s, even as concern for environmental harm has

held relatively steady or even, by some measures, climbed. These patterns of resistance

to environmental protections worked differently in the United States and in Germany; the

increasingly partisan divisions of environmental politics in the United States do not exist in

comparable form in the German context, where even the conservative party led by Chancel-

lor Angela Merkel, for instance, has pushed for the abandonment of nuclear power and for

Germany to take a leading role in global efforts to address climate change.

Even in Germany, though, the power of nature protection laws has come under sus-

tained attack from pro-growth coalitions concerned about the economic effects of environ-

mental protections. German bureaucrats and practitioners I spoke with were unanimous in

their assessment that laws comparable to the Federal Nature Protection Act would almost

certainly not be passed if they were proposed and debated in legislatures now, and many

speculated that even a major reform effort would risk undermining the environmental vic-

tories of over forty years ago. Referring to the formal mandates for ecological offsetting in

Germany, Marie, a federal-level bureaucrat, explained this political-historical evolution as

follows:

I think that people didn’t understand what the Impact Mitigation Regulation

meant early on, because we had no regulations for it. [...] No one had rules

for it. [...] And the law [slowly] became stronger, and the Impact Mitigation

332



The Shifting Place Occupied by the Economy

Regulation grew as a child. And now it’s an adult, and they always try to put it

down, as they realize, “Hey—what’s going on there? What’s grown up? What

have we done?” (1/26/16).

Moreover, political resistance to environmental protection in both the United States

and in Germany has found a broad ally in broader-based political-ideological pushes to re-

duce public expenditures, liberalize public policy and regulation, and to de-bureaucratize

public administration as a whole. With these trends in mind, a “story” of the state’s erod-

ing capacity to provide environmental quality to citizens might seem familiar to observers

of post-1970s politics more generally: just as neo-liberal reformers have undermined the

welfare state’s capacity to support the poor and elderly, undermined labor protections, and

increasingly outsourced public service provision to private firms, they might seem to have

also undercut the state’s ability to live up to the ambitious environmental obligations set out

in landmark reforms like the Endangered Species Act and Federal Nature Protection Act.

Species conservation banking and eco-accounting can be understood as evidence of as much:

these marketized, exchange-based forms of nature protection are as attuned to promoting

economic growth and land development as they are focused on “protecting” nature in the

first place. That is to say, these are not revolutionary institutions that promise to truly

“ecologize” capitalist growth; they are closer to moderate and market-oriented regulatory

innovations built to generate revenue and facilitate economic growth while also providing

modest—and probably insufficient—levels of nature protection in and around urban and

suburban development. This is hardly indicative of the ecological revolution imagined by

activists in the 1970s.
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An Empirical Synopsis

But however imperfect ecological offsetting may be, this study also calls these moribund

conclusions into question. Ecological offsetting is flawed, but its advance in the United

States and Germany over the past 20 years also makes visible contested and compromised

efforts to expand nature protection and to improve ecological outcomes in growth-driven,

highly industrialized capitalist political economies. The parallel development of market-

oriented exchanges in nature in two countries, then, does not just highlight the ways that the

aspirational reforms of the 1970s have been watered down since that time. It also highlights

the ways that environmental reformers and advocates, including bureaucrats themselves,

have advanced environmental protections in a political context at least partly hostile to such

regulatory expansions. This is a story of compromise and marketization, yes, but also of the

creeping and very real “ecologization” of politics and economic development more broadly.

A review of the empirical findings reported in the previous chapters quickly confirms this.

Expanding Authoritative Protections

Against conventional assumptions that patterns of regulatory marketization represent an

erosion of state control over environmental quality since the 1970s, I have shown how market-

oriented ecological offsetting institutions have in fact grown out a substantial expansion of

nature protection law, and authoritative state control over nature protection more generally.

Contra popular imaginaries, it was not, in practice, the case that nature protection was

actually more robust in those early days of environmental protection. In fact, my findings

suggest that early nature protection law was largely ignored and only weakly enforced in

Germany and the United States in the late 1970s, the 1980s, and into the 1990s. Local-level

environmental advocacy by citizens (in Germany) and legal advocacy groups (in the United
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States) was key to supporting shifts in regulatory practice by bureactivists in the green

bureaucracy, which in turn led to a stepping up—not a watering down—of nature protection

relative to past practice. On some level this stands to reason: initial legal reforms of the

1970s did not—and could not have—simply and directly translated into ecologically utopian

shifts in human relationships with nature. If nothing else, it takes time for formal-legal

policy to transmute into new patterns of practice—that is, for the ideas and principles

of law to become institutionalized in the day-to-day work of environmental protection (or

whatever other arena of social action). And as the previous chapters show, this process

of institutionalization was itself contested and dynamic—a politically fraught process of

invention and innovation as much as anything else. It is safe to assume that the original

authors of the Endangered Species Act or Federal Nature Protection Act did not imagine

that these laws would be used to build novel markets in nature decades after they were first

passed. And yet, as we approach the year 2020, that is exactly what we observe in the

United States and Germany: not a retreat of environmental protections, but a marketized

expansion of state-led protections for ecology in and around land development—again, no

matter how imperfect those protections may be.

Increasing Regulatory Marketization

Of course, patterns of authoritative state control over the environment were also matched by

concomitant patterns of regulatory marketization: the increasing use of systems of exchange

and price signals as a means of regulating and controlling human relationships with nature.

A key insight of this study, though, is that this trend is in no way at odds with growing

state-centered and directly authoritative control over the environment. To the contrary,

the marketization of environmental protection made visible in cases like eco-accounting and
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species conservation banking was in part made possible by increasing state control over

environmental quality. Had environmental bureaucrats not been able to step up mandates

to restore and “make up for” harm to nature in and around land development projects—

something that had never before been routinely and robustly required in modern states—

then a market in eco-points and species credits could never have emerged.

At the same time, these marketized patterns of regulation were linked to efforts in both

countries to accelerate economic growth and to find regulatory “solutions” to environmental

problems at a time when public resources for protecting nature were increasingly in short

supply. The politics of austerity seems to be directly linked to the politics marketization,

in short—at least in the case of ecological offsetting. Still, patterns of marketization and

patterns of increased state control over nature protection are anything but zero sum: a cen-

tral finding of this study is that growing levels of marketization do not imply commensurate

declines of authoritative state control over environmental quality. A foundational argument

developed in chapter 2 is that these two trends operate along analytically orthogonal axes

of economic and authoritative power, respectively, and that they interact and combine in

ways central to building, for instance, command-and-commodify regulatory institutions.

Cultural-Organizational Pathways of Change

Expansions of authoritative state control over environmental quality, however, and concomi-

tant patterns of regulatory marketization, do not march ahead in free-form, shaped by some

sort of independent and intrinsic logic inherent to their own political-institutional features.

Instead, these patterns of institutional change, driven as they were by “outsider” environ-

mental advocates and “insider” bureactivists, were shaped by the cultural and organizational

contexts these patterns of activism and institutional change unfolded within. The relatively
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totalizing German conception of nature as inclusive of the “cultural landscape” meant that

laws protecting nature—and mandates for ecological offsets—spread their reach across wide

swaths of the landscape, resulting in crushing administrative demands for offsets, explicit

bureaucratic efforts to streamline regulation, and relatively highly economized forms of na-

ture protection characterized by trades in highly fungible eco-points. In the United States,

by contrast, regulators struggled to find justifications for mandating any offsets at all, since

narrow conceptions of nature restricted the ability of regulators to require offsets to “sacred”

endangered species habitat in the first place. The result in the United States was a market

in narrowly fungible species credits with a high bar for ecological commensurability between

impacts and offsets. These national differences in the “economization” and thus marke-

tization of nature are not incidental; they are direct results of culturally and historically

contingent conceptions of nature in each place.

Further, the administrative organization of the state itself is crucial to understanding

how and why ecological offsetting took distinctive forms in each country. The integration of

nature protection into public and locally-controlled planning processes in Germany meant

that eco-accounts were (and remain) largely publicly controlled, but also meant that the

politics of nature protection unfolded in the institutional backchannels between local-level

environmental bureaucrats and local-level elected councils. This embeddedness in local-level

politics cut both ways. On the one hand, it created avenues for local-level pro-environmental

advocacy by citizens that, in turn, made it easier for environmental bureaucrats to step

up demands for ecological offsets. At the same time, this same administrative structure

created incentives and direct organizational channels for pro-growth advocates to pressure

bureaucrats to water down nature protections in the name of facilitating growth, including by

way of the development of highly fungible eco-points. The embeddedness of environmental
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bureaucrats in local politics both held these actors accountable to local demands for nature

protection and subjected them to the whims of local pro-growth political constituencies.

In the United States, by contrast, the absence of centralized public control over land-

scape planning created an organizational lacuna that private entrepreneurs gladly stepped

in to fill, selling offsets for a profit to “customers” who needed to fulfill increasingly com-

mon mandates to compensate for harm caused by building projects. The result was a much

larger role of private, for-profit offset providers in the U.S. compared with Germany. The

relative autonomy of federal bureaucrats enforcing laws like the Endangered Species Act

at least partly insulated these agents of the state from local-level political pressure to wa-

ter down, for example, requirements for high levels of ecological commensurability in the

emerging market for offsets. On the other hand, this also meant that bureaucrats did not

as directly “feel” or respond to local level demands of heightened nature protection. As

a result, ecological offsets in the United States did not arise out of—or help to bolster—

local-level pro-environmental sentiments nearly so much as in Germany, and thus played

little-to-no role in either enhancing or promoting broader pro-environmental sensibilities.

Instead, expansive interpretations of legal standing doctrines in the United States created

political avenues for more specialized environmental advocacy groups to put substantial

pressure on environmental bureaucrats—a dynamic largely absent in Germany; this kind

of legal advocacy was absolutely central to the expansion of nature protection in the U.S.

context.

More generally, the cultural context and the organizational architecture of the state

in each country both shaped the character of the markets in nature that developed in each

place, and also helped to determine the channels and character of the political advocacy

that shaped these institutional developments in the first place. The implication is that if
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marketization and institutional change more broadly is political and contested, then the

cultural and organizational contexts these conflicts unfold within is not incidental to these

change processes, but central to them. Culture and political-administrative architecture

organize contention, shape institutional change, and partly determine the character of new

markets and regulatory reforms that emerge out of them.

The Role of Bureactivists

Finally, contra the imagery of bureaucracy as the deathbed for institutional innovation and

change, it turns out that the committed bureactivists can play a central role in driving

ahead institutional and policy changes, and that they have done exactly this in the context

ecological offsetting in the United States and Germany. Bureaucratic discretion both at the

level of regulation (in the gap between formal law and policy) and at the level of practice

(in the gap between formal policy and on-the-ground practice) creates considerable oppor-

tunities for bureaucrats to push ahead and to “invent” new ways of doing things—new insti-

tutions, potentially—that, when combined with their jurisdictional authority, technocratic

autonomy, and the power and legitimacy of the state at their backs, can make bureaucrats

influential agents of change—and very far, indeed, from cogs in a Weberian machine.

Moreover, the professional backgrounds and related sensibilities of bureactivists in

given administrative and regulatory domains would seem to play an important role in their

work as change agents. Bureactivists in both the United States and Germany promoted

ecological offsetting because they believed in its ecological and also administrative superi-

ority as judged through their eyes as both professional administrators and also as trained

ecologists, landscape planners, foresters, and biologists—and this regardless of the “real”

(that is, empirically verified) benefits or costs of this approach. Their aim was not to build
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markets per se, but to address regulatory challenges and to promote nature protection in

line with with their own professional, ecological sensibilities. Market-making was ultimately

part of what ensued, particularly as efforts to enhance nature protection intersected and

entwined with larger pro-market political-ideological trends. But this was not the explicit

mission of most bureactivists, at least not early on in the process of institutional innovation

and change. Protecting nature was instead the focus—within the confines of what they

perceived of as possible and desirable as part of their bureaucratic work.

Nature Protection in an Era of Markets

The broader lessons of this study, then, are twofold. First and more abstractly, integrating

considerations of power—and types of power in particular—into an explicitly political and

organizational theory of institutional change offers a parsimonious means of understanding

patterns of regulatory marketization and the emergence and development of particular forms

of regulation more generally. As a starting place, understanding the ways that different forms

of regulation crystalize different dimensions of social power offers a means of differentiating

between different approaches to regulating and controlling economic and ecological action,

including human relationships with and interventions into nature (figure 2.2). By then trac-

ing the ways that culturally and organizationally constrained patterns of political contention

incrementally reshape crystallizations of political power, we can theorize and explain how

and why particular forms of regulation emerge when and where they do—including mar-

ketized approaches to protecting nature like ecological offsetting (figure 7.5). If you want

to explain the emergence of command-and-control forms of regulation, then you better be

able to identify patterns of political conflict and historical and organizational contexts that

minimized the use of economic power as a means of social control, but that maximized the
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expansion of authoritative forms of domination. If you want to explain the emergence of pri-

vate and voluntary forms, you better look for conditions that expanded economic power, but

that—for whatever constellation of reasons—made direct, authoritative control of economic

and ecological activity difficult or impossible. And if you want to explain the development of

command-and-commodify forms of regulation like ecological offsetting, then there better be

a means for explaining how economic and authoritative patterns of social power expanded

together.

Of course, identifying “shifts” and incremental “recrystallizations” of social power

cannot itself explain the emergence of particular forms of regulation; these are, at their

core, theoretical abstractions intended to help a social scientist make sense of observed

patterns of institutional and regulatory change. The empirical question will always be,

what specific patterns of conflict, constrained and shaped by what historical, cultural, legal,

and organizational factors, lead to the development of a particular regulatory approach—

including a market-oriented one? I will not again repeat the specific dynamics related to

the emergence of ecological offsetting in the United States and Germany, but the point is

that real and observable patterns of action, contention, and settlement—including the ways

that specific cultural and organizational contexts shape and generate those conflicts (and

their resolutions) in the first place—are essential to explaining real patterns of institutional

change.

Beyond a generalized framework for understanding institutional and regulatory change,

though, this study also carries implications for understanding contemporary efforts to pro-

tect nature in a political-economic world organized around markets and economic growth.

Perhaps the most basic insight is that protecting nature is, on some level, a matter of re-

organizing human economic relationships with biophysical nature—not just walling off and
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“saving” nature from the economy. This idea is at once obvious and perennially overlooked

in social science; sociologists in particular are quick to point out that economic action is

“embedded” within broader social structures (e.g. culture, organizations, politics and so

on) and then just as quick to overlook the ways that economic action is also embedded in

ecological systems.1 This is at least a little ironic; Karl Polanyi himself—the progenitor of

the idea of embeddedness,2 if Mark Granovetter was its popularizer3—reminded scholars

over sixty years ago that in substance, an “economic” process is founded upon “man’s de-

pendence for his living upon nature and his fellows. It refers to the interchange with his

natural and social environment....”4 The economy, in short, is rooted—embedded—within

ecology. More completely understanding the management and organization of households—

economy—depends more basically on understanding the material interrelationships, repro-

duction, and sustenance of those households and their occupants in the first place—that is,

ecology.

Seen in this light, this study of the emergence and development of ecological offsetting

in the United States and Germany is at its core a study of compromised and contextually

conditioned attempts—imperfect as they may be—to reorganize ecological and economic re-

lations in ways that do not hold apart but explicitly integrate these two worlds: a means of

brining economy and ecology closer together. That does not mean that ecological offsetting

makes this integration perfectly, or even that it does so sustainably, in some deep ecolog-

ical sense. But the foregoing pages have highlighted how bureaucrats and entrepreneurs,

concerned citizens and advocacy organizations, have indirectly and implicitly attempted to

transcend the binary between two ideas that are deeply linked—so much so that they share

1Kaup (2015) offers a recent and important corrective—but his remains an unusual perspective.
2Polanyi (2001)
3M. Granovetter (1985)
4Polanyi (1957, p. 243)
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the same linguistic and biophysical root. As social scientists, we may not be able to predict

where next rounds of conflict and contention will push this economic-ecological integration,

but by tracing out the ways that historically, culturally, and organizationally constrained

patterns of contention and compromise reshape regulatory power and remake institutions—

by focusing on power, institutions, contention and context, in short—we may just be able

to explain how we landed where we are now—that is, to understand how and why new

markets and nature have come to be; why they work as they do; and to understand how and

why such imperfect economic-ecological “solutions” to pressing economic-ecological problems

have nonetheless become dominant instruments of environmental policy and protection in

the United States, in Germany, and increasingly, around the world.
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APPENDIX A

Data

This study draws on a wide variety of archival, quantitative, and historical sources, but

the largest and deepest set of data come from 100 interviews with 109 key informants. Of

these, 50 formal interviews with 50 distinct individuals were conducted in the United States

between January of 2012 and January of 2015. In Germany, 50 formal interviews with 59

distinct individuals were conducted between October of 2015 and May of 2016. Interviews

with American subjects ranged from 20 minutes to almost three hours; the mean interview

lasted 70 minutes. Interviews with German subjects ranged from 45 minutes to almost four

hours; the mean interview was 127 minutes. The vast majority of interview subjects in

both countries were professionals who work or have worked in fields directly related to the

creation, management, or study of the ecological offsetting schemes. In line with Desmond’s

call to study “fields rather than places,” I sought out actors with a wide range of roles in the

“world” of ecological offsetting in order to develop a comprehensive view of this regulatory

institution (table A.1).1

Interviews were supplemented with ethnographic experiences that included tours of

at least 17 distinct ecological offsetting sites in Germany and visits to dozens of regulatory

and consulting offices. In the United States, I worked part-time (usually 1 day a week,

1(Desmond (2014, p. 563))
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Field Position Germany United States Total

Environmental Regulator (all levels) 26 28 54

Federal 2 18 20

State 12 10 22

County 7 - 7

Municipal 5 - 5

Private Offset Provider 6 14 20

Environmental Consultant 13 7 20

Academic or Legal Expert 19 3 22

Elected or Appointed Official 2 1 3

NGO/QNGO Employee 10 7 17

Offset User 2 7 9

Total 78 67 145

Table A.1: Interview informants by nation and by field position. Note that totals do not
sum to N = 59 (Germany) or N = 50 (United States) because many informants spanned
categories (e.g. were state regulators and then became environmental consultants, or were
academic experts but had formerly been environmental regulators, etc.)

sometimes multiple days, sometimes from home and by conference call) for 18 months in a

regulatory office while creating the legal framework for an ecological offsetting program in

Southern California. I worked for another six months in South Florida, where I helped with

the administration of an already existing large-scale ecological offsetting project. While this

ethnographic experience has allowed me to develop a deep familiarity with the cases, for the

most part, I do not explicitly draw on this data in this study.

The study also draws on a wide variety of archival and quantitative data, ranging

from economic indicators (e.g. building rates) to census and elections data. Sources are,

for the most part, cited in-text. There is one important exception. Historical records

of day-to-day work in the bureaucracy are generally hard to access and to make useful;

governments are often reluctant to offer records of their inner workings and even when records

are obtained (e.g. through a Freedom of Information Act Request in the United States),
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they can be so numerous as to be overwhelming difficult to make sense of. There is also the

problem of being an outsider (i.e. a researcher) and thus not knowing what records to solicit

from intricate and opaque bureaucracies in the first place. In the course of this research,

however, I stumbled upon a small “archive”—really just two four-inch binders—filled with

documents documenting the early negotiations over the development of ecological offsetting

in Rheinland-Pfalz. An environmental bureaucrat gave these records to me to examine; I

copied all the documents (on the order of 1000 pages of material) and translated many of

the most salient documents. This proved to be an incredibly useful; these provided critical

primary source evidence of the political concerns, involved actors, and political-ecological

negotiations related to the early invention of eco-accounting in Germany. The lobbying

letters from the city associations to the Minister of Environment in Rheinland-Pfalz cited

in chapter 4, for example, come from this archive of documents.

I had no such fortune in the U.S. case; I have no primary source archive of the early ne-

gotiations that led to the development of species conservation banking (or wetland banking)

there. Fortunately for me, though, the U.S. Army Corps of Engineers maintains a publicly

visible archive all market-oriented offsetting institutions (wetland mitigation banks, species

conservation banks, and in-lieu fee programs) which also includes some of the original doc-

umentation of the creation of the first market-oriented ecological offsetting institutions.2 I

was also able to draw on period-specific, archived documentation and research maintained

by the Environmental Law Institute, which has been a prominent supporter and investiga-

tor of both non-market and market-oriented ecological offsetting institutions in the United

States.3

2This is the U.S. Army Corps of Engineers Regulatory In-Lieu Fee and Bank Tracking System. See
https://ribits.usace.army.mil/.

3See e.g. Environmental Law Institute (1994), and www.eli.org.
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APPENDIX B

On Comparison and Methods

This study is comparative and historical in nature; I take a macro-configurational, case-

based, and puzzle-driven approach; I identify the specific but not singular mechanisms that

drive the change processes I observe; and I pay careful attention to the temporal dimen-

sions of these developments, including both causal sequencing and the specific historical

context that these events unfold within.1 The “configurational” and “case-based” qualities

of this approach are particularly important: I focus on the complex, multi-dimensional, and

contingent configurations of multiple factors or processes that, in a given and historically

specific case-context, interact in such a way to produce the outcomes I observe.2 The goal

of the findings presented herein is thus not, as the ethnographer and methodologist Michael

Burawoy puts it, “directed at establishing a definitive ‘truth’ about an external world,”

but is focused on the “improvement of existing theory”—in particular, theoretical accounts

of how and why particular forms of economic regulation emerge when and where they do,

and why patterns of regulatory marketization are increasingly common around the world.3

My concern is thus not whether ecological offsetting is “representative” of other regulatory

1This is a quite a mouthful of methodological jargon; it is informed deeply by insights outlined in Mahoney
and Thelen (2015).

2Ragin (1989).
3Burawoy (1998, p. 28)
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institutions—clearly it is distinctive in many ways. My aim is rather to use the development

of this particular form of economic regulation to identify mechanisms and processes that

may “‘travel’ or generalize well beyond the cases studied4” in ways that offer empirical fi-

delity and explanatory power beyond other plausible accounts of the emergence of economic

regulatory institutions.

There are two further notes that are important about my research design. First, I

rely on a claim of the “quasi-independent” emergence of ecological offsetting in the United

States and Germany. This may seem like a bold claim; it is hard to imagine that any

pattern of institutional emergence and change could be “independent” in the modern world,

particularly patterns of institutional change in countries as similar as the United States and

Germany. I address this concern at length below. Second, the comparative logic of this

study in fact varies by level of analysis. I discuss this in the subsequent section.

Beyond Diffusion

An obvious—if unsatisfying—hypothesis for explaining the emergence of ecological offsetting

in both the United States and Germany is by way of some sort of social diffusion. Quite

simply, German or U.S. policymakers may have directly learned from each other in ways that

led to the development of highly similar—if globally peculiar, at least in the 1990s—forms

of environmental regulation in both countries.

Institutionalists in sociology and across the social sciences are fond of diffusion argu-

ments. These kinds of analyses are incredibly useful for explaining social similarity across

cases in a wide variety of social contexts. Indeed, the originating question of one of the most

influential papers in sociology is, why are so many forms of social organization so similar?5

4Mahoney and Thelen (2015, p. 17)
5DiMaggio and Powell (1983)
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The answer given is essentially the diffusion of practices by way of three specific mechanisms:

people in different organizations may be coerced to do things in particular ways, e.g. by laws

and rules; they may mimic the behavior of peer and especially leading organizations in their

field; and they may simply perceive certain ways of doing things to be normative—that is,

that they may do things certain ways simply because “that’s how they’re done.” These kinds

of “rationalized myths” about appropriate forms of social action can be incredibly powerful

and resilient.6 Very importantly, however, evidence suggests that such myths about “how

things are done” are also often only very loosely coupled to actual on-the-ground practices.

Thus, for example, the rapid diffusion of environmental ministries in nation-states around

the world since the 1970s is not necessarily related to upticks in environmental concern across

the globe.7 Instead, the spread of environmental ministries through nation-states may be

more closely related to the external legitimacy—the normative agreement that a country

“ought” to have an environmental ministry—that establishing such an administrative di-

vision provides, even while actual enforcement of environmental laws and improvement of

environmental quality varies tremendously around the world.8 Other institutional examples

abound: similarities across organizational and institutional forms can often be linked to the

diffusion of ideas across social space, and to things like the conferment of outward legitimacy

or regulatory certainty that adopting “standard” practices affords governments, firms, and

other organizations.9

But diffusion models do not work well for explaining the largely parallel emergence of

ecological offsetting in Germany and the United States. There are two empirical and one

6J. W. Meyer and Rowan (1977)
7In fact, it not clear that environmental concern has uniformly gone up over time. Environmental concern

instead appears to be highly conditioned by ecological, institutional, and political contexts. See e.g Dunlap
and York (2008), Givens and Jorgenson (2011), and D. Vogel (2012).

8Frank et al. (2000)
9See e.g. Edelman (1992), J. W. Meyer, Boli, et al. (1997), Dobbin and Sutton (1998), and Edelman

et al. (1999); for a review, see Schneiberg and Clemens (2006).
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theoretical reason for this.

Challenge 1: Originality

First is the problem of originality. Ecological offsetting as described in the introductory

chapter was novel in the early 1990s. There simply were not other institutional models

around the world—at least not specifically ecological, habitat-based ones—for German of

American institutional entrepreneurs to learn from. That is, except for the possibility of

learning from each other.

It is true, of course, that other, non-nature-based models of command-and-commodify

regulation were beginning to take off at this time; the best example is certainly the emerging

cap-and-trade system in sulfur dioxide emissions credits invented by bureaucrats working

in the U.S. Environmental Protection Agency.10 But I found no direct evidence of explicit

policy diffusion across these cases. Indeed, the development of ecological offsetting seems

to have been much more “grass roots” than the development of exchanges in air pollution

credits; the latter were innovated by higher-level bureaucrats with training in economics; the

former, at least in the U.S. case, by much closer to truly “street-level” bureaucrats working

“on the ground” with no formal training in economic and with almost entirely biological

and ecological backgrounds. The parallel emergence of “markets in clean air” and “markets

in nature” seems to have more to do with broadly similar political-ecological and social-

historical dynamics of the sort documented in chapters 4 and 7 than with processes of direct

diffusion between these substantively different policy domains.

10See B. J. Cook (1988) for an account of this process of institutional innovation.
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Challenge 2: Separateness

This leads to the second empirical reason diffusion models fare poorly: the separateness of

the cases. After 100 formal interviews with 109 individuals across both countries, totaling

approximately 164 hours of formal conversation, as well as dozens more hours of informal

discussion, and after reviewing hundreds more pages of policy documents and secondary

sources, I have discovered no clear and concrete evidence of institutional mimicry or learn-

ing across the German and U.S. cases of ecological offsetting—at least not in the early days

of these institutional innovations, in the 1990s. In fact, as a researcher, I was very often the

initial broker of knowledge between experts in each country even in the 2010s, two decades

after ecological offsetting had developed in both places and after there had been some (lim-

ited) cross-national sharing of information. And I am not the only researcher to discover this

relative isolation. At least two other German interview subjects who had conducted similar

but more explicitly policy-oriented research a decade earlier, in the mid-2000s, reported that

they had found the same thing: no clear evidence of Germans directly learning about eco-

logical offsetting from the United States in the early days of these institutions, or, for that

matter, actors in the United States directly learning from their German counterparts. In this

sense, eco-accounting and species conservation banking seem to have developed “separately”

in both countries.

Still, social scientists will no doubt look askance at any claim that two cases in the

modern social world are truly “separate” and thus that they could have emerged indepen-

dently. As political scientist John Padgett and sociologist Woody Powell put it in a recent

volume, “organizational genesis does not mean virgin birth. All new organizational forms,

no matter how radically new, are combinations and permutations of what was there be-
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fore”11—and what was there before is often linked to what might be thought of as common

social ancestors often shared between ostensibly “separate” cases.

An Interlude: Shared History

In this more general and historical sense, linkages between ecological offsetting schemes in

Germany and the United States in fact course through the countries’ shared environmental

histories. As I carefully documented in chapter 3, for instance, both German and U.S.

offsetting schemes drew on legally imposed requirements for “compensating” or “mitigating”

ecological harm as outlined in environmental statutes that were first passed in the 1970s.

Those nationally particular laws, in turn, were historically linked to shared and very much

parallel environmental movements that unfolded together on both sides of the Atlantic in

the 1950s, 60s and 70s,12 and that even shared many of the same founding documents, like

Rachel Caron’s 1962 Silent Spring, which was highly influential in both countries.13 Indeed,

the German word Umweltschutz is a literal translation of the English term environmental

protection that was coined (in its German form) in the mid-1960s.14 And earlier in the

environmental movement, prominent American environmentalists like John Muir and Aldo

Leopold traveled to Germany and surely brought at least some “German” ideas back to the

United States. Muir’s quasi-rival and contemporary, Gifford Pinchot, who was the first head

of the U.S. Forest Service and who helped found and support early U.S. forest schools, was

partly trained in France and, while in Europe, developed a close friendship with Sir Dietrich

Brandis, a Prussian-born botanist and forester who worked for the British government in

11John Frederick Padgett and Powell (2012, p. 2)
12See e.g. Uekötter (2009)
13For a discussion of the influence of this and other important environmental texts, see Gottlieb (2005)

and Uekötter (2014).
14Uekötter (2014)
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Burma and India in the mid-nineteenth century.15 The legacy of environmentally-focused

policy diffusion between Germany and the United States has deep roots, indeed.

Further, and as noted at above, in the late 1980s and early 1990s, when ecological

offsetting was first beginning to emerge in the United States and Germany, there were al-

ready broader conversations and even policy experiments underway in both countries that

focused on liberalizing public administration and integrating market-like features into envi-

ronmental policy more specifically. In the United States, for example, an early precursor to

contemporary cap-and-trade emissions reductions schemes16—an increasingly common and

clearly market-oriented policy approach—had developed by the early 1980s, when the En-

vironmental Protection Agency allowed firms struggling to comply with the Clean Air Act

emissions reductions standards to “offset” those emissions from dirty and hard-to-clean-up

sources with larger reductions in other easier-to-modernize facilities that were located within

some shared geographic “bubble.”17

In Germany, meanwhile, academic and policy experts were busy penning essays and

proposing policies based on the principles of “ecological modernization.” This approach to

understanding and solving environmental problems explicitly embraces the roles that en-

trepreneurs and industries—not just government agencies and regulators—have to play in

addressing environmental problems, including turning attention to the ways that actors are

increasingly “redirecting and transforming ‘free market capitalism’ in such a way that it less

and less obstructs, and increasingly contributes to, the preservation of [the environment].”18

In 1991, for example, German sociologist and founding thinker in this area, Joseph Hubner,

had already articulated the numerous shortcoming of top-down, bureaucratic approaches

15Pinchot (1998, pp. 16-22)
16For a brief sociological overview of cap-and-trade systems see MacKenzie (2009), or for more technical

details, Tietenberg (2006).
17See again B. J. Cook (1988).
18Mol and David Allan Sonnenfeld (2000, p. 23)
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to environmental protection, and had outlined the various ways that environmental perfor-

mance could be translated into economic performance for firms and industries.19 Similarly,

by 1990, German economists like Udo Simonis were promoting market-based policy instru-

ments, like emissions and pollution taxes.20 And as already mentioned, broader pushes for

administrative liberalization, de-bureaucratization, and the privatization and “streamlining”

of the public sector were well underway in both the United States and Germany in the 1990s,

granting that those pushes were worked out somewhat differently in each country.21

More broadly, then, the emergence of the German and United States examples of

ecological offsetting were most certainly not independent from one another. To the contrary,

both of these institutional innovations in both countries built from shared environmental

histories and were created at a time when actors in each place operated in a similar historical

milieu—one where market-oriented policy thinking was ascendent, where the ability of the

lumbering state bureaucracy to address persistent environmental problems was being called

into question, where pressure to grow the economy and develop land was strong, and where,

nevertheless, environmental concern and mobilization was also high.

But these shared dynamics do not change the fact that the actual institutional en-

trepreneurs who drove ahead the development of ecological offsetting in each country—mid-

and low-level bureaucrats, political appointees, environmental advocacy groups, “green”

business people who stood to profit from selling ecological offsets—do not seem to have

been directly learning from each other—that, in other words, direct diffusion does not seem

19Hubner (2009 [1991])
20See e.g. Simonis (1990).
21See e.g. Kettl (1993) on the U.S. case and e.g. Cassell (2002) and M. M. Müller (2002) on the German

one. Prasad (2006) offers a nice comparison of the development of neoliberalism in both places—albeit one
that, as we shall see, may overstate the insulation of Germany from the effects of administrative and market
liberalization in the 1990s and 2000s. Bailey et al. (2011) offers a nice, although more recent, comparison
of market-oriented environmental policy in Germany and the U.K., which helps to set the German case in
relation to other “Anglo-liberal” political economies like the United States; see Mann (2013).
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to explain the parallel emergence of ecological offsetting in the two cases.

Challenge 3: Context

This brings up the third challenge of diffusion-based accounts of institutional emergence and

change. Indeed, beyond arguments about the “separateness” of the cases, diffusion-based

arguments face an even greater challenge—and one that is at least as much theoretical as it

is empirical. That is in accounting for the mediating effect of social and historical context

on institution-building itself.

As I have been throughout this study, political and historical sociologists are often

highly attuned to the “historical specificity” of cases and phenomena, meaning that any

given explanation is likely to be bounded by a large set of context- and time-specific dy-

namics and conditions that frame and make possible whatever phenomenon is being studied

in a specific location and at a specific historical moment.22 This position is more than an

epistemological statement about the “uniqueness” of cases and the difficulties of generalizing

sociological explanations across time and space. There is a raft of cross-national compar-

ative evidence from all manner substantive domains to suggest that institutional, cultural,

and organization context matters tremendously in explaining institutional emergence and

organizational change in different times and places.23 This basic argument implies—and the

evidence bears out—that even the same idea or originating practice is likely to operate in

quite different ways depending upon where it is taken up and applied.

22For a general discussion of historical thinking is sociology, see J. Adams et al. (2005) and the essays of
that volume, perhaps especially Steinmetz (2005). For a general discussion of the role of time in comparative
and historical analysis, see Pierson (2004).

23For examples of cross-national comparative research that makes arguments in this vein, see e.g. Fourcade
(2009) on the development and influence of economics as a profession, Halfmann (2011) on abortion politics,
Healy (2006) on tissue and organ donation, Prasad (2006) on neoliberalism, and Paschel (2016) on the
politics of blackness. Mahoney and Thelen (2010, pp. 18-22) make this point more abstractly, and John
Frederick Padgett and Powell (2012, pp. 26-8) frame the issue in terms of network structure.
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As I describe in chapter 5, for instance, when petroleum companies accidentally spew

crude oil across coastlines, the shared notion of assigning monetary values to ecological

damages turns out to play out in dramatically different ways in France and the United States:

American nature turns out to be very expensive, while French nature is comparatively

worthless.24 Similarly, when anti-nuclear movements mobilized to end the use of atomic

energy in Germany, France, the United States, and Sweden (among other places) in the 1970s

and 80s, the impact and effect of those efforts varied considerably across national contexts.25

Even the idea of ecological offsetting itself has fared in widely different ways in different

contexts. Setting aside the much more complex problem of understanding indirect and

nationally-mediated processes of diffusion across different nation-states, and as I discussed

in chapter 4, species conservation banking itself failed to diffuse even within the United

States because of institutional and political differences between U.S. states—and this under

conditions where actors were actively trying to spread the approach across the country! And

in the 2010s, explicitly building from the U.S. model, and to some degree from the German

and Australian models, the conservative government in the United Kingdom proposed and

officially piloted an ecological offsetting system, only for it to quietly implode in the face of

resistance from the political left and the right.26

The more general point is that even when actors explicitly embrace and push for

a particular social-institutional change or innovation, the context that this effort unfolds

within has large effects on the adoption and spread of the new approach—so much so that

the change may not take hold at all in certain times and places.27 And as I documented

24Fourcade (2011)
25See Kitschelt (1986). See Rucht (1990) for a useful corrective to this foundational study.
26See Lockhart (2015).
27For yet another example, see e.g. Powell et al. (2012) on the emergence of biotech clusters in the United

States, or John F. Padgett (2012) on one account of why Renascence Florence—and not other nearby
cities—became a hotbed for innovations in early capitalism.
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in chapter 1, while Germany and the United States are broadly similar—basically, both

are western, highly industrialized, federally structured capitalist democracies—they provide

remarkably different contexts for institutional innovations and change processes to unfold

within.

The Puzzle of Parallel Emerence

So regardless of whether the concept of ecological offsetting itself directly diffused between

the United States and Germany in the 1990s, the theoretical and analytical challenge—

and a central empirical puzzle that motivates this research—becomes explaining how and

why such similar institutional innovations developed at the same time but in such different

contexts—and, it seems, without direct institutional diffusion taking place in any case. The

concern is thus not whether German and U.S. examples of ecological offsetting are somehow

“truly” independent. To reiterate, Germany and the United States clearly share deep and

intertwined political and more specifically environmental histories. But it also must be true

that the emergence of ecological offsetting in the United States and Germany proceeded in

distinct and nationally-specific ways, given the quite different political, cultural, environ-

mental, and administrative contexts that exist in each country. Indeed, this is exactly what

chapters 5 and 6 focus on. So full explanations must move beyond diffusion: even if we

were to discover institutional learning across the German and U.S. cases, we cannot take

for granted that shared knowledge would explain the parallel processes of emergence this

study is framed around. Put more pithily, even if all social-historical (or political-economic

or political-ecological) roads lead to some metaphorical Rome—and it is not clear that they

do—a full account of institutional emergence and regulatory change still requires accounting

for the quite different journeys that actors can take to get there.28 Explaining parallel emer-

28Thanks to Christof Brandtner for reminding me of this useful metaphor.
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gence of ecological offsetting in the United States and in Germany thus requires operating

at the intersection of the effects of macro-historical (i.e. international or even global) trends

with the much more specific effects of nationally- (or even and sub-nationally- ) peculiar

social contexts. For even when ideas and institutional forms diffuse, it is not clear that they

will do so in similar ways in different times and places.

Multi-Level Comparison

The second methodological points is this: the cross-national comparison in this study oper-

ates at two distinct analytical levels with somewhat opposite logics of comparison at each.

My first-order explanation of the parallel emergence of ecological offsetting in Germany and

the United States, articulated most directly in chapter 4, depends upon identifying cross-

case commonalities amidst the many and well-documented cross-national differences that

distinguish the United States and Germany. Mill’s method of agreement provides the guid-

ing comparative logic here: I look for shared features and processes across the two country

cases amidst broadly different national contexts in order to identify shared factors that seem

to have facilitated the emergence of market-oriented ecological offsetting in both countries.

The specific mechanisms of change were different in each nation-state; for instance, in the

United States litigation was key while in Germany, local-level political pushes for urban and

ex-urban “greening” were. But broadly, pro-environmental advocacy, on the one hand; and

the dynamics of neo-liberalization, on the other, were the key dynamics that supported the

development of market-oriented ecological offsetting in both countries.

But my account also shows how nationally-particular historical, legal, and

administrative-organizational features simultaneously led to case-specific peculiarities in

each country, like a market in more highly fungible units of nature in Germany and a
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market in less highly fungible units of nature in the United States. Here Mill’s method

of difference offers the guiding source of logic, and the comparative unit of analysis shifts

from the nation-state to the institution of ecological offsetting itself. At this analytical

level, rather than effectively asking, “why did such similar institutions develop in two very

different nation-states?” I ask, “why are there differences between two institutions that

are otherwise so much alike?” My comparative logic here turns on making a comparison

within broadly similar ecological offsetting institutions across the two countries; striking

cross-national differences amidst overarching similarities are then used to pinpoint key na-

tional differences—like nationally particular legal-cultural conceptualizations of what nature

itself is in each country—in order to explain nationally specific institutional peculiarities.

The more general point is that cases may vary in different ways at different levels of

analysis; shifting comparative logics as one moves from one level of analysis to the next offers

a means of accounting for both cross-case similarity at one scale and cross-case difference at

another. Developing robust accounts of institutional emergence and organizational change

may require exactly this kind of multi-level comparative analysis.
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Héritier, Adrienne. and Martin Rhodes (2010). New Modes of Governance in Europe: Gov-
erning in the Shadow of Hierarchy. Springer.
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