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1. Introduction 

Environmental economics has held that an efficient environmental policy makes use of a 

variety of environmental standards to achieve the goal of an optimal abatement of 

environmental pollution. Within the classic regulatory so-called command and control 

framework economic theory holds that first quality standards should be set taking into account 

on the one hand preferences of citizens and on the other hand the economic options to reach 

that particular standard. Next emission standards (also referred to as emission limit values) 

would identify the amount and quality of the substances that may be emitted into the 

environment. 

 

However, economic theory has equally indicated that whenever environmental standard-

setting takes place in larger jurisdictions (like in federal systems) the notion of adaptation of 

the environmental target to preferences of the citizens may in some circumstances lead to 

differentiated environmental targets (unless there would be transboundary externalities or a 

risk of a Race to the Bottom). However, for political reasons this goal is often not achieved 

for the simple reason that it would mean that e.g. environmental quality in California could 

ideally be different than the environmental quality in Ohio. Even if preferences of citizens in 

that respect would also be different these are in political reality often set aside in an attempt 

towards some harmonization of environmental quality through harmonized target standards. 

However, economic theory has equally indicated that even if at the political level one would 

like to reach one harmonized environmental target that this obviously does not mean that 

emission standards for industry should be harmonized as well. The so-called theory of optimal 

specificity (Ehrlich and Posner, 1974) developed in law and economics can be applied to 

argue that location specific circumstances have to be taken into account in order to reach 

some level of differentiation of emission standards. Since for example the situation of the 

rivers may be different in England than in Belgium one would not need similar but 

differentiated emission standards to reach the desired environmental target. But again, when 

these technology based standards are set one often notices that federal systems strive for a 

harmonization, also of emission standards. The reason is of course that a differentiation of 

emission standards (which may be optimal from an economic perspective) would also lead to, 

what is often in Europe referred to as “differing marketing conditions” for industry. As a 

result one can notice the tendency at the policy level to harmonize technology based emission 
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standards as well. However, if in differing locations specific circumstances harmonized 

emission standards are imposed one can predict that the political goal of a unified 

environmental target can never be the result, but that instead the environmental quality will 

hence be differentiated as well. 

 

It is precisely this question, how within federal systems environmental standard setting takes 

place which is the central question of our paper. 

 

The focus of our paper is on the technology based environmental standards, which are often 

referred to as standards that emerge within the so-called “command and control” approach. 

We therefore do not focus on other instruments of pollution control which are often advanced 

by economists such as taxes or other so-called “economic” instruments like emission trading, 

nor on liability rules. However, it may be clear that to a large extent the analysis of our paper 

applies to other instruments like taxation as well since in a taxation system similar questions 

arise with respect to the optimal tax level to control emissions within federal systems. 

 

In our analysis we apply both an economic as well as a legal comparative perspective. The 

economic approach has the advantage that this theory has paid a lot of attention to optimal 

ways of internalizing the externality caused by environmental pollution. Hence, the economic 

approach allows identifying how standards should be set if maximization of social welfare 

were the public interest goal. Moreover, public choice theory will allow us to identify why in 

some cases deviations from what is predicted by the public interest model can be observed. 

 

The comparative perspective is useful since two large federal systems, Europe and the US 

have struggled with this same problem, being to what extent environmental standards should 

be harmonized or differentiated. The comparison is interesting already for historical reasons. 

In the US, as a result of evolutions in federal case law and statutes the division of labour 

between the federal and state level as far as environmental standard setting is concerned has 

now been relatively clearly developed. In Europe the centralization towards the European 

level is of a much more recent nature and, specifically with a view on the recent enlargement, 

the development in Europe has certainly not come to an end yet. Moreover, Europe and the 

US seem to have chosen rather different approaches to the standard setting issue which makes 

the comparison especially worthwhile. 
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Our paper therefore fits into a tradition often referred to as “comparative law and economics” 

whereby differences between legal institutional systems are analyzed from the perspective of 

economic analysis of law. Our paper contains mainly a positive analysis in the sense that we 

examine how, from an economic perspective standards should optimally be set in federal 

systems and we compare this with the way in which actual standard setting took place in the 

US and in Europe. However, for those who see maximization of social welfare as an 

important policy goal the conclusions of our paper may have normative implications as well. 

 

In order to limit the scope of our paper we mainly focus on environmental standards with 

respect to water pollution. This has the advantage that a comparison between the US and 

Europe is easier and moreover, even by just focusing on the issue of water pollution, 

sufficient relevant information can be obtained for a useful comparative economic analysis. 

 

Our paper is structured as follows: first we briefly sketch the economics of standard setting 

from a public interest perspective (2); then we address environmental standard setting in 

Europe (3) and in the US (4) with respect to water pollution. Next a critical comparative 

analysis is carried out (5) followed by a few concluding remarks (6). 

 

2. Basic economics of standard setting 

2.1 Differences in standards 

The balancing process between costs and benefits in order to set standards required by the 

economic model needs accurate information on the marginal costs of the various technical 

devices that could prevent harm, as well as information about the harm to the victims. In 

theory, information is needed on all polluters and victims. Especially in cases where there are 

many polluters and victims there are obvious problems to obtain information and to regulate 

all in detail. Practical simplifications are, therefore, crucial. A reduction of the problem is to 

abandon the search for optimal pollution and instead set politically realistic targets and try to 

reach them in a cost efficient way. The target can be a total pollution of e.g. a maximum X 

tone toxic emissions or Y numbers of cars. 

 

In practice, the regulation is usually formulated in some general target, and in constrains or 

restrictions on the polluters.  The general regulation is called in legal terms a target standard 
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or an environmental quality standard.1 It is sometimes also referred to as an ambient quality 

standard.2 This standard defines the environmental quality for a certain environmental 

component. The quality can e.g. broadly state how a particular habitat should be shaped in an 

ecological way or it could simply refer to specific chemical parameters to which e.g. the water 

in a creek should comply. Economists have traditionally argued that the law should limit itself 

to set these targets. 

 

When lawyers refer to standards, they usually refer to the regulatory measures, used and 

imposed by administrative agencies, that prescribe a factory causing the externality what 

measures to take to prevent harm. These measures can be imposed in general rules, but can 

also be found in individual licenses. In the environmental area they will often take the form of 

emission standards, prescribing the particular quality and quantity of the emissions into the 

environment. Non-compliance with such standards is usually enforced with administrative 

and/or criminal sanctions. Since in that particular case the actor is not free to choose the 

measures he wishes to use, to reach an optimal environmental quality, this approach is by 

economists often referred to as the “command and control” approach. 

 

In order to avoid confusion concerning the notion of standards we can thus distinguish 

between three types of standards: first, target (or ambient quality) standards; second, emission 

standards and third, production (or specification) standards. Let us now address the 

functioning of these standards in further detail and more particularly the relationship between 

target and emission standards. 

 

Environmental policy usually starts by defining the quality that a certain environmental 

component should have by setting a target or ambient quality standard. However, if there 

would only be target standards this might lead to a problem. If the environmental harm is 

closely connected to the regulated activity a quality standards may suffice. In that case the 

administrative agency could e.g. determine the target for the quality of a certain creek. It 

would be the responsibility of the only factory emitting waste water into the creek to see that 

                                                 
1  “Environmental quality standard” is the notion used in Europe and more particularly in the Council 

Directive 96/61 of 24 September 1996 concerning integrated pollution, prevention and control (IPPC 
Directive), Official Journal L257/26 of 10 October 1996, which we will dicuss in further detail in 3. In this 
Directive article 2(7) defines an “environmental quality standard”  as “ the set of requirements which must 
be fulfilled at a given time by a given environment or particular part thereof, as set out in community 
legislation”. 

2  This is more particularly the terminology used in US environmental law. 
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the target is achieved. However, in many cases the agency costs of determining the causal 

connection may be very high. This is particularly the case, if not one but e.g. ten sources emit 

waste water on the particular creek. This example shows that whereas environmental policy 

can start from the ambient quality of an environmental component to be determined in target 

standards, it ought to take one step further as well by laying down emission standards that 

take into account how the quality standards can be reached.3 

 

Quality standards may therefore be addressed towards administrative agencies that are 

engaged in emission standard setting. They will have to take the quality standard into account 

when setting emission standards for individual sources. Hence, quality standards and emission 

standards are closely related. Quality standards are for an industrial plant hence only directly 

of importance: the plant owner will usually not be the one responsible to comply with the 

target standards, but the targets will determine the emission standards laid down in his permit 

with which he has to comply. 

 

Quality standards typically emerged in legislation in the 1970's-80's, partially also as a result 

of failing policy that had just been based on emission standards. This traditional command 

and control approach just focussing on individual emissions of separate firms had the 

disadvantage that an agency would not envisage the effects of the overall pollution on the 

specific environmental component. Moreover, emission standards as such gave little 

incentives for innovation in abatement technology and further reduction of environmental 

harm. Policy therefore changed to an increasing use of ambient quality standards, but in many 

countries these target (or ambient quality) standards are still used in combination with 

emission standards. A related policy change has been the increasing use of so-called market 

based instruments (like taxation or emission trading) in order to reach the target. 

 

The second type of standard which is often used in environmental policy, and to which we 

already referred, are the emission standards, also called emission limit values. Again this is 

the language ued in Europe and more particularly in the IPPC Directive referred to above 

(supra note 1). Emission limit values are defined in article 2(6) of the IPPC Directive as “ the 

mass expressed in terms of certain specific parameters, concerntration and/or level of an 
                                                 
3  As we stressed in the introduction we assume to be in a regulatory world where environmental policy is 

only based on regulatory standards. It is theoretically of course also feasible to use environmental taxes or 
emission trading to guide polluters to reach the environmental target agreed upon. The analysis in our paper 
could easily be extended to the situation of taxation or tradable emission rights. 
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emission, which may not be exceeded during one or more periods of time”. These standards 

still leave some freedom to the potential polluter, since they usually only determine (in 

general rules or individual licenses) the amount and quality of the substances that may be 

emitted into the environment. There is obviously less freedom than with mere quality 

standards. Quality standards would leave it completely up to the firms how to comply with the 

target set. When emission standards are used the quality and quantities of the emissions are 

regulated. Still emission standards leave much more freedom than the third category, 

specification or production standards in which also the process or abatement technology 

would be described. These will be discussed below. 

 

Emission standards can be found in almost every legal system which has environmental 

legislation. Most environmental legislation originated by putting emission standards in 

general "permits to operate" which many factories were obliged to have since the mid ninety 

century. This permit was traditionally used as the instrument of the authorities to control the 

operation of a certain plant. As early environmental awareness came up, in these general 

permits also emission standards were incorporated. A next stage took place when various 

legal systems, usually in the 1960's and 70's started to implement so-called sectoral 

legislation, protecting one specific component of the environment e.g. surface water, ground 

water, air or soil. In some of these general acts specific emission standards for the emission of 

substances into these components were incorporated. Usually, the system, however, worked 

differently. The Environmental Act e.g. protecting the surface waters was usually merely 

stating administrative provisions, with the central goal of the legislation (protecting the 

surface waters) and providing powers to administrative agencies to set emission standards in 

individual licenses. In some cases general emission standards were set industry wide at the 

national level in order to guide the standard setting behaviour of local administrative agencies. 

A deviation from these general standards then had to be motivated. 

 

Specification or production standards go an important step further than emission standards 

since they will regulate ex ante e.g. what kind of product technology or abatement technology, 

e.g. a certain type of water treatment plant, will have to be implemented by the licensee. The 

advantage for the controlling administrative agency is obviously that information costs in case 

of monitoring are extremely low: it can easily be detected whether the particular factory has 

installed the prescribed technology. The disadvantages are, however, obvious from an 

economic point of view. Specification standards may become obsolete very rapidly; they also 
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give no incentive for technological innovation since all the licensee has to do is to comply 

with the prescribed specification. In addition specification standards may have important anti-

competitive effects, in fact providing a monopoly to the producer of the prescribed 

technology. Hence, the case for specification standards is generally rather weak, unless one 

could argue that the standardsetter has better information than firms concerning the optimal 

protection technology or innovation activity. This is, however, rather unlikely. 

2.2 Optimal standard-setting and cost-benefit analysis 

From the above it becomes clear that environmental policy at least needs quality standards to 

be set ex ante. A policy of mere emission standards, not taking into account the environmental 

quality they should achieve, has proven ineffective. If emission standards are used, ideally 

first the optimal environmental quality is determined and afterwards emission standards of the 

various plants are fixed in such a manner that the aggregate pollution coming from the various 

emissions will not exceed the environmental quality standards set. One will, therefore, need to 

set target standards, defining the environmental quality to be achieved and, depending upon 

the implementation instruments chosen, possibly emission standards as well. Indeed, as we 

already indicated, the emission standards should not necessarily take the form of regulatory 

standards of the "command and control" type (e.g. as license conditions), but could also be 

implemented in emission taxes or take the form of the due care standard in a liability case. 

 

The question arises how cost benefit analysis fits into this standard setting scheme. Cost 

benefit analysis will first of all play a role when environmental targets are determined, as has 

been indicated above. But also at this second stage, of defining emission standards, cost-

benefit analysis will play a role. In an optimal world where the regulator sets emission 

standards in the public interest the administrative agency will take into account marginal costs 

of more stringent environmental standards and balance these against the marginal benefits in 

additional reduction of environmental harm. This refined balancing process requires accurate 

information both on the expected environmental harm and on the marginal costs of the 

various technical devices that could prevent this harm (and on the corresponding emission 

standard). Depending on whether either the parties in the market setting or an administrative 

agency can be assumed to have the best information this will lead to a choice for fixing 

emission standards via tort law (in which case they will correspond with a due level of care) 
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or via regulation (in that case they will be incorporated as a condition of the administrative 

license).4 

2.3 Optimal specificity 

The risk that harm will be caused through, e.g., hazardous waste may well vary depending 

upon, e.g. population density or on specific hydrogeological conditions, where the propensity 

to accumulate varies. This brings us to the argument that is often advanced by economists, 

which is that in general environmental standards should not be uniform, but should be 

differentiated according to not only region, local needs, and branch of industry, but also 

preferences of the public. Indeed, it is argued that in different regions citizens may have 

different preferences regarding the appropriate trade- off between environmental quality and 

industrial production. An argument for differentiation can also be found in the economic 

literature with respect to optimal specificity. This theory has been advanced in an 

Ehrlich/Posner article (1974), and recently also in the work of Anthony Ogus (1994-1995). 

 

There are some obvious possibilities to differentiate as well, especially with respect to the 

decision to clean up polluted soils. In this case it is relatively easy to assess the future 

development of a certain site and to make the decision to clean up in accordance with that 

development. In these instances, the costs of differentiation may not be too high. Indeed, the 

literature has also indicated that there is a trade-off between the benefits of a detailed 

adaptation to location-specific circumstances on the one hand and increasing information, 

administrative-, and enforcement costs of such a differentiation on the other. The question is 

whether the benefits of particularisation outweigh their costs. Although in some cases 

information and administrative costs may be too high for a detailed differentiation, in many 

other instances location-specific circumstances can be recognised relatively easily at low cost. 

The future development of a site is a good example. This leads to the conclusion that when 

the effectiveness of environmental law is assessed, it should also be examined whether some 

kind of differentiation of legal rules, standards, and criteria for liability is applicable. As long 

as the benefits of this further differentiation outweigh their costs, the differentiation is 

obviously efficient. 

 

                                                 
4  The question whether emission standards are better enforced via tort law or via regulation has been 

extensively dealt with in the work of Shavell (1984). 
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Of course optimal specificity may play a role as well for the example which is central to our 

paper, being pollution of surface waters: the effect of particular emissions on lasting water 

quality will to a large extent also depend upon the particular local hydro-geological situation 

of that river: pollutant may have a much greater impact in surface water with little quantity 

than e.g. in deep fast flowing rivers which contain a large quantity of water. 

2.4 Centralization or differentiation? 

The theory of optimal specificity of course also has its impact on standard setting. From an 

economic point of view environmental quality to be provided could differ according to 

differing preferences of citizens (Ogus 1994). When externalities are local and prisoners 

dilemma’s are absent this would hence mean that target standards which reflect the local 

preferences of citizens could be differentiated as well. The result of this reasoning would be 

that environmental quality within a federal system could vary according to the individual 

preferences of the citizens. This argument is also used at the normative level in the US, where 

one can hear increasing pleas in favour of standard setting by the states rather than by the 

federal environmental protection agency (see e.g. Schoenbrod 1996). This economic argument 

therefore in principle leads to an environmental federalism where the environmental quality 

between (member-)states could differ as long as there are no transboundary effects (see also 

Faure 1998, 173). However, politically this idea of differing environmental quality between 

entities within one federal system is sometimes difficult to accept. One could make a political 

case for harmonised quality standards, arguing that a federal system should guarantee a basic 

environmental quality for all of it citizens. The legal instruments to reach this goal would, 

then, be the setting of quality standards to which the environmental components (such as 

groundwater) should in principle correspond everywhere in the jurisdiction. 

 

Therefore, as a result of different local circumstances the emission limit values to reach a 

similar environmental quality may well vary. In principle the differentiation of emission 

standards should be carried through as long as the advantages of further differentiation 

outweigh the administrative and information costs that are incurred with a highly detailed 

standard-setting process. The costs of meeting a certain level of environmental protection (in 

other words, the target) may well vary according to location-specific circumstances (Kolstad 

1987, Faure and Lefevere, 1995). This inevitably leads to the conclusion that where the 

environmental quality (target) to be reached is uniform, the emission limit values have to vary 

according to the location-specific circumstances and will therefore be differentiated. This 
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optimal specificity requirement not only means that the emission limit values will vary, but 

obviously also that the technology to reach the emission standard. This optimal technology is 

sometimes referred to as the “best available technique” (BAT). The marginal cost/marginal 

benefit comparison will inevitably depend upon local conditions, as well. A technology which 

can be "best" in (Member) State A, might not be "best" at all in (Member) State B, simply 

because local environmental conditions differ totally. 

 

If BAT takes into account the weighing of marginal costs/marginal benefits it means for a 

particular region with, e.g., little pollution and high environmental quality, that a less costly 

technology is BAT. Given location-specific circumstances, if one accepts that emission limit 

values should be differentiated in order to reach the same environmental quality, the same is 

also true for BAT, which will guide these emission limit values. Hence, taking the idea of 

optimal specificity from economic analysis into account, one can plead for differentiation in 

the use of BAT, which will allow for a local cost-benefit analysis to establish which 

technology is to be considered "best" in a particular local circumstance. 

3. Europe: Harmonization and IPPC 

3.1 Harmonization 

An important justification for EC environmental legislation has tranditionally been the 

creation of equal conditions of competition. The argument was often used that “disparities in 

legislation will cause unequal competitive conditions” and hence it was held that EC 

legislation had to intervene in order to create “a level playing field” for industry in Europe. 

EC directives promulgated on this basis often took the form of emission standards and process 

standards. For example the directive on discharges of dangerous substances into the aquatic 

environment5 was explicitely taken on this basis. It was argued that disparity between the 

provisions on discharge may create unequal conditions of competition and thus directly affect 

the functioning of the common market. This directive applied to all discharges into surface 

waters of effluents which are liable to contain any dangerous substance as defined in the 

directives’ annex. They at least required a prior authorisation to be granted by the competent 

authority which then had to lay down emission standards for the substances subject to the 

directive. These standards then could not exceed emission limit values which are to be 

                                                 
5  Directive 76/464 Official Journal 1976, L129/23. 
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established at community level “taking into account the best technical means available”.6 

This argument that disparities in legislation may create unequal conditions of competition has 

been seriously critized by law and economics scholarship. In the words of Van den Bergh, 

Faure and Lefevere (1995, 132) “the argument is always presented in the same stereotype 

wordings and owes a great deal of its strength to the fact that it is constantly repeated, more 

than to convincing analysis”. To some extent this argument is less heard of today in the 

European context for the simple reason that since the adoption of the so-called Single 

European Act a separate competence to legislate in the environmental area has been granted 

to the European authorities. Hence from that moment on they did not have a need to justify 

any environmental regulation any longer under the heading that “disparities in legislation will 

cause unequal competitive conditions”. The idea that a “level playing field” for industry has 

to be created has, however, still played an important role also in the creation of the IPPC 

Directive, which will be discussed now.  

3.2 Standard-setting via Integrated Pollution Prevention and Control (IPPC) 

For a long time most of the emission standards could be found in individual licenses of the 

specific plant. Since the basis for these licenses was usually to be found in a statute dealing 

with the particular environmental component to be protected (e.g. air or surface water) one 

plant could have to possess a variety of environmental licenses all dealing with one separate 

aspect of the environmental problem. These licenses were, moreover, usually issued by 

different administrative authorities whereby often no co-ordination took place. One can 

therefore recently see one final step in this evolution, in fact moving back to the early general 

license. We can now see that either the different licensing procedures are integrated or at least 

co-ordinated or that in some cases the decision making process is totally integrated so that the 

potential licensee of a plant only has to address himself to one administrative agency who 

will, after public consultation, award one integrated license that will set emission standards 

for the emissions in the various components. 

 

This idea of an integrated pollution control system can now be found in many legal systems 

and has, as a result of Directive 96/61/EC concerning integrated pollution prevention and 

control, also been promoted at the European level7. This concept of integration can be found 

in art. 7 of the Directive which states that Member States shall take the measures necessary to 
                                                 
6  For further details on this Directive see Pallemaerts, 1996. 
7 Official Journal 1996 L257/27. 
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ensure that the conditions of and procedures for the grant of the permit are fully co-ordinated 

where more than one competent authority is involved, in order to guarantee an effective 

integrated approach by all authorities competent for this procedure. 

3.3 Guidelines for standard-setting and BAT 

In legal analysis there has been an increasing occupation with the question how a guideline 

for environmental standard setting can be given. This question seemed important first to give 

the judge some indication of what the balancing of interest means in practical environmental 

cases he has to decide. In addition guidelines seem important to guide the standard setting 

behaviour of administrative agencies when no clear instructions of the legislator are at hand 

and thirdly these general principles could guide the operator of a plant when no fixed 

environmental standards are at hand to inform him what kind of process or abatement 

technology should be chosen. This brought about an interest in formulating general principles 

of standard setting. 

 
The same philosophy can be found behind the later adopted concept, Best Available 

Technique (or technology) Not Entailing Excessive Costs, (BATNEEC)8. The required ”best 

available technique”, BAT, is in itself not too much guidance to an agency, or to the regulated 

industry. The vagueness is obvious. Guidelines like “best practical means”, BPM or BAT are 

imprecise on the balancing of costs and benefits, although one can find a reference to the 

economic cost-benefit test in the notion of BAT. For instance, in defining the term "practica-

ble", the question of when costs are excessive will need to be answered. The reference to 

economic notions becomes more explicit in the BATNEEC principle. Indeed, the notion of 

"not entailing excessive costs" seems to refer to CBA. A first tentative conclusion could, 

therefore, be that the legal system seems to apply an economically relevant principle. 

 

 Whether this principle does relate to the economic cost-benefit test in practice can not be said 

since these principles are still so new in the legal system that it is not yet known what the 

prevailing legal interpretation will be. There is no precise case law with respect to the term, 

                                                 
8 For a discussion of the legal meaning of some of these principles, see Faure, M. and Ruegg, M., 

"Environmental Standards Setting through General Principles of Environmental Law", in Faure, M., 
Vervaele, J. and Weale, A., Environmental Standards in the European Union in an Interdisciplinary 
Framework, Antwerpen, Maklu, 1994, 39-60 and Ogus, A.I., Regulation. Legal Form and Economic 
Theory, Oxford, Clarendon Press, 207. 
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"practicable" BPM, and the BATNEEC notion is still so new that it remains unclear how 

courts and administrative agencies will interpret the concept, "not entailing excessive costs". 

 

The conclusion that the economic principles of standard-setting are followed in BATNEEC is, 

of course, only warranted if both the marginal benefits in the reduction of damage are 

considered as well as the marginal costs. If the practice of environmental standard-setting 

would only take into account whether the costs are reasonable or acceptable one way or 

another and disregard the benefits, this would not be compatible with the economic cost-

benefit test. It will, therefore, depend upon the actual practice of standard setting whether we 

can draw the conclusion that these general principles fit into the economic test or not. 

 

All in all, it can be concluded that the BATNEEC notion specifically provides room for an 

explicit application of the marginal cost-marginal benefit test when deciding what the 

"excessive costs" are. Since BATNEEC refers to "excessive costs", the CBA test can be used 

explicitly in the environmental standard-setting process.  

3.4 Standard-setting and BAT 

Finally, we should stress how legal-economic principles of standard setting such as the above 

discussed BAT standard can fit into this framework. The emission standard should, as 

discussed, in the first place take into account the environmental quality to be reached. If the 

goal to be reached is clear, being a specific environmental quality, BAT can provide 

information on the costs and benefits of various techniques that meet the target quality. As we 

have argued above a BAT guideline can be interpreted as taking into account marginal 

cost/marginal benefits weighing. Given a certain target standard the marginal cost/marginal 

benefit test implied in BAT can provide information on which technology is optimal to reach 

the target and thus it can be determined which emission standard corresponds with the best 

available technology to reach the particular target standard. 

 

These ideas are to a large extent9 to be found in the previously discussed IPPC Directive. Art. 

9, 4 prescribes that the emission limit values and the equivalent parameters shall be based on 

BAT, without prescribing the use of any technique or specific technology. The preparatory 

documents to the Directive had also made clear that the emission limit values should take into 
                                                 
9 With the exception that the IPPC Directive does not recognize the fact that emission limit values to reach a 

similar target may be differentiated. 
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account the quality standard to be reached. Hence, emission limit values should be deter-

mined, according to the IPPC Directive, both by BAT and by the quality to be achieved. 

3.5 BATNEEC in the IPPC Directive 

This BATNEEC notion now also plays a crucial role in the Directive of 24 September 1996 

concerning integrated pollution prevention and control, the so-called IPPC Directive. The 

concept of best available technology not entailing excessive cost (BATNEEC) has already 

been adopted in several other EC Directives, such as some of the so-called daughter-directives 

of Directive 76/464 on the discharge of dangerous substances into the aquatic environment 

and the more recent Directives 89/369/EEC and 89/429/EEC on the prevention of pollution 

from new, and the reduction of air pollution from existing, municipal waste incineration 

plants. The concept of BATNEEC is now removed from these directives and replaced by the 

new concept of BAT, as defined in a new art. 2 (11) of the IPPC Directive. 

 

According to article 2(11) of the Directive "best available technique' shall mean: 

"the most effective and advanced stage in the development of activities and their methods of 

operation which indicates the practical suitability of particular techniques for providing in 

principle the basis for emission limit values designed to prevent and, where that is not 

practicable, generally to reduce emissions and the impact on the environment as a whole". 

 

Reference to some sort of a cost-benefit test is now made in the definition of "available": 

"available" techniques shall mean those developments on a scale which allows 

implementation in the relevant industrial sector, and their economically and technically viable 

conditions, taking into consideration the costs and advantages, whether or not the techniques 

are used or produced inside the Member State in question, as long as they are reasonably 

acceptable to the operator". 

 

Here one can find a clear reference to the fact that costs and benefits should be taken into 

account where the availability of the technique has to be considered. 
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3.6 Levelling the playing field? 

The question of course arises how this IPPC Directive relates to the economic notions 

developed above according to which emission standards should be differentiated taking into 

account optimal specificity and varying local conditions. This issue has given rise to a lot of 

debate between industry from Northern industrialized countries (like the Nordic countries and 

Germany) on the one hand and Southern countries, lead by Spain on the other hand. It 

crucially had to do with the difference in approach between the Nordic countries who were in 

favour of a strict harmonization of emission standards at the European level and Southern 

countries who were strongly opposing this, holding that they would have to comply with 

unreasonably stringent standard. Some of the differences are nicely reflected in documents 

summarizing the discussions preceding the adoption of the IPPC Directive. For example 

Environment Watch: Western Europe reports on a proposal of the French presidency 

preceding the adoption of the IPPC Directive to soften the notion of BAT by allowing to take 

into consideration the geographical location in determining which BAT should apply to a 

particular plant. According to a diplomat “this makes BAT a very relative and site-specific 

concept”. Negotiators feared that “it seemed unlikely to find favour with northern countries 

who oppose letting Spain and others use their relative uncontaminated environments as an 

excuse to pollute more and who are pushing for an environmentally strict definition of 

BAT”.10 A previous version of an article 9.3 in the Directive said an installation could ignore 

BAT if it could still comply with the relevant environmental quality standard, even if its 

emissions were higher as a result. Critics, such as Germany, the UK and France, set this 

threatened the “level playing field” because many environmental quality standards are defined 

in national legislation. To these northern countries the article seemed to let southern member 

states off the hook”.11 

 

These quotes make clear that northern European countries were in favour of imposing strict 

emission standards (based on BAT), with which they presumably could already comply at the 

European level in order to create “a level playing field”. At the other end of the spectrum less 

developed member states like Spain and Portugal were concerned over the potential cost to 

industry of having to use best available techniques (BAT) as a result of the Directive.12 A 

                                                 
10  Environment Watch: Western Europe (EWWW), 20 January 1995, 14. 
11  European Chemical News (ECN Environment News), 30 Jan.-5 Feb. 1995, 22. 
12  EWWW, 3 March 1995, 8. 
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political agreement was apparently reached at a summit of environmental ministers at the end 

of Spring 1995 which resulted in a common position and later in the Council Directive of 24 

September 1996.Looking at the fase of the Directive it is not that clear to what extent the 

IPPC Directive achieves creating a level playing field (as requested by the Nordic countries) 

or in fact still allows for differentiation (as required by the Southerners). There seems to be 

some scope for differentiation for instance when addressing the notion of “available” 

techniques which defines those techniques in article 2(11) as those “which can be developed 

on a scale which allows implementation in the relevant industrial sector, under economically 

and technically viable conditions, taking into consideration the costs and advantages, whether 

or not the techniques are used or produced inside the member state in question, as long as they 

are reasonably accessible to the operator”. Even though there seems to be some room to take 

economic viability into consideration it is not clear whether high costs as such could qualify a 

technique as “unavailable”. Article 9(4) moreover makes clear that emission limit values shall 

be based on the best available techniques, but “taking into account the technical 

characteristics of the installation concerns, its geographical location and the local 

environmental conditions”. That seems to allow some room for differentiation according to 

local conditions (as required by the Southerners). There are, however, a few elements within 

the IPPC Directive which clearly show the wish of the European Commission to harmonize 

best available techniques. For example article 16 deals with an exchange of information and 

requires member states inter alia to produce data on best available techniques, which shall be 

organized by the Commission (article 16(2)). Moreover, article 18 clearly allows for the 

setting of community emission limit values in particular cases. 

 
After the promulgation of the IPPC Directive the commentators were divided on whether this 

Directive created a level playing field or rather still allowed for differentiation. Pallemaerts is 

critical of the Directive precisely because he argues that it allows too much discretion to 

national authorities with respect to standard setting. He is more particularly critical of article 

9(4) just quoted which could even be read as requiring member states to take local and 

environmental conditions into account. He equally holds that the notion of best available 

techniques leaves “the member states virtually unfettered discretion in determining emission 

limit values for any given installation” (Pallemaerts, 1996, 176). Law and economics 

scholarship on the other hand was much more critical of the Directive (as we will show 

below) arguing that this harmonization of emission limit values, which is still possible 

through article 18 of the IPPC Directive, will lead to a differentiation of environmental quality 



Map 396 

 19

(Faure, 1998, 174). Although there are undoubtedly references to taking local conditions into 

account (like the mentioned article 9(4)) the problem with the IPPC Directive is not only 

article 18 which provides a legal basis for the Commission to set community-wide emission 

limit values (in particular cases) but especially the possibility to provide for a harmonization 

of the notion of BAT as well. This is well recognized in a paper by Emmott (1997) who 

discusses to what extend the IPPC Directive provides prospects for a level playing field in 

Europe. He rightly refers to the fact that in establishing the information exchange the 

European Commission has initiated the production of a series of so-called “BAT reference 

documents” or BREFS. These BREFS determine what best available techniques are for a 

particular industry (e.g. steel, cement or paper and pulp) and are to be taken into account in 

determining BAT at the national level. These BREFS “should support great uniformity. Some 

member states may rely on the BREFS as the main source of reference in permitting, in which 

case their content is likely to be quite influencial” (Emmott, 1997, 163). It is pretty ironic that 

this fear for harmonization of technology to be imposed upon industry is now realized by the 

IPPC bureau located in Seville which has the task of drafting these BREFS. Not surprisingly 

there have been several serious disagreements in drafting these BREFS.13 The bottom line is 

that these BREFS, even though they formally are non-mandatory documents as to what these 

BATS are, de facto lead to a harmonization of BATS in Europe. 

 

Finally we should mention that the European Commission is also working towards a formal 

review of the IPPC Directive, but that radical changes are not planned.14  

3.7 Critical appraisal 

How does this evolution of the IPPC Directive and more particularly the notion of BAT relate 

to the economic starting points concerning differentiation of standards on the basis of optimal 

specificity? As we mentioned above, this optimal specificity requirement not only means that 

the emission limit values will vary, but obviously also that BAT will vary. Indeed, the 

marginal cost/marginal benefit comparison will inevitably depend upon local conditions, as 

well. A technology which can be "best" in Member State A, might not be "best" at all in 

Member State B, simply because local environmental conditions differ totally. 

                                                 
13  See “Guidance aims to clarify decisions on IPPC pollution standards”, ENDS Report 346, November 2003, 

55. 
14  See “Review of IPPC Directive and BREF”, Environment Business, January 2008, 12. Notice that a 

codified version of the IPPC Directive was established in Directive 2008/1/EC of 15 January 2008, Official 
Journal L24/8 of 29 January 2008. This, however, contains no change in substance. 
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If BAT takes into account the weighing of marginal costs/marginal benefits it means for a 

particular region with, e.g., little pollution and high environmental quality, that a less costly 

technology is BAT. The IPPC Directive is, however, as we mentioned above confusing on 

this point. The European Commission argues that the Directive provides for a comprehensive 

exchange of information and application of BAT to new installations throughout the 

Community15. The Commission apparently believes in the idea that BAT is a universal 

concept that provides for a similar standard irrespective of local conditions16. This also 

becomes apparent if one reads the Commission's comment with respect to the notion of 

"available". There, it is stated that available refers to techniques that are available anywhere in 

the world17. 

 

Given location-specific circumstances, if one accepts that emission limit values should be 

differentiated in order to reach the same environmental quality, the same is also true for BAT, 

which will guide these emission limit values. Hence, taking the idea of optimal specificity 

from economic analysis into account, one can plead for differentiation in the use of BAT, 

which will allow for a local cost-benefit analysis to establish which technology is to be 

considered "best" in a particular local circumstance. Here one clearly recognizes a conflict 

between environmental reasons for policy making and the “economic” idea of harmonizing 

marketing conditions for industry. If, at the policy level one would desire a harmonized 

environmental quality this would lead to differentiated emission limit values (and of course 

BAT on which these values are based) taking into account location specific circumstances. A 

consequence of this idea is that emission limit values in less polluted member states (Spain, 

Portugal) can be more lenient than in states which are more industrialized (and hence already 

more polluted). However, if one still follows the idea of a harmonization of conditions of 

competition this would lead to the opposite result that environmental quality would be 

differentiated. 

                                                 
15 Com (93) 423 final, 14. This is now reflected in article 16 of the Directive of 1996 concerning the exchange 

of information. 
16  See in this respect for example recital 25 preceding the IPPC Directive which reads “whereas the 

development an exchange of informationa at community level about best available techniques will help to 
redress the technological imbalances in the community, will promote the worldwide dissemination of limit 
values and techniques used in the community and will help the member states in the efficient 
implementation of the Directive”. 

17 Com (93) 423 final, 14. This becomes clear from the quote of recital 25 in the previous footnote. 
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4. US 

5. Comparative analysis 

One might be tempted to analogize the pre-emption of state and local environmental 

regulation in the US to the shifting of environmental competences to European central 

authorities. It is indeed true that after a European directive has dealt with a certain matter (e.g. 

shipment of hazardous waste), national Member States not only have an obligation to adopt 

their environmental laws to the contents of the directive but – unless the directive specifically 

provides otherwise – Member States actually lose the power to take independent legal action 

with respect to that same area. However, similar to the American doctrine of implied pre-

emption, if the ECJ finds that if the area concerned has not been regulated by a European 

directive in an exhaustive manner18, then a Member State may issue additional legal 

measures19. But, again like the American doctrine of pre-emption, if a European directive 

exhaustively regulates an area, then Member States lose their power to issue additional 

regulations, outside of the measures of discretion allowed for by the directive. 

 

Despite these similarities, there are some notable differences between preemption of state and 

local regulation by federal environmental statutes in the US and the shifting of environmental 

competences to central authorities in Europe. In Europe there is no risk comparable to that 

such as noise control in the US, where powers would be shifted to a European agency which 

would preempt national environmental law, but then the European agency would not act, 

leaving no regulation. To begin with, there is no such thing as a European regulatory 

enforcement of environmental law20. In environmental matters the European Commission 

does not dispose of inspectors to check whether the law is actually applied on the ground. 

However, a consequence of a regulation of a specific area at European level is precisely the 

duty of the Member State to implement this piece of European law. The danger in Europe is 

hence not so much that Europe would take specific powers and preclude Member States from 

regulating in the same area (while Europe hypothetically does nothing) but rather the reverse: 
                                                 
18  For example in the well-known Directive 2004/35/7 concerning environmental liability, OJ 2004 
 L143/56 of 30 April 2004, various important issues such as liability in case of multi-party causation, the 
 justificative effect of following regulation and compulsory insurance are explicitly left to the Member 
 States. For details see the contributions in Gerrit Betlem and Edward Brans (eds.), Environmental Liability 
 in the EU. The 2004 Directive compared with US and Member State law, London, Cameron May, 2006. 
19  ECJ 5 April 1979, Ratti Case 148/78, ECR, 1979, 1629 and ECJ 14 October 1987, Commission v. 
 Denmark, Case 278/85, ECR, 287, 4069. 
20  There is a European Enforcement Agency, but it has no enforcement tasks. See Ludwig Krämer, Yearbook 

of European Environmental Law, vol. II, 155-182. 
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Europe may for example promulgate a directive with respect to transboundary air pollution 

but Member States may fail to implement this directive. The real weakness of the European 

environmental law is precisely the potential failure of implementation by the Member States. 

 

For this reason, the risk of regional protectionism via centralized environmental standards – 

where states with tough environmental standards use centralized environmental law to force 

their standards upon states (generally less developed ones) with more lax regulation – is 

perhaps less of a risk in Europe than in the US. In this story of environmental regulation as 

regional protectionism, interest groups in areas which are already heavily regulated (and 

probably heavily polluted) may have incentives to extend their strict (national) regulations to 

the European level, thus forcing foreign competitors to follow the same regulation with which 

they already comply. The result is that industry will lobby to erect barriers to entry. In 

addition, green NGOs will be pleased with this lobby and often support the demand to transfer 

strict national standards to a European standard21.   

 

There is ample evidence of such interest group behavior, for example in the context of the 

European Directive on Integrated Pollution Prevention and Control22, which we discussed at 

length above in section 3. Had this directive aimed to achieve a harmonization of ambient 

environmental quality across Member States, then given that location-specific circumstances 

may differ systematically across nations, facility-specific emission limit values needed to 

reach a similar quality would of course differ as well. Such a directive would have been to 

this disadvantage of industries in countries that already have strict facility-specific emissions 

limits, such as Germany. Precisely as predicted by this analysis, in the negotiations leading to 

the Directive on Integrated Pollution Prevention and Control, industries in heavily regulated 

countries such as Germany opposed an ambient environmental quality-based approach, while 

those in countries with systematically different hydro-geological conditions, such as the UK, 

favored such an approach23. As with US federal environmental laws, interest groups in more 

heavily industrialized, and heavily regulated countries have generally prevailed at the 

European level, with the IPPC (and other European) directives providing for the 

                                                 
21  Vogel D. , Trading Up: Consumer and Environmental Regulation in the Global Economy, 

Cambridge:Harvard University Press, 1995, 52-55. 
22  Faure, M. and J. Lefevere (1996), ‘The Draft Directive on Integrated Pollution Prevention and Control: an 
 Economic Perspective’, European Environmental Law Review, 112-122. 
23  The UK has large, fast flowing rivers with higher regeneration capacity. 
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harmonisation of emission limit values rather than ambient environmental quality standards24. 

The history preceding the IPPC Directive made clear that the same was true for less 

developed countries like Spain and Portugal who also heavily opposed the imposition of EU-

wide standards as “levelling the playing field”. Special interest groups, representing industry 

understandably lobbied strongly in favour of harmonization of European limit values. They 

may have incentives to extend their strict (national) regulations to the European level, forcing 

their foreign competitors (in the south) to follow the same strict regulation with which they 

already comply. This result can today of course be reached through the harmonization of best 

available techniques through the so-called BREFS.  

 

The political-economic story that has played out in Europe over the choice between uniform, 

industry-specific emission limits versus ambient environmental quality standards is thus very 

similar to that which has occurred in the US. One may question, however, whether the game 

had quite the high stakes in Europe that it has had in the US. Unlike the US, where there is a 

federal regulatory agency, the EPA, backed by the US Department of Justice, that is in a 

position to take over the job of both writing and enforcing facility-specific permits, in Europe 

there is no comparable European regulatory agency with the police power to conduct facility-

specific inspection and then undertake enforcement actions in court. For this reason, even 

facility-specific emission limits may not really help polluters in the most heavily regulated 

European countries, since the enforcement of those standards in less heavily regulated 

countries is ultimately in the hands of domestic, rather than centralized European enforcement 

authorities. Hence it may be that the desire of the more heavily regulated Member States for 

such site-specific standards may well be something done in the expectation of the future 

development of a centralized, European environmental regulatory agency with full 

enforcement authority. 

                                                 
24  Faure, M. (1998), ‘Harmonisation of Environmental Law and Market Integration: Harmonising for the 

WrongReasons?’, European Environmental Law Review, 169-175. 
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6. Concluding remarks 
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