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HOW TO DETERMINE INTENT: LESSONS FROM LA.
By J. Morgan Kousser*

Abstract

In a series ofdecisions from 1970 to 1980, the United States Supreme Court shifted from an
effect standard to an "intent" standard in racial and sex discrimination cases. Every step along the

road from the Jackson. Mississippi swimming pool closing case' to the Mobile, Alabama city
commission case^ was criticized by professors and policymakers.' Indeed, the last step was so
controversial that Congress overturned the Court's City ofMobile v. Balden decision in the major
amendment to the 1982 Voting Rights Act, allowing plaintiffs in voting rights cases to prevail by
proving either a racially discriminatory intent or aracially discriminatory effect.*

How much difference has the shift made? Do Supreme Court decisions during the century
following the passage of the Fourteenth Amendment in 1868 throw any light on the Court's more
recent course? How, exactly, have courts said intent must be proven, and how do their standards
comport with logic and nonnal professional conduct among historians? What sorts ofevidence are
relevant to proving intent, and why are they relevant? How, in practice, should one go about
evaluating hypotheses about the motives ofthe framers ofgovernmental rules?

Thebest path to answers to such questions begins, it seems to me, with a detailed
examination ofone case. In August, 1988, the Mexican American Legal Defense and Educational
Fund and the American Civil Liberties Union filed Yolanda Garza et al. v. County ofLos Angeles,
California in the United States District Court for the Central District of California. Shortly
thereafter, the United States Department of Justice instituted asimilar suit against the Couruy.
Having testified as ahistorian and political scientist in six previous federal voting rights cases, I
served as an expert witness for MALDEF and the ACLU on the question of whether, in recent years,
the supervisorial district lines in Los Angeles county had been drawn with an intent to discriminate
against Hispanics. This paper is arevised and much expanded version of the one Ipresented to the
court.

As in other cases, Garza was complex enough to require the attention of aprofessional
historian because rx) one incident or piece ofevidence was, by itself, conclusive.' Decided in favor
ofthe plaintiffs by Judge David V. Kenyon on June 4,1990, Garza deserves detailed attention not
only for the light itthrows on the general theoretical questions noted above, but also because the
record on motivation is extraordinarily rich, because Los Angeles county has one of the largest
populations of any jurisdiction ever sued in avoting rights case, and because it is the most important
voting rights suit involving Hispanics ever filed.



L ETHNIC DISCRIMINATION BY GERRYMANDER

1. A, Introduction and Overview

I begin by considering, very briefly, some examples from the historical record ofanti-
minority gerrymandering. Social science provides few laws of human behavior. Consequendy, we
often turn to past or present day analogies for guidance. It is instructive to note that the first time in
American history when enough minority group members could vote to make asubstantial difference
mpolitical outcomes, the three major techniques of gerrymandering ("packing", "stacking", and
"cracking", to be defined below) were used by supposed allies, as well as by enemies, to dilute the
power of minority voters. The fact that Deep South redistricters of the 1870s and 1880s instantly
knew how to accomplish various kinds of gerrymanders creates apresumption that when we observe
anti-minority effects in a redistricting, they were intended. Furthermore, the fact that observers a
century ago discerned discriminatory intent, not by looking for verbal admissions ofadesire to
disadvantage minorities, but by considering the obvious effects of redistricting plans, demonstrates
how commonsensical and historically precedented it is to determine discriminatory intent from
discriminatory effects.

Particular partisan and demographic traits of Hispanics in contemporary Los Angeles
County affect the character of discrimination against them in redistricting. Predominantly
Democratic and slightly less segregated than the African-American or Anglo populations, Hispanics
also have asmaller proportion of registered voters to total population than the other two groups.
Because these traits are widely known to those who draw boundary lines, they suggest that anti-
Hispamc gerrymandering is at least as likely to be accomplished by splitting areas of Hispanic
concentration as it is by concentrating them in a fewdistricts.

State and county laws and guidelines that affect county reapportionment imposed severe
constraints on the process, particularly on the 1981 redistricting. The most significant was the
necessity for the final plan to receive the votes offour ofthe five supervisors, for itmeant that the
aggressive, newly-elected Republican majority on the Board in 1981 could not jam through their
preferredredistricting plan.

Incumbents have alarge advantage in elections to the Los Angeles County Board of
Supervisors, not only because they can raise much more money in campaign contributions, but
because they can design their own districts to help themselves and disadvantage potential opponents.
The third section of the paper examines in detail the pattern of redistricting from 1959 through 1971,
and represents an attempt to determine, in key instances, why specific changes were made. The most
important fact for the purposes of this case is the pattern of growth of the district that contained the
largest proportion of the "Hispanic core" area from 1950 on, the Third Supervisorial District
Instead of taking in more of the areas in which Hispanics lived or were moving into, the Third
District ballooned into the Anglo suburbs. The repeated rejection of cities in greater East Los
Angeles by Third District supervisor Ernest E. Debs, often over the vociferous objections of
colleagues who wanted to unload these areas on him, constitutes aracially discriminatory pattern of
largely successful attempts to minimize the Hispamc percentage of the population in the most



Hispanic county supervisorial district.
Because they involved the same issues of minority representation, as well as several of the

major participants in the 1981 redistricting, the 1972 reapportionment of the Los Angeles City
CouncU and efforts to expand the number of members on the Board of County Supeirisors from
1935 to the present cast light on the intent of County redistricters. In 1972. then City Councilman
Edmund D. Edelman realigned two City Council districts containing large parts of East Los Angeles
to create anew Councilmanic district that had aHispanic population majority. Redistricters in Los
Angeles knew how to draw districts that would be more reflective of the will of the Hispanic
community, and they learned, through watching the subsequent battles between incumbent Anglo
councilman Art Snyder and aseries of Hispanic chaUengers. what the effect of drawing adistrict
with certain characteristics was. Because efforts to expand the County Board again and again raised
the issue of Hispanic representation, it is clear that any politically aware person must have known
and must stiU know that such representation is at stake each time the expansion issue is considered.
To defeat expansion proposals, as voters did twice in the 1960s and 1970s, and as amajority of the
Board of Supervisors has repeatedly done during the 1980s, is to deny, consciously, one means of
giving Hispanic voters a better chance to elect candidates oftheir choice.

The 1980 elections that overturned the Democratic majority on the Board and ended the
political career of the only member of aminority group to serve on the Board since 1875 changed
the character of the participants in the 1981 redistricting and unquestionably altered its outcome.
Since several of those who had major roles in trying to draw boundaries in 1981 played important
parts in the 1980 campaigns, and since those campaigns suggest agreat deal about the climate of
racial opimon at the time of the redistricting. it is necessary to review what went on in the 1980
supervisorial elections.

T̂wo demographic changes during the 1970s—the marked increase in the proportion of the
county's population that was Hispanic and the disproportionate growth of the Hispanic proportion in
the First and Third Districts—also conditioned the 1981 redistricting. Two Anglo supervisors.
Edmund Edelman and Peter F. Schabarum. were potentially at risk from the rising Hispanic
percentages in their districts, even if the lines remained as they were, and particularly if they were
changed to track Hispanic growth more closely.

Republicans in 1981 carried out asecret plan for aprivate reapportionment effort in which a
redistricting expert, Joseph Shumate, would be paid, out of the Republican supervisors' campaign
ftmds, to design and evaluate the political aspects of redistricting plans. The only plans that the
Boundary Commission, appointed by the supervisors, seriously considered were plans apparently
drawn by Shumate, partly with the use of data from the Republican-connected Rose Institute at
Qaremont McKenna College.

Democrats also had their secret plans for 1981. Edelman's deputy Jeff Seymour
surreptitiously got the County's Regional Planning and Data Processing Divisions to match precinct
and census tract data in order to prepare him an extensive report giving the results of along series of
elections at the census tract level for Edelman's district. The 335-page computer printout of these
returns also demonstrates the defensive nature of the Democratic efforts after they lost their majority
on the Board. The Republican Board members proposed wholesale changes in the district lines. The
Democrats planned from the beginning to maintain something much closer to the sums quo.



The personal histories of the five initial appointees to the Boundary Commission, all close
political confidants of the supervisors, reflects agreat deal about their actions, as weU as about their
later explanations of those actions. After aprotest by the Hispanic redistricting group Califomios for
Fair Representation, the supervisors expanded the Commission by adding five members of minority
groups. AH the negotiating, however, went on behind the scenes, and was conducted by the five
Anglo members. The public hearings were afacade, and aplan proposed by the Califomios group
was never seriously considered, either by Democrats orRepublicans.

RepubUcans on the Boundary Commission faded to divide the representatives of the two
Democrats on the Board, and failed to get them to accept plans containing adistrict that had a
majonty of Hispanics in the population. Because no radical plan could command the support of
four supervisors, the Board began anew and, in aseries of private meetings, negotiated minor
changes that preserved the fissure in the East Los Angeles community. Again, public hearings were
purely for show, while the important discussions went on behind closed doors. Hispanic activists
emerged from the process as frustrated and angry as did Republican activists, ifnot for the same
reasons.

The final section of the paper steps back from Garza to consider the development of the
intent standard inequal protection and voting rights law. Courts discovered connections between
intent, effects, and racial discrimination long before the 1970s, and doctrinal developments acentury
ago closely parallel more recent ones. Beginning with the three 1880s Chinese laundrymen's cases,®
the Supreme Court first claimed to reject evidence of intent as improper, then declared such evidence
admissible, but inadequate.^ and finally, by the 1915 grandfather clause cases®, tested their
abrogation ofthat notorious clause principally on inferences about motivation. More recent cases
from Brown v. Board ofEducation^ through Washington v. Davis^° and Rogers v. Lodge^^
apparently enshrined an intent standard, but were actually decided on the basis ofmuch the same sort
ofevidence as is required under an effect standard. Although several commentators have attacked
the intent standard as unworkable or too difficult to meet, no one has previously tried to classify the
types of evidence that are necessary to demonstrate intent, the rationales for each ofthem, and the
causal logic behind various proposed intent standards. After doing so, Iapply these criteria briefly to
various hypotheses that might be offered to explain the shape of Los Angeles county supervisorial
districts. The evidence in the Garza case is complex, but conclusive. The Los Angeles county
supervisors could preserve their racially exclusive club only by manipulating district lines to keep
the mushrooming Hispanic community split.

I. B. Gerrymandering in General

American politicians have always been quick to discover and eager to use electoral rules and
practices that advantage themselves and disadvantage their opponents. Disfranchisement,
gerrymandering, and electoral violence, intimidation, bribery, and ballot tampering may not be the
best of the American tradition, but they have often played large roles in shaping it.'̂ To the old saw
Anytime you hear apolitician speaking of 'the public interest,' you'd better keep your hand on your

wallet should be added another "Anytime an electoral procedure is changed, you have only to ask
who did it to know who benefited." Protestations ofvirtue in reapportionment carmot be taken



seriously, and can only have been made with a wink and a nudge.
Having planned for aprivate reapportionment effort secretly paid for by the newly elected

three-man Republican majority on the Los Angeles County Board ofSupervisors. Ron Smith.
Supervisor Deane Dana's appointee to the Boundary Commission'̂ in 1981. averred that his only
motive indesigning a redistricting plan was "to do a noble and good thing.. Likewise.
Supervisor Michael Antonovich declared that he selected his former campaign aide AUan
Hoffenblum to the Commission because he "would be able to be fair." and that his only instruction
to his other Boundary Commission nominee. Dr. Frederic Quevedo was "to be fair."'̂ The
Chairman ofthe Boundary Commission. Blake Sanbom. maintained that the effect ofthe
redistricting on the political fortunes of the supervisor who picked him. Peter F. Schabarum. "never
entered [his] mind at aU."'« On the other side of the partisan aisle. Robert Bush. Supervisor Kenneth
Hahn's appointee to the Commission, denied absolutely that he and Hahn ever discussed the
political implication ofthe configurations ofthe different plans." for instance, their effects on

Hahn s reelection chances." And Alma Fitch, former chief deputy to Supervisor Edumund D.
Edelman and his choice for the Coimnission, claimed that the only instructions she received from her
boss were to 'Do the best job you can. Whatever kind of distria Ihave when this is over I'll be glad
to run in."'*

More forthnght is astatement by the chief consultant to the California Assembly's Special
Committee on Reapportionment in 1981, Professor Bruce E. Cain: "... every plan is going to have
abias. Every plan is going to have aslanL And therefore every plan is going to be agerrymander in
some sense. It is going to have an intention to it. It is going to favor some groups and not others.""

Framing electoral arrangements is always azero-sum game. For every winner, there is at
least one loser. If the incumbent supervisors of Los Angeles County have been the likely winners,
because they have reapportioned themselves, who. over the past several reappoirionments. especiJhy
that of 1981. have been the losers? Since Garza involves the contention that the intended losers
have been members of minority ethnic groups. Hispanics in particular, it is appropriate to begin this
paper by considering the process of anti-minority gerrymandering in general and by putting it in
some historical perspective. Itis logically possible that those who have redrawn lines have nnrii
recenUy ignored ethnicity, and that since the 1965 passage of the Voting Rights Act, redistricteis
have tried to promote, not impede the interests of minority groups. Has discriminatory
gerrymandering been so rarely understood, anempted, or accomplished that one's initial impulse
should be great skepticism toward any such claim? Or. on the contrary, has anti-minority
redistricting been so universally recognized, widely undertaken, and repeatedly perpetrated that one
should expect that when itdoes happen, it was meant to happen?

I. C. Gerrymandering in Historical Perspective

There are no better places for someone interested in the gerrymandering of racial and ethnic
minorities in America to start than Mississippi and South Carolina in the 1870s and 1880s.^ Deep
South blacks first voted after the Military Reconstmction Act of 1867. The pro-black Radical
Republicans who controUed these two states, which had the largest proportions of
African-Americans in the country, evidently understood perfectly the tactics of "cracking" (splitting



minority groups between districts) and "stacking" (keeping effective minority voting percentages
below some threshold level). The racia Democrats, who drew the congressic lal lines in Mississippi
after 1875 and in South Carolina after 1881, added to these the technique of' packing"
(concentrating one's opponents in the 5mallest number of districts). Even wthout overt statements
of the intent behind these particular reapportionments, political commentate sof the 1870s and
1880s concluded from their effects al jne that they were meant to be discrim natory. Looking at
them today, it is easy to see why the circumstantial evidence seemed so cor :lusive.

Consider figure 1and parts A-1 and A-2 of table 1. '̂ From 1867 tc 1875, Republicans
spread black (and, therefore, safely Republican) majorities among three of the jur districts,
apparently hoping to hold the Fourth District with ablack/upland white ccaliti n. No county was
divided, and, nearly acentury before Reynolds v. Sims^, there was little variat in in the district
populations. In the first reapportionment after the 1870 census, the RepubUca sproved even
craftier, keeping three strongly black majority districts and adding an at-largf seat (Jhe state as a
whole was 59% black.) Blacks filled all four black majority seats. (See Tab! !̂, Panel A.) In 1875,
the Republicans overreached themselves, drawing two marginal districts wit; aght preponderances
of Afncan-Americans. The two "whitest" districts also contained the most x iple. Democratic
violence and chicanery overcame the natural Republican majorities in thesf vo districts.

{Figure 1 about here.)

So many counties were split in the post-1881 reapportionment tl sapparently not
possible to compute racial percentages for all'of the districts for the last n Figure 1.^ However,
no statistics are really necessary. This gerrymander passes the "inter-oc . trsoimatic test" it hits
you between the eyes. The gem of this malapportionment, the Seventh 1is jict. according to the
New York Times, "contains all the precincts of black voters that could be stmnf together with the
faintest connection of contiguous territory."^^ Not apparent from the map is tha this new "boa
constrictor" district stretched between the homes of two incumbent Repubiicai: Tongressmen, a
black who resided in Beaufort county and a white who lived at the other end of :.ie district in Sumter
county."

{Tobies 1 and 2 about here.)

Mississippi s experience in the Reconstruction and "Redeemer" eras is also instructive. In
1868, the risk-accepting Republicans created two safe and three competitive ai ;ricts, splitting the
heavily black counties ofBolivar, Sunflower, Coahoma, and Tunica off fr im r ,eir Delta brethren in
an attempt to bolster what they hoped would be an appreciable highland \ tuie Republican vote.
(See Figure 2). The two most populous districts were also the most heav Jy black. ApparenUy to
maintain white power within the Republican party, in other words, the Republicans "wasted" many
oftheir votes by concentrating too many people in two districts. After tl.ie 1870 census, the
RepubUcans trimmed their majorities, but kept fairly safe cushions, in fv^ districts, while conceding
the First to white Democrats. Table 2, Panel B, which shows the actual r suits ofthe electoral
process, reflects these redisticting changes perfectly.



{Figure 2 about here.)

Rather tJ nwait for a new census, the Democrats who had perpetrated the violent
"Revolution of 1! 3" in Mississippi immediately reap portioned the congressional seats. Known
throughout the co ntry at the time as the "shoestring district," the new Sixth ran all the way between
the northern and s uthem borders ofthe state, tracking the Mississippi River and drowning the
state's blackpopulation in its course. Twoof the six districts were safely white (and therefore
Democratic), three would require only alimited amount ofballot box stuffing and night riding for
the Democrats to cany, and the Sixth was overwhelmingly Republican. Freightened by the
assassinations c i at least 2CXD white and blackRepublicans in the state in 1875, most blacks seem to
have given up p litics inMississippi for the next four years.^

In 1881, the Democrats retied the shoestring, which was represented by black congressman
JohnR. Lynch of Adams county, running it east-west, instead of north-south. In theNew York
Times corresp)ondent s summary, "the whole reapportionment scheme, therefore, turned upon the
problem of beating Lynch, andan examination of the SixthDistrict willshow that the Bourbons
[Democrats] did the best job that itwas possible to do. The only trustworthy Republican counties in
the whole district are the two that belonged to Mr. Lynch's old district, Adams and Wilkinson." The
others were sparsely populated and largely white." Lynch lost. AsTable I shows, the Democrats
created one overwhekningly black Delta district, the Third, one substantially black district, the
Seventh, and five districts that stacked the African-Americans so skillfully that they ranged only
from 49.2% to 53.8% black In such districts, including Lynch's home district, it was simple to alter
a few tallies, throw out a few thousand votes, orannounce solemnly that mules orhorses had eaten
selected ballot boxes.^ Fraud worked easily because gerrymandering had reduced the task to
manageable proportions.

In these two states. Democratic gerrymanders had turned an 8-3 probable Republican
margin to 12—1 Democratic. Since voting was well known at the time to be extremely racially
polarized aconclusion borne out by extensive statistical analyses"—a partisan gerrymander
amounted to a racial gerrymander. Similar reappoitionments created the "Black Second" inNorth
Carolina, the Black Fourth in Alabama, and less notorious concentrations elsewhere.^

Outside the South inthe late nineteenth and early twentieth centuries, there were too few
distinguishable, geographically concentrated racial or ethnic groups for them to be the subject of
flagrant gerrymaadering, but the same principles were applied to partisan groups. As a political
scientist phrased tiae r zofthumb in 1906: "Make your district majorities as small as is safe; make
your opponents' disui, majorities as large and as few as possible; throw away as few ofyour own
votes and as many of y ar opponents' as you can."^'

In sum, the pnt liples ofpartisan and anti-minority gerrymandering are so universally
recognized as to create astrong presumption that, when boundary lines have the ^ect of
discriminating, they weai intended to.



I. D. Gerrymandering Hispanics

That most honestly brash of California politicians, the late Jesse Unruh, who as Assembly
Speaker presided over the epic ^st-Reynolds rsapportionment of the 1960s, once acknowledged
that Reapportionments are designed by incumbents, for incumbents, as aservice to incumbents."
Continuing this candor, he announced in 1971 hearings of the California State Advisory Committee
of the U.S. Commission on Civil Rights that "Quite obviously the Mexican American community
has been reapportioned more with regard to how it would maximize the Democratic representation
that [szc] it has to how it would maximize the Mexican American representation."" According to
Los Angeles City Councilman Richard Alatorre, who was chainnan of the Reapportionment
Committee of the State Assembly in 1981, Hispanic areas had been divided in congressional, state
legislative, and Los Angeles City Council apportionments in California before 1981. '̂

It is the disproportionately Democratic affiliation of Hispanics in Los Angeles that makes
them useful in gerrymanders.^ According to The Rose Institute, 70.4% of the Latino registered
voters in Los Angeles County in 1988 were Democrats, 20.4% were Republicans, and 9.2% declined
to state oraffiliated with minor parties." Because ofthis, according to Prof. Richard Santillan,"...
the Democratic leadership during times of redistricting has deliberately distributed Chicano voters
into as many districts as possible to maximize and take advantage ofguaranteed Chicano support for
non-Chicano Democratic candidates."" Conversely, as Prof. Alan Heslop, head ofThe Rose
Institute and former Executive Director of the California State Republican Central Committee, put it:
Republicans seek to concentrate Latinos excessively by bringing them together in asingle district to

waste Democratic votes ... Or as Assembly minority leader Ross Johnson put it, "If seats are
created in the Hispamc areas that increase the opportunity for Hispanic representation,... it follows
as the night the day that in the suburban areas there will be greater opportunities to elect
Republicans."^*

That Hispamcs are somewhat less segregated from other ethnic groups than
African-Americans or white Anglos are in California is widely understood by reapportionment
experts. The Los Angeles City Community Development Department identified Anglo, black,
"Spanish", "mixed", and "Asian" housing clusters from 1950 through 1980. On average, Anglo
clusters were 87.5% Anglo, black clusters were 81.2% black, but "Spanish" clusters were only
61.2% Hispanic, and Asian clusters were amere 36% Asian.^ Because of the degree of segregation,
it is easiest to draw safe Anglo political districts, but Hispanics are clearly not so mixed within the
Southern California community as to make itvery difficult to cluster them politically, or,
alternatively, to determine where to divide them.

The greater proportion of non—citizens and children among Hispanics than among Anglos or
blacks is also a well—recognized factor in reapportionments. The Rose Institute estimates that 38%
ofCalifornia Hispanics are less than 18 years old, while another 38% are not U.S. citizens.'*' The
rate of voter registration among California Anglos, they believe, is about 61%, while for Hispanics
who are citizens, the rate is only 45%." Although none of the Los Angeles Coimty reapportionment
experts in 1981 or earlier seems to have used citizenship or Hispanic voter registration estimates
explicitly," and although supervisors' offices deny that they give any less attention to the problems
of non-citizens than they do to those of citizens," it is universally understood that the proportion of



voters to population is lower among Hispanics than among Anglos/^
Under what conditions, then, can Hispanics be elected to office in contemporary California?

In Los Angeles county, there were three congressional districts in which the population was more
than 30% of Spanish origin in voter registration in 1982, according to Justice Department figures:
the 25th (39.6%), the 30th (35.6%), and the 34th (33.4%). The 1980 total populations ofthe three
districts were 63.6%, 54.2%, and 47.6% ofSpanish origin, respectively. In none ofthem, then, was
a majority of registered voters Hispanic. Yet Hispanics Edward Roybal, Mathew Martinez, and
Esteban Torres won election in those three districts, and have continued to win throughout the 1980s.
In the State Senate, there were two districts above 40% ofSpanish origin in voter registration in
1982: An Torres's 24th (47.9% Spanish origin) and Joseph Montoya's 26th (40.1%). In the State
Assembly, Lucille Roybal—AUard s56th district had a62.6% Spanish origin proportion of registered
voters in 1982, Richard Polanco's 55th was 38.0%, and Charles Calderon's 59th was 42.3%. Only
one Anglo Assemblyperson. Sally Tanner, represents adistrict, the 60th, that was as high as 30%
Spanish origin in voter registration (34.2%).^^ Only one of these districts has amajority of Hispanic
voters, but all ofthem are athird or more Hispanic. Whatever might be the case in nonpanisan
elections, in panisan contests in substantially Democratic districts, Hispanic politicians who win
primaries can generally obtain the votes ofenough norv-Hispanic whites, Afiicarv-Americans, and
Asians to win office.'*^

New Latino candidates, like non-incumbents of aU ethnic groups, are most likely to be
successful incontests for open seats orin those with substantially redrawn boundaries. From 1904
to 1962, there were no Chicanos in the lower house ofthe California legislature. After the decadal
reapportionment of 1961, two were elected. In 1968, Peter Chacon, whose district has the smallest
Hispanic percentage of any Hispanic member of the California Assembly, upset aRepublican who
was indicted by agrand jury afew days before the election. After the 1971 reapportionment, the
number of Hispanics in the California legislature rose from 2to b."** The 1981 redistricting added
two more Hispanics to the legislature, as well as two more to the U.S. House of Representatives.

California sexperience in this regard is typical. The number of Hispanics elected to the
Arizona legislature jumped from 5to 11 after the 1971 reapportionment. In Colorado, the election
following the 1964 reapportionment sent six more Hispanics to the state legislature. In New Mexico,
the number of Hispanics in the state senate jumped from 7to 12 in the aftermath of ^si-Reynolds v.'
Sims redistricting. In Texas, court-ordered as well as regular decadal reapportionment helped raise
the number of Hispanics in the state legislature from 6 in 1962 to 20 in 1978."^

Four simple conclusions in this section ofthis paper need to be emphasized: 1. Because
they are slighUy less geographically concentrated than most other ethnic groups, at least in Los
Angeles county, it is easier to discriminate against Hispanics in reapportionment by cracking and
stacking than by packing them. 2. Because Hispanics ate, on average, younger and less likely to be
citizens than Anglos or African-Americans, the voting population of any district will usually have a
smaller Hispanic proportion than the total population. 3. Where partisan designations provide cues
and partisan loyalties encourage habitual voting patterns, Hispanic candidates can win elections in
contemporary California in districts that are between 30% and 50% Hispanic in voter registration.'"
4. Non-incumbents fare bestin openor newly realigned districts.



n. STATE AND COUNTY LEGAL REQUIREMENTS AND GUIDELINES
FOR THE REDISTRICTING OF THE LOS ANGELES COUNTY BOARD OF SUPERVISORS

The size ofthe Los Angeles County Board ofSupervisors has been five since 1885, when it
was reduced from seven. '̂ Repeated proposals by official and citizens' committees, as well as by
various members of the Board to increase the number have failed, the most recent being defeated in
referenda in 1962 and 1976." Under current state law, it takes avote of the people to change the
number of supervisors on any county board, but there is no state policy constraining the number.
There are eleven countysupervisors in San Francisco.^^

Board members are elected for four-year teraas by the voters ofeach district. The terms are
staggered, with three members elected in years that are divisible by four, and two members two years
later. There is anonpamsan primary election in June. If no candidate gains amajority, there is a
runoff election between the top two vote-getters inNovember.

Any Board of Supervisors in California can reapportion itself at any time within one year
after ageneral election.^ Since the 1965 case ofMiller v. Board ofSupervisors ofSanta Clara
County, and perhaps since the U.S. Supreme Court case ofReynolds v. Sims^^ Boards have been
required to reapportion themselves on a population basis after every decadal census."

According to California law. codified in sections 35000-35006 of the Election Code, a
Board of Supervisors may appoint aBoundary Commission of any size to assist it in reapportioning
itself, but the Commission proposals are only advisory, not binding. As of1981. the guidelines in
section 35000 stated that in reapportioning itself, the Board "may give consideration to the following
factors: a) topography; b) geography; c)cohesiveness; d) community of interests of the districts.""

In 1971. the Los Angeles County Supervisors' Boundary Commission adopted for itself
additional guidelines: "a) preserve the historical representation ofcertain areas closely identified
with a particular district; b) insofar as possible not divide cities by supervisorial district boundaries;
and c) insofar as possible not separate cities or communities sharing conunon interests and problems
pecifiiar to a section of the county.""

The most significant provisions ofthe election code for reapportionment require four, rather
than asimple majority ofthe Board to concur before any reapportionment is legal, and set adeadline
(September 24 in 1981) for the Board to acL At least, this has been the usual interpretation ofthe
ambiguous "two-thirds" language in the 1913 County Charter." Before 1963, the four-vote
requirement does not seem to have been questioned." In 1965. it was believed that only three votes
were necessary, even though the final plan received four." By 1971, the County Counsel's Office
was unsure whether three orfour votes were required, but again, consensus precluded the testing of
this matter in the courts," Finally, in 1981. when it finally really mattered whether asimple oran
extraordinary majority was needed to accept a final plan, the County Counsel's office casually issued
only oral advice on the matter." Ifno plan were adopted before the deadline, the line-drawing
would be taken out ofthe Supervisors' hands and delegated to athree-person committee consisting
ofthe District Attomey. the County Assessor, and the Sheriff, which would have the power to act,
before theendof the calendar year, without the approval of the Board," Provisions of the election
code andcountycharterrequire supervisors to live within the boundaries of theirdistricts and have
been interpreted to disallow any boundary change that places a supervisor's home inanother distria



than the one from which he was elected "

Naturally, provisions of the U.S. Constitution and the Voting Rights Aa also applied to the
1981 redistricting, although there was no mention of them by the decisionmakers.

m. POLITICS AND REDISTRICTING IN THE LOS ANGELES COUNTY

BOARD OF SUPERVISORS, 1958-1976

HI.A. The Lack ofMinority Representation and the Incumbency Advantage

Two ofthe three members ofthe first governing body ofLos Angeles county under United
States rule. Augustin Olvera and Luis Roubideau, were Califomios. County Judge Olvera, the head
of the Court of Sessions thatruled the county from 1850 until the formation of the Board of
Supervisors in 1852, reportedly spoke no English. Although the coimty was geographically much
larger than it is today, the population, according to astate census, was only 7,831, or approximately
1000 times less than in 1990, and only 377 men voted in the county's first election." Until 1874, one
and often two of the five supervisors had Spanish surnames.®* Since 1875, no person with aSpanish
surname has served on the Board. No blacks, white women, or Asians have everbeen elected to the
Board ofSupervisors in Los Angeles county. Yvonne Burke, ablack woman, was appointed to the
Board in 1979, but lost the 1980 election to Deane Dana.

Inthe post-World War 11 era, supervisorial seats have been very secure. Only 18 different
persons have occupied one ofthe five county seats ofpower since 1945. The average tenure ofthose
18 persons (including the time, ifany, before 1945) has been 14 years. (See Table 3.) Most either
retire voluntarily or die in office. Since 1970, only three incumbents have been defeated for
reelection. As Table 4shows, incumbents are rarely seriously challenged. Their margin over their
chief opponents has averaged awhopping 36%, and they have usually gathered asufficiently large
majority (not just plurality) of the vote to avoid November runoffs. In only 4of 24 primary contests
since 1970 has an incumbent failed to obtain amajority. Overall, incumbents have averaged ahefty
65% of the votes.

{Tables 3 and 4 about here.)

Open seat contests, on the other hand, often attract well known, well financed competitors,
and margins ofvictory correspondingly shrink. Assemblyman James Hayes, who had the
endorsement ofretiring Supervisor Burton Chace in 1972, battled Los Angeles City Councilman
Marvin Braude in the primary." Two years later, three Los Angeles City Councilmen, Ed Edelman,
John Feiraro, and Emani Bemardi, struggled for the Third District seat ofretiring Supervisor Ernest
Debs. Despite Debs's endorsement ofFerraro, Edelman won, but his margin was much less than it
was in any of his subsequent contests.'"



HI. B. Electoral Politics and Redistricting Politics

There are two major reasons that incumbent supervisors win so overwhelmingly. First, they
are able to raise so much money that they frighten away most opponents and heavily outspend those
who do run against them.

The best funded non-incumbent campaign since 1980, County Assessor Alexander Pope's
1984 race against Dana, was outspent by nearly three to one.''̂ Pope lost the primary by a57% to
36% margin. In 1987, three years before they were scheduled to run for reelection, incumbents Peter
F.Schabarum and Edmund Edelman between them had on hand campaign funds totalling nearly $1.5
million. The Republican Schabaxum's political action committee distributed at least $850,000 to
other candidates and campaigns from 1981 to 1987, including $213,000 to Dana in 1984. Although
he failed in attempts to interest candidates in ranning against his longtime enemy, liberal supervisor
Kenneth Hahn, Schabarum did arouse Hahn's anger sufficiently to lead Hahn todonate about
$100,000 to opponents ofsupervisors Schabarum, Dana, and Antonovich. Incumbent supervisors
collected 91% of the campaign contributions given tosupervisorial candidates from 1981 to 1986.
Seriously challenged in the primary and runoff in 1988, Antonovich spent $2.8 million in winning
reelection. As contributors ofimder $100 have become less important, accoimting for only two
percent ofthe total contributions in the 1980s, favor—seeking businesses, developers, and lobbyists
have bought in. The Summa Corporation, which plarmed to build amarina north ofthe Los Angeles
International Airport, contributed $195,000 to various supervisors from 1980 to 1988.'̂ Forall the
ideological struggle on the Board, contributors seem to be markedly nonpartisan. For example,
former Edelman aide Jeff Seymour, a longtime E)emocratic activist who now lobbies the Coimty for
developers and other people with special interests in County actions, contributes to every supervisor
and encourages his clients to do likewise.''^

The second means ofmaintaining their positions has been redistricting. One gauge ofhow
much redistricting matters to a supervisor is the fact that after the minor line-changing in 1981, the
two supervisors whose boundaries were shifted most, Hahn and Edelman, both sent out letters
blanketing the areas added to their districts. Hahn, who had received 88% of the vote in 1980,
enclosed a brochure describing the paramedic program in the city ofLos Angeles with his effusive
letter offering his new downtown Los Angeles constituents assistance with any County service.
AnEdelman aide encouraged his boss, who had won reelection in 1978 with 74% of the vote, to
send a similar letter puffing Edelman's "14 point program," as well as his housing, health, and
anti-gang efforts.''̂

The supervisors have redrawn their boundaries seven times in the past 37years. Five of
those seven instances were not immediately after the decadal census, and, asnume. :us records from
the County Regional Planning group show, the 1953,1955,1959, 1963, and 1965 reapportionments
were based on County estimates of intercensal population, noton U.S. Census dataalone. As table 5
shows, population growth has been uneven in the county, especially during the 1950s and 60s, but,
as it also demonstrates, the redistricting often did not adequately respond to uneven populations in
the districts and in some crucial cases, was obviously not a response to malapportionment at all.
Apart from the mandates ofstate and national law, the redistriciings have in fact been responses to
politics.



{Table 5 about here.)

Oneof the most instructive instances is the 1959 reapportionment. In 1958, John Anson
Ford retired from the Third District seat. Four major candidates jumped into the open seat contest:
Los Angeles citycouncilmen Harold A. Henry. Ernest E. Debs, and Edward R. Roybal. and Board of
Education member Paul Burice. Despite a Los Angeles Times endorsement of the conservative
Republican Heruy. Democrats Debs and Roybal proved the top vote-geners in the June primary and
waged a hotcampaign in the November runoff. The more liberal Roybal. a Mexican-American,
balanced Debs's endorsements by the Los Angeles Times and much of the business and civic
Establishment with the backing ofFord and ofSaul Alinsky-trained Hispanic organizers. On
election day, many ofRoybal's Hispanic supporters were challenged—he claimed, unjustly and
irregularly—at the polls. Theelection was sufficiently close that four recounts were needed to
determine the winner."'* Those who were active in his campaign still maintain that Roybal was
counted out.''

The yearafterhishairbreadth victory, Debs privately negotiated a deal with Fourth District
supervisor Burton Chace, whose seat was up for election in I960.'* Qtace deeded Debs Beverly
Hills, West Hollywood, and West Los Angeles, which comprised about aseventh ofthe people in his
district, as Table 5shows. Chace, according to an insider newsletter that circulated widely in
County circles and was distributed to Boundary Commission members in 1962 by the County
Adminstrative Office, wished to avoid acontest with rich and well-connected Los Angeles City
Councilwoman Rosalind Wyman. Wyman, aDemocrat, would probably not—and did iwt—oppose
Democratic Debs, the newsletter explained, though she had been expected to mount acontest against
Republican Chace."

It is clear enough why Chace wanted to act at all (to avoid achallenge from Wyman), why
he wanted to move then (because he was up for reelection in 1960), and why he could not make a
deal with anyone else (only Hahn's and Debs's districts bordered on West Los Angeles, and Hahn
preferred to run in aworking class, ethnically mixed constituency, not Beverly Hills). But why was
Debs receptive to the deal? Why help apartisan, and, presumably, ideological foe, Chace, against a
more compatible possible colleague, Wyman, especially since forcing her into Debs's distria might
have led her to run against Debs? Why the timing? Since there was no effective equal population
requirement in California before 1965, there was no legal pressure to act, and, since the 1960 census
was but a year off, there were practical reasons for waiting. Why move the district west, instead of
east? Debs did not attempt to take in any ofFrank Bonelli's First District, the largest ofthe five in
population, even though the largely working class area to the east ofDebs's district might seem
natural territory for aDemocraL The obvious problem was that gaining territory from Bonelli would
have moved Debs farther into the Latino core area, the stronghold ofEd Roybal, the candidate who
had come so close to beating Debs a few months earlier. Roybal had lost neither his city council seat
nor his ambition. Before he took in Beverly Hills. West Hollywood, and West Los Angeles, 22.7%
of the population in Debs s Third District had Spanish surnames. By contrast, the western area that
he annexed from Chace was but 2.6% Spanish-sumamed, bringing the district's total in 1960 below
20%.*° Circumstances suggest, in other words, that Debs moved west to "whiten" his district



The enactment of anew law in 1961 that mandated periodic reapportionments and required
that a "Boundary Commission" be appointed to make recommendations for new lines" did not
change the basic mode of operation: The supervisors still negotiated changes among themselves.
The commissioners were lightning rods to deflect attention and criticism away from the supervisors,
as the events of 1962-63 demonstrate clearly.

At a March 1. 1962 meeting, each supervisor appointed aboundary commissioner." Under
Chairman Emmett M. Sullivan, an experienced Long Beach politician appointed by Fourth District
Supervisor Burton W. Chace, the Boundary Commission delayed action until after a referendum in
November on expansion of the board to 7members." Before the Board voted to put the expansion
measure on the baUot, an insider newsletter reported that if the number ofseats remained at five,
there were plans to move the Third District north into the San Fernando Valley, transfer Compton
from Chace's Fourth to Hahn's Second District, and shift East Los Angeles from Debs to Hahn."
This is yet another indication ofDebs's apparent desire to shed Hispanic East Los Angeles."

Af 'he defeat of the expansion proposal, the Boundary Commission reconvened. Again,
the Newsletter stated that Debs wanted to move his district into the San Fernando Valley and that
"Debs will have to give up East Los Angeles and surrounding territory to Hahn."" Woridng not
only with population data, but also with information on voter registration by party, the Boundary
Commission members acted as agents for their supervisors." As George Marr, a36-year veteran in
the county Regional Planrung Department who carried out staff work for the supervisorial
reapportionments during this period, phrased it, each Boundary Commissioner "had their wish list
and don t you dare give me that area* or 'don't you dare take this area away from me' and they
would sit down and argue. Pardon me.—discuss the infonnation. And then they would go back and
refer to their appointers [the supervisors] to see if they should change their attitude."" And as
Boundary Commission coordinator John Leach commented in amemo to Boundary Commission
Chairman Sullivan, after the Commission had completed its report, but before that report was made
public: "The [Boundary] Conunittee approved everything that the supervisors had agreed to ...
None of the [Boundary] Committee members will be at the Board meeting on Tuesday. I suggested
they stay away, so they would not have any questions asked of them Iget the definite feeling
that the Board members feel adjustments will be necessary right after the 1964 elections.""

While secrecy facilitated horse-trading, it outraged the Los Angeles Times and the League
of Women Voters.'*' The report was "submitted" to the Board April 11,1963, but only made public
May 13, when the supervisors, after aftiU five minutes ofdiscussion, with no attempt to allow
comments from (other) interested parties, voted four to one to adopt it, with Hahn indissent," The
Commission had considered switching 154,300 people in Alharabra, San Gabriel, Monterey Park,
and South SanGabriel from the First to the Third District, butforunstated reasons leftall these
greater East Los Angeles areas with First District Supervisor Frank Bonelli.'̂ The principal
alterations switched 52,500 people in the San Fernando Valley and 41,300 in Eagle Rock from
Dom's Fifth to Debs's Third District, 52,000 in Long Beach from Bonelli's First to Chace's Fourth,
and 117,300 people inTorrance, Culver City, and the MarVista area from the Fourth to Hahn's
Second.'̂ The additions further diluted the Hispanic percentage in the Third District's population,
which had been 19.8% in 1960, by adding territory that was only 2.1% Hispanic." Even after the
May 13 vote, Bonelli publicly moved to shift Monterey Park and Alhambra from his bloated First



District to Deb's underpopulated Third, as well as much of the east San Gabriel Valley to Dom's
Fifth, but the Board took no further action before the October 6legal deadline.'̂ Again, Debs had
shunned the offer ofmore territory in the Hispanic core, moving, instead, north over the mountains
and into the predominamly Anglo San Fernando Valley areas of S'-erman Oaks and Studio City and
northeast into ethmcally similar Eagle Rock. Overall, the changes did not equalize the population
between areas very much. In fact, Chace, whose district had contained 18.2% of the population
before the 1963 redistricting, held but 17.2% after it.'^

Because the variation in population between Los Angeles County supervisorial districts was
greater than aUowed by the California Supreme Coun decision of Miller v. Santa Clara County^.
the supervisors had to redistrict again in 1965.'« Amajority of the 1965 Boundary Commission had
served on that of 1962-63. The Commission considered aproposal by RusseU Quisenberry, the
appointee ofSupervisor Warren Dom, to dislodge 90,000 people in Alhambra and San Gabriel, areas
close to the Hispanic core, from Bonelli's First District and give them to Debs's Third." Dom
himself proposed that the change take place after the 1966 elections, apparently to decrease the
threat to Debs, who was up for election then."" Instead, the final report pushed Alhambra and San

^ District and moved 87,000 San Fernando Valley residents from Dom toDebs.'"^ Dom termed this needlessly complicated two stage shift "ridiculous."" Why did Debs insist
on it? According to George Mart, the "general feeling" that Debs's staff conveyed as to why their
boss desired to move further north, instead of east, was that the (Anglo) voters in the San Femando
Valley are "our kind of people.""*^ The total area shifted to the Third District in 1965 had been 8.3%
Hispanic in population in 1960.'°*

Perhaps seeking to avoid protests against secrecy, which the League of Women Voters had
repeated in 1965, the Boundary Commission that was set up in 1971, two of whose members were
veterans of earlier reapportionments, cosmeticaUy opened their hearings to the pubUc."" Appointed
April 20, the Commission met three times from June 21 to July 13, adopting aplan that was
subsequently ratified by the supervisors."" Whether because they recognized the charade for what it
was or not, members of the public did not, in fact, bother the county officers by participating."" ".
.Never before. Supervisor Hahn remarked in 1981, "has anyone come in to object or support" a
redistricting plan.'°» In the words of anewspaper reporter, in 1971,"... redistricting sailed through
with no hitches."""

What reaUy happened was that Richard Schoeni of the Executive Office ofthe Board met
with the chief deputies of each supervisor several times, in order to determine their bosses' desires,
and then drafted three comprehensive plans."" Schoeni presented these to the Boundary
Commission formaUy on July I, and twelve days later, presumably after more offstage negotiation,
the Commission agreed on afinal plart'" No one on the Commission drew aplan or even part of
one. As Supervisor Hahn remarked in 1981, speaking ofprevious reapportionments, "It was all
done by the Supervisors.""'

Although neither the Boundary Commission nor the supervisors' offices appear to have been
presented with explicit racial or ethnic data regarding proposed changes in each distria, the lesults
of the process continued the trends of the redistricting of the 1960s. Population was further
equalized by shifting territory from the peripheral First and Fifth Districts to the mote Central
Second, Third, and Fourth, but the switches were accomplished in ways that made key incumbents



more secure. Chace's Fourth or "beach cities" district cj jd around and moved north and inland to
take in such conservative areas, close to Orange County, as Lakewood and Cenitos from Boneili's
vast First District, as well as the northern part of middJ class Torrance from Hahn's south central
Second. The largest change, involving more than 150, ;) people, pushed Debs's Third District
further into the San Fernando VaUey, adding the over r.elmingly Anglo Van Nuys and Panorama
City sections of the city of Los Angeles."''

Calculations based on the printed census stacis ics by tract, which were used in a
computerized form by the 1971 redistricters, shew tha tlr; populations ofthe districts could have
been equalized more simply, without divisions nany ct except Los Angeles, in amanner that
added to, rather than subtracted from the Latino perce r t ge in the Third District Instead of twisting
the Fourth District north at its eastern boundary, it oai 1have been moved directly north at its
northern boundary, picking up the demographically s-;i,;u- canyon areas from Brown's Canyon west
to the Ventura County line. Since the First District '.ad more than its requisite one-fifth of the
population, and the Third had less, BoneUi could hr ve deeded Debs two towns on their border. El
Monte and Pico Rivera, and could have given up t'le et stem section of Rosemead, instead of taking
in the western section, as actually happened. Suca ah gical, ifhypothetical shift from the Fust to
the Third District would have given Debs an area tha' ir embled East Los Angeles more and more
every day, and that was in 1970 40.8% "Spanish i Just these changes and the shift of the
Palms and Rancho Park areas of Los Angeles fr. - Fhird to the Second District (which really
took place) would have brought aU districts w- ercent of the 20.0% target In place of such
straightforward changes, however. Debs in fa .-ed an area that was not 41 %, but only 13%
Latino. East Los Angeles formed, in effect, a ermiable waU, allowing Hispanics, but not the
boundary of the Third District, to move east.

In sum, even before 1981, redistricting v. s employed to strengthen incumbents, and some
direct and much indirect evidence indicates that le supervisors kept the Hispanic core area split in
order to preserve their offices against potential <.al engers who might particularly appeal to
Hispanics. In particular, repeated treks ofSupr;ivi ,or Ernest Debs's Third District in western and
northern directions, begun almost as soon as Deb; barely vanquished the first major Hispanic
politician in modem California history, Edward f oybal, dfiuted the Hispanic percentage of the
population in the Third District markedly. Ha^ t eThird District moved east into Alhambra, San
Gabriel, and simUar communities, as was propos din 1965 and at other times, instead ofwest into
Beverly Hills and north into Eagle Rock and thr San Fernando Valley, the political and ethnic
complexion ofthe district would have beer, co'.isiderably different, and Debs might well faced one or
more challengers that were not the choice of"our kind ofpeople."

in. C. The 1972 Reappj tionment ofthe Los Angeles City Council

Although the apportionment of otiier governmental bodies was not direcUy at issue in Garza,
that of the Los Angeles City Council ir he early 1970s is relevant for three reasons: First, the
central issue in itwas Hispanic repres ntition. Second, it involved then city councilman and later
coimty supervisor Ed Edelman, as we 1is many of the Hispanic activists who would subsequently
participate in the 1981 county reappo tionment. Third, its very visible results, weU known to



everyone who followed Southern Cal fomia politics during the period,"* helped to shape both
assumptions and tactics in 1981.

Before 1971, Los Angeles C:t> Council districts had been apportioned according to the
number of registered voters. In that: ear.however, the California Supreme Court ruled in Calderon
V. City of LosAngeles that apportionment mustbe basedon population, and that it could take
"group interests" into account. As the Coa.ncil's Charter and Administrative Code Committee,
headed byEdelman, began to weigh. ifferent plans, "Chicanos for Fair Representation" (hereinafter
CFR), an umbrella group active in thi contemporaneous statewide reapportionment, began to interest
itself in the Council redistricting."* .tually acoalition ofHispanics and liberal Anglos, CFR asked
the Council to rcdistrict without regai d to incumbency, to order all the elections for 1973 (instead of
allowing those elected in 1971 to sen ecut their four-year terms, as the City Charter provided), and
to adopt aplan drawn by Clifford La: ir Liat made District Fourteen 74% Hispanic in population and
District Four, 43.5%."' The Los Ang des Hmes b^ -eved that CFR's plan would "probably turn three
incumbents out of their jobs."

The ambitious Edelman, who reportedly aspired to run for mayor ifCouncilman Tom
Bradley lost in 1973 to incumbent Sam Yorty, as he had in 1969, was caught in something ofa
dilemma. No plan that inconvenienced tt many incumbents could hope to secure the necessary ten
votes from the Council. On the other hanc Hispanic activists were pressing him to concentrate
enough Hispanics ina few districts to nak cpossible to elect Hispanic candidates."' And to
become mayor, Edelman would need tc attr t votes from the increasingly large Hispanic
population. In this case, however, Edekia.!' lilemma also provided an opportunity, and he took iL
Another potential mayoral hopeful, Yorty au; Arthur Snyder, held the district with the second
highest proportion of Hispanics, the ' uneen By combining Lincoln Heights, Boyle Heights, and
El Sereno, which were East Los Ang sHisj. uc communities that had been split into four districts
by previous City Council lines, Edelman coulc make abid for Hispanic support while causing
trouble and perhaps defeatfor an enemy.

Edelman's statement when he made his plan public echoes ironically in 1990. Next to
equalizing the population ofeach district, Edeiman aimounced, the most important goal that he had
in the 1972 reapportionment was serving "the interests ofethnic minorities." He had increased the
Hispanic proportion in Snyder's district from 38% to 68%, and added two "Hispanic growth
districts," one 30% Hispanic in the Echo Park area, and one 23% in the northeast San Fernando
Valley.'̂ He had also kept the three districts then represented by African-Americans Gilbert
Lindsay, BiUy Mills, and Tom Bradley stable. His plan, he declared, "pix3vides an opportunity for
Mexican-American representation on the Council... It is my belief that the Los Angeles City
Council faces both a legal and a moral duty toprov'de fair representation for the Mexican-American
community. I might point out that above and beyor 1the legal requirements ofthe Calderon Case,
there is a more pressing moral obligation for the City Council to affirmatively act to provide an
opportunity for just representation for the large and viiti Mexicart-American community ofour

.. 1

Neither CFR nor Snyder liked Edelman's plan, be i of these strange bedfellows attacking
the scheme publicly on the ground that itdid not go far enough toward massing the Hispanic
population. MALDEF claimed that the Hispanic population proportion in the Fourteenth District



was actually only 57% and pointed out that Edelman's map still split such Hispanic areas as Echo
Park, whUe Snyder asserted that 45% of the Hispanics in the District were under eighteen years old,
while another 40% were not citizens.'̂ Although he did not propose a redistricting setup himself,
Snyder castigated Edelman's divisions for making it a"practical impossibility" to elect aHispanic
candidate in any councilmaruc district.'̂ Apparently in a move to placate incumbents, MALDEF
came up with another plan, this containing three districts that its authors said were 65%. 45%, and
30% Hispanic, respectively. After listening to 43 Hispanic wimesses endorse this MALDEF
compromise and disapprove Edelman's efforts, the Council voted 13-1, and, later, 10-2, to accept
Edelman's lines.

Mayor Sam Yorty vetoed the plan on the ground that it was unfair to Hispanics, although
Edelman charged that Yorty's veto was merely abid for Hispanic votes in the next year's mayoral
race.'" In any case, the Council quickly overrode the Mayor's negative, Snyder and Yorty ally John
S. Gibson dissenting, along with Marvin Braude, who charged that Edelman's plan did not go far
enough, presumably meaning far enough toward creating winnable Hispanic districts.'" Braude, a
liberal Westside Democrat, was then engaged in ahot runoff campaign for county supervisor with
former Assemblyman and Republican conservative James Hayes. The fact that the Beverly Hills Bar
Association, an Anglo orgamzation, was aconspicuous member ofCFR, was probably not lost on
Braude.'^

MALDEF and several other groups sued instate court, charging unconstitutional dilution.
On the basis ofthe relatively undeveloped case law at the time and the fact that the reapportionment
substantially increased the Hispanic proportion in the Fourteenth and other districts, the state appeals
court turned down the mandamus petitioa'^' (The splitting of districts Thirteen and Fourteen to
create a new district with a two-thirds Hispanic majority in the population—an increase in the most
Hisparuc district from 40% to 68%—contrasts sharply with the repeated decreases ofthe proportion
ofthe Third County Supervisorial District in each succeeding reapportionmenL'̂ ^) Although
severely challenged by Hispamc candidates in repeated recalls and regular elections, Snyder
survived politically until a series of scandals led him to retire in 1985.'"

Political activists drew two contradictory lessons from Snyder's experience. On the one
hand, itunderlined the fact that a Hispanic population majority was no guarantee ofsuccess for
Hispamc candidates against a"masterful" and hardworking Anglo politician who could raise larger
campaign funds than any other Los Angeles City Councilman from oil and developer interests.'̂
On the other hand, it isnot so easy to be an Anglo politician in a minority district. Snyder was the
first Los Angeles City Coimcilman to be faced with a recall election since 1946. After the 1972
reapportionment, Snyder learned Spanish and hustled grants for bricks and mortar projects for his
district. His chief opponents were Hispanics who charged that he did not represent their community
adequately. And his reelection victories were often by very tight margins. In 1984, for instance, he
won only in arecount.'" As aprelude to the 1981 Board ofSupervisors' reapportionment, the case
ofthe Fourteenth District has a third implication. The council, led by Edelman, knew how to draw
seats that would provide Hispanics with better chances to elect candidates oftheir choice, they knew
that doing so conflicted with the protection of Anglo incumbents, and when asufficient majority
could agree that one colleague was dispensible, redistricting politics could work in favor of
previously excludedethnic groups.'"



111. D. Efforts to Expand the BoardofSupervisors

In 1852, when the Los Angeles County Board of Supervisors was first established, each of
its five members represented 1566 people. By 1986, according to a U.S. Census estimate, Los
Angeles county had a population of8,295,900 people—far and away the largest county in the
nation—but the number ofsupervisors had not changed. Each ofthe five represented about 1.659
million people. Its populauon growth between 1980 and 1986 alone—818,700—was more than 100
times its total population when the number of supervisors was first fixed at five. In population, each
supervisorial district was larger than the populations of fifteen states, or of three average
congressional districts. Ifa candidate campaigned door to door talking to each constituent for ten
minutes, it would take him or her over fifty years. With officials from 85 cities competing for media
attention, supervisors are probably the least weU known truly powerful civilian officials inthe
country. In land area, Los Angeles county is nearly four times as large as the state ofRhode Island
and more than twice as large as the state of Delaware.'^'

The population per elected official is much larger in the Los Angeles County government
than in any other county government in the nation, and the county has by far the largest population
per district of any county that selects its officials from single-member districts. Cook county,
Illinois, the nation's second largest county, for example, elects 15 commissioners from single-
member distncts. Each represented 353,193 persons in 1986, or about afifth as many as in Los
Angeles county. The 35 councilpersons from the five boroughs that make up New York City
represented slightly over 200,000 persons each in 1989. San Diego County's five supervisors
represented 440,260 persons each, while Orange County's represented 433,360, and Santa Clara's,
280,320. The county closest to Los Angeles in district size is Harris County. Texas (Houston), whose
five county commissioners represented an average of 559,660 persons.'̂

Not only does such vast size put minority candidates at adisadvantage, because they usually
have less ability to raise the vast amounts of money that are necessary to run in such districts, but it
also stimulates moves by ciUzens' groups that are concerned about adequate represenution to
propose adding to the Board's numbers. Yet expansion has not been just a"good government" issue,
caUs for closer representation on one side matched by fears that more county employees would mean
more taxes, on the other. For at least ahalf century in Los Angeles, arguments over increasing the
number ofsupervisors have involved the representation of minority groups.

Inits 1935 report to the Board ofSupervisors, the Committee on Governmental
Simplification recommended an expansion of the Board to 15 members, which was large enough, the
committee stated, "to be representative ofdifferent groups and sections ..

As the minority population in the county began to grow, supervisors asked for and received
precise estimates ofminority proportions. As early as 1953, for example, an internal county report
focused on ethmc percentages in each supervisorial district, determining that Hahn's Second District
contained 64.6% of the county's Africaiv-American population.'*' In 1962, staff from the Regional
Plaruung Commission tabulated the number and percentage of blacks in the Second and aportion of
the Fourth Districts, apparently inresponse to a request from Hahn's office.'*'

ACharter Study Committee Report of 1958 recommended expanding the Board to eleven
members in order to provide more opportuiuty for people to have direct contact with their



supervisors.'"*^ Although Warren Dom and Ernest Debs voted to put aproposal for aseven-person
Board on the baUot, they could not obtain a third vote from another supervisor.'*' Another Charter
StudyCommittee Report in 1962. aftermuchcontroversy over moves for a 15 - 11 - or 9-member
Board, finally supported a 7-member body. This time obtaining votes from the necessary three
supervisors, the charter amendmentproviding for expansion failed in a referendum.'"** Debs favored
the expansion, a Los Angeles Times reporter speculated, because he was "hoping to withdraw fiom
the East Los Angeles area into the remaining downtown. Hollywood. Beverly Hills, and West Los
Angeles portions ofhis district."'*' Among the reasons that supervisors gave for opposing expansion
in 1962, the most revealing came inastatement ata Board meeting by Burton Chace. who fought
against thechange: "I cansee it coming, and I canseemany, many groups that are incertain areas
that are going to request that they have representation on the Board of Supervisors, new Districts
here and there which will be carved out ofother Districts/or certain minority groups, etcetera."'*^

Chace was prophetic. Although the 1958 and 1962 Charter Study Commissions had had but
one member with an identifiable Spanish sumame. by 1969, Hispanic leaders were speaking for
themselves on theexpansion issue. First, they pressured theLosAngeles City Coimcil to increase its
membership from 15to 17 in order, in a reporter's summary, "to make possible the electionof a
Mexicart-American."'*' Led by Esteban Torres, then president of the Congress of
Mexican-American Unity andnow a Congressman. MichaelTirado, a special assistant to
Congressman Edward R. Roybal. and Miguel Garcia, then of the California Chicano Law Students
Association and in 1981 state president of Califomios for Fair Representation, Hispanic witnesses
strongly backed CouncilmanTom Bradley's plea to give Hispanics a "fightingchance" to elect those

"who can best articulate" theirneeds.'** Losing by a 7-6 council vote on July27. afterCouncilman
Emani Bemardi voiced his opposition to whathe called "legalized mandatory gerrymandering," the
Council reversed itself three days later. 9-6.'*' Voters subsequently defeated the proposal, leading to
a further 15-year struggle that finally eventuated in the electionof the Council's first Hispanic since
Roybal. Richard Alatorre, in 1985.

Between the defeat and the victory in the Los Angeles City Council. Torres appeared before
the County Board of Supervisors in a parallel effort to get.themto back a similar expansion
measure."® Torres had been one ofeleven Hispanic wimesses who appeared before the Los Angeles
County Citizens Economy and Efficiency Committee during its hearings in 1969-70, where he
charged that the all-Anglo Board did not understand "the basic needs and aspirations of the

Mexican-American community." District lines, Torres and his fellows asserted, had been

gerrymandered to dilute thepower of the Latino voters."' This testimony notwithstanding, the
Committee voted 14—5 not to recommend an expansion to seven seats, and the Board voted 3-2 not
toputa7-raember proposal on the ballot.'" The minority of five on the Economy and Efficiency
Committee favored expansion, andevenopponents recognized that the chiefaim of increasing the
size of the Board was "to give representation to the minorities.""'

Again in 1974, the Economy and Efficiency Committee debated but could not agree on

proposals for a seven-member Board and a County chief executive, but this time the deadlock

apparently led the County Bar Association to appoint a Public Commission on Los Angeles County
Government. Headed by Seth Hufstedler, a leading downtownlawyer, and Harold Williams, dean of
the UCLA Schoolof Management, the 12-memberblue ribbon commission, unlike the Economy



and Efficiency Committee, included female, black, and Latino members. Its 1976 report, "To Serve
Seven Million," pointedly remarked that "The narrow band ofcitizens from which all Supervisors
have been drawn is a proper cause ofgrave concern. Every successful candidate in the history ofthe
County [since 1875] has been a white male, as has every Sheriff, every Assessor and every District
Anomey."'^ From 1958 to 1972, the report emphasized, there was no mrnover at all in the
membership of the Board ofSupervisors, and three of the four who were replaced between 1972 and
1974 hadeitherdiedor resigned. "Each district is so large and diverse thatthe costof a serious
challenge to the incumbent can be prohibitive." "The scale of these districts has too often led to
under representation, particularly in the case of racial and ethnic minorities." To getthis "static"
government moving and to give citizens a feeling that they were represented, as well as to give
minorities and women better chances to break the Anglo male monopoly ofoffices, the Commission
proposed an increase to nine members.'^^

"The ethmc representation issue, along with opponents' charges that expansion would lead to
an increase in taxes, was central to the subsequent referendum. The first reason that the Los Angeles
Times gave for endorsing Proposition B, the nine-member move, was that it raised "the probability
that [the Board] would become more representative of ethnic districts—and it could also result in the
election of the first woman supervisor inhistory."'" The Charter Amendment TaskForce noted that
Proposition B would "increase the ability ofthe two principal minorities—the black and the Latin
Americans to elect representatives oftheir own race."'" As the November vote approached, the
Los Angeles Times, advertisements, and ballot arguments for Proposition Bdownplayed the ethnic
representation issue, presumably because proponents recognized the unpopularity ofsuch
representation with the Anglos who comprised an overwhelming majority ofthe electorate.'̂ *
Although many leading Democrats and such groups as the AFL-CIO, the League ofWomen Voters,
and the Chamber ofCommerce endorsed Proposition B, the only major Republican to do so was
Sheriff Peter Pitchess. Supervisors James A. Hayes, Peter F. Schabarum, and Baxter Ward publicly
denounced proposition B, which subsequently lost by a 65-35 margin.'̂ '

KL E. The 1980 Elections: Race, Money, and the Conservative Upsets

As the 1980 elections approached. Democrats held a4-1 majority on the Los Angeles
County Board ofSupervisors. New Deal liberal Kenneth Hahn, first elected in 1952, had been
joined by former newscaster and maverick Democrat Baxter Ward, who had upset Warren M. Dom
inthe Fifth District in 1972, and by westside Los Angeles City Councilman Edmund Edelman. who
had succeeded Ernest Debs in 1974. When Republican James Hayes unexpectedly resigned in 1979,
Governor Edmund G. Brown, Jr. appointed Yvonne B. Burke to be the first black and the first
woman member inBoard history. Elected to the state Assembly in 1967 and to Congress in 1972,
both from majority nonblack districts. Burke had gained national attention as Vice-Chairperson of
the 1972 Democratic National Convention and statewide exposure as the Democratic nominee in an
open race for state Attorney-General against George Deukmejian in 1978.'" Up to the point that the
Deukmejian campaign began runmng television commercials with ethnic overtones attacking
Burke's views onbusing and the death penalty, Burke's poUs, she later remembered, showed her
nine percentage points ahead. She lost by three percent of the vote.'"



Even though the Fourth District was two-thirds Anglo and less than ten percent black, 61.9%
ofthose who registered with one ofthe two major parties were Democrats, and Jerry Brown had
carried the district in the 1978 Governor's race by a59-41 margin.^®^ Intelligent, photogenic,
diligent, and very accustomed to interacting with overwhelmingly white groups. Burke began a
flurry ofactivity immediately after her appointment—meeting with local officials who had often felt
neglected by the distant Hayes, focusing on noncontroversial community projects, such as cleaning
up the beaches and fighting petty crime, and conciliating developers who feared that she would be
ideologically opposed to any growth. Bom and raised in South Central Los Angeles, but by 1978 a
resident ofstylish Brentwood, Burke self-consciously presented herself as an "ethnic crossover"
politician—a role that easily attracted plentiful positive media coverage.'" By January, 1980, all of
Burke's well-known Republican potential opponents—State Senator Bob Beverly, whose district
covered a third ofthe Fourth District, former State Controller Houston Floumoy, Assemblyman Paul
Priolo, Assemblywoman Marylyn Ryan, State Senator OUie Speraw, ex-County Assessor Philip
Watson, former Congressman Alphonzo BeU, and Long Beach Mayor Tom Qark—had decided to
pass up the race.'®* Burke*s name was known to 90% ofasample in the district, those sampled were
much more likely to view her favorably than unfavorably, and she led Bell and Roumoy by 16
percentage points in a privatepoll run by Republican political consultantAllan Hoffenblum and
probably paid for by Schabarum.'" Another consideration that eliminated her strongest undeclared
opponent, Beverly, was how to deal with the matter of her race. "There are those who want to beat

Yvoruie who are racists orclose to it," Beverly told the Los Angeles Times. "That's one thing that
bothers me. What do you do with their support? 1don't know how you handle thaL'""

Deane Dana, a plainspoken, undemonstrative middle-level telephone company executive,
who had never before run for public office'®^ and his campaign manager Ron Smith, a Republican
political consultant who boasted ofhis tough campaign tactics,'®* were not as reticent as Beverly.
One of ten comparative unknowns facing Burke—it was just the type ofcontest pollster Hoffenblum
had worried in January that Burke would carry by amajority in the primary'®'—Dana had to adopt
aggressive tactics to differentiate himself from the pack ofconservative Republican white male
candidates and to hope to force Burke into a two-person November runoff.

The Board's single Republican, Schabarum, backed a former lobbyist for apartment house
owners, Mike O'Donnell, whose attempt to tie Burke to white liberals Tom Hayden and Jane Fonda
apparently feU flat Nor did an O'Donnell tabloid distributed just before the primary that contained
critical statements about Burke bylocal officials help his campaign, for several of the officials
quickly disavowed the sutements attributed to them. O'Donnell finished with 7.9% ofthe vote. By
contrast, Dana capitalized on an endorsement by Deukmejian, whose home was inLong Beach, to
edge into the runoff with 21% of the vote to Burke's 42%.'™

Behind bytwelve points in August and ten inSeptember, facing an incumbent who had
represented areas of the district for thirteen years and who had raised more than twice as much

money as all her opponents combined in the primary, Dana and Smith resorted to the most openly
racist campaign in the recent history ofthe Los Angeles County Board ofSupervisors."' Initially,
Smith later admitted, he had not planned to emphasize busing, which he chastely characterized as
not a racial issue at all."'™ Apparently, Burke's lead changed Smith's mind. Even though the Board
had no influence whatsoever over pupil placement policies inthe public schools, Smith/Dana's



billboards proclaimed that "Yvonne Burke Lied on Busing." their television and radio
advertisements echoed the theme, and aslick Time Magazine-liks brochure reiterated charges of
Burke's alleged endorsement of "forced busing" three times in seven pages.'" Burke edged away
from earlier votes to allow busing for integration purposes in some circumstances and generally
attempted to downplay the issue of race.'" To counter the "soft on crime" image created by her race
and her anti-death penalty stance, which Deukmejian had exploited effectively in the 1978 election
for Attorney General. Burke trumpeted her endorsement by Republican Los Angeles sheriff Peter
Pitchess. then embroiled in abitter personal feud with Schabarum.'" Burke's last leaked poll
showed her ahead by four points, with eighteen percent undecided. whUe Dana's called the contest a
dead heat.'"

Undoubtedly realizing that partisan and ideological control of the Board hung in the balance,
conservative Republican leader Schabamm provided Dana with alast-minute infusion of $100,000
that sent atwo-page mailer, designed by Smith, into culturally conservative white areas ofthe
district. For aserious challenger to display aphotograph of his opponent prominently in his own
campaign literature, especially ifhe is not glamourous and the incumbent is aformer model, would
seem afoolish campaign tactic under most circumstances. But below ageneiously shaded picture of
Burke, the flier emphasized not only the contrast between Dana's opposition to "forced busing of
school children" and Burke's purported support of it, but also invoked the classic American racist
image, accusing Burke of opposing "mandatory prison for rape".'" Despite denunciations of such
tactics as "racist" by prominent white male politicians, the Smith/Dana tactics succeeded, as the
Burke lead faded in the last weekend, and Dana won by 53% to 47%.'"

The contest between incumbent Baxter Ward and challenger Mike Antonovich attracted less
media attention than that between Burke and Dana. Afiscal conservative. Ward had sometimes
voted with Schabarum and Hayes to keep expenditures down, but when health and welfare benefits
for the poor were at issue, he was much more generous than the Board's Republicans were. Blunt
and outspoken. Ward refused to take money from developers and was willing to look Schabarum in
the eye, detail the campaign contributions that Schabarum had received from someone with amatter
currently up for avote, and ask Schabarum to recuse himself. In the primary, the widely known
former television newsman had refused to take any contributions over $50 or to hire aprofessional
campaign manager."® Antonovich, apersonable, very right-wing Assemblyman who had nm
unsuccessfully for the RepubUcan nomination for Lieutenant Governor in 1978, raised several
hundred thousand doUars, much of it from north county developers, with asmaU. symbolic
contribution directly from Schabarum.'*' After aferocious campaign in which. Ward felt,
Antonovich purposely distorted Ward's record, Antonovich won by a55^5 margin.Last minute
advertisements and targeted mail overcame a reported five percent Ward lead.""

In an invisible campaign in the Second District in 1980. Kenneth Hahn buried the second-
place finisher by 88%-9%.

But the new Schabarum-led majority could not have felt very secure. Schabarum, after all,
had avoided arunoff in 1978 by amere 6% against the minor opposition of Covina mayor Elaine
Donaldson, an underfinanced conservative Republican, and two nominal candidates.'** Aprivate
poll in 1982 showed that only athird of Schabarum's constituents had heard of him and had a
favorable opinion of him.'*" Antonovich had ousted Ward by less than landslide proportions, whUe



Dana and Smith might find it even more difficult to overcome awhite male opponent. No doubt,
Antonovich and Dana could expect increasing funds to flow into their coffers after 1981, and
Schabarum had money to spare, but their districts were hardly "ideal" for them, affording "no way to
strengthen the Board Majority" through redistricting. as Smith later averred."^ As Table 2, above,
shows, the 1978 and 1980 majorities of Schabarum, Antonovich, and Dana were among the lowest in
the Board elections since 1970.

in. F. Demographic Change in Los Angeles County, 1970-80

Two demographic patterns helped to shape the redistricting process in 1981. Most important
was the fact that population growth in Los Angeles couiuy during the 1970s was remarkably evenly
spread across supervisorial districts. Table 5shows that the largest district, the Third, was only 1.1%
over the 20% equality level in 1980, while no district contained less than 19% of the people. To
express the same figures in another way, the difference between the percentages in the largest and
smallest districts was about 10% of the population of asingle supervisorial district. As County
Regional Planner George Marr noted in a1978 memo and alater deposition, "if all you were doing
was equalizing the population," there was no need to make "massive changes in the boimdaries."'*^

The ethmc mix within the coimty and within each district, however, was farfrom stable.
Spanish-sumamed individuals became the largest minority ethnic group in Los Angeles county in
1960. During the decade of the 1950s, the number of people in the county with Spanish surnames
doubled, and by 1960, the census counted 576,716 of them, which amounted to 9.6% of the
population."* In 1970, 15% ofLos Angeles county's people considered themselves Mexican-
Americans, and another three percent, non- Mexican Latino."' From 1970 to 1980, there was a68%
increase in the county's Hispamc population, a21% increase in its African-American population,
and a20.9% decline in the county's non-Hispanic white population."® By 1980,27.6% ofthe
county's population was Latino, and Health Department and County Regional Planning Group
estimated that from 30.4% to 31.7% ofthe population was Hispanic in 1985."' By 1995,
demographers projected, Hispanics would surpass Anglos as the largest ethnic group in the
coimty."^

Just as politically relevant as the overall increase was the uneven distribution ofeach ethnic
group. Table 6 demonstrates that Hispanics were clustered inSupervisorial Districts One and Three
(Schabarum's and Edelman's. respectively), while blacks by 1980 constituted asubstantial plurality
ofKenneth Hahn's Second District. By 1985, the Health Department estimate was that non-
Hispanic whites composed less than fifty percent ofthe population not only in the Second and Third
Districts, but in the First District, as well. In fact, as Table 7points out, the largest increase in the
Hispanic popidation during the 1970s—a trend that demographers expected to continue through the
1980s—came in the First District. Even if supervisorial district lines were shifted only marginally in
1981, the emerging non-Anglo majorities, especially in District One and Three, must have given
such cautious politicians asSchabarum and Edelman some pause.

(Tables 6 and 7 about here.)



IV. REDISTRICTING THE LOS ANGLES COUNTY BOARD OF SUPERVISORS IN 1981

IV. A. Overview

The final outcome ofthe 1981 reapportionment was determined by the necessity ofobtaining
at least four votes from the five supervisors,"^ the unwillingness of politicians to turn their electoral
futures overto people overwhom they have no control,"^ the resolve of the two Democrats, Kenneth
Hahn and Edmund Edelman, to sticktogether no matter what,"^ and theirstubbomess in the face of
the onslaught oftheir partisan/ideological foes and pressures from their usual allies in the Hispanic

196 Tcommumty. In retrospect, an mcumbent gerrymander that shifted district lines as little as was

necessary to satisfy populationequality between districts seems to have been inevitable.

At the beginning of1981, however, different results seemed possible to two groups. To Pete
Schabarum and his proteges who formed the new Board majority, and especially to two brash,
aggressive Republican political consultants, Ron Smith and Allan Hoffenblum,'" itseemed likely
that the Republicans could solidify their tenuous hold on the suburban Board seats"* while creating
problems for their partisan enemies^" and building goodwill with Hispanics.^ To Latino activists,
the rapid but uneven growth ofthe Hisparuc population entitled it to ethnic representation oratleast
more influence, '̂ and they were able and willing to combine both insider and outsider tactics to
further Hispanic political power. Anglo Republicans, counting on ad£facto alliance ofconvenience
with Hispanics to help them overcome Democratic majorities in the state legislature and to coerce
Hahn and Edelman into acquiescing in changes that doomed them to permanent powerlessness,
facilitated the organization ofthe Hispanic activists and gave them firee but limited access to the
computerized redistricting operation at The Rose Institute.^ In the end,however, the curious
combination never really came together, incremental changes in boundary lines preserved the
supervisorial fault line in East Los Angeles and did nothing further to shore up shaky Republican
control, and both the Hispanic and Republican activists went away discouraged and angry ateach
other, as well as at the Democrats.^

IV. B. The Republicans' Secret Plan and The Rose Institute

AFebniary, 1981 "lettergram" sent to Schabarum and Antonovich under Dana's Imprimatur,
but probably written by Ron Smith,®* proposed the establishment ofa"non-public reapportionment
comminee" composed ofrepresentatives of the three Republicans. Since "the power in
reapportionment is information," the memo proposed either using the resources of The Rose
Institute, anon-profit group atQaremont McKenna CoUege headed by Alan Heslop, former
executive director ofthe California State Republican Central Committee and still avery active
campaign consultant to Republican candidates,^*® or purchasing Rose data and buying dau
processing services elsewhere. Rose had proposed to make available to the public Boundary
Commission population, ethnic, and political data for $23,950, but the memo writer believed that
even more political data would be necessary. Using Rose would save money, but it would mean that
the extensive political data would have to be shared with representatives ofHahn and Edelman, who,
the writer smirked, "would try to stop our attempts for afair reapportionment". Ifthe public



Boundary Commission did not make use of Fose, the Democrats would have to rely strictly on non-
political data, which was appropriate becaus ; "after all, their [the Bound l ' Commission's]
decisions really should not be made on apo.itical basis." This and the ac 1.t onal secrecy it afforded
tilted him toward an operation that had no :onnection with Rose, even the gh it might cost $47,000.
In either case, he proposed hiring as an expert Joseph Shumate, Smith's pirmer in the political
consulting firm, who, he noted, "was inst.umental in the Republican [sta' ej reapportionment of 1970
1971, and 1972."^

Disregarding the fear that employment of Rose would raise sus icions of Republican
partisanship,^"' the Republican supervisors bought Shumate's adv ice f< r$18,000,^ and charged
data collection and processing costs to the County. Rose, which : ;.d cjUected extensive census and
political data and designed afrilly reapportionment software pat c.ge called REDIS under an
$800,000-$1,000,000 grant from the California Business Rount .able.^ eventually set aprice of
$30,000 for the County's use of it. '̂° The data they proposed i>deliver included statistics on "voter
tumout and ethmc participation inthe political process" and a sp^a ial allocation of$1,500 for
unspecified "ethnic Hispanic data"—an indication of how tra isf ;> d by ethnicity everyone involved
in the 1981 process was from the beginning. Charging $10,^ 00 a. "user fee" for the REDIS system,
which had already been paid for by the Roundtable grant, a .d ^' (00 for training in the use of

—instruction, that, according to Rose's chief techni; 3 bert Walters, took only 1-2
hours the contract, let to Rose over the objections of C< ff '̂̂ and with no competitive
bidding, '̂̂ was no bargain for the financially strappjed loca , aent '̂* In fact, it is doubtful that
anyone with an official position in the County reapportio3 rt used Rose at alL According to
their testimony, no Boundary Commissioner, Supervisor, serial deputy, or County employee
drew orevaluated a plan at Rose, although an intern in St ;um's office, Mike Haines, did
apparently use Rose facilities to plot a map that lumped i no 1aes into the Hahn and Edelman
districts, but drew no precise boundaries between the De- loc ^tic seats. '̂̂ . Shumate, aprivate
employee ofthe Republicans who had no independent cjntr ct wirii Rose, did use data finm Rose,
but, as he remembers it, he only drew one plan, and tha' mr stly by hand calculations from paper
copies ofcomputer printout. '̂® All ofRose's bells and wh .sties, tl en, allowed one intern to sketch
outa rough partisan plan that clustered minorities helter-'hcelter in: 3the Democratic districts and that
never seems to have been considered at all seriously byrnyone.

rv. C. The Democrats'Secret Plan md the Co inty Bureaucracy

It is instructive to conjecture how the Demo' rats would Is; handled the 1981 County
reapportionment ifWard and Burke, instead ofAncf novich and I); j a, ha Jbeen successful in 1980.
Hahn and Edelman, recently relected with 88% anc, 74% of the voti, resi-ectively,^" could have
easily afforded changes in their districts. Had Wa:d been reelecte/i ffter having been outspent by
better than ten to one by avigorous, seasoned cimpaigner,'" he v/c dd have seemed quite
fonnidable to other potential challengers. Burke's district being ic acent to Halm's, she, probably
the weakest of the Democrats, could have swapped him some w- iiimg class whites near Orange
County for some of his South Central blacks.^" Assuming that Hispanic pressure on the Board
would have been as well orgaruzed and vociferous as itwas in he actual circumstances in 1981, the



Democrats would probably have responded as iidelman and his fellow Democrats on the Los
Angeles City Coun ;il did in 1972; they would have cut up Schabarum's district, as they had abrasive
conservative Reput acan Art Snyder's in 1972, and given him asubstantial Hispanic population
majority. After all. Hahn disUked Schabarum intensely, both for his politics and for the fact that
Schabarum had thwrrted Hahn's ambition to succeed in the normal rotation to the chairmanship of
the Board of Super^•i; ors.^ Burke would no doubt have sought revenge for Schabarum's major role
in recruiting and finar. ,.ng her opponents. And Ward detested Schabarum, whom he thought a
creature of special i erests. '̂ Furthermore, by uniting the Hispanic cone in one district, the
Democrats could have appeared responsive to one of their key constituencies, and they might have
kept Republican activists so busy trying to save Schabarum that they would have left the Democrats
on the Board alone at electic i time for awhile.

Since they faced a3-2 Republican majority, instead, the Democrats adopted astrictiy
defensive posture and, from the beginning, sought aredistricting as close to the status quo as
possible.^ As Hahn's longtim.^ deputy, Mas Fukai, remarked later, Hahn's preference in 1981 was
for "just keeping everything he iad and keeping it the same ... he liked the district as it was."^
Hahn sBoundary Commissioner Robert Bush told areporter after the first meeting of the
Commission that "I don't think f uwe will be changing all those boundaries very much."^

The Democrats were ju t "political" and secretive in their efforts to maintain the status
quo as the Republicans were ir -s to change it radically. Each supervisor in 1981 designated one
aide as areapportionment li; Schabarum and Antonovich named their chief deputies, Mike
Lewis and Kathleen Crow, r ,ly, and Dana picked his former campaign manager, Ron Smith,
who had very temporarily be . ced on the County payroU.^ Hahn selected Fukai. while
Edelman chose Jeff Seymour.-''' Anu mber of Edelman's City Council staff from 1972 to 1974, and
his supervisorial staff from 1974 on, Seymour was intensely partisan, having been president of
Young Democratic clubs in high st hooi and at two colleges, and amember of the county and state
Democratic central committees. Ecelman's former chief deputy. Alma Fitch, who woiked with
Seymour for nearly adecade, ranked him as one of the most "pohtical" persons in Edelman's office,
giving him "an eight or nine" for that .Tait on ascale of one to ten.^ As Edelman's chief Uason to '
the Jewish community, Seymour boasti dof close personal connections to the Westside "machine" of
Howard and Michael Berman and Henr)' Waxman.'̂

On May 11, two and ahalf montns after the "private reapportionment" memo circulated
among the Republicans, Seymour sent Edt Lman aparallel lettergram setting out, at least in part, their
aims in reapportionment. "I v̂iU be prepanng apolitical analysis of the district to show your
strongest areas," Seymct- c'! the supervisor.^ In particular, Seymour asked Edgar Hayes, director
of the County's Data Pr. s ig Department, and Uonard Panish, County Registrar-Recorder, to
arrange for County staffers to merge population and electoral data for the Third Supervisorial
District in order to determine how the people in each census tract voted in the presidential,
congressional, and gubernatorial contests from 1976 to 1980, the Burke-Deukemejian Attorney-
General srace. Proposition 12 and the 1980 Gann state tax limitation initiative, the 1973 Bradley-
Yorty mayoral election, and a ^w others, apparently later including Edelman's own 1978
supervisorial race, in which he nad two Hispanic opponents.'̂ ' In addition, Seymour wanted the
voter registration by party in eacn tract"^ After ameeting on June 9, attended by County staff



members from the offices ofHayes and Panish as well as the engineering department, computer
programmers Donald Gilbert^^ and Peter Fonda-Bonardi^ matched electoral and census units and
spewed out paper copies giving Seymour what he asked for."^ Fonda-Bonardi was directed by his
superiors not to discuss the work he was doing with voting returns. "There was an atmosphere of
'keep itquiet'... My impression was that only one supervisor [Edelman, through Seymour] had
asked us forthis data, and hedidn'twant the other supervisors to have these services."^

Since the costs ofdata collection, programming, and computing time were absorbed into
County expenses. Seymour's hush-hush political redistricting effort cost Edelman even less
nothing—than the Republicans' effort cost them. Seymour's operation was also entirely negative
and defensive innature. To draw lines that differed much from the status quo, one would need
statistics on all the districts, but Seymour asked only for data on the Third. Even to make large
changes in the Third, a 335-page printed copy by census tract, not aggregated into cities or
recognized communities, was very unwieldy.^'Because Rose's software allowed someone to redraw
lines and quickly reaggregate population, ethnic, and political totals, it was tailor-made for
aggressive, radical Blitzkreigs. By contrast, Seymour's handiwork was aMaginot line.

IV. D. The Boundary Commission and the County Staff

Supervisor Deane Dana's March 17,1981 motion for the Board to appoint a Boundary
Commission set out as one ofthe Commission's goals to "ensure that ethnic minorities are equitably
represented."^* Acolloquy in that day's Board meeting, however, sliced through the affirmative
action rhetoric togetto the incumbent-protecting reality. After Supervisor Edelman mused that
"Certainly this [the appointment of the Commission] will take someof the heat off the Board of
Supervisors in doing the reapportionment". Supervisor Hahn shot back: "No. itwon't How do you
say that, Mr. Edelman? The heat will all be here. We'll justappoint ourpeople and we'U teU them
what to do. And they'll say. 'Cut this person out and put this city in.'... That's the way it
works."®'

The Commission's chairman. Blake Sanbom, an insurance broker, former city councilman
in and mayor ofsuburban Whittier. Republican activist and Supervisor Schabarum's representative,
does not appear to have played much of a role on theCommission andin 1989 recalled almost
nothing about the 1981 redistricting.^ Hahn's choice. Robert Bush, a former newsman who had
been asenior deputy in Hahn's office from 1969 to October. 1979, played acanny, almost teasing
role in the process. '̂ Frank to admit that he was "essentially representing his [Hahn's] interests on
the Boundary Commission,"^^ Bush repeatedly dangled before the Republicans the hope that they
might get his vote if they made a few more concessions, but he always drew back, much to their
consternation.^^ Bush s ally onthe Commission, Alma Fitch, had been active in the liberal
California Democratic Council during its heyday in the 1950s and 60s. Joining Edelman's City
Council staff in 1968, she played an active role in the 1972 City Coimcil reapportionment and
became Edelman's chief deputy when he joined the Board in 1975, resigning in March. 1981 to form
her own political consulting firm.^ Like Bush, she reportedly led the Republicans to think that she
might go along with amodified version oftheir proposed lines, but she never really agreed to
anything.^



The most "vocal" members of the Commission, according to Fitch andothers, wereRon
Smith and Allan Hoffenblum.^ Smith began woildng for the Republican Party in high school, and
by the time thathe graduated from college, he wasa veteran of botha gubematorial and a
presidential campaign. As anemployee of the state Republican apparatus in 1971-72, he assisted in
the state Republican redistricting effort."' Forming a San Francisco political consulting firm in
1973 with two other Republican activists. Joseph Shumate and Emily Pike, he managed several
Northern California campaigns before engineering Dana's controversial last-minute triumph in 1980,
an achievement thatmadeSmitha hot commodity on the lecture circuit."*

Smith claims to have acted in civics textbook fashion in 1981. When approaching
redistricting, one should not have inmind ".. .ifXgets elected, then they'll have more health
services," he later asserted. "What you should be thinking about is the process ofhow they elect the
people, not the result ofthat election, ofthe actions ofthe kinds ofpeople who are eleaed. That
shouldn t come into consideration.""' Despite the tight margins ofthe Republican supervisorial
victories in 1980,"... we weren't trying to make the three Republicans bener districts. That was
not agoal because itwasn't necessary.'"^" Unlike other Commissioners, Smith "did not perceive
[himself] to be on that committee as an agent ofDeane Dana... In that role, my goal was to have it
be as nonpolitical as possible." '̂ Not only did he simply want to draw "a fair redistricting plan," he
even attributed the same motive to his Democratic adversaries on the Commission: "I had a feeling
that the politicos on the Boundary Commission all felt this: this was our one chance to propose
something thatwas, quote, good government." He never "ever" felt, he recalled, that Bush and Fitch
torpedoed his plan because they saw itas strengthening the Republican majority on the Board. '̂
Republicans, so far as Smith, the state chairman for the 1983 Sebastiani reapportionment plan knew,
had never conducted a redistricting "which disadvantaged minorities."'̂ ' He, Hoffenblum, and
Shumate went into this with hopes of coming up with adistrict that maximized Hispanic
empowerment in the county .. .We weren't going to get any brownie points for having this Hispanic
district. We were doing it because it was the right thing to do."'" "[A] fair redistricting plan," he
asserted, will help Republicans... we really wanted to have a process where there were fair lines
drawn""'

After graduating from the University ofSouthern California in 1962 with amajor in radio
and television broadcasting and serving in the Air Force, Allan Hoffenblum got his first job with the
Republican Party, and has been in politics ever since. From 1968 to 1972, he was anarea director
of the Party inLos Angeles county, and in the latter year, he became the county director of the
Committee to Reelect the President (CREEP). Amember of the Republican State Central
Committee fora decade, he generally auends the Party's state convention."^

The first campaign in which Hoffenblum was the defacto campaign manager is particularly
relevant to his activities on the Boundary Commission. Aseries of retirements during 1970 and
1971 left the East Los Angeles 48th Assembly District open inNovember, 1971 at the same time
that the state legislature was trying to negotiate a redistricting arrangement. Atentative agreement
onreapportionment hinged ona victory in the 48th by Richard Alatone, who hoped to become the
Assembly's third Mexican-American representative.'" Seeking to sabotage the pact. Republican
activists from Sacramento flew down to try to help Bill Brophy, anAnglo millionaire who was the
only Republican inthe contest, try to gamer over 50% ofall the votes in what was expected to be a



low turnout primary. When Brophy was forced into a runoff with Alatorre aixl two candidates from
the minor Peace and Freedom and LaRaza Unida parties, the activists returned ixjrth, assuming an
Alatorre victory in theoverwhelmingly Democratic district."*

Only Hoffenblum persevered. "I took the initiative and was able to raise the funds necessary
to design some mailers thatwent into selective precincts," he remembered seventeen years later."'
One last minute mailer from a nonexistent "Democratic League of Voters" with a mailing address in
a vacant lot, signed bya pseudonymous "Patrick S. Sherman" and sent to Anglo areas of the district,
denounced Alatorre as not a true Democrat."® Another, which featured a darkened picture of
Alatorre, attempted to tie him to violent Hispanic groups."' Key to Brophy's eventual 4.5%
plurality was the 7.9% of the votes that Raul Ruiz ofLa Raza Unida garnered. "Brophy didn't win
this," Ruiz crowed. "We did.""^ According to the then chairman of the Assembly Elections and
Reapportionment Committee, Henry Waxman, "The reason we lost was a cynical alliance of neo-
segregationists in the Chicano community with the Republican party." Alatorre was blimter,
charging that"... the Republican Party financed" LaRaza Unida's campaign, the hi^ point of the
minor party's electoral success in the state."*

Hoffenblum proudly claimed credit for the victory. It was "theonlycampaign that I was
basically responsible for theoutcome [in]... I called theshots", he remembered."* Thislast phrase
echoes with doubtless imconscious irony, in light of the mostspectacular incident in the Brophy-
Alatorre contest. Aftera late dinnerthe itight before theelection. Brophy and his administrative
assistant Bill King had just returned to Brophy's Highland Park home when some imdetermined

person fired eight to ten rounds from a .22 caliber rifle throughBrophy's front window. No one was
hurt. Dramatic pictures andextensive television and radio coverage on election day "gave Brophy
publicity and momentum wehad neverhoped to achieve", according to an anonymous Republican
strategist quoted in the Times.^ Much to the amusement of his Sacramento colleagues. Republican
Paul Priolo annoimced on the Assembly floor the day after the election that "he was acting as a
broker for [Republican] caucus Chairman [John] Stull, who hadworked in Brophy's campaign. 'Mr.
StuU has for sale a slightly used .22 rifle,' Priolo said.""® Alatorre found the incidents less

humorous. The contest, hecharged,"... was used as the. training grounds for what ended up being
the dirty tricks during the Nixon re-election campaign.""'

The man who actually drew the plans for the Republicans was Joseph Shumate, Smith's
partnerin the San Francisco political consulting firm. A user, rather than a designer of computer
software systems, Shumate had been a campaign strategist for the RepublicanState Central
Committee ftom 1969to 1972. Alongwith Smith andothers,he drew redistricting plans for
Congress and the state legislature, taking into account, he said later, age, race, income, education,
registration, and past voter history in order to maximize Republican representation. At Smith's
suggestion, Shumate was hired by the Republican supervisors to draw plans and to advise them of
the effects of various planson "theirre-election efforts.""* More forthright thanhis partner, he
acknowledged that what Dana wanted out of reapportionment was "a distria that he could win," and
that he did not flesh out a proposal that would have added Hispanics to Schabarum's district
primarily because "... it would have done political harm to Supervisor Schabarum ... eventually he
would have faced a viable Hispanic..



In 1983, Smith, Hoffenblum, and Shumate were to collaborate again on the radical
Sebastian! Initiative, Smith as state chairman, Hoffenblum as media coordinator, and Shumate as
principal line drawer. ®This plan, drawn at The Rose Institute, was opposed by many leaders of
both political parties and virtually all African-American and Hispanic activists. The Sebastiani (or
Shumate) Plan cut the number of Assembly districts that were 35% or more Hispanic in population
from seven to four. It switched the residences of Assemblyman Alatorre and then newly elected
State Senator Art Torres, as well as that ofAssembly Speaker WiUie Brown, into new districts with
much lower percentages ofminorities than in their current districts, Torres's district, for example,
becoming 21% Hispanic, instead of 71%. In San Diego and San Bernardino counties, it sliced up
existing minority concentrations in the districts ofincumbent Latinos Peter Chacon and Reuben
Ayala. At the congressional level, the scheme destroyed Edward Roybal's district and threw him
into anew, 16% Hispanic district against six-term incumbent Anglo Republican Carlos Moorhead,
merged the districts of freshmen Marty Martinez and Esteban Torres and created anew, populatioii
majority Latino district in southem Los Angeles county that included the heavily conservative city
of Downey. Two congressional seats then held by blacks in Los Angeles county were merged with
two Westside seats that contained Anglo Democratic incumbents, at the least forcing painful black-
Jewish conflicts, and at the most causing blacks to lose seats. Throughout the state, blacks were
packed into fewer and fewer seats. Both MALDEF and black leaders joined asuccessful suit in the
state Supreme Court to keep the Sebastiani-Smith-Shumate-Hoffenblum Initiative off the ballot '̂

These were the most aggressive members ofthe 1981 Boundary Commission, then; Ron
Smith, fresh from ending the political career of the only member ofaracial minority group to sit on
the Board of Supervisors in acentury, and Allan Hoffenblum, who still vividly remembered the first
campaign that he had been "responsible" for, one that employed questionable means to choke off,
temporarily at least, an opportunity to elect asecond Hispanic Assemblyman from Los Angeles
county."^ Their private technician was apractical line drawer who in the 1970s, and again in 1983
designed or helped to design districts throughout the state that used every device to minimize the
power of ethmc minorities. Asked why he favored creating a"Latino district" on the Board in 1981,
Hoffenblum responded: "I've always believed in civil rights ... and Itnfly beUeve that people
should have the right to elect their own and not be gerrymandered out of that right.""'

At the Boundary Commission's first public meeting, Hispartic activists attacked the body
because it contained no members of minority groups. "Our interests are not served without a
Hispanic on this comminee," armoimced Miguel Garcia, state chairperson of Califomios for Fair
Represematioa"* At the next day's Board meeting, Edelman moved to double the size of the
Commission in order to "allow .. .for greater opportunities for us to appoint people from the
minority commumties -the black, the Chicano, the Asian, and other communities - in Los Angeles
County.""' The motion passed without recorded debate. Although the Califomios group submitted
lists ofnames from which they hoped the supervisors would pick the addiUonal Commission
members,"* the supervisors ignored them, choosing either insiders loyal to them or outsiders who
were treated asutterly irrelevant to the redistricting process.

The best known ofthe five in County Government circles was Robert Perkins, an African-
American who had successively been chief deputy to supervisors Hayes, Burke, and Dana. Perkins



could be relied on. "[T]he only way Isurvived three supervisors." he later noted, was to "keep my
personal views out of the office ... Isat on the [Boundary Commission] as aminority and certainly I
represented my office's position, not my personal position." From his experience, he concluded that
"if you expect to have boundaries drawn where aU of the groups are going to be really considered,
then you need an independent board rather than a board that's appointed by the Board of
Supervisors.""' Perkins's was the only one of the five names of minority Boundary Commission
members that Ron Smith, nominally Perkins's subordinate in Dana's office, could recognize in
1989."*

Hahn appointed a retired deputy who had served him for 25 years, Davis Lear, a black, while
Edelman selected his former deputy Jesus Melendez. During the Boundary Commission process,
Melendez reportedly avoided talking to representatives ofCalifomios."' Both ofthese veterans
apparently played roles that paralleled Perkins's on the Commission, although neither in 1989
remembered any details about the 1981 redistricting at all.'*"

Antonovich tapped Frederic Quevedo, amedical doctor ofFilipino origin who had first met
the Supervisor when he treated Antonovich's mother for an illness in 1978."' As Quevedo
remembers it, he never met with orreceived any commumcations from Antonovich oranyone from
his office before or during his service on the Commission, was never consulted on the preparation of
any proposal or shown any plan prior to its formal submission to the full body, skipped the final
meeting in which the Only vote on any plan was taken to attend an annual convention ofFUipino
doctors, and was never told what the Boundary Commission ultimately decided todo."' Like
Quevedo, Lauro Neri, a politically inexperienced Hispanic printer who knew the supervisor who
appointed him, Pete Schabarum, because they belonged to the same horseback riding club, did not
recall either being instructed orconsulted by anyone connected with his supervisor."' Allan
Hoffenblum, Antonovich's first appointee to the Commission, remembered Quevedo only as "an
elderly gentleman, but I don't recall specifically who he was ... Chinese orFilipino orsomeone
such as that — The commission was ten, but itwas the five doing most ofthe negotiating ..
Although Neri claimed in 1989 that he was "in and out ofhis [Schabarura's] office agreat deal,"
Schabarum at thesame time denied that he recognized Neri's name."'

Two County staff members from the Office ofthe Board ofSupervisors, Richard Schoeni
and Deborah Turner, facilitated the redistricting process and played larger roles in the ultimate
outcome than anyof the Boundary Commission members. As assistant executive officer of the
Board, Schoeni served as secretary to the Boundary Commissions ofboth 1971 and 1981. In 1971,
he had consulted the chief deputies ofall the supervisors, learned which areas each supervisor
wanted to gain orlose, and, on the basis of those consultations, he had actually drafted the plan
formally proposed bythe Boundary Commission.'" In 1981, at least upto the time that the
Boundary Commission issued its report, he did not perform asimilar middle man role. "There was
not as much informal interaction between myself and the chief deputies in 1981... there was just a
lot less interaction between myself and any of the offices.""' As for the Commissioners, they
rejected his office's offer ofassistance, relying, instead, on The Rose Institute."* Nor did he, ashe
remembers it, draw up aplan to serve as the basis for asettlement in the weeks between the report of
the Boundary Commission and the final action by the Board."' Nonetheless, on the last day, itwas
Schoeni, not Smith orHoffenblum, who was present helping to provide staff assistance to the



supervisors' final negotiations.^'*'
Schoeni did earlier oversee the development of five ormore plans, at least four of which,

known as Plans A. B, C, and D, were presented to, but ignored by the Boundary Commission. '̂
These were actually drawn by Deborah Tumer, anassistant inthe Executive Office, who had neither
previous redistricting experience nor arecord of political activity. Working on her own with only an
adding machine, maps, and aggregate population data for well established communities within the
city of Los Angeles and for smaller cities throughout the county. Tumer equalized the populations of
the supervisorial districts, making only slight changes in the boundaries.^ She then had the
Regional Planning and Data Processing Departments compute ethnic percentages for each ofher
plans.^®^ Denying that she took into account either the political or ethnic consequences of the plans
that she drew—and she apparently lacked information on either—Tumer seems to have performed as
an efficient, nonpartisan clerk. Her actions prove that minor redistricting activity can be amere
clerical task.^"

IV. E. Californiosfor Fair Representation

Itt 1971, Hispanics were not well organized to take part in redistricting, and activists
emerged from the process frustrated and angry. At hearings of the California State Advisory
Committee to the U.S. Commission on Civil Rights, two Hispanic professors, David Lopez-Lee and
Heruy Pacheco, presented maps ofLos Angeles county showing that East Los Angeles was sliced
into several Assembly districts, but they had to rely on the Assembly for statistics, they did not have
the resources to draw districts themselves, and they had nodata for areas outside East Los
Angeles.^" Even more important, there was no powerful Latino inside the process, since there were
only two Hispanic Assemblymen, neither ofwhom was on the Assembly Reapportionment
Committee, and no Hispanic State Senator.®' Traipse the legislative haUs in Sacramento as they
might, activists could get no firm committments for new Hispanic seats, they said. Students yelling
"Chicane Power" picketed and milled around, while elder statesmen such as Abe Tapia and Bert
Corona, ofthe Mexican American Political Association, and Richard Calderon. who had been
narrowly defeated for Congress in 1970, threatened amassive defection to La Raza Unida party.
"The two-party system has failed the Mexican," Tapia announced. "We don't need iL We don't
want it"®'

Although the four additional Hispanics who were elected to the Assembly and State Senate
during the decade probably lifted the spirits of Hispanic reformers, and although Hispanic
politicians, especially Assembly Reapportionment Committee Chairman Richard Alatorre, were
certainly inamuch better position to influence the redistricting process in the legislature inthe
1980s than in the 1970s, those who took part in the earlier remapping did not want 1981 to be a rerun
of 1971. And they were not alone. Despite Governor Ronald Reagan's veto ofthe Democratic
reapportionment plan in the early 1970s, the Republican Party did not prosper under the lines drawn
by coun-appointed special masters. In 1979, Democrats enjoyed majorities of50-30 in the
Assembly, 26-14 inthe Senate, and 27-16 in Congress. Even the 1980 Reagan landslide could not
entirely wipe out Democratic dominance, though it did reduce it to 47-33 in the Assembly, 23-17 in
the Senate, and 22-21 in the national House ofRepresentatives.®* Since Democrats would control



the data and the computers in 1981 state legislature. Republicans had to launch aprivate effon if
they wished to compete equally in private negotiations and the battle for public opinion. Because, as
they often acknowledged, '̂' Republicans stood to gain if more members of Democratic-oriented
minority groups were packed into fewer seats, the Republicans might strengthen potential allies in
the statewide reapportionment if Hispanics were better organized for redistricting. and especially if
they had access to easily manipulable machine-readable files.

On November 16,1979, and again on January 31, 1981. The Rose Institute sponsored
conferences on "Hispanics and California Redistricting."^ Although part of Qaremont McKenna
College, Rose was not atypical academic entity, and these were not the usual scholarly conferences.
Lacking an endowment, dependent on aconstant stream of grants and contracts,"' Rose was finnly
linked to the Republican Party. Director Alan Heslop was not the only one of the three principal
officers of Rose with close ties to the Republican Party. Heslop's "alter ego," Thomas Hofeller, had
worked with Heslop, Smith, Shumate, and others on the Republican reapportionment effort in the
1970s and was soon to become director of the Redistricting Department of the Republican National
Committee in Washington, and chief fimdraiser Dixon Amett was aformer Republican
Assemblyman."^ The money that made the Rose REDIS software package possible and that fimded
the Hispanic Reapportionment Project" at Rose came from the Republican-oriented California
Business Roundtable, and its computer was donated by former Nixon cabinet member David
Packard."^

The Rose conferences attracted not the usual set ofPh.D.'s, but groups of50 and 150 r arinn
politicians and activists, respectively, from around the state. AFebruary 7follow-up conference at
California State University at Los Angeles discussed goals and chose the name "Califomios for Fair
Representation.""' Although the acronyms and three of the four words in the names of the 1971 and
1981 organizations were the same, the contrast in the first words is instructive. Despite the faa that
non-Hispanic members played important roles in the group in 1971, it caUed itself "Chicano," a
truncated form oiMexicano with overtones of radicalism and ethnic nationalism."® By contrast,
Califomios," areference to the pre-1850 Mexican-American inhabitants and their descendants,"®

exuded tradition and integration into the larger society. Iri 1981, however, the umbrella organization
Otereinafter referred to as "CFR") was simply acoalition of representatives of anumber oft arinr>
groups."^

ShorUy after the 1979 conference. Rose had hired Dr. Richard Santillan of the California
Polytechnic University at Pomona as director of the Roundtable-funded "Latino Redistricting
Project" to help map strategy, draw districts, and serve as aspokesperson for Hispanics on
reapportionment issues, as well as to facilitate the free use of its computer by CFR members during
offhours late at night."' Holder of aPh.D. in Political Science from Qaremont Graduate School,
SantiUan was typical of the young professionals who led the 1981 CFR, leaders who combined
ethmc activism with ademonstrated ability to work within the larger, socially pluralistic system. Of
those who were most active in redistricting the County Board of Supervisors, for instance, Steve
Uranga was ajob training analyst with the County and an active member of the Chicano Employees-
Association, while Leticia Quezada was acommunity relauons manager for Carnation Company and
aparticipant in numerous Latino organizations. Both had college degrees."* While willing to use
Rose's resources, CFR members were very conscious of wanting to maintain their political



independence. Santillan. for instance, was so concerned that Rose's weU-known RepubUcan identity
would compromise his position that he agreed to take on the job. he said adecade later, only on the
condition that no other Rose employee would have any "involvement at all with the [Latino
redistrictlng] projecL" '̂° More interested in results than in posturing.'" as the substitution of
Califomios for Chicanos" symbolized, the CFR people were willing to compromise and

negotiate. Activists, but not political insiders.'" they felt no need to protect any specific officeholder
or paity. and they retained the idealism, naviete.'" and capacity for anger'"* that elected office
usuaUy dulls. Lacking real political power, the CFR leaders clearly realized that they had to
organize in the Hispanic community, and. above all. that, whatever their tactical disagreements in
private, they had to speak with one voice inpublic.'"

Undoubtedly recognizing CFR's sensitivity, the Republicans in the Rose leadership avoided
heavy-handed pressure on the group.'" But whereas, at the state level, the drives for more
Republican seats and more Latino seats were complementary.'" because Democrats controlled the
legislature, at the county level in Los Angeles, the interests of the controlling Republicans were
potendally in conflict with those of CFR. In Sacramento, criticism of the procedures and plans of
the State Senate and Assembly leadership and of the reapportionraent committees was ipsofacto
cnucism of Democrats. In Los Angeles, it was. first of all. criticism of Republicans. Unless
Hoffenblum's and Smith's public and private pressure on CFR to concentrate all their attenuon at
the districts of the incumbent Democrats succeeded.'" the Republicans would regret that CFR
members had ever been given access to Rose's Hewlett-Packard computer.

IV. F. TheCFR,Smith, and Hoffenblum Plans

The five-person Boundary Commission first met on July 8. 1981. and the minority-
augmented Commission, aweek later. At the iniUal meeting, secretary Richard Schoeni emphasized
the four-vote requirement and the fact that if the Board of Supervisors did not act by November 1.
the decision would be tumed over to the District Attorney. Assessor, and Sheriff.'" As anyone who
foUowed politics at the time knew, two of these three officials. John Van De Kamp and Alexander
Pope, were liberal Democrats, while, as insiders recognized, the third. Republican Peter Pitchess.
was carrying on anasty feud with Supervisor Schabarum."° These two provisions gave the
Democrats aveto power that they fully realized, and perhaps even provided them the upper hand.
As Hahn appointee Robert Bush remarked to areporter at the meeting. "We are not going to have a
situation where three members decide the boundaries and shove them down the throats of the other
two.""'

The Commission's first meeting also demonstrated how anxious the Commissioners were to
make meaningless gestures of concem for the ethnic consequences of redistricting. Bush moved to
recommend to the Board its expansion to seven members, aproposal that he had helped Hahn push
during the 1970s in order to make it easier to elect ethnic minority members to the body.'" Opposed
by the Republicans on the Board, as it had been during the 1970s, and continued to be through the
1980s. Bush's suggestion was not seriously considered.'" Even more emptily rhetorical was Ron
Smith's call at that meeting for "a redistricting plan that provided fair representation for the
minorities in Los Angeles County." for it furnished no realisticaUy practicable means whatever of



accomplishing that objective.^ The Commission also asked Eepcty Cour.ty Counsel Edward G.
Pozorski to "investigate case law regarding ethnicity as abasis for redistricting to ensure the legality
ofthe final plan," but ifhe did so, he never filed awritten report o i the matter.At its next
meeting, the Commission adopted as its ninth and last guideline , jal of establishing a"fair
distribution ofethnic groups," but left "fair" conveniently undefi :

The public Commission meetings were asham. As Anu /icvich's minority member Dr.
Fredenc Quevedo bleated, amonth into the process, "I've been c jming to these meetings for four
weeks and there has only been one incident where someone has aid anything about redistricting.
I'm alittle disturbed that everyone is just laying back. We shoi .d be determining what is acceptable
to the supervisors we represent by being on the committee."^" vctaally, although neither Quevedo
nor any of the other minority Commissioners seems to have be ;n apprised of the fact, negotiations
were taking place in private between Smith, Bush, and Fitch.".Tie negotiators disregarded the
staff-devised plaiis,^» 35 ^ presented by CFR at apubhc Boundary Commission meeting
on July 29. CFR's plan, its presentation, and its reception is nonetheless interesting for what they
revealed about the tactics and motives of the participants in the 1981 process.

As early as February 2,1981, even before the group ^ad taken on the name "Califomios,"
MALDEF attomey John Huerta set out atimetable and ase goals for the organization: "The
primary goal is to maximize Hispanic voter influence," Hi announced. "[A] secondary goal is to
increase the number of Hispanic elected officials.""® Kei </are of the 3-2 RepubUcan majority
on the Board and the four-vote rule for adoption of bount CFR decided that to propose aplan
with an overwhelmingly Hispanic district would be futil :Prof. Richard Santillan put it, CFR
realized that the supervisors "are not going to do anythir li going to jeopardize their
incumbency.""^ Consequently, even though some CFR ]:rs believed that the group should
draw two seats with Hispanic population majorities of a, nately 65% and 52%, they finally
agreed that because the supervisors would find such perc 1j es "very, very threatening", they would
compromise. Accordingly, their plan set the Hispanic p pa' tion percentages at 50% in District 3
and 42% in District 1, with the vague hope that "we cou dr iybe get someone elected by the end of
the decade. But while CFR "thought that by not tak ng radical approach but just being very
reasonable and practical and trying to incrementally iir prr ve over the existing fragmentation that
there was, that we could sell that plan to this Board of Sup ervisors," in fact, they could not.^^
"You're talking about messing around with five king; anc fpe way they draw their lines to keep
themselves in power," John Huerta reflected later.

CFR's public and private positions were do ,er tc : :h other than those ofthe other
participants in the process.^®® Testifying before the 3oun. a yCommission, Huerta declared that
Hispanics had little political power in Los Angeles County ovemment because of "prior
gerrymandering, our demographic profile and economic c r unstances. When one's vote, is diluted,
as it has been in years past, there is less of an incentive tr i . for office, to vote and to conduct voter
education and registration drives. Once this initially ha .pei 5, it creates avicious circle that is
difficult to break out of.... We are asking you to do tliis i i., adopt the CFR plan] without
displacing incumbent supervisors. We are not seeking eti i cor racial representation. We arc
seeking poUtical influence. We want the abflity to elect .up -ivisors and to have poUtical influence
with them.""' No other Hispanic group or any Hispani js who were not pan of CFR were mentioned



in the Boundary Comm.^ inutes or in newspaper reports of its meetings. No independent
evidence whatsoever com claims ofHoffenblum and Kathleen Crow. Antonovich's chief
deputy, that the Hispanic t uiity was "severely split" in public over whether to concentrate
Hispanics inEdelman's d orto increase the percentage in Schabanim's. aswell."*

CFR decided ear odisrupt Hahn's Second District as little as possible and to cooperate
with any black leaders wr i ic part in the process."' Unlike Hispanics, blacks, except for eleaed
officials, seem to have pai 1ajmost no attention to reapportionment in 1981.^ Until Robert Perkins,
Dana's chief deputy and nvnority Boundary Commissioner, got his old friend William MarshaU in
touch with CFR, there seems to have been no outside participation by blacks in the county
redistricting. '̂ Marshall and acouple of black friends spent aday at Rose with CFR, caucused
together in acomer of the room, and came up with aplan to move Compton and northem Long
Beach into the Second Disti ct in order to increase the likelihood of electing ablack supervisor there
ifHahn should retire somebne in the future.*^^ CFR acceeded, moving these areas from Dana's
Fourth District to the Seconc, and Marshall testified in favor of the CFR plan before the Boundary
Commission.*^* On the other nnd, Compton officials, as well as some people in Marshall's own
group, opposed the move, be ; ing that ifthey remained in Dana's district, they might be able to
influence his vote on some n >'ms of health and welfare, and that they might get abigger share of
construction and other fund dtraditionally been disbursed equally to each district, according
to the "divide by five" princ ^ If they joined Hahn's district, which was already fiUed with poor
minority communities like tl competition for discretionary funds would become even more
intense, and the likelihood of acks in government services, they feared, would grow. Or, as
Hahn put it, more picturesquely, "Compton is the only thing that keeps Deane Dana from trampling
over the poor."*'**

What Smith and Hoffenl 'um objected to about the CFR plan was not its effect on Edelman's
Third District, for the Hispanic pc dilation percentage in the Third District in what became known as
the Smith and Hoffenblum plans t the same, 50%, as it was in the CFR plan. Their real objection,
as both directly or indirecUy stated, as that CFR's map raised the Hispanic population percentage
in Schabanim's district from 36% to 2%. CFR's design, said Hoffenblum, represented an attempt
"to make the First District hard for St :.abarum to hold on to."*^ Smith elaborated: "What they
[CFR] were interested in doing, very clearly, was overturning the results of the 1980 election [i.e.,
the shift from a4-1 Democratic to a3-2 Republican Board], and that was their only interest.... I
mean their whole testimony was, 'you should draw the lines so that amajority ofthe districts are
represented by Democrats.'"**' The only logic in their plan. Smith concluded, "was it would change
the political configuration ofthe coimty, not change the ... ethnic representatioa"*** He had
"horrible confipontations" with CFR c -er the matter, he remembered.**'

The goals ofHoffenblum ai d S.miih were, Hoffenblum admitted, very different from those
ofthe Hispanic group: "We wished co create aLatino district without changing the philosophical
makeup ofthe Board We want .d it to remain predominandy conservative We thought
there was aneed for an ethnic change. We did not think there was aneed for aphilosophical
change."**** The Republicans could lot have disliked the changes in the Fourth and Fifth Districts,
since the gains and losses that they skeu:hed out for them, shown in Tables 8and 9, only added
Republican strength. Antonovich would give up increasingly Hispanic San Gabriel, Alhambra, and



San Fernando, while gaining affluent foothill communities from tony Arcadia to horsey Bradbury.
Dana tacked on conservative La Mirada. whfle sacrificing only working-class communities. There is
no clearerproof of Schabarum's perceived weakness in the face of athreat from an increasingly
Hispanic electorate than the Smith and Hoffenblum objections to the CFR plan.

(Tables 8 and 9 about here.)

Edelman and his aides could not afford to gloat over the Republicans* discomfort, for the
CFR plan raised Edelman's Hispanic population percentage from 42% to 50%. Although Edelman
and Jeff Seymour thought that the Supervisor could be reelected in 1982 easily in adistrict that had a
slight Hispanic population majority, Edelman agreed with the suggestion that, eventually, he might
have difficulty carrying such adistrict '̂ More troublesome to Edelman was that the CFR plan
stripped him of many of the Westside areas that he had represented since his election to the Los
Angeles City Council in 1965."^ "That area is the heart of the Jewish community," Seymour
emphasized. Edelman had been working on programs there for fifteen years, and did not wish to
deplete all that political capital."^ Although Seymour and Edelman deny that they opposed the CFR
and similar plans partly because they removed Edelman's ftmdraising base from his district, the
Times reported that that was another consideration in the Edelman camp.^" In any case, Edelman
never had to take apublic stance on the CFR plan, for, as Seymour noted, Hoffenblum and other
Republicans were so infuriated by it that it never came to avote.^^ Instead, Seymour and Edelman
could meet with CFR representatives, smile sweeUy, make no offer to negotiate, and go about their
more serious business. Edelman shared Seymour's concern that the CFR plan robbed him ofmuch
ofhis home base, but neither ever conveyed their feelings to CFR, as they would have had to if they
had even made afeint at considering the plan seriously.^^*

Although acontemporary news report indicated that the redistricters looked at "two dozen"
plans altogether,^^ fairly precise descriptions of but eight of them have survived, only three of
which the CFR, Smith, and Hoffenblum plans—made substantial changes in the 1971 lines.^^*
Smith and Hoffenblum left the details about the tentative reshufflings that took place as aresult of
negotiations to Shumate and the Rose staff. To facilitate the work at Rose, everyone seems to have
relied primarily on Henry Olsen, aClaremont undergraduate who knew how to operate the REDIS
system, and who, according to Director Heslop, had developed an encyclopedic understanding of
poUtics in Los Angeles county."' Despite the fact that Hoffenblum remembered that Shumate
concocted both the Smith and Hoffenblum plans, Shumate and Smith recalled that Shumate framed
only one plan, the so-called Smith plan.^®* And while Shumate declared that almost no real work
was done at Rose, Smith had memories of numerous phone calls with Rose staffers in 1981."' Since,
as Tables 8and 9demonstrate, the Hoffenblum plan was considerably more complex than the Smith
plan, involving fifteen more unincorporated areas—clusters of census tracts that could be moved
back and forth easily only on acomputer—it is logical to assume that the orphan was conceived at
Rose, perhaps in violation of aclause in its contract with the Cjunty that banned Rose employees
from actually charting areapportionment map for the County."^

As Table 10 demonstrates, the maximum Hispamc percentage in any district under either the
Smith or Hoffenblum plans was 50.2%. The Republicans claimed to want to design ascheme that



"maximized Hispanic representation."^" Why did they not produce adistrict with ahigher Latino
percentage? Surely it was possible to do so. as plans drawn for the Garza case make clear.
Moreover, other things being equal, the fewer predominanUy Democratic Hispanics there were in the
three RepubUcan districts, the more secure the Republicans would be. and the effects on the political
fortunes of Schabarum. Antonovich. and Dana were cenainly important to Smith. Hoffenblum. and
Shumate.

(Table 10about here)

Another possibility is that the designers were concerned with arranging district lines that
looked "pretty" on amap. But this was patently untrue. The Hoffenblum plan extended afinger of
Edelman's district up to the Hispanic cities of San Fernando and Pacoima. and launched Dana over
the S^m Monica Mountains, so that his district looked like agiant backwards "J". Smith broke up
Dana s"beach cities" district by shifting Venice and Santa Monica to Hahn's. and repeatedly offered
to transfer the Pepperdine University campus in Malibu from Antonovich to Hahn. aPepperdine
alumnus, which would have spread Hahn from the Long Beach border nearly to Ventura county.^
In fact. Los Angeles county supervisorial districts had never looked very tidy on amap. Most
notonous was the "parrot's beak" in the First District, drawn to keep Fust District supervisor Frank
BoneUi's home mhis district,^ but this was by no means the only example. Under Debs and
Edelman. the western portion of the Third District flung atentacle over the mountains, deeper and
deeper into the San Fernando Valley in 1965 and 1971. obviously to encircle more Anglo voters.^
Aesthetic considerations were obviously unimportant.

What war important was politics. Since the populations of each district were legally
Inquired to be equal, stuffing more Hispanics into the Edelman seat meant transferring some of his
liberal Anglos to Dana or Antonovich. Beverly HiUs. HoUywood. Westwood. West HoUywood. and
simUar areas were hardly potentially fertile grounds for adoctrinaire conservative like Antonovich or
acolorless novice like Dana, and neither was so politicaUy secure that he could afford to add such
temtory. Not only was Beverly HiUs more than two to one Democratic, its citizens were also the
sorts ofDemocrats who did not defect from the party because of racial appeals. In 1982. Beverly
Hills went for Tom Bradley for Govemor over George Deukmejian by 62-37. Likewise.' Bradley got
60% of the vote in HoUywood. 64% in Westwood. and 77% in West HoUywood. By contrast, two-
thirds of the voters in Palos Verdes. Dana's home base, and Glendale. Antonovich's. rejected
Bradley.

Acloser look at the Smith and Hoffenblum plans. especiaUy at Smith's, which both men
avowed was the reaUy "serious" plan.^ makes clear that it was the desire to strengthen the shaky
RepubUcan hold on the Board, not their professed concern for the "empowerment" of Hispanics or a
"belief in civU rights" that explained the configurations. Although Smith later contended that "there
were going to be two Democratic districts and three RepubUcan districts no matter what."^ in faa
64% of the two-party registration in the county in 1981 was Democratic, and there were'plenty of
possible configurations that could have changed the poUUcal. as weU as the ethnic composition of
the Board.

From apartisan political standpoint, one of the key features of both the Smith and
Hoffenblum plans was the shift of overwhelmingly black Compton from Dana's to Hahn's district



The clumsiness of their rationalizations of the politics behind this move demonstrates the Republican
Boundary Commissioners' sensitivity to the issue. Dana lost overwhelmingly black Compton to
Burke in 1980 by atally of 16,118 to 711. Protesdng much too much to be credible, both Smith and
Hoffenblum swore that Dana expressed reluctance not only to lose the 4.2% of the Compton citizens
that supported him, but the other 95.8%, as well. According to Hoffenblum, Dana told him. "I got a
lot of support in Compton and Iwould really be disappointed if Iwould have to lose the city of
Compton."^®' Smith chorused that Dana announced to him "that he would do very well in Compton
and he would be sorry ifhe had to lose Comptoa""" Smith even went so far as to claim that
conservative Republican supervisor James Hayes had run better in Compton than elsewhere in his
district in 1972 and 1976, which Hayes denied, and that Dana had carried Compton in 1984, when
Smith was again his campaign manager, when in fact the official returns give Dana only 34.6% of
the vote."> Contemporary newspaper accounts painted adifferent picture, the Times reporting that
Dana stalked out of Hahn's office saying, "if Idon't get rid of Compton, Iwon't vote for
anything."^"^ The San Gabriel Daily Tribune learned "that Compton was the sticking point when the
five men each tried to devise districts in which they could comfortably win re-election. Supervisor
Deane Dana, aconservative Republican, wanted Compton out ofhis district and into the distria of
liberal Democrat Kenneth Hahn..

Oftwenty-two cities wholly contained within the Fourth Distria, Dana carried 18, even
though some of them were by relatively small margins. Besides Compton, the only other city that he
lost inwhich more than 10,000 people voted was Santa Monica. Smith and Shumate moved Santa
Monica, as well as the Venice area ofthe City ofLos Angeles, which was even more ofa liberal
Democratic stronghold, into Hahn's District. Santa Monica was 56% Democratic in 1982, and
Bradley polled 60% of the votes there in the 1982 gubematorial race. The analogous percentages for
Venice were 64% and 71%. By contrast, Downey, which the Smith plan added to his mentor's
district, was 55% Democratic, but voted only 34% for Br iley, and South Gate was 65% Democratic
and 46% for Bradley. As Dana later acknowledged, Santa Monica and Venice were, along with
Compton, his "weakest areas.""^ "I imagine this [the Smith plan] was his idea ofthe most safe
possible district we could possibly have.""^

Of 13 independent cities in the Fifth District, Antonovich lost only San Fernando to Baxter
Ward in 1980. Antonovich's Boundary Commissioner, Hoffenblum, moved itinto Edelman's
district

The Smith-Shumate Plan reportedly served as the basis for negotiations in which Smith tried
to attract either Bush or Fitch."' Both Bush and Hoffenblum agreed that Bush asked to have Santa
Monica and Malibu transferred into Hahn's district, and both agreed, as weU, that there was little
likelihood that any concession would have separated Bush from Fitch.As Bush expressed it, after
the Republican victories in 1980, Hahn "had only one ally ... Edelman ... To protect the interests
of Supervisor Hahn's district, it was my suggestion that we—that Iwould not support any proposal.
.. that would not also be supported by Supervisor Edelman's representatives.""* That paa made
Fitch the linchpin of the negotiations. Smith hoped that "Edelman would have pressure [on] him
[by] Hispanics, that he would have to accept aHispanic district."The strongest attempt to apply
pressure on Edelman in public was astatement that Hoffenblum made during or after the meeting at
which CFR representatives addressed the Boundary Commission: "We would be remiss,"



Hoffenblum told the Daily News, truthfully, but tacticaUy. "if we did not have at least one district
that was at least 50 percent Hispanic. Otherwise, it looks like we're sitting here trying to save five
white supervisors.According to Hoffenblum. the "intense" discussions with Fitch centered on
"how Latino ... would he [Edelman] accept and still vote for the plan."'" Unlike the Hoffenblum
and CFR plans. Smith-Shumate did not remove much of Edelman's Westside base from his district
Yet Edelman did not accept it the negotiations broke down, and just to have some tangible sign of
their woiic.'*^ the Commission, by a5-4 vote (Quevedo. who had endorsed the CFR plan, was
conveniently absent)'" recommended not the Smith plan, but the mysteriously conceived
Hoffenblum plan."^

Why was something close to the Smith plan not acceptable to Edelman? At the time. Bush
denounced the Republican plans for trying "to get rid of every minority they can" and "to draw aline
around the inner city of Los Angeles and to give those problems to districts represented by only two
supervisors."'" Edelman said later that these proposals "lumped Hispanics into one district and
changed the boundaries in other districts to Ibelieve weaken Democratic registered voters. Ithink it
seemed to me like it was aRepublican plan to weaken Democratic registration in certain districts.'""
His staff, he remembered, computed the partisan percentages for each district under both the
Republican plans. During 1981. before Garza was filed, Edelman had emphasized the ethnic,
rather than the partisan aspects of packing. Unlike the Hoffenblum plan, he told the other
supervisors, the boundaries that they ultimately adopted avoided "a clumping of minorities into the
central city supervisorial districts ..The Final Report of the Boundary Commission, crafted by
Richard Schoeni, admitted the packing, and attempted to make avirtue out of it The Hoffenblum
plan "increases the opportunity of Hispanics and Blacks by recognizing that aspecial community of
interest exists for Hispanics and Blacks. Boundaries were developed to increase the electoral
effectiveness of these two groups in the Second and Third Supervisorial districts."'"

Tables 10 and 11 cenainly show that the Smith and Hoffenblum plan increased the
percentages of minorities in the districts of the two Democrats. Under the boundaries in place before
the 1981 redistricting, 72.8% of the county's blacks were in districts Two and Three (68.5 +4.3 in
Panel BofTable 10). The Smith plan raised that to 81.1%, largely by removing Compton from
Dana sFourth District, while the more complex Hoffenblum proposal increased it to 78.5%. Smith
concentrated 51.2% of the county's Hispanics in the Hahn and Edelman districts, and Hoffenblum
squeezed 55% of them in. To view the figures another way. as Table 10 demonstrates. Smith lifted
the proportion of Edelman's district that was either black or Hispanic from 45.2% to 54.8%, while
Hoffenblum stopped at 53.6%. What the Democratic districts gained, the Republican seats lost.
Under both Smith and Hoffenblum, Dana's black percentage was cut almost in half, while under
Hoffenblum, Schabarum's Hispanic percentage dropped by 13.5% (36.2% -31.3% /36.2%).

(Table 11 about here.)

Tables 10 and 11, as weU as Edelman's criticisms of the Republican offers, suggest that the
question ought to be what Edelman had to gain and lose from the Smith plan, not why he didn't
accede to it. Edelman knew that he could win the district he had by alandslide. Why subtract Eagle
Rock, Los Feliz, and Anglo parts of San Fernando Valley, and add about 100,000 new people.



78,000 of whom were Hispanic, in Pico Rivera and Huntington Park? Why allow Schabarum and
Dana to pad their majorities by shifting black and Hispanic Democrats into Hahn's and Edelman's
distncts, thereby guaranteeing that many of the health and welfare policies that Edelman and Hahn
had fought for. with the avid support from their constituents, would be reversed? Self-interest,
partisan mterest, policy interest, and. the Democrats surely assumed, their constituents' interest aU
pomted in the same direction—toward rejection of any aggressive Republican proposal such as the
Smith or Hoffenblum plans. The wonder is that the hubristic Republican consultants ever imagined
that they could induce the Democrats to swallow such a deal.

IV. G. September Anticlimax

After the Boundary Commission deadlocked. Allan Hoffenblum lost interest "It was my
feeling they would jiggle the lines and that would be the end of it," he said in hindsight '̂® Ron
Smith was "disgusted and discouraged" by the Commission's failure, and he "didn't even think
about it anymore." learning of the final settlement only through the newspaper.^" The Executive
Office ofthe Board, which had been largely excluded from negotiations that went on under the
umbrella of the Boundary Commission, became "pretty quiet" on the subject of redistricting for a
time, which must have been quiet, indeed. '̂̂ No one remembers drawing up plans between the
August 12 Boundary Commission vote for the Hoffenblum plan and the Sept-mber 24 vote ofthe
Board."^ but Jeff Seymour recalls seeing some plans that were conceived by either Schoeni or
Turner at this time.^®^ Two otherwise umdentified "peripheral plans"—plans that made minor
changes around the peripheries ofthe districts—may date from this period. '̂

Although some news reporters '̂® and CFR apparently believed that the Hoffenblum plan was
a live option, infact, as Richard Schoeni put it. "the Board set aside the Boundary Commission
report and proceeded from aclean slate, ifyou will, with Supervisor Edelman mediating .. The
clean slate, of course, was nota blank map. butthe lines that had been drawn in 1971. Patient
negotiations between the supervisors themselves, a process reminiscent ofthat ofthe 1950s and 60s.
produced occasional outbursts, such as Dana's pique over not being able to jettison Compton. and
Schoeni's anger over Antonovich's seeming inability to realize that since his distria had more than
20% ofthe population, he could not annex any more territory.^* But the negotiations went on. off
the record and without leaving a paper or much of a memory trail.

Two days before their deadline for acting, the supervisors staged apublic hearing. Although
the CFR leaders asked for. and perhaps got ameeting with Edelman earlier in September, they seem
to have been left inthe dark about the nature of the negotiations that were going onatthe time.
Realizing that their own plan was not under consideration, but apparently believing that tf^
Hoffenblum plan, which they opposed because it reduced the Hispanic percentage in the First
District, the one in which the Hispanic proponion was growing fastest, was still alive. CFR decided
to protest. They therefore sent out a firey handbill in an attempt to boost Hispanic attendance at the
Board of Supervisors' only public meeting on redistricting. "LET YOUR VOICES BE HEARD!" the
flyer announced in full capitals. "SHOW YOUR SUPPORT FOR FAIR REPRESENTATION FOR
THE LATINO COMMUNITY! SHOW YOUR ELECTED OFHCIALS THAT YOU ARE
OPPOSED TOMINORITY GERRYMANDERING OF OUR COMMUNITIES." The Hoffenblum



plan, the broadside trumpeted, was "a blatant attempt by the conser/ative members ofthe Board of
Supervisors to maintain their dominance of the liberal supervisors for the next ten years and at the
expense of the HISPANIC community."^" At the Board hearing, an angry crowd repeatedly
disrupted proceedings by shouting, and CFR leaders Leticia Quezada. Steve Uranga. Virginia Reade,
and Robert Espofino denounced the Hoffenbium plan. Espofino calling it "more than an obvious
attempt to maintain the present political status quo ... imethical. immoral, unjust, and in violation of
our civil rights.'""®

As the process that had begun in January sputtered to aclose on September 24, the last day
before reapportionment would be turned over to other officials, supervisors drifted in and out ofthe
formal Board meeting that was still in session in the Board meeting room. Two by two, to avoid the
sunshine law requirements of the state's Brown Act, they adjourned to an anteroom to pore over
maps and discuss deals. For an hour and ahalf or perhaps longer, assisted by Deborah Turner and
Richard Schoeni of the Executive Office and perhaps by afew of their personal staff members, they
thrashed out details, completely ignoring the CFR plan and the other six plans that had been formaUy
considered by the Boundary Commission. Never, so far as anyone remembers about that last day's
events, did the Board members consider aplan that raised the Hispanic percentage in any distria to a
majority or more. Away from the public eye, they did not posture about protecting the rights of
mmonties, but simply went on with the business of cutting deals to protect their futures. Having
earlier invested the County's money in The Rose's Institute's split-second remapping software and
fancy graphics, having raised many people's hopes and wasted many people's time on the Boundary
Commission and in public meetings, they ended with Turner calculating and recalculating each
mmor boundary change on alow-tech adding machine and Schoeni tracing the barely altered Unes
by hand ona mylar overlay. '̂

The plan that the Board adopted on September 24 reduced the proportion of Hispanics in
Edelman's district slighUy, from 42.4% to 41.8%.^ In the largest swap. Edelman lost 86,597
people, 74,738 of them to Hahn, of whom 56% were Hispanic and 8.3% weie black.'®^ Besides this
mmor reduction in ethnic concentration—ironic in the light of all the attention devoted to increasing
such concentration throughout the redistiicting process—there were no other important changes
dunng me redistricting. The Board's phrasemonger, Pete Schabarum, referred to it as "the ho-hum
plan.'""^

Havmg raised the Hoffenbium boogeyman. Board members could seem comparatively
conciliatory to Hispanics by then adopting what CFR caUed "the status quo plan". CFR could
declare avictory of sorts—at least they had avoided asubstantial reduction in the Hispanic
percentage in the First District-and lick their wounds privately.^^ On his way out of the room after
the Board meeting on September 24, Mike Lewis, Schabarum's chief deputy, was still trying to
salvage sorne partisan advantage from the affair. "Edelman screwed you," he told Steve Uranga of
OTl. "No," Uranga repUed, "the Board screwed us." Recalling the exchange. Uranga elaborated.
"Everything about it from the beginning—from the very beginning in my opinion was afarce, a
show, and aU these county people were participating and aU of them had their litUe roles to play
from the boundary committee to the staff of the boundary committee to the board to their aides to
their appointees to the boundary committee. The whole thing was acharade or abig farce, abig
show. They did avery good job of putting on ashow, Ithought, except... for those of us that were
the victims of it'""*



V. DISCRIMINATORY INTENT AND T!IE LAW, 1885-1989

V. A. "Subjective" and "Objective" Intent
or

"Direct" and "Indirect" Evidence?

Discussions of the uses of the concepts "intent." "motive." or "purpose" in recent Fourteenth
and Fifteenth Amendment cases often distinguish between three notions: subjective intent, or what
moves individuals to act; foreseeability. or the consequences that objective observers think could
reasonably have been expected to follow from aparticular action; and institutional intention, or the
sum ofasenes of decisions by different officials.^ These distinctions seem to me neither logical
nor. as Iargue in this section of this paper, in accord with the usage ofjudges. All three varieties of
intent are fimdamentally concerned with explaining why people acted. "Institutional intent" either
creates the convenient fiction that collections of individuals act as one person or treats people who
served sequentially as though they held office together and as though the decisions that they made
occurred simultaneously. "Subjective" and "objective" intent both focus on what was in people's
minds and hearts, but discussions of subjective intent tend to emphasize what people said about why
they acted, while discussions of objective intent stress external, circumstantial evidence. Because it
is the nature of the evidence, rather than the object of the explanation that truly distinguishes
different uses of the concept of intent, Iwill distinguish in the following discussion between "direct"
and "indirect" or "circumstantial" evidence, rather than between "subjective" and "objective"
intent'"'*

V. B. The Notion of Discriminatory Intent a Century Ago

The U.S. Supreme Court made its first pronouncements on intent in racial discrimination
cases long before the 1970s. In its 1884 and 1885 terms, three cases challenging San Francisco's
regulation of laundries raised the issue directly. '̂ and the Coun's resolution of them has interesting
implications for more recent history. Hard-working Chinese dominated the laundry business in San
Francisco during the 1870s and 80s. Popular nativist agitation led the city government to pass a
series of regulations, impartial on their face, that mandated health and fire inspections, banned night
work, and required special Ucences for laundries operated in wooden structures, supposedly because
they represented fire hazards."'" The purpose of these and other related ordinances, the Board of
Supervisors announced, was to "drive [the Chinese] to other states...""" Two lawsuits, Barbierv.
Connolly and Soon Hlng v. Crowley, challenged the anti-night work provision, the first, as an
unreasonable infringement on the rights of anyone, no matter what his race, to labor and to acquire
property, the second, as asubterfuge for racial discrimination. Sustaining the ordinance against the
first challenge as astandard exercise of the poUce power, Justice Stephen J. Field distinguished in
the second case between the purposes and the prejudices of legislators and rejected evidence about



theirprejudices as improper forjudges to consider

"The motives ofthe legislators, considered as to the purposes they had in view, will always
be presumed to be to accomplish that which follows as the natural and reasonable effect of
their enactments. Their motives, considered as the moral inducements for their votes, will
vary with the different members of the legislative body. The diverse character of such
motives, and the impossibility ofpenetrating into the hearts ofmen and ascertaining the
truth, precludes all such inquiries as impracticable and futile. And in the present case, even
ifthe motives ofthe supervisors were as alleged, the ordinance would not be thereby
changed from alegitimate police regulation, unless in its enforcement it is made to operate
only against the class mentioned; and of this there isno pretense." '̂̂

The logic of Field sposition was that the judiciary would consider the intent of the legislators as
possibly probative, but. instead of seeking direct evidence ofintent, would deduce what motivated
them from objective facts. Moreover, intent by itself was insufficient to determine a decision.
Plaintiffs had to prove that the effect ofthe regulation was discriminatory in order to overturn a
regulation. This reasonable foreseeability" standard, so long established, is, ofcourse, particularly
pertinent to gerrymanders. Indeed, the very name "gerrymander" isbased on this usage. Itwas the
salamander-like shape ofacongressional district drawn when Elbridge Gerry was governor of
Massachusetts in 1812 that gave birth to the word. '̂̂ And those who looked at the districts drawn in
South Carolina and Mississippi during the 1870s and 80s. at the time of the first racial gerrymanders
in the history ofthe United States, were willing to conclude simply by observing the ethnic
percentages ofeach that they were adopted with a racially discriminatory intent*'*

Fourteen months after Soon Hing, the Court, in the third unanimous opinion of this trilogy,
issued its opinion in the more famous case of Yick Wo v. Hopkins. What apparently moved the
Court to decide this, but not the two previous cases, for the plaintiffs, was that the ordinance on its
face gave the Board ofSupervisors the power to discriminate between whites and Chinese in
granting licenses to laundries in wooden buildings, and that it was demonstrated that the power had
been used in precisely this fashion. Quoting from the Circuit Court opinion, which referred to "the
notorious public and municipal history of the times" and declared that the anti-Chinese purpose of
the ordinance "must be apparent to every citizen of San Francisco."*'* Justice Stanley Matthews
emphasized not only the fact that every Chinese applicant, but only one Caucasian, who applied for
the necessary license, was turned down, but also that the ordinance evidenced by its very terms a
discriminatory "necessary tendency." An elementary cross-classification table demonstrates
dramatically the overwhelming effect that so impressed the Court, making plain that the discretion
open to the Supervisors was employed in abiased manner. (See Table 12.) However necessary proof
ofeffect was to sustain a violation, evidence not available on the face of the ordinance was
obviously also important Otherwise, how did the Court distinguish between the impartial
"tendency" of the health and fire inspections and the "opportunities...of unequal and unjust
discrimination in their administration" ofthe Supervisors' possible condua?*"

(Table 12 about here.)



One soaring sentence in Matthews's opinion invited further litigation: "Though the law itself
be fair on its face, and impartial in appearance, yet. if it is applied and administered by public
authority with an evU eye and an unequal hand, so as practically to make unjust and illegal
discnminations between persons in similar circumstances, material to their rights, the denial of equal
justice is stiU within the prohibition of the constitution."^" This invitation was taken up by an
obscure black lawyer from GteenviUe. Mississippi. Cornelius J. Jones, who was simultaneously
trying to overturn the state's notorious 1890 "disfranchising" constitution by asking Congress to
unseat representatives elected under its voting provisions.^" Jones's African-American client. Henry
Williams, was convicted of murder before an all-white jury drawn from the voter roUs."^ Pointing
to the discretion granted to registrars to discriminate against blacks through the "understanding" and
other clauses, and quoting from newspaper reports of the debates at the constitutional convention,
whose delegates repeatedly avowed their racist purposes. Jones asked the Court to void Williams's
conviction and overturn the Mississippi constitution at the same time/^i Although the relevant state
constitutional provision was at least as suspicious on its face as the San Francisco laundry ordinance
thrown out in Yick Wo, and although the Mississippi Supreme Coun had. in acompanion case.'*^
admitted the racist intent of the convention. Jones had failed to demonstrate that blacks were actually
disfranchised by the constimtion.'*^ The Mississippi constitution and associated laws "do not on
their face discriminate between the races." intoned Justice Joseph McKenna disingenuously, "and it
has not been shown that their actual administration was evil; only that evil was possible under
them.'"*^

Although historians have sometimes treated Williams as amore positive endorsement ofthe
Mississippi Plan than it was. strictly construed.'*^ contemporary disfranchisers gave it amore

circumscribed reading, and feared its apparent implication that proof of aracially discriminatory
effect would invalidate southern electoral laws and administrative practices."*^ The legal threats
were particularly acute in Louisiana and Alabama, which adopted versions ofthe "grandfather
clause" to allow illiterate and propertyless whites to assume that they, but not blacks, would be able
to register to vote once the new constitutions went into effect"" Delegates to the Alabama
Constitutional Convention of 1901 were so openly racist, and the registrars' subsequent
discrimination was so flagrant."^ that black educator Booker T. Washington had no trouble secretly
raising and disbursing the money to finance alegal challenge."" Appending several speeches from
the Constitutional Convention debates to his briefs as direct evidence of intent, black lawyer Wilford
H. Smith demonstrated the requisite effect in two ways: First, the lead plaintiff, literate federal
courthouse jamtor Jackson W. Giles, and twelve other black Alabamians swore that they were
qualified to vote under the law. but had been denied registration solely because oftheir race.
Second. Smith presented extensive newspaper clippings on the comparative numbers ofblacks and
whites who registered under the new constitution in numerous localities around the state."^ Similar
suitswere filed in Louisiana and Virginia." '̂

Faced with compelling direct proof of intent, prima facie evidence in the terms of the
constitution, and both individual and coUective documentation of the racially discriminatory effects
of the law. U.S. District court Judge Thomas G. Jones, a former Alabama governor who had been a
delegate to the 1901 state Constitutional Convention, invoked the "political questions doctrine."""
While seeming to admit both intent and effect, "liberal" Supreme Court Justice OUver Wendall



Holmes, writing for asix-man majority, declared the courts unable to counter the power of astare
that was so adamant in passing and administering its laws in adiscriminatory fashion. Furthennore.
ifthe Court granted Giles's wish to throw out the whole scheme ofsuffrage regulations as
unconstitutional. Holmes continued, in asophomorically clever argument, under what provisions
could he then be registered?'*^^

Just as Holmes blatantly ignored both substantive and jurisdictional precedents, which the
dissenters in Giles v. Harris vigorously pointed out,"^ the Supreme Court adecade later utterly
ignored Giles. Asuit originally brought by Oklahoma Republicans who feared the loss of their black
supporters, and reluctantly supported by the national administration as part ofWilliam Howard
Taft ssuccessful effort to gain renomination as the Republican presidential candidate in 1912, and,
more avidly, by the just-organized NAACP, Guinn and Beal v. U.S. overturned a 1910 amendment
to the state constitution that aUowed illiterates to register to vote ifthey were descended from men
enfranchised before the passage of the Fifteenth Amendment."^ No direct evidence of intent or of
more general effects than the denial ofa few blacks' right to vote was presented, and Louisiana-bred
Chief Justice Edward Douglass White's opinion in this and acompanion case from Maryland did not
cite Yick Wo, Williams, or Doubtless recalling his "conservative" political faction's
opposition to the grandfather clause in the 1898 Louisiana constitutional convention,'*'̂ White ruled
similar clauses from Oklahoma and Maryland unconstitutional because the provisions revealed their
intent on their faces."*'* Apparently the states made no effort to provide any non-racial justifications
for the clauses.

Moving from objective intent and effect in Yick Wo, to effect alone in Williams, to political
questions in Giles, to objective intent and effect with an emphasis on the former in Gulnn, the turn of
the century Supreme Court followed aconfusing and contradictory path on occupational and voting
nghts. In their decisions in cases involving segregation and discrimination in public
accommodations and education, moreover, the Court's opinions on motives and impact became even
more tangled.

The Justices sometimes assumed that good faith and anondiscriminatory intent lay behind
challenged laws. Perhaps most notoriously, in Plessy v. Ferguson, Justice Henry Billings Brown
declared that "We consider the underlying fallacy of the plaintiffs argument to consist in the
assumption that the enforced separation of the two races stamps the colored race with abadge of
inferiority. Of course. Brown undercut his own argument by ending the paragraph in which those
words occurred with the assertion that "If one race be inferior to the other socially, the constitution
of the United States cannot put them upon the same plane.'"*" In his most famous dissent, the first
Justice John Marshall Harian scornfully answered Brown: "Every one knows that the statute in
question had its origin in ihc purpose, not so much to exclude white persons from railroad cars
occupied by blacks, as to exclude colored people from coaches occupied by or assigned to white
persons ... The thing to accomplish was, under the guise ofgiving equal accommodation for whites
and blacks, to compel the latter to keep to themselves while traveling in railroad passenger coaches.
No one would be so wanting in candor as to assert the contrary.'"*« It is instructive to note that
neither in the trial nor in the briefs for Plessy, the gen de couleur who challenged the Louisiana
railroad segregation statute, was there any discussion of what the legislators said about why they
passed the law."***



Three years later, when the Supreme Court considered the question of whether, in effect, it
would enforce the "equal" part olPlessy's "separate but equal," Harlan reversed course. The case.
Cumming v. Richmond County. Georgia,"*^ has several interesting parallels with the Gana litigation
and the decision mthe case represents an extreme against which to judge proposed criteria of intent
Augusta, Georgia had supported two high schools for whites and one for blacks for several years
before 1897. Faced with an overflowing black elementary school population, the Board of
Education in that year decided to close the black high school, which was, at the time, the only
publicly-supponed high school for African-Americans in the state, and to convert the building into
elementary classrooms and hire elementary teachers. Like the all-Anglo Los Angeles County Board
of Supervisors, the all-white Richmond County Board of Education responded to the resultant stoim
of minonty protest by holding apublic hearing at which the blacks respectftiUy presented their
gnevances, and, like their California counterparts, the white Georgians politely rejected minority
cnucisms. By the standards of nineteenth century equity law, refusing to provide amechanism for
the dissenters to voice their opposition might have damaged Richmond County's subsequent legal
case. By the standards of twentieth century public relations, not adding minority members to the
Boundary Commission would have been embarassing.

Augusta whites also asserted their good faith. It would have been "unwise and
unconscionable to keep up ahigh school for sixty pupils and turn away three hundred little [NJegroes
who were asking to be taught their alphabet and to read and write," the Board's lawyers announced.
At the same time that they played upon the judges' heartstrings, the lawyers tried to obscure the fact
that the school board could have shifted the money for black elementary schools from the much
larger ftmds for white schools, or that they could have used the 23% increase in state funds for
education for the year to continue the black high school. Likewise, Republican membeis of the
Boundary Commission claimed to have had only the welfare ofLatinos at heart in the 1981
redistricting, while Democrats avowed that at least they saved Hispanics from an even more raciaUy
retrogressive redistricting. And the Board ofSupervisors as a whole could have taken anumber of
actions to mitigate the effects ofpast discrimination, instead of perpetuating it

In adecision that no one has ever been able to explain satisfactorily, and that has long been
recognized as aterrible blot on his reputation. Justice Harlan ruled, for aunanimous Supreme Court,
in favor ofRichmond County. To sustain acontention ofdiscrimination under the Fourteenth
Amendment's Equal Protection Cause, Harlan announced, blacks had to demonstrate that the Boarxl
of Education had "proceeded in bad faith", that they had been motivated by "hostility to the colored
population because of their race", that using public funds to provide high schools for whites, but not
for blacks was "a clear and unmistakable disregard of rights secured by the supreme law of the
land.'""^ Cumming was no mere matter of degree, of white schools with better teachers, better
buildings, or more convenient locations than the black schools. Like Garza, Cumming was amatter
ofabsolute inequality—of no black high school, no minority supervisors. What more evidence than
this absolute distinction, this radicaUy disproportionate effect, could Harlan have asked for? Did he
really expect Board members to admit under oath that their sole or principal or even minor purpose
had been discriminatory? Surely asking for such evidence would have been unreasonable.

If this radical "racial hostility test" of intent must be met for plaintiffs to prevail, then the
Reconstruction Amendments would be reduced to acruel hoax. For whUe Justice Brown had merely



assumed nondiscrirainatory motives and impact, Harlan in Gumming had brushed aside apatently
discriminatory impact, fully evidenced in the record of the case, and placed such an onerous burden
ofproof on the blacks in the motive inquiry as to make it nearly impossible to bear. Ifa mere verbal
assertion ofgood faith sufficed to defeat an allegation ofdiscrimination, why would this passage
from the opening address to the Louisiana Constitutional Convention of1898 by its president, Emest
Kruttschnitt, not serve?

My fellow-delegates, let us not be misunderstood! Let us say to the large class ofthe people
ofLouisiana who will be disfranchised under any ofthe proposed Umitations ofthe suffrage,
that what we seek to do isundertaken ina spirit, not ofhostility to any particular men orset
ofmen, but in the belief that the State should see to the protection of the weaker classes;
should guard them against the machinations of those who would use them only to further
theirown base ends; should see to it that they are notallowed to harm themselves. We owe
it to the ignorant, we owe it to the weak, to protect them just as we would protect alittle
child and prevent it from injuring itself with sharp-edged tools placed in its hands.'̂

V. C. The Twisting Course of Intent and Effect from 19S4 to 1986

MPlessy disingenuously assumed abeneficent intent and anondiscriminatory effect, and
Gumming ignored impact and demanded proofofan unequivocably malevolent motive. Brown v.
School Board ofTopeka^^ in 1954 held, as it were, that ifone could demonstrate that school
segregation had deleterious consequences for African-American children, then the reasons for
adopting that policy were either irrelevant orpresumed to be invidious. In fact, as Harlan had
pointed out in his Plessy dissent, everyone knew that white southerners' motives in segregating
blacks were discriminatory,'̂ and, as the brief for Plessy had argued, segregation might have been
overturned purely because it made an arbitrary distinction, dividing passengers or schoolchildren
along racial lines, rather than along lines of willingness to pay or mental ability."* '̂ Brown might
therefore have rested on intent or substantive due process, rather than effect grounds. Nonetheless,
after 1954, acts that segregated people by race were taciUy understood to have amalign intent.

This realignment"*^* of the law with common sense reached voting rights in the keystone case
of Gomillion v. Lighrfoot in 1960. '̂ Despite massive continued discrimination against black
registrants in the black umversity town ofTuskeegee, African-American voting registration had
steadily risen and threatened to surpass white registration. To prevent any blacks from being elected,
alocal act of the Alabama legislature in 1957 snipped the previously square boundaries of the city of
Tuskeegee into "an uncouth twenty-eight-sided figure," which had the "effect" of removing from the
city's boundaries "aU save four or five of its 400 Negro voters while not removing asingle white
voter or resident.'"*^ Faced with aFourteenth and Fifteenth Amendment challenge, the city offered
no non-racial justification for its action, merely claiming an absolute right to regulate its own
political affairs." '̂ Reaching beyond the justiciability issue that he began by terming "the sole
question" before the Court, Justice Felix Frankfurter deduced that an "unlawful end" had motivated
Tuskeegee officials. He based his deduction on the "unconstitutional result." which he thought was
evidenced partly by demographic statistics and partly by abefore-and-after map that made the
gerrymander obvious,"" In abrief opinion. Justice Charles Whitaker concurred on the grounds that



the state's "purpose" was to segregate black from white voters, and that under Brown, such a
segregative purpose violated the Founeenth Amendment."" Whether read as an effect case or an
intent case,"^ Gomillion employed only objective evidence.

Courts took two roads out ofTuskeegee. The pure effect road led through Baker v. Corr""
and Reynolds v. to all of the apportionment cases and at least to the neighborhood of the
"political gerrymandering" case ofDavis v. Bandemer '̂ In these cases, plaintiffs were not
required to show any desires on the part of. say. mral legislators to discriminate against the urban or
suburban population of their states in apportionment. The fact of numerical inequality of
representation was. by itself, necessary and sufficient to demonstrate aviolation of equal
protection."" The second road was full of sharp curves and repeated switchbacks, and judges
careened from effect to intent in efforts to avoid what they perceived as various slippery slopes on
both sides, before finally slowing as the path flattened and straightened.

In United States v. O'Brien*^^ and Palmer v. Thompson,*^ majorities of the Supreme Court
looked over the precipice of intent and swerved towards an absolute effect standard. O'Brien
challenged his conviction for burning his selective service card on the grounds that Congress had
been motivated by adesire to suppress dissent when it amended the selective service law in 1965 to
prohibit the mutilation of draft cards." '̂ Although the sparse comments on the amendment on the
floor of Congress and in the House and Senate reports buttressed O'Brien's contention. Chief Justice
Earl Wanen rejected the antiwar student's First Amendment defense. Requiring men to possess
draft cards. Warren concluded for an 8-1 majority, was the most narrowly drawn means of
administering the selective service system, which was incident to the wannaking power. Possession
precluded muulation. And since Congress clearly had the power to enact the amendment, its motive
was irrelevant. The effect of the law may have been to remove one dramatic way of protesting,
and it presumably had no impact at all on supporters of the Vietnam War. but Warren neglected
disproportionate impact entirely.

The Palmer case arose from the closing of all publicly-owned swimming pools by the city of
Jackson. Mississippi, in the face of federal court-ordered integration."^^ Contending that courts
would have difficulty determining motivation, especially the "sole" or "dominant" motivation ofa
group of legislators, that an injunction would be futile, because alegislature could merely repass the
regulation without an incriminating motive, and that judicial inquiry into legislative motives would
overstep proper separation of powers bounds. Justice Hugo Black, speaking for abare 5^ majority,
unequivocally rejected the notion that an equal protection violation could rest solely on intent"^

Dissenting judges and commentators raked Justice Black's Palmer opinion, although they
largely ignored parallel arguments in O'Brien. In astatement that was nearly four times as long as
Black smajority opinion, and which in form ressembled an opinion of the court, more than adissent.
Justice Byron White declared that previous cases contained an "invidious purpose or motive"
standard. His detailed examination of "the circumstances surrounding this action and the absence of
other credible reasons for the closings" convinced White that Jackson's motive was to stop
integration in public services, amotive that he apparently considered unconstitutional per se.*^

Professor Paul Brest answered Black's difficulty, futility, and impropriety points more
directly."^ While weighing motives might be hard, it is unnecessary. Brest contended, to determine
the sole or dominant reason for action, because an illicit motive, even if comparatively unimportant.



might tip the balance toward action - for instance, by moving apivotal member or group in a
legislative body." '̂ Nor is direct evidence of intent necessary, for, here as elsewhere in the law,
circumstantial evidence, such as the sequence ofevents that led to the decision, the terms of the
regulation themselves, or the placement of election district lines, often gives aclear enough
indication of motivation, as itdid in Gomillion.*^ As for futility, itwould be acredulous court,
indeed, that would wipe from its memory aprior ruling of illicit motivation when considering a
reenacted law. Finally, every invalidation by acourt ofalaw or administrative practice intrudes
on legislative or administrative powers, often in the pursuit of individual constitutional rights. Why
is itmore of an imposition to question the motive for adecision than to upset the decision itselfT*™

A week before Palmer, five justices, among them four members of thePalmeranti-
motivation majority.*"'' had joined an opinion by White in Whitcomb v. Chavis.*^^ Upholding
multimember legislative districts in Indiana against charges that they were racially discriminatory.
White began his criticism of the District Court opinion, which had reached the opposite result, by
asserting that the Reconstruction Amendments protected against "purposeful devices to further racial
discrimination."*"" Noting that the plaintiffs had made no effort to prove aracially discriminatory
purpose in this case, contending that blacks registered and voted freely, and concluding that black
candidates lost in party-line voting when the Democratic ticket on which they were nominated in
Indianapolis was defeated. Justice White found no evidence of discriminatory purposes and plentiful
signs of other reasons for the less than proportional representadon of African-Americans in the
Hoosier State's legislature.*'* How those who joined both the Palmer and Whitcomb majorides
reconciled their stances is unclear.

Two years later, Jusdce White wrote the opinion, this time for aunanimous court, that
overturned amultimember legislative districting scheme in Dallas and San Antonio, Texas under
challenge as racially discriminatory by black and Mexican-American plaintiffs.*'̂ What
distinguished White v. Regester from Whitcomb v. Chavis was not direct evidence of intent, or even
aclear statement of the necessity to prove intent, but the presence of "enhancing factors" -ahistory
of official and unofficial racial discrimination, language barriers to Spanish speakers, majority vote
and numbered place requirements, and alack of access to aslating group.*'« The "totality of the
circumstances. Justice White announced, proved that members of minority groups "had less
opportunity than did other residents in the district to participate in the political piucesses and to elect
legislators of their choice" in multimember districts in Texas.*" White was later reduced to a
formula by the Fifth Circuit Court ofAppeals in Zimmer v. McKeithen.*''*.

Five years and three new justices after Palmer, the Supreme Coun adopted an intent
standard -but relied primarily on effect evidence to assess motivation.*" Under the Equal Protection
Cause, said Justice White for a7-2 majority in Washington v. Davis, "a law claimed to be racially
discriminatory must ultimately be traced to aracially discriminatory purpose."**® It would not be
unconstitutional solely because it has aracially disproportionate impacL"**' Otherwise - this was the
slippery slope on the effect side -all sorts of tax, welfare, regulatory, and other policies that bore
more heavily on members of one race than of another would be drawn into question.**^ Nonetheless,
'•an invidious discriminatory purpose may often be inferred from the totality of the relevantfacts,
including the fact, if it is true, that the law bears more heavily on one race than another."**' Lest it
be thought that the blurring of the concepts of motive and impact was careless or inadvertent. Justice



John Paul Stevens"s concurrence underscored the point that intent could be proven by indirect
evidence: "Frequendy the most probative evidence of intent will be objective evidence of what
actually happened rather than evidence describing the subjective state of mind of the actor. For
normally the actor is presumed to have intended the natural consequences of his deeds....My point in
making this observation is to suggest that the line between discriminatory purpose and
discriminatory impact is not nearly as bright, and perhaps not as critical, as the reader of the Court's
opinion might assume."

Ayear after Washington v. Davis, Justice Lewis PoweU outlined some of the ways to prove
purpose, drawing heavily on Brest's critique of Palmer.*'̂ Aracially disproportionate impact "may
provide an important starting point" for the inquii7 into motive.^® Once plaintiffs showed that race
was "a motivating factor" -it was unnecessary to demonstrate that it was "dominant" or "primary" -
the burden of proof switched to the defendants to prove that "the same decision would have resulted
even had the impermissible purpose not been considered." '̂ In addition to impact, intent could be
deduced from "the historical background of the decision." the sequence of events that led up to it.
especiaUy whether there were departures from normal procedures, the legislative or administrative
history, and statements from officials.'*®*

Asex discrimination challenge to the Massachusetts veterans' preference for state
employment elicited the last major doctrinal discussion of intent from the Supreme Court during the
19705."®' The concept of discriminatory purpose, announced Justice Potter Stewart's opinion of the
court, means that the decisionmaker...seIected orreaffirmed a particular course ofaction atleast in
part because of.' not merely 'in spite of.' its adverse effects upon an identifiable group.""'*' Exactly
how this criterion applied to alegislature, which is not aunitary decisionmaker. Stewart did not
explore. Like Powell and Stevens before him. Justice Stewart rejected the necessity of proving
intent by direct statements: Proof of discriminatory intent must necessarily usually rely on objective
factors.""" And as in Yick Wo, the Court seemed most moved by facts that can be encapsulated
easily in a 2 X2 table, such as Table 13. Both the majority and Justices Stevens and White in a
concurring opinion seemed to rest their opinions in this "intent case" largely on the bottom left cell
of the table. The fact that nearly half the males were non-veterans and that they got hired by the
stategovernment approximately proportionately was a clear indication to seven members of the
Supreme Court that the veterans' preference was not a mere subterfuge for sex discrimination.""
(The District and Appeals Courts had focused on the contrast between the two columns. No matter
thata minority of men were disadvantaged— 98% of women were!)""

(Table 13 about here.)

The intent standard stumbled into the arena ofvoting rights in 1980 ina confused setof
opinions in City ofMobile v. Boldenf^ Three justices (Burger. Powell, and Rehnquist) signed onto
Justice Stewart's plurality opinion, which ruled that intent was the proper standard, even ifa
fundamental right such as voting were at stake, that only individual, not group voting rights were
protected under the Fourteenth Amendment, and that the evidence that had convinced District Court
Judge Virgil Pittman and the Fifth Circuit Court of Appeals was insufficient to prove intent."'® Four
other justices (White, Blackmun. Marshall, and Brennan) believed that the evidence in Bolden had



proved a discriminatory intent, although Blackmun agreed with Mobile that Judge Pittman's single-
member district remedy was too extreme.'"® Justice Stevens sided with Mobile on the grounds that
the evidence had not proved a discriminatory impact, which he, Marshall, and Brennanbelieved to
be the properstandard."''

Justice Stewart's plurality opinion was subjected to perhaps the most vociferous protest of
any Supreme Court civil rights opinion since Brown. According to Prof. Avi Soifer, Stewart
required an "overwhelming demonstration of the most blatant form ofdiscriminatory motive....proof
far stronger than the standard ofcausation generally used in the common law....proof akin to that
required ina criminal context...a smoking gun.""* Civil rights lawyer Frank Parker believed that
Stewart had rejected the "foreseeability standard" and had "implied that circumstantial evidence of
discriminatory purpose would not suffice to prove discriminatory intenL'"*" Similar glosses on
Stewart's opinion fueled the struggle over the renewal of the Voting Rights Act in 1981- 82.'®' Was
Balden soextreme? Did it establish, unequivocably, not only an"intent" standard, but one that
required direct, notobjective or circumstantial evidence?"' In short, what was Balden's intent?

One consideration that undercuts this extreme reading is that Stewart began by interpreting
Cuinn and Gomlllion as "purpose" cases, despite the fact that, as shown above, no direa evidence of
intent was presented in either case."^ Asecond is that he recognized the potential relevance of
discriminatory impact, merely stating that impact "alone cannot be decisive ... of discriminatory
purpose. '' Athird is that the plaintiffs had not contended that the at-large system of the Mobile
city government had been established with adiscriminatory purpose, and they had not pointed to
particular officials and particular events that had maintained itfor adiscriminatory purpose. Stewart
specifically reserved the question of discriminatory maintenance, and did not rule out the possibility
thatobjective evidence might besufficient to prove it.'®*

The difficulty with Stewart's opinion was not that itembraced adirect intent criterion, but
that itestablished no standard at all."" Ignoring Justice White's "totality ofthe circumstances""® or
"totality of the relevant facts""" phrases, Stewart considered four factors, which he rejected as
"sufficient proof of discriminatory purpose one by one, without discussing whether they might be
adequate ifweighed together, or specifying what son of additional evidence might tip the scales in
the plaintiffs' direction. The fact that no black had ever been elected to the Mobile City
Commission, ifconsidered "alone," was only evidence of normal political defeat. Proof of racial
discrimination in municipal employment and public services was, by itself, only a "tenuous and
circumstantial" indication ofthe invalidity of the electoral system. The history of past official racial
discrimination in Mobile, unless specifically related to the establishment ormaintenance ofthe
Commission, was only "of limited help" in the purpose inquiry. The numbered place and majority
vote requirements disadvantaged any minority, but did not prove an intent to discriminate against
blacks specifically."*

The cynical interpretation ofStewart's opinion, especiaUy inlight ofthe trenchant criticisms
in the dissents of Justices White and Marshall, was that aresult-oriented anti-civil rights faction on
the Supreme Court would set standards that were as difficult as possible for minority litigants to
meet and would then captiously reject whatever evidence was offered."" The more optimistic gloss
was that all the plurality required was greater specificity and care in argument According to this
view, the relations of general trends toparticular decisions that established or maintained the



electoral systems in question had to be demonstrated explicitly, and either direct or circumstantial
evidence of the racially discriminatory intent of such acts was acceptable. TTiis sort of careful
ypothesis testing of causal explanations was just what political historians, particularly historians of

southern polmcs mthe mneteenth and twentieth centuries, had been doing for years. When Bolden
^d the cornpanion school board case in Mobile were argued before the district court on remand in
1981. the plainuffs brought in histonans as expert witnesses and concentrated on motivation. '̂" Once
again they prevailed, and this time. Judge Pittman's new decisions. Ml of lessons on Reconstruction
and Progressive Era" history, were not overturned on appeal.^"

Besides the Bolden remand's empirical proof that it was possible to establish the intent of
the onginal framers of an aged electoral scheme in acourt. 1982 brought two other relevant events.
First, macase in which the evidence seemed almost indistinguishable from that in the original
Bolden case ,but where lower court judges had phrased their decisions in intent, rather than effect
terms, a6-3 majonty of the U.S. Supreme Court ruled that the at-large system for electing county
commissioners in Burke County. Georgia, had been maintained for raciaUy discriminatory
reasons. Jomed in the majority by Bolden dissenters Brennan and Marshall, as weU as by Chief
Jusuce Burger, who had been part of the plurality in Bolden, Justice Blackmun, who had concurred
with the outcome in Bolden because of the remedy ordered, and Justice O'Connor, who had replaced
Stewart, Justice White triumphantly led the retreat from Mobile back to Dallas and San Antonio.
Pointedly not citing Feeney, White catalogued aseries of factors that, he asserted, proved aracial
intent mthis rural black-majority county: raciaUy polarized voting and no black candidate ever
elected; past official discriminaUon in education and voting regulations, which inhibited blacks'
current registration and political participation; exclusion from Democratic party posts until 1976;
property qualifications for some offices; hiring discrimination in the county government; the
unresponsiveness of the County government to the particularized concerns of Afncan-Americans;
blacks depressed socioeconomic status; the refusal of representatives to the state legislature, who by
tradition controlled local legislation, to introduce biUs requiring single-member districts; the large
geographical size of Burke County; and the majority vote and numbered post requirements for
election.''^

The second event was the debate over and amendrnent of section two of the Voting Rights
Act, which made clear, contrary to the plurality opinion in Bolden, that Congress meant to aUow
plaintiffs in voting rights cases to prevail if they demonstrated either intent or effect '̂* According to
the Senate Judiciary Committee's report on the bill, aplaintiff who chooses to prove intent under the
amended section two may rely on "direct or indirect circumstantial evidence, including the normal
inferences to be drawn from the foreseeability of defendant's actions...Paraphrasing White v.
Regester and Zimmer v. McKeithen, the report also outlined nine factors which might be relevant to
proving acase of discriminatory ^ect, only two of which -acandidate slating process from which
minorities were excluded, and racial appeals in campaigns -were not considered by Justice White in
Lodge as indicators ofintent}^^ The conjunction within two days of the publication of the Lodge
opinion and the passage of the amended Voting Rights Act made clear that itmatters less whether
the standard in voting rights cases is referred to as "intent" or "ejfect" than what sorts ofevidence
are counted asprobative andhow they areweighed}^"'



The patchwork of intent and effect discussions inother Supreme Court decisions of the
1980s formed a crazy quilt whose doctrinal pattern was strikingly irregular.''* In 1981, for instance,
the same four justices who had formed the plurality in joined in another plurality opinion in
Michael M., acase in which California's statutory rape law was challenged on two grounds; first,
that its effect was to discriminate against males, and second, that its adoption inthe nineteenth
cenmry was tainted by now-outmoded sexual stereotypes ofyoung women.'" But whereas in
Bolden, Rehnquist, Stewart, Burger, and Powell had demanded proof of intent, in Michael M., they
returned to the intent-irrelevant view of O'Brien and Palmer v. Thompson\ An "impermissible
motive, Rehnquist intoned, would not void an "otherwise constitutional statute."'̂ Yet four years
later, this time for a imammous court, Rehnquist rejected aprovision of the 1901 Alabama
Constitution that disfranchised people convicted of various petty or more serious crimes largely on
the ground that it would not have been adopted "but for" araciaUy discriminatory motive.'̂ ' This
time, motive was not only relevant, but the presence of a"permissible motive," the state
constitutional convention's desire to disfranchise poor whites, did not "trump" its racially
discriminatory motive.'^

In the mid-decade's most important voting rights case, Thornburg v. Gingles, Justice
Brennan ignored intent altogether in tossing out certain districts adopted in the 1981 North Carolina
legislative reapportionment.'̂ The 1982 amendments to the Voting Rights Act rendered effect
evidence sufficient, and three of the nine "Senate Report factors" seemed to Brennan more important
than the others; minority electoral success, compacmess. and cohesion.'̂ * AppaienUy satisfied to
have three points to tick off, lower court judges often considered intent evidence, but the Supreme
Court did not, at least in the voting rights area, provide further guidance on the proper intent criteria.

V. D. Nine Intent Factors and Their Rationales in Voting Rights Cases

The nine White-Zimmer factors, numbered and codified in the 1982 Senate Report, and
narrowed to three main points in Justice Brennan's Gingles opinion, set out clearly what crourts
should focus on when determining whether the effect of an electoral regulation is illegal. But what
factors should typically be taken into account in an intent inquiry, and what the rationale for each is
has not been explained systematically. Judicial opinions, logic, and my own and others' experiences
in normal scholarship and in testimony in voting rights cases suggest that nine elements ought to be
taken into accoimL

Underlying every historical explanation is an implicit or explicit model of human behavior,
atheory, often inchoate, of how people typicaUy act in certain kinds of situations. Sometimes based
on empirical generalizations, sometimes, on rough analogies, sometimes, on common sense, these
frameworks should not mechanically determine conclusions—if they do, why bother about the
evidence? But they do establish baselines of initial plausibility for different possible interpretations,
and the thinner the available evidence in any instance, the more determinative of conclusions the
theory is likely to be. Three examples drawn from the voting rights area illustrate, respectively, the
systematic, commonsensical, and analogical foundations of models. At-large elections have
repeatedly been found to disadvantage political or racial minorities.'̂ Politicians who desire
election or reelection care quite alot about electoral laws and changes in them.'" In the first



instance in American history in which alarge number of members of an ethnic minority were able to
vote, during the post-Civil War era in the Deep South, politicos immediately demonstrated both the
willingness and the ability to gerrymander district lines in order to crack, stack, and pack African-
American voters.^"

Judges, as well as historians, have frequenUy made such models important parts of their
reasoning. In Feeney, for instance. Justice Stewart stressed that both federal and state governments
had long given military veterans special hiring privileges, which implied that there was nothing
special about Massachusetts actions, no unusual animus against women that needed to be
explained. ^ In his plurality opinion in Bolden, Stewart claimed—ignoring the mass of contrary
scholarly findings, even in one of the works he cited!—that an at-large system of elections "was
universally heralded not many years ago as apraiseworthy and progressive reform of corrupt
municipal govemmenn"^® In Day/is v. Bandemer, Justice White drew on the common understanding
that "whenever alegislature redistricts. those responsible for the legislation will know the likely
political composition of the new districts and will have aprediction as to whether aparticular district
is asafe one for aDemocratic or Republican candidate or is acompetitive district that either
candidate might win."^^ The "suspect classification" doctrine reflects judges' empirical
generalization that laws that treat people of different races differently are likely to have been
motivated by racial prejudice.'^'

Whatever their validity in particular instances, such generalizations are significant because
they provide keys to what one can expect that political actors know and foresee, and because they
affect the degree of skepticism with which analysts approach each possible explanation. Ifone
expects politicians never to be interested in reelection or to be ignorant ofhow to draw district lines
or other electoral arrangements to their enemies' or allies' disadvantage, one might accept at face
value statements of civic virtue in reapportionment or be genuinely surprised when electoral systems
had the effect of disadvantaging minorities. Because of their background importance in shaping
reasoning, psychological or sociological models ought to be adopted self-consciously, and they
ought to be based on the best available empirical evidence. There is no easier way to construct a
biased law office history" than to begin with one's conclusions, basing them on little more than
unexamined individual experiences and values.

The second factor is the historical context, especially the sequence ofevents, which is
important for what it reveals about the general attitudes and interests ofdecisionmakers. In the
remand portion ofthe Mobile cases, for instance, the plaintiffs demonstrated that the at-large
election systems for the Mobile city government and school board originated not in 1911 or 1919, as
everyone had assumed at the time of the first Bolden case, but in the 1870s. a time ofviolent racial
turmoil, when the vast majority of blacks were still able to vote, and when they had been appointed
and elected to offices in Mobile. The fact that white Democratic primaries for the city government
were held on a ward basis from 1872 to 1906, while general elections, at which blacks could vote,
were at-large, offered further evidence that those who shaped electoral laws at the time were fully
aware ofthe racially discriminatory consequences of their actions."^ Obviously. Mobile
decisionmakers knew that the voters preferred ward elections, and they designed elections to let
whites settle their battles first in segregated primaries, and then solidly confront blacks in an
electoral structure guaranteed to disadvantage minorities.



Hunter w. Underwood chaUenged asuffrage provision, section 182, ofthe 1901 Alabama
constitution, which had been formed by aconvention whose chief purpose, openly and widely
advertised, was to disfranchise as many blacks as possible.^^^ Acontention that any of the suffrage
provisions was free of the white supremacist zeal that animated that convention was too incredible
even for the defendants, who merely argued that the convention delegates wished to disfranchise
poor whites, too.^^ US. v. Dallas County involved an at-large election scheme for acounty
government that had been passed in 1901 between the time that the disfranchising convention was
authorized and that it met.^" White politicians from Dallas county, the county seat of which is
Selma, were among the leaders in the 1901 constitudonal convention, and the same motives, the
plaintiffs successfully stressed, lay behind the county at-large election provision.

In Taylor v. Haywood County, Tennessee, it was held to be significant that the county
switched to an at-large mode of electing its road commission at its initial opportunity after the
election of the first black ever to sit on that board."« In Carza, the 1959 redistricting. coming just
after the closest elecUon for supervisor in the postwar era"' and the only one in which aHispanic
candidate launched amajor campaign and taking place just before new census data would be
available, raises corisiderable suspicion. Furthermore, the continued northward, but rarely eastward
extension of the Third Supervisorial District in the face of Hispanic protests and political activism in
1971 and 1981 makes clear that the ethnic and political consequences of the redistiictings were
foreseen by all participants."* Any local or state election laws enacted shonly after the invalidation
of laws such as the white primary."' during the turmoil after the Brown decision.^ aserious contest
by asignificant minority candidate.^ '̂ the passage of the Voting Rights Act.^ '̂ or coterminous with a
minority voter registration campaign or aracially charged election^* should come into court bearing
a heavy motivational burden.

The third factor should be the text or provisions of the law or regulation, or, in the case of
alleged racial gerrymandering, the pattern of the lines, compared to ethnic geography. The law at
issue in US. v. Dallas County, for instance, tacked the at-large scheme on in an illogical and
syntactically clumsy way at the end of asection that had clearly established award system.^^ This
fact raised the suspicion that the method of election was alast-minute thought, an insurance scheme
to preserve white supremacy in case the constitutional convention did not go as planned, or the
courts invalidated the resulting constitudon. '̂ The addition of some, but not other misdemeanors to
the list of felonies for which men were disfranchised by section 182 of the 1901 Alabama
constitution was taken to be an indication of racially discriminatory intent by the Supreme Court in
Hunter v. Underwood, especially since one of the misdemeanors appended was miscegenation."* a
racist "crime" for which white men were never convicted in the South. Numbered post, majority
vote. anti-"single shot.""' and staggered terms provisions of at-large election systems are indicators
of motivation because all are well understood to disadvantage minorities. Similarly, secret ballot
acts that denied illiterates any assistance, at the time of widespread illiteracy, especially among
African-Americans, broadcast their purpose.^^ The "uncouth 28-sided figure" was enough to
convince the Supreme Court in Gomilllon, and the East Los Angeles WaU between the First and
Third Supervisorial Districts supports the same inference of ethnicaUy discriminatory desires."'

The fourth variety of evidence is basic demographic facts. Arising and/or concentrated
minority population, unusually populous or geographically spread out districts, which magnify the



disadvantages of representatives of relatively impecunious groups, and populations whose depressed
educational and economic levels reflect the vestiges of past racial and ethnic discrimination are all
facts that politicians can be expected to observe, and that, therefore, should be assumed to affect
their design of electoral structures. Literate adult male blacks, for example, constituted 78% of one
of the four single-member residency districts detailed in the 1901 Alabama law at issue in U.S. v.
Dallas County, as weU as slight majorities of two other districts."" Had courts ordered the literacy
test in the 1901 Alabama constitution to be fairly administered, therefore. African-Americans would
almost certainly have been able to elect at least one commissioner in DaUas county under award
system. No one. of course, doubted that politics in Selma in 1901 was raciaUy polarized, or that
whites considered black political power threatening. Plaintiffs argued that these facts and the
hypothesized outcome under single-member districts strengthened the case that the at-Iarge system
was adopted with aracially discriminatory intent."' The demographic infonnation and discussion
that comprise such alarge proportion of the redistricting files in Los Angeles county, especially in
1981. show unmistakably that all participants were aware of the unequaled size of the districts and
the ethmc facts of the county's life, and that they took these into account in drawing lines between
supervisorial districts."^

Two basic political facts, the number of minority candidates elected and the approximate
extent of racial polarization among voters, also must be assumed to condition the expectations of
officials who frame or maintain electoral arrangements. Blacks and their white allies dominated
offices in the Alabama Black Belt during Reconstruction. Although little direct evidence survives
about the reasons for moves to substitute appointive for elective local governments in Dallas and
other counties, historians have never doubted that racially discriminatory purposes underiay such
laws. That ail of the officers appointed were white—a c"amaticaUy disproportionate racial
effect is. of course, what primarily convinced historians of the racist intent of the provisions. In a
1978 Sumter County. South Carolina referendum on whether to switch from at-large to single-
member districts for the county commission, anewspaper advertisement arranged by the incumbent
white commissioners touted the easier election ofminority-favored candidates as one ofthe
advantages" ofsingle-member districts, and (for anyone who missed the racial cue once) as one of

the disadvantages of the at-large system. The one black among the seven Sumter County
commissioners was not informed of the meeting that authorized the advertisement.^^ In
Chattanooga. Tennessee during the 1970s and 80s. only one black candidate for the city commission
attracted asubstantial white crossover vote—a fact evident even without statistical analyses of
voting, since he was the only black in that one-third black city to win. It is logical to assume that
projections from such past experience conditioned opinions about the consequences of changing to a
single-member district system during areferendum on the subject in 1988. voting in which was. as
usual, racially polarized. Similarly, in Los Angeles, everyone who dealt with county government
knew that no supervisor was Hispanic in the postwar era. and there was awidespread understanding
that, given aviable and otherwise attractive choice. Hispanics usually preferred Hispanic candidates,
but Anglos did not."*

Asixth factor is the background ofkey decisionmakere. because itmay reflect on their
motives in particular instances. The principal framer ofsection 182 of the 1901 Alabama
constitution. John Fielding Bums, was aplanter and longtime magistrate in then-80%-black Dallas



county, who presided over acourt where most defendants were black."' Bums's experiences reduce
the plausibility of the argument of the defendants that the section was aimed principally at poor
whites."* James NunneUee. who introduced the Dallas County Commission bill into the State Senate
in 1901, was the editor of the Selma Times. In 1895, he had written:

The Times is one ofthose papers that docs not believe it is any harm to rob or
appropriate the vote of an illiterate Negro. We do not believe they ought ever to
have had the privilege of voting. This right was given or forced upon them, and the
white people by the bayonette [j/c], and the first law ofnature, self preservation,
gives us the right to do anything to keep our race and civilization from being wiped
off the face of the earth."'

Although their sentiments were no doubt agood deal tamer than Nunnellee's, the key roles
ofRon Smith and Allan Hoffenblum in campaigns against prominent minority politicians undercut
argumerits that they were sincerely concerned only to create districts where blacks or Hispanics
would have a fair chance to elect candidates of their choice.""

Like their backgrounds, other actions of decisionmakers may be indirect indicators oftheir
general attitudes toward minority groups. There are two broad classes of such indicators -process
indexes and output indexes. The former includes everything from imposing voting restrictions such
as poll taxes or literacy tests to holding hearings and appointing minority representatives to
decisionmaking bodies. Alegislature that restricted the suffrage in amanner that disproportionately
affected members of minority groups, or that won office from such an electorate, may well have been
motivated by the same bias when it designed an electoral structure. Thus. Justice Rehnquist's
quotation in Hunter v. Underwood of parts of the white supremacist opening speech of John B.
Knox, the president of the 1901 Alabama Constitutional Convention, and his references to other
discriminatory actions of that convention were pertinent to the motives of the convention in adopting
section 182."'

Similarly, the purportedly beneficent objects of an official body that does not provide
minonty group members with aforum to express their views, or that only creates an appearance of
listening, are suspect. No Los Angeles county supervisorial redistricting plan adopted since 1953 has
been unveUed before the meeting at which it was voted upon. No one outside the inner circles of
power has been apprised of the proposed boundaries in time to comment meaningfully.
Furthermore, the appointment of minority Boundary Commission members in 1981 and the opening
of Commission meetings to presentations by CFR were, as shown above,mere shams. The
minority Boundary Commissioners were either servants of the supervisors or political ingenues, and
none was included in the Commission's private negotiations. The CFR plan was never considered
senously by either RepubUcans or Democrats on the Board, or by their representatives on the
Commission. It was not that Hispanic groups' opinions were honesdy weighed and rejected -an
exercise of discretion characteristic of legislative bodies, and one that would have removed at least
some of the bad feeling from and part of the legal underpinning of aredistricting challenge. Instead,
the Board acted to defuse hostility and potential protest by creating the counterfeit of afair and open
process, by seeming responsive without actually being responsive.

The terra responsiveness" is more typically applied to output measures, such as gauges of
equality of services. If ghettoes or barrios have unpavcd streets, no sewers, parks and schools badly



in disrepair, inadequate police, fire, and medical services, few appointments to boards and
commissions, etc.. while Anglo areas enjoy excellent public benefits, then one suspects that eleaoral
structures designed or maintained by the same government may be deUberately discriminatory.s«J
But responsiveness is often difficult to determine precisely, for two reasons: first, records are often
not available by race or ethnicity or for areas that correspond closely to ethnically distinct districts;
and. second, measures of different services may give different results. However accurate or
unequivocal the measures, responsiveness is not the same as representation, but only an indirect
indicator of it. Mussolini made the trains run on time, but dispensed with elections To make an
intent case hinge on responsiveness, as the Fifth Circuit Court of Appeals did in Lodge v. Buxton.'̂
IS to substitute one's judgment of what government ought to be doing for the voters' right to selea
candidates of their own choice.

Statements by important participants, which are referred to as "smoking gun" evidence if
they are-sufficiently incriminating, are difficult to come by and must be interpreted with due caution
and skepncism. but may. in some cases, be significant It is certainly too strong to say that they
constitute 'no test of intent at all."'" The only direct evidence of the intent of the ffamer of section
182. or of other delegates to the 1901 Alabama ConsUtutional Convention, is anewspaper interview
with John F. Bums, in which he stated his belief that the wife-beating provision of the section alone
would disfranchise 60% of the adult male blacks in the state.'" The chief sponsor ofa1962
Mississippi law requinng all cities with amayor-council form of government to adopt at-Iarge
elections urged its passage in order "to maintain our southern way of life."'̂

But statements from participants may be misleading because people may distort the
expression of their intentions in four ways. First, they may simply forget, or say they forget, why
they acted. The most common single response by protagonists, sometimes prompted by their
counsel, in the depositions in the Garza case was "1 don't recall."'" Second, people may have, or say
they have, several motives for acting, and they may retrospectively weigh one son of intention
differently than they actually did when they acted. When discussing why he opposed the
Hoffenblum plan in 1981. Supervisor Edelman stressed ethnic factors: when remembering his
actions in 1989. he emphasized partisan reasons.'̂ ' Third.,people may try to appear to be lambs,
when they are actuaUy wolves. The repeated attribution to themselves of the most civic-minded.
selfless motives by people whose actions belie their words is one of the delights of Garza for the
inveterate ironist. Fourth, sometimes sheep perversely wish to seem to be wolves, or at least they
hide abad motive behind aworse one. When they passed poll taxes, literacy or property tests, and
white primary laws around the turn of the nineteenth century in the South, upper-class white
Democratic disfranchisers often concealed their desire to rid the electorate of poorer whites.
especraUy Republicans and Populists, behind acloud of racist rhetoric. To be sure, their principal
aim was to exclude most African-Americans from the polls, but they hoped simultaneously to
eliminate all partisan and class opponents—objectives that they rarely paraded.'""' Since
sophisticated and weU-counseled politicians such as those in Los Angeles are unlikely to litter the
area with smoldering guns, the absence of smoke should not be taken to imply that no infraction has
been committed.

State policies and formal and informal institutional rules constitute the ninth and last general
category of relevance. If every city or county in aparticular state has exactly the same electoral



structure, it is difficult to argue that one locality adopted that structure for adifferent purpose than
the rest did. Ifthere is no variation, in other words, there is no variation to be explained."' On the
other hand, ifthere are diverse electoral setups from place to place, then one may possibly have been
chosen for racially discriminatory reasons."^ Formal rules, such as the necessity to obtain four votes
to adopt aredistricting plan in Los Angeles county, and informal rules, such as legislative deference
to local Democratic delegations in South Carolina in 1967, also help to shape explanations. In the
former case, the existence of the four-vote rule implies that one should discount much of the pro-
Hispanic rhetoric of supervisors and their operatives in 1981 as mere posturing, because everyone
realized that the final plan adopted would have to satisfy incumbents of both political parties."' The
tradition oflegislative deference in South Carolina suggests that one can concentrate on the intent of
the local legislative delegation, ignoring that of other legislators, which makes the problem more
tractable."*

V.E. Hypothesis-Testing, Counterfactuals, and Standards for
Determining the Existence ofRacially Discriminatory Motives

When historians attempt to explain some event, they implicitly or expliciUy choose between
two or more possible explanations on the basis of the extant evidence, relevant theory, and analogies.
To say that racial or sex discrimination motivated an action is to say that discrimination caused the
action, in some sense, and that other suggested or possible rauonales did not cause it, or were less
important, or at least do not wholly exclude invidious discrimination as acause. Explanations
cannot be assessed independently, but only in relation to other explanations. To appraise the
evidence for aracially discriminatory motive, arrayed under some or all of the nine rubrics discussed
above, then, one must also examine the cases for other possible motives. How is this to be done, and
what weight must be attached to a"bad" motive for it to be sufficiently important to be illegal, or,
conversely, how powerful an influence does a"good" motive have to be to wash away possible stlins
of abad one? Answers to these questions offered by courts and commentators have been either
indeterminate or unsatisfactory.

One clear, but clearly wrong answer limits agovernment's actions only by the inventiveness
of its lawyers. "It will be next to impossible," remarks John Hart Ely. "for acourt responsibly to
conclude that adecision was affected by an unconstitutional motivation whenever it is possible to
articulate aplausible legitimate explanation for the action taken.""' Applying this principle, Ely
would have upheld the North Carolina literacy test passed in 1900. Yet no historian who has
examined the passage of that provision has ever doubted that it was adopted for aracially
discriminatory purpose."* Depending on what different judges considered "plausible" or
legitimate,' such astandard would either ratify nearly every action or provide no guidance at all.

Justice Brown in Plessy impliciUy accepted the argument that mandatory segregation on railroads
was amere incidental regulation, which lacked any discriminatory intent, while the first Justice
Harlan swallowed the Augusta school board's line that by closing the only black public high school
in the city, it was merely trying to save money and take better care of black elementary school
students.'" Astandard that might fail to rule out disfranchisement, segregation, and racially unequal
exclusion from public services cannot be acceptable.



By asimilar argument, it is unreasonable to approve just any rationale first offered in debate
or reports at the time of adoption of the statute or regulation. Proponents of school segregation fiom
the 1840s on claimed that blacks learned in adifferent manner than whites did. and that segregation
was therefore beneficial for chndren of both races."' Others contended, often plausibly, that racial
separation would inhibit violence."' Accepted at face value, these are unquestionably legitimate
governmental ends. It foUows immediately that if acourt is serious about considering intent, it must
pursue the quest beyond simple assertions of beneficent or neutral purposes, even if these we're made
before the filings of lawsuits. To aUow some motive, however worthy, to excuse another motive,
however harmful, without further attempts to weigh their importance is to abandon afair and honest
search for mtent, and to countenance policies that nearly everyone would now condemn.

Two phrases in leading opinions of the Supreme Court reflect somewhat different notions of
causality, and in idealized cases, may lead to different decisions. In Arlington Heights, Justice
PoweU remarked that once discriminatory purpose had been shown to be "a motivating factor." the
burden shifted to the agency to prove "that the same decision would have resulted even had the
impermissible purpose not been considered.- '̂" In other words, it had to disprove the hypothesis that
afavorable disposition toward racial discrimination was anecessary condition of its action. The
formula in Justice Stewart's opinion in Feeney not only swaps the burden of proof, but. somewhat
surprisingly, may be more favorable to those alleging racial discriminatioa "Discriminatory
purpose." according to Justice Stewart, "implies that the decisionmaker... selected or reaffirmed a
particular course of action at least in part 'because of.' not merely 'in spite of.' its adverse effects
upon an identifiable group.""'

Ahypothetical illustration will illuminate facets of these criteria and the roles they might
play in more realistic situations, and it will make some sense out of the concept of institutional
intent."2 Suppose that alegislature consists of five robots, whose agenda is set by some fair
procedure, such as randomizing the order in which proposals are voted on. and who pass laws by
simple majority rule with abstention prohibited. Because they are robots, we know the legislators'
true preferences, the information each has. and the decisionmaking procedure each goes through.
Suppose that the legislature has selected an electoral law, and that we trying to determine whether it
acted with a racially discriminatory intent.

Consider seven cases:

1. Three robots voted for the law solely on the grounds of race. In this example, racial
feelmgs clearly caused the outcome, and to acourt with any sort of causal intent standard, it would
not matter what the other two robots did. or why they did it. This is an easy case, so long as we do
not adopt the Ely rule.

2. The most important reason that three robots favored the law was their discriminatory
racial preferences, but other views that they had pointed in the same direction. This transgresses the
Feeney test, but not Arlington Heights, because, as Ihave set up the example, the robots would have
made the same decision even ifrace had not been taken into account The counterfactual here
(assume that race was not aconsideration) seems misleading, because we know that race was the
pnmary reason for acting. It follows that alegislature that fails the Arlington Heights test is
unquestionably guilty of discrimination, but that the actions of alegislature that passes that test may
still have been motivated by adiscriminatory intent. If intent is the proper criterion, then Arlington



Heights is a decisive test inonly one direction.
The reason for this is that Arlington Heights treats hypotheses assymetrically. It is tree, in

diis example, that the law would have been adopted even if race had not been taken into account, but
It IS also tree that if the other factors had not been considered, but race had been, the law would also
have been enacted. The "but for" test requires anecessary condition. The example suggests that
race need be at most asufficient condition in order to sausfy intuitive notions of intent If it is
appropriate to array the facts of any particular case in a2X2table, such as Tables 12 and 13. this
example indicates the necessity of taking into account aU fourceUs of the table, rather than focusing
on only one of them.

3. Four robots split evenly, purely on nonracial grounds, but the fifth votes for the law either
solely or principally out of racist principles, and would probably not have done so had race not been
aconsideration. This is an infraction under Feeney. and the example is consonant with infonnal
understandings of causality. After all. aracial motive was decisive. Whether the instance passes
Arlington Heights or not depends on which side gets the benefit of the doubt in the counterfactual
thought experiment. It also seems ironic that Arlington Heights might rule the legislature guilty in
this instance, in which only one robot was moved by racial feelings, while it would sustain the three
racially-motivated robots incase two, above.

4. This is the same as case three, except that the fifth robot cannot weigh all of her
preferences against each other simultaneously (as we have been implicitly assuming so far) but
makes her decision "lexicographically." That is. she first considers the aspect of the law thai is most
important to her. and tests it by her values and the information at hand. If that decision produces a
tie. she goes on to what for her is the second most imponant feature, and so on. until she can make a
clear choice, at which point she stops. For instance, she may believe that the most significant facet
of an at-large elections scheme is that it produces acitywide viewpoint in each councilperson. which
she may favor, but that this is balanced by the fact that such cosmopolitan political figures may be
too distant from their constituents to respond to their needs. She then turns to another aspect of the
system, hoping eventually to be swayed.

Suppose that race is only the tenth most important consideration about the law for the fifth
robot, but that It is the first one that is decisive for her. Then it was. indeed, aracist opinion that
caused her to cast her vote for the law. and. since she was pivotal, it was her action that caused the
egislature to aa. Again, this would be an infringement according to the Feeney test, but it would

also unequivocally breach Arlington Heights, even though race was quite aminor consideration,
which only one of the robots took into accounL As the impact of racial concerns becomes more and
more attenuated, the examples approach closer and closer to "for want of anaU. the shoe was
lost...." yams, but the situations do seem tree to the letter, at least, ofArlington Heights and Feeney.

5. The law passes by amajority of four robots, and not more than one of them acts for a
raciaUy discriminatory motive, or unanimously, and not more than two are so infected. This is an
infringement under Feeney. because the majority acts "in part because of racism, but is not under
Arlington Heights, since amajority for the law would have formed regaidless of racial
considerauons. In practice, since one would rarely know enough about the motives of the three-
legislator majority to discount race entirely. Arlington Heights would also probably invalidate this



6. The robots are programmed in such amanner that race cannot be distinguished from
some other factor or factors, and that complex of factors causes amajority or apivotal member to
vote for the election scheme. For instance, non-minority incumbents desire to protect their
reelection chances, they know that at-Iarge elections disadvantage minority candidates, who might
threaten their political careers, and they adopt or maintain at-Iarge elections. Suppose further that in
this instance, racial and non-racial considerations cannot be separated from each other by any
evidentiary test, because there is no minority incumbent, or at least she is not pivotal in the coalition
for at-large elections, and the means chosen to protect incumbents necessarily reduce the opportunity
of minority voters to elect candidates of their choice. This example violates the constitution under
both Feeney'% "in pan because of test, and Arlingtotx Heights's "but for" criterion, since no set of
motives that excludes race can result in the passage of the law."' The iUustration also begins to
point to potential difficulties indealing with mixed motives.

In certain instances, intertwined motives may be unraveled through the use of
counterfactuals. For example, suppose that in 1965, the Los Angeles County Board of Supervisors
could have accomplished the goal of equalizing population by ameans that did not disadvantage
Hispanics. Suppose, instead, the Board chose ameans to population equality that reduced the
Hispanic proportion in the Third District, instead of increasing it. Then the two motives may be
separated, for the Board did not have to dilute the Hispanic vote in order to achieve population
equality."^ The "reasonably avaUable alternatives" argument,'" which gains power when it can be
shown that the governmental body considered certain alternatives, is just ameans of disentangling
motives by employing coimterfactuals.

7. Three robots either do not realize that the law wiU hurt minorities, or they know it, but go
ahead for other reasons entirely. This law would withstand an attack tmder any of the proposed
intent criteria, and represents the situation that sophisticated defendants usually claim to have been
the case. The example spotlights the importance in intent cases of foreseeability and foresight, as
well as the necessity ofevaluating hypotheses about other potential motives.

These idealized examples suggest, first, that adisposition to disadvantage voters because of
their race should be at most asufficient, rather than anecessary condition, in order for a rule to be
invalidated. Second, not every legislator, or even every legislator who is amember of the majority
that passes the law need have been tainted by aracial concern, but only apivotal member or group of
them. Third, to determine sufficiency among pivotal legislators, aU explanations, not just aracial
hypothesis, must be examined. Fourth, racial and other considerations may be so intertwined as to
make it impossible to examine them separately. In such instances, the decision rule must be to treat
race plus the associated conditions as if they were asingle racial concern. Otherwise, the possibility
of finding aviolation is eliminated by assumption. Fifth, since people often have mixed motives,
and since we nearly always lack full information on legislators' preferences, decision processes, and
knowledge, their motives in realistic situations wiU be more difficult to evaluate.

While Feeney's causal terminology best states the ideal standard, in practice surviving
evidence will usually be fragmentary, and no one fact will be determinative by itself. As a
consequence, amore systematic version of the "totality of the circumstances" or "totality of the
relevant facts" approaches of White v. Register and Washington v. Davis, such as that offered in



section V.D., above, will be unavoidable. The key question, therefore, should not be "If all possible
evidence relevant to the decisionmakers' motives were available, would we conclude that racial
feelings were sufficient to have caused the passage of the law?" but, instead. "Given the surviving
evidence, is the hypothesis that racial dispositions were sufficient to have caused the passage of the
law bettersupported than alternative hypotheses are?"

V.F. Falsifying Competing Hypotheses

Evidence on the hypothesis ofracially discriminatory intent has been reviewed above in
section V.D. But for ahistorical explanation to be acceptable, it must not only be shown to be
plausible. It must be demonstrated to be better warranted than other analyses. especiaUy those that
contradict it. in whole or in part. As afinal demonstration of the workabdity of the multi-factor
intent approach and of the feasibility of proof of intent in general, we must evaluate competing
hypotheses explicitly.

Rather than put on afull-scale intent case themselves, the defendants in Garza, in essence,
posed three fragmentary, contradictory hypotheses about the county government's motives in
reapportionment through their criticisms of MALDEF's arguments. The first might be termed the
civic virtue hypothesis, with acorollary about the constraints inherent in legal requirements. The
second stressed good will toward minorities. The third admitted that partisan, ideological, and
personal self-interest shaped the lines between supervisorial districts, but contended that Latinos
were inadvertently disadvantaged.

Qaims by campaign consultants and former supervisorial deputies that they were motivated
in reapportionment only by asense of civic responsibility, or that they cared less for the political
welfare of the supervisors whom they represented than for that of millions of anonymous members
of minority groups are not credible. Common sense, the history of anti-minority gerrymandering in
California and elsewhere, and modem political theory, which begins with the assumption that
politicians consult their self- interest first.'*^ all undermine such claims.

The effect of their actions casts further doubt on the contention that all they wanted was "to
do anoble and good thing."5" District lines proposed by Ron Smith and AUan Hoffenblum. with the
assistance of Joseph Shumate, protected their Republican sponsors by ridding their districts of areas
that had voted against them in previous elections, especially those that were heavily populated by
African-Americans and Latinos.'" As the testimony ofdemographers in the Garza case
demonstrated, it would have been quite possible to draw adistrict in 1980 that contained amuch
higher percentage of Hispanics than either the Smith or Hoffenblum plans did. but no one.
Democratic orRepublican, attempted to do so.

Democrats claimed to be responsive to minority concerns, but repulsed all efforts to raise the
number of Hispanics in Edmund Edelman's Third Supervisorial District in 1981. Edelman made
much of his friendliness toward Hispanics and the fact that, as CFR asked, he opposed the
Hoffenblum plan. But Edelman never took CFR's own plan seriously, even though CFR leaders
nghtly considered it amoderate compromise, he never negotiated with CFR. and his final proposal
barely changed the status quo, which CFR had worked for months to overturn.'" Furthermore, in
reapportionments from 1959 through 1971. Edelman's predecessor. Ernest Debs, had added large



numbers of Anglos, butvery few Hispanics to hisdistrict. '̂*'
The historical context also counts against the civic virtue and minority concern theses.

Ideologically committed Republicans had. in 1981. just taken over the Board in araciaUy-tinged
campaign. Aggressive and temporarily unified, they wanted to guarantee their shaky new-found
supremacy in apredominantly Democratic county in which members of minority groups
overwhelmingly identified with the Democrats. By contrast, the Democrats stolidly resisted.
refusing to compromise. In the partisan trench warfare, members of minority groups were cast into
no man's land.

The defendants argued that CFR should have abandoned its own compromise proposal in
1981 and Joined the Republicans in suppon of the Smith Plan, possibly pressuring Edelman to accept
adistrict with avery slight Hispanic population majority. Consequently, they asserted, the
Hispanics themselves were responsible for the continuation of the division of Hispanic voters
between the First and Third Districts. But in 1981. Smith and Hoffenblum were so unconcerned
with conciliating CFR that they did not even inform them that it was the Smith Plan, not the
Hoffenblum Plan, that they really favored, and instead of trying to negotiate with CFR leaders, they
heatedly denounced them-which took off any pressure that Edelman might have felt to bend to
CFR sdemands. In fact, both Republican plans, by reducing the Hispanic percentage in the district
with the fastest-growing Hispanic population, Schabarum's. was unattractive to Hispanics, and the
four-vote rule prevented its adoption anyway, since Edelman and Hahn had no reason to accept a
plan that made their partisan opponents more secure. Far from showing that the Republicans acted
with good will, this counterfactual merely displays their heavy-handed and inept attempt to conscript
Hispamcs in their partisan war, their unwillingness to offer Hispanics awinnable district, even at the
expense ofthe Democrats, and their desire to reduce the opportunity for Hispanics to influence
politics in any seatcurrently held by a Republican.

Other actions ofthe same people likewise belie their statements about their motives. Both
Smith and Hoffenblum had directed extremely rough campaigns against prominent minority
politicians, and after 1981, along with Shumate, they spearheaded the Sebastiani Initiative, astate
reapportionment proposal that would have sharply reduced the number of black and Hispanic
officeholders.'"

Although legal rules did affect the outcome of redistricting. they did not prevent the
supervisors or their allies from constructing alocal governmental system that would have made it
easier for Latino voters to elect candidates oftheir choice. No state law set the number of
supervisors for the county, and. as Latino activists, ablue ribbon commission, and all of the
supervisors recognized from at least 1970 on, expansion of the number of seats on the Board would
have greatly increased the possibility of minority representation.'" According to the state election
code, the Board may reapportion itself at any time within one year of ageneral election, and it did so
three times in the 1950s and twice in the 1960s. Although overall population growth in the 1970s
was spread relatively evenly across the districts, that was not the case during the 1980s,'" and the
supervisors, who had authorized the establishment of asophisticated demographic estimate unit, had
the information on population inequalities and ethnic imbalance at hand. Why, in the face of
massive, uneven growth, did the supervisors not take steps to equalize the districts during the 1980s?
Why, if any of them really wanted to facilitate minority representation or even to undercut legal



challenges, did they not propose to redraw lines before the Garza case was filed?
Neither the state election code's guidelines for redistricting, which emphasize geography,

cohesiveness. and community of interests, nor the local criteria, which stress preserving traditional
boundaries and not splitting cities, are legally binding, and aU have been sacrificed in the past to the
greater goals of incumbent or ideological advantage. '̂̂ County Chaner provisions that have been
held to require four-vote majorities to adopt aredistricting plan and maintenance ofeach
supervisor's residence in his new district may not have been correctly interpreted, and, in any case,
would aUow incumbents to draw districts more favorable to minorities. This last point is supported
by the coimterfactual scenario concerning what the Democrats would have done in 1981 had they
won all three seats that were up for election in 1980, athought experiment whose realism was
validated by the seeming willingness of the supervisors to sacrifice the splenetic Pete Schabanim in
December, 1989. '̂̂ Any suggestion that the Board has been constrained by the national
constitutional requirement of "one person, one vote" wiU not survive aperusal ofTable 5.

If the first two apologias fit the facts so poorly that they cannot be taken seriously, what of
the third, the unintended consequences thesis? This view implies either that the effect of the line
drawing on Hispanics was not reasonably foreseeable or was unforeseen: or, even if foreseen, it was
not areason for adopting the policy, but merely aside effect Neither contention squares with the
facts in this case.

That theory, common sense, and historical experience discredit contentions that politicians
who design electoral structures do not understand the consequences of what they are doing,
especially when these structures disadvantage minorities, does not need to be expounded at length
agam in this paper. But it is the pattern of the boundary lines that most convincingly undermines the
inadvertency thesis. The best way to visualize the series of institutional decisions at issue in Garza
IS to imagine asplit-screen movie showing, on one side, the demographic spread of the Hispanic
core dunng the 1960s, 1970s, and 1980s, when it grew primarily in an easterly direction out the San
Gabriel Valley and established asatellite population concentration in and around the city of San
Fernando. On the other side of the screen would be amovie of the geographic extension of the Third
Supervisorial District from 1959 to 1981, an expansion in almost completely the opposite diroction-
-north and west, away from East Los Angeles, into the Anglo suburbs. Similar patterns in school
segregation cases have led courts to infer discriminatory motivation. If, over aperiod of time
schools were located in places that maximized the degree to which they were racially segregated, the
Supreme Court decided in Keyes v. Denver, then it is proper to assume that discrimination was '
intended, and that remedies to repair the past violation are appropriate. '̂® The Denver school board
and the Los Angeles Board of Supervisors had available numerous choices that would have reduced
segregation, in the first instance, and reduced the division of the Hispanic vote, in the second That
they instead made decisions that increased segregation and maintained the fragmentation of the
Hispanic community supports the inference that they meant to do so.

To contend that ethnicity was amere incidental consideration to the 1981 redistricters would
be ludicrous. Democrats and Republicans, county computer programmers and Rose Institute
mapmakers, CFR and Joseph Shumate aU used ethnic data at the precinct, neighborhood, and city
levels. No plan was complete without its ethnic tally, and charges of packing, stacking, or cracking
the Latino population constantly flew back and forth."' The consequences for Hispanics of every



Table 1: Packing, Stacking, and Cracking
Districts in SouthCarolina and Mississippi, 1867-1893

Years Districts

Panel A-1: % of Population BlackBy District,
South Carolina

1867-73 59.9 68.4 58.3 46.7
1873-75* 60.6 69.6 59.0 46.1
.1875-83 59.6 64.5 51.6 51.1 67.5
1885-93 ** 63.0 52.3 56.9 57.1 56.6 81.7

Panel A-2; % of State's Population in Each District,
South Carolina

1867-73 24.5 26.0 24.8 24.7
1873-75* 24.2 25.3 26.8 23.8
1875-83 19.6 18.8 20.2 21.8 19.6
1885-93 20.1 14.2 13.7 12.6 12.6 13.4 13.3

Panel B- 1: % of Population Black By District,
Mississippi

1869-73 47.9 49.0 52.9 63.3 58.2
1873-77 21.9 56.1 59.4 57.1 56.4 54.4
1877-83 45.0 52.5 40.9 52.0 52.0 77.5
1885-94 49.2 53.7 80.4 53.8 51.6 52.6 64.5

Panel B-2: % of State's Population in Each District,
Mississippi

1869-73 17.7 16.1 18.7 26.9 20.5
1873-77 16.3 17.8 16.1 17.6 15.2 17.1
1877-83 20.8 15.5 15.2 15.4 15.9 17.2
1885-93 12.3 14.9 11.5 17.3 17.0 11.1 15.9

* Also one at-Iarge district.
** Figure unavailable because county lines crossed.



Table 2: Party and Race of Congressmen in South Carolina and
Mississippi, 1868-86

Panel A: South Carolina

Panel B: Mississippi

Year Took

Office
Republicans

White Black

1868 4 0

1869 3 1

1871 1 3

1873 1 4

1875 3 2

1877 0 3

1879 0 0

1881 1 1

1883 1 0

1885 0 1

Democrats (All White)

Year Took

Office
Republicans

White Black

Democrats (Ail White)

1869 5 0

1871 5 0

1873 4 1

1875 2 1

1877 0 0

1879 0 0

1881 0 1

1883 1 0

1885 0 0
(1 Greenback)



Table 3: Los Angeles County Supervisorial Tenure, 1945-89

District Supervisor

William A. Smith

Herbert C. Legg
Frank G. Bonelli

Peter F. Schabarum

Leonard J. Roach

Kenneth Hahn

John Anson Ford

Ernest E. Debs

Edmimd Edelman

Raymond V. Darby
Burton W. Chace

James A. Hayes
Yvonne B. Burke

Deane Dana

Roger W. Jessup
Warren M. Dom

Baxter Ward

Michael Antonovich

Overall Average

Years Served

Dec.5, 1938 - Dec. 4, 1950
Dec. 4. 1950 - March 27. 1958 (died)
June 10,1958- Feb. 14, 1972 (died)
March 6,1972 - present

Jan. 9, 1945-Dec. 1, 1952
Dec. 1,1952 - present

Dec. 3,1934 - Dec. 1.1958(resigned)
Dec. 1. 1958 - Dec. 1,1974 (resigned)
Dec. 1,1974 - present

Dec. 4, 1944 - March 5, 1953 (died)
March20, 1953 - Aug. 22, 1972 (died)
Aug. 31, 1972 - June 5, 1978 (resigned)

June 14, 1978- Dec. 1,1980 (defeated)
Dec. 1,1980 - present

Dec. 5, 1932 - Dec. 3, 1956
Dec. 3, 1956 - Dec. 1, 1972 (defeated)
Dec. 1, 1972 - Dec. 1, 1980(defeated)
Dec. 1, 1980 - present

14 years



Table 4: Incumbency Advantage on the Los Angeles County Board of
Supervisors: Percentages ofthe Vote Received by First

and Second-Place Finishers, 1970-88

Year, Month

1970 June

1972 June

1972 November

1974 June

1974 November

1976 June

District Candidate Percent

3 Debs (I) 58

Rutledge 16

1 Bonelli (I) 72

Ruggles 28

1 Schabarum (I) 50

Campbell 20

2 Hahn (I) 85

Taylor 15

4 Hayes 36

Braude 22

5 Dom (I) 47

Ward 46

4 Hayes (I) 57

Braude 43

5 Ward 45

Dom (D 55

1 Schabarum (I) 71

Ruggles 20

3 Edelman 33

Ferraro 26

3 Edelman 57

Ferraro 43

2 Hahn (I) 81

Taylor 7

4 Hayes (I) 59

Gallagher 13

5 Ward (I) 62

Rudell 22



1978 June

1980 June

1980 June

1980 November

1982 June

1984 June

1986 June

1988 June

Schabarum (I)
Donaldson

Edelman (1)
Molina

Hahn(I)
Taylor

Burice (I)
Dana

Antonovich

Ward (I)

Dana

Burice (I)

Antonovich

Ward a)

Schabarum (I)
Dunn

Edelman (I)
Munoz

Harm (I)
Bracey

Dana (I)
Pope

Antonovich (I)
Woodlock

Schabarum (1)

Edelman (I)
Venus de Milo

Hahn (I)
Smith

Dana (I)
Drobraan

Antonovich (I)
Wanl



1988 November

Average Margin
Average Margin
Average Percentage of Vote

Incumbents

Open Seats
Incumbents



Table 5: Percentages of Los Angeles Population in Each Supervisorial
District, Before and After Each Reapportionment, 1950-81.*

Year % of Population in District
1 2 3 4 5

1953 28.4 13.3 10.7 24.8 22.8
...

... reapportionment. 1953
1953 22.0 18.1 18.1 21.8 19.9
1955 22.6 17.4 17.0 21.8 21.0

...
... reapportionment. 1955

1956 23.6 17.0 16.2 21.9 21.2
1958 24.4 16.5 15.3 21.7 22.1

... ... reapportionment. 1959
1959 25.1 16.4 18.4 18.2 21.9
1962 26.7 15.6 17.2 18.2 22.3

... ... reapportionment. 1963
1965 26.4 17.1 18.3 17.3 20.9

... ... reapportionment. 1965
1966 21.6 18.3 20.3 18.1 21.7
1968 21.7 17.9 20.5 18.1 21.8
1970 22.0 17.6 19.4 18.1 22.9

... ... reapportionment. 1971
1971 20.0 20.0 20.0 20.0 20.0
1975 20.4 19.1 19.7 20.3 20.5
1980 20.3 19.0 21.1 19.3 20.2
... ... reapportionment. 1981

1981 20.0 20.0 20.0 20.0 20.0
1985 20.8 19.8 20.4 18.9 20.1
1989 21.3 19.9 21.0 18.0 19.8

Bates numbers forsources of population estimates

1953*1 102382 1'102382

102296

102365

103688

102296

102269

102207

102161

1953*2
1955

1956

1958

1959

1962

1965

102139

102128

101376

101807

102051

100215

103018-103019
Los Angeles Times

June 5, 1990, at A27.



District

District

Table 6: Ethnic Percentages in Supervisorial Districts
(using 1971 Boundaries),

1970,1980, and 1985

Percent White Percent Latino

Percent Black Percent Asian & Other

Table 7: PercentChange in Latino Percentage by Supervisoral District

District 1970-80 1970-85



Table 8: City and Community Gains Under Three Major Plans

District Smith

Alhambra

Monterey Park
San Gabriel

East San Gabriel*

Eagle Rock*

Santa Monica

Compton
Venice*

Huntington Park
Pico Rivera

Hoffenbium

San Gabriel

East San Gabriel*

Artesia

Paramount

Bellflower

Compton

Huntington Park
South Gate

Walnut Park*

Hancock Park*

ParkLaBrea*

Hollywood (part)*
West Los Angeles (part)*

Pico Rivera

San Femando

Pacoima

Alhambra

Monterey Park
San Gabriel

Paramount

Montebello

Compton

Long Beach (part)*

Huntington Park

San Femando

Pacoima

Lake View Terrace*

Pico-Union*
Sylmar*
North Hollywood (part)*



District Smith

Culver City
Downey
La Mirada

Lynwood
South Gate

Malibu

Pacific Palisades*

Los Feliz*

Van Nuys (pan)*
Sherman Oaks (pan)*

* not a separate incorporated area.

Hojfenblum

Culver City

Hawthorne

Lawndale

Hidden Hills*

Bel Air*

Mar Vista*

Westchester*

Lennox*

Alondra*

Westlake Village*
Agoura*
Calabasas*

Santa Monica Mountains*

Los Feliz*

Sun Valley*
Mission Hills*

Sepulveda*
Eagle Rock*
Atwater*



Table 9: Cities and Communities Lost Under Three Plans

District Smith

Huntington Park
Pico Rivera

South Gate

Downey
La Mirada

Culver City
Lynwood
Westchester (part)*

Monterey Park
Eagle Rock*
Los Feliz*

Van Nuys (pan)*
Sherman Oaks (pan)*

Hojfenblum

Huntington Park
Pico Rivera

South Gate

Walnut Park*

Culver City

Westchester (pan)*
Hawthorne

Lawndale

Mar Vista*

Barnes City*
Lennox*

Alondra*

Downtown*

Westlake*

Wholesale*

Central*

University*
Santa Barbara*

Eagle Rock*
Los Feliz*

Bel Air*

Park La Brea

Hancock Park*

Huntington Park

La Mirada

Arcadia

Bradbury
Claremont

Glendora

La Verne

Monrovia

San Dimas

Temple City

Pico Union*

Monterey Park

Van Nuys*
Sherman Oaks*

Bel Air*



District Smith

Santa Monica

Compton
Venice*

Malibu

Pacific Palisades*

San Gabriel

Alhambra

East San Gabriel*

Hoffenblum

Sun Valley*
Mission Hills*

Sepulveda*
West Los Angeles* (part)
Hollywood (part)*
Atwater* (pan)*
Downtown (part)*
Westlake (part)*
Wholesale (part)*
Central (part)*
University (part)*
Santa Barbara (part)*

Compton

Anesia

BeUflower

Paramount

San Gabriel

East San Gabriel*

San Femando

Pacoima

Westlake Village*
Agoura*
Calabasas*

Santa Monica Mountains

Sepulveda*

Arleta*

Beverly Glen*
Century City*
Panorama City*
Studio City*
MontebeUo

Paramount

Carson (part)*
Long Beach (part)*
Unspecified Los Angeles (part)*

San Gabriel

Alhambra

San Femando

Unspecified Los Angeles (part)



Table 10: The Potential Influence ofMinorities: Percentages of
Each District's Population Comprisedof African-Americans

and Hispano-Americans, 1968-81 *

Year or Plan

District 1971 1980 1981

Smith Hof. Final

Panel A: Hispanics

1 22.2 36.2 34.7 31.3 36.2
2 14.0 24.9 20.6 25.7 26.4
3 31.6 42.4 50.2 50.2 41.8
4 12.1 16.4 17.6 15.5 16.5
5 11.7 16.9 15.0 15.4 16.9

Panel B: Blacks

1 1.7 3.1 3.7 3.3 3.1
2 40.5 44.7 46.7 46.2 42.9
3 1.4 2.8 4.6 3.4 2.6
4 7.0 9.7 5.2 5.4 9.7
5 3.6 5.0 3.1 4.8 5.0

• m figures in these columns represent the percentage of each district's population that is Hispanic
or black. For instance, 18% of the 1st District's population was Spanish-sumamed in 1968. 6.1% of
the Second s was, etc. Sources and definitions for the table are the same as those for Table 10.

Sources:

1971: Report, March 1972, Regional Planning Dept., Bates No. 101669-101686.
1980 and 1981 Fmal: Memo from James Mize to Supervisors, SepL 25, 1981, Bates No. 100182.
Note that the 1980 percentages are for the districts as drawn in 1981, not 1971.
1981 Smith and Hoffenblum Plans: Boimdary Commission Final Report, Bates No. 1213-1215



Table 11; Packing and Cracking Minorities: Percentages of the County's Total
Aft-ican-Americans and Hispano-Americans in Each District, 1968-81'

Year or Plan

District 1971 1980 1981

Smith Hof.

Pane! A: Hispanics

1 24.2 26.4 25.1 22.7 26.3
2 15.4 18.2 14.9 18.6 19.2
3 34.6 31.0 36.3 36.4 30.3
4 13.2 12.0 12.7 11.2 12.0
5 12.6 12.4 10.9 11.2 12.3

Panel B: Blacks

*This table adds to 100% down columns. For instance, in the first column, the entries mean that
30% ofall the Spanish-sumamed people in Los Angeles County lived in District 1.9.3% ofthem
lived in District 2. and so on. Itdoes not mean that 30% ofthe people in District 1in 1968 had
Spanish surnames.



Table 12: Laundry License Approval and Race of
Ownership in San Francisco, 1880's

Race of Laundry Operator

License Granted
Decisions Not Granted

Chinese

Source: Yick Wo v. Hopkins, 6S.Cl 1064. 1066 (1886)

Other

Table 13: Sex, Veteran Status andAppointment to Public
Employment in Massachusetts, 1963-1973,

Status

Male Female

Vet 54% , 2%

Non-Vet 46% 98%

Source: Personnel Administrator v. Feeney, 442 US 256 at
27(1979).
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Lessonsfor the Second, in MINORITY VOTE DILUTION (C. Davidson, ed. 1984) at 32.
J. WOODBURN, AMERICAN POLITICS: POLITICAL PARTIES AND PARTY
PROBLEMS IN THE UNITED STATES (1906) at 275, quoted in P. Argersinger, The Value
ofthe Vote: Political Representation in the Gilded Age, 76 JOURNAL OF AMERICAN
HISTORY at 66 (1989).



Quoted in. Political Participation of Mexican Americans in California, REPORT OF THE
CALIFORNIA STATE ADVISORY COMMITTEE TO THE U.S. COMMISSION ON
CIVE- RIGHTS (1971) at 8-9, 23.

Alatorre deposition transcript, at 24-27, 45-46, 51-52.
For an excellent summary ofthe political science literature on Mexican-American politics,
see F. Garcia et al.. Politics: Introduction, inTHE MEXICAN AMERICAN EXPERIENCE
(R. De LaGarza, ed., 1985) at 185-200.

The Rose Institute, Facts and Figures onCalifornia's Latino Voters, 1988, Bates n 107473-
107496, at 107477. Documents collected for this case were often stamped with sequential
numbers, referred to as "Bates numbers" in the records ofthe case. I have adopted that
convention here.

R. Santillan, Introduction, THE HISPANIC COMMUNITY AND REDISTRICTING,
(Santillan, ed., 1981) at 4-5.

Heslop deposition transcript, at 137, 227-8; similarly, see W. Zelman, in Symposium:
Reapportionment 6 CHICANO L. REV. 34at54 (1983).
R. Johnson, in Symposium: Reapportionment, 6 CHICANO L. REV 34, at 60 (1983). It is
instructive to note that Johnson implicitly assumed that ail Republican officeholders would
be Anglos.

B. Cain, inSymposium: Reapportionment, 6 CHICANO L. REV. 34, at40(1983).
Cited in C. Navarro, AReport on California Redistricting and Representationfor the Los
Angeles Chicano Community, (in Santillan, supra, note 36), Table 3, at 142.
The 1980 U.S. Census estimated the proportion ofthe Spanish origin population below
voting age at38.6%. See L. Estrada, Demographic Characteristics ofLatinos, 6 CHICANO
L. REV. 9,15 at note 36 (1983).

The Rose Institute, The Demographics ofCalifornia's Latinos: Maps and Statistics, Bates #
107629.

Edelman deposition transcript at 161-62,165-66; Turner deposition transcript, at 79,241-42,
378; Smith deposition transcript, at 186; Hoffenblura deposition transcript, at 243-44; Neri
deposition transcript, at 121; Fitch deposition transcript, al 69, 172-73,186-87; Fonda-
Bonardi deposition transcript, at 79; Bannister deposition transcript, at 97,100; Quevedo
deposition transcript, at 41-42; Murdoch deposition transcript, at 75; Walters deposition
transcript, at 82; Heslop deposition transcript, at 310; Shumate deposition transcript, at341.
Edelman deposition transcript, at 161-62; Dana deposition transcript, at 327; Fukai
deposition transcript, at 78-79, 95.
E.g., Shumate deposition transcript, at 86-88; Hoffenbaum deposition transcript, at 243-44;
Miguel Garcia deposition transcript, at 29-30; Duron deposition transcript, at 58-59.
Forslightly different estimates that support the same substantive conclusion, see the voter
registration percentages inThe Rose Institute, Facts and Figures on California's Latino
Voters, 1988, Bates # 107480-107492, and population percentages for Congress in U.S.
Bureau of the Census, 6 CONGRESSIONAL DISTRICTS OFTHE99th CONGRESS
(1985).



See the survey-based -nalysis of the 1982 congressional general election in the Thirtieth
District between Marty Martinez and John Rousselot in B. Cain and D. Kiewiet, Ethnicity
and Electoral Choice: Mexican American Voting Behavior in the California 30th
Congressional District, (in De LaGarza, supra, note 34) at 213-27.
F. Padilla, Chicano Representation by Court Order: Impact ofReapportionment, (in
Santillan, supra, note 36) at 85-89.
Id, 2.1 83-101.

In the midst of the 1981 county reapportionment process. Congressman Ed Roybal reminded
representatives ofCalifomios for Fair Representation that the district that sent him to
Congress in 1962 did not have amajority ofHispanic voters and that several other California
Hispanic politicians had been elected from partisan districts with similar ethnic proportions.
See Los Angeles Times, Aug. 17,1981, part I, at 3, Bates # 109363.
Bates #108127. When it was established in 1852. the Board had five members. Changes in
state law which mandated that more heavily populated counties have seven supervisors
(section 4022 of the Political Code, adopted in 1872), plus the increase in the cotmty's
population, forced an increase from five to seven supervisors in 1882. In 1883. the state
legislamre required that all counties elect just five supervisors, that they be from districts,
not at large, and that the districts be "as nearly equal in population as may be." See 1883
CA. LAWS, ch. 75, sections 13-16. Accordingly, the supervisors reduced their number to
five.

See below, section III.D.

A. Gonzalez and A. Riddell, Representation orIllusion? District Elections, with an
Overview ofSan Francisco, (in Santillan. supra, note 36). at 176.
Memo from L.S. HoUinger to Board, Dec. 7,1961. Bates #000160-000162.
46 Cal. Rptr. 617 (1965).
377 U.S. 533 (1964).

Memo from Donald K. Byrne, Deputy County Counsel, to Board of Supervisors, Oct. 8,
1965,Bates # 000200(? indistinct).
Bates# 100202. Italics supplied.
Memo from James Mize to Board. Jan. 19.1981. Bates # 100369-100370. That the last
guideline was in addition to the "community of interest" factor in the state law implies
logically that "community of interest" meant more than not splitting cities. Even though
there is agreat deal of talk in various boundary committee reports of the importance of not
splitting cities, every reapportionment has done so, even before strict population equality
requirements went into effect. For instance, in 1962, five cities -Long Beach, Monterey
Park, Paramoimt, Signal Hill, and South Gate - were partially included inthe First
Supervisorial District. Parts, but not all of Compton, El Segundo, Los Angeles, Redondo
Beach, South Gate, and Torrance were in the Second. Parts, but not all of Los Angeles,
South Gate, and Vemon were in the Third. The Fourth cut up Compton, Long Beach, Los
Angeles, Redondo Beach, Signal Hill, South Gate, and Torrance. The Fifth also included
part ofLos Angeles. The metropolis ofSouth Gate was split between four different
supervisorial districts! Bates # 101142.



Los Angeles, Ca.. COUNTY CHARTER, art 2. sec. 7 (1912) states: "The Board of

Supervisors may. by a two-thirds vote of its members, change the boundaries of any
supervisor district" Article 2. Section 4 provided for 5 supervisors, despite the fact that the

1911 enabling act passed by the state legislature only set a lower limit - three - on board size.
As conversion to decimal values will quickly remind one. 2/3 is closer to 3/5 than it is to

4/5. The two-thirds requirement for supervisorial redistricting first entered state law in an
1889 amendment to section 16 of the 1883 amendments to the political code. See 1889 CA.

LAWS. ch. 245, sec. 16. Since the 1883 law had set the number of supervisors for every

county at five, the ambiguity was present at the creation. Those who drew the Los Angeles

county charter in 1912 evidently copied this provision from state law.

Memo from Bob Blinn to John Leach, Feb. 21.1963, Bates # 102688-102692. Bliim stated

that if a pending bill in the legislature. S.B. 475, passed, the number of votes needed to adopt

•a plan would drop from four to three.

Memo from John R. Leach to Emmett Sullivan. Nov. 10.1965, Bates # 000190-000191.

Memo from Edward H. Gaylord. Assistant County Counsel, to John D. Maharg, County

Counsel. June 7.1971. Bates # 101463-101470. The passage of Proposition 9 in 1964

apparently overrode the Chaner's 2/3 requirement, substituting a simple majority. Memo

from Donald K. Byrne, deputy county counsel. Oct. 20. 1965. Bates # 102820-102821.

Pozorski deposition transcript, at 199-202. Contemporary newspapers, as weU as many

depositions, reflect the understanding of the fact and the significance of the four-vote

requirement. See., e.g., Los Angeles Times. Sept. 19. 1981, part II. at 1; Pasadena

Star-News. Sept. 23. 1981, at A-14. The chief Republican reapportionment expert. Joseph

Shumate, a San Franciscan, did not know of the 4-vote requirement when he began to draw

plans. "When I realized that, I thought it would be very difficult." he said during his

deposition (at 266-67). His proposed concentration of Hispanics in the Third District would

threaten Mr. Edelman eventually with a "viable Hispanic [opponent].... Politicians in

general don't like that kind of thing," he continued.

Memo from Richard Schoeni to Board of Supervisors. July 9,1981, Bates # 107941.

Los Angeles, Ca.. COUNTY CHARTER, art 2. sec. 4 (1912) required each supervisor to

live in his or her district. Article 2. Section 7 stated in part: "No such boundaries shall ever

be so changed as to affect the incumbency in office of any supervisor." CA., Election Code,

sec. 35006 (as amended by in 1979 CA. STATS., Ch. 546) which is headed "Effect of

change of boundaries on term of office ...." states: "The term of office of any supervisor
who has been elected and whose term of office has not expired shall not be affected by any

change in the boundaries of the district from which he was elected. At the first election for

county supervisors in each county following adjustment of the boundaries of supervisor

districts, a supervisor shall be elected for each district under the readjusted district plan that

has the same district number as a district whose incumbent's term is due to expire."

Whether or not these provisions allow a supervisor to continue serving temporarily if

redrawn boundaries cut his or her home off from his or her district, it has been interpreted in

practice in redistricting documents to prohibit such a redrawing absolutely.



J. GUINN, HISTORICAL AND BIOGRAPHICAL RECORD OF SOUTHERN
CALIFORNIA, at 132-137 (1902).
Bates# 108116, 108154-108156.

In August, Chace died in an auto accident and Governor Reagan appointed Hayes to the seat,
making him the incumbent by November.
Incmasingly identified with the pro-developcr Republican wing of the Board, Debs ran
behind then Los Angeles city councilman Edelman, 36-31, in apoU taken before Debs
decided not to mn. Only 13% of those polled in his district recognized Debs as their
supervisor. Some retirements are not entirely voluntary. See Los Angeles Times, October
18, 1973, part I, at 3, 30; November 13,1973, part II, at 1.
Elected countywide. the Assessor is avisible office in Los Angeles county.
R. STERN. MONEY AND POLITICS IN THE GOLDEN STATE; FINANCING
CALIFORNIA'S LOCAL ELECTIONS (1989) at Chapter 11.
Seymour deposition transcript, at 74-78.
Bates# 109731, 109780.

Bates #110514, amemo from "Bob" to Edelman, dated Sept. 25,1981, just aday after the
supervisors finalized a reapportionment plan.
Los Angeles Times, May 14.1958, part 1, at 23; June 1,1958, part 2, at 7; SepL 16,1958,
part 3, at 3; Oct. 26,1958, part lA, at 3; Nov. 2. 1958, part 3, at 2; Nov. 8.1958, part 1. at 4;
Nov. 19,1958, part 1, at 29.
G. Montanez-Davis deposition transcript, at 30-38; B. Boyamky, Crossover Dreams, LOS
ANGELES TIMES MAGAZINE, Oct. 22, 1989, at 16.
Debs statement at Board ofSupervisors meeting, July 17, 1962, Bates # 108.
Los Angeles Newsletter, Nov. 24, 1962, Bates # 000187.
These figures are based on acomparison of district maps supplied by the County and
precinct totals collected by Prof. Dwayne Marvick of UCLA, supplied by the U.S.
Department of Justice.

Chapter 1855 of the 1961 laws, cited in memo from L.S. Hollinger to the Board of
Supervisors, Dec. 7,1961, Bates# 000160-000162.
Board minutes. Bates # 000151-000158.

Boundary Commission report, July 19, 1962, Bates #000092-93; Ray Zeman, "Realignment
ofSupervisors* Districts Pushed Through By County Board," Los Angeles Times, May 15,
1963, at 1,3. On the expansion proposal, see below, section III, D.
Los Angeles Newsletter, April 28, 1962, Bates #000117-000118. The credibility of this
report is increased by the fact that John R. Leach of the County Administrative Office, who
served as coordinator of the Boundary Commission, circulated the paper to all members of
the Boundary Commission. Bates #000115, 000076-000082.
Similarly, Zeman noted in the Los Angeles Times, May 15,1963, that Debs had favored the
1962 expansion of the board to seven "perhaps" because he hoped that his district would
withdraw from the East Los Angeles area into the remaining downtown, Hollywood,

Beverly Hills and West Los Angeles portions ofhis district."



Los Angeles Newsletter, Nov. 24, 1962, Bates # 000187.

Memo from Adeline Gebhart to John Leach, Bates » 000125-000147; memo from Uach to
Boundary Commission, June 14, 1962, Bates #000123; list ofregistration by party for
incorporated cities for Nov. 6, 1962 election. Bates #000076-000082. Especially
interesting is amemo from Leach to Supervisor Chace {not to aBoundary Commission
member), Jan. 30, 1963, giving detailed registration figures by party for the areas involved in
a series of proposed swaps between the First. Second, and Fourth districts.
Marr deposition transcript, at 74.
Leach to Sullivan. May 9. 1963, Bates # 000037.
See aseries of stories and aletter to the editor in Los Angeles Times, May 14, 15, 22.1963.
Los Angeles Times, May 15.1963. at 1.3.
For the proposal, see "Supervisorial Districts Boundaries —Population Changes Effected by
Certain Suggested Area Adjustments" (mimeo.. undated). Bates #000164.
Los Angeles Times. May 15. 1963. at 1. 3; Emmett M. Sullivan to Board of Supervisors.
May 9. 1963. Bates # 000232-000235.

These figures were calculated in the same manner in note 80. supra.
Los Angeles Times. May 22.1963. at 1.2.
Figures in id.. May 14. 1963, at 1, 3; May 15, 1963, at 1. 3. The proportions in each district
before and after the 1963 redistricting were as follows:

District Before After

26.6 25.9

46 Cal. Rptr. 617 (1965).

Donald K. Byrne. Deputy County Counsel, to Board ofSupervisors. Oct. 8.1965. Bates #
000200 (? indistinct).

Untitled Boundary Commission document. Bates # 101090.

Untitled handwritten notes. Bates # 000241-000242.
Boundary Commission Final Report. 1965. Bates # 102814-102823. inGovernment Trial
Exhibit 96.

Untided handwritten notes. Bates #000241-000242. The County claimed during trial that
the notes were written by John R. Leach, who was in 1965 Assistant County Chief
Administrative Officer and the principal staff member ofthe Boundary Commission, rather
than by Dom. and offered an affadavit by Dom to this effect. Dom. ailing and retired to
Morro Bay. California, some 200 miles northwest ofLos Angeles, was not available to
testify orto be deposed. Leach is dead. See "Stipulation Regarding Trial Exhibit 96 and
Order." The handwritten notes, with bracketed portions supplied for clarity, read in full;



"leave AIh[ambra] & S[an] Gabriel alone for time
being - (until after 1966 elections)

Then Debs will go from 18.2% to 19 %

(1.256.000 pop[ulation] to 1.311.000 pop[ulation])

Bonelli will go from 26.3% to 22.97%

(1.813.000 pop[ulation] to 1.582.000)

If Bonelli would give, instead
83.000 people in Lakewood to Qiace.
he would then have 21.8% inst[ead] ofthe rec[commended] 21.7%
Chace would have 19.5% instead

of the rec[commended] 18.3%

To Burbank [Blvd.] 43.000 between S[an] Diego Freeway &Hollywood
Freeway extension

To Oxnard [St.] 44,000

87.000

[TTie above two areas were unincorporated parts of the City of Los Angeles proposed to be
switched from Dom to Debs.]

If Bonelli gives direct to Debs

Alhambra

San Gabriel

64,000

26,000

90.000

Debs - Now 1256.000 population
18.2%of total Co. pop[ulation]

Monterey P[ar]k

So[uth] San Gabriel

(uninc[orporated] area)

+47.000 pop[ulation]

+30.000 "



Area So[uth] of Venice

Blvd to Hahn

-22.000

Alhambra +64,000

San Gabriel +26,000

+145,000 Net

Then Debs has lt401,000 pop[ulation]
20.3%

And I have now 1,450,000 pop[ulation]

21.1% of pop[ulation]

+12,000 Sierra Madre

- 8,000 Agoura-Calabasas

+ 19,000 Uninc[orporated] area east of San Gabriel

and So[uth] of Hunt[ington] Dr[ive]

or 1,473.000

21.4%

Which is badenuf- i.e. adding to an already 'high' district.
But not as bad as

a) They propose - which is ridiculous

b) Doesn't give me a new 90,000

(San G[abriel] & Alhambra) and then

take off 68,000 in S[an]F[emando] Valley
for Debs - why shift areas between

3 districts - (BoneUi to Dom to Debs)

when you can go direct from Bonelli to Debs
c) Debs is already taking Mont[erey] P[arlk &

uninc[orporated] area east of that (So[uth] San Gabriel),
and AIh[ambra] and city of San Gab[ricl] make

a total square continuous

compact area with Mont[erey] P[ar]k

and So[uth] San Gabriel"



The use of the first person pronoun twice and the focus on the Fifth District, which was
Dom's. make it appear likely to me that the notes are, indeed. Dom's. Even if they were
made by the chief of staff of that year's reapportionment. Leach, their importance in
showing adeparture from anormal or reasonable outcome and in casting doubt on non-
selfinterested reasons for the particular lines drawn is unimpaired.
Marr deposition transcript, pp.75-76. In the only such instance from 1958 to the present, the
Third District did move east into Monterey Park and unincorporated south San Gabriel. The
77.000 people in this area, however, were more than offset by the 87.000 in the San
Femando Valley.
These figures were calculated in the same manner as in note 80. supra.
For the League of Women Voters' protest, see John Leach to Emmen Sullivan. Nov. 10.
1965. Bates #000190-000191. For the apparent openness in 1971, see 1971 Boundary
Commission summary report. Bates » 110325.
1971 Boundary Commission Report. Bates #101374-101398; motion by Supervisor Chace.
June 8. 1971. Bates #101400; Boundary Commission minutes. 1971. Bates #000358
101452, 101807.

Schoeni deposition transcript. 54-55. 245-46.
Los Angeles Daily News, Sept. 23.1981. Bates # 110424.
Jackie Knowles inPasadena Star-News. Aug. 9. 1981. Bates # 110450.
Schoeni deposition transcript, at 36-;3. 54-62. 303-05; Jeff Seymour to Ed Edelman, May
11. 1981. Bates# 110317; Mariowdeposition transcript, at 61-63.
Boundary Commission minutes. Bates # 000358. 101452.
Schoeni deposition transcript, at 42.
Minutes ofBoard ofSupervisors' meeting ofSept 22. 1981. Bates # 100044.
Boundary Commission Final Report. 1971. Bates #101374-101398; Los Angeles Times,
July 16. 1971. part II. at 1. Alternative plans in the files of the Boundary Commission would
have shifted some ofthe territory that Bonelli lost to Hahn. instead of to Chace.
These calculations are based on acomparison of maps supplied by the County and printed
population figures by census tract in U.S. Bureau ofthe Census, 1970 CENSUS OF
POPULATION AND HOUSING: CENSUS TRACTS: LOS ANGELES- LONG BEACH.
CALIF. STANDARD METROPOLITAN STATISTICAL AREA (1972) at Tables P-1
P-2.

For instance, when discussing whether aHispanic district could easily be formed in Los
Angeles, former Antonovich chief deputy Kathleen Crow remarked: "Art Snyder was in a
city councilmanic district which was predominantly Latino, yet he was reelected time and
again." Crow deposition transcript, at 222.
93 Cal. 361 (1971).

R. Santillan. The Chicano Community and the Redistricting of the Los Angeles City Council.
1971-1973, 6 CHICANO L. REV. 122 (1983).



Id., at 127-28.

Los Angeles Times, Aug. 14, 1972, part II, at 6.
Edelman deposition transcript, at 154; Fitch deposition transcript, at 62.
Santillan, supra, note 107, at 133-34; statement ofEdelman to Los Angeles City Council
Charter and Administrative Code Committee, August 10,1972, no Bates #. Edelman's aide
Alma Fitch, who was to be Edelman's first appointee to the Boundary Commission in 1981,
compiled the population figures for Edelman in this reapponionment, and she negotiated
with aides ofother councilmen to detennine what changes were acceptable to their bosses.
Rtch deposition transcript, at 41-49; Edelman deposition transcript, at 145.
Edelman statement, Aug. 10,1972.
Id.

Santillan, supra, note 118, at pp.130-31; Los Angeles Times, Sept. 9,1972, part II, at 1,10;
Alatorre deposition, at 70. Snyder did not give the source ofthe citizenship figures that he
used. Further, itis not clear whether he meant that 85% ofthe Hispanic population (45% +
40%) was ineUgible, orthat 67% (45% +40% ofthe remaining 55%) was. In either case, a
substantial, though smaller, percentage ofnon-Hispanics would have been ineligible because
they were underage ornon-citizens, as well. One thing his statistic cannot mean is that the
14th district's voting age citizen population was only about aquarter Hispanic (68% * 15%)
/ ((100% - 68) + (68% * 15%)) = 24.3%.
Los Angeles Times, Sept. 9, 1972, part II, at 1,10.
Santillan, supra, note 118, at 130-131; Los Angeles Times, Sept. 9, 1972, part II, at 1,10.
Los Angeles Times, Sept. 16.1972, part II, at 1,10.
Id., Sept. 16, 1972, part II,at 1,10; Sept. 20, 1972, Part I, at 3, 24.
Santillan, supra, note 118, at 128-29, for the participation ofthe Beverly Hills Bar
Association in CFR. Braude had voted against expanding the Los Angeles City Council, a
move that was explicitly designed to make it possible to elect a Hispanic, in 1970. See Los
Angeles Times, July 28, 1970, part II at 1, and July 31, 1970, part II, at 1. By 1972, the
chief issue between him and Hayes was expanding the Board ofSupervisors to make it
easier to elect members ofracial and ethnic minorities. Braude by 1972 favored expansion.
See Los Angeles Times, Sept. 16, 1972, pan. .1, at 1,10.
Castorena v. City ofLos Angeles, 34 C.A. 901, 915-16 (1973).
On the shifting of districts, see Los Angeles Times, Mar. 5, 1973, part n, at 1.
Los Angeles Times, Jan. 3, 1985, part I, at 1, 3; Oct. 3,1985, part II, at 1,4.
Reuben Jacinto, who ran against Snyder for the city council in 1967, described Snyder as "a
masterful politician" who developed "a strong following in the Hispanic community" in his
deposition transcript, at 29-30. Snyder was "extremely responsive" to Hispanics in his
district, according to Los Angeles Vice-Mayor Grace Montanez Davis's deposition
transcript, at 46-48. On his fundraising, see Los Angeles Times, Mar. 16,1974, pan I, at 18;
Jan. 3, 1985, part I, at 1, 3.



Los Angeles Times. Jan. 13, 1974, pan I, at 3; March 20, 1974, part I, at 1,3, 19; Feb. 24,
1975, part I. at 3; April 2, 1975, part 1, at 3; November 13, 1973, part II, at 1; Oct. 3, 1985.
part II, at 1,4; Davis deposition transcript, at46-48.
The Garza trial's opening date was put off during the month of December, 1989, for
negotiations between attorneys of the County and the plaintiffs. The County offered to settle
the lawsuit, on the basis of aplan drawn by Joseph Shumate, that targened the strident Pete
Schabanim, raising the percentage of Hispanic population and Hispanic registered voteis in
his district to 63% and 36.5%, respectively. Bitterly denouncing Deane Dana, who had
teamed with Democrats Edmund Edelman and Kenneth Hahn to approve the proposal,
Schabanim contacted Republican leaders throughout the state to crack the party whip wer
Dana. Under Shumate's plan, Dana shed heavily black Compten and anti-developer Mallbu
from his district, and Mike Antonovich picked up ten wealthy Republican suburbs to pad his
majcnties. Talks coUapsed when the County refused to negotiate after the plaintiffs made a
counterproposal that would have raised the Hispanic population percentage in Schabanim's
district to 70 and the Hispanic registered voter percentage to 47. See Los Angeles Times.
Dec. 6, 1989, at 31, 36, 38; Dec. 7,1989, at 31. 34; Dec. 13,1989, at Al, A35-36; Dec.' 15,
1989, at 33, 36; Dec. 16.1989, at 33, 34; Dec. 19.1989, at 31, 33; Dec. 20,1989, at Al.
A26, Dec. 22, 1989, at 32; Jan. 3,1990, at 31, 38; Pasadena Star-News, Dec. 13,1989, at
A1, A11. The episode perfectly supports the referenced sentences in the text, which were
written two months before ithappened.
STERN, supra, note 72, at Ch. 11; U.S. Bureau of the Census, COUNTY AND CITY
DATA BOOK, 1988 (1988), at xxii, 2, 42.
All population estimates except for New York City were taken from the U.S. Bureau of the
Census, supra, note 137. New York's is from that city's election office.
Report ofCommittee on Governmental Simplification, at 12.
UntiUed report, dated Dec. 15,1953. Bates #102402-23.
Undtted work sheer. Bates »I01242-I0I245. dated June 2S. 1962: memo from Oeorje Marr
to Arlyn V. Weber, adeputy to Hahn. July 3.1962, Bates 1101246. The board voted July 17
to put the expansion measure on the ballot in November.
Charter Study Committee Report, 1958, Bates tt 104029-104127.
Los Angeles Newsletter, April 28,1962, Bates #000117-000118.
ChaiterStudy Committee Report, 001390-001402; returns. Bates #002917; transcript of
Board Meeting, June 6, 1962, Bates # 104254-104276.
R. Zeman, Realignment ofSupervisors' Districts Pushed Through by County Board, Los
Angeles Times, May 15,1963, part I, at 1, 3.
Transcript of Board Meeting, July 17, 1962, at 104357-104489, at 62.
Los Angeles Times, July 28, 1970, part 2. at 1.
Id.

/d., July 31, 1970, part 2, at 1.



Id., July 29, 1970, pan 2, at 1.
Repon ofthe Economy and Efficiency Commission, Los Angeles County, July 14, 1970,
Bates #001921-002009, at 001948-001949.
Id., at p. 001954; Report of the Economy and Efficiency Commission, Los Angeles County,
1974, at Bates # 002964.

Economy andEfficiency Commission, supra, note 151, at Bates # 001946.
Public Commission on Los Angeles County Government, To Serve Seven Million,
(February, 1976), Bates # 1341-1389. at 1357.
Id., at 1357, 1380, 1381.

Los Angeles Times, June 23, 1976, part 2, at 6.
Charter Amendment Task Force, Bates # 104642.
Los Angeles Times, October 31, 1976, pan 8, at 1; November 1,1976, part 1, at 24; and the
ballot arguments for the change by Supervisors Hahn and Edelman, atBates tt 2916.
Los Angeles Times, November 4, 1976, part 2,at 1.
Burkedeposition transcript, at 8-16.
Id., at 19-22.

Los Angeles Times, June 15,1979, part 1, at 1, 26.
On ethnic crossover politicians, see Boyarsky, supra, note 77, at 8-18. For Burke's self
consciously framed role, see Burke deposition transcript, at 79-80.
Los Angeles Times, December 1, 1979, part 1, at 28; December 9,1979, part H, at 1; January
28, 1980, parti, at 3, 21.

Los Angeles Times, January, 28.1980, at 3, 21. Hoffenblum told the Los Angeles Times
that the poll had been run for someone who was not a potential candidate in the Fourth
District Inhis deposition transcript, at307, Ron Smith reported a rumor that Schabarum
had paid for apoll in the Fourth District in 1979, which found, in Smith's words, that Burke
"could not be beaten." As Smith remembered it, Burke's "favorable/unfavorable" ratio was
"extremely highly favorable." Id., at 309-10.
LosAngeles Times, Dec. 9,1979,partII, at 1.
At the beginning ofthe campaign, less, perhaps much less than amajority of asample
recognized Dana's name. Shumate deposition transcript, at 378.
Burkedeposition transcript, at 56.
Los Angeles Times, December 9,1979, part 11, at 1.
Los Angeles Times, January 28, 1980, part I, at 3, 21; April 26, 1980, part I, at 16; May 29,
1980. partII. at 1.5; June 5,1980, part 1. at 3, 25.
Los Angeles Times. May 6, 1980, part II, at 1; Sept. 22,1980, part II, at 1, 3; OcL 17.1980.
part II. at 1.7. Although he had huffily refused to appear at atelevision debate hosted by
CBS newsman Bill Stout because Stout had editorialized against his billboards as "close to
racism. Dana later blithely denied that he had "ever" heard anyone suggest that "by raising
the issue offorced busing, there would be aconcern that you were appealing to racial
sentiments. Los Angeles Times, Sept. 13, 1980, part III, at 14; Dana deposition transcript,
at 407. Privately, the campaign was even less subtle, one Dana fundraiser reportedly
pitching for funds to agroup ofwhite businessmen with the line "We have to get that black



bitch out..Burke deposition transcript, at 41-43.
Smith deposition transcript, at 309-10, 322. Compare the following statement ofthe 1988
Republican national campaign chairman. South Carolina native Lee Atwaten "I, to this day,
will not acknowledge that the Willie Horton matter had anything at aU to do with race." Los
Angeles Times, Oct. 26,1989, at A34.

Id., Get 22, 1980, part II, at 1, 6; Oct. 27, 1980, part II, at 1, 10; Burke deposition transcript,
at 47,56. Often threatening to crowd the bland Dana out of stories on the campaign. Smith
arranged elocution lessons for his inexperienced candidate and flashed him hand signals
during televised debates. "Dana sometimes seems to be atotally managed candidate,"
remarked Los Angeles Times correspondent Bill Boyarsky.
Burke deposition transcript, at 41-43,49-50; Los Angeles Times, Sept. 13,1980, part III, at
14.

Burke deposition transcript, pp. 19-22; Schabarum deposition transcript, pp. 341-42.
Los Angeles Times, Nov. 2,1980, part II, at 1,2.
The brochure was not sent to more liberal white westside areas, such as Santa Monica and
Venice, where Dana was behind and where he eventually lost. Schabarum deposition
transcript, at 87.109-111; Burke deposition transcript, at 41-43, 61-62; Los Angeles Times.
Nov. 11,1980, part II, at 1,2. The Schabarum loan or donation amounted to nearly asixth
of Dana stotal spending for the primary and general elections. Dana deposition transcript,
at 232.

Plaintiffs' Exhibit 287, Bates # 170354-170355.
Los Angeles Times, Nov. 2,1980, pan 11, at 1,2; Nov. 6, 1980, pan 1, at 17; Nov. 11,1980,
part II, at 1,2.

Los Angeles Times, April 26, 1980, part 1, at 16; May 29, 1980, part 11, at 1. 5; June 5,1980,
part 1, at 3, 25.

Antonovich deposition transcript, at 11-14, 22-23, 120-21; STERN, supra, note 72, at ch.
11; Los Angeles Times, May 6, 1980, part 11, at 1; May 29, 1980, part H, at 1,5.
Baxter Ward Schwellenbach deposidon transcript,,at 38-46,57-60, 87-88.
Los Angeles Times, Oct. 16,1980, part 11, at 1,5.
Los Angeles Times, May 30. 1978, part 2, at 1, 6. Schabanim outspent Donaldson and two
even more minor candidates by better than two to one.

Schabarum deposition transcript, at 269.
Smith depositiontranscript, at 54-57, 139.
Marr Lettergram to Norman Murdock, Dec. 5,1978, Bates tt 103553-103563; Man-
deposition transcript, at 174.
Los Angeles County Regional Planning Commission Report, "Population and Dwelling
Units," (mimeo, April 1,1962), Bates # 000106-000109, at 000106.
"Study of the Los Angeles County Charter," Report of the Los Angeles County Citizens
Economy and Efficiency Commission, July 14,1970, Bates # 115722-115811, at 115750-
115751.



Regional Planning Commission Report, "Third District Highlights," (mimeo, April 13.
1984), Bates #103410.

Coimty ofLos Angeles, Dept of Health Services, "Countywide Population Estimate for
1985 and Projections to Year 2000 Most Likely Scenario," Bates # 108075-108109, at
108082-108083.

Regional Planning Commission Report, "Summary ofProjected Ethnic Composition ofLos
Angeles County, 1980-2000," (mimeo, revised March26, 1987), Bates# 102946.
Hoffenblum deposition transcript, at 69-70, 159, 186, 189, 221, 296-97; Shumate deposition
transcript, at226-27; Edelman deposition transcript, at 322-23; Dana deposition transcript, at
388; Smith deposition transcript, at 50,52; Quezada deposition transcript, at 31-32, 88-90;
Huerta deposition transcript, at 45; Garcia deposition transcript, at 60.
Edelman deposition transcript, at 326-7; Hoffenblum deposition transcript, at 369; Pozorski
•deposition transcript, at 120.

Smith deposition transcript, at 165-66; Quezada deposition transcript, pp. 73,90-91; Bush
deposition transcript, at 86-87; San Gabriel Valley Tribune, Aug. 13,1981, Bates # 100255.
Edelman deposition transcript, at210, 213,284; Seymour deposition transcript, at 627-29,
644; Plaintiffs Exhibit 190, Memo from Jeff Seymour to Ed Edelman, July 24, 1981, Bates
#170244-170251.

Both Smith and Hoffenblum asked to serve on the Boundary Commission. Smith deposition
transcript, at 67; Hoffenblum deposition transcript, at 57.
Shumate deposition transcript, at 158, 215, 235-37; Hoffenblum deposition transcript, at70-
71,280-81; Dana deposition transcript, at274, 369; Smith deposition transcript, at 89,223.
Hoffenblum deposition transcript, at 67, 157; Shumate deposition transcript, at222-23, 358-
59; Edelman deposition transcript, at244-45; Quezada deposition transcript, at48-50.
Shumatedeposition transcript, at 214, 219, 272.
Huerta deposition transcript, at 40; Huerta testimony before Boundary Commission, Bates #
100028-100029.

Heslop deposition transcript, at 178, 203; Quezada deposition transcript, at24-26; Uranga
deposition transcript, at 72; Huerta deposition transcript, at 37-38; Santillan deposition
transcript, at 17-20,31-32.

Hoffenblum deposition transcript, at 245; Smith deposition transcript, at 44-46,104;
Quezada deposition transcript, at75, 114, 118; Uranga deposition transcript, at 67-69.
Dana deposition transcript, at 164-65,174-76,179,182; Smith deposition transcript, at72-
73,77-78,81,85-87.

Heslop deposition transcript, at 137, 331-333.
The lettergram is Bates # 161084, and a proposed "letter of agreement" on theletterhead of
Shumate-Smith and Pike, dated March 9, 1981, carries the Bates # 161085-161086.
Dana to Schabarum and Antonovich lettergram. For the widespread knowledge ofRose's
"heavy business and Republican backing," see Los Angeles Times, Aug. 17,1981, part I, at
26. Savvy former County demographer George Marr believed that the supervisors employed
Rose because it was "aRepublican think tank." Mart deposition transcript, at 162.



"Letter of Agreement;" Lewis deposiiion transcript, at 70. 75. 133; Shumate deposition
transcript, at 53. 55.

Heslop deposition transcript, at 362; Walters deposition transcript, at 69.
Rose Institute Proposal. Bates# 100315-100317; 100339-100340.
Walters deposition transcript, at 36-37.
Schoeni deposition transcript, at 112-117; memo. Schoeni to Schabarum. Bat^:s #100352.
Schoeni noted in his memo that the "flashing lights and color video display terminal would
be fun to have, but useful only "if the Board wished to pursue aradical realignment" of
districts.

Schoeni deposition transcript, at 130.
Heslop claimed that the County contract came to Rose unsolicited. Smith. Shumate. Heslop.
and Tom HofeUer. then Heslop's second in command at Rose and shortly to become the
national Republican party's reapportionment director, had all worked on statewide
reapportionment for the Republican State Central Committee in the early 1970s. In light of
these chummy relationships and the fact that Shumate's use of Rose was never questioned,
although as aperson without acontract with the Institute, he had no right under the
Institute's policies to use its facilities, it seems likely that the initiation, award, and
implementation of the contract were carried out informally by friendly agreement. For the
factual basis of this guess, see Heslop deposition transcript, at 133-37,141,180,188,208-
09, 211-12, 298, 371; Walters deposition transcript, at 120-21; Shumate deposition
transcript, at 160-61,164-66. 174-76.

Schoeni deposition transcript, at 133-34; Seymour deposition transcript, 122-24;
Hoffenbliun deposition transcript, at 78; Bush deposition transcript, at 46,48; Turner
deposition transcript, at 234-35; Fitch deposition transcript, at 164,168, 194; Crow
deposition transcript, at 37; Lewis deposition transcript, at 78; Smith deposition transcript, at
138, 150-53. 157. 160.164. Plaintiffs' Exhibit 47.
Shumate deposition transcript, at 225-27.
See Table 4.

STERN, supra, note 72, ch. 11; Crow deposition transcript, at 98; Los Angeles Times Nov
2, 1980, part II, at 1-2.
People involved in the redistricting process in 1981 sometimes reflected on what
philosophers would term a"counterfactual" in exactly this way. For example. Bob Bush,
Hahn's longtime chief deputy and his appointee to the 1981 Boundary Commission, noted in
his deposition: If the redistricting would have taken place ayear before, the structure of the
supervisors would probably be different today than it is .... we had aminority supervisor.
We probably could have readjusted the district somewhat to make sure she [Burke] got
reelected. Bush deposition transcript, at 38.
B. Boyarsky. "Government by Five Soloists." Los Angeles Times. Sept. 29,1989, pan U, at



Baxter Ward Schwellenbach deposition transcript, at 38. "Soon after it [the referendum that

allowed the County to "contract out" work to private companies] passedMr. Schabarum
proposed that a contract be awarded to a contributor of his, and I was stunned." Id., at 64-

65.

No one associated with Hahn orEdelman drew a plan during the 1981 redistricting, except
for the minor shift ofterritory atthe very end of the process. Seymour deposition transcript,
at 93-94,682; Fitch deposition transcript, at 168,219.
Fukai deposition transcript, at64-65, 67. Edelman felt the same way. See Fitch deposition
transcript, at 177-78.

Los Angeles Daily News, July 9, 1981, Bates # 110472.

Seymourdeposition transcript, at 85.
Smith deposition transcript, at 11.
Edelman deposition transcript, at 260-65.
Seymour deposition transcript, at 21-26, 163; Fitch deposition transcript, at202.
Seymour deposition transcript, at 43.
Bates # 110317. Although he did not in 1989 remember details, Edelman acknowledged in
his deposition that he had been generally aware of what Seymour had done in 1981 and that
he approved of using pany registration and past election data inanalyzing the effects of
reapportionment plans. Edelman deposition transcript, at 260-72.
Bannister deposition transcript, at 75; Seymour deposition transcript, at 300-01.
Handwritten sheet, attached to letterfrom Hayes andPanish to Seymour, Bates # 109371;
Seymour deposition transcript, at 155,173-74, 272-94.
Gilbert was borrowed for theproject, on which he remembers working forfrom two to six
months. Gilbert deposition transcript, at 13-14.

Fonda-Bonardi deposition transcript, at 23-24.
Marr deposition transcript, at 144-48.

Fonda-Bonardi deposition transcript, at50-52. Both Gilbert and Fonda-Bonardi have vague
memories of running similarprograms for othersupervisorial offices during the 1981
reapportionment, but no one in those offices recalls asking for or receiving them. Existing
evidence therefore suggests that this was whoUy a Seymour-Edelman project. Gilbert
deposition transcript, at 20; Fonda-Bonardi deposition transcript, at 29, 81; Bannister
deposition transcript, at 59,69, 85-86, 89, 91; Marlow deposition transcript, at94-95.
"Third Supervisorial District VoterAnalysis," Bates# 111272-111607.
Motion, Bates # 100383.

Transcript of March 17, 1981 Board of Supervisors' Meeting, Bates tt 100055.
Sanbom deposition transcript, at 8-10 and passim. Allan Hoffenblum, however,
remembered that Sanbom was "every bit as involved [in the redistricting] as any of us were
[sic]." Hoffenblum deposition transcript, at 351. Ron Smith, however, does not recall ever
meeting Sanbom outside Boundary Commission meetings. Smith deposition transcript, at
177-80.



Bush deposition transcript, at 9-14.
Bush deposition transcript, at 68.
Bush deposition transcript, at 73. 81; Hoffenblum deposition transcript, at 69-70. 186. 292;
Smith deposition transcript, at 50.
Fitchdeposition transcript, at 40-49. 78-84.
Hoffenblum deposition transcript, at 157. 159; Smith deposition transcript, at 52. 272-74.
Fitch deposition transcript, at 151; Turner deposition transcript, at 123-24.
Smithdeposition transcript, at 8-9, 285.291.
Burke deposition transcript, at 56.
Smith deposition transcript, at 41.
Smith deposition transcript, at 139.
Smith deposition transcript, at 171. 212-213.
Smith deposition transcript, at 67.54-57.
Smith deposition transcript, at 65.
Smith deposition transcript, at 220-21.
Smithdeposition transcript, at 108. 136.
Hoffenblum deposition transcript, at9-11.384.
Hoffenblum deposition transcript, at 12; Alatorre deposition transcript, at 16; Los Angeles
Times. Nov. 17. 1971. part I. at 19.
Hoffenblum deposition transcript, at405-07.
Hoffenblum deposition transcript, at 405-07.
Los Angeles Times. Nov. 16.1971. pan I. at 3.
Alatorre deposidon transcript, at 72-73.
Los Angeles Times. Nov. 17. 1971. part I, at 19; Nov. 18. 1971, part I. at 23.
Los Angeles Times. Nov. 18. 1971. part I. at 3; Alatorre deposidon transcript, at 72-73.
Hoffenblum deposidon transcript, at 12.405-07.
Los Angeles Times. Nov. 17. 1971. pan I. at 19.
Los Angeles Times. Nov. 18, 1971. part I. at 23. ;
Alatorre deposidon transcript, at 72-73.
Shumate deposidon transcript, at 27. 30.47-48. 136.
Shumate deposidon transcript, at 158.219-20.
Hoffenblum deposidon transcript, at 423-27.
Los Angeles Times, July 7,1983. pan I. at 24; July 10, 1983. pan I, at 1; Aug. 27. 1983. part
I, at 25; Sept. 13, 1983, pan II. at 5.
When Pete Schabanim announced in March. 1990. at the last possible moment that he would
not seek reelection, it was already too late for the leading prospecdve Hispanic contenders to
enter the contest for his seat, either because they did not live in the First District orbecause
they had already qualified for election to other offices and could not legally run for two
posts. Inan effort to derail the Garza case, Supervisors Dana and Antonovich threw
fundraising support to Schabarum deputy Sarah Flores, aconservative Republican Hispanic,
who acquired the services ofRon Smith as campaign manager and Allan Hoffenblum as
direct-mail consultant. Flores finished first in the primary over Schabarum-backed Superior



Court Judge Gregory O'Brien, and faces a runoff in November, 1990. Los Angeles Times.
June 7, 1990, at 31, 34.

Hoffenblum deposition transcript, at 277.
City News Service report. July 9, 1981, Bates # 100279. On the Califomios group, see
section IV.E., below.

Minutes of Board meeting, July 9,1981.
Perkins deposition transcript, at 155-57.
Perkins deposition transcript, at 74, o7-68.
Smith deposition transcript, at 200-01.

Quezada deposition transcript, at 71.
Lear and Melendez deposition transcripts, passim.
Quevedo deposition transcript, at 21.
Quevedo deposition transcript, at 23, 25-27, 51-53. 80-81, 91-92,137.
Neri deposition transcript, at 10-11, 15-16, 47, 59-60, 85-87.
Hoffenblum deposition transcript, at 329. The order of the quoted sentences has been
changed.

Neri deposition transcript, at 60; Schabarum deposition transcript, at211.
Schoeni deposition transcript, at 8-12, 36-41, 303-04.
Schoeni deposition transcript, at 82-83.
Schoenideposition transcript, at 107.
JeffSeymour remembers seeing plans newly drawn up by the Executive Office of the Boarxl
after the report ofthe Boundary Commission, but before the Board's final vote. Seymour
deposition transcript, at 524, 536.
Schoeni deposition transcript, at 395.
Hoffenblum deposition transcript, at 179. There was also aplan Eand atleast amap ofa
plan G (which implies the existence ofa plan F, as well), but noprecise records of these
seem to have survived. See Turner deposition transcript, at 114-15; Perkins deposition
transcript, at 140.

Turner deposition transcript, at41, 102-04, 106-09, 111-12, 116; Boundary Commission
Final Report, Bates U1210-1221, at 1215-1217.

Turner deposition transcript, at 130-31,136.
Turner deposition transcript, at 246-8, 260-61.

California State Advisory Committee to the United States Commission on Civil Rights,
"Political Participation ofMexican Americans in California." (mimeo., August, 1971), p.
25, hereinafter referred to as Advisory Committee, "Political Participation."
Id., p. 26.

/if., pp. 30-33,49,51.
Los Angeles Times, Nov. 9,1978, part I, pp. 19-20; Nov. 6,1980, part I, pp. 3,14.
As Professor Heslop of the Rose Instiaite told an August, 1981 hearing of the California
Advisory Committee to the U.S. Civil Rights Commission: "This is how Republicans deal
with minorities. They put them in as few districts as possible so they canwaste their votes."
See the Advisory Committee's Access to Political Representation: Legislative



Reappornonment in California (raimeo. May. 1982). at 8. R. Johnson, in Symposium:
Reapportionment, 6 CHICANO L. REV. 34. at 60 (1983).
C. Navarro and R. Santillan. The Latino Community and California Redistricting in the
1980s: CaliforniosforFair Representation, in Santillan. supra, note 36. at II. 53-55.
Heslopdeposition transcript, at 270.
Heslop deposition transcript, at 277-79. 360-62; Hofeller. deposition transcript. \n Jordan v.
Winter (Dec. 13.1983). at 5-8; Shumate deposition transcript, at 365.
Los Angeles Times. Feb. 1. 1981. part II. at 4; Heslop deposition transcript, at 178.
Los Angeles Times. Feb. 1, 1981. part II. at 4; Navarro and Santillan, supra, note 299 at
53-55.

M. MEIER and F. RIVERA. THE CHICANOS: AHISTORY OF MEXICAN
AMERICANS (1972), atviii.
Id.

Quezada deposition transcript, at 128-30.
Santillan deposition transcript, at 17-24; Hucrta deposition transcript, at 38.
Uranga deposition transcript, at 9-27; Quezada deposition transcript, at 6-18.
Santillan deposition transcript, at 31-32.
After Assembly Speaker Willie Brown made some impolitic remarks about the
unwillingness ofthe legislative leadership to disadvantage incumbents inorder to draw
minority seats. CFR did hold a sit-in at his office and rejected an offer to meet with Brown.
Los Angeles Times. Ap. 30.1981. part I. at 3. 22; Navarro and Santillan. supra, note 299. at
62. But both sides shortly cooled down and retired to their respective computers.
Gloria Molina, now amember ofthe Los Angeles City Council, was in 1981 aSouthem
California representative of Assembly Speaker Willie Brown, as well as aCFR activist, but
she worked on the County reapportionment. not the state, where her connections might have
compromised her with one side or the other. Molina deposition transcript, at 7-8,14.
Huerta deposition transcript, at 58-59.
See "Open Letter to Residents ofLos Angeles County," Bates# 110351-110352.
SantiUan deposition transcript, at 66-67.
While CFR leaders remember pressure from Smith and Hoffenblum —e.g., Quezada
deposition transcript, at 48-50, 60 —they mention none from Heslop or other Rose people,
and Heslop denies having anything to do with County redistricting. See Heslop deposition
transcript, at 208-11.

Largely on the basis of asequence of educated guesses, Carlos Navarro. agraduate student
working under Heslop's direction, and. at the same time, key member of CFR's redistricting
effort, estimated that for an open seat in the legislature to be safe for aHispanic, it had to be.
on average, 72.6% Democratic. After winning the nomination, he expected the Latino
Democrat to beat aRepublican by 58-42. Navarro. AReport on California Redistricting and
Representationfor the Los Angeles Chicano Community, in Santillan, supra, note 36, at I,
148-52; Heslop deposition transcript, at 179. Such a"waste" of Democratic votes, which, as
section I.C. above shows, was not necessary to elect Hispanic legislators in open seat,
partisan contests, would have filled Republicans with glee.



Leticia Quezada saw the effort ofHoffcnblum and Smith asa partisan attempt to strengthen
the Republican supervisors' seats. See Quezada deposition transcript, at 48-50, 60. Smith
and Hoffenblum put a slightly different "spin" on these same events, but if one allows for

different biases, their versions confirm Quezada's. See Smith deposition transcript, at46;
Hoffenblum deposition transcript, at 70-71. 92.
Handwritten notes by George Marr on agenda for Boundary Commission meeting ofJuly 8.
Bates # 100884.

Seymour deposition transcript, at400-02; Edelman deposition transcript, at322-27;
Schabarum deposition transcript, at 341-2; Hoffenblum deposition transcript, at 369.
Torrance Daily Breeze. July 10. 1981. Bates tt 100276; Bush deposition transcript, at 86-87.
Marr notes. Bates # 100884; Bush deposition transcript, at 19.
Bush deposition transcript, at 31; Daily News. Aug. 25. 1988. at 4; Los Angeles Times.
April 21,1988. part II. at 1; July 27.1988, pan II. at 1,4. Before the Board rejected Hahn's
proposal in 1988, he stressed that at least one ofthe new districts could contain amajority
ofLatino voters." according to the Times reporter's summary.
Final Report of the BoundaryCommission. Bates# 100191.

Minutes of Boundary Commission meeting. July 8.1981. Bates #110510; Pozorski
deposition transcript, at 60-61.
Minutes of Boundary Commission meeting. July 15. 1981. Bates # 100245. The criterion
was drawn from aSchoeni memo ofJuly 14. Bates # 100351. but its ultimate origin is as
unknown as what the Commission members thought it meant.

Daily News. Aug. 6. 1981. Bates # 110453.
Hoffenblum deposition transcript, at 69-70.159. 177-79, 186.
Hoffenblum deposition transcript, at 179.
Memo from Huerta to "Members ofHispanic Coalition for Fair Representation." Feb. 2,
1981, Bates# 1305.

Quezada deposition transcript, at 31-32; Uranga deposition transcript, at 35-36.
Santillan deposition transcript, at 61.
Santillan deposition transcript, at 62-63; Garcia deposition transcript, at 58. "Had the
protection ofincumbents not been such a realistic and primary consideation," Garcia, the
state chair ofCFR noted, "our plan would have been with greater population numbers of
Hispamcs in both Mr. Schabarum's and Mr. Edelman's districts."
Huerta deposition transcript, at46. Cf. Quezada deposition transcript, at 115-16.
Huerta deposition transcript, at 58-59.
E.g., compare statements by Santillan and Quezada in Los Angeles Times. Aug. 4. 1981.
Bates # 100262.100266. with Santillan deposition transcript, at 62-63. and Quezada
deposition transcript, at 31-32.
Huerta statement to Boundary Commission, July 29.1981, Bates # 100222-100234. at
100228-100229.



Hoffenblum deposition transcript, at 94-99; Crow deposition transcript, at 214.
Santillan deposition transcript, at 59-61.
With Willie Brown Speaker of the Assembly and Tom Bradley Mayor of Los Angeles, and
with Kenneth Hahn of the Board of Supervisors impregnable, blacks could well assume that
any activism on their partwould besuperfluous.
Perkins deposition transcript, at 56; Marshall deposition transcript, at 38.
Marshall deposition transcript, at42-69.75-76.
Daily News. July 30.1981. section I. at 4. Bates #100270; Quezada deposition transcript, at
38; Uranga deposition transcript, at40-41.
Los Angeles Daily Journal. Sept. 24. 1981. pan II. article by Gail Diane Cox.
Quoted in Pasadena Star-News. Sept 25.1981, Bates # 100301.
Hoffenblum, quoted in Los Angeles Times. Aug. 4,1981. Bates #100262.100266.
Smith deposition transcript, at 102-04.
Smith deposition transcript, at223.
Smith deposition transcript, at 227. Cf. Quezada deposition transcript, at 60.
Hoffenblum deposition transcript, at 70-71. Cf. Quezada deposition transcript, at 48-50.
Seymour deposition transcript, pp. 625-28; Edelman deposition transcript, at 240-45.
Seymour to Edelman memo, July 24. 1981. Bates #170244-170245; Edelman deposition
transcript, at 315-19.

Seymour deposition transcript, at 630-31.
Seymour deposition transcript, at 642; Los Angeles Times. Aug. 4, 1981. Bates #100262
100264.

Seymour to Edelman memo. July 24. 1981. Bates #170244-170245; Edelman deposition
transcript, at 315.

Seymour deposition transcript, at 205-07, 644; Edelman deposition transcript, at 209;
Quezada deposition transcript, at 85-86; Uranga deposition transcript, at 61-63.
Los Angeles Daily News. Sept. 25.1981. Bates #100302. Similarly, see Hoffenblum
deposition transcript, at 120.
The minimal change plans were staff plans A. B. C, and D. and the final plan.
Hoffenblum deposition transcript, at 74-81.153-54; Smith deposition transcript, at 160;
Heslop deposition transcript, at 180. 186-87. Shumate denied paying Olsen. and said Olsen
only perforated clerical computer tasks under his supervision in 1981. Shumate deposition
transcript, at 38.58.275. Olsen later went to work for Hoffenblum, and played arole in the
Sebastiani Initiative. Hoffenblum deposition transcript, at 338-40.
Hoffenblum deposition transcript, at 110-11; Shumate deposition transcript, at217, 314,
323. 361; Smith deposition transcript, at 150-52. 163. Smith identified the "Shumate Plan-
as being the same as the "Smith Plan."

Shumate deposition transcript, at 188. 225-27. 276, 289; Smith deposition transcript at 153
157.



Rose Institute Draft Contract, July 15, 1981, Bates #000546: "... no person under the
employment of the Institute will participate in drafting and designing any plans for use by
the [Boundary] Committee ..." According to Hoffenblum, "Rose Institute was drawing the
plans ..." Hoffenblum deposition transcript, at 338.
Smith deposition transcript, at 168: Hoffenblum deposition transcript, at 155.
Smith deposition transcript, at 50; Hoffenblum deposition transcript, at 151.
Schoenideposition transcript, at 304-05.
See section III.B., above.

Smith deposition transcript, at 150-52, 185-86; Hoffenblum deposition transcript, at 193.
Smith deposition transcript, at 94-95.
Hoffenblum deposition transcript, at 87.
Smith deposition transcript, at 145.
Smith deposition transcript, at324; Hayes deposition transcript, at22-23,58-59.
LosAngeles Times, Sept. 23,1981, part II, at 1,Bates # 107942.
San Gabriel Valley Tribune, Sept. 23, 1981, Bates it 100300. Dana did not recall any such
negotiations and denied that he tried to jettison Compton in 1981. Dana deposition
transcript, at 245,247,256-57, 270-71.

Dana depositiontranscript, at 369.
Dana deposition transcript, at 274.
Hoffenblum deposition transcript, at 222.
Letter from Bush to Supervisors, Bates # 1280-1281; Hoffenblum deposition transcript, at
186; Bushdeposition transcript, at 69-74, 81-82.
Bush depositiontranscript, at 86-87.
Smith deposition transcript, at 165-66.
Los Angeles Daily News, July 30,1981, section I, at 4, Bates # 100270.
Hoffenblum deposition transcript, at 157-59.
Hoffenblum deposition transcript, at 193; Bush deposition transcript, at 84.
Boundary Committee Minutes, Aug. 10, 1981, Bates it 100207.
Boundary Commission Final Repon, Aug. 24, 1981, Bates# 1210-1221.
San Gabriel VaUey Tribune, Aug. 13,1981, Bates »100255; Los Angeles Daily News, Aug.
27,1981, Bates #110445.

Edelman deposition transcript, at 213.
Edelman deposition transcript, at 223-225.
Transcript of Supervisors Meeting, Sept. 24, 1981, Bates # 100248-100250.
Boundary Commission FundReport, Aug. 24, 1981, Bates # 100199.
Hoffenblum deposition transcript, at 245.
Smith deposition transcript, at 43-44.
Turner deposition transcript, at 141.
Schoeni deposition transcript, at 392-95; Tumer deposition transcript, at 357-58, at372-73.
The calendar of Schabarum's chiefdeputy, Mike Lewis, indicates thatLewis met with
Shumate on Sept. 1and Sept. 21, 1981, presumably about reapportionment, but Lewis
remembers no details. Lewis deposition transcript, at 198-99.



Seymour deposition transcript, at 524, 536.
Seymour deposition transcript, at 520-21; Turner deposition transcript, at 357-58; Schoeni
deposition transcript, at 399.
Los Angeles Daily Journal, SepL 24, 1981, part 2, article by Gail Diane Cox; Pasadena
Star-News,Sept. 23,1981, at A-14, Bates # 100304.
Schoeni deposition transcript, at 392-94.
Pasadena Star-News, Sept. 25,1981, Bates #100301; Los Angeles Times, Sept. 23, 1981,
part II, at 1, Bates tt 107942; Schoeni deposition transcript, at 374-77.
Open Letter to Residents ofLos Angeles County," Bates #110351-110352.

Transcript of Board of Supervisors' Meeting, Sept. 22,1981, Bates »100014-100047.
Espofino's statement is on at 100036-100037.
Schoeni deposition transcript, at 365-413; Turner deposition transcript, at 311-412; Seymour
deposition transcript, at 389-402; Lewis deposition transcript, 208-10.
Suggestively, Edelman misremembcrcd the nature of the final plan, and of his actions,
saying he thought that the percentage of Hispanics in his district was increased over what it
had been using the 1971 lines. Edelman deposition transcript, at 284, 313.
Memo from James Mize to Supervisors, Sept. 25, 1981, Bates #100182; and map. Bates it
106746-106754.

Transcript ofBoard ofSupervisors'Meeting, Sept. 24, 1981, Bates # 100248-100250.
CFR, "Statement to the Press After the Status Quo Plan Passes." Bates #1187; Uranga
deposition transcript, at 67-69; Quezada deposition transcript, at 114.141-144.
Uranga deposition transcript, at 67-69.
J.M. Kousser, Expert Witnesses, Rational Choice and the Searchfor Intent, 5 Con. Comm.
349, at 352-53 (1988). Ihave also discussed the historical development of court opinions on
intent and effect in voting rights cases in Are Expert Witnesses Whores? Reflections on
Objectivity in Scholarship and Expert Witnessing, 6Pub. Historian (1984), 5. at 7-12.
Cf. Simon,supra, n.3, at 1130.
Barbierv. Connolly, 113 U.S. 27 (1884); SoonHingv. Crowley. 113 U.S. 703 (1885); Yick
Wo V. Hopkins, 118 U.S. 356 (1886).
On the efforts of the Workingman's Pany and others to eliminate Chinese laundries in San
Francisco through regulation, see W. ISSEL and R. CHERNY, SAN FRANQSCQ, 1865-
1932 (1986). at 125-30. R. DANIELS, ASIAN AMERICA (1988), at 39; A. SAXTON, THE
INDISPENSABLE ENEMY (1971), at 113-156.
DANIELS, supra, note 410, at 39.
Soon Hingv. Crowley, 5 S.Q. 730, at 734-35.
See 0. Baker, Representation and Apportionment, in 3ENCYCLOPEDIA OF POLITICAL
HISTORY (J. Greene, ed.) (1984), at 1128.
See SectionI.C.,supra.

118 U.S. 356(1886).



6 S.Cl 1064, a: 1068.

6 S.Cl 1064, at 1068-73.

6S.CL 1064, at 1073. An obvious misprint ("appUance", instead of "appearance" is printed)
in the Supreme Court Reporter edition of the opinion has been corrected.
Newman v. Spencer, Ratiiff v. Williams, and Brown v. Allen, H.R. Rep. Nos. 1536, 1537,
and 1538, 54th Cong., 1st Sess. (1896). Interestingly enough, the civil rights forces that
brought aparallel challenge in 1965 were unaware ofJones's and succeeding efforts. See
Contested Elections in the First, Second, Third, Fourth and Fifth Districts of the State of
Mississippi: Hearings Before the Subcomm. on Elections ofthe Comm. on House Adm., 89th
Cong., 1st Sess. (1965); M. Stavis, ACentury ofStruggleforBlack Enfranchisement in
Mississippi: From the Civil War to the Congressional Challenge of1965-andBeyond, 57
Miss. L.J. 591 (1987).

Williams v. Mississippi, 170U.S. 213 (1898).
Id. Interestingly, Jones rested his case entirely onthe Fourteenth Amendment.
Ratiiff V. Beale, 20 So. Rep. 865 (1896).
Perhaps Jones thought that demonstrating their absence from the jury panel was sufficient
and more relevant than their exclusion from the state's voter rolls, which would have been
difficult to demonstrate, anyway, since no official records of registration by race were kept in
Mississippi at that time.

18 S. a. 583, at 588.

C. WOODWARD, ORIGINS OF THE NEW SOUTH, 1877-1913 (1951), at322-23.
W. Oates, in 2 Ala. Con. Con. Off. Proc. (1901), at2790-91; J. Daniel, in Va. Con. Con.
Proc. and Debates (1901-02), at 2947-48. Cf. Crumpacker, in Cong. Rec., 56 Cong., 2Sess.,
Appendix, at 71.

KOUSSER, supra, note 12, at 58-62, 162-71.
See the extensive reports in the Montgomery Advertiser during 1902: March 7, at 3; Match
15, at 3; March 19, at 2; March 21, at 3; March 26, at 3; March 29, at 7; May 6, at 6; May
17, at 3; June 3, at 10; June 4, at 3;June 22, at 3; June 24, at 1.
A. MEIER, NEGRO THOUGHT IN AMERICA, 1880-1915 (1957), at 111.
Montgomery Daily Advertiser, May 7, 1902. at 3; June 25, 1902, at 5; July 2, 1902, at 9;
SepL 4,1902, at 3; W.H. Smith, Is the Negro Disfranchised?, 79 THE OUTLOOK (April
29,1905), at1047-49. Elbert Thornton ofBarbour County swore that he was able to answer
all ofaseries ofquestions about government except the following: "What are the
differences between Jeffersonian Democracy and the Calhoun principles as compared to the
Monroe Doctrine?" Montgomery Advertiser, May 7, 1902, at 3.
74 THE OUTLOOK (July 11,1903), at 634-35; Montgomery Daily Advertiser, Nov. 29,
1902, at 1, Nov. 30, 1902, at 1; Dec. 14, 1902, at 1; Jones v. Montague, 194 U.S. 147
(1904); Selden v. Montague, 194 U.S. 154 (1904).
Montgomery Daily Advertiser, Oct. 13, 1902, at 18.



Giles V. Harris, 189 U.S. 475 (1903).
Id.

A. BICKEL and B. SCHiMIDT, THE JUDICIARY AND RESPONSIBLE GOVERNMENT,
1910-21 (1984), at 927-49. Whereas Giles had been argued on 14th and 15th Amendment
grounds, attorneys for the government in Guinn and Heal added areference to the
Reconstruction Enforcement Acts, thus paralleling the arguments about the Voting Rights
Act in Mobile v. Bolden, 446 U.S. 55 (1980).
Guinn and Beal v. U.S., 238 U.S. 347 (1914), Myers v. Anderson, 238 U.S. 368 (1914).
KOUSSER,supra, note 12, at 164-65.
Guinn and Beal v. U.S., 35 S.Q. 926, at 931; Myers v. Anderson, 35 S.Q. 932, at 935.
Plessy V. Ferguson, 165 Q. 1138, 1143 (1896).
Id., at 1145; italics supplied.
See the briefs in the files of the Plessy case in the National Archives, and references to the
literature in J.M. Kousser Separate but not Equal: The Supreme Court's First Decision on
Racial Discrimination in Schools, 46 JOURNAL OF SOUTHERN HISTORY 17-44 (Note
2) (1980). The best study of the Plessy case is C. LOFGREN, THE PLESSY CASE (1987).
He treats the briefs extensively in Chapters 3 and 7.
175 U.S. 528 (1899). Other facts about the Gumming case are taken, without further
citation, from Kousser, supra,note 444.
175 U.S. 528, 544^5.

Quoted in KOUSSER, supra, note 12, at 164.
347 U.S. 483 (1954).
16S.CL 1138, at 1145.

LOFGREN, supra, note 441, at 157-58.
See Washington, Alexandria, and Georgetown Railroad Company v. Brown, 17 Wallace 445
(1873).

364 U.S. 339 (1960). The best study of racial discrimination in Tuskeegee politics is R.
NORRELL, REAPING THE WHIRLWIND: THE CIVIL RIGHTS MOVEMENT IN
TUSKEEGEE (1985).
364 U.S. at 340-41.

Id., at 342.

Id., at 340, 347, quoting U.S. v. Reading Co., 226 U.S. 324, at 357, Western Union
Telegraph Co. v. Foster, 247 U.S. 105, at 114.
Id., at 349.

Ely, supra a3, at 1252-53 (1970); NORRELL, supra, n. 449, at 119, 124
369 U.S. 186(1962).
377 U.S. 533 (1964).
478 U.S. 109 (1986).

Blacksher and Menefee, supra, n.3 at 14-18 (1982); Rogers v. Lodge, 458 U.S. 613, at
635-36 (1982) (dissent).



391 U.S. 367(1968).

403 U.S. 217(1971).

391 U.S. 367, at 388.

Id.

403 U.S. 222. at 218-19.

Id., at 224-25. Earlier in his career, Justice Black had not been so reticent about detennining
the purposes oflegislators. See Adamson v. California, 322 U.S. 46, at54-125 (1947).
403 U.S. 218, at 240-41.

Brest, supra, n.3.

Id., at 119-20: cf. Ely. supra, n.3, at 1267-68.
Brest, supra, n.3.

Id., at 124-27.

Id., at 128-30.

They were Justices Black, Burger, Blackmun, and Stewart. Justice White pointed this out in
his dissent in Palmer, at 242.

403 U.S. 124 (1971).

Id., at 149.

Id., at 133-63, especially 134,n. 11.
White V. Regester, 412 U.S. 755 (1973).
Id., at 766-70.

Id., at 769, 766-67.

485 F.2d 1297 (5th dr., 1977).

Washington v. Davis, 426 U.S. 229 (1976).
Id., at 241.

Id., at 240.

Id., at 249.

Id., at244, italics supplied. Note the close connection ofthe italicized phrase with the
"totality of the circumstances" phrase in White v. Regester, 412 U.S. 755, at 768.
Washington v. Davis, at 254-55.

Village ofArlington Heights v. Metropolitan Housing Development Corp., 429 U.S. 252
(1977).

Id., at 267.

Id., at 266, 271, n. 21. Cf. Mt. Healthy City School District v. Doyle, 429 U.S. 274.
Arlington Heights, supra, n. 482, at 268-69.
Personnel Administrator ofMassachusetts v. Feeney, 442 U.S. 256 (1979).
Id., at 279-80, italics supplied. Although the sexually differentiated consequences ofthe
veterans* preference were foreseeable. Justice Stewart continued in a footnote to the

sentence quoted in the text, the fact that veterans' preferences had allegedly always been
considered legitimate and that "the statutory history and allof the available evidence
affirmatively demonstrate[d]" that there was no discriminatory intent were sufficient in this
case to undercut the inference ofdeliberate disadvantage. Assuming the truth of the facts as
Justice Stewart stated them, the argument for intent in Carza is on much more solid grounds.



forraciaUy discriminatory gemymandcring has long been recognized and condemned, and
the administrative history and other available evidence affirmatively supports inferenMs of
discriminatory intent and undercuts other explanations.
Id., at 280. n. 24. This statement, as well as the court's reliance on the facts of impact
encapsulated in Table 13. seems to me to undercut the interpretation oiFeeney as enshining
"subjective intent" in Weinzweig. supra, n. 3. at 288-89. 318-19.
/rf.. at 271, 282.

Anthony v. Commonwealth. 415 F.Supp. 485. at 496 (D. Mass. 1976).
446 U.S. 55 (1980).

Id., at 56-81.

Id., at 81-84. 95-142.

Id., at 84-95.

Soifer. supra, n. 3. at 390. 400. 404. Similarly, see Sen. C. Mathias. quoted in Boyd and
Marianan. supra, n.3. at 1390.
Parker, supra, n. 3. at 744. Similarly, see L. McDonald. The Quiet Revolution in Minority
Voting Rights, 42 Vand. L.R. 1249. at 1263-64 (1989).
For asample, see Parker, supra, n. 3. at 737-46; Boyd and Markman. supra, n. 3. especially
at 1404-05.

Rogers v. Lodge. 458 U.S. 613. at 636. 638. 643-44 (dissent).
Bolden. supra, note 494. at 63-64. On Cuinn and Gomillion, see supra, text at notes 433-36,
447-51. In U.S. v. O'Brien. 391 U.S. 367. at 385. Chief Justice Warren had denied that
Gomillion was a purpose case.
Bolden. supra, note 494. at 71. Italics supplied.
/r/., at 74-76. notes 20-21.
Id., at 96 (dissent). A. THERNSTROM. WHOSE VOTES COUNT? AFFIRMATIVE
ACTION AND MINORITY VOTING RIGHTS (1987). at 75. unaccountably refers to
Stewart's opinion as "principled, simple, and tighL"
White V. Regester. 412 U.S. 755. at 768.

Washington v. Davis, 426 U.S. 229. at 243.
Mobile V. Bolden. at 74-75.

Parker, supra, n. 3. at 742-45; Weinsweig. supra, n. 3. at 322-29.
P. McCrary, History in the Courts: The Significance ofBolden v. The City ofMobile, in
Davidson, supra, note 20. at 47-63.
Bolden v. City of Mobile. 542 F.Supp. 1050 (S.D. Ala. 1982); Bnswn v. Board of School
Commissioners of Mobile County. 542 F.Supp. 1078 (S.D. Ala. 1982), affd706 F.2d 1103
(11th Cir. 1983). affd 474 U.S. 1005 (1983).
Rogers v. Lodge. 458 U.S. 613 (1982). The Rogers opinion was actually made public two
days after the passage of the Voting Rights Act. but is discussed first for convenience
Id., at 624-28.



See S.Rep. No. 417,97th Cong., 2d Sess., at 27.
W.. at 27, n. 108.

Id., at 29-31; Rogers v. Lodge, at 624-28.
One commentator even goes so far as to say that in Rogers, Justice White "rendered the
inquiry into discriminatory purpose somewhat obsolete by replacing the purpose
requirement with aresults test." P. Karian, Maps and Misreadings: The Role ofGeographic
Compactness in Racial Vote Dilution Litigation, 24 Harv. Ol-CL L.R. 173, at 193 a 77
(1989).

Weinzweig. supra, n. 3.at 322-35; Ortiz, supra, n.3.
Michael M. v. Superior Court of Sonoma County, 450 U.S., 464,101 S. CT. 1200 (1981).
Id., at 1206, a 7.

Hunter V. Underwood, 471 U.S. 222, 105 S. CT. 1916 (1985).
Id., at 1922.

106 S. CT. 2752 (1986).
Id., at 2766-67.

See, e.g., R. Engstrom and M. McDonald, The Election ofBlacks to City Councils:
Clarifying the Impact ofElectoral Arrangements on the Seats!Population Relationship, 75
Am. Pol. Sci. Rev. 344 (1981); Idem., The Election ofBlacks to Southern City Councils: The
Dominant Impact ofElectoral Arrangements in BLACKS EN SOUTHERN POLITICS (L.
Moreland, R. Steed, and T. Baker, eds., 1987), C. Davidson and G. Korbel, At-Large
Elections and Minority Group Representation: ARe- Examination ofHistorical and
Contemporary Evidence, 43 J. ofPol. 982 (1981).
See, e.g., P. Argersinger, Electoral Processes, in2ENCYCLOPEDIA OF AMERICAN
POLITICAL HISTORY 489 (J. Greene, ed., 1984).
Supra, section I.C.

442 U.S. 256, at 262. Note that this was the first sentence in Stewart's opinion after his
statement of the facts.

100 S.Cl 1490, at 1501, a 15, citing E. BANFIELD and J. WILSON, CITY POLITICS, at
151 (1963). In his dissent, 100 S.Ct. at 1520, n. 3, Justice Marshall gave much fuller and
more representative citations, including some to other pages of Banfield and Wilson's book
that contradicted Justice Stewart's statement.

106 S.Q. at 2808.

Simon, supra, n. 3, at 1070-71.

McCraiyand Hebert, supra, a 5, at 107.
J. Kousser, supra, a 12, at 165-71.

Hunter v. Underwood, 471 U.S. 222, at231-32 (1985).
McCrary and Hebert, supra, a 5, at 109-12.
544 F. Supp. 1122, at 1127-28 (1982).

See snpm, section III.B.



Id., sections m.D., IV.E.-F.

E.g.. Elmore v.Rice, 72 F. Supp. 516 (1947); S. LAWSON, BLACK BALLOTS: VOTING
RIGHTS IN THE SOUTH. 1944-1969 (1976). at 49-52.

U.S. V. Marengo Co. Comm.. 731 F. 2d 1546, at 1571 (11th dr.. 1984).
Zimmer v. McKeithen. 485 F.2d 1297, at 1301 (5Lh Cir., 1973).
See Smith v. Paris. 257 F. Supp. 901 (1966).
See City ofPon Arthur v. U.S.. 517 F. Supp. 987. at 1020 (1981).
1901 Ala. Acts 890, No. 328, Sec. 6 (Feb. 8. 1901).
Trial Transcript at 3326 and 3659, U.S. v. Dallas Co. (testimony of Peyton McCrary and J.
MorganKousser, respectively).
471 U.S. 222, at 226-28.

Single-shot or bullet" voting takes place in multi-member constituencies, when each
member of the electorate may vote for more than one candidate. Members ofpolitical or
social minorities often cluster their votes on one or a few candidates, hoping that the
majority group will spread its votes, thereby allowing candidates favored by the minority
group to be elected. An anti-single shot law prohibits this practice.
J. Kousser. supra, n. 12. at 51-56.

Gomillion v. Lightfoot, 364 U.S. 339 (1960).
Trial Transcript at 3588-3600. U.S. v. Dallas Co. (Kousser testimony).
McCrary and Hebert. supra, a 5. at 109-112.
See supra, especially section 111. F.
See J. Kousser. The Undermining ofthe First Reconstruction: Lessonsfor the Second, in
Davidson, ed.. supra, n. 20. at 36.
Sumter S.C. Daily Item. Nov. 3,1978; Declaration of J. Morgan Kousser. in County Council
ofSumter County. S.C. v. U.S. (District Coun, D.C.. 1982). at25-26.
Plaintiffs Exhibit 461. Brown v. Board of Commissions of the City of Chatanooga,
Tennessee (D. Tenn., 1989).
See supra, section l.D.

M. MCMILLAN. CONSTITUTIONAL DEVELOPMENT EN ALABAMA. 1798-1901 at
275. a 76. (1955).

Hunter V. Underwood, 471 U.S. 222. at 231.

Quoted in MCMILLAN, supra, n. 557, at 225, a 49.
Supra, sections 111. D., IV. E.. and IV. F.

471 U.S. 222, at 230.

Sections IV. D. - IV. G.

E.g.. Defendant's exhibits 109-110. County Council of Sumter County, S.C, v. U.S.
(District Court. D.C., 1982).

Lodge V. Buxton. 639 F.2d 1358, at 1375 (CA5 1981). On this point, the Supreme Court
reversed the Appeals Court, in Rogers V. Lodge. 458 U.S. 613,102 S. CT. 3272, at 3280 n
9(1982).



See Weinsweig, supra, n. 3, at 333.
See J. Gross, Alabama Politics and the Negro, 1874-1901 (unpub. Ph.D. thesis. Univ of Ga
1969), at 244.

Quoted in McCrary and Hebert, supra, n. 5 at 105.
For example. Richard K. Simon, an attorney for Los Angeles County, and Ron Smith
performed the following call-and-response during Smith's deposition: "Mr. Simon: If you
don tremember, that s fine. [Smith]: Idon't remember." Smith deposition transcript, at 98.
Supra, text at notes 385-88.

KOUSSER. supra, note 12. at 238-65.

Of course, one could investigate why the state as awhole adopted the policy in the first
place.

Trial Transcript at 3529-42 (U.S. v. Dallas Co.) Cf. the discussion ofDillard v. Crenshaw
Co.. 640 F. Supp. 1347 (M.D.. Ala.. 1986). in McCrary and Hebert, supra, n. 5, at 118-21.
Supra, sections I.B.. IV. A.. IV. D.
McCrary and Hebert. supra, n. 5. at 113.
J. ELY. DEMOCRACY AND DISTRUST: ATHEORY OF JUDICIAL REVIEW (1980), at
138. Even more extreme versions ofthe statement appear in Ely, supra, n. 3, at 1215, n. 31.
and 1278-79.

Id., at 1275-79. For an assessment of the historical evidence, see Kousser. supra, n. 12. at
182-93.

See text, supra, at notes 439-44.

See, J. Kousser. "The Supremacy ofEqual Rights": The Struggle Against Racial
Discrimination in Antebellum Massachusetts and the Foundations ofthe Fourteenth
Amendment, 82 N.W.U.L.R. 941. at 973-74 (1988).
That school desegregation caused white violence against blacks, for instance, was used as an
argument for segregation by the racist school board in New Orleans in 1877. SeeR.
FISCHER, THE SEGREGATION STRUGGLE IN LOUISIANA. 1862-1877 (1974). at
138-39.

97 S.Cl at 563,566. n. 21. Italics supplied. This "but for" test is enshrined in Simon, supra,
n. 3. at 1043.1065.

99 S.Cl at 2296.

Some commentators, such as Miller, supra, n. 3. at 733-34. have in effect given up any effort
to deal with mixed motives or institutional intent. Ido not think the situation is quite that
desperate.

In Rybicki v. Board ofElections. 574 F. Supp. 1082. at 1110 (1982), Judge Cudahy ofthe
Circuit Court ruled on this issue that white incumbency preservation "was so intimately
intertwined with, and dependent on. racial discrimination and dilution of minority voting
strength that purposeful dilution has been demonstrated ..."
See text, supra, at notes 97-104.



Simon, supra, n. 3, at 1122-23.

E.g.. J. ENELOW and M. HINICH, THE SPATIAL THEORY OF VOTING (1984), at 2.
Supra, at n. 14.

Supra, section IV. F.

Supra, sections IV. E - IV. G.

Supra, section III. B.

Supra, sections III. E. and IV. D.

Supra, section III. D.

See Table 5, supra. As the last row on Table 5 shows, any redistricting to promote
population equality during the 1980s would have added territory to the Board's weakest
Republican, Deane Dana. It is also Interesting to consider the ethnic population estimates of
the County's Department ofHealth Services. Briefly, they show an across-the-Board
increase in Hispanic percentages, with the First District continuing the pattern of the 1970s
and gaining Hispanics fastest In 1989, the figures indicate that 47.0% of the population in
the First District is Hispanic. The figure is 48.7% in the Third District.
Supra, sections II, III. B., and IV. F.

Supra, sections II and IV. C.

Keyes v. School District, 413 U.S. 189 (1973). On Keyes, see Jessica Pearson and Jeffrey
Pearson, Denver: Keyes v. School District No. I, in LIMITS OF JUSTICE: THE COURT'S
ROLE EN SCHOOL DESEGREGATION (H. Kolodner and J. Fishman, eds.) (1978), at
167-222,181,193.

Supra, part IV.
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