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POPULISM AND INSTITUTIONAL DESIGN:
METHODS OF SELECTING CANDIDATES

FOR CHIEF EXECUTIVE

STEPHEN GARDBAUM† & RICHARD H. PILDES‡

The institutional design through which democracies choose nominees who compete
to become a nation’s chief executive is among the most consequential features in the
design of democratic elections. Yet there is surprisingly little scholarship that
explores this issue in detail. This Article provides both historical perspective on the
evolution over time of the nomination process in the United States and comparative
perspective on how other major democracies structure this process. The central
organizing theme of this piece is the contrast between nomination processes that
entail a central role for “peer review”—in which party leaders have a central voice
in the selection of their parties’ nominees—and purely populist selection methods,
in which ordinary voters completely control the selection of nominees and party
figures have no special role.

The first half of the Article is historical and focuses on the United States. In the
1970s, the United States shifted almost overnight from the methods that had been
used for nearly 200 years to select party nominees, in which official representatives
of the political parties played the major role in deciding the parties’ candidates for
President, to a purely populist mode (primaries and caucuses) for selecting presi-
dential nominees. The consequences of this dramatic transformation have mani-
fested themselves in recent presidential nomination contests. In this Part, we seek to
show both how radical the change was that was made in the 1970s and yet how
accidental, contingent, and inadvertent this transformation was. The “framers” of
these changes did not actually intend to create the system with which we ended up,
in which the primaries and caucuses completely determine the parties’ nominees.

The second half is comparative and explores how other major democracies struc-
ture the process of choosing party leaders and candidates for chief executive. This
part shows that the U.S. system is an extreme outlier among major democracies: In
no other democracy is the selection completely controlled by the mass of ordinary
voters. Most other democracies use systems of pure peer review to select candidates
for chief executive; or use systems that mix elements of peer review with popular
participation; and in other ways continue to give official representatives of the par-
ties much greater say than in the United States over the selection of the parties’
nominees for chief executive.

† MacArthur Foundation Professor of International Justice & Human Rights, UCLA
School of Law.

‡ Sudler Family Professor of Constitutional Law, NYU School of Law. We would like
to thank participants for helpful comments at the New York University Law Review sym-
posium, the Public Law and the New Populism workshop at NYU, the Yale Law School
faculty workshop, the University of Arizona College of Law faculty workshop, and the
International Society of Public Law (ICON-S) 2018 conference panel on Populist Chal-
lenges to Liberal Constitutionalism where earlier versions of this article were presented.
We are extremely grateful for the superb research assistance work of Christina Ford. Copy-
right © 2018 by Stephen Gardbaum & Richard H. Pildes.
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This Article also contributes to the general analysis of the rise of populist politics in
many democracies today by showing that the institutional design mechanisms for
choosing party nominees and party leaders can enable or constrain how easily and
quickly populist political forces are able to capture control of government.
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INTRODUCTION

The institutional framework and legal rules through which
democracies choose the nominees who compete to become a nation’s
chief executive (President or Prime Minister) are among the most
important features in the institutional design of any democracy. Yet
despite the considerable academic attention “the law of democracy”
has received in the United States over the last twenty years, surpris-

Electronic copy available at: https://ssrn.com/abstract=3064938



40675-nyu_93-4 Sheet No. 35 Side A      10/16/2018   09:18:32

40675-nyu_93-4 S
heet N

o. 35 S
ide A

      10/16/2018   09:18:32

\\jciprod01\productn\N\NYU\93-4\NYU403.txt unknown Seq: 3 16-OCT-18 8:59

October 2018] POPULISM AND INSTITUTIONAL DESIGN 649

ingly little scholarly focus has thus far been devoted to this funda-
mental attribute in the institutional design of American democracy.
This lacuna is particularly striking because one of the most conse-
quential and radical developments of the last fifty years in the way
American democracy is structured is the fundamental change we
made to the way the major party nominees for President are selected:
the shift to a purely plebiscitary method in which primary elections
(and a small dose of caucuses) completely determine the party’s nomi-
nees. Similarly, there is little comparative analysis and assessment of
the different methods various established democracies use to structure
the process of choosing the principal candidates for chief executive.
Yet different selection methods inevitably have profound selection
effects on the kind of people who choose to run; on the kind of polit-
ical figures most likely to succeed in capturing nominations and office;
and, most importantly, on how the resulting administration functions
and the interests and political forces to which it is most likely to
respond.

The primary aim of this Article is to provoke more widespread
reflection about how best to design this crucial feature in the institu-
tional framework of democracy. Precisely because the dramatic new
system put in place in the United States nearly fifty years ago has
remained largely unchallenged and unchanged since then, most
Americans undoubtedly have come to take for granted that our cur-
rent system of presidential primaries and caucuses is the “natural” or
the only “democratic” way to select nominees for President. We seek
to unsettle that notion by providing both historical and comparative
perspective on this issue.

The secondary aim is to contribute to the more general debate
over the rise of populist forms of politics in many parts of the world,
including the United States and Europe, in the last several years.1 We
seek to explore how different selection methods for party nominees
might affect the likelihood that populists will gain office as a country’s
chief executive.

1 There is a good deal of debate currently taking place over how precisely “populist
politics” ought to be conceptualized or defined. For the work which has received the most
attention and inherently links populism to a rejection of political pluralism, see JAN-
WERNER MÜLLER, WHAT IS POPULISM (2016). For a critique of Müller and a defense of a
more expansive conception of populism, see Robert Howse, Populism—A Defense:
Reflections on the History of Democratic Thought and Practice 2–9 (unpublished
manuscript) (on file with authors). For a recent review of Müller’s book applying its core
analysis to identify the populist challenge to democratic constitutionalism in the United
States, see Aziz Z. Huq, The People Against the Constitution, 116 MICH. L. REV. 1123
(2018). What we are primarily concerned with and about is illiberal, authoritarian populism
of the right or left.
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Part I chronicles the historical development within the United
States of the different methods and institutional frameworks that have
been used over time for selecting presidential nominees. This Part
demonstrates that for most of American history until the 1970s, the
selection system included a prominent role for what we call “peer
review,” in which existing officeholders and party officials have signif-
icant weight in deciding who ought to represent the party as candidate
for President. As Part I shows, the change in the 1970s can be charac-
terized as the replacement of this peer review system with a purely
“populist” one in which voters, through primaries and caucuses, com-
pletely determine the presidential nominees.2 After describing that
shift, Part I also suggests that we did not so much intentionally choose
this new “modern” populist system as we stumbled inadvertently into
it.

Part II then turns to comparative perspectives on how other
major democracies structure the process of choosing party leaders or
candidates for chief executive. In line with the framework just
described, the central divide is between more populist systems for
making this choice versus ones in which peer review plays a significant
role. Comparative perspective can help further destabilize the idea
that our current populist system is the “natural” or uniquely “demo-
cratic” way of choosing nominees for the highest office. Part II there-
fore explores how party leaders and/or nominees for chief executive
are chosen in many other established democracies, including the
major democracies of Western Europe—the United Kingdom,
Germany, France, and Italy—as well as a diverse range of other large
or important countries outside of Europe, such as Canada, Japan,
Israel, South Korea, and Argentina.

The comparative analysis in Part II is driven by, and organized
around, three major aims: (1) to identify the greater role that peer
review plays in many democracies than in the United States in the
selection of party leaders and candidates for chief executive; (2) to
explore whether significant changes have taken place in the methods
of making this choice over recent decades among major democracies,
and whether those changes, where they exist, have tended to move as

2 For clarification, and to distinguish this procedural sense of the term from the more
general or substantive one referenced in describing the “secondary aim” of this Article in
the previous paragraph, here, by “populist” (versus “peer review”), we are referring to
selection methods by which the mass of ordinary voters choose a party’s candidate.
Although we are thus using populism in two distinct senses in pursuing our primary and
secondary aims, procedure and substance are far from unrelated, as it is a major point of
this Article that populist selection methods are far more likely to result in populist
candidates for chief executive than where some form of peer review is employed. See
discussion infra Section II.G.
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far in the direction of greater popular control as they have in the
United States; and (3) to show the diversity of forms peer review has
taken in other democracies, in recognition that different ways exist for
building in a role for peer review in democratic systems.

Although this Article is on the surface primarily historical and
comparative, we do not want to hide the normative concerns that ani-
mate it. We write to challenge the unexamined notion that our current
populist system of candidate selection is the best way to choose the
nominees who then compete in the general election for President. As
some political scientists predicted shortly after we changed to this
system in the 1970s, this populist selection method makes it more
likely than in a peer review system that candidates who lack relevant
experience will succeed, as will candidates who are more politically
extreme.3 To the extent there remain small vestiges of peer review in
our current system (e.g., superdelegates in the Democratic Party), we
want to bolster the case for retaining that role. To the extent other
democracies are contemplating moving further in the direction of
more populist selection methods, perhaps in imitation of the United
States or in response to the growing disillusionment with the main-
stream political parties in Europe and elsewhere,4 we want to sound a
cautionary note. One pragmatic benefit of peer review is that it can
help to prevent populist leaders from capturing these parties and
thereby putting such figures in a stronger position to win highest polit-
ical office. And to the extent it is possible to catalyze a conversation
about whether the United States should consider building back into
our nomination processes a greater role for peer review, we hope to
do so.

I
THE MOST POPULIST SELECTION METHOD IN THE WORLD:

THE UNITED STATES SINCE THE 1970S

From the inception of contested presidential elections in the
United States until the 1970s, we used a dramatically different system
for selecting the leading candidates to compete in presidential general
elections, including the nominees of the dominant political parties,
once parties had become an established element in American democ-

3 See NELSON W. POLSBY, CONSEQUENCES OF PARTY REFORM 146–50 (1983).
4 See, e.g., PETER MAIR, RULING THE VOID: THE HOLLOWING OF WESTERN

DEMOCRACY 2–13 (2013) (detailing a growing indifference and even hostility towards
mainstream political parties in recent decades); Cas Mudde, Europe’s Populist Surge,
FOREIGN AFF., Nov.–Dec. 2016, at 25, 30 (arguing that mainstream political parties in
Europe must repoliticize the issues that have sparked a rise in populism to counter
electoral indifference).
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racy. Against this historical backdrop, the change that took place in
the 1970s was both radical and, in many ways, unintended, as
described below.

A. Evolution of the Presidential Selection Process

The Framers of the Constitution devoted substantial attention to
the final stage of how the President ought to be chosen, settling ulti-
mately on the Electoral College, with the hope that the structure of
the Electoral College would have significant selection effects on the
kinds of figures who would become President. They expected the
Electoral College to produce a non-partisan system of presidential
election in which pre-existing national reputations of the candidates
would play the decisive role.5 But the Framers appear to have
assumed that these potential credible candidates would emerge more
or less spontaneously; they gave little thought to whether there was
any need for a prior stage of filtering, in which potential candidates
were somehow distilled down to a group from which voters would
then choose by voting for the electors.6

Yet starting in the early nineteenth century, the first form of peer
review and two-stage selection process emerged.7 This was the con-
gressional caucus, which arose as the de facto means of pre-selecting
the most credible candidates for President in a world in which fac-
tional or partisan divisions had begun to emerge.8 In the caucus
system, which lasted until 1824, members in Congress from a self-
identified coalition—particularly, the Republicans—would privately
come to agreement on the candidate they would endorse to the public
as the representative of their views.9 The birth of the caucus system
reflected, in part, the fear that without such a filtering device, too
many candidates would run, the Electoral College would not be able
to select a clear winner, and the selection of the President would thus

5 See JAMES W. CEASER, PRESIDENTIAL SELECTION: THEORY AND DEVELOPMENT

41–42 (1979) (noting that the selection system the Framers implemented was predicated on
non-partisan competition).

6 See id. at 86 (“[T]he Founders’ thought remains vague on just how individuals would
earn the ‘continental reputations’ of which they spoke. Their view was that such
reputations would naturally emerge in a regime in which national politics played a large, if
not the dominant, role.”).

7 The first caucus was in 1800, when Republicans were united behind Jefferson as their
presidential candidate, but were uncertain about their vice-presidential candidate, and so
gathered in private to forge agreement on Aaron Burr. 2 JAMES BRYCE, THE AMERICAN

COMMONWEALTH 843 (Liberty Fund 1995) (1888).
8 See id.
9 See id. (detailing the use of congressional caucuses for the selection of presidential

and vice-presidential nominees).
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end up being decided in the House of Representatives, in which each
state delegation had one vote.10

The emergence of the caucus was ironic for two reasons. First, it
reflected the blossoming of the kind of factional divisions that the
Framers most feared and that the Constitution had been designed to
preclude.11 Second, the Framers had specifically rejected having the
President chosen by Congress, out of fear that the President would
then be too dependent upon Congress.12 The entry of the caucus
system at the “nomination” stage, however, generated precisely that
kind of dependency. To be sure, defenders of the caucus system
argued that members of Congress were merely making recommenda-
tions to the public, with the choice still in the hands of the voters.13

And while scholars have debated how decisive the choice of the con-
gressional caucus actually was, that choice became the President in
every general election from 1800 to 1816.14 For much of the first forty
years, the role of the congressional caucus in the selection process
meant that American government operated less as the system of sepa-
rated powers originally envisioned and more as one involving a “con-
gressionally-dominated fusion of legislative and executive powers.”15

Critics derided the system as “King Caucus”16—an elite capture
of the presidential process—and the system began to lose its legiti-
macy. Within a couple decades, it was replaced by the national polit-
ical party nomination conventions that, in vestigial form, remain with
us today. Though the party convention was not invented by President
Martin Van Buren, he quickly turned it into an enduring feature of
American democracy, along with his brilliant creation and legitima-
tion of the mass, national political party.17 Of particular relevance
here, Van Buren had concluded that, in the vacuum created by the
demise of the congressional caucus as a way of filtering presidential

10 See id. at 842–44 (detailing the evolution of the nomination process and its response
to decreased political consensus and increased desire for public participation).

11 See CEASER, supra note 5, at 77 (“Virtually all the Founders associated parties with
seditious bodies.”).

12 See, e.g., id. at 65, 82.
13 See id. at 77 (recognizing that early advocates of permanent political parties saw

them as vehicles for ordinary voters to influence the nomination process).
14 Id. at 117.
15 Daryl J. Levinson & Richard H. Pildes, Separation of Parties, Not Powers, 119

HARV. L. REV. 2311, 2321 (2006).
16 CEASER, supra note 5, at 125.
17 The first national conventions were held in 1831, by the Anti-Masons and the

National Republicans (who soon became the Whigs). In 1832, another national convention
adopted the Whig nominations. In 1836, the Jacksonian Democrats selected through a
national convention, but their opponents did not. But by 1840, all significant parties had
come to use the national convention system. See, e.g., JAMES S. CHASE, EMERGENCE OF

THE PRESIDENTIAL NOMINATING CONVENTION, 1789–1832, at 292–94 (1973).
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nominees, competition for the presidency had devolved into a system
of highly personalized and factional politics which generated too many
candidates and more extreme, demagogic campaign appeals, as indi-
vidual candidates fought to find ways to distinguish their personal
brands.18 Unified, national political parties and party nominating con-
ventions were thought to be vehicles for fostering broad consensus by
forcing compromise among cross-cutting cleavages and reining in the
role of personalized politics. By 1836, “the idea of partisan nomina-
tions was never again seriously challenged; it became part of the living
constitution.”19

Though the conventions purportedly involved a larger and more
representative group of selectors than the congressional caucus, the
reality was that state and local party leaders effectively controlled the
conventions and the nomination process. They had considerable
capacity to influence the choice of delegates, who were chosen by
means like a party caucus, district convention, state convention, exec-
utive committee, or some combination of these and similar methods.
These party leaders also led their own state delegations and had sub-
stantial practical control over how their states’ delegations voted.20

Party leaders, who included state and national officeholders, had long-
standing ties to their parties and were professional politicians.21 Thus,
despite opening up the selection process to greater participation
through the nominating conventions, the dominance of these state and
local party leaders continued to provide a mechanism of peer-review
filtering of potential nominees, albeit in more attenuated and inclusive
form than the congressional caucus.

Once created, the party convention system did not face any sig-
nificant change until 1912, with the advent of the Progressive Era’s
press for direct primaries as a general means of choosing party nomi-
nees for all levels of election.22 That movement introduced a limited
role for a few direct presidential primaries to choose convention dele-
gates.23 But in hindsight, what is most remarkable is the limited
imprint the direct primary movement had on the presidential nomina-

18 CEASER, supra note 5, at 132, 136.
19 Id. at 127.
20 For one description, see LEON EPSTEIN, POLITICAL PARTIES IN THE AMERICAN

MOLD 90 (1986).
21 Id.
22 See CEASER, supra note 5, at 220.
23 See id. (noting that Progressives such as Woodrow Wilson advocated for primaries at

a national level, but only a handful of individual states adopted them as a means to select
delegates for the national party convention).
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tion process, given how successful that movement turned out to be for
elections at virtually every other level.24

The direct primary was introduced as an element—but just an
element—in the nomination system on behalf of former President
Theodore Roosevelt’s pursuit of the nomination in 1912. Dis-
enchanted with his handpicked successor, William Howard Taft,
Roosevelt, who had been President from 1901 to 1909, decided to
challenge Taft in 1912. Yet Roosevelt understood that by this time
President Taft had control of the party apparatus.25 To circumvent the
party establishment, Roosevelt and his allies pressed states to adopt
the direct primary for choosing delegates to the Republican Party con-
vention, at the same time as the movement for direct primaries for
choosing nominees for other offices was gaining steam. This support
for increasing the direct role of “We the People” was purely strategic;
before being convinced this was his only path to the nomination,
Roosevelt had opposed direct primaries and other forms of more pop-
ular democracy.26 Nonetheless, it is no surprise that Geoffrey Cowan,
one of the architects of the Democratic Party’s post-1968 move to the
“modern” system in which presidential primaries completely deter-
mine the party’s nominee, has recently celebrated Roosevelt’s role in
inaugurating the first presidential primaries. Responding to this pres-
sure from Roosevelt and his allies, thirteen states ended up choosing
their delegates through the direct primary for the 1912 Republican
convention.27

From this point until the 1970s, our presidential nomination pro-
cess is best understood as what scholars have characterized as a
“mixed system.” Primary elections to choose delegates from some
states became an element in the process, alongside the continuing role
for local, state, and national party figures selected in the more tradi-

24 Id. at 221; see also EPSTEIN, supra note 20, at 169–70.
25 See GEOFFREY COWAN, LET THE PEOPLE RULE: THEODORE ROOSEVELT AND THE

BIRTH OF THE PRESIDENTIAL PRIMARY 83–84 (2016) (detailing how Roosevelt’s efforts in
helping Taft win the nomination in 1908 precluded Roosevelt from securing the
nomination in 1912).

26 See id. at 42 (noting that Roosevelt “refused to embrace popular democracy as the
cornerstone of the progressive agenda”); id. at 43 (quoting Roosevelt’s private letter
remarking that every real supporter of democracy “acts and always must act on the
perfectly sound (although unacknowledged, and often hotly contested) belief that only
certain people are fit for democracy” (internal quotation marks omitted)). By the time he
was running against Taft and pressing for primaries, he gave widely-noticed speeches,
including one he called “The Right of The People to Rule,” in which he asserted: “The
great fundamental issue now before the Republican Party and before our people can be
stated briefly . . . . It is: Are the American people fit to govern themselves . . . ? I believe
they are. My opponents do not.” Id. at 99.

27 See id. at 1.
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tional ways. Although winning a primary could influence the selection
process, the dominant power to determine the nominees continued to
rest with the traditional party figures.28

Indeed, one might expect that once primaries were introduced
into the system for Roosevelt, the pressure for the direct primary
would only gain momentum, particularly in light of the soon-to-be
common use of the direct primary to choose nominees for other fed-
eral and state offices. Yet the presidential nomination process con-
tinued to resist the forces of complete populist control.

For instance, President Woodrow Wilson formally proposed in his
first State of the Union address in 1913 that Congress enact a national
primary law, because he believed a more empowered presidency was
necessary to enable the American governance system to function
effectively and that direct primaries were a means towards that end.29

But this proposal went nowhere. And even in 1916, at the high-water
mark for presidential primaries in that era, when twenty states used
some form of a presidential primary and more than half the delegates
for each party’s convention were selected through a primary, these
primaries were not the primaries of today.30 Under many of these pri-
mary laws, state party leaders could still control their delegations by
rules that permitted delegates to be elected as “unpledged” or to sup-
port “favorite son” candidates (the state’s senator or governor, typi-
cally) who would be abandoned at the convention, as the party figures
then bargained and negotiated over the serious nomination options.31

And by 1920, enthusiasm for the direct primary as part of the
presidential candidate selection process had dissipated. Primaries set-
tled into a contained element in the system while the dominance of
the party organization re-solidified.32 After 1920, only twelve to eigh-
teen states in various years used some form of primary to select dele-

28 In 1952, the American Political Science Association surveyed each state party
organization in the country to find out how they selected delegates to the conventions and
who effectively controlled that process. In carefully reviewing that survey data, the authors
of The Party Decides concluded “that most party organizations were sufficiently insulated
from popular pressures that the selection of delegates to the party conventions—and hence
the choice of party nominee—was dominated by insiders.” MARTY COHEN ET AL., THE

PARTY DECIDES: PRESIDENTIAL NOMINATIONS BEFORE AND AFTER REFORM 118 (2008)
[hereinafter THE PARTY DECIDES].

29 CEASER, supra note 5, at 173–74.
30 See HOWARD L. REITER, SELECTING THE PRESIDENT: THE NOMINATING PROCESS IN

TRANSITION 3 tbl.1.1 (1985). Epstein reports that twenty-six states, not twenty, used some
form of primary. EPSTEIN, supra note 20, at 91. The difference in these numbers probably
reflects the range of structures that can arguably be considered some form of primary.

31 See EPSTEIN, supra note 20, at 91; THE PARTY DECIDES, supra note 28, at 113.
32 See EPSTEIN, supra note 20, at 91 (noting the decline in importance of primaries

following 1920 and the continued role of party leaders in the nomination process).
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gates.33 Indeed, we suspect most readers will be surprised to learn
that, as late as 1968, only fourteen states used primaries; they selected
37% to 38% of the delegates, well less than the majority needed to
control the choice of nominee.34

The conventional negative story about this “old” system is that a
cadre of party bosses got together in smoke-filled back rooms to
choose the parties’ nominees. But whether that characterization was
accurate at one time, the mixed system for nominations in the twen-
tieth century also functioned in considerably more complex and
nuanced ways. In this system, the role of the popular primaries and
that of the party figures ended up performing a kind of checking and
balancing function on each other’s influence. The institutional party
figures continued to have incentives to put their weight behind candi-
dates likely to hold the party’s factions together, run a competitive
election, govern effectively, and reflect the party’s general ideology.
But primaries also kept the system from being too closed, and enabled
outsiders to challenge existing party hierarchy and orthodoxy, thus
forcing the parties to remain responsive, at least up to a point. No
single institutional designer sat down in a single moment of synoptic
rationality to create the “perfect” mix of populist and peer-review
sources of power; as often happens with democratic institutions, this
system emerged from competing pressures over time. Yet we believe
the mixed system functioned surprisingly well.

The selection effects of this mixed system were also balanced in a
complex way. Under this system, some candidates chose to “run” on
the inside track and make their appeal primarily or even exclusively to
the party figures who controlled convention delegates. For instance,
the Democrats nominated Adlai Stevenson in 1952, even though he
had not run in any primary. The Democrats did so despite the fact that
Senator Estes Kefauver had won eleven of the twelve Democratic
primaries he entered.35

Others effectively took advantage of the outside track of prima-
ries to demonstrate their popular appeal and show skeptical party
leaders that they could win votes—as when John F. Kennedy won the
West Virginia primary in May 1960 and proved that a Catholic could

33 REITER, supra note 30, at 3 tbl.1.1. The one exception is the Democratic Party
convention of 1956, when twenty states used primaries of some form. Id.

34 Id. Again, there is also some discrepancy in number between the sources on exactly
how many states used primaries. Some sources report sixteen to seventeen states as using
primaries in 1968. See, e.g., EPSTEIN, supra note 20, at 91.

35 COWAN, supra note 25, at 293.
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win votes even in heavily Protestant areas.36 Even an insurgent candi-
date, like Barry Goldwater in 1964, could successfully work the mixed
system.37 But no candidate could succeed without also convincing
enough institutional party figures throughout the country that they
would be credible figures the party could support. In 1960, for
example, Kennedy won only seven primaries.38 Personal appeal to
voters in primaries mattered, but so did the ability to put together
coalitions within the party. And party figures could bring to bear more
personal knowledge than voters of how candidates actually functioned
in their role as officeholders, which potentially could weed out nomi-
nees temperamentally unsuited to governing. When candidates ran in
the primaries, they were thus always constrained to keep party regu-
lars on board too.

Whether candidates emphasized more of an “inside” or “outside”
strategy to the nomination, the net effect of this mixed system was to
keep the political parties (meaning party leaders from the national,
state, and local levels) in control. As the most thorough recent study
concludes about the convention process in the decades before it col-
lapsed, in no nomination contest “was a party forced by strong candi-
dates with large popular followings to choose a nominee it didn’t
want.”39 And, “[w]ith the exception of the Republicans in 1964 and
the Democrats in 1968, parties consistently attempted to find candi-
dates who were broadly acceptable to party groups and able to com-
pete well in the general election.”40 In other words, while the mixed
system titrated peer review with a degree of populism, the power of
peer review remained dominant.41

Thus, for the course of American history until the 1970s, the
selection of credible nominees for the presidency typically involved a
high degree of control and peer review by national, state, and local
party leaders from throughout the country. “[P]arty leaders retained

36 See THE PARTY DECIDES, supra note 28, at 125–26 (noting that, although Kennedy
was popular among party leaders, they originally felt they could not nominate him because
of his religion).

37 See id. at 142 (detailing Goldwater’s political rise in 1964).
38 Id. at 123–25.
39 Id. at 144.
40 Id. at 145.
41 Some scholars did argue in the 1950s that the parties’ role in the conventions had

already been weakened and that more populist forces had already taken control of the
process. See, e.g., William G. Carleton, The Revolution in the Presidential Nominating
Convention, 72 POL. SCI. Q. 224, 224 (1957). For a later reflection of this view, see also
REITER, supra note 30, at 124, 141. The analysis in The Party Decides rejects this view and
provides strong empirical analyses for the opposite conclusion. See THE PARTY DECIDES,
supra note 28.
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most of their customary power over presidential nominations,”42 even
as the precise form of this peer review evolved from selection by a
small caucus in Congress to nominating conventions that eventually
created a partial role for direct popular input. Even in the mixed
system that emerged in 1912 and endured until the 1970s, peer review
always played a central role in determining the major party presiden-
tial nominees.43

B. Stumbling into the “Modern” System

This long-standing peer-review system was destroyed in the after-
math of the 1968 Democratic Convention in Chicago. In its place was
erected what has been called a pure “plebiscitary” system of selec-
tion.44 This dramatic change took place almost overnight. And in
many ways, it was unintended; indeed, it transpired despite the objec-
tive of at least some of its architects to forestall exactly the changes
that their recommendations nonetheless brought about. Within less
than a decade, the American system had abandoned nearly two hun-
dred years of a peer-review selection system and replaced it (some-
what inadvertently) with a populist one.45 It is that system that now
makes possible the nomination by a major party of a figure like
Donald Trump.

The catalyst for re-examining the nomination process, of course,
was the disastrous 1968 Democratic Convention in Chicago, where the
Democratic Party was torn asunder by political conflict, primarily
over the Vietnam War.46 Outside the convention hall, national televi-
sion showed violent confrontations between Mayor Daley’s police
force and tens of thousands of anti-war demonstrators.47 Inside the
Convention, some Democrats—particularly young, anti-war ones—
were outraged that the Convention chose the establishment candi-
date, Vice President Hubert Humphrey, whom President Johnson had
bullied into supporting the war—despite the fact that Humphrey had
not won any primaries and that the party caucuses he did win were

42 EPSTEIN, supra note 20, at 91.
43 See id. at 90–95 (discussing the evolution of the system from 1832 to 1968 and its

transition from a pure to mixed system).
44 Id. at 95.
45 See ELAINE C. KAMARCK, PRIMARY POLITICS: HOW PRESIDENTIAL CANDIDATES

HAVE SHAPED THE MODERN NOMINATING SYSTEM 14 (2009) (stating that reforms
“transform[ed] the modern nominating system into a system where mass persuasion
replaced elite persuasion”).

46 For a description of the overall context of the 1968 Democratic Party convention and
the turmoil surrounding it, see POLSBY, supra note 3, at 9–52.

47 Id. at 30–33.
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based on the opaque and obscure selection structure then in
existence.48

To appease the critics of his nomination, Humphrey agreed to a
reform commission, eventually known as the “McGovern-Fraser
Commission”—which turned out to be dominated by anti-war party
reformers49—to make recommendations for reforming the nomina-
tion process for the 1972 Convention.50 These recommendations,
which the Democratic National Convention accepted, led to the most
centralized imposition ever by the national party of rules on the state
parties for how they could select delegates to the Convention.51 The
Supreme Court then held that the Convention had the legal power to
tell the state parties how they could select their delegates.52 These top-
down rules, described in a bit more detail below, were designed to
open up participation in the nomination process.53

Overstating the immediacy and significance of the changes made
in the aftermath of the Commission’s recommendations would be
tough to do. As the author of the most thorough study of this reform
process, Bryan Shafer, puts it, these changes brought “the arrival of a
revolutionary change in the mechanics of presidential selection, the
greatest systematically planned and centrally imposed shift in the
institutions of delegate selection in all of American history.”54 A mere
four years later, by the time of the 1972 Democratic National
Convention, every state had amended its delegate selection rules and
abandoned the mixed primary system it had used for decades. “Along

48 See THE PARTY DECIDES, supra note 28, at 157 (explaining that Humphrey did not
enter any primaries because he did not want to confront anti-war protesters, and that he
“avoided even giving speeches in states that were holding primaries”); KAMARCK, supra
note 45, at 13–14 (discussing the process through which Humphrey was nominated).
Theodore White famously described Humphrey as having been nominated “in a sea of
blood.” POLSBY, supra note 3, at 33.

49 KAMARCK, supra note 45, at 14.
50 THE PARTY DECIDES, supra note 28, at 158.
51 See POLSBY, supra note 3, at 55 (stating that the guidelines introduced a “new order

of . . . centralized control to the selection of state delegations to the national party
conventions”).

52 See Cousins v. Wigoda, 419 U.S. 477 (1975), which upheld the power of the national
credentials committee at the 1972 Democratic Convention to exclude delegates from
Illinois that had been certified as the state’s delegates but chosen under state rules that
conflicted with the new rules the DNC had now established. In a later case analogous to a
Supremacy Clause case for political parties, the Court upheld the power of the DNC to
exclude delegates selected under state party rules that conflicted with the rules of the
DNC. Democratic Party of U.S. v. Wisconsin ex rel. La Follette, 450 U.S. 107 (1981).

53 See THE PARTY DECIDES, supra note 28, at 47 (stating that the Commission
“recommended that the selection of delegates . . . be opened up to full and timely
participation by ordinary voters”).

54 BYRON E. SHAFER, QUIET REVOLUTION: THE STRUGGLE FOR THE DEMOCRATIC

PARTY AND THE SHAPING OF POST-REFORM POLITICS 4 (1983).
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the way, and perhaps most crucially, the official party had been erased
from what was still nominally the party’s nomination process.”55

Under the new rules, the number of party leaders and elected officials
at the conventions decreased dramatically.56 As one commentator put
it: “In less than four years, the Democratic Party discarded 130 years
of political tradition.”57

Almost overnight, the United States moved toward a purely ple-
biscitary selection process. In 1968, the primaries had bound 36% of
the delegates to each convention; just four years later, the primaries
bound 58% of the Democratic delegates and 41% of the Republican
ones, and by 1976, two-thirds of the Democratic delegates and more
than half of the Republican ones were bound.58 By 1976, more than
thirty states were using presidential primaries (today, more than forty
states use primaries). Prior to the 1970s shift, primary elections were
mechanisms for demonstrating electability to party leaders; in the new
system, primaries directly determined delegate votes. “In the old
system, candidates worked through the party regulars who habitually
attended a caucus; in the new system, candidates [try] to flood party
caucuses with their own people.”59 Among other effects, the greater
number of candidates who run today signal the loss of party control,
as “[p]arty statesmen and spokesmen [are] replaced by ‘cause candi-
dates’ espousing ideology (McGovern), the views of a discrete group
(Jackson), and by ‘anti-politics candidates’ trumpeting political inde-
pendence (Carter).”60 Primary challenges to sitting presidents have
also become more common.61

But strikingly, this radical change to one of our most important
democratic institutions was not the intended aim of many reformers,
as the major studies of the post-1968 “reforms” have concluded.62

Indeed, these changes were, ironically, exactly the opposite of their
intent. The Commission did not seek to create a primary-dominated
selection system that essentially eliminated the voice of the institu-

55 Id. at 6.
56 See James I. Lengle, Democratic Party Reforms: The Past as Prologue to the 1988

Campaign, 4 J.L. & POL. 233, 237–38 (1987).
57 Id. at 236.
58 POLSBY, supra note 3, at 64 tbl.2.5.
59 THE PARTY DECIDES, supra note 28, at 160.
60 Lengle, supra note 56, at 239.
61 See id. at 239–40 (listing challenges to sitting presidents that were “made possible by

the proliferation of primaries”).
62 See, e.g., THE PARTY DECIDES, supra note 28, at 161 (asserting that the members of

the commission “did not fully intend the changes that their reforms engendered,” including
the “marginalization of the traditional party leadership”); KAMARCK, supra note 45, at 15
(stating that, according to Shafer, “this outcome was largely unanticipated by the
Democratic National Committee” (citing SHAFER, supra note 54, at 387)).
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tional party figures altogether. In fact, the Commission wanted to save
the party through reforms that would maintain a critical role for the
party itself.

Among the Commissioners was Austin Ranney, for example, a
prominent political scientist who throughout his career had aimed to
strengthen the parties, not hollow them out. He described the mis-
match between what the Commission had meant to do and what hap-
pened in fact when its recommendations were implemented:

[T]he McGovern-Fraser commission expected to achieve several
worthy goals—and received some rude shocks after the guidelines
were implemented. For one example, most of the commissioners
strongly preferred a reformed national convention to a national
presidential primary or a major increase in the number of state pres-
idential primaries. And we believed that if we made the party’s non-
primary delegate selection processes more open and fair,
participation in them would increase greatly, and consequently the
demand for more primaries would fade away. But quite the oppo-
site has happened.63

What, then, had the Commission actually intended to do? And
how did we end up instead with our current primary-dominated
system?

The reforms largely sought to preserve the legitimacy of the party
by making the caucus system more accessible, transparent, and open;
until then, it had been governed by baroque rules designed to enable
only party insiders to participate.64 Up until then, the caucuses were
often open only to those who held party office.65 Some states chose
delegates an entire year or even two before the presidential election.66

Even when the caucuses were nominally open, those who were not
party officials had a hard time finding out where and when the
caucuses were being held; in some cases, different parts of the state
might caucus on different days.67

63 AUSTIN RANNEY, CURING THE MISCHIEFS OF FACTION: PARTY REFORM IN

AMERICA 205–06 (1975).
64 See EPSTEIN, supra note 20, at 90–95 (describing the evolution of the presidential

nomination system between 1832 and 1980); KAMARCK, supra note 45, at 7–12 (explaining
the old presidential nominating system that was controlled by the parties); POLSBY, supra
note 3, at 34–35 (stating the goals and mandate of the Commission).

65 KAMARCK, supra note 45, at 15.
66 THE PARTY DECIDES, supra note 28, at 160.
67 See EPSTEIN, supra note 20, at 90 (asserting that “public interest was often limited

and readily discouraged by the scheduling of caucuses at inconvenient times and places”);
KAMARCK, supra note 45, at 15 (explaining that even if caucuses were not formally closed,
“the lack of publicity surrounding them made it difficult for all but the most intrepid and
well organized to attend”).
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Under the new rules, if states were going to use local caucuses or
state conventions to select delegates, the process had to be open to all
who claimed to be party members; the meeting times had to be widely
publicized (a significant change) and they had to be held the same
year as the presidential election.68 If states used primaries, they now
had to be “candidate primaries”—meaning the name of the presiden-
tial candidate, rather than the potential delegate, would be listed.69

But the McGovern-Fraser Commission was not seeking to increase
the role of primaries, nor to reduce that of the institutional party’s
role. The aspiration was that the recommended reforms would legiti-
mate a continuing central role for the institutional party.

Yet as these new rules were implemented, they brought about the
dramatic changes described above. Instead of opening up caucuses
and conventions, the state parties—first on the Democratic side, then
the Republican—responded by rapidly expanding the role of prima-
ries, which had the effect of putting the nomination in the hands of
primary voters once a majority of delegates were selected that way.
Apparently, Democratic state parties were worried that if they failed
to implement the new rules properly, their delegations would be sub-
ject to credentials challenges (of which there had been many at the
1972 Democratic Convention).70 Party leaders in many states thought
primaries would be simpler and safer. Of course, even the remaining
caucuses were no longer controlled by party insiders.

Republicans were pulled down the same path, partly because
many states in which Democrats controlled the legislature passed laws
creating a primary for both parties. And as more open and par-
ticipatory Democratic processes attracted greater media attention,
Republicans felt the need to move in the same direction.

To see how the Democratic Party stumbled into such a conse-
quential change in democratic-institutional design is dispiriting. As
Shafer concluded, the committee members tended to overlook “prac-
tical effects in formally codified rules,” which contributed to “the
rapid and quiet acquiescence of these members in reforms which pur-
ported to alter the entire structure of national party politics.”71 Then,
when the recommendations came to the DNC for approval, they also

68 See POLSBY, supra note 3, at 40–52 (providing the official guidelines created by the
Commission).

69 See THE PARTY DECIDES, supra note 28, at 159–60 (explaining that, if a state used a
primary to select delegates to the nominating convention, those “delegates had to be
awarded to candidates on the basis of voter support for that candidate”).

70 See POLSBY, supra note 3, at 55 (stating that state party leaders had the burden of
proving they complied with the requirements, leaving them open to credentials
challenges).

71 SHAFER, supra note 54, at 385.
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failed to receive careful scrutiny, because the spectre of the 1968
nightmare loomed large. As one participant said: “There was still a lot
of concern for having a nice, orderly, unified National Convention.
These rules would help to do that, but if there was foot-dragging on
party reform, there would be disaffection on the left, and that would
bring 1968 back, only worse.”72

In characterizing the post-1968 changes as so consequential, we
must acknowledge the partially dissenting (but widely misunderstood)
view expressed in a frequently cited book, The Party Decides:
Presidential Nominations Before and After Reform. There an influen-
tial quartet of political scientists argue that, after the initial shock of
the 1970s reforms, the parties have figured out once again how to
assert their control over the outcome of the nomination process, not-
withstanding the advent of the primary-dominated system.73 In their
view, an informal “invisible primary” has emerged that recreates the
bargaining dynamics of the party conventions in the prior mixed
system.74 In this “invisible primary,” before the first formal primary
takes place, “party elites” and “party insiders” effectively select the
person who will in fact become the party’s nominee.75 If this claim is
right, it could be taken to mean that the 1970s changes made less prac-
tical difference than might be thought because “the party” still effec-
tively determines its nominees.

But this interpretation is, first of all, a misunderstanding of The
Party Decides. For one, “the party” that purportedly decides in the
“invisible primary” is not the traditional party establishment from the
days of meaningful peer review.76 The authors redefine “the party” to
include not just elected officials and formal party organizations, but
also “religious organizations, civil rights groups . . . organizers, fund-
raisers, pollsters, and media specialists,” along with “citizen activists
who join the political fray as weekend warriors.”77 Influential blog-
gers, political talk radio and cable TV hosts, and other influential
actors are all part of “the party” in this account. Once the party is
redefined this expansively, it is clear that any “invisible primary”
operates very differently from the peer review of elected party offi-
cials that dominated in the old, mixed system of nomination.

72 Id. at 390.
73 THE PARTY DECIDES, supra note 28, at 7 (“The reformers of the 1970s tried to wrest

the presidential nomination away from [party] insiders and bestow it on rank-and-file
partisans, but the people who are regularly active in party politics have regained much of
the control that was lost.”).

74 See id. at 187.
75 See id. at 362–63.
76 Id. at 4.
77 Id.
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Second, even with this extremely loose conception of “the party,”
it is unclear whether the book’s claim is accurate. The authors concede
that the Democratic candidates of the 1970s, McGovern and Carter,
were not the choice of the party establishment and would not have
been chosen but for their ability to figure out more quickly than
others how to work the new populist-controlled nomination system.78

Dismissing the significance of these nominations as transitional cases,
the authors then rested their case on only ten nomination contests
from 1980 to 2004. In eight of these, they conclude “the party
decided” the nominee, though they acknowledge two of those cases
are questionable.79 Nominations since then have been even less kind
to their theory. The authors conceded at the time they wrote that if
McCain were nominated in 2008 (as he was), that would “rank as a
clear breakdown of party control” and be a “defeat” for their
theory.80 And though they try to wriggle out a bit from the same con-
clusion concerning Obama’s nomination, they have to add an epicycle
to pull that off: They call Obama’s nomination “unique” because
“[t]he party changed its mind” after the voting had begun, with the
Iowa caucus.81 They candidly “confess that [they] did not anticipate
this development” and call it “a problem” for their claim.82

And now we have 2016. Begin with the Democrats. If ever a
party had decided in the invisible primary that supposedly now substi-
tutes for the party convention, it was the Democrats with their not-so-
invisible anointment of Hillary Clinton. Yet consider how close Bernie
Sanders—a socialist and Independent who was not even a member of
the Democratic Party, and was widely disliked by Democratic Party
members of Congress and most of the party establishment—came to a
coup against the party’s choice.83 Had he won, it would be hard to
imagine a more dramatic example of the populist-selection system
completely displacing peer review.

Hard, but not impossible: because, of course, there is President
Trump. Trump represents the ultimate triumph of the populist nomi-
nation process over any role for peer review or for the newly consti-
tuted “invisible primary” through which “the party” purportedly still
decides on the nominee. As a reminder, Trump abandoned many of

78 Id. at 161–69.
79 Id. at 175.
80 Id. at 339, 352.
81 Id. at 346.
82 Id. at 347.
83 This was recognized back in January 2016, in Daniel W. Drezner, The Easy Test for

‘The Party Decides’ Suddenly Doesn’t Look So Easy, WASH. POST (Jan. 26, 2016), https://
www.washingtonpost.com/posteverything/wp/2016/01/26/the-easy-test-for-the-party-
decides-suddenly-doesnt-look-so-easy/?utm_term=.184de78c8a34.
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the party’s traditional policies, had no prior experience in government
or the military, became a Republican only in recent years, and had
virtually no support before the voting began from any traditional
sources of authority and leadership in the party. He was essentially an
independent free agent who successfully hijacked the party label for
his own candidacy. For the authors of The Party Decides, a central
claim about why the (broadly conceived) party still controls nomina-
tions is that, even in the primary-controlled process, the parties are
able to “resist candidates who are unacceptable to important members
of the coalition, even when those candidates are popular with
voters.”84 For the Republicans in 2016 and 2008, that has hardly been
the case.85

Although most members of the DNC did not understand the con-
sequences of the reforms they imposed on the state parties, and many
members of the reform commission itself did not either, astute polit-
ical scientists who were experts on the design of democratic election
processes and the political parties sharply criticized these “reforms.”86

As this “modern” system was taking shape, leading political scientists
resisted on the grounds that it “might also lead to the appearance of
extremist candidates and demagogues who, unrestrained by allegiance
to any permanent party organization, would have little to lose by stir-
ring up mass hatreds or making absurd promises.”87

84 THE PARTY DECIDES, supra note 28, at 339.
85 Using The Party Decides’ own accounting system and totaling up all the post-reform

contested nominations, we can say that the (broadly conceived) party has succeeded in
determining the nominee between nine to eleven times in the “modern” era, while
insurgents, or the non-party candidates, have prevailed between seven to nine times. See
THE PARTY DECIDES, supra note 28, at 175 (providing accounting system). After this
article was completed, we ran across a March 2016 essay in which Hans Noel, one of the
co-authors of The Party Decides, concedes that, were Trump to be nominated, his
nomination would obviously be at odds with the thesis of The Party Decides, because the
party establishment “loathed” him. Indeed, Noel acknowledges that since 2000, the thesis
of The Party Decides has not been borne out in four of the six races. He then suggests that
maybe the thesis was wrong all along or, at the least, new thinking was required to figure
out why the party leaders sometimes can coordinate in advance on the party nominee and
other times not. Hans Noel, Why Can’t the G.O.P. Stop Trump?, N.Y. TIMES (Mar. 1,
2016), https://www.nytimes.com/2016/03/01/opinion/campaign-stops/why-cant-the-gop-
stop-trump.html?smprod=nytcore-ipad&smid=nytcore-ipad-share.

86 Even back in the 1880s, when the British Viscount, James Bryce, was studying the
American system and the first primaries were introduced, Bryce speculated that if the
primary system ever became national, it might “eliminate all aspirants except those who
possess conspicuous popular gifts.” BRYCE, supra note 7, at 850.

87 NELSON W. POLSBY ET AL., PRESIDENTIAL ELECTIONS: STRATEGIES AND

STRUCTURES OF AMERICAN POLITICS 235 (12th ed. 2008).
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II
HOW OTHER MAJOR DEMOCRACIES CHOOSE

CANDIDATES FOR CHIEF EXECUTIVE

When Professor William Mayer surveyed the American literature
and commentary in 2009 on peer review and the American nomina-
tion process, he concluded: “I cannot find a single, sustained attempt
to defend the proposition that party leaders and elected officials
deserve a larger role in what is clearly the most important decision the
American parties make.”88 This Symposium attests that this picture is
changing. But had Mayer looked overseas, he would already have
seen a different vision.

Contrary to the abandonment in the United States of any formal
role for peer review in selecting party nominees for President, several
well-established democracies around the world continue to rely exclu-
sively on peer review, while many others employ a mixed system in
which elements of peer review continue to combine (often in fasci-
nating ways) with a broader selectorate that usually consists only of
formal party members but not the mass of ordinary voters.

Only a small minority of democracies has moved to mostly popu-
list selection methods, but even there, the percentage of ordinary
voters involved is far lower than in the United States. Moreover, as
Section II.G demonstrates, important contextual differences between
the United States and other democracies mean that, even in the few
countries that have adopted populist selection methods, the party’s
influence or control over the process remains greater than in the
United States. In addition to peer review, where it exists, this second
source of greater party influence also helps to prevent populist leaders
from capturing major parties—as happened in the United States in
2016—and thereby decreases the likelihood of such figures becoming
chief executives.

In what follows, we first explain why in certain (i.e., mostly parlia-
mentary) democracies, the nominees who compete to become the
nation’s chief executive are the major party leaders so that party lead-
ership elections become the important selection contests. The core of
this Part then describes and provides examples of countries that have
adopted and currently employ each of the three main selection
methods in turn. It also explains the reasons for the (non-universal)
trend towards greater inclusivity that has led some democracies
towards mixed systems of peer review and populism and others

88 William G. Mayer, Superdelegates: Reforming the Reforms Revisited, in REFORMING

THE PRESIDENTIAL NOMINATION PROCESS 85, 104 (Steven S. Smith & Melanie J. Springer
eds., 2009).
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towards mostly populist methods. The Part concludes by suggesting
how other, more general differences between the United States and
many other countries in the law and practice of democracy tend to
result in lesser selection effects in the latter, even where purely popu-
list methods are adopted. Our analysis focuses on major parties both
because this is still typically where chief executives come from,89 and
because they, rather than minor parties, have been the main drivers of
the general trend.90

Part II illustrates that there is nothing “natural” or “inherent” in
the idea of democracy that requires purely populist selection methods
for choosing major-party candidates for chief executive, as revealed
by the practices of major democracies around the world.

A. Selecting Party Leaders Versus Party Candidates
for Chief Executive

In most parliamentary systems, a party’s candidate for chief exec-
utive (Prime Minister, Chancellor) is ex officio the party leader. There
are no separate party leadership and candidate selection processes,
but only the leadership contest which thereby doubles as the process
for selecting its candidate for public office. In other words, party
leaders are selected as candidates for chief executive. Indeed, quite
frequently in parliamentary systems, a party leader becomes prime
minister as the result of an intra-party leadership contest in between
general elections—that is, without being personally approved for the
highest public office by the electorate.91 On the other hand, especially
in multiparty parliamentary systems, leaders of smaller parties are
typically not—and so are not chosen as—candidates for prime min-
ister, but rather as a potentially effective party spokesperson, opposi-
tion figure, or cabinet minister in a coalition government. With respect
to the majority of parliamentary systems that fall into this category,
therefore, this section focuses on selection methods in major party
leadership contests.

By contrast, where selection processes for party candidate for
chief executive are separate from party leadership contests, this sec-
tion focuses on the former. With the United States as a notable excep-
tion, separate contests for party leader and party candidate for chief
executive are more common in presidential and semi-presidential sys-

89 Emmanuel Macron, the French President, is of course one exception.
90 That is, even where minor parties have used more inclusive selection methods

(because, for example, they have few elected officials), this has not generally had a
“contagion effect” on the major parties in that country.

91 See infra Sections II.B.1, II.C.1, II.D.2 for the examples of Australia, the United
Kingdom, and Israel.
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tems of government.92 For example, in France, François Hollande ran
successfully in the 2011 Parti Socialiste (PS) presidential primary
against the then-party leader, Martine Aubry, among other candi-
dates.93 In 2017, Nicolas Sarkozy, the former President of France and
then-leader of the (newly renamed) right-of-center party, The
Republicans, ran in its presidential primary and lost to former Prime
Minister Francois Fillon.94

Separate contests do sometimes exist, however, in parliamentary
systems. The open primaries for the Italian center-left coalition’s can-
didate for prime minister in both 2005 and 2012 are the best-known
examples,95 although they also occur in parties where the leadership
position is incompatible with being a member of the government, as in
Belgium.96

B. Purely Peer Review Systems

Several democracies continue to rely exclusively on peer review
to select candidates for chief executive.

1. Australia and New Zealand

In Australia, the mode of selecting the leader of the currently
governing Liberal Party (and so the party’s candidate for Prime
Minister) has been unchanged since 1965, and is, along with its
National Party counterpart in New Zealand, perhaps the most resis-
tant to populism.97 For in both countries, the leaders of these two
center-right parties continue to be elected exclusively by their parlia-
mentary peers and colleagues.98 The fusion of legislative and execu-
tive powers that such a “caucus” system contributes to bringing about
is, arguably, less problematic in, and coheres better with, a parliamen-
tary than a “separated powers” presidential form of government.99

The election rules which promote the ease and frequency of changing

92 In the United States, there are only candidate selection processes because there is no
official post of party leader.

93 See infra Section II.E.2.
94 See infra Section II.E.2.
95 See infra Section II.E.1.
96 See Jean-Benoit Pilet & Bram Wauters, The Selection of Party Leaders in Belgium, in

THE SELECTION OF POLITICAL PARTY LEADERS IN CONTEMPORARY PARLIAMENTARY

DEMOCRACIES: A COMPARATIVE STUDY 30, 32 (Jean-Benoit Pilet & William P. Cross eds.,
2014) [hereinafter SELECTION OF POLITICAL PARTY LEADERS] (indicating that the party
leadership in Belgium “cannot be the leader of the party in government”).

97 See Anika Gauja, Leadership Selection in Australia, in SELECTION OF POLITICAL

PARTY LEADERS, supra note 96, at 189, 204.
98 See id. at 189 (“[S]election of the party leaders remains firmly in the hands of the

parliamentary party group.”).
99 See Levinson & Pildes, supra note 15.
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party leader (contests are held on average every two years) are also
set exclusively by the parliamentary group and neither by statute nor
by the extra-parliamentary party organization, as is common
elsewhere.100

Until 2013, the other major party in both countries, Labor
(Australia) and Labour (New Zealand), followed suit in a solid
regional rejection of the trend towards broader selectorates. In
Australia, although the mode of selection had not changed in fifty
years, its application has, for the overthrow of party leaders has
become more frequent in the past decade, during which three serving
Prime Ministers were ousted by successful leadership challenges.101

Following his own experience as first deposed and then reinstated
leader/Prime Minister within three years, Kevin Rudd had Labor’s
election rules changed in 2013 to require a supermajority of its MPs to
force a leadership ballot and the use of a form of mixed voting system,
described below, for selecting the party’s leader.102 Similarly in New
Zealand, although the leader of the center-right National Party con-
tinues to be elected exclusively by its parliamentary caucus, for the
first time in 2013, the Labour Party switched to a form of closed pri-
mary system that will also be described briefly below.103

2. Germany and Brazil

In Germany, the method of selecting the party leader, and
thereby its strongly presumptive candidate for Chancellor, is man-
dated by a statute, the Party Law of 1967.104 As part of the Basic
Law’s commitment to “militant democracy,” state regulation of
internal party democracy is the norm, if arguably somewhat outdated

100 See Gauja, supra note 97, at 191 (stating that “the party leader is selected exclusively
by the parliamentary party group”).

101 These were Kevin Rudd (Labor) in favor of Julia Gillard in 2010, Julia Gillard in
favor of Kevin Rudd in 2013, and Tony Abbott (Liberal) in favor of current incumbent
Malcolm Turnbull in 2015. See Anika Gauja, The Presidentialization of Parties in Australia,
in THE PRESIDENTIALIZATION OF POLITICAL PARTIES: ORGANIZATIONS, INSTITUTIONS

AND LEADERS 160, 161, 174 (Gianluca Passarelli ed., 2015) [hereinafter THE

PRESIDENTIALIZATION OF POLITICAL PARTIES].
102 See id. at 171–74 (detailing Kevin Rudd’s rise to power and subsequent influence

over election policies).
103 See David Farrar, Labour Set to Give Members a Vote for Leader, N.Z. HERALD

(July 19, 2012), http://www.nzherald.co.nz/nz/news/article.cfm?c_id=1&objectid=10820728
(documenting the Labour Party’s proposal of this switch).

104 Parteiengesetz [ParteienG] [Political Parties Act], July 24, 1967,
BUNDESGESETZBLATT, TEIL I [BGBL] I at 149, §§ 6–11 (Ger.), translation at https://www.
bundestag.de/blob/189734/2f4532b00e4071444a62f360416cac77/politicalparties-data.pdf.
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in its conception.105 According to the Party Law, all party leaders
(Chairpersons) are elected by delegates to the party’s national confer-
ence every two years.106 In April 2018, Andrea Nahles was elected
leader of the center-left Social Democratic Party (SDP) at the party’s
convention by the votes of 414 delegates to 172 for her opponent.
Here, the 586 peer reviewers reflect approximately 0.13% of the
SDP’s membership of 433,000, and a far tinier percentage of its ten
million voters in last year’s general election.107 More typically, the
parties reach consensus beforehand and present a united front at the
conference with the “coronation” of the uncontested leader.108

Because the law does not in its terms stipulate that a party’s leader
must also be its candidate for chancellor, the legal possibility of
holding some form of primary for the latter exists. Although the
center-left Social Democratic Party considered holding a primary in
2013 to determine the top candidate on its party list, given the pres-
ence of three politicians with perceived electoral appeal, it ultimately
decided against it and in favor of automatic selection of the party
leader. The smaller Green Party did hold such a primary in 2012, the
first in Germany.109 Similarly, in Brazil, a presidential democracy, the
major parties select their presidential candidates by the vote of dele-
gates at the party conventions, with no role for rank-and-file mem-
bers. The only exceptions are the Workers’ Party and the Brazilian
Social Democracy Party, which hold internal elections when there is
more than one interested candidate within the party.110

105 See generally Ruti Teitel, Militating Democracy: Comparative Constitutional
Perspectives, 29 MICH. J. INT’L L. 49 (2007) (providing an overview of “militant
constitutional democracy,” with a brief discussion of Germany’s Basic Law).

106 Parteiengesetz [ParteienG] [Political Parties Act], July 24, 1967, BGBl. I at 149,
§§ 8–9 (Ger.).

107 See New Boss, New Plan, ARBEITSGEMEINSCHAFT DER ÖFFENTLICH-RECHTLICHEN

RUNDFUNKANSTALTEN DER BUNDESREPULIK DEUTSCHLAND: TAGESSCHAU [ARD:
TAGESSCHAU] (Apr. 22, 2018), https://www.tagesschau.de/inland/nahles-spd-103.html
(Ger.) (noting that there were also 38 abstentions, making a total of 624 valid votes);
Angela Merkel’s Coalition Hopes Rise as SPD Votes for Talks, THE WEEK (Jan. 22, 2018),
http://www.theweek.co.uk/germany/91103/angela-merkel-s-coalition-hopes-rise-as-spd-
votes-for-talks (noting that the SPD has 433,000 members).

108 See Klaus Detterbeck & Ingo Rohlfing, Party Leader Selection in Germany, in
SELECTION OF POLITICAL PARTY LEADERS, supra note 96, at 77, 77 (describing how
German parties attempt “to reach a consensus on a single candidate prior to the formal
election” and then “coronate[ ]” them).

109 See id. at 91 (discussing the Green Party as an exception to the typical process).
110 See Rachel Glickhouse & Maha Masud, Explainer: Choosing Latin American

Presidential Candidates in 2014, AM. SOC’Y / COUNCIL AMERICAS (Jan. 24, 2014), https://
www.as-coa.org/articles/explainer-choosing-latin-american-presidential-candidates-2014.
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3. India and South Africa

Among other parliamentary democracies, the two national libera-
tion movements that transformed themselves into dominant ruling
political parties after independence and democracy in India and South
Africa respectively have both adhered to their traditional method for
selecting their party leaders, which, while broader than the parliamen-
tary caucus in Australia, nonetheless relies more or less exclusively on
peer review.

The Indian National Congress still selects its party leader
(Congress President) by the same method used to appoint Gandhi and
Nehru, which is formally by a vote of the All India Congress
Committee (AICC), comprised of approximately 1000 party members
elected from state-level Pradesh Congress Committees.111 In practice,
the highest executive and policymaking body of the party, the twenty-
five member Congress Working Committee, together with the sepa-
rate Congress Legislative Party (i.e., Congress Party MPs) as well as
an incumbent Congress Party Prime Minister, if there is one, have sig-
nificant influence on who is selected. In 1946, Nehru’s selection as
Congress President, engineered by Mohandas Gandhi in the face of
factional rivalries, made certain his invitation by the outgoing colonial
power to be first interim Prime Minister and ultimately incumbent
Prime Minister of the newly independent nation.112 On Nehru’s death
in 1964, the then-Congress President, “kingmaker” K. Kamaraj (who
was Nehru’s choice for the post), refused to become Prime Minister
himself but worked to have first Lal Bahadur Shastri, and then on
Shastri’s sudden death two years later, Nehru’s daughter Indira
Gandhi, accepted as Prime Minister by the rest of the party
leadership.113

Since Indira Gandhi founded her own branch of the Congress
Party, Congress (I), in 1978, soon to replace the “official” one, the
position of President of Congress has been re-institutionalized as the
effective leader of the Party and its strongly presumptive candidate
for Prime Minister. Accordingly, between 1978 and 2004, Congress
Party prime ministerial candidates were always also Congress

111 CONSTITUTION & RULES OF THE INDIAN NATIONAL CONGRESS, art. XVIII (Indian
National Congress, 2010), https://www.inc.in/documents/constitution.pdf.

112 See Stanley A. Kochanek, The Indian National Congress: The Distribution of Power
Between Party and Government, 25 J. ASIAN STUD. 681, 682–83 (1966) (discussing the
importance of Congress’ and the President’s positions, and Nehru’s election); Satish
Chaturved, Interim Government of India Under Colonial Rule 1946, 4 INT’L J. SCI. & RES.
PUBL’NS 1, 1 (2014) (discussing political struggles around formation of Indian government).

113 RAMACHANDRA GUHA, INDIA AFTER GANDHI: THE HISTORY OF THE WORLD’S
LARGEST DEMOCRACY 389–90, 404–06 (2008).
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Presidents at the time.114 The exception is Sonia Gandhi, who has
been Congress President since 1998.115 When she was in position to
assume the prime ministership after the party’s electoral victory in
2004, she renounced it following controversy over her qualification to
serve, as an Italian-born former non-Indian citizen.116 In her place,
she recommended Manhoman Singh to the AICC, who became the
first Congress Party Prime Minister not to be President since Indira
Gandhi in 1966.117 In 2014, when Singh decided not to run for a third
term as Prime Minister, Sonia Gandhi and the Congress Working
Committee chose not to name a prime ministerial candidate before
the general election, most likely for fear of tarnishing the future pros-
pects of her son and “heir apparent,” Rahul Gandhi, in the face of
almost certain defeat.118 Despite being the world’s largest party in
terms of number of members, the other major national (and currently
governing) party in India, the Hindu nationalist Bharatiya Janata
Party (BJP), selects its prime ministerial candidate by an even more
exclusive peer review system of election by the twelve-person parlia-
mentary party board, which consists of the party’s most senior
leaders.119

Similarly, the African National Congress (ANC) in South Africa
continues to elect its leader (“President”), and thereby its candidate

114 They were: Indira Gandhi in the election of 1980; Rajiv Gandhi (1984, 1989, 1991);
P.V. Narasimha Rao (1996); Sitaram Kesri (1998); Sonia Gandhi (1999, 2004). POLITICAL

HANDBOOK OF THE WORLD 2016–2017, at 688 (Tom Lansford et al. eds., 2017).
115 See World When Sonia Gandhi Became Congress President in 1998, TIMES OF INDIA

(Dec. 13, 2017), https://timesofindia.indiatimes.com/india/world-when-sonia-gandhi-
became-congress-president-in-1998/articleshow/62021494.cms.

116 See George Wright, Sonia Gandhi Declines Indian Prime Ministership, GUARDIAN

(May 18, 2004), https://www.theguardian.com/world/2004/may/18/india.georgewright
(documenting Sonia Gandhi’s decision to decline the position of prime minister).

117 See id. (documenting reports that Sonia Gandhi would back Manmohan Singh for
prime minister).

118 See Rahul Gandhi Won’t Be PM Nominee but Will Lead Congress Campaign for
2014, INDIA TODAY ONLINE (Jan. 16, 2014), http://indiatoday.intoday.in/story/rahul-
gandhi-wont-be-pm-candidate-will-lead-cong-campiagn-for-2014/1/338192.html
(documenting Sonia Gandhi’s decision to intervene and prevent Congress from nominating
Rahul).

119 See Amit Chaturvedi, Narendra Modi Attends His First BJP Parliamentary Meeting
in New Delhi, NDTV (May 21, 2013), https://www.ndtv.com/india-news/narendra-modi-
attends-his-first-bjp-parliamentary-board-meeting-in-delhi-522893 (noting the final role of
the BJP Parliamentary Board in nominating the party’s candidate for Prime Minister); BJP
Becomes Largest Political Party in the World, TIMES OF INDIA (Mar. 30, 2015), https://
timesofindia.indiatimes.com/india/BJP-becomes-largest-political-party-in-the-world/
articleshow/46739025.cms; In Numbers: The Rise of BJP and the Decline of Congress,
TIMES OF INDIA (May 19, 2016), https://timesofindia.indiatimes.com/india/In-Numbers-
The-Rise-of-BJP-and-decline-of-Congress/articleshow/52341190.cms (explaining that BJP
and Congress are the two primary parties in India).
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for President of the country in the parliamentary general election,120

by a vote of its party elite. This takes place at the ANC’s National
Conference, a five-yearly event at which approximately 5000 delegates
out of the party’s 700,000 or so members elect the leader.121 In 2007,
Jacob Zuma defeated then-incumbent party leader and (term limited)
South African President Thabo Mbeki by 2329 to 1505122 and, then as
incumbent President himself, was easily re-elected by 2983 votes to
991 for his opponent, party Deputy President Kgalema Motlanthe.123

In December 2017, the National Conference narrowly selected
Deputy President Cyril Ramaphosa to be Zuma’s successor as party
leader and candidate for chief executive (his second and final term as
the country’s President was scheduled to end in 2019) over the latter’s
preferred candidate and former wife, Nkosazana Dlamini-Zuma. The
vote among the 4700 delegates was 2440 to 2261.124

C. Mixed Systems

While the democracies described above have not changed their
selection methods in recent years and continue to rely exclusively on
forms of peer review, others have, indeed, shifted theirs in the direc-
tion of greater inclusivity, but still retain a significant role for peer
review. The result is a range of mixed systems, albeit somewhat dif-
ferent from the one in place in the United States between 1912 and
1972.

120 Although the chief executive is termed President, and also serves as head of state
unlike in standard parliamentary systems, in most other respects—there is no direct
election of the chief executive, who is the leader of the largest party in Parliament and can
be ousted from office by a vote of no confidence—South Africa is a parliamentary system.
See, e.g., Anthony Butler, The State of the South African Presidency, J. HELEN SUZMAN

FOUND., Nov. 2013, at 4. See generally CHRISTI VAN DER WESTHUIZEN, WORKING

DEMOCRACY: PERSPECTIVES ON SOUTH AFRICA’S PARLIAMENT AT 20 YEARS (2014)
(describing the development of the South African parliamentary system).

121 See Jason Burke, Future of ANC and South Africa at Stake as Party Meets to Choose
New Leader, GUARDIAN (Dec. 15, 2017), https://www.theguardian.com/world/2017/dec/15/
future-of-anc-and-south-africa-at-stake-as-party-meets-to-choose-new-leader.

122 Haroon Siddique, Mbeki Defeated as Zuma Sweeps to Victory, GUARDIAN (Dec. 18,
2007), https://www.theguardian.com/world/2007/dec/18/southafrica.haroonsiddique.

123 David Smith, South Africa: Jacob Zuma Sweeps to Victory in ANC Leadership
Election, GUARDIAN (Dec. 18, 2012), https://www.theguardian.com/world/2012/dec/18/
jacob-zuma-south-africa-anc.

124 Jason Burke, Cyril Ramaphosa Chosen to Lead South Africa’s Ruling ANC Party,
GUARDIAN (Dec. 18, 2017), https://www.theguardian.com/world/2017/dec/18/cyril-
ramaphosa-chosen-to-lead-south-africas-ruling-anc-party. In February 2018, Zuma was
forced by the ANC to resign as President of the country (or face a motion of no-confidence
in Parliament) and Ramaphosa succeeded him.
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1. The United Kingdom

The United Kingdom has long been a two-party parliamentary
system, consisting (since the early 1920s) of the center-right
Conservatives and center-left Labour Party.125 This is due significantly
to its first-past-the-post electoral system that standardly under-
represents third and smaller parties relative to their proportion of the
national vote.126 Although in recent years the complete dominance of
the two main parties looked to have declined, with the growth and
relative electoral successes of the regional Scottish National Party
(now the leading party in Scotland), the Liberal Democrats, who were
the junior partner in the coalition government with the Conservatives
between 2010 and 2015, and the United Kingdom Independence Party
(UKIP), to the surprise of some, it reasserted itself in the 2017 general
election.127

Prior to 1965, a famously opaque system was employed by the
Conservative Party in which the leader “emerged” after consultations
with the senior party figures.128 Due to dissatisfaction with the choice
(the aloof, aristocratic Sir Alec Douglas-Hume) in many party circles
that was compounded by electoral defeat, this system was replaced in
1965 by a series of ballots among Conservative MPs until a winner
with both an absolute majority and a 15% margin of victory over the
nearest rival was selected.129 This method continued until 1998,130

when the current system was introduced following the landslide elec-
toral defeat of Tony Blair the previous year. Under the current
system, the parliamentary party serves as the preliminary selectorate,
winnowing the number of candidates down to two through successive
ballots, with the final choice between them being made by the full
party membership (of currently approximately 150,000 individuals) on
a one-member, one-vote basis through a postal ballot.131 The selection
of Theresa May as party leader and thereby Prime Minister after

125 See generally, e.g., Richard Hayton & Timothy Heppell, The Presidentialization of
Party Politics in the UK, in THE PRESIDENTIALIZATION OF POLITICAL PARTIES, supra note
101, at 142 (providing a history of the two-party system in the United Kingdom throughout
the twentieth century).

126 See id. at 143.
127 Between them, the Conservative and Labour parties received 82.4% of votes cast.

Paul Hannon, Young Voters Flock to Labour, Spurning Theresa May’s Conservatives in
U.K. Election, WALL ST. J. (June 9, 2017), https://www.wsj.com/articles/young-voters-flock-
to-labour-denying-theresa-mays-conservatives-in-u-k-election-1497006858.

128 See, e.g., Tim Bale & Paul Webb, The Selection of Party Leaders in the UK, in
SELECTION OF POLITICAL PARTY LEADERS, supra note 96, at 12, 13–14.

129 See Conservative Party Leadership Election, BBC (Aug. 14, 2008), http://news.bbc.co.
uk/2/hi/uk_news/politics/81998.stm (describing the electoral system before 1998).

130 See id. 
131 See, e.g., Bale & Webb, supra note 128, at 14.
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David Cameron’s resignation following the Brexit referendum in June
2016 emphasizes the continuing gatekeeping and control function of
the parliamentary party.132 For first, the “populist” Boris Johnson sur-
prisingly decided not to run, presumably for predicted lack of support
among parliamentary peers,133 and second, the eventual runner-up
quickly dropped out of the contest after the last ballot, leaving
nothing for the mass membership to vote on.134

Before 1980, the leader of the Labour Party was similarly elected
exclusively by its MPs.135 In 1981, two years after the defeat and
transfer of power to Thatcher, the party’s rules were changed to create
an electoral college in which 40% of the vote went to affiliated trade
unions, and 30% each to local Constituency Labour Party branches
(CLPs) and to MPs, with an absolute majority of weighted votes
needed to win at the special meeting attended by delegates.136 A con-
spicuous feature of this system was the monolithic “block voting” by
delegates at the electoral college, with unions and CLPs typically man-
dating their delegates to vote as instructed.137 In 1993, following the
party’s fourth general election defeat in a row since 1979, the new
leader, John Smith, instigated a further change in the rules, granting
equal votes in the electoral college to all three constituent groups and
ending block voting in favor of individual voting by postal ballot.138

While enhancing the participation of individual union and CLP mem-
bers, this change also obviously increased the influence of the far
smaller number of MPs.139

This system survived until 2014 when, under Ed Miliband, who
had defeated his brother for the party leadership only with the help of
trade union support, the electoral college was abolished in favor of a
straight one-member (plus affiliates and registered supporters), one-
vote system, with the winner being the first candidate to obtain 50%

132 See Angela Dewan & Lindsay Isaac, David Cameron to Resign Wednesday as
Theresa May to Become British PM, CNN (July 11, 2016), https://www.cnn.com/2016/07/11/
europe/britain-politics-may-leadsom/index.html (reporting the election of Theresa May
and questioning whether the process was democratic).

133 George Parker, How Michael Gove Forced Boris Johnson’s Surrender, FIN. TIMES

(June 30, 2016), https://www.ft.com/content/26b55cfa-3eb5-11e6-8716-a4a71e8140b0.
134 See Andrea Leadsom Withdraws from British Prime Minister Race, Leaving Only

Theresa May, CBS NEWS (July 11, 2016), https://www.cbsnews.com/news/andrea-leadsom-
withdraws-british-prime-minister-theresa-may/.

135 See, e.g., Bale & Webb, supra note 128, at 14.
136 Id.
137 See id.
138 Id. at 15.
139 See id.
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of the votes cast, using several ballots if necessary.140 At a stroke, the
influence of Labour MPs was drastically reduced from one-third of
the total to, after the 2015 general election, 230 votes out of an electo-
rate of nearly 550,000.141

Under the current rules,142 however, the remaining form of peer
review is that nominees are required to have the support of 10% of
Labour MPs and Members of the European Parliament combined
when there is a leadership vacancy, and 20% when there is a challenge
to the incumbent.143 Whether the incumbent is also required to have
such support among elected representatives was a central and crucial
issue in the most recent leadership contest, in which Jeremy Corbyn
was challenged following the Brexit referendum. The party’s National
Executive Committee narrowly ruled that he did not need such sup-
port, a decision challenged in but upheld by the High Court.144 Given
the massive vote of no confidence of 172 votes to 40 in Corbyn’s lead-
ership by Labour MPs immediately after the Brexit vote,145 it was
unlikely that he would have been able to muster the necessary 20%
support. Accordingly, given this ruling and Corbyn’s subsequent over-
whelming reelection in September 2016 despite this lack of support, a
political consequence of the new rules is that the Parliamentary
Labour Party had a “leader” foisted upon it for the first time. The
differential extent and impact of peer review on the outcomes of the
two parties’ leadership elections in 2016 could not be clearer.

140 Tom Quinn, Explainer: How Political Parties Choose Their Leaders, CONVERSATION

(May 8, 2015), https://theconversation.com/explainer-how-political-parties-choose-their-
leaders-41534.

141 See, e.g., Rowena Mason, Labour Leadership: Jeremy Corbyn Elected with Huge
Mandate, GUARDIAN (Sept. 12, 2015), https://www.theguardian.com/politics/2015/sep/12/
jeremy-corbyn-wins-labour-party-leadership-election.

142 The rules for leadership selection are contained in the Labour Party Rule Book, the
first chapter of which is the Labour Party Constitution. LABOUR PARTY, LABOUR PARTY

RULE BOOK 2018, at 1–8, https://skwawkbox.org/wp-content/uploads/2018/02/Labour-
Party-2018-Rule-Book.pdf. The rules can be changed by the party’s National Executive
Committee, if ratified by the subsequent national party conference. See id. at 18
(explaining, in Clause II(1)(A), that the National Executive Committee can modify rules
for party leadership selection).

143 In light of Jeremy Corbyn’s somewhat fortuitous overcoming of the peer review
hurdle in 2016, his supporters sought and gained a rule change in September 2017, reducing
the required percentage of MPs and MEPs from 15 to 10 in the case of a vacancy. See
Quinn, supra note 140.

144 On July 12, 2016 the NEC voted by 18–14 in a secret ballot that the incumbent leader
was automatically entitled to appear on the ballot and not subject to the requirement of
receiving the support of 20% of the party’s MPs and MEPs. This decision was upheld by a
High Court judge in Foster v. McNicol [2016] EWHC 1966 (QB) [1, 50, 54].

145 See Labour MPs Pass No-Confidence Motion in Jeremy Corbyn, BBC (June 28,
2016), http://www.bbc.com/news/uk-politics-36647458.
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The two major parties (as well as the Liberal Democrats), there-
fore, firmly adhere to the long-standing rule that the “leader” of the
party is the person who leads the party in Parliament (“the parliamen-
tary party”), and so must be a member of it—and, more specifically,
of the House of Commons (an “MP”). But they also epitomize the
recent shift to greater “intra-party democracy” in the selection of
party leader/candidate for Prime Minister, as both have moved from
the traditional process of exclusive selection by the parliamentary
party to one giving a greater role to rank-and-file party members.
Despite this, both parties maintain forms of peer review in the selec-
tion, although, as recent contests have illustrated, more so—or at least
more effectively—with the Conservatives.

2. Japan

Japan also uses a mixed system for candidate selection, but one in
which peer review continues to play a particularly significant role.
Japan has a two- (or, probably more accurately, a one-and-a-half-)
party parliamentary system, in which the dominant right-of-center
Liberal Democratic Party (LDP) has been out of power only twice
since its foundation in 1955 and has only once not been the largest
party in the lower house.146 The name and identity of the second left-
of-center party has fluctuated over the years, but from its foundation
in 1998 until its recent effective dissolution in 2017, the mantle had
fallen on the Democratic Party of Japan (DPJ).147

Prior to 1977, the President, or leader, of the LDP was selected
by the parliamentary party alone.148 But a shift towards greater intra-
party democracy was instigated in that year following the party’s gen-

146 See Ellis S. Krauss & Robert J. Pekkanen, The Rise and Fall of Japan’s Liberal
Democratic Party, 69 J. ASIAN STUD. 5, 5–6 (2010). There was a Social Democratic Party-
led government from 1993 to 1994 and a Democratic Party of Japan government from 2009
to 2012, the latter being the only time the LPD has not been the largest party in the lower
house. Id. at 5.

147 See id. at 11. In 2016, the DPJ merged with two small left-of-center parties, the Japan
Innovation Party and Vision of Reform, to form the new Democratic Party (Japan), but for
the sake of convenience we refer to both as the DPJ. See, e.g., Linda Seig, Japan
Opposition Parties to Merge with Eye on July Election, REUTERS (Feb. 26, 2016), https://
www.reuters.com/article/us-japan-politics-opposition/japan-opposition-parties-to-merge-
with-eye-on-july-election-idUSKCN0VZ0XD; Four Members of Vision of Reform to Join
New Party, DEMOCRATIC PARTY OF JAPAN (Mar. 22, 2016), https://www.dpj.or.jp/english/
news/?num=21026. During the 2017 general election, the DPJ imploded and was replaced
as the main center-left, and largest opposition, party by the new Constitutional Democratic
Party.

148 See Yohei Narita, Ryo Nakai & Keiichi Kubo, Democratising Party Leadership
Selection in Japan and Taiwan, in PARTY PRIMARIES IN COMPARATIVE PERSPECTIVE 105,
108 (Giulia Sandri, Antonella Seddone & Fulvio Venturino eds., 2015) (recounting the
LDP’s adoption of primary elections in 1977).
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eral election setback in 1976, when the LDP failed to win an outright
majority in the lower house for the first time.149 The current LDP and
DPJ selection processes are largely similar: All party members have a
vote, but both parties retain a highly significant role for peer
review.150

In both parties, leadership candidates must be incumbent MPs
and have the support of at least twenty of their fellow parliamentary
party members (in the LDP, party presidents are term-limited to two
three-year terms).151 The LDP’s selectorate is comprised of all MPs
plus all party members who have paid annual dues for three consecu-
tive years.152 Although the precise allocations have varied slightly
from contest to contest, in the first of the two rounds of voting, each
MP has one vote and three votes are typically allocated to party mem-
bers in each of the country’s forty-seven prefectures.153 In other
words, one MP’s vote is equivalent to approximately 5000 ordinary
party members’ votes.154 If no candidate receives a majority of votes
in the first round, the top two candidates then face a run-off in which
peer review fully controls: Only MPs vote.155

In the DPJ, the selectorate consisted of party members and sup-
porters, local councilors, approved party candidates for the next gen-
eral election, as well as its sitting MPs.156 In the first round of the
leadership election, each MP’s vote counted for 2 points; each
approved candidate’s vote for 1 point; 141 points were distributed to
candidates based on the voting of local councilors; and 409 points
were distributed to the rank-and-file members in the prefectures, or
just over half the total 760 points.157 If there was a run-off, only MPs
and approved candidates voted in it.

3. Ireland

As Japan demonstrates, one of the fascinating ways peer review is
given a significant role in some mixed systems is through the use of

149 See id. 
150 See id. at 111–14 (describing the primary election processes for the LDP and DPJ).
151 See id.
152 See id. at 112–14.
153 See id.
154 There were an estimated 800,000 LDP party members in 2012. See, e.g., Editorial,

What’s the LDP’s True Agenda?, JAPAN TIMES (Mar. 23, 2013), https://www.japantimes.co.
jp/opinion/2013/03/23/editorials/whats-the-ldps-true-agenda. One in 5000 is calculated by
dividing the 800,000 LDP party members in 2012 by 47, and then by 3.

155 See Narita, Nakai & Kubo, supra note 148, at 111 (detailing the two rounds of
voting). In 2012, Shigeru Ishiba came top in the first round but without a majority, and
then lost the parliamentary vote in the run-off to Shinzo Abe. Id.

156 Id. at 113.
157 Id. at 114.
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one or another form of weighted voting. Ireland is an equally striking
example. Ireland is a parliamentary republic with two parties of gov-
ernment, Fine Gael and Fianna Fail, and two additional significant
parties, Sinn Fein and Labor.158 Both major parties have in recent
years switched from the traditional leadership selection process by
parliamentary caucus alone to a closed primary system with weighted
voting. Fine Gael, which is currently in power as a minority govern-
ment, adopted its new system in 2002 and employed it for the first
time in May 2017 following Enda Kenny’s resignation as party leader
and Prime Minister.159 Fianna Fail instituted this new system after the
election of current leader Micheal Martin in 2011, but has yet to
employ it.160

Fine Gael’s system, contained in its party constitution, creates an
electoral college divided into three parts: the parliamentary party,
ordinary party members, and the party’s local councilors.161 The vote
is heavily weighted in favor of peer review, in that the parliamentary
party counts for 65%, party members 25%, and local councilors
10%.162 At the time of the 2017 election, Fine Gael had 73 members
of its parliamentary party, 21,000 ordinary party members, and 235
councilors. Under the rules, leadership candidates must be members
of the lower house and nominated by 10% of their parliamentary
peers.163 Two candidates competed: Leo Varadkar and Simon
Coveney. Although Coveney won the party membership vote by a
margin of two to one, Varadkar won the election overall 60% to 40%
after gaining the votes of 70% of the parliamentary party.164 Accord-
ingly, the votes of fifty-one parliamentarians easily outweighed those
of 7000 party members.

As mentioned above, New Zealand’s Labour Party provides
another example of weighted voting that retains a strong component

158 See, e.g., John Crowley, A Guide to Ireland’s Political Parties, WALL ST. J.: DISPATCH

BLOG (Nov. 23, 2010, 11:26 AM), https://blogs.wsj.com/dispatch/2010/11/23/a-guide-to-
irelands-political-parties/ (describing Ireland’s five main political parties). See also Irish
Election: Enda Kenny Admits Coalition Will Not Return, BBC NEWS (Feb. 28, 2016),
https://www.bbc.com/news/world-europe-35680750?ns_mchannel=social&ns_campaign=
bbc_news_ni&ns_source=twitter&ns_linkname=northern_ireland (analyzing Ireland’s
2016 parliamentary election results).

159 See Fiach Kelly, What Are the Rules Governing Election of Enda Kenny’s Successor?,
IRISH TIMES (May 17, 2017), https://www.irishtimes.com/news/politics/what-are-the-rules-
governing-election-of-enda-kenny-s-successor-1.3086652.

160 Id.
161 See FINE GAEL CONST. pt. VII, § 49(i)(b), https://www.finegael.ie/app/uploads/2017/

05/FG-Constitution-2014-Aug.pdf.
162 Id. at § 49(c).
163 See id. at § 49(e).
164 See Leo Varadkar: Ireland Set to Have First Gay PM, BBC (June 3, 2017), http://

www.bbc.com/news/world-europe-40139428.
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of judgment by parliamentary peers. Since 2012, the Labour Party’s
selection process involves a closed primary in which the vote is
divided between the parliamentary caucus, party members, and party
affiliates (unions), although in this case in a 40/40/20% split. Likewise,
Kevin Rudd’s reform of the Labor Party rules in 2013 created a mixed
system with weighted voting in which nominees must first receive the
support of 20% of party MPs, and then both party members and MPs
vote separately, with the two pools each counting for 50%.165

D. Neither Peer Review Nor Populist Systems

Certain other countries, while largely dispensing with peer review
in recent years, have nonetheless retained a relatively narrow
selectorate by empowering ordinary members of the party, but not the
mass of its voters, to choose its candidate. Two important examples
are Canada and Israel.

1. Canada

Although Canada now has three main national parties—the
Liberals, Conservatives, and New Democratic Party (NDP)—only the
first two have governed and so had their leader serve as Prime
Minister. As in most countries, there are no laws governing party lead-
ership contests, although as of 2004 there is public regulation of some
aspects of financing campaigns.166

Until the early part of the twentieth century, party leaders were
selected exclusively by parliamentarians.167 Progressive-era reforms
began to open up the process—first within the Liberal Party and then
the others—to extra-parliamentary actors and organizations in the
form of leadership conventions at which delegates formed the
selectorate. During the 1960s and 1970s, the role of rank-and-file
members at these conventions increased relative to that of party elites,
through increasing the numbers of delegates chosen to represent local
party members.168 Following the lead of the provincial Bloc

165 In its first use in October 2013, current party leader Bill Shorten won against
Anthony Albanese with the support of 64% of the party’s 86 MPs (55) and 40% of its
30,426 voting members, winning 52% to 48% overall but with 12,196 total votes to the
loser’s 18,230. See, e.g., Simon Benson, Bill Shorten Elected ALP Leader Over Anthony
Albanese in Tight Contest, DAILY TELEGRAPH (Oct. 13, 2013), https://www.dailytelegraph.
com.au/news/bill-shorten-elected-alp-leader-over-anthony-albanese-in-tight-contest/news-
story/787d24cac4837bcd4ce9e48404c13650.

166 See, e.g., William P. Cross, Party Leadership in Canada, in SELECTION OF POLITICAL

PARTY LEADERS, supra note 96, at 171, 172 (discussing the lack of laws governing party
leadership contests); id. at 182–83 (discussing the 2004 reforms).

167 See id. at 173.
168 See id. at 174.
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Québécois in 1997, and in response to abuse and criticism of the dele-
gate selection processes, the national parties began to switch to direct,
full membership votes beginning with the Conservatives in 1998, fol-
lowed by the New Democrats in 2012, and the Liberal Party in
2011.169 In the case of the Conservatives and Liberals, one member,
one vote is diluted by traditional concerns for equal representation of
Canada’s regions and provinces, so that each district (riding) has the
same number of votes (points) in the contest regardless of number of
members.170

On the one hand, as part of the move towards more inclusive
selection methods, the major Canadian parties have largely dispensed
with forms of peer review. Thus, the parliamentary parties no longer
have an official gatekeeping or other privileged role in the leadership
selection process: There is no preliminary filtering of candidates, no
threshold support requirement, and no weighted vote as under the
systems considered in the previous subsection.171 The only require-
ments for candidacy are payment of an entrance fee ranging from
$30,000 (NDP) to $75,000 (Liberals) and, in the case of the
Conservatives and NDP, the signatures of a specified number of party
members.172 In addition, candidates are subject to strict spending
limits.173

On the other hand, despite the greater inclusivity, the selectorate
remains relatively narrow and a very small percentage of the total
electorate. In the case of the Conservatives and the NDP, this
selectorate is limited to party members.174 In their respective 2017
leadership elections, 141,000 Conservative and 65,782 NDP members
cast votes out of a total electorate of twenty-five million.175 In its only
post-delegate-system leadership election so far, in 2013, the Liberals

169 See id. at 175–76.
170 See id. at 179–80.
171 See id. at 176–78.
172 See, e.g., Mike Crawley & Jennifer Choi, Jagmeet Singh to Announce Bid for NDP

Leadership: Sources, CBC (May 10, 2017), http://www.cbc.ca/news/canada/toronto/
jagmeet-singh-ndp-leadership-announcement-1.4096068.

173 See Cross, supra note 166, at 183 (noting that newly enacted federal campaign laws
limiting contributions have made fundraising more difficult for Canadian candidates). The
limits were $950,000 in the Liberal contest of 2013 and $5,000,000 and $1,500,000 in the
Conservative and NDP contests of 2017, respectively. Jason Fekete, Candidates’ $5M
Spending Cap in Conservative Leadership Race Draws Mixed Response, NAT’L POST (Mar.
9, 2016), http://nationalpost.com/news/politics/candidates-5m-spending-cap-in-
conservative-leadership-race-draws-mixed-response.

174 See Cross, supra note 166, at 175–76.
175 See, e.g., Canada’s Conservatives Elect Andrew Scheer as New Party Leader, BBC

(May 28, 2017), http://www.bbc.com/news/world-us-canada-40067879; Peter Zimonjic,
Jagmeet Singh Wins Leadership of Federal NDP on First Ballot, CBC (Oct. 1, 2017), http://
www.cbc.ca/news/politics/new-democratic-party-leadership-results-1.4315704.

Electronic copy available at: https://ssrn.com/abstract=3064938



40675-nyu_93-4 Sheet No. 52 Side A      10/16/2018   09:18:32

40675-nyu_93-4 S
heet N

o. 52 S
ide A

      10/16/2018   09:18:32

\\jciprod01\productn\N\NYU\93-4\NYU403.txt unknown Seq: 37 16-OCT-18 8:59

October 2018] POPULISM AND INSTITUTIONAL DESIGN 683

permitted party “supporters,” defined as those who certify that they
support the party’s goals and belong to no other party but who do not
wish to become a member, to register as voters in addition to party
members.176 Formally, perhaps, this transforms the selection method
from a closed to a “semi-open” primary,177 along the lines of those in
Italy and France to be discussed in the next section, but the actual
numbers involved were significantly lower. The total number of votes
cast in the election was 104,000.178 Since the change to full member-
ship votes, party leadership contests have typically been highly com-
petitive with an average of five candidates, resulted in the creation of
campaign organizations, and tended to last far longer than general
election campaigns, often running to ten months or more.179

2. Israel

Israel is a multiparty parliamentary democracy in which there
have always been coalition governments.180 Party leaders are the par-
ties’ candidates for Prime Minister in the case of the three larger par-
ties, and for senior ministerial office in the coalition government in
the case of the smaller parties. Indeed, half of Israel’s Prime Ministers
assumed office after becoming party leader but without a general elec-
tion.181 Only three political parties have led coalition governments in
Israel’s history and so are considered the major or governing parties:
the long-standing Labour and Likud Parties, which trace their direct
roots to pre-statehood political organizations, and the short-lived
Kadima, established in 2005 when Ariel Sharon broke from Likud but
which was effectively disbanded in 2015.182 Until 1977, Labour was the
clearly dominant party but since then, Likud has been in power as the
leader of coalition governments more often so that the party system
can be referred to as “bipolar.”183

176 See Gloria Galloway, 300,000 Eligible to Vote in Federal Liberal Leadership Race:
Party, GLOBE & MAIL (Mar. 6, 2013), https://www.theglobeandmail.com/news/politics/
300000-eligible-to-vote-in-federal-liberal-leadership-race-party/article9336372/.

177 See WILLIAM P. CROSS ET AL., THE PROMISE AND CHALLENGE OF PARTY PRIMARY

ELECTIONS: A COMPARATIVE PERSPECTIVE 28–29 (2016) (describing the growth of semi-
open primaries by political parties in France, Greece, and Canada).

178 Adrian Wyld, Justin Trudeau Elected New Liberal Leader in Landslide with 80% of
Vote, NAT’L POST (Apr. 14, 2013), http://nationalpost.com/news/politics/justin-trudeau-
elected-new-liberal-leader.

179 See Cross, supra note 166, at 182–84.
180 Ofer Kenig & Gideon Rahat, Selecting Party Leaders in Israel, in SELECTION OF

POLITICAL PARTY LEADERS, supra note 96, at 206.
181 See id.
182 See id. at 206–07.
183 Id. at 206–07, 214.
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Over the period of Israel’s history, Labour and Likud have gone
through similar gradual processes of opening up their leadership selec-
tion processes, with the current situation being that all three major
parties have virtually identical systems of closed primaries.184 Until
David Ben-Gurion’s retirement in 1963, he was essentially the unchal-
lenged “natural leader” of Mapai, which merged into the modern
Labour Party in 1968, and there were no formal leadership rules.185

Between 1963 and 1974, his successors, first Levi Eshkol and then
Golda Meir, were appointed after informal consultations among the
party’s elite “old guard,” and ratification by the party’s central com-
mittee.186 Following widespread opposition and Meir’s forced resigna-
tion after the near-disaster of the Yom Kippur War, the party
formalized selection rules for the first time by instigating an open
leadership contest in 1974 for the votes of the 600 members of the
party’s central committee.187 In 1977, this was broadened on an ad hoc
basis to include the 3000 delegates to the party’s convention.188

Finally, in 1992, after the party’s general election defeat in 1988 under
Shimon Peres, an internal party campaign for democratization and
revitalization largely on the part of supporters of his rival Yitzhak
Rabin, who (in the reverse of Peres) had greater support in the
broader party than in the party organization, led to the first direct
election of the leader by the party’s 150,000 or so members.189 This
was also the first multi-candidate contest.190 The closed primary selec-
tion process has in essence remained the same ever since, with some
minor tinkering with the rules each election cycle.191 In 2012, all party
members of at least six months standing were eligible to vote.192 Can-
didates were required to have a similar minimum period of party
membership, obtain signatures of 500 supportive party members, and
pay a registration fee of NIS 10,000 (around $2500).193 To win, a can-
didate had to receive at least 40% of the vote in the first round or a
majority in the run-off of the top two.194

184 See id. at 214.
185 Id. at 206, 209.
186 Id. at 209.
187 Id.
188 Id.
189 Id. at 209–10.
190 See id. at 210.
191 See id.
192 See id.
193 Id. at 212. See Bram Wauters, Gideon Rahat & Ofer Kenig, Democratising Party

Leadership Selection in Belgium and Israel, in PARTY PRIMARIES IN COMPARATIVE

PERSPECTIVE, supra note 148, at 85, 92–93 tbl.5.1.
194 Kenig & Rahat, supra note 180, at 210.
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Likud followed a similar path to a more inclusive process.195

Menachim Begin was the unchallenged head of the party until his res-
ignation as Prime Minister and leader in 1983.196 Yitzhak Shamir
replaced him as leader in a two-man contest decided by the party’s
central committee.197 After electoral defeat in 1992, the party sought
to renew its image and opted to copy Labour’s new closed primary
system for its perceived potential electoral advantage.198 The only dif-
ference between the Likud and Labour processes now is that Likud
candidates have to be party members for at least three years, instead
of only six months.199

In 2008, three years after its creation by self-acclaimed leader
Ariel Sharon, the now-defunct Kadima followed suit and adopted the
same leadership selection rules as Labour and Likud, although the
requirement of thirteen months party membership to vote and run
was suspended to allow new members to participate.200 The current
third largest party, Yesh Atid (There is a Future), was founded by
former journalist Yair Lapid in 2012, who remains its (unelected)
leader.201

Since the two traditional major parties shifted to an unweighted
closed primary system in 1992, state regulation of leadership contests
began and has increased, primarily through the “Party Law,” which
imposes fairly strict limits for donations to candidates and on expendi-
tures in proportion to the size of the electorate.202 Although there are
no fixed terms, leadership selection contests usually take place several
months before the general election.203 The shift to selection by all
party members has resulted in both a larger average number of candi-
dates and a slightly higher margin of victory compared to the more
exclusive previous processes, as well as massive new party member-
ship drives at selection time largely organized by the candidates’
organizations.204

195 See id. at 210–14.
196 See id. at 210–11.
197 See id. at 211.
198 See id. 
199 Id.
200 Id. at 211–12.
201 Isabel Kershner, Charismatic Leader Helps Israel Turn Toward the Center, N.Y.

TIMES (Jan. 22, 2013), https://nytimes.com/2013/01/23/world/middleeast/yair-lapid-guides-
yoh-atid-party-to-success-in-israeli..elections.html.

202 Kenig & Rahat, supra note 180, at 216.
203 Wauters, Rahat & Kenig, supra note 193, at 91.
204 See Kenig & Rahat, supra note 180, at 216–18.
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E. Mostly Populist Systems

Finally, we turn to examples of countries that now employ a
predominantly populist method of selection for at least one of the two
major parties. As far as we are aware, the first mostly populist, open
primary selection process in an established democracy outside the
United States did not occur until 2005 in Italy.205 In subsequent years,
a few others have followed suit.

1. Italy

The history of the Italian parliamentary system is commonly
divided between the First Republic, which lasted from 1946 until 1993,
and the Second Republic, since 1993.206 The First Republic was char-
acterized by proportional representation (PR), a classic multiparty
system; bureaucratized and mass political parties with leaders selected
by party congresses of one to 3000 delegates; and chronic government
instability but little electoral alternation in office (i.e., a perennial
reshuffling of executive positions among the same group of political
leaders).207 The Second Republic, ushered in by a switch to a more
majoritarian electoral system in which 75% of seats were allocated by
plurality voting in single-member constituencies and only 25% by
PR,208 has been characterized by the emergence of two clear party
blocs since 1996; pre-election coalitions among the multiple, often
changing parties that comprise them (what has been termed “frag-
mented bipolarism”);209 and a far higher level of political party alter-
nation in power following elections.210

Since 2005, the two major party blocs have employed dramati-
cally different approaches towards selection of both leaders and candi-
dates for chief executive.211 Center-left parties have embraced the
most highly inclusive process of the open primary, whereas the right-

205 In 1995, during the country’s period of democratization, the Taiwanese Democratic
Progressive Party held an open primary for its candidate in the first direct presidential
election, although it reverted to closed primaries of party members for subsequent ones.
See CROSS ET AL., supra note 177, at 30 (discussing Taiwan’s use of open primaries).

206 Giulia Sandri et al., The Selection of Party Leaders in Italy, 1989–2012, in SELECTION

OF POLITICAL PARTY LEADERS, supra note 96, at 93.
207 Id. at 93, 97, 103.
208 Roberto D’Alimonte, Italy: A Case of Fragmented Bipolarism, in THE POLITICS OF

ELECTORAL SYSTEMS 253, 255 (Michael Gallagher & Paul Mitchell eds., 2006). This new
electoral law was substantially changed in 2005 to a closed-list PR system with a “bonus”
guaranteeing the winning coalition 55% of the seats in the Chamber of Deputies. See, e.g.,
Roberto D’Alimonte, The New Italian Electoral System: Majority-Assuring but Minority-
Friendly, 7 CONTEMP. ITALIAN POL. 286, 286–92 (2015).

209 See D’Alimonte, supra note 208, at 261.
210 See Sandri et al., supra note 206, at 93–94.
211 See id. at 94.
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of-center parties have mostly adhered to more traditional and exclu-
sive processes.212

In 2005, the six parties forming the center-left “Olive Tree
Coalition”213 held the first such open primary in Western Europe to
select its joint candidate for Prime Minister in the following year’s
general election.214 Candidates had to collect 10,000 voter signa-
tures.215 Eligibility to vote was extended beyond the general election
franchise to include seventeen-year-olds and resident foreigners,
together with a requirement of endorsing the coalition manifesto and
paying a one-euro fee at the polling station on Election Day.216 Coali-
tion leaders hoped for a turnout of one million voters, but the actual
figure was close to 4.3 million.217 Seven contested the election and the
favorite, Romano Prodi, easily won with 74% of votes cast.218

Not used in 2008, the open primary was revived in 2012 by the
center-left coalition, then comprising (1) the Democratic Party (PD),
formed in 2007 by a merger of several center-left parties and left-
leaning Christian Democrats,219 together with (2) the Left Ecology
Freedom (SEL) Party and (3) the Democratic Centre (CD).220 The
Democratic Party charter states that open primaries are to be the
standard process for selection of all party candidates for representa-
tive roles.221 It also contains a rule that only the party leader can run
as its candidate in the primary, a significant barrier to an outsider can-
didate—although the then-party leader, Pier Luigi Bersani, waived
the rule in the face of a popular grassroots campaign for party reform
led by challenger and then-mayor of Florence, Matteo Renzi.222 For
the 2012 prime ministerial primary, the center-left bloc employed a
two-round system with a potential run-off rather than the plurality
vote system of 2005.223 Twenty thousand voter signatures were needed
to run, and this time pre-registration and a two-euro payment were

212 See id.
213 See Salvatore Vassallo & Gianluca Passarelli, Centre-Left Prime Ministerial Primaries

in Italy: The Laboratory of the ‘Open Party’ Model, 8 CONTEMP. ITALIAN POL. 12, 14–16
(2016) (documenting the formation of the Olive Tree Coalition).

214 See Marino De Luca & Fulvio Venturino, Democratising Candidate Selection in Italy
and France, in PARTY PRIMARIES IN COMPARATIVE PERSPECTIVE, supra note 148, at 129,
130, 134–35.

215 See id. at 136.
216 Id. at 134.
217 See id. at 239.
218 Id. at 138.
219 See Vassallo & Passarelli, supra note 213, at 16–18 (describing the merger and party

composition of the newly-formed Italian PD following the 2006 general election).
220 See De Luca & Venturino, supra note 214, at 135.
221 Id. at 131.
222 Id. at 134, 136.
223 Id. at 138.
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required to vote with a minimum voting age of eighteen.224 Three mil-
lion voted in the first round contested by five candidates, in which
Bersani came first with 45% of the vote and Renzi second with
35%.225 Bersani then won the run-off 60% to 40%.226

In terms of party leadership selection, the Democratic Party has
used open primaries for its only four contests thus far: in 2007 (won by
Walter Veltoni), 2009 (Pier Luigi Bersani), 2013 (Matteo Renzi), and
2017 (Matteo Renzi).227 Renzi became the third “unelected” Prime
Minister in a row in February 2014 when, as party leader, he instigated
and won a Democratic Party vote calling on party co-founder Enrico
Letta to resign as incumbent prime minster at the head of a grand
coalition government of centre-left and centre-right parties.228

By sharp contrast, the highly personalized right-of-center parties
of Silvio Berlusconi229 and Umberto Bossi230 continued their norm of
uncontested leadership coronations via party congresses and appoint-
ment as coalition candidate, although on Bossi’s resignation in 2012,
the Northern League held its first closed primary leadership election,
followed by a second one a year later.231 To select its prime ministerial
candidate for the March 2018 general election, the “anti-establish-
ment” and opinion poll-leading Five Star Movement held an online
primary among its 150,000 members, in which its most prominent and
popular politician, thirty-one year old Luigi Di Maio, easily defeated
seven largely unknown opponents.232

224 Id. at 134.
225 Id. at 138.
226 Id.
227 See, e.g., Antonella Seddone & Fulvio Venturino, Bringing Voters Back in Leader

Selection: The Open Primaries of the Italian Democratic Party, 18 MOD. IT. 303, 304–05
(2012); Gavin Jones, Italy’s Renzi Regains Party Leadership with Big Primary Win,
REUTERS (Apr. 30, 2017), https://www.reuters.com/article/us-italy-politics-renzi/italys-
renzi-regains-party-leadership-with-big-primary-win-idUSKBN17W0RX.

228 See Paolo Biondi & Steve Scherer, Renzi Set to Become Italy’s Youngest Prime
Minister, REUTERS (Feb. 15, 2014), https://www.reuters.com/article/us-italy-politics/renzi-
set-to-become-italys-youngest-prime-minister-idUSBREA1E0GN20140215.

229 Forza Italia, leader 1994–2009; its successor The People of Freedom, leader
2009–2013; and a revived Forza Italia, leader since 2013. See, e.g., Duncan McDonnell,
Silvio Berlusconi’s Personal Parties: From Forza Italia to the Popolo Della Libertà, 61 POL.
STUD. 217, 217–33 (2013).

230 Leader of the regional Northern League party from 1989 to 2012. See, e.g., Michael
Braun, Right Up There in the Premier League, INT’L POL. & SOC’Y (Oct. 18, 2017), http://
www.ips-journal.eu/in-focus/right-wing-extremism-and-how-to-deal-with-it/article/show/
right-up-there-in-the-premier-league-2367/.

231 Sandri et al., supra note 206, at 132.
232 Gavin Jones, Italy’s 5-Star Names Youthful New Leader as Election Nears, REUTERS

(Sept. 23, 2017), https://www.reuters.com/article/us-italy-politics-5star/italys-5-star-names-
youthful-new-leader-as-election-nears-idUSKCN1BY0UN.
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2. France

France has had a semi-presidential system of government under
its Fifth Republic since 1958, and a directly elected President since
1962.233 It employs a two-round majoritarian voting system for both
presidential and legislative general elections and,234 until last year,
had a fairly stable two-party/bloc system of left-of-centre Socialists
and right-of-centre Gaullists, currently called The Republicans. In
2017 for the first time, neither party’s candidate made it to the presi-
dential run-off and the victor’s brand new La République En Marche!
party then won a landslide legislative majority in the lower house two
months later. The future of the two traditional major parties remains
highly uncertain.

Until 1995, both major parties selected their leaders and presi-
dential candidates by councils or congresses of party elites. Since then,
the Parti Socialiste (PS) has twice selected its presidential candidate
by closed primary of all party members (in 1995 and 2006) and twice
by open primary, in 2011 and 2017.235 The Gaullist/right-of-centre
party held an open primary for the first time in 2017. The reasons for
the switch first from traditional selection by the party elite (the 200 or
so members of the PS National Council), then to the broader party
membership, and finally to an open primary appear to include the full
standard range: a resolution of an internal party quarrel (1995), a
response to electoral disaster after reverting to the party elite for the
2002 election (2006), a perception that being chosen by voters rather
than party members makes a candidate more electable (2011), as well
as emulation of the Italian example (2011).236

As François Mitterand’s two terms in office were coming to an
end in 1995, and following the decisions of its two preferred candi-
dates (Jacques Delors and former Prime Minister Michel Rocard) not
to run, the PS National Council determined to let the party member-
ship resolve the disagreements among its various factions.237 Only two
persons responded to its call for nominations: first Lionel Jospin and
then party leader Henri Emmanueli. Jospin easily won with 65.8% of
the 82,000 party member votes cast in the first round,238 although he

233 See De Luca & Venturino, supra note 214, at 129.
234 Id.
235 Id. at 130. The 2011 open primary technically chose the presidential candidate of the

left coalition, including the smaller Radical Party, rather than the PS alone. See id.
236 Id. at 132–34. These episodes are detailed in the material that follows.
237 Id. at 132.
238 Id. at 138; William Drozdiak, Socialist Is Surprise Winner in French First Round

Vote, WASH. POST (Apr. 24, 1995), https://www.washingtonpost.com/archive/politics/1995/
04/24/socialist-is-surprise-winner-in-french-first-round-vote/9f539ae9-272f-422f-8cb8-
202ba0112f78/?utm_term=.051a8d5805ac.
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lost the general election to Gaullist candidate Jacques Chirac.239 In
2002, the National Council saw no need to hold a primary as Jospin,
the PS Prime Minister in a “cohabitation” government with Chirac,
appeared to be the only plausible candidate.240 The ensuing general
election was a disaster and a great shock to the PS, and the country as
a whole, as Jospin did not survive the first round but was beaten for a
place in the run-off against Chirac by Jean-Marie Le Pen, the leader of
the extreme right National Front.241

After the disaster of 2002, the National Council determined to
hold a closed primary for the second time in 2006.242 Unlike in 1995,
candidate qualifications were imposed, in the form of endorsement by
thirty of the Council’s two hundred members.243 As a result, only
three candidates—Segolene Royal, Laurent Fabius, and Dominic
Strauss-Kahn—emerged with sufficient elite support, and several
prominent PS figures were unable to run.244 Then-party leader
François Hollande, partner of the front running Royal at the time,
also initially appeared to have a good deal of support among the party
elite, but withdrew.245 This first highly visible and much-covered presi-
dential primary was the occasion for an intensive campaign to recruit
new members, including a new low-cost party card, and succeeded in
boosting membership from 120,000 to 220,000.246 Viewed as by far the
most likely to challenge the Gaullist candidate Nicholas Sarkozy,
Royal won on the first round, with 60% of the 180,000 votes.247 She
lost the general election to Sarkozy 53% to 47% in the second round
run-off.248

Following three successive presidential election defeats, a party
report on the potential benefits of an open primary in rendering the
party’s presidential candidate more electable, highly influenced by the
2005 Italian example of Romano Prodi’s general election victory the

239 See Craig R. Whitney, Chirac, Leading the Right, Wins Presidency of France, N.Y.
TIMES (May 8, 1995), https://www.nytimes.com/1995/05/08/world/chirac-leading-the-right-
wins-presidency-of-france.html.

240 See De Luca & Venturino, supra note 214, at 132.
241 Id. at 132–33.
242 Id. at 134–35.
243 Id. at 134–35, 137.
244 Id. at 137.
245 See Elaine Sciolino, Socialists Back Woman in Race To Lead France, N.Y. TIMES

(Nov. 17, 2006), https://www.nytimes.com/2006/11/17/world/europe/socialists-back-woman-
in-race-to-lead-france.html.

246 De Luca & Venturino, supra note 214, at 136, 138.
247 See Sciolino, supra note 245.
248 France Looks to New Sarkozy Era, BBC (May 7, 2007), http://news.bbc.co.uk/2/hi/

europe/6631813.stm.
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following year, was approved by a vote of party members.249 Accord-
ingly, the first open primary was held by the PS in 2011, and the suc-
cess of its victor in the subsequent general election led not only to its
repeat in 2016 and perhaps permanent status, but also its adoption by
the other major party, The Republicans, for the first time. In 2011, the
PS National Council rules required candidates to have at least 5%
support among the parliamentary group, the National Council,
regional councilors, or PS mayors in cities of more than 10,000 inhabi-
tants.250 All citizens eighteen years or older at the time of the general
election who subscribed to the “Charter of Values” of the left coali-
tion and paid a one-euro fee were eligible to vote.251 Over 2,600,000
cast ballots in the inconclusive first round, and 200,000 more in the
second round run-off between PS leader Martin Aubry and Hollande,
which the latter won with 56.6% of the vote.252

The main right-of-centre party, variously and successively named
the Rally for the Republic (RPR) (1976–2002), the Union for a
Popular Movement (UMP) (2002–2005), and most recently, The
Republicans (2015–present), selected its presidential candidate by
means of a delegate vote at its party congress until 2007.253 In that
year, following President Chirac’s decision not to seek a third term
and the selection through closed primary of PS candidate Segolene
Royal, the UMP decided to follow suit and hold a closed primary of
its members for the first time.254 However, after it transpired that
Nicholas Sarkozy was the only candidate, party members were asked
to vote anyway, with 98% of those voting supporting him, and his
nomination was formally announced at the party congress in January
2007.255 As sitting President, Sarkozy was again unopposed in 2012, so
2016 was in fact the first contested primary in the party’s history.

249 See De Luca & Venturino, supra note 214, at 130.
250 Id. at 137.
251 Id. at 136.
252 Id. at 138–39.
253 See id. at 133. Edouard Balladur, the incumbent RPR prime minister at the time, ran

against the official RPR candidate Jacques Chirac in the 1995 presidential general election.
See, e.g., Drozdiak, supra note 238. He did so as an individual eligible to do so under the
1962 organic law on qualifications to be a candidate in presidential elections, which include
gaining signatures from 500 elected officials, and as largely representing the position of the
junior coalition partner party, the UDF. See Howard Machin, The 1995 Presidential
Election Campaigns, in ELECTING THE FRENCH PRESIDENT: THE 1995 PRESIDENTIAL

ELECTION 26, 34 (Robert Elgie ed., 1996).
254 French Conservatives Try Online Voting, N.Y. TIMES (Jan. 2, 2007), https://www.

nytimes.com/2007/01/02/world/europe/02iht-france.4080939.html.
255 Henry Samuel, Sarkozy Accepts Crown of the French Right, TELEGRAPH (Jan. 15,

2007), https://www.telegraph.co.uk/news/1539572/Sarkozy-accepts-crown-of-the-French-
Right.html.
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In February 2016, PS leader Jean-Christophe Cambadelis publicly
indicated support for a party primary to select its presidential candi-
date in 2017, despite incumbent (but unpopular) PS President
Hollande.256 In June, the party’s National Council unanimously voted
to hold a primary in January 2017, the first time a sitting President had
ever had to face one. A few weeks before the scheduled date,
Hollande, with record low approval ratings, announced that he would
not be a candidate.257 Candidates were required to secure the support
of 5% of one of the following groups: members of the National
Council; PS MPs; regional and departmental PS councilors; or PS
mayors representing more than 10,000 people, in at least four regions
and ten departments.258 Seven qualified to contest the first round, four
PS members and three from other center-left parties in electoral alli-
ance with it. Benoı̂t Hamon easily won the run-off against Manuel
Valls with almost 60% of the two million votes cast.259 The
Republicans also held an open primary for the first time in November
2016. Candidates were required to gain the support of 20 party MPs,
2500 party members, and 250 other elected representatives to partici-
pate.260 Although former President Sarkozy fared a little better than
his successor, he came third in the first round out of the seven candi-
dates and so did not qualify for the run-off, in which Francois Fillon
defeated Alain Juppé by a margin of two-to-one, with 4.3 million votes
cast.261 Neither of the two finalists in the presidential general election,
Emmanuel Macron and Marine Le Pen, faced selection contests,

256 See French Left Must Agree on a Candidate for Presidential Election: Hollande’s
Party Chief, REUTERS (Feb. 18, 2016), https://ca.reuters.com/article/topNews/idCAKC
N0VR1Q2.

257 Adam Nossiter, President Francois Hollande of France Won’t Seek Re-Election, N.Y.
TIMES (Dec. 1, 2016), https://www.nytimes.com/2016/12/01/world/europe/president-
francois-hollande-of-france-says-he-will-not-run-for-re-election.html.

258 Resolution on Citizens’ Primaries National Council of the Socialist Party, PARTI

SOCIALISTE (Oct. 2, 2016), http://www.parti-socialiste.fr/resolution-primaires-citoyennes-
conseil-national-parti-socialiste-2-octobre-2016/.

259 Benoı̂t Hamon Wins French Socialist Party’s Presidential Primary, CBC (Jan. 29,
2017), http://www.cbc.ca/news/world/france-socialist-party-presidential-primary-benoit-
hamon-1.3957452.

260 Marta Lorimer, Les Républicains Primary: The Runners and Riders as the French
Centre-Right Selects Its Presidential Candidate, LSE (Sept. 16, 2016), http://blogs.lse.ac.uk/
europpblog/2016/09/16/les-republicains-primary/.

261 See Sheena McKenzie & Angela Dewan, “French Thatcher” Francois Fillon Wins
France’s Republican Primary, CNN (Nov. 28, 2016), https://www.cnn.com/2016/11/27/
europe/french-republican-primary-runoff/index.html.
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although Le Pen had won a contested closed primary vote among
National Front members to succeed her father as leader in 2011.262

3. Argentina

Argentina is a multiparty presidential democracy, with two main
political parties/alliances and many smaller ones. Historically, these
have been the Peronist Partido Justicialista (PJ) and the non-Peronist
Radical Civic Union (UCR).263 In recent elections, the PJ has been
divided into two separate alliances, with its left-wing factions the dom-
inant partner in the Frente para la Victoria (FPV) alliance and its
center-right factions forming the Federal or Dissident Peronist alli-
ance. In 2015, the UCR alliance (“Cambiemos”) with a newer center-
right party, Republican Proposal (PRO), was victorious in the presi-
dential elections, thereby ending the twelve-year Kirchner/FPV
regime (Nestor Kirchner, 2003–2007; Christina Fernandez de
Kirchner, 2007–2015).264 For presidential general elections, Argentina
has since 1994 employed a two-round majoritarian voting system,
although a second-round run-off between the top two candidates was
not needed until the 2015 election.265 For legislative elections, it has
used a slightly different version of PR for the Chamber of Deputies
and Senate.

In December 2009, the Kirchners sponsored and Congress (still
with a FPV majority) enacted the “Law of Democratization of
Political Representation, Transparency and Electoral Equity,”266

which radically overhauled campaigns for presidential elections, as
well as for most other public offices.267 In relevant part, the law, first
used in the 2011 presidential campaign, (1) mandates all political par-
ties to hold an open primary for their presidential candidate; (2)
requires the primaries to be held simultaneously, eleven weeks before
the first round of the general election in October, and subjects them to
the same compulsory voting rule for all citizens ages eighteen to sixty-
nine applying to general elections (voters may choose in which pri-
mary to cast their one vote); (3) requires parties to receive more than

262 See Kim Willsher, Jean-Marie Le Pen Hands Reins Over to Daughter, GUARDIAN

(Jan. 16, 2011), https://www.theguardian.com/world/2011/jan/16/marine-le-pen-front-
national-leader (discussing Le Pen’s primary victory).

263 See JESPER TVEVAD, EUROPEAN PARLIAMENT, ARGENTINA: A CHANGE OF COURSE

1 (2015), http://www.europarl.europa.eu/RegData/etudes/BRIE/2015/570450/EXPO_
BRI(2015)570450_EN.pdf.

264 Id.
265 Id.
266 Law No. 26.571, Dec. 14, 2009, 31.800 B.O. 1.
267 Mark P. Jones, Argentina 2011, AM. Q., http://www.americasquarterly.org/node/1898

(last visited May 15, 2018).
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1.5% of votes cast for all primary candidates for President in order to
run a candidate in the general election; and (4) substantially reduces
the role of private money in presidential campaigns by having all tele-
vision and radio air time (the principal expenditure item in previous
campaigns) distributed exclusively by the federal government, with
one half divided equally among candidates and the other half allo-
cated proportionally based on the percentage of the party’s vote in the
previous chamber of deputies election.268

The law was in part a response to widespread calls for reform of
the fragmented, party elite- and private money-dominated system of
selecting candidates for public office, and in part a calculated act to
improve the chances of reelection of one or other of the husband and
wife Kirchner team in 2011 and perhaps also 2015.269 Knowing that a
second-round run-off would likely unite the votes of the two anti-FPV
alliances, victory in the election depended on keeping them split and
winning in the first round, which requires either receiving 45% of the
vote or 40% with a minimum 10% lead over the nearest rival. By
reducing the number of candidates to a likely four to six as compared
with the fourteen in 2007, the 1.5% threshold decreased fragmenta-
tion of the vote and made the 40% mark more attainable.270 Sure of
the FPV nomination themselves, the two looser main opposition alli-
ances were faced with the prospect of potentially divisive primaries
that could lead to defections in the general election. The law also
potentially kept the opposition alliances from knowing who their pres-
idential candidate would be until two months before the general elec-
tion, which might well have weakened their challenge.271 Finally,
experience in 2007 had shown that the Kirchner’s media advantage
flowing from controlling the government and state apparatuses could
be negated by wealthy individuals.272

On August 14, 2011, citizens voted in the first open primary under
the new law. Ten presidential “pre-candidates” were on the ballot,
representing ten different parties or alliances. Accordingly, as each
party or alliance had only one candidate, there were no intra-party
contests.273 Effectively, each party or alliance bypassed the primary
and selected its candidate according to its traditional, mostly more

268 Id.
269 Id.
270 Id.
271 Id.
272 Id.
273 Celina Andreassi, Primary Elections: What Are We Voting?, ARG. INDEP. (Aug. 11,

2011), https://web.archive.org/web/20170703142055/http://www.argentinaindependent.com/
currentaffairs/analysis/primary-elections-what-are-we-voting/.
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elitist method, so that as a primary election per se it was largely a
farce. The closest thing to an intra-party contest was among the
Federal/Dissident Peronist alliance, which had held a regional primary
in Buenos Aires in April but with no clear winner, so that its two main
pre-candidates—both also members of the PJ—eventually ran for sep-
arate Federal/Dissident Peronist parties (the Popular Front and the
Federal Commitment) in both the national primary in August and the
general election in October. As a result, three Peronists were running
under separate party banners. Cristina Kirchner and the FPV won
slightly over 50% of the vote, with the UCR candidate second at
12%.274 The primary did serve as a useful national public opinion poll
shortly before the general election, with an 81% turnout, and also
weeded out three of the candidates who failed to reach the
threshold.275 In October, Cristina Kirchner won on the first round
with 54% of the vote.276

In 2015, Kirchner could not run again because the Argentinian
Constitution contains a two-term limit, and her attempt to amend it to
permit a third failed to attract the necessary support.277 Several prom-
inent FPV politicians announced their pre-candidacies, but Kirchner
subsequently asked all of them to withdraw in favor of Daniel Scioli,
Vice President under her husband Nestor between 2003 and 2007 and
then-Governor of Buenos Aires province, who was therefore the only
FPV candidate on the primary ballot in August. Unlike in 2011, how-
ever, three other alliances had more than one candidate on the ballot,
although only one of these intra-party contests was competitive.278

But the other two did involve the main opposition alliances:
“Cambiemos,” the center-right non-Peronist coalition of the RCU and

274 Paula Cerutti et al., Argentina’s President, Cristina Kirchner, Wins Election Primary,
GUARDIAN (Aug. 15, 2011), https://www.theguardian.com/world/2011/aug/15/argentina-
president-cristina-kirchner-primary.

275 David Hodari, Argentina Elections 2015: A Guide to the Parties, Polls and Electoral
System, GUARDIAN (Oct. 23, 2015), https://www.theguardian.com/world/2015/oct/23/
argentina-elections-2015-a-guide-to-the-parties-polls-and-electoral-system (referencing
Argentina’s voter turnout in 2011).

276 Cristina Kirchner Re-Elected as Argentina’s President in Landslide, GUARDIAN (Oct.
23, 2011), https://www.theguardian.com/world/2011/oct/24/cristina-kirchner-win-argentina-
elections.

277 See, e.g., Argentina’s Fernandez Considers Scrapping Term Limits, STRATFOR:
WORLDVIEW (Aug. 21, 2012), https://worldview.stratfor.com/article/argentinas-fernandez-
considers-scrapping-term-limits; Argentina’s Kirchner Suffers Election Blow, AL JAZEERA

(Oct. 27, 2013), https://www.aljazeera.com/news/americas/2013/10/argentina-ruling-party-
loses-ground-vote-20131027230264459.html.

278 The successful Workers’ Left Front candidate won by under 20,000 votes out of over
700,000 votes cast for the party. See, e.g., Todd Chretien, The Left Gains in Argentina’s
Elections, SOCIALIST WORKER (Aug. 25, 2015), https://socialistworker.org/2015/08/25/the-
left-gains-in-argentinas-elections.
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PRO, for which Mauricio Macri easily won selection with over 81% of
the nearly 6.8 million votes cast for the alliance; and “United for a
New Alternative” (UNA), the center-right Federal/Dissident Peronist
coalition, for which Sergio Massa defeated Jose Manuel de la Sota by
70-to-30% of the party’s vote.279 Although the primary reduced the
field from fifteen to six candidates, the general election proved the
Kirchner’s concerns correct. Scioli won the first round but with only
37% of the vote to Cambiemos’s 33% and UNA’s 21.3%, and then
lost to Macri in the first-ever run-off 51% to 49%, thus ending the
Kirchner regime.280

4. South Korea

Under its current Sixth Republic and 1987 Constitution, South
Korea is a presidential democracy with two main but weakly institu-
tionalized political parties and several smaller ones. Currently, these
two parties are the center-right Liberty Korea Party, founded in
1997,281 which held the presidency until Park Geun-hye’s impeach-
ment in March 2017;282 and the center-left Democratic or Minjoo
Party of Korea, which currently holds a majority in the legislature and
won the presidential election to fill the vacancy.283 In this election, the
candidate of the centrist People’s Party, founded in 2016, was also a
serious contender; at one point, opinion polls showed him closing
quickly on the eventual winner, Moon Jae-in of the Democratic
Party.284

Prior to 2002, party candidates for President in both main parties
were selected at the party convention by delegates from the various
electoral districts. Under this system, party leaders wielded great
influence, both in the selection of delegates and the choice of nom-

279 TVEVAD, supra note 263, at 2, 3; see also Freedom in the World 2016: Argentina,
FREEDOM HOUSE (2016), https://freedomhouse.org/report/freedom-world/2016/argentina
(describing the three main political parties in Argentina).

280 See Santiago Alles, Mark P. Jones, & Carolina Tchintian, The 2015 Argentine
Presidential and Legislative Elections, 43 ELECTORAL STUD. 185 (2016), https://www.
bakerinstitute.org/media/files/files/530d7fb4/Pub-Jones-Argentina2015.pdf; Jonathan Watts
& Uki Goñi, Argentina Shifts to the Right After Mauricio Macri Wins Presidential Runoff,
GUARDIAN (Nov. 22, 2015), https://www.theguardian.com/world/2015/nov/22/argentina-
election-exit-polls-buenos-aires-mauricio-macri (reporting the outcome of the election).

281 Formerly known as the Grand National Party and then the Saenuri (literally “New
Frontier”) Party.

282 See Choe Sang-Hun, South Korea Removes President Park Geun-hye, N.Y. TIMES

(Mar. 9, 2017), https://www.nytimes.com/2017/03/09/world/asia/park-geun-hye-impeached-
south-korea.html.

283 See South Korean Liberal Wins Party Primary, Poised to Become President,
REUTERS (Apr. 3, 2017), https://www.reuters.com/article/us-southkorea-politics/south-
korean-liberal-wins-party-primary-poised-to-become-president-idUSKBN1751BJ.

284 See id.
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inee, and conventions were frequently characterized by factional
fights and strategic negotiations.285 In 2002, both the then-ruling
Millenium Democratic Party (MDP), a predecessor of the Democratic
Party, and the Grand National Party (GNP), the proto-Liberty Korea
Party, decided to hold primaries for the first time.286 The MDP deci-
sion came a bit earlier, in the first months of 2002, when the incum-
bent MDP President of Korea, Kim Dae-jung, unable to run again due
to the constitution’s one-term limit, agreed to primaries after the dif-
ferent factions of the party could not reach consensus on a candi-
date.287 The party had also suffered a sharp decline in popularity, due
to allegations of corruption surrounding the President’s sons and close
advisors, so that holding a primary was perceived as the best way to
transform its public image.288 Supporters of the eventual winner, the
“outsider” Roh Moo-hyun, also pushed for a primary, knowing it was
the only way he could win.289

Primary elections were held from March to April 2002 in sixteen
different cities and provinces.290 A distinctive feature was their hybrid
nature as a mixture of peer review as well as closed and partially open
primaries: 20% of the vote was allocated to the party’s precinct level
delegates, 30% to randomly selected party members from the local
district party members pool, and 50% to randomly selected voters
from those who submitted applications to participate in the pri-
mary.291 In a fairly clear example of a “contagion effect,” the GNP
then felt bound to follow suit, although their similarly organized pri-
mary was not competitive.292

In the 2012 presidential election, the Democratic Party’s imme-
diate predecessor (the Democratic United Party or DUP) held the
first fully open primary, which also featured “mobile voting” via elec-
tronic devices.293 Six hundred and fourteen thousand voters out of a
total of forty million registered voters participated in the four-candi-

285 See Eui Hang Shin, Presidential Elections, Internet Politics, and Citizens’
Organizations in South Korea, 34 DEV. & SOC’Y 25, 27 (2005).

286 Id.
287 Id.
288 Id. at 32.
289 Id. at 44 (discussing how Roh Moo-hyun’s lack of party support was an obstacle to

his winning the presidential election).
290 Id. at 32.
291 Id.
292 Id.
293 See Roh Confidant Wins DUP Presidential Nomination, CHOSUNILBO (Sept. 17,

2012), http://english.chosun.com/site/data/html_dir/2012/09/17/2012091700801.html.

Electronic copy available at: https://ssrn.com/abstract=3064938



40675-nyu_93-4 Sheet No. 59 Side B      10/16/2018   09:18:32

40675-nyu_93-4 S
heet N

o. 59 S
ide B

      10/16/2018   09:18:32

\\jciprod01\productn\N\NYU\93-4\NYU403.txt unknown Seq: 52 16-OCT-18 8:59

698 NEW YORK UNIVERSITY LAW REVIEW [Vol. 93:647

date contest.294 By contrast, the (renamed) Saenuri Party (the inter-
mediate stage between the GNP and Liberty Korea Party) adhered to
the existing hybrid model. The result was a similarly uncompetitive
race as in 2002, with Park Geun-hye winning with 84% of the 103,000
votes cast, although in 2007 Park had narrowly lost a very close pri-
mary to Lee Myung-bak, who went on to win the presidency in
December.295

In the recent, somewhat hastily organized presidential election
that was moved up by seven months due to Park Geun-hye’s impeach-
ment in March, the three main parties adopted candidate selection
systems that involved different degrees of peer review. The (suc-
cessful) Democratic Party held a series of four open primaries in
which four candidates ran and 1.64 million people voted296—com-
pared to approximately twenty-nine million votes cast in the general
election. In the centrist People’s Party, the party’s executive officers,
members of the National Assembly, and regional chairs acted first as
gatekeepers by voting to reduce the field of registered candidates
from six to three, ousting the least known and experienced. After this
peer-review filtering had taken place, the party then held an open pri-
mary that counted for 80% of the result, with the other 20% based on
random opinion polls of voters.297 Finally, the Liberty Korea Party
selected its candidate by a weighted system of 50% based on votes
cast by delegates at the party convention and 50% based on spot
opinion polling of non-members.298

* * *

As the French, Argentinian, and Korean (and to a lesser extent
the Italian) experiences show, even systems that we call “mostly popu-
list” because they rely on open primaries, often still build in important
mechanisms of peer review that distinguish these systems from the

294 See id. (reporting this electoral turnout); Republic of Korea, ELECTIONGUIDE, INT’L
FOUND. FOR ELECTORAL SYS. (2018), http://www.electionguide.org/countries/id/114/
(noting that South Korea has approximately forty million registered voters).

295 Jack Kim & Ju-min Park, Park Wins South Korean Conservatives Presidential
Nomination, REUTERS (Aug. 20, 2012), https://www.reuters.com/article/us-korea-politics-
park/park-wins-south-korean-conservatives-presidential-nomination-idUSBRE87J04G
20120820?feedType=RSS&feedName=worldNews.

296 See Democratic Party’s Final Cumulative Aggregate . . . Moon 57%, Ahn 21.5%, Lee
21.2%, NAVER NEWS (Apr. 3, 2017), http://news.naver.com/main/ranking/read.nhn?mid=
etc&sid1=111&rankingType=popular_day&oid=003&aid=0007868185&date=20170403&
type=1&rankingSeq=3&rankingSectionId=100.

297 See Ahn Cheol-soo Picked as Presidential Candidate, CHOSUNILBO (Apr. 5, 2017),
http://english.chosun.com/site/data/html_dir/2017/04/05/2017040500750.html (describing
the distribution of votes in the People Party’s primary system).

298 Id.
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American one. The French require a certain level of support among
the party’s senior or elected officials. In South Korea, the Korean
People’s Party employed pre-screening by the party’s organizational
apparatus in 2017 to reduce the number of candidates and select the
best qualified and most competent. These are both examples of peer-
review filtering that determines who can get on the ballot that the
populist party electorate then gets to vote on in the open primary.

These open primaries also differ from the system in the United
States in another important respect: The “open primaries” of other
systems typically involve far fewer voters, relative to the general elec-
torate, than in the United States. For example, in France a total of
6.3 million voters cast ballots in the PS and Republican primaries
combined in 2016 and 2017, while thirty-six million people voted in
the general election (i.e., around 16%).299 Similarly, in South Korea,
1.64 million participated in the Democratic Party primaries out of thir-
teen million who voted for it in the general election.300 In the United
States, approximately sixty million voters participated in Republican
and Democratic primaries combined,301 and one hundred and thirty
million in the general election (i.e., around 45%).302 Accordingly,
despite the “openness” of these primaries, it cannot really be said, as
it can of the United States, that the selection process has been turned
over to the mass of ordinary voters.

F. Why the Recent Trend Towards Somewhat Greater Inclusivity?

As we have seen, over the past decade or so there has been a
general trend towards more inclusive methods for selecting party can-
didates for chief executive. Depending mostly on whether a country
has a parliamentary or presidential system of government, this has
involved opening up to broader selectorates than previously either
contests for the position of party leader or party candidate for the
public office of chief executive. These more inclusive selection

299 See French Presidential Election: 2017 (Results - 1st Round), FRANCE 24, http://
graphics.france24.com/results-first-round-french-presidential-election-2017/ (last visited
May 2, 2018) (providing data on the French 2017 election).

300 See ROK President, OUR CAMPAIGNS, https://www.ourcampaigns.com/RaceDetail.
html?RaceID=829293 (last visited Aug. 15, 2018); K.J. Kwon, Pamela Boykoff, & James
Griffiths, South Korea Election: Moon Jae-in Declared Winner, CNN (May 10, 2017),
https://www.cnn.com/2017/05/09/asia/south-korea-election/index.html.

301 See, e.g., Alicia Parlapiano & Adam Pearce, Only 9% of America Chose Trump and
Clinton as the Nominees, N.Y. TIMES (Aug. 1, 2016), https://www.nytimes.com/interactive/
2016/08/01/us/elections/nine-percent-of-america-selected-trump-and-clinton.html.

302 See, e.g., Phillip Bump, More Votes Were Cast in 2016 than in 2012 - But That Doesn’t
Mean Turnout Was Great, WASH. POST (Nov. 15, 2016), https://www.washingtonpost.com/
news/the-fix/wp/2016/11/15/more-votes-were-cast-in-2016-than-in-2012-but-that-doesnt-
mean-turnout-was-great/?utm_term=.fc2506a908b1.
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methods than the traditional choice by party elites—usually the
party’s legislative caucus (or parliamentary party) or delegates to the
party convention—are, from less to more inclusive: (1) closed prima-
ries with a system of weighted voting among the party’s various con-
stituencies, (2) closed primaries with a system of equal voting among
party members (one member, one vote), and (3) open primaries.

Notwithstanding this clear trend, three points emerge from the
previous analysis, by comparison with the populist selection method in
the United States. First, this trend is not universal. Several major
democracies, including India, Germany, South Africa, Brazil, and
Australia, have thus far resisted it more or less entirely and retained
selection methods that rely almost exclusively on peer review.303

Second, the general trend towards greater popular control has not
always or everywhere resulted in complete popular control, but has
been quite varied in terms of the extent and forms of peer review that
remain. Third, as just noted, the U.S. primary system has the broadest
selectorate of any major democracy by far, and so is the most truly
populist.304 The ability of a party to control or influence outcomes is
diminished as the size of the selectorate expands.

A variety of reasons help to explain the trend, but the main
driving force seems to have been the strategic political calculations of
party elites rather than any large-scale pressure for change from the
grassroots membership. Although the trend predates the populist
surge of the past few years, and even though disillusionment with the
mainstream parties has undoubtedly been fueling it, most of this alien-
ation appears to reflect more substantive, policy-based concerns—
economic decline and inequality, immigration, national identity, social
change, etc.—than procedural or voice-based ones, although of course
the two are not hermetically sealed.305 Also, although other countries’
reasons are not wholly dissimilar to those that explain the shift to pop-
ulist selection methods in the United States, imitating or copying the
United States is generally not one of them.

Most obviously and commonly, the expansion of selectorates has
been an almost reflexive response to massive electoral defeat and, in
this context, viewed as a way to quickly refresh and revitalize the
party’s popular image. As we saw, this was the case for both the
United Kingdom’s Conservatives in 1965 and 1998 and Labour in 1981

303 See supra Section II.B.
304 See supra Part I.
305 See, e.g., Amanda Taub, What the Far Right’s Rise May Mean for Germany’s Future,

N.Y. TIMES (Sept. 26, 2017), https://www.nytimes.com/2017/09/26/world/europe/germany-
far-right-election.html (arguing that far-right success has mostly been built on the
substantive policy concerns of many voters).
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and 1993, the PS in France after the catastrophe of 2002, and the LDP
in Japan in 1977 following its first ever failure to secure a majority in
the lower house.306 In South Korea, the step was taken preemptively
following a sharp loss of popularity of the ruling MDP before the 2002
election.307

A more structural reason is that “intra-party democracy”
responds to—although at the same time it also further enhances—the
growing personalization (in parliamentary systems, the “presidential-
ization”) of politics, in which the focus is increasingly on individuals
and personality rather than parties and policies as part of the more
general sound-bite, Twitter, celebrity culture we live in.308 Decline in
political party membership has been a near-universal symptom of this
process, as well as of more recent populist-specific alienation, so par-
ties have sought to give rank-and-file members a voice and thereby an
incentive to join the party by implementing closed primaries in an
attempt to counteract this trend. Some expansions of the selectorate
have resulted from party elite conflict, with an appeal to the broader
membership as the way to break factional deadlock (PS in 1995, South
Korean MDP in 2002), and others from strategic partisanship on the
part of supporters of a candidate facing an opponent who is a party
organization insider. Examples here are Yitzhak Rabin versus Shimon
Peres in Israel, Ed Miliband in the United Kingdom, and Roh
Moo-hyun in South Korea. Finally, intra-party democracy within
major (but generally not minor) parties has a contagion effect. With
the exceptions of Italy, Australia, and New Zealand, it has appeared
too politically costly for the second party not to shift in the same
direction as the first mover. Most frequently, though not universally,
the instigator has been the left-of-center party, followed sooner or
later by the right-of-center.

G. Other Contextual Factors Resulting in Greater Party Control
Outside the United States

The existence and extent of peer review and party control versus
populism in candidate selection for chief executive is not only a func-
tion of the specific rules and selectorates employed, but also of other,
more general features of the political system within which the selec-
tion takes place. Many of these features are ones in which the United
States is also relatively exceptional, so they provide an additional
explanatory layer for what makes the United States such an extreme

306 See supra Sections II.C & II.E.
307 See supra Sections II.B & II.E.
308 See, e.g., THE PRESIDENTIALIZATION OF POLITICAL PARTIES, supra note 101, at 7–11.
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version of a populist selection system in which peer review plays, at
most, a limited and indirect role.

The first is the near-unique absence in the United States of a dis-
tinction (or very much of one) between being a party member and a
party voter. For most ordinary citizens, at least, to be a party
“member” is to be a “registered voter” for the party.309 Accordingly,
the much looser and more generic requirements of party affiliation in
the United States mean that, from a comparative standpoint, even for-
mally “closed” primaries involve much larger electorates than else-
where. By the standards of other countries, such primaries are already
quasi-open. (Open primaries in the countries surveyed above typically
require voters to affirm sympathy with their platform and sometimes
pay a small fee, which is perhaps as onerous as registering to vote as a
Republican or Democrat in the United States.310) In other words,
because the number of party members in other countries is almost
always far smaller than the number of its voters, closed primaries
outside the United States can be seen as exercises in “intra-party
democracy” without also thereby becoming “populist.” For example,
those eligible to vote in each of the Labour and Conservative leader-
ship elections in the United Kingdom (i.e., party members) are less
than 1% of all registered voters; a far higher percentage of registered
voters are eligible to vote in U.S. primaries. The prospects for greater
party control and formal or informal peer review are likely to be
inversely related to the size of the selectorate.

Second, whether by law or practice, most public and private
funding for primary (and general) elections outside the United States
is channeled through party organizations and, given money’s growing
importance everywhere, this inevitably enhances party control of the
process. By comparison, the vast majority of funds are raised and
effectively controlled by individual campaigns in the United States,311

which adds significantly to the loss of party control and the prospects
of a “hostile takeover,” whether by populist or other forces.

Third, in a reversal of regulatory roles, U.S. primaries are “public
elections,” organized and paid for by the state, and their rules are sig-
nificantly (albeit variably) fashioned and regulated by state and fed-
eral law. By contrast, selection processes elsewhere are typically

309 If there ever were “card-carrying members” of political parties (other than perhaps
the Communists), the modern primary system in the United States has helped to ensure
those days are long gone.

310 See supra Section II.E.
311 See, e.g., CAMPAIGN FINANCE INSTITUTE, Campaign Funding Sources: House and

Senate Major Party General Election Candidates, 1984–2016, http://www.cfinst.org/pdf/
vital/VitalStats_t8.pdf (last visited May 2, 2018).
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deemed exclusively “private” matters and their rules set by the party
itself—either in its constitution or by its national executive committee
(or equivalent).312 Here, as elsewhere, who controls the rules is,
ceteris paribus, likely to have some influence on outcomes. Over-
whelmingly, party elites have endorsed and instigated the various
shifts towards intra-party democracy themselves, in contexts where
and when they are perceived as serving the interests of the party or
some section of it, rather than being forced to accept such changes as
demanded by outside pressure, law, or grassroots memberships.

Fourth, the decentralized nature of political parties in the United
States is in contrast with the typically more centralized national polit-
ical parties elsewhere, even in robust federal systems. Clearly, the
structure of both primary and general elections for president as con-
ducted state by state rather than nationally in the United States is an
important independent variable here; nonetheless, it does not entirely
explain or compel such party decentralization. Where a party is essen-
tially a “they,” not an “it,” it makes it more difficult to assert control
by the party.

Fifth, the near-unique absence of the office of party leader in the
United States also contributes to a relative lack of control. The point
here is not the absence of a “Kirchner” to handpick their party’s can-
didate or that by being the presumptive candidate an incumbent party
leader manifests party control (in presidential primaries, the French
examples show there is not much presumption). It is rather that
during the extraordinarily long U.S. primary season, there is almost no
ongoing, continuous party leadership, identity, or collective policy
platform; rather, each of the candidates offers an alternative indi-
vidual version to the voters—their consumers—who will make the
choice.

Sixth, in most countries, there is a fairly well understood track, in
terms of qualifications and experience, towards becoming a major
party’s candidate for chief executive. This may include educational
background, working in and for the political party in various (junior,
then more senior) capacities, or time spent as an elected representa-
tive or official. France of course is an extreme version of this phenom-
enon: Even Macron, the ultimate “outsider” candidate without a
political party, is a graduate of Sciences Po and ENA, was a fast-track
civil servant, and then a senior member of President Hollande’s staff
before being appointed a minister. Most other countries have a some-
what more varied, flexible, or diverse track, but candidates are gener-
ally “insiders,” and often party insiders, of one sort or another. This

312 See examples throughout supra Sections II.B–II.E.
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inevitably creates a form of informal peer review and party control—
as well as perhaps a marker of competence—as to who becomes its
candidate for chief executive. By contrast, the general anti-govern-
ment, anti-insider political culture of the United States militates
against this, either by permitting or encouraging genuine outsiders to
run for office—often with little or no political experience—or by
requiring insiders to adopt the guise, demeanor, and political rhetoric
of the outsider. In both cases, the language par excellence for this is
“populism.” Being perceived as the product of peer review and party
control can be fatal.

In a sense, the proof of the pudding for all of these comparative
differences combined is the fact that outside the United States, popu-
list leaders riding the current wave have tended to form their own
political parties rather than attempt to capture an existing, main-
stream one. Well-known examples include the National Front in
France, the Five Star Movement in Italy, UKIP in the United
Kingdom, Geert Wilders’ Party for Freedom (PVV) in the
Netherlands, the Freedom Party in Austria, the Alternative for
Germany party, and the (currently governing) Law and Justice party
in Poland.313 There is no doubt that a PR voting system is partly
responsible for this strategy, as its emphasis on representation rewards
rather than penalizes smaller parties, as long as there is no threshold
or the smaller parties are confident of meeting it. On the other hand,
the National Front has had some success within a majoritarian/two-
party system.314 But a key part of the story is also that a major polit-
ical party with greater peer review and party control of candidate
selection is more difficult to capture and take over than one without; it
becomes “populist-resistant.” It is not only hard to imagine Marine Le
Pen emulating Donald Trump and becoming the Gaullist party presi-
dential candidate or Nigel Farage the Conservative leader; it is also
very hard to pull off.

This raises a fundamental issue of whether effectively channeling
populists toward forming their own parties (as peer review helps to

313 Law and Justice, or abbreviated in Polish to PiS, was founded in 2001 by the
Kaczynski twins and largely operates as the near-personal organization of the surviving
one, who holds all the power as undisputed leader behind the scenes, choosing who the
party’s “front men” as prime ministerial and presidential candidates will be. Jaroslaw
Kaczynski was reelected as party leader in 2016, a post he has held since 2003, by the votes
of 1008 of 1015 party delegates. See generally, e.g., Wojciech Sadurski, How Democracy
Dies (in Poland): A Case Study of Anti-Constitutional Populist Backsliding (Sydney Law
Sch. Legal Stud. Research Paper No. 18/01, 2018), https://ssrn.com/abstract=3103491.

314 The broader, leave/remain “Brexit” referendum aside, UKIP’s only real electoral
success as a political party came in the 2014 elections to the European Parliament, in which
(unusually for the United Kingdom) PR is employed.
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do) rather than incentivizing them to try and capture a major party (as
in the United States) is a better containment strategy, to the extent
this is deemed part of the appropriate response to some or all forms of
populism. We believe that it is. For the latter is likely to be the easier
route to power and preventing illiberal, authoritarian populists of the
right and left from gaining power is currently the most urgent task,
even if there are, of course, no guarantees of success,315 and the pro-
cess of capture involves some dilution and accommodation of populist
policies. Better a purer but minority populist party than a populist
leader in power.316 Along with a PR voting rule to make it harder for
such a party to convert an electoral minority into a legislative
majority,317 a mixed system involving some form of peer review that
creates a significant barrier to populists gaining power through cap-
turing a major party is, and can be, only part of the “solution” to pop-
ulism, given that disillusionment with traditional, more centrist parties
and their ability to represent ordinary voters is one of the causes of
the populist surge worldwide.318 But it is, we think, an important part.
Other parts of the solution must address these underlying causes
directly, especially more responsive social and economic policies on
the part of non-populist parties,319 insofar as they are consistent with
constitutional democracy.320 Even if the rise and election of populist

315 Because for example, the distinct populist party manages to win power itself, as in
Poland and Venezuela. Although not originally formed as a specifically populist party,
Fidesz in Hungary has effectively become a personal platform for its co-founder and
uncontested leader since 1993, Viktor Orban, and has transformed the country it governs
into a model “illiberal democracy” since winning a supermajority of legislative seats in
2010. Another possibility, as recently actualized in Italy, is that two separate populist
parties gain power together by forming a coalition government.

316 Where a distinct populist party does manage to win power itself, its “undiluted”
policies will likely be more dangerous and harmful than where it captures a mainstream
party. Ultimately our argument here turns on the judgment that the greater likelihood of
success through capture outweighs the greater, but less likely, harm resulting from populist
parties gaining power themselves.

317 This happened in Hungary, where Fidesz won supermajorites of 66% of the seats
with 52.73% and 44.87% of the vote in 2010 and 2014, respectively, under a mixed PR/
majoritarian voting system. Similarly, under the PR system in Poland in 2015, PiS won a
majority of legislative seats with 38% of the vote, due to the fact that 15% of the electorate
voted for smaller, left-of-center parties that did not satisfy the 5% threshold for
representation. See Sadurski, supra note 313, at 60. Thus, 15% of the votes were wasted in
the sense of not going to a party that held any seats in the legislature. Again, the recent
Italian example of two separate and previously antagonistic populist parties forming a
post-election coalition, supra note 315, shows that even a pure PR system is by no means
guaranteed to prevent populists from gaining power.

318 See supra note 4 and accompanying text.
319 See, e.g., Bojan Bugaric, The Populists at the Gates: Constitutional Democracy

Under Siege? (Sept. 15, 2017) (unpublished manuscript) (on file with authors).
320 There may also be a role for other prophylactic institutional and constitutional

design measures aimed at slowing or preventing “abusive constitutionalism.” See generally,
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leaders is deemed a symptom and not a cause of populism, some
symptoms are themselves so dangerous, harmful, and costly that they
must be resisted.

CONCLUSION

The structures through which democratic systems choose their
leading candidates to become President or Prime Minister are among
the most consequential elements in the institutional design of democ-
racy. These structures influence the kind of candidates who choose to
run, the kind of figures likely to be elected, and how the system of
democratic governance might tend to function once one of these can-
didates becomes head of government. Yet these selection structures
have largely flown under the radar of democratic theory and much of
the scholarship on democratic institutional design. The fundamental
choice across democratic systems involves how much weight selection
methods give to aspects of peer review, in which elected party leaders
have special weight, and to more expansive forms of participation in
the process, ranging from a role for party members to even more
inclusive selectorates.

With the current alienation from mainstream political parties and
the “elites” who lead them that is reflected in democratic politics in
many democracies, it can be difficult to see the virtues in selection
systems that maintain a significant role for peer review—even though
most mature democracies, with the exception of the United States, do
retain such a role. Yet one’s perspective on this issue depends heavily
on what one considers to be the greatest risks against which democra-
cies need to guard. Back in the early 2000s, it was thought we were
living through “the Age of Democracy;”321 during the previous gener-
ation a third major wave of democratization had led more new consti-
tutional democracies to be forged than in any comparable historical
period.

But the ensuing fifteen years have not been as kind to democracy.
Some commentators have gone so far as to claim that democracy is
now in retreat in many places around the globe;322 more modestly,
others have argued that we must face up to the “democratic reces-

e.g., David Landau, Abusive Constitutionalism, 47 U.C. DAVIS L. REV. 189 (2013);
Rosalind Dixon & David Landau, Tiered Constitutional Design, 86 G.W. L. REV. 438
(2018).

321 Richard H. Pildes, The Supreme Court 2003 Term, Foreword: The
Constitutionalization of Democratic Politics, 118 HARV. L. REV. 29, 29 (2004).

322 See Freedom in the World 2018: Democracy in Crisis, FREEDOM HOUSE (2018),
https://freedomhouse.org/report/freedom-world/freedom-world-2018.
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sion” that is occurring.323 In particular, the striking and unanticipated
rise of authoritarian, populist governments in Hungary, Poland, and
Venezuela that, once elected through democratic processes, have
sought to use the levers of state power to eliminate effective political
competition and insulate one-party rule from meaningful checks and
balances, has sounded perhaps the loudest alarm bell about what one
of us has called “the inherent authoritarianism in democratic
regimes”324—the risk that those temporarily holding power in demo-
cratic regimes will use that power to entrench themselves from effec-
tive political competition through manipulation of electoral rules and
suppression of competing sources of checks and balances.

The comparative legal scholars Tom Ginsburg and Aziz Huq have
argued that perhaps the most significant process through which
democracies have collapsed is through a path they call “constitutional
retrogression.”325 This is an incremental process, which occurs slowly
“through an accumulation of piecemeal changes,”326 in which political
leaders first prevail in the electoral process, then gradually undermine
competitive elections, fundamental political rights of speech and asso-
ciation, and the capacity of independent judicial institutions to enforce
the rule of law. Yet their helpful analysis does not ask the prior and
perhaps much more important question: How do the individual
figures who lead these antiliberal, populist movements or parties
manage to get into power in the first place—and is there anything in
the design of democratic processes that can reduce the risk that such
figures will come to power?

This Article should be read against the rise of the populist forces,
including illiberal and authoritarian ones of the right and left that are
currently roiling numerous long-established democracies. Populist
alienation, anger, and hostility toward government and political elites
are not unexpected in the aftermath of the financial crisis that began
in 2007; as economic historians have shown in studies of democracies
going back to 1870, financial recessions—which endure much longer
and are therefore more painful than ordinary economic recessions—
regularly spawn a rise in populist politics and parties, in left and right

323 See, e.g., LARRY DIAMOND, THE SPIRIT OF DEMOCRACY: THE STRUGGLE TO BUILD

FREE SOCIETIES THROUGHOUT THE WORLD 56 (2008).
324 Richard H. Pildes, The Inherent Authoritarianism in Democratic Regimes, in OUT OF

AND INTO AUTHORITARIAN LAW 125, 125 (András Sajó ed., 2002).
325 Aziz Huq & Tom Ginsburg, How to Lose a Constitutional Democracy, 65 UCLA L.

REV. 78, 83–84 (2018) (suggesting the “threat of constitutional retrogression may in fact
pose a more pressing and consequential challenge” to liberal democracies than a sudden,
“wholesale, rapid collapse into authoritarianism”).

326 Id. at 83.
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variations.327 Add to these economic dislocations the cultural chal-
lenges posed in many countries by the dramatic rates of increase of
immigration in recent years, as well as the opportunities created by
the rise of social media,328 and the challenge to traditional politics and
parties is even less surprising. But how directly and immediately these
organic political forces get translated and channeled into elections and
governance is partly a function of the institutional framework within
which democratic politics takes place in different countries.

In the United States, which in the 1970s abandoned almost any
formal role for peer review in the selection of the presidential nomi-
nees of the major parties, these populist forces can now find imme-
diate and decisive expression through broadly participatory primary
elections, which lower the barriers to populist candidates becoming
the nominees of one or both of the major parties. In contrast, coun-
tries which maintain significant components of peer review in the pro-
cess of selecting candidates for chief executive contain mediating
devices that create mixed systems combining direct popular political
input with the judgment of elected party figures. The resulting candi-
dates will reflect a mix of “elite” and “popular” judgments that varies
in its precise composition depending on how the contributions of
these two elements are combined in a given system. Particularly with
the rise of illiberal, authoritarian forms of populism through the elec-
toral process that have come to threaten democracies in recent
decades, it is worth questioning whether abandoning any role for peer
review in the selection of major party leaders or nominees for chief
executive should be celebrated as an unequivocal advance for systems
of democratic government.

327 See generally, e.g., Manuel Funke et al., Going to Extremes: Politics After Financial
Crises, 1870–2014, 88 EUR. ECON. REV. 227 (2016).

328 For the distinctive and important role of social media in the rise of “new populism,”
see Ming-Sung Kuo, Against Instantaneous Democracy (Jean Monnet Working Paper No.
11, 2017) (on file with authors).
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