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IRS Penalty Study: A Call for
Objective Standards

By Dennis J. Ventry Jr.

I. Introduction

While practitioners bickered over the relative merits of
the substantial understatement penalty,1 the IRS under-
took a comprehensive study of the civil penalty system.
In November 1987 then-IRS Commissioner Lawrence
Gibbs established the Executive Task Force on Civil
Penalties, comprised of IRS employees from offices
throughout the country.2 The task force worked closely
with the American Bar Association Section of Taxation,
the American Institute of Certified Public Accountants
Tax Division, the Tax Executives Institute, the National
Society of Public Accountants, and the National Associa-
tion of Enrolled Agents, in addition to other professional,
academic, and business groups.3

According to the task force, a thorough examination
and reconsideration of the penalty system was desper-
ately needed to make sense of more than a decade of
penalty legislation. Congress had added penalties for
various reasons, including: to create a downside risk to
overaggressive tax reporting positions; to offset declining
IRS audit coverage; to alter taxpayer behavior and en-
courage tax compliance; to raise revenues; to educate
taxpayers about their tax obligations; to punish noncom-
pliant behavior and maintain fairness from the perspec-
tive of compliant taxpayers; and to ensure that noncom-
pliant taxpayers ultimately paid for IRS enforcement

programs.4 ‘‘The very multiplicity of possible rationales,’’
the task force said, ‘‘shows the piecemeal way in which
penalties have evolved over the years.’’5 The ad hoc and
frenzied development of the penalty system had con-
fused taxpayers, practitioners, and administrators.

The task force issued three reports. They were remark-
able documents, analyzing the civil penalty system from
philosophical, economic, political, and administrative
vantage points. The purpose of the studies, Gibbs said,
was threefold: to identify principles around which ‘‘to
build a sound framework for the administration of
penalties’’; to identify penalties requiring ‘‘modification,
consolidation or repeal’’; and to identify IRS practices
that could be changed or improved ‘‘to facilitate or make
more equitable our administration of the penalty provi-
sions.’’6 While the task force adopted a systemic, holistic
approach to its analysis and examination, it spent an
inordinate amount of time on what task force member
Daniel Wiles called ‘‘the most controversial civil penalty,’’
section 6661.7

II. A ‘Philosophy’ of Penalties
The first report, released in June 1988, outlined a

general philosophy on civil tax penalties. The method
provided the basis for the analytical approach used by
the task force in its two subsequent reports.

It was of vital importance to distinguish between the
consequence of violating a tax rule (that is, the penalty)
and the rule itself. Substantive tax rules described, for
instance, the computation of income and allowable de-
ductions as well as how to file a tax return. Tax penalties
were imposed as a consequence of violating those sub-
stantive rules. ‘‘This is a seminal distinction,’’ the task
force said, ‘‘since it negates the proposition that a penalty
has an end in itself.’’8 Penalties were levied only regard-
ing abuses of substantive tax rules, and thus ‘‘should be
enacted and evaluated based on their relationship’’ to
those rules.9

Civil penalties served two primary purposes. First,
they established norms of taxpayer conduct. Second, they
preserved and enhanced voluntary compliance with the
tax laws. Penalties should keep compliant taxpayers in
line and induce noncompliant taxpayers to alter their
behavior. ‘‘Each penalty has two goals — a goal of

1See Dennis J. Ventry Jr., ‘‘Vices and Virtues of an Objective
Reporting Standard,’’ Tax Notes, Sept. 18, 2006, p. 1085, Doc
2006-18619, 2006 TNT 181-35.

2Executive Task Force, Commissioner’s Penalty Study, IRS,
‘‘Report on Civil Tax Penalties’’ (Feb. 21, 1989), at 1.

3Lawrence Gibbs, Commissioner of Internal Revenue, testi-
mony before U.S. Congress, House Committee on Ways and
Means, Subcommittee on Oversight, Hearings on ‘‘Review of
the Civil Penalty Provisions Contained in the Internal Revenue
Code’’ (Mar. 31, 1988, and July 28, 1988), at 9.

4Executive Task Force, Commissioner’s Penalty Study, IRS,
‘‘A Philosophy of Civil Tax Penalties,’’ Discussion Draft (June 8,
1988), at 1.

5Id. at 2.
6Gibbs, supra note 3, at 9.
7Michael Moriarty and George Guttman, ‘‘IRS Official Dis-

cusses New Penalty Study,’’ Tax Notes, June 20, 1988, p. 1371.
8Executive Task Force, supra note 4, at 5.
9Id.
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general deterrence (establishing and preserving the norm
of conduct for compliant taxpayers in general) and a goal
of specific deterrence (changing the behavior of the
noncompliant taxpayer at whom the penalty is tar-
geted).’’10 While the task force embraced the normative
and compliance objectives of civil penalties, it rejected
other possible purposes, including raising revenue, pun-
ishing noncompliant behavior, and reimbursing the gov-
ernment for the cost of compliance programs.11

A. Criteria for Evaluating Penalties
Given the relative dearth of empirical data on the

application and ultimate effectiveness of civil penalties,12

the task force offered broad evaluative guidelines that
included four criteria: Penalties should be fair, simple,
administrable, and effective.

Regarding fairness, both compliant and noncompliant
taxpayers should perceive a particular penalty as ‘‘fair,’’ a
term the task force defined under three additional stan-
dards: culpability, equity, and severity.13 ‘‘A penalty
should be rationally related to the culpability of the
taxpayer who is penalized.’’14 It should treat similarly
situated taxpayers similarly. And it should influence the
behavior of compliant and noncompliant taxpayers with-
out being unduly harsh.

Penalties should also be simple. They should be ‘‘both
understandable and understood.’’15 It should be clear
what kind or level of conduct fell below the threshold
and resulted in imposition of the penalty. Undue com-

plexity in the penalty regime mitigated against a tax-
payer’s ‘‘ability to understand the consequences’’ as well
as the IRS’s ‘‘ability to administer the system effectively
and fairly.’’16

Effective tax administration required, at the very least,
that administrators interpret and impose penalties ‘‘with
reasonableness, responsiveness, and reproducibility.’’17

Needless complexity in statutory language made that
impossible. Tax rules had to distinguish clearly between
compliant and noncompliant behavior. But they also had
to allow for administrative discretion. The statutes and
regulations should permit administrators to make deci-
sions that were reasonable (and necessary) under con-
stantly changing, factually nuanced circumstances.

Finally, a penalty could be fair, simple, and adminis-
trable, yet still ineffective at encouraging compliant be-
havior. Thus, a penalty also had to achieve specific as
well as general deterrence. Penalties that merely pun-
ished noncompliant conduct without correcting that con-
duct should be redesigned and ‘‘improved.’’18 The last
criterion of effectiveness also suggested changes to exist-
ing administrative procedures and data collection. Deter-
mining the effectiveness of a penalty might require
ongoing research efforts and increasingly strict penalties
on recidivistic behavior.19

B. Goals in Administering Penalties
Quite apart from the rulemaking aspects of adminis-

tration, the task force offered a set of criteria for admin-
istrative discretion. Administrative guidelines, as much
as statutory and regulatory rules, had grown in an
incoherent fashion since the 1970s.

Both taxpayers and tax administrators had expecta-
tions concerning the resolution of tax disputes. The task
force summarized the expectations of administrative
procedure with three goals for administering the penalty
system, the same goals that guided administrative rule-
making. ‘‘Penalties should be imposed, contested, and
resolved,’’20 the task force said, under conditions that
were responsive,21 reasonable,22 and reproducible.23 As
part of the process, the task force would examine current
dispute resolution procedures, policy statements, train-
ing programs, and deficiency notices and publications.24

10Id. at 8.
11Id. at 6-7. The task force rejected the alternative purposes

for two reasons. ‘‘First, as a normative matter, the task force
believes that penalties should be rationally related to the
substantive rules protected by the penalties and should foster
positive beliefs in the fairness and effectiveness of the tax
system because this rationality and these beliefs are good in and
of themselves. Second, the task force believes that penalties
most effectively aid voluntary compliance if they foster positive
beliefs in the fairness and effectiveness of the tax system, since
these positive beliefs encourage compliance in areas that cannot
be reached through audits, penalties, or other programs.’’ Id. at
6.

12The task force acknowledged that its views derived more
from philosophy than from data. ‘‘The task force believes that
interested parties should have an opportunity to comment on its
direction because it cannot show an adequate empirical basis for
its views. Many of the views of the task force derive from
assumptions regarding the proper role of the IRS. Others arise
from assumptions regarding the likely impact of sanctions on
taxpayer attitudes and behavior.’’ Id. at 2. The lack of empirical
data on civil tax penalties was a widely recognized problem. See,
e.g., Pat Jones, ‘‘Pickle Panel Prepares for Penalty Proposals,’’
Tax Notes, Feb. 20, 1989, p. 905 (citing a Senate source as arguing
that a pending General Accounting Office study on the penalty
regime was of vital importance because other efforts ‘‘until now
lacked any clear data on how these penalties were brought and
who they were brought against’’; also citing GAO source as
stating, ‘‘We’re the only people looking at the empirical evi-
dence and deciding whether the horror stories we’re hearing are
isolated instances or part of a pattern’’).

13Id. at 9-11.
14Id. at 10.
15Id. at 11.

16Id.
17Id.
18Id. at 12.
19Id. at 12-13.
20Id. at 15.
21‘‘Responsive’’ administration required procedures to ‘‘hear

the taxpayer’s case (and make the taxpayer aware of this
hearing), give proper weight to the taxpayer’s point of view, and
resolve penalty cases, all without unnecessary effort on the
taxpayer’s part.’’ Id.

22‘‘Reasonable’’ administration meant ‘‘written rules should
be applied to reach the substantively correct result in light of
their purpose and the scope of administrative discretion
granted.’’ Id.

23‘‘Reproducible’’ administration indicated that ‘‘a particular
set of facts should give rise to the same outcome, regardless of
what office or individual makes the final decision.’’ Id.

24Id. at 16.
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C. The Substantial Understatement Penalty
After laying out its general philosophical approach,

the task force offered its thoughts on the major penalty
groups. It identified six groups of penalties: understate-
ment; failure to file and pay; information returns; pre-
parer, promoter, and protestor; exempt organizations;
and employee plans.25 The task force concentrated on the
understatement penalties, and in particular on the sec-
tion 6661 substantial understatement penalty.

Before 1982 and the enactment of section 6661, classic
tort theory defined noncompliant behavior. Taxpayers
were penalized only if their behavior rose to the level of
negligence. Section 6661, however, introduced an objec-
tive numerical threshold: understated items exceeding
the greater of $5,000 for individuals ($10,000 for corpo-
rations) or 10 percent of the correct tax owed. Below
those thresholds, taxpayers were subject to penalty re-
gardless of culpability. Section 6661 introduced a second
objective criterion by prohibiting taxpayers from assert-
ing positions lacking ‘‘substantial authority.’’ The penalty
could be abated on a showing of reasonable cause and
good faith, but discretionary abatement occurred, if at all,
after automatic application of the penalty. The task force
noted that policymakers had justified the objective stan-
dard as a way to introduce tangible downside risk to
aggressive reporting and to discourage taxpayers from
playing the audit lottery.26

There was one problem with an elevated objective
standard: It conflicted with a taxpayer’s right to litigate a
proposed deficiency before paying it. A taxpayer was
permitted by law to take an aggressive position as long as
that position was litigable or nonfrivolous. Policymakers
solved the incongruity by providing a disclosure alterna-
tive in section 6661. A taxpayer could assert a position as
long as she demonstrated substantial authority or pro-
vided for adequate disclosure of the position.

The task force noted that while section 6661 preserved
a taxpayer’s right to assert aggressive positions, it
‘‘raise[d] questions as to the standard of conduct that
should be expected.’’27 Prohibited conduct under section
6661 captured a taxpayer exercising her legal rights to a
prepayment litigation forum, thereby creating ‘‘illogical
results.’’28 While section 6661 penalized a taxpayer for
taking an undisclosed position, it conflicted with other
penalty provisions (such as section 6694) that allowed a
tax practitioner to advise that this prohibited behavior
was perfectly legal. Thus, section 6661 conflicted with
one of the task force’s guiding principles — that only
noncompliance should produce penalties.

Given those inconsistencies, the task force posited
several broad questions for further review. Should tax-
payers be forced to disclose aggressive positions? Should
the tax system penalize negligent or intentional failure to
make disclosures? Should the taxpayer’s obligations un-
der the substantial understatement penalty be aligned
with the tax practitioner’s duties and rights under the

preparer penalty? Also, was the section 6661 penalty rate
too high at 25 percent? To what extent should it be
coordinated with other understatement penalties? And,
how could the tax system better distinguish between
negligent or intentional noncompliance and good-faith
disputes and errors so that the latter were not punished
more severely than the former? Those and other ques-
tions animated the task force’s review of the substantial
understatement penalty and its proper role in the civil
penalty system.

III. An Elevated Reporting Standard
At the December 1988 meeting of the Commissioner’s

Advisory Group, the IRS translated its civil penalty
philosophy into a proposal with specific recommenda-
tions. In the process, it dropped a bombshell.

The task force recommended that taxpayers should be
expected to file accurate returns. It defined ‘‘trying’’ as
exercising reasonable care, and an ‘‘accurate’’ return as
one in which each item was either disclosed or was more
likely than not to prevail if challenged.29 Also, the task
force proposed repealing the existing accuracy penalties
— including the substantial understatement penalty —
and replacing them with three new penalties:

• A negligence penalty would apply if the taxpayer took
an undisclosed position that was not more likely
than not to prevail, and the taxpayer took the
position intentionally or without exercising reason-
able care.

• A gross negligence penalty would apply if the tax-
payer took a position that did not have at least a
realistic possibility of success of prevailing if chal-
lenged, and the taxpayer took the position intention-
ally or without exercising reasonable care.

• A fraud penalty similar to the existing penalty under
section 6653(b) would apply if the taxpayer evinced
actual or willful intent to evade tax owed.30

In determining whether an item or position met the
‘‘more likely than not’’ standard, the task force further
recommended that practitioners be allowed to rely on an
expanded list of sources in determining relevant author-
ity.31 In particular, the task force proposal permitted

25Id.
26Id.
27Id. at 17.
28Id. at 18.

29Executive Task Force, Commissioner’s Penalty Study, IRS,
Working Draft, chapters 1-4, at 8, ‘‘Report on Civil Tax Penal-
ties’’ (Dec. 1989), at Executive Summary. See also Karin M.
Skadden, ‘‘Commissioner’s Advisory Group Previews Replace-
ment for Substantial Understatement Penalty,’’ Tax Notes, Dec.
12, 1988, p. 1151.

30The 1986 Internal Revenue Code did not define fraud
under section 6653(b). Historically, the 1939 code contained a
similar penalty defining fraud as intent to evade tax. While the
1954 code dropped the language ‘‘with intent to evade tax,’’ it
was widely accepted throughout the postwar period that be-
havior subject to the fraud penalty required ‘‘actual, intentional
wrong-doing, and the intent to be required is the specific
purpose to evade a tax believed to be owing.’’ Mitchell v.
Commissioner, 118 F.2d 308, 310 (5th Cir. 1941).

31Treasury regulations restricted authorities under existing
section 6661. See Dennis J. Ventry Jr., ‘‘Filling the Ethical Void:
Treasury’s 1986 Circular 230 Proposal,’’ Tax Notes, Aug. 21, 2006,
p. 691, Doc 2006-14952, 2006 TNT 162-25.
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practitioners to reference proposed regulations, letter
rulings, Joint Committee on Taxation Blue Book defini-
tions, and even legal periodicals, treatises, and the prac-
titioner’s own review and analysis of the facts of asserted
items and reporting positions.

The December 1988 report recommended coordinat-
ing standards for practitioners with standards of behav-
ior for taxpayers. To finalize outstanding amendments to
Circular 230 issued in 1986, the task force proposed
harmonizing the professional standards for practitioners
under the recommended Circular 230 modifications with
the proposed accuracy penalty for taxpayers. The 1986
proposal prohibited practitioners from advising or rec-
ommending reporting positions or preparing or signing
tax returns unless they could determine that a substantial
understatement penalty would not apply — a consider-
ably higher level of certainty than the prevailing negli-
gence standard under section 6694(a).32

A. Familiar Themes
The December report incorporated many of the philo-

sophical underpinnings and analytical approaches of the
June report. It emphasized the need to make sense of the
‘‘mind-numbing assortment of civil penalties,’’ which
had jumped from 64 in 1975 to 150 in 1989.33 It set out to
describe, moreover, ‘‘the underlying reasons’’ for existing
penalties, ‘‘a way of evaluating them, goals for their
administration,’’ and ‘‘recommendations for improve-
ment.’’34 Also, the December report identified supporting
voluntary compliance as the most important goal of
individual penalties, while rejecting the alternative goals
of raising revenue, punishing noncompliant behavior,
and funding the cost of compliance programs.35

The December report also adopted the June report’s
criteria for evaluating tax penalties: fairness, simplicity,
administrability, and effectiveness.36 Despite similar cat-
egories of relevant criteria, the December report gave
significantly more attention to the role of administrative
discretion (including the power of abatement) in drafting
effective tax penalties,37 as well as the potentially benefi-

cial role of objective standards in an environment of
limited administrative resources.38

B. A No-Fault, Objective Standard vs. Negligence

The IRS had made clear that it was not wedded to
preserving section 6661.39 But practitioners would have
to meet it halfway. ‘‘We are willing to put the substantial
understatement penalty on the table,’’ Gibbs said, ‘‘pro-
vided taxpayers and practitioners are willing to talk
about raising the standard in terms of the accuracy
level.’’40 The IRS would not countenance repeal of section
6661 without reciprocal compromise on behalf of tax-
payers and practitioners. As far as the IRS saw it, the
choice was between maintaining the existing no-fault,
objective standard under section 6661 and elevating the
level of accuracy for reporting positions to approach
more likely than not, while applying penalties on levels
of care that fall below negligence.41 But if taxpayers and
practitioners wanted a negligence standard rather than
the current hybrid no-fault/negligence standard, they
would have to accept a level of accuracy that was closer
to more likely than not than to realistic possibility of
success.

Practitioners expressed little interest in compromise.
The ‘‘preferred cure’’ for most practitioners regarding
debates over practice and reporting standards required a
return to a simple negligence standard and a minimum

32For a discussion of the 1986 proposal, see id.
33Executive Task Force, supra note 29, chapter 1, Introduc-

tion, at 1.
34Id.
35Id. chapter 2, at 6. The task force was particularly critical of

using tax penalties to raise revenue. ‘‘Of course, penalties raise
revenues collaterally,’’ the report said. ‘‘But as an independent
objective, revenue raising is not rationally related to compliance
objectives.’’ Id. at 6-7.

36‘‘Simplicity’’ became ‘‘comprehensibility’’ in the December
report, reflecting a stronger emphasis on understanding the
penalties rather than merely making them less complex struc-
turally.

37See Executive Task Force, supra note 29, chapter 3, at 16
(‘‘The job of administration is to determine when [a standard of
behavior] has been breached and whether the breach should be
excused. The designer of a penalty can be of help to the
administrator in making such determinations by setting forth
factors that the administrator should take into account, but the
designer should resist the temptation to establish hard and fast
rules requiring the assertion of a penalty in particular circum-
stances.’’).

38Id. at 17 (‘‘The IRS’s pursuit of efficiency and the reality that
the law must be administered with limited resources has
implications for the design of penalties. Increasing fairness by
making fine gradations of proportionality or adding specific
penalties for specific failures to comply, defining standards of
behavior based on more fair subjective criteria rather than
objective criteria, using penalties as a way to educate taxpayers,
maximizing effectiveness by considering assertion of penalties
in cases of marginal noncompliance, and encouraging a proac-
tive investigation of possible cases for waiver or abatement of
penalties all require that resources be devoted to the adminis-
tration of penalties and not to other areas that compete with
penalties.’’).

39Indeed, according to some observers, the IRS task force had
turned back the clock and transformed the substantial under-
statement penalty into a simple negligence penalty, avoidable
through reliance on the opinion or advice of a tax practitioner.
The task force recommendation would produce ‘‘the same
outcome that historically resulted from the application of the
existing (and seemingly much lower) negligence standard.’’
Jerome Kurtz, ‘‘Penalty Revision and the Case for Section 6661,’’
Tax Notes, Mar. 27, 1989, p. 1617. Moreover, it permitted a
taxpayer to avoid the penalty on a showing of due care in
reaching the conclusion that she would more likely than not
prevail even though she did not ultimately prevail and even
though she was mistaken in concluding that she would ulti-
mately prevail. Thus, the negligence standard entered through
the backdoor and reduced the effectiveness of the proposal. It
turned a powerful no-fault objective penalty into a hybrid
no-fault/negligence penalty. That criticism, while perceptive,
was overly harsh. The task force, after all, recommended raising
the level of accuracy to more likely than not certainty.

40Karin M. Skadden, ‘‘Gibbs Outlines Challenges for Tax
Administration in 1989,’’ Tax Notes, Dec. 19, 1988, p. 1258
(paraphrasing Gibbs).

41Skadden, supra note 29, at 1152.
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level of reasonable care.42 Never mind that this standard
had proven unworkable, and facilitated noncompli-
ance.43 Further, there was little indication that practi-
tioners would compromise even if their demands were
met. For years, practitioners had argued for an expanded
definition of authorities under section 6661. The IRS
acquiesced, providing a broader definition in its Decem-
ber report, but many practitioners criticized the gesture,
switching gears completely and charging that the ex-
panded list of acceptable sources of authorities
‘‘perpetuate[d] the unadministrability’’ of the section
6661 penalty and that weighing authorities was a funda-
mentally impossible endeavor.44 That criticism, even if
true in some respects, was unfair and disingenuous.
Weighing authorities, after all, animated all aspects of tax
practice.

Although willing to compromise, the IRS envisioned a
penalty regime that elevated reporting standards and
encouraged disclosure of questionable items. The tax
return was not a first offer in an adversary process.
Moreover, a taxpayer should not be permitted to assert a
position, even if it possessed substantial authority, if the
position was more likely than not to lose if challenged on
merits. Rather, the taxpayer, with the help of her adviser,
should make every effort with reasonable diligence to
calculate her tax accurately. Moreover, the taxpayer stan-
dard ‘‘should be properly coordinated with the tradi-
tional role’’ of tax practitioners, ‘‘whose obligation is to
advise their clients under the law.’’45 Also, while that
standard ‘‘should be resolved through the political pro-
cess and that unilateral adoption of a standard by the IRS
would be inappropriate,’’ the task force was quick to
emphasize that the view of the IRS should count for
something.46 In particular, its role as administrator of the
tax system meant that it had ‘‘an important perspective
on what approach is most likely to result in the best
balance between effective administration, taxpayers’
rights, and simplicity.’’47

C. Defining the Standard of Behavior for Accuracy
The task force carefully presented its case for an

elevated reporting standard. It astutely observed that
much of the controversy surrounding the accuracy pen-
alties — particularly the substantial understatement pen-
alty — reflected ‘‘a lack of consensus as to the standard of
conduct that a taxpayer should observe in reporting
undisclosed items. That issue,’’ the task force said, ‘‘goes
far beyond the existence of this penalty to the question of
what the taxpayer’s duty should be in completing a tax
return.’’48 Thus, the new reporting standard had to

address three essential issues: the level of care expected
of taxpayers, the level of accuracy expected of taxpayers,
and the role of disclosure.

1. Level of care. The level of care required of taxpayers
involved the traditional due care standard of negligence
versus the objective standard in section 6661.

The negligence standard had much to commend it.
The code already relied on negligence as the touchstone
of due care for taxpayers (that is, in the section 6653(a)
negligence penalty) as well as tax practitioners (that is, in
the section 6694 preparer penalty). Also, the negligence
standard could be ‘‘flexibly applied under varying fac-
tual circumstances.’’49 Equally important, it was ‘‘implic-
itly the standard for professional advice,’’ which the task
force very much wanted to align with the standards for
taxpayer reporting.50

The objective standard, however, while administra-
tively cleaner, suffered from numerous shortcomings.
First, the bright-line standard was unrelated to due care
standards and punished taxpayers even when they exer-
cised reasonable care in preparing and filing tax returns.
Second, it was not based on conduct that was ‘‘subjec-
tively culpable,’’ and therefore ‘‘lack[ed] moral and ethi-
cal force.’’51 As a result, it relied ‘‘for its efficacy exclu-
sively upon the size of the economic sanction,’’ which as
a practical matter had an upper-bound limit, and also on
‘‘the likelihood of discovery,’’ which was abysmally
small, given audit coverage of less than 2 percent.52 The
task force noted that those deficiencies were not suffi-
ciently alleviated by authority to waive the penalty on a
showing of reasonable cause and good faith.

In the end, the task force concluded that the level of
care expected of taxpayers should reflect a negligence
standard. Reasonable care was widely understood by
taxpayers and practitioners, it provided administrative
flexibility, and it played no significant role regarding

42See Karin M. Skadden, ‘‘Practitioners Ponder IRS Penalty
Reform Recommendations,’’ Tax Notes, Apr. 3, 1989, p. 13.

43See, e.g., Dennis J. Ventry Jr., ‘‘Reasonable Basis and Ethical
Standards Before 1980,’’ Tax Notes, May 29, 2006, p. 1047, Doc
2006-9503, 2006 TNT 104-54.

44See Skadden, supra note 42, at 14 (quoting Gerald Portney
of Peat Marwick Main).

45Executive Task Force, supra note 29, chapter 8, at 7.
46Id.
47Id.
48Id. chapter 3, at 9.

49Id. chapter 8, at 8.
50Id.
51Id.
52Id. at 9. The task force report noted quite accurately that

effective deterrence of noncompliant conduct required that the
penalty rate account for the probability of audit times the
probability of discovery on audit. Given low audit rates, ‘‘the
rates for penalties need to be fairly high.’’ The task force also
astutely observed that ‘‘moral and ethical dimensions of filing
an accurate return would indicate that this determination [that
is, the appropriate penalty rate] need not be based solely on an
economic analysis. The statement of an expected standard of
conduct as a normative rule may have the effect of increasing
the moral and ethical support for voluntary compliance, thus
decreasing the need to raise the penalty rates.’’ Id. at 25. Despite
the thoughtful commentary on the relationship between effec-
tive penalty rates and normative standards of conduct, the task
force may have ascribed too much power to normative rules. If
we assume an audit rate of 2 percent, for example, and we
further assume that the IRS always (and only) catches noncom-
pliance on audit, the penalty rate sufficient to deter underpay-
ment must be 4,900 percent of the tax due! (The relevant formula
can be expressed as P = (1-d)/d, where P is the penalty per
dollar of underpayment and d is the probability of detection.)
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recent problems of noncompliance. The level of accuracy,
however, was a different matter altogether.
2. Level of accuracy. Determining the level of accuracy
that taxpayers should, in the exercise of reasonable care,
achieve in the absence of disclosure had animated com-
pliance efforts for at least a decade. The task force
examined the familiar alternatives: the litigation stan-
dard, substantial authority, more likely than not, and
certainty of success.

The task force conceptualized the litigation standard
as including both the old reasonable basis standard and
the relatively new realistic possibility of success stan-
dard. A level of accuracy founded on the litigation
standard contained three primary benefits: It coincided
with the ethical expectations of the major professional
organizations; it was a familiar and uncontroversial
standard; and it preserved a taxpayer’s legal right to
litigate questionable positions before payment of asserted
tax deficiencies.

But the litigation standard as applied to reporting
standards had a checkered past. It did little to encourage
compliance; facilitated the audit lottery; provided ‘‘a
climate in which problems such as abusive tax shelters
can flourish’’; encouraged ‘‘an adversarial approach to
tax matters’’; and stimulated the understatement of prob-
able tax liabilities.53 The task force argued that a harsher
regime of understatement penalties would be needed to
counterbalance the serious shortcomings of the litigation
standard.

A substantial authority standard required a higher
basis for a reporting position than the litigation standard,
but required less probability than more likely than not.
The virtues of substantial authority included reducing
opportunities for playing the audit lottery and facilitating
higher levels of compliance. Its vices were significant,
however, and included its complexity, lack of a compre-
hensive definition, and permissive influence on the as-
sertion of positions that the taxpayer knew or should
have known were inaccurate.

The task force searched for a reporting standard that
better protected the integrity of the tax system. The
litigation standard was too porous, substantial authority
was too confusing, and the strict liability standard of
‘‘certainty of success’’ was unrealistically high given the
inherent complexity and constantly changing nature of
the nation’s tax laws. The more likely than not standard,
however, sufficiently discouraged overaggressive posi-
tions. Also, it was easily explained to the unrepresented,
nonprofessional taxpayer as a reasonable belief that her
tax return was correct. If a particular position was not
more likely than not to prevail, it would have to be
disclosed. The shortcomings of the standard — ever-
changing tax laws preventing more likely than not deter-
minations, excessive disclosure requirements, and direct
conflict with prevailing practice guidelines of the profes-
sional organizations — were real but surmountable.54

3. The role of disclosure. Elevated levels of care and
accuracy for undisclosed positions exceeding the thresh-
old requirements of a litigable position (that is, reason-
able basis or realistic possibility of success) had to
preserve the taxpayer’s right to a prepayment litigation
forum. The task force ‘‘strongly believe[d]’’ that the
‘‘desirable level of accuracy is higher than that required
for the litigation of a position.’’55 Consequently, it re-
tained the taxpayers’ legal right to litigate an arguable
position before payment by permitting taxpayers to
assert those positions only if they were sufficiently dis-
closed on the tax return or accompanying documents.56

D. ‘Accurate’ Returns and a Three-Tier Penalty

The task force concluded that only a level of accuracy
reaching more likely than not ‘‘truly supports the goals of
a voluntary compliance system.’’57 ‘‘Given limited audit
coverage and the complex factual situations of today,’’
the task force said, ‘‘any other level of accuracy will
necessarily encourage taxpayers to underreport their
liabilities and leave the IRS in the position of policing a
perfectly legal ‘catch me if you can’ standard of behav-
ior.’’58 Thus, taxpayers should be expected to file an
‘‘accurate’’ tax return, which entails exercising reasonable
care in filing a return on which each reporting position
was more likely than not to prevail. Taxpayers could
assert positions falling short of the more likely than not
standard, but only if they were litigable positions that
were also disclosed. Litigable under the task force recom-
mendation required that the position have a realistic
possibility of success if challenged, a considerably higher
standard than the traditional nonfrivolous definition of
litigable.59

A three-tier accuracy penalty could reflect the require-
ments of the new reporting standard. A 20 percent
negligence penalty would apply if an undisclosed posi-
tion failed to meet the more likely than not standard, and
the taxpayer took the position intentionally or without
exercising reasonable care. A 50 percent gross negligence
penalty would apply if a reporting position failed to meet
the realistic possibility of success standard, and the

53Id. at 10.
54Ultimately, the task force was not persuaded by arguments

that complexity prevented more likely than not determinations,
or that the level of disclosure would be excessive. It also

believed that an elevated standard of accuracy could be recon-
ciled with prevailing ethical guidelines ‘‘by providing that the
level of care expected in filing a return is one of reasonable care
— the classic negligence standard.’’ Id. at 11.

55Id. at 10.
56The task force argued that disclosure was ‘‘a reasonable

tradeoff for one of the higher standards.’’ Id. at 11.
57Id.
58Id.
59Id. at 11 and 32. See J. Timothy Philipps, Michael W.

Mumbach, and Morgan W. Alley, ‘‘What Part of RPOS Don’t You
Understand?: An Update and Survey of Standards for Tax
Return Positions,’’ 51 Wash. & Lee L. Rev. 1163, 1193 (Fall 1994)
(pegging nonfrivolous at 5 percent to 10 percent and ‘‘reason-
able possibility of success’’ at ‘‘33.33% or somewhat less’’);
Sheldon I. Banoff, ‘‘Dealing With the ‘Authorities’: Determining
Valid Legal Authority in Advising Clients, Rendering Opinions,
Preparing Tax Returns and Avoiding Penalties,’’ 66 Taxes 1072,
1128 (Dec. 1988) (pegging frivolous at ‘‘less than 10-20%’’ and
‘‘realistic possibility of success’’ at 30 percent to 35 percent).
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taxpayer took the position intentionally or without exer-
cising reasonable care. Finally, a 100 percent fraud pen-
alty would apply if the taxpayer took a position willfully
and with the intent to evade tax owed.60

In addition to coordinating the new penalties in pro-
portion to the seriousness of the noncompliant conduct
through a graduated rate schedule, the task force harmo-
nized the penalties in other ways. First, assertion of one
penalty automatically included assertion of each lesser
penalty. Second, and despite the lesser included offense,
only the most severe applicable penalty could be col-
lected. Third, each penalty was applied only to that part
of the understatement applicable to that particular level
of noncompliant conduct. Fourth, each penalty bore
interest from the same date, which was stipulated to
come after notice and demand was made of the taxpayer.
Fifth, for delinquent returns filed before commencement
of a compliance action, the accuracy penalty did not
apply to any portion of liability admitted on the delin-
quent return. And finally, the task force recommended
expanding the list of items constituting adequate disclo-
sure.61

1. Standard of behavior for tax practitioners. The task
force also recommended coordinating taxpayer penalties
with tax practitioner penalties by raising the standard of
behavior for practitioners. It proposed amending the
section 6694 preparer penalty to require that the practi-
tioner exercise reasonable care in determining that the
taxpayer-client’s return complied with the taxpayer’s
standard of behavior. Moreover, the task force proposed
establishing three levels of penalty under section 6694
reflecting the three accuracy penalties for taxpayers.
Practitioners would be subject to the minimum penalty
(corresponding to the negligence penalty for taxpayers) if
they failed to exercise reasonable care in determining that
every undisclosed position was more likely than not to
prevail. A more severe penalty would apply (correspond-
ing to the taxpayer gross negligence penalty) if the
practitioner failed to exercise reasonable care in deter-
mining that every position met a realistic possibility of
success standard. And finally, a practitioner would face
the most severe penalty (corresponding to the taxpayer
fraud penalty) if her conduct was willful or intentional.62

According to the task force, Circular 230 regulations
should also reflect the standard of behavior for taxpayers.
Under the December plan, practitioners would be pro-
hibited from advising a reporting position unless, in the
exercise of reasonable care, the practitioner concluded
either that the position would prevail more likely than
not if challenged, or that the position had a realistic
possibility of prevailing if challenged and the practitioner
advised disclosure. Also, a practitioner could prepare or
sign a return containing positions that were not more
likely than not to prevail if challenged only if the
positions had a realistic possibility of success and they
were adequately disclosed. To mollify practitioner con-
cerns that the elevated standards of behavior would

result in increased disciplinary proceedings under Circu-
lar 230 regulations, the task force recommended that the
director of practice ‘‘consider all the facts involved’’ in
cases of alleged misconduct. The purpose of detailed,
case-by-case consideration, the task force said, was that
‘‘isolated incidences of mere negligence would not result
in suspension or disbarment.’’ Rather, those sanctions
‘‘would be appropriate only for egregious conduct.’’63

2. Effective administration, limited resources, and an
objective standard. Ultimately, the task force struck a
compromise between a negligence standard and an ob-
jective standard. It balanced a negligence level of care
with an objective level of accuracy. In exercising reason-
able care (the negligence standard), the taxpayer was
required to achieve more likely than not probability (the
objective standard). The objective criteria for penalty
assessment was further balanced by a subjective standard
for waiver (that is, reasonable care, reasonable cause, and
good faith).

Limited administrative resources necessitated objec-
tive penalty factors. Given the IRS’s perennially restricted
appropriations, the task force concluded that it was
‘‘appropriate’’ to infer a taxpayer’s conduct ‘‘based upon
the presence of certain objective factors and rely upon
waiver authority to prevent penalizing compliant taxpay-
ers.’’64 While it may have been preferable to administer
penalties relying solely on a reasonable care standard,
such a standard required investigating all facts and
circumstances on a case-by-case basis. It was far too
expensive and impractical to expend resources on indi-
vidualized investigations. Due to the reality of limited
resources, the task force determined that the IRS should
be given the discretion ‘‘to devote its resources’’ to
compliance programs and penalty administration that it
believed would have ‘‘the most positive impact on vol-
untary compliance.’’65 An objective standard of accuracy
best promoted that goal.

IV. Letting Practitioners Off the Hook

The final report from the task force departed even
further from the negligence standard than the December
draft. Negligence standards, the IRS had concluded,
encouraged noncompliant behavior.66 While the Decem-
ber draft required taxpayers to exercise reasonable care
that each reporting position was more likely than not
correct, the February version proposed a more stringent
variation of substantial authority as the analytical touch-
stone for determining level of accuracy. Also, the final
report adopted the task force’s earlier recommendation
for a three-tier penalty system that applied to negligent,
grossly negligent, and fraudulent conduct.

60Id. at 32-33.
61Id. at 33.
62Id. at 34.

63Id. at 34-35.
64Id. at 31.
65Id. at 30.
66Pat Jones, ‘‘IRS Task Force Releases Penalty Reform Pro-

posals,’’ Tax Notes, Feb. 27, 1989, p. 1032 (quoting Gibbs as
stating that the IRS ‘‘could anticipate substantial noncompli-
ance’’ if it were to rely on negligence penalties to deter aggres-
sive planning).
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While the final report tightened reporting require-
ments for taxpayers, it loosened them for tax practi-
tioners. Taxpayers faced an objective reporting standard
of substantial authority, but practitioners operated under
the considerably less stringent reasonable care standard.
The discrepancy between the two standards effectively
allowed practitioners to continue advising positions that
subjected taxpayer-clients to liability while absolving
themselves of any professional or disciplinary wrong-
doing.

A. An Objective Substantial Authority Standard
As it did in its two previous reports, the task force’s

final recommendations emphasized the need for accurate
self-assessment of returns. ‘‘The interest of IRS and tax
administration in the reporting of the tax liability prob-
ably due is clear,’’ the task force said.67 The combination
of aggressive reporting and low audit coverage, ‘‘as a
practical matter,’’ resolved questionable and even unsup-
portable positions in the taxpayer’s favor.68 A tax system
based on voluntary compliance ‘‘through the medium of
self-assessment must have as its objective the filing of
returns setting forth the probable tax liability.’’69 An
elevated level of accuracy, moreover, had to account for a
lower level of care (that is, reasonable care) in the
preparation of returns and include a disclosure option for
taxpayers exercising their right to litigate uncertain po-
sitions before payment.

To achieve those goals, the task force advised that
accuracy penalties encourage taxpayers to exercise rea-
sonable care in reporting positions that, at the very least,
were litigable (defined as having a realistic possibility of
success if challenged) and to disclose those litigable
positions ‘‘that the taxpayer cannot conclude are prob-
ably correct.’’70 Thus, disclosure was required for report-
ing positions ‘‘at less than, but close to, 50 percent.’’71 But
disclosure would not absolve nonlitigable positions, de-
fined as positions falling somewhere on the probability
continuum between 0 percent and 25 percent.72 In other
words, the task force recommended that taxpayers
should not be able to assert positions on their returns for
items falling below 25 percent likelihood of success, an
astonishingly high standard.

To assist taxpayers in determining whether a position
was ‘‘probably correct,’’ the task force called on the
objective standard of substantial basis and its corre-
sponding analytical tool, substantial authority. This
threshold, the task force said, ‘‘seems peculiarly suited to
application with respect to uncertain issues identified by
the taxpayer, since it operates as a prod to diligence in the
consideration of such issues and does not permit the
assertion of subjective defenses.’’73

While taxpayers and practitioners had come to know
— and hate — the substantial authority standard, the task

force tried to change it beyond recognition: It raised the
substantial authority determination to approximately 50
percent likelihood of success on the merits. Treasury
regulations had defined substantial authority as ‘‘less
stringent than a ‘more likely than not’ standard, but
stricter than a reasonable basis standard.’’74 Substantial
authority under existing regulations afforded practitio-
ners sizeable leeway between reasonable basis and more
likely than not. The IRS task force significantly shrunk
the wiggle room, pegging substantial authority between
45 percent and 51 percent.75 Even at the low end of the
range, the task force recommendation was considerably
more stringent than the realistic possibility of success
standard endorsed by the ABA and AICPA, which was
commonly believed to fall somewhere between 30 per-
cent and 35 percent probability.76 The task force balanced
the higher level of accuracy associated with its formula-
tion of substantial authority by permitting taxpayers ‘‘to
rely on nonprecedential authorities of a sufficiently legal
and institutional nature,’’ including private letter rulings,
technical advice memorandum, general counsel memo-
randum, and the JCT’s Blue Book explanations of tax
legislation.77

The heightened substantial authority standard re-
flected the task force’s conscious effort to institutionalize
an objective reporting requirement. Lower standards of
behavior, such as reasonable care, generated difficult
problems of proof surrounding the assertion and assess-
ment of penalties, and ‘‘enabled many noncompliant
taxpayers to avoid’’ penalties based on negligence.78

Using an objective standard such as substantial authority
as a surrogate for the desired standard of behavior ‘‘may
prove to be the best approach to this thorny problem,’’
the task force said.79 Also, while acknowledging the
inherently uncertain and complex nature of the tax law,
the task force felt that a reporting position could ‘‘rea-
sonably be weighed objectively [by the taxpayer] in most
circumstances by considering the existence and reason-
ing of certain authorities with respect to that position.’’80

Further, the proposed substantial authority standard
avoided ‘‘false positives’’ resulting from the imposition of
an even stricter more likely than not standard through
which taxpayers might be subject to understatement

67Executive Task Force, supra note 2, chapter 8, at 10.
68Id.
69Id. at 13.
70Id.
71Id. at 39.
72Id.
73Id. at 37.

74Reg. section 1.6661-3(a)(2).
75Specifically, the task force stated that substantial authority

‘‘should approach’’ 51 percent but could extend as low as 45
percent. Executive Task Force, supra note 2, chapter 8, at 43.

76See Philipps et al., supra note 59, at 1193 (pegging substan-
tial authority at ‘‘around 50%,’’ ‘‘reasonable possibility of being
sustained on the merits’’ (AICPA) at 33.33 percent, and ‘‘reason-
able possibility of success if litigated’’ (ABA) at ‘‘33.33% or
somewhat less’’); Banoff, supra note 59, at 1128 (pegging sub-
stantial authority at 35 percent to 40 percent and ‘‘realistic
possibility of success’’ at 30 percent to 35 percent); IRS Notice
90-20 (considering realistic possibility of success as ‘‘approxi-
mately a one in three, or greater, likelihood of being sustained
on its merits’’).

77Executive Task Force, supra note 2, chapter 8, at 40.
78Id. at 25.
79Id.
80Id. at 39-40.
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penalties even though they made diligent efforts to
comply.81 While it is hard to see how a 45 percent to 51
percent substantial authority standard would produce
fewer false positives than a greater-than-50-percent stan-
dard under more likely than not, the important point is
that the task force endorsed the idea of an objective
standard that neither relied on negligence nor allowed a
legal opinion or subjective intent of the taxpayer to avoid
sanction.82

B. Three-Tier Penalty System
The task force carried forward its earlier recommen-

dation for a three-tier penalty system to replace the
existing assortment of accuracy penalties of substantial
understatement, negligence, fraud, and overvaluation.
Under the recommended standard of behavior, a tax-
payer was required to exercise reasonable care in prepar-
ing and filing her return. Moreover, she would resolve
issues in her favor without disclosure only if she deter-
mined that the reporting position was supported by
substantial authority and had not been identified by the
IRS as an issue requiring disclosure. In the event of
disclosure, she would resolve issues in her favor only if
the reporting position was litigable. Failure to achieve the
standard of behavior would subject the taxpayer to the
three-tier penalty system depending on her level of
culpability and the extent of her noncompliant conduct.

A 20 percent negligence penalty would apply either to
failures to exercise reasonable care to file a correct return
or to make required disclosures. Failure to make ad-
equate disclosure (but not failure to exercise reasonable
care) would subject the taxpayer to a de minimis rule
similar to that in section 6661. A penalty for nondisclo-
sure would not be imposed if the applicable deficiency
failed to exceed the greater of 10 percent of the correct tax
or $5,000 ($10,000 for corporations). Also, penalties could
be waived for failure to make a required disclosure on a
showing of reasonable care, and that ‘‘despite the exercise
of such reasonable care, the taxpayer had failed to
identify the issue with respect to which the failure to
disclose had occurred.’’ Under no circumstances would
waiver apply to failures to exercise reasonable care in the
preparation and filing of a tax return.83

Taxpayers faced a 50 percent gross negligence penalty
for willfully or intentionally failing to file a correct return
or asserting a position that was not litigable (that is,
frivolous, compared with the December definition of
‘‘realistic possibility of success’’). A taxpayer could avoid
the second-tier penalty regarding a nonlitigable position

on a showing of good-faith reasonable belief that the
position was in fact litigable. A 100 percent fraud penalty
applied if the taxpayer took a position willfully and with
the intent to evade tax liability owed.84

C. A Standard of Double Standards

The task force attempted to coordinate its recommen-
dations for taxpayer reporting standards with those for
tax practitioners. ‘‘Any standard of behavior adopted,’’
the task force said, ‘‘should be properly coordinated with
the traditional role of attorneys, accountants, and others
who undertake to advise their clients under the law.’’85 To
that end, it recommended three levels of penalties for
return preparers under section 6694 corresponding to the
three-tier penalty system faced by taxpayer-clients.86

Also, the task force expressed a desire to end the anoma-
lous situation in which a tax practitioner could advise a
client, without sanction, to assert a reporting position
that subjected the taxpayer-client to civil penalties.87 Such
a penalty, the task force recognized, ‘‘would, of course,
need to be conditioned on culpability of the preparer for
the taxpayer’s noncompliance.’’88

Despite efforts to converge the reporting standards for
taxpayers and tax practitioners, the task force accom-
plished more in the way of divergence. In particular, it
proposed more lenient standards of care for practitioners
than for taxpayers, subjecting practitioners to a negli-
gence standard while holding taxpayers’ feet to the fiery
objective standard. The task force required practitioners
only to exercise reasonable care in determining that the
taxpayer-client’s return complied with the taxpayer stan-
dard of behavior, which was grounded in the signifi-
cantly more stringent standard of substantial authority.
Thus, while the practitioner could absolve himself of
wrongdoing by demonstrating reasonable care regarding
the return, the taxpayer-client could be subject to penalty
if she asserted a position, for example, without disclosure
and relying on the practitioner’s advice that the position
met the substantial authority standard. Similarly, a
taxpayer-client who reported a position on the advice of
a practitioner could face a penalty for taking that position
if it was deemed nonlitigable, while the practitioner
could be determined to have satisfied the low threshold
of reasonable care and thus escape penalty.

The task force seemed to be saying that while the tax
adviser served a vital role in the preparation and submis-
sion of accurate returns, ultimate responsibility rested
with the taxpayer. That perspective conflicted with Treas-
ury’s long-standing effort to place the onus on practi-
tioners for accurate reporting, as well as with the joint

81Id.
82Commentators also wondered, ‘‘If 45 percent, why not

more likely than not?’’ ‘‘If a taxpayer after reasonable effort
falsely believes that he has reported correct tax,’’ Calvin Johnson
said, ‘‘he still will be penalized under the 45-percent weight
standard if he fails it. The five-percent relaxation in chance of
prevailing only rarely will make a difference. Why, then, not try
to enforce correctness?’’ Indeed, as Johnson said, ‘‘Objective
defenses do not have to be laxer standards.’’ Calvin Johnson,
‘‘‘True and Correct’: Standards for Tax Return Reporting,’’ Tax
Notes, June 19, 1989, p. 1521.

83Executive Task Force, supra note 2, chapter 8, at 42-43.

84Id. at 44-45.
85Id. at 10.
86Id. at 46.
87See id. at 26 (stating that because the task force considered

disclosures ‘‘an integral part of the return’’ and the proposed
taxpayer penalty ‘‘based on a minimum standard of acceptable
taxpayer behavior,’’ ‘‘it would seem appropriate to provide a
sanction for preparer conduct that places the taxpayer in a
penalty condition’’).

88Id.
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effort of Treasury and Congress to make practitioners
co-stewards of accurate reporting and tax compliance.

Also, the task force visibly retreated from Treasury’s
1986 proposed amendments to Circular 230. The 1986
proposal prohibited a practitioner from advising or rec-
ommending a reporting position or preparing or signing
a tax return unless she could determine that a penalty
would not apply. The task force proposed lowering
perceptibly the practice standard under Circular 230,
prohibiting a practitioner from advising a reporting
position unless she could conclude that the position was
either supported by substantial authority and did not
otherwise require disclosure, or had a realistic possibility
of success if challenged and the practitioner advised that
disclosure was required. The same standard applied to
preparing a tax return, but in the absence of a realistic
possibility of success, the position had to be disclosed.89

In other words, the task force recommended lowering the
standard from more likely than not to realistic possibility
of success, a decrease in probability or likelihood of
success from 50 percent to 33 percent. And, as described
above, the practitioner could escape penalty on an even
lower showing of reasonable care, which dropped the
probability threshold to no more than 20 percent.

Further, the task force severed a tax practitioner’s
culpability for an inaccurate return from that of her
taxpayer-client. While its proposal confined the taxpayer
to an objective standard, the task force recommended
subjecting that taxpayer’s adviser to a standard that
considered only whether the adviser exercised reason-
able care regarding her own behavior, not the tax-
payer’s.90 Mere negligence under the task force recom-
mendation, moreover, would not result in referral of the

practitioner to the IRS director of practice for violation of
professional standards under Treasury Circular 230.91

However, mere negligence could result in a 20 percent
penalty for the taxpayer under the task force’s first-tier
penalty.

V. Conclusion
Despite the task force’s relaxed practice standards for

practitioners, the IRS had not abandoned the idea of
using practitioners to facilitate compliance. On the con-
trary, the IRS envisioned a cooperative effort involving
taxpayers and practitioners to root out noncompliant
behavior. For example, the task force recommended that
the IRS publish a list of questionable positions that
taxpayers had to disclose on their returns, a requirement
that reflected a desire to include taxpayers and their
advisers in identifying audit issues. Arguably, this effort
struck a middle ground regarding the proper role for tax
advisers in the tax system as taxpayer-advocate versus
IRS agent. Slightly relaxing the rules applicable to prac-
titioners may have been the IRS’s way of deputizing
practitioners without branding them government toad-
ies. Without sufficiently serious prodding, however, prac-
titioners would remain at best reluctant deputies, and at
worst insubordinate lieutenants.

In the next installment of Policy and Practice: Tax
Politics and a New Substantial Understatement Penalty.

89Id. at 46.
90Id.

91Some commentators endorsed the idea of heightened cul-
pability before suspension or disbarment proceedings could
commence. See, e.g., Johnson, supra note 82, at 1531 (supporting
higher culpability requirements and calling suspension or dis-
barment ‘‘tantamount to loss of livelihood’’); Karin M. Skadden,
‘‘CAG Considers Penalty Study, Resources, Filing Season,’’ Tax
Notes, Apr. 3, 1989, p. 11 (quoting Johnson as arguing that
suspension or disbarment was ‘‘tantamount to capital punish-
ment’’ for tax practitioners).
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