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Social constructionists argue that human behaviors or conditions only become social problems 
when they are recognized, labeled, and action is taken against them by a group of people or 
society. While domestic violence or intimate partner violence has been recognized as a social 
problem since the 1970s, only recently has child exposure to domestic violence received similar 
recognition. Through review of changes made to California Law between 1995-2013, policy 
statements, and case law, this article examines how child exposure to domestic violence is 
recognized, labeled and acted upon in law, and argues that the recent penal response to child 
exposure to domestic violence in California Law signals a conceptual shift in what acts and 
omissions constitute child maltreatment and an expansion of the existing child protection legal 
framework. 
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Introduction 
 

 
Social constructionists argue that human behaviors or conditions only become social 

problems when they are recognized, labeled, and action is taken against them by a group of 

people or society (Goode & Ben-Yehuda, 1994). While violence against women and children has 

been recognized as a major social problem since the 1970s in the United States (Breines & 

Gordon, 1983; Gelles, 1975; Pfohl, 1977), only in the last two decades has child exposure to 

domestic violence (CEDV) come to receive similar recognition (Cross, Mathews, Tonmyr, Scott, 

& Ouimet, 2012; Nixon, Tutty, Weaver-Dunlop, & Walsh, 2007). 

In recent years, there has been a proliferation of scholarly work that examines both the 

prevalence of child exposure to domestic violence (CEDV) and its consequences (see Campbell, 

Thomas, Cook, & Keenan, 2013; Edleson, 1999b; Fantuzzo et al., 1991; Herrenkohl, Sousa, 

Tajima, Herrenkohl, & Moylan, 2008; Kohl, Barth, Hazen, & Landsverk, 2005), but prior to the 

mid-1990s, this research was rare. Examination of peer-reviewed articles written between 1980 

and 1994 finds only 19 articles that focus on CEDV. In recent years, however, all of this has 

changed. Between 1995 and 2009, nearly 800 articles were published on the subject and another 

509 articles have been published in the last five years alone.1 While findings vary, these data 

suggest that children exposed to domestic violence are at greater risk for a host of adverse 

physical and behavioral health outcomes and child maltreatment than children not exposed (Holt, 

Buckley, & Whelan, 2008; Kitzmann, Gaylord, Holt, & Kenny, 2003; Sousa et al., 2011). 

                                                
1 A search of 16 Proquest social science databases. Search terms included: ti(Child*) AND ti(("domestic violence" OR "intimate 
partner violence" OR "marital violence")) and were limited to English language peer-reviewed articles. 
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In light of these findings, anti-domestic violence groups and professional organizations 

have placed increased pressure on lawmakers in the United States to respond to this social 

problem.  As a result, in recent years significant changes have been made to legal statutes in the 

United States, and elsewhere, that alter how state agents (e.g., police, child welfare workers, and 

courts) and social service professionals respond to CEDV (Cross et al., 2012; Jaffe, Crooks, & 

Wolfe, 2003; Nixon et al., 2007; Sedlak, 2012). In most states, family law statutes now require 

courts to consider CEDV when making child custody decisions (American Bar Association 

Commission on Domestic Violence, 2008). At least 13 states have enacted criminal statutes that 

enhance the penalties to batterers who commit domestic violence in the presence of children and 

five define CEDV as a separate criminal act (Child Welfare Information Gateway, 2012a).  

To date, few states explicitly define CEDV as child maltreatment in juvenile dependency 

law (Child Welfare Information Gateway, 2012a; Nixon et al., 2007), however, evidence from 

the third and fourth National Incidence Study on Child Abuse and Neglect2 (Sedlak & Ellis, 

2014) and review of existing juvenile case law (Judicial Council of California/Administrative 

Office of the Courts, 2012; Weithorn, 2001) suggest that social service professionals and the 

courts sometimes treat CEDV as a form of child maltreatment.  

While these laws may be used to protect children from domestic violence, and prevent 

future exposure, they also suggest that the problem of CEDV is being labeled and acted upon in 

a very specific way. Sociologist Loïc Wacquant maintains that “contemporary societies have 

three main strategies to treat the conditions and conducts that they deem undesirable, offensive, 

or threatening” (2009, p. XXI). The first strategy requires a socialization of the problem, that is, 

                                                
2 The National Incidence Study of Child Abuse and Neglect (NIS), which provides estimates of the incidence of child abuse and 
neglect as recognized by mandated reporters, found that between the third NIS, conducted in 1993, and the fourth NIS, 
conducted between 2005 and 2006, the number of children per 1,000 who were recognized as being exposed to domestic 
violence more than tripled (Sedlak & Ellis, 2014).  
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the reorganization of the “collective structures and mechanisms” that produce social problems 

(Wacquant, 2009, p. XXI). The second strategy is medicalization. When employed, the problem 

is constructed as an individual disease that can be cured through individual treatment. The third 

strategy is penalization. This strategy operates from the premise that the problem is rooted in 

individual behavior and can be eradicated by reforming, punishing, and/or removing the deviant 

individual from society.  

Rarely do societies adopt only one of these strategies (Wacquant, 2009). While this paper 

focuses on the penalization of CEDV, over the last two decades, government and non-profit 

agencies and advocates have made many attempts to both socialize and medicalize the problem 

of CEDV. In the mid-1990s, the Family Violence Prevention Fund partnered with the Ad 

Council to launch a national domestic violence prevention campaign. The centerpiece of this 

campaign included an advertisement that featured a small child sitting on the stairs watching, 

listening, and flinching as his father verbally and physically assaulted his mother. This 

emotionally-powerful advertisement ended with the tag line, “Children have to sit by and watch, 

what’s your excuse?” (The Ad Council, 2014). The advertisement brought the issue of CEDV 

into the living rooms of the public at large and delivered a clear message to perpetrators of 

domestic violence, their victims, and bystanders – CEDV is undesirable, harmful, and a major 

social problem that must be combatted. 

Similarly, in the early 2000s, the federal government launched a series of demonstration 

projects across the United States to address children’s exposure to violence, generally, and to 

domestic violence, specifically. The initiative, Safe Start, which continues today, works with 

community partners to “prevent, address, reduce, and more fully understand childhood exposure 

to violence” (Safe Start Center, 2014). Like the Ad Council’s campaign in the mid-1990s, the 
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Safe Start Initiative also frames CEDV as a social problem. The phrase, “Children’s exposure to 

violence is everyone’s responsibility,” is written across the top of the initiative’s website. In 

addition to these initiatives, both state and federal governments have allocated millions of dollars 

to educate high-school students about healthy relationships, provide support and housing services 

to victims of domestic violence and their children, and offer batterer intervention programs. 

This last effort moves the public response to CEDV from the social to the medical. While 

there is ongoing debate about the causes of domestic violence (Dutton & Corvo, 2006; Edleson 

& Tolman, 1992), batterer intervention programs have been adopted across the nation as the 

primary form of treatment for batterers. Generally offered in small groups and run by trained 

facilitators, these programs seek to change the thinking and behavior of batterers through a 

combination of educational lessons and psychosocial or therapeutic processing (Edleson, 2012).  

While these programs typically recognize that batterers are embedded within a patriarchal system 

that has long condoned the use of violence, particularly against women and children, batterer 

intervention programs treat the individual, not the social problem, in an effort to eradicate 

domestic violence.  

Similarly, support groups and individual-therapeutic services are sometimes available to 

adult victims of domestic violence and their children. These treatment regimes typically target 

the emotional and behavioral impact of domestic violence on adult and child victims (see 

Lieberman & Van Horn, 2004), however, some of these services attempt to treat individual 

personality traits or experiences thought to make individuals and families more susceptible to 

domestic violence.  

While these efforts continue, increasingly policymakers in the United States have relied 

on penalization to respond to CEDV and a host of other social problems (Garland, 2012; Simon, 
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2007; Wacquant, 2009). Penalization is evident in the passage of new laws that punish 

perpetrators of domestic violence through the civil, juvenile dependency, and criminal courts. 

This punishment is doled out in the separation of perpetrators from their families, requirements 

that batterers attend treatment programs,3 and, for some, incarceration. Not only do these laws 

penalize those who expose children to domestic violence, but, under the banners of protection, 

treatment, and help, they may serve to penalize some adult and child victims of domestic 

violence by denying or limiting their access to family members, mandating them to treatment 

(e.g., anti-domestic violence groups and therapy), and, in some cases, charging adult victims 

with failing to protect their children from exposure (see Nicholson v. Williams).  

This article examines how CEDV is recognized, labeled and acted upon in law, and 

argues that the penal response to CEDV signals a conceptual expansion of both child 

maltreatment and the existing legal child protection framework. The article begins by examining, 

in more depth, how specific conditions are constituted as social problems. The article then turns 

to the problem of child maltreatment, its early identification, and its transformation over time. 

Finally, using California4 as a case study, the article examines the ways in which CEDV is 

constructed as a social problem and penalized through California law, and how this process 

serves to create new victims and perpetrators of child maltreatment. 

 

 

 

 
                                                
3 While voluntary programs are part of medicalization, mandated programs are part of penalization. 
4 California has long led the nation in advocating for and enacting anti-domestic violence legislation. Beginning in the 1970s, 
California was one of the first states to grant temporary restraining orders to victims of domestic violence. In the 1980s, the 
California State Assembly passed legislation that required police to respond to domestic disputes. And, in the 1990s, the state 
criminalized stalking and passed legislation to limit the gun rights of legally restrained persons (SafeNetwork: California’s 
Domestic Violence Resource, 1999). 
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The Social Construction of Child Maltreatment 
 
 

While children have long been the victims of abuse and neglect (Pinker, 2011; Pleck, 

1987), the idea of child maltreatment as a social problem is relatively new (Hacking, 1999). In 

Making an Issue of Child Abuse, Barbara Nelson notes that this apparent paradox is resolved by 

understanding that the problem of child maltreatment is a social construct (Nelson, 1986). This is 

not to say that children are not subjected to abuse or neglect. Each year, far too many children 

are brutally beaten, sexually assaulted, exploited, and ignored. But from the constructionist 

perspective, the objective existence of a harmful condition or act, in and of itself, does not 

constitute a social problem (Goode & Ben-Yehuda, 1994). “[S]ocial problems do not exist 

“objectively”… instead they are constructed by the human mind, called into being, or constituted  

by the definitional process (Goode & Ben-Yehuda, 1994, p. 87, emphasis in original). Social 

problems are “the activities of groups making assertions of grievances and claims with respect to 

some putative condition” (Spector & Kitsuse, 1973, p. 415, emphasis in original). A social 

problem exists when there is a collective recognition and concern that a specific act or condition 

is harmful or wrong, and when there is a belief that steps can be taken to correct it (Goode & 

Ben-Yehuda, 1994; Gusfield, 1989). 

Goode and Ben-Yehuda note that the “problemhood or problemness” of a condition is 

expressed in a variety of ways (1994, p. 90). These include 1) the organization of groups or 

collective campaigns to call attention to or change a putative condition (Best, 1993; Mauss, 

1975); 2) the passage of new laws that criminalize or in some way address the condition or those 

thought responsible for it (Best, 1993; Gusfield, 1989; Simon, 2007; Wacquant, 2009); or 3) 

through public discussion in the media or other public forums of specific conditions as harmful 

(Becker, 1973; Best, 1995). 
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In theory, any collective complaint could become a social problem, but, as noted by 

Spector and Kitsuse (1973), the vast majority of claims are “disposed of in ways that do not lead 

to the creation of social problems. Many may simply be ignored; others may dissolve when the 

claim is satisfied; still others may be bargained away, cooled out, or bought off” (p. 149). But 

some claims stick, and these serve as the basis for social problem development. Constructionists 

point to the role of interests, resources, and legitimacy in this process (Goode & Ben-Yehuda, 

1994). Groups with something to gain from the identification of a social problem are more likely 

to further its development. Those organizations, with many members, financial resources, 

political power, and access to the media, will likely have greater success in defining what 

conditions become social problems. And, finally, those individuals and organizations who are 

seen as credible (e.g., experts, scholars, politicians, foundations, and think tanks) will likely have 

greater influence in defining what putative conditions come to be seen a social problems (Goode 

& Ben-Yehuda, 1994; Gusfield, 1989; Schneider, 1985). 

 

The Discovery of Child Abuse 

 
Examination of the modern discovery of child maltreatment offers an illustration of how 

social problems come into being. Through the 1940s and 1960s, a small group of pediatric 

radiologists published a series of articles that linked subdural hematomas to long bone fractures 

and other lesions in x-rays (see Caffey, 1946; Silverman, 1953; Woolley & Evans, 1955). 

Eventually radiologists began to attribute these injuries to parental conduct or indifference and 

their concerns were picked up by the media (Conrad & Schneider, 1992; Pfohl, 1977).  

The article that played the greatest role in identifying child abuse in the United States as a 

social problem was Kempe et al.’s 1962 article “The Battered Child Syndrome.” Published in the 
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prestigious Journal of the American Medical Association and accompanied by an editorial that 

emphasized the seriousness of the issue, the article was widely read and publicized in popular 

magazines (see Flato, 1962).  Outraged by the idea that children were being brutally victimized 

in their homes, civic groups and the public at large pressured policymakers to act. Between 1962 

and 1967, child abuse legislation was passed in all 50 states (Pecora et al., 2009). 

In his analysis of the modern discovery of child abuse, Pfohl (1977) examines how it was 

radiologists and not emergency room doctors or pediatricians who first  took notice of and 

medicalized the problem of child maltreatment. Pfohl argues that due to radiologists’ relatively 

low social standing among medical professionals, they had much to gain by identifying a new 

ailment or disease. In addition, he argues that radiologists’ physical and emotional distance from 

their pediatric patients and their patients’ parents made it easier for radiologists to see abuse 

where others had not. Pediatricians did not want to believe that parents were harming children.  

   

Child Abuse to Child Maltreatment  

 
While initial attention focused on the physical abuse of children, the idea of child abuse 

was quickly extended to other social ills. In 1974, the federal government passed the Child 

Abuse Prevention and Treatment Act (CAPTA) (P.L. 93-247), which, through use of financial 

incentives, encouraged all states to develop mandatory child maltreatment reporting systems; the 

act broadly defined child abuse (for reporting purposes) as the “physical or mental injury, sexual 

abuse, negligent treatment, or maltreatment of a child under the age of eighteen.” 

Over the last three decades, federal definitions of child maltreatment have remained 

largely unchanged. The 2010 reauthorization of CAPTA defined child maltreatment as “any 

recent act or failure to act on the part of a parent or caretaker, which results in death, serious 
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physical or emotional harm, sexual abuse or exploitation, or an act or failure to act which 

presents an imminent risk of serious harm” (P.L.111-320). However, at the state level, 

definitions of child maltreatment have expanded in civil, juvenile dependency, and criminal law 

to include an array of new social problems thought to adversely effect children (Garrahan & 

Eichner, 2012). These include prenatal drug exposure (Child Welfare Information Gateway, 

2012b), childhood obesity (Murtagh & Ludwig, 2011), the sexual exploitation of minors 

(Mitchell, Finkelhor, & Wolak, 2010), and CEDV (Cross et al., 2012).  Often, new child 

maltreatment reporting statutes are accompanied by criminal, juvenile dependency, and civil 

statutes that expand pre-existing definitions of child maltreatment and the more general legal 

child protection framework (Garrahan & Eichner, 2012). While state definitions vary, these new 

laws effectively penalize the parents of children who suffer from these emerging social problems 

and often label them as child abusers (Garrahan & Eichner, 2012; Gerber, Murtagh, Wolbert, 

Tinkey, & Gobeille, 2007).  

 

CEDV as Child Maltreatment  

 
Like the pediatric radiologists of the 1960s, who focused the public’s attention on the 

issue of child abuse, countless scholars, practitioners, and advocates have worked to turn the 

public’s attention to the problem of CEDV. Over the last two decades, policy and professional 

organizations, such as the American Bar Association (see Davidson, 1994),  American 

Psychological Association (1996), and the National Council on Juvenile and Family Court 

Judges (1999), have convened taskforces, commissioned reports, published guidelines, or 

sponsored conferences that urge private and public agencies to address the problem of CEDV 

(Weithorn, 2001).  
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These efforts have been largely successful. Today, an increasing number of social service 

and health professionals recognize CEDV as harmful to children (Asnes & Leventhal, 2013; 

Sedlak & Ellis, 2014); millions of dollars in federal grant monies have been allocated to help 

foster and expand collaborations between public and anti-domestic violence agencies (Safe Start 

Center, 2014; U.S. Department of Health and Human Services, 2011); and CEDV, as will be 

argued throughout this article, is now treated by the courts as a major social problem.  

The remainder of this article examines how CEDV has been constructed as a social 

problem and penalized through California Law. This article will show how different areas of law 

work together to problematize and penalize CEDV. Through an examination of changes made to 

California Law over the last two decades, this article examines how CEDV is constituted as a 

social problem through the enactment and enforcement of new legislation and how that 

legislation emphasizes penalization.  

 

Methods 

 
Each year the National Council of Family Court Judges (NCFCJ) and the Judicial 

Council of California (JCC) issue year-end summaries of legislative changes to the 29 code areas 

(e.g., Family Code, Penal Code, and Welfare and Institutions Code) and statutes that comprise 

California Law. The NCFCJ and JCC have issued year-end summaries for the calendar years 

1995-2012 and 1999-2013 respectively. All available summary reviews for calendar years 1995-

2013 were reviewed for statutory changes pertaining to CEDV. When possible, the two sources 

were cross-referenced to ensure the accuracy of the reporting. All statutes examined were 

enacted after the passage of the Violence Against Women Act (VAWA) of 1994 (Pub. Law. 103-
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322), which was the first federal act legislating criminal legal responses to violence against 

women (Kim, 2013). VAWA has been reauthorized three times since 1994. 

Because the welfare of children and their caregivers are intertwined, statutory changes 

that explicitly targeted CEDV, as well as changes to California Law that addressed domestic 

violence more generally, were examined. A keyword search of each summary review was 

conducted. Search terms included “domestic violence,” “intimate partner violence,” and 

“interpersonal violence.” These terms are commonly used to describe violence between 

intimately related adults, and point to legislation that also addresses CEDV.  

Once identified, legislative changes that included the search terms were subjected to 

further review and classified as pertaining to domestic violence in general, or to CEDV 

specifically. Domestic violence related legislation that made no mention of children was 

classified as general domestic violence legislation; legislation that specifically addressed 

children’s welfare and safety needs was classified as CEDV legislation. While it is tempting to 

compartmentalize laws into adult-targeted laws or child-targeted laws, in practice making such 

distinctions is difficult. Much domestic violence legislation has been enacted without 

consideration of children, but, because the well-being of children and their caregivers are linked, 

the passage of domestic violence legislation can impact child well-being (Matthews, 1999). Still, 

this analysis attempts to differentiate between general domestic violence legislation and child-

centric legislation, in order to demonstrate the state’s efforts to target CEDV directly. 

Special attention is given to the enactment and interpretation of juvenile dependency 

statutes that directly targeted CEDV or were applied to CEDV-indicated cases. These statutes are 

described in the Welfare and Institutions Code in California Law and govern public child welfare 

agencies. Holdings from juvenile dependency appellate cases were reviewed to better understand 
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how juvenile dependency judges, those who make decisions about what acts constitute child 

maltreatment as defined by law, apply and interpret juvenile law in cases that indicate CEDV. 

The search engine Lexis-Nexus was used to identify CEDV-indicated appellant cases issued 

between 1995 and 2013. The search terms “domestic violence,” “intimate partner violence,” 

“interpersonal violence” and “child*” were used to identify these cases. In addition, the judicial 

bench guide, “Domestic Violence in Dependency Cases,” which was issued in 2011 and revised 

in 2012, was reviewed to see how judges are advised by the Judicial Council of California to 

apply and interpret child maltreatment statutes in CEDV-indicated dependency cases. Reference 

to legislation by other state and federal governments is made to put California Law in a national 

context. 

 
Findings & Discussion 

 
Treatment of CEDV in California Law 

 
Between 1995 and 2013 the California State Assembly made over 250 domestic violence 

related changes to California Law. A full list of these changes can be found in Appendix A. Most 

of these laws target domestic violence in general (N=251), but 29, or approximately 10%, target 

CEDV directly (Figure 1 & Appendix A). While the enactment of domestic-violence and CEDV 

legislation has ebbed and flowed over the last two decades, most laws passed in the mid-to-late 

1990s remain in effect, and new laws tend to build on or strengthen earlier statutes. 
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Figure 1. Domestic violence and child exposure to domestic violence legislation enacted in California, 1995-2013. 

 
California lawmakers have primarily relied on three categories of statutes to address 

CEDV: 1) civil statutes, found in the California Family Code; 2) criminal statutes, found in the 

California Penal Code; and 3) juvenile dependency statutes, found in the California Welfare and 

Institutions Code5. Each category targets a different facet of the legal system, examines 

                                                
5 In 1999, in collaboration with anti-domestic violence groups, and child welfare and law enforcement agencies, the National 
Council of Juvenile and Family Court Judges (NCJFCJ) published Effective Interventions in Domestic Violence and Child 
Maltreatment Cases: Guidelines for Policy and Practice (Schechter & Edleson, 1999). This publication, which became known as 
the “the Greenbook,” served as a guide to state and local jurisdictions on how to better coordinate social and legal responses to 
CEDV across separate social and legal systems that often served the same families. The Greenbook recommended that child 
protection services, anti-domestic violence agencies, juvenile courts, and community-based services design interventions to 
“create safety, enhance well-being, and provide stability for children and families” (Schechter & Edleson, 1999, p. 14). The guide 
went on to note that, “as a way to ensure stability and permanency for children, child welfare administrators and juvenile court 
personnel should try to keep children affected by maltreatment and domestic violence in the care of their non-offending parent 
(or parents), whenever possible” (Schechter & Edleson, 1999, p. 14). Between 2000 and 2007, the United States Departments of 
Health and Human Services and Justice funded six demonstration sites across the country, two of which were in California, to 
implement the recommendations put forth in the Greenbook. Many of the new CEDV-targeted laws that were implemented in 
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somewhat different legal issues, and offers different legal protections and remedies (Weithorn, 

2001).  

Table 1: Select California Statutes that Target CEDV 

Civil Statutes: California Family Code 
Year Statute Summary 
1997 § 3020 The perpetration of domestic violence in a household where a child resides is 

detrimental to that child. 
1999 § 3044 Child custody limitations for perpetrators of domestic violence/rebuttable 

presumptions against custody to batterers. 
1999 § 6252 Inclusion of children as protected persons in restraining orders. 

Criminal Statutes: Penal Code 
Year Statute Summary 
1997 § 1170.76 Enhanced criminal penalties for those who commit acts of domestic violence in 

the presence of a child. 
Juvenile Dependency Statutes: Welfare & Institutions Code 

Year Statute Summary 
1995 § 361(e) Requires the court to consider, as a reasonable means of protecting a dependent 

child: 1) removing an offending parent or guardian from the home, or 2) allowing 
the non-offending parent or guardian to retain custody, so long as that parent or 
guardian presents a plan demonstrating the ability to protect the child from future 
harm. 

1996 § 16206 Requires statewide multipurpose child welfare-training program to include 
information concerning the dynamics and effects of domestic violence upon 
families and children. 

1996 § 16208 Requires child welfare emergency response protocol to incorporate screening 
procedures in order to assess whether abuse of other family or household 
members is occurring. 

Other Statutes 
Year Statute Summary 
2002 Gov. Code  

§ 13960 
Expansion of crime victim recognition and support to children exposed to 
domestic violence. 

Note. Appendix A provides a more extensive overview of domestic violence and CEDV legislation passed between 
1995-2013. 

These CEDV-targeted laws include child custody limitations for perpetrators of domestic 

violence (Cal. Fam. Code § 3044); enhanced criminal penalties for those who commit acts of 

domestic violence in the presence of a child (Cal. Pen. Code § 1170.76); the requirement that 

child welfare referrals be screened for domestic violence (Cal. W&I Code § 16208); CEDV 

training for child welfare personnel (Cal. Welf. & Inst. Code § 16206); inclusion of children as 

                                                
California over the last two decades, and their application, were influenced by this guide, and earlier documents were published 
by the NCJFCJ (see National Council of Juvenile and Family Court Judges, 1994).  



  15 

protected persons in restraining orders (Cal. Fam. Code § 63206 & 6252); and expansion of 

crime victim recognition and support to children exposed to domestic violence (Gov. Code § 

13960), among others (Table 1; Appendix A).  

Together, these new laws suggest that CEDV has been constructed as a social problem in 

California law. Some new laws serve to socialize the problem of CEDV by providing adult 

victims and their children with needed services (see Cal. Gov. Code § 13960), and some serve to 

keep children affected by CEDV in the care of their non-offending parents (see Cal. W&I Code § 

361(e); Cal. Fam. Code § 3044) (Table 1). However, the enactment and enforcement of many of 

these laws (e.g. Cal. Pen. Code § 1170.76; Cal. Fam. Code §3044), and other laws described in 

Table 1 and Appendix A, also suggest a specific type of social construction, that is the 

construction of CEDV as a social deviance that must be regulated and its perpetrators disciplined 

or penalized by the state (Table 1); (Foucault, 1990; Wacquant, 2009).  

Through examination of these new laws, the remainder of this article looks at how 

caregivers and their children are construed as the perpetrators and victims of domestic violence. 

The article examines who is penalized or could be penalized through these laws, and how this 

penalization serves or fails to serve the well-being of children exposed to domestic violence. The 

article argues that the labeling of CEDV as a social problem and form of deviance in these three 

areas of law works to construct CEDV as a form of child maltreatment, and, in the process, 

expands the child protection framework by producing new victims and perpetrators of family 

violence (Figure 2). For organizational purposes, statutes will be examined under the headings of 

family, criminal, and juvenile dependency laws. While this analysis focuses on changes made to 

                                                
6 Added to the California Family Code in 1993. At time of writing, California State Senator Fran Pavley had proposed new 
legislation to close a loophole in criminal law that excludes children from being covered by protective orders issued by criminal 
courts. See Senate Bill 910, (2013-2014, Reg. Sess.). 
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California law, CEDV-related laws enacted by other state governments are referenced for 

context. 

 

 

Figure 2. Constructing child exposure to domestic violence as child maltreatment through California Law 
 

 

Family Law: CEDV and Child Detriment 
 
 

Family courts are often called upon to resolve child custody disputes. Parents who come 

before the court are presumed fit and capable of acting in their child’s best interest, but when one 

parent alleges that the other is not fit or has maltreated the child, the family court must determine 

what custody arrangement serves the child’s best interest (Weithorn, 2001). Over the last two 

decades, the issue of domestic violence and how it affects children has received greater attention 

by the California family courts (Baron, 2003). Much of this attention is the direct result of 
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statutory changes that now require the courts to consider domestic violence, and its impact on 

children, when making custody decisions7 (Baron, 2003; Lemon, 1999, 2001).  

Prior to the 1990s, the family court rarely considered issues of domestic violence when 

making child custody decisions. In this era of no-fault divorce, mothers and fathers were both 

viewed as able custodians. Joint custody, even in cases where there was evidence of domestic 

violence, was thought to be in the best interest of the child (Lemon, 2001; Mason, 1999). 

However, by the early 1990s, this thinking began to shift. Under increased pressure by anti-

domestic violence groups, both the U.S. Congress (see H.R. Con. Res. 172, 101st Cong., 104 

Stat. 5182) and the National Council of Juvenile and Family Court Judges (NCJFCJ) called upon 

the states to recognize the detrimental impact of domestic violence on children. In 1994, the 

NCJFCJ published the Model Code on Domestic and Family Violence (National Council of 

Juvenile and Family Court Judges, 1994). The Model Code called upon the states to adopt a 

rebuttable presumption against custody to perpetrators of domestic violence. In matters of 

custody, the Model Code read: 

In every proceeding where there is at issue a dispute as to the custody of a child, a determination 
by the court that domestic or family violence has occurred raises a rebuttable presumption that it is 
detrimental to the child and not in the best interest of the child to be placed in sole custody, joint 
legal custody, or joint physical custody with the perpetrator of family violence (National Council 
of Juvenile and Family Court Judges, 1994, p. 34, emphasis added). 

The NCJFCJ’s model language made no mention of how children were affected by 

domestic violence, only that it was “detrimental to the child and not in the best interest of the 

child” to be placed in the custody of a caregiver who has perpetrated domestic violence. 

However, in 1994, the widely cited Impact of Domestic Violence on Children: A Report to the 

                                                
7 Today, all states, with the exception of Utah, have statutes that instruct family court judges to consider domestic violence when 
making custodial decisions. These statutes range from a simple consideration of domestic violence to a rebuttable presumption 
against custody to perpetrators of domestic violence (American Bar Association, 2010). 
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President of the American Bar Association, laid out three reasons why a batterer was an unfit 

custodian for children: 

First, [the report noted,] the abuser has ignored the child’s interests by harming the child’s other 
parent. Second, the pattern of control and domination common to abusers often continues after the 
physical separation of the abuser and victim. Third, abusers are highly likely to use children in 
their care, or attempt to gain custody of their children, as a means of controlling their former 
spouse or partner (Davidson, 1994, p. 13). 
 

Since their publications in 1994, both the Model Code and the findings noted in the Report to the 

President of the American Bar Association have been integrated into numerous state statutes, 

including those in California (see Cal. Fam. Code § 3044), and published in national and state 

judicial bench guides (see American Bar Association, 2008). 

In 1997, in California, the Family Code was amended to declare that the perpetration of 

“domestic violence in a household where a child resides is detrimental to that child” (Cal. Fam. 

Code § 3020).  That same year, the Family Code was amended to require that judges consider 

abuse between parents or a parent and their partner as one factor among many when determining 

the best interest of a child in any custody or visitation proceeding (Cal. Fam. Code § 3011). Prior 

to this amendment, judges were encouraged by the law to examine issues of domestic violence 

and their impact on children, but were not required to do so. Specifically, the new law read,  

In making a determination of the best interest of the child in a proceeding…the court shall, among 
any other factors it finds relevant consider all of the following: 
(b) Any history of abuse by one parent or any other person seeking custody against any of the 
following: 

(1) Any child to whom he or she is related by blood or affinity or with whom he or she 
has had a caretaking relationship. 
(2) The other parent. 
(3) A parent, current spouse, or cohabitant of the parent or person seeking custody, or a 
person with whom the parent or the person seeking custody has a dating or engagement 
relationship (Cal. Fam. Code § 3011, emphasis added). 

 
These 1997 amendments curbed judicial discretion and forwarded the concept that 

children’s ongoing and unsupervised contact with persons who perpetrate domestic violence, or, 

with those who have perpetrated domestic violence, is detrimental to their well-being.  
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In 1999, the California Assembly further limited judicial discretion by enhancing the 

weight the court must give to CEDV.8 This was done by enacting a rebuttable presumption 

against custody to batterers (Cal. Fam. Code § 3044). Prior to its enactment, the family court had 

only to consider domestic violence as one factor among many in assessing the best interest of the 

child. Today, the Family Code mandates that judges presume that perpetrators of domestic 

violence are unfit custodians unless the perpetrator can effectively rebut the presumption with a 

preponderance of evidence. The Family Code reads as follows:  

Upon a finding by the court that a party seeking custody of a child has perpetrated domestic 
violence against the other party seeking custody of the child or against the child or the child's 
siblings within the previous five years, there is a rebuttable presumption that an award of sole or 
joint physical or legal custody of a child to a person who has perpetrated domestic violence is 
detrimental to the best interest of the child, pursuant to Section 3011. This presumption may only 
be rebutted by a preponderance of the evidence [Cal. Fam. Code § 3044 (a)]. 
 
The rebuttable presumption shifts the burden of proof from the victim to the perpetrator. 

The perpetrator must show that his or her sole, joint, or legal custody of the child is in the child’s 

best interest despite the perpetrator’s actions. The perpetrator can demonstrate this, by, among 

other things, successfully completing a 52 week batterer’s intervention program, and, if 

appropriate, drug, alcohol, and parenting courses; refraining from further acts of violence; and 

not violating existing protective orders (Cal. Fam. Code § 3044).  

By 2008, rebuttable presumptions had been adopted by twenty-five states, including 

California, and, thus far, these have stood against legal challenges (American Bar Association 

Commission on Domestic Violence, 2008). But confusion remains about what factors should 

trigger a rebuttable presumption or overcome it in cases involving domestic violence (Lemon, 

                                                
8 In 1999, then California assemblywoman Sheila Kuehl introduced Assembly Bill 840, which proposed a rebuttable presumption 
against child custody to batterers. That year the bill was passed and enacted in the Family Code § 3044. While the text of the bill 
did not specifically address child exposure to domestic violence, the legislative analysis prepared by Kuehl’s staff  made clear 
that the intent of the bill was 1) to protect adult victims of domestic violence from harm, and 2) to protect children from 
exposure. The legislative analysis noted that domestic violence often escalated upon or after parental separation and that the 
protection of the court was needed to reduce risk of harm to adult victims and children. In addition, the legislative analysis cited 
state survey data that suggested the California Family Court routinely ignored domestic violence when making custody decisions, 
to the detriment of children (Devers, 1999). 
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2001).  In recent years, many state legislatures have amended their statutes to clarify the level of 

proof needed to make a finding of domestic violence; how the courts should address cases 

involving mutual violence; and what level of evidence is needed to overcome the rebuttable 

presumption against custody to the perpetrator.  

In California, after the rebuttable presumption was adopted, there was great confusion as 

to what types of behavior or evidence should constitute a finding of domestic violence. A 2001 

unpublished study conducted by Lemon found that implementation of the rebuttable presumption 

was inconsistent and that courts were unaware of the code and confused about what type of 

finding triggered the presumption. In addition, judges and court personnel reported a reluctance 

to issue protective or restraining orders for fear of triggering the presumption at a later date. 

Further, family violence advocates raised concerns that victims of domestic violence and their 

advocates were not aware, nor did the court make them aware, of the rebuttable presumption 

(Lemon, 2001). 

In response to these concerns, in 2003, the California Assembly amended § 3044, the 

state’s Family Code. The amendment clarified that “in determining the best interest of the child, 

the preference for frequent and continuing contact with both parents…may not be used to rebut 

the presumption, in whole or in part” [Cal. Fam. Code § 3044 (b)(1)]. In addition, the bill 

clarified what constituted a finding of domestic violence, noting that: 

the court shall be satisfied by, among other things, and not limited to, evidence that a party 
seeking custody has been convicted within the previous five years, after a trial or a plea of guilty 
or no contest, of any crime against the other party that comes within the definition of domestic 
violence contained in Section 6211…Section 6203, including, but not limited to, a crime described 
in subdivision (e) of Section 243 of, or Section 261, 262, 273.5, 422, or 646.9 of, the Penal Code 
[Cal. Pen. Code § 3044(d)(1), emphasis added]. 
 
The requirement of a finding by the court shall also be satisfied if any court… has made a finding 
pursuant to subdivision (a) based on conduct occurring within the previous five years [Cal. Pen. 
Code § 3044(d)(2), emphasis added]. 
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This revised legislation helped the courts better define what acts might trigger the 

presumption, but the absence of a criminal conviction or ruling from another court (e.g., juvenile 

dependency) did not prevent the court from using their own discretion to determine if domestic 

violence had occurred. 

When first passed in 1999, the use of the rebuttable presumption was prohibited in cases 

where both parents were perpetrators of domestic violence. The Family Code was later amended 

so the presumption now only applies to the primary aggressor. In addition, the Family Code now 

requires “that in any custody or restraining order proceeding in which a party has alleged that the 

other party has perpetrated domestic violence” the court must now inform the parties of the 

existence of the rebuttable presumption [Cal. Family Code § 3044(f)]. 

Where rebuttable presumptions have been adopted, domestic violence is treated as a 

detriment to the child and cause for the child to be removed from the care and control of their 

parent who has perpetrated domestic violence. In the context of the family court, both the adult 

victim of domestic violence and their child are recognized as victims – as persons in need of 

state protection – whereas the adult perpetrator is penalized – he or she becomes an object of 

state discipline and control. If the perpetrator wants to regain full or partial custody of his or her 

child, or the right to visit his or her child without supervision, the perpetrator of domestic 

violence will likely have to complete a 52-week batterer’s intervention program, parenting 

classes, and refrain from use of drugs or alcohol, if so ordered by the court.  

In states without rebuttable presumptions, victims of domestic violence must prove, on a 

case-by-case basis, and with clear and convincing evidence, that their children have been harmed 

or are at risk of harm due to the violence perpetrated upon the victim by the batterer. The high 

bar of clear and convincing evidence is difficult for some victims of domestic violence to 
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overcome (Lemon, 2001; Mason, 1999). Incidents of domestic violence often take place behind 

closed doors; are not reported to police or discussed with friends or family; and, therefore, it is 

common for victims of domestic violence to have few records of their victimization. In addition, 

high rates of poverty among women, the most frequent victims of domestic violence, and their 

disconnection from the labor market, leave women with few financial resources upon which they 

can draw to secure adequate counsel to make their case of domestic violence (Barnett, 2000; 

Grauwiler, 2008). Finally, despite numerous scholarly works that suggest that domestic violence 

may be detrimental to children, it is difficult for litigants to provide clear and convincing 

evidence of that detriment (Weithorn, 2001; Whitcomb, 2000).  Unlike a black eye or broken 

bone, the psychological toll that exposure to domestic violence takes on children is difficult to 

measure, and many litigants lack access to expert witnesses who can speak to how domestic 

violence may affect children. 

New attention in the family court to the issue of domestic violence, and children’s 

exposure to it, is fostered by state laws and by new knowledge about what types of behaviors are 

harmful to children; but the integration of the domestic violence into the custodial decision-

making process in the family court is also in line with what Simon (2007) sees as an extension of 

crime and crime control policy into the domestic sphere. In the current era of no-fault divorce, 

“crime has asserted itself as the primary domain in which feuding parents seek to distinguish 

themselves as moral beings” (Simon, 2007, p. 192). Social problems that “amount to real crimes 

– e.g., drug use, sexual abuse, and domestic violence,” are now regularly brought to the attention 

of family courts (Simon, 2007, p. 178).  

With some limited exceptions, California law requires all divorcing couples with children 

to enter into custody mediation. A 2000 study of these mediations found that criminal acts were 



  23 

alleged by half (51 percent) of all divorcing couples (Center for Families, Children & the Courts, 

2000, p. 6). When violent criminal acts are alleged, court personnel are required to contact 

police. If child abuse is suspected, mediators are required to contact their local public child 

welfare agency.  As Simon notes, family court staff often take on “police-like roles,” 

investigating allegations through interrogation and the interviewing of collateral contacts, 

including teachers and family friends. 

In this context, the family becomes a “nest of potential conflicts and abuses with the 

possibility that surveillance, deterrence, and punishment” can be carried out by the state (Simon, 

2007, p. 204). Within this adversarial environment, the adult victim of domestic violence may 

assert his or her status as a victim of domestic violence to gain more power in custody 

proceedings. The recognition of the child as a direct or indirect victim of domestic violence may 

work to enhance the adult victim’s power in the custody dispute. Simon (2007) notes that unlike 

the adult victim of domestic violence who may be “suspected of complicity,” the child is 

presumed innocent and in need of the court’s protection (p. 189). Therefore, adult victims of 

domestic violence may have an interest in furthering the court’s recognition of domestic violence 

as harmful to children to forward their own agenda in custody proceedings.  

On the other hand, there is little evidence that adult victims of domestic violence 

fabricate abuse to enhance their power in the family court (American Bar Association, 2006). On 

the contrary, “friendly parent” provisions, which allow courts to favor the more “cooperative” 

parent when making custody decisions, have discouraged some adult victims from disclosing 

abuse (American Bar Association, 2008, p. 134). Given the high rates of domestic violence 

among households in the United States, particularly those that have children, family courts will 

routinely be called upon to make custody decisions for children exposed to domestic violence. 



  24 

While courts were allowed to overlook the impact of domestic violence on children in the past, 

legislation enacted over the last two decades in California, and elsewhere in the United States, 

now requires courts to recognize CEDV as a social problem and consider the impact of domestic 

violence on children when making custody decisions. 

 

Criminal Law: The Criminalization of CEDV 
 
 

Over the last 30 years, states have relied increasingly on the criminal justice system to 

curb domestic violence through the enforcement of laws that regard domestic violence as a 

criminal act (Kim, 2013). Although few criminal laws specifically target CEDV, in theory, 

domestic violence laws that purport to protect adults from domestic violence can also protect 

children by removing perpetrators of domestic violence from children’s homes and by using 

threat of criminal sanctions to deter adults from engaging in acts of violence in the first place.  

In at least five states, “committing domestic violence in the presence of a child is a 

separate crime that may be charged separately or in addition to the act of domestic violence” 

(Child Welfare Information Gateway, 2012a, p. 3). In California, CEDV itself has not been 

defined as a crime, but in 1997, the California Penal Code was changed to enhance the criminal 

penalties for persons who were convicted of committing a criminal act of domestic violence in 

the presence of one or more children (Cal. Pen. Code § 1170.76). At least nine other states have 

adopted similar enhancements (Child Welfare Information Gateway, 2012a; Weithorn, 2001). 

Enhanced penalties typically result in lengthier sentences, increased fines, or both. In California, 

it is the prerogative of police and criminal courts to decide if an act of criminal domestic 

violence was committed in the “presence” of a child, and to decide whether enhanced penalties 
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only apply when children are related to or live in the same household as the victim or perpetrator 

of domestic violence.  

While CEDV itself is not defined as a crime, since 1999, children who witness or reside 

in homes where criminal domestic violence has occurred are considered crime victims for the 

purposes of crime victim funding and services (Cal. Gov. Code §§ 13955, 13960). In 2002, 

California law was further modified to clarify that a child who resides in a home where domestic 

violence has occurred is presumed to have sustained injuries (emotional or physical), regardless 

of whether or not they were injured or witnessed an actual criminal act of domestic violence 

(Cal. Gov. Code § 13960). This interpretation suggests an increasingly nuanced understanding of 

CEDV, that is, even if a child does not witness a criminal act of domestic violence, their 

proximity to the violence and its aftermath places them at risk for emotional and physical harm.  

This risk is now acknowledged in law. 

New laws enacted in California in the late 1990s and early 2000s also work to better 

attune police to the dynamics of family violence (Cal. Penal Code §§ 13519, 832.3 – 832.4), and 

require police to coordinate their responses to domestic violence reports with child welfare 

agencies [Cal. Penal Code § 13732 (b)]. Police personnel, including top officials, now receive 

domestic violence training, including training on how domestic violence affects children (Cal. 

Penal Code §§ 13519, 832.3 – 832.4), and, in at least one large urban California county, all 

reports of criminal domestic violence that involve children (i.e., a child resides in the home) are 

cross-reported to child welfare services for possible investigation (Police Inspector, personal 

communication, July 8, 2014). 

Interviews with law-enforcement officials in one large urban California county revealed 

substantial coordination with child welfare and community-based domestic violence services. 
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Since the early 2000s, police have been required by law to provide all adult victims of domestic 

violence with a California Victims of Domestic Violence Card (Cal. Penal Code § 11106), and a 

Victims of Crime Card. These cards include information about local domestic violence resources, 

referrals to community agencies, and a contact number to assist victims (both adults and 

children) to access crime victim support and services. In addition, in the county noted above, 

police routinely followed up with victims of domestic violence by ensuring that each adult victim 

was contacted by a local anti-domestic violence agency. While these agencies primarily serve 

adult victims, they also serve children who have been exposed to domestic violence. 

The move to criminalize CEDV in some jurisdictions, and the use of enhanced penalties 

for those who commit acts of criminal domestic violence in households in which children reside, 

plays an important symbolic function as it signals to the public that domestic violence is harmful 

to children and should not be tolerated. In addition, the treatment of children exposed to 

domestic violence as crime victims and the allocation of crime victim support to these children, 

may provide children and their families access to much needed financial and therapeutic support. 

However, significant concerns have been raised about how these laws might adversely affect 

adult victims and their children. Particularly, some worry that the criminalization of CEDV may 

result in a blaming of the adult victims, and, further open families to the scrutiny of the state 

(Dunlap, 2004; Jaffe et al., 2003). 

In recent years, widespread efforts to criminalize domestic violence have been met with 

increasing criticism, and the efficacy of such policies have been called into question (Buzawa, 

Buzawa, & Stark, 2011; Hirschel & Buzawa, 2006; Kim, 2013; Mills, 2006; Schmidt & 

Sherman, 1996). Scholars warn about the use of crime policy, in general, to control already 

marginalized groups (Garland, 2012; Rios, 2011; Wacquant, 2009), and the misuse of laws to 
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inadvertently punish victims of domestic violence (Coker, 2004; Hirschel & Buzawa, 2006; 

Mills, 2006). In cases involving domestic violence, police often have difficulty distinguishing the 

perpetrator from the victim, and the dual arrest of both perpetrators and victims is on the rise 

(Hirschel & Buzawa, 2006). To address this concern, some states, such as California (see Cal. 

Penal Code § 836), have adopted policies that mandate the arrest of the “primary” or “dominant” 

aggressor (National Council of Juvenile and Family Court Judges, 1995-2010). In jurisdictions 

where CEDV is criminalized, concerns remain that dual arrests, or the inability of police to 

distinguish perpetrator from victim, could result in enhanced criminal penalties for adult victims. 

In addition, while some have argued that the criminalization of CEDV would shift the 

liability for CEDV from the adult victim to the perpetrator, others worry that this same 

criminalization could result in the charging of adult victims with failure to protect (Jaffe et al., 

2003). A study examining the impact of the criminalization in five different jurisdictions found 

that CEDV laws did increase the likelihood that police would cross report incidents of CEDV to 

child welfare agencies, but these laws did not result in the criminal prosecution of adult victims 

for failure to protect (Whitcomb, 2000). 

Further, many have critiqued the criminal response to domestic violence for stripping 

victims of their autonomy (Kim, 2013; Mills, 2006). In the face of mandatory and pro-arrest 

policies, victims of domestic violence have little say in how their abusers are dealt with. 

Temporary and permanent restraining orders are routinely issued to adult victims of domestic 

violence and their children, oftentimes requiring unwanted or prolonged separation between 

family members. For example, in the county noted above, police routinely request and are 

granted (regardless of adult victims’ desires) temporary restraining orders to restrain perpetrators 

from contacting the victim for five business days. After that time, a criminal court can order, or a 
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victim can request, a long-term restraining order. In some counties in California, adult victims of 

domestic violence can request that a long-term restraining order be dismissed (the judge can 

agree or disagree to this), but the adult victim must first complete a 6-hour course on domestic 

violence before dismissal (Warnken, 2011). For families with limited financial and social 

support, these orders can prove difficult to follow. Failure to comply with such orders or to 

cooperate with criminal investigators can result in the denial of needed social services, (e.g., 

crime victim funding). While these services are not likely to be denied to children (Crime 

Victims Assistance Officer, personal communication, July 9, 2014), they may be denied to adult 

victims, due to complex reasons such as past involvement with the criminal justice system, 

failure to report crime, and failure to cooperate in a pending case (H. Warnken, personal 

communication, July 17, 2014).  

To sum up the key changes in criminal law in California, there are enhanced criminal 

penalties for people who commit domestic violence in households in which children reside (Cal. 

Pen. Code § 1170.76), and children exposed to domestic violence are recognized as crime 

victims in law [Government Code §13955 (F)(f)(l)]. There is also increased coordination 

between police, child welfare, and anti-domestic violence services, which may enhance the 

safety and well-being of children exposed to domestic violence, but this coordination also raises 

concerns that adult victims may be deterred from contacting police agencies for fear such contact 

will trigger involvement in other systems, such as child welfare. More research is needed to 

measure the intended and possible unintended effects of these new laws. 
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Juvenile Dependency Law: CEDV as Child Maltreatment 
 
 

While CEDV has been recognized and acted upon as a social problem in California 

family and criminal law, the appropriateness of including CEDV in child maltreatment statutes 

continues to be debated (Edleson, 2004; Edleson, Gassman-Pines, & Hill, 2006; Jaffe et al., 

2003; Nixon et al., 2007). To date, only two states (Montana & West Virginia) expressly define 

CEDV as a type of child maltreatment in child reporting statutes9 (Child Welfare Information 

Gateway, 2013). Although evidence suggests CEDV may be harmful to children (Felitti et al., 

1998; Kitzmann et al., 2003), concern about re-victimizing adult survivors of domestic violence 

and overburdening an already stressed child welfare system has led to the exclusion of CEDV 

from most child maltreatment reporting and juvenile dependency statutes.  Anti-domestic 

violence advocates warn that if CEDV is defined as child maltreatment, adult victims of violence 

may be blamed for failing to protect their children from harm, and they fear such blame will 

prevent adult victims from seeking out needed domestic violence services. Child and family 

advocates and child welfare administrators caution that child welfare agencies simply do not 

have the resources needed to adequately address the increase in reports that would likely be 

generated by an expansion of reporting requirements.  

A short-lived experiment in the state of Minnesota illustrates the concerns discussed 

above.  In 1999, Minnesota passed legislation that defined CEDV as a form of child neglect 

[Minn. Stat. Ann § 626.556 (c)(8)]. The new law essentially required mandated reporters to 

report all known incidents of CEDV to child welfare authorities. This expanded definition 

                                                
9 In Montana, psychological abuse or neglect is defined as “acts or omissions that are injurious to the child's emotional, 
intellectual, or psychological capacity to function, including the commission of acts of violence against another person residing 
in the child's home (emphasis added).” However the legislation goes on to note that the “term may not be construed to hold a 
victim responsible for failing to prevent the crime against the victim” [Mon. Stat. Ann Chapter 3 § 41-4-102 (23)(a)(b)]. In West 
Virginia, for reporting purposes, a child “whose health or welfare is harmed or threatened by domestic violence” is an abused 
child (West Virginia Annotated Code 2013 § 49-1-3). 
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quickly overwhelmed the child welfare system. A survey of Minnesota counties estimated that 

the language change would result in 9,101 new reports of child maltreatment each year. If all of 

these reports were investigated for child maltreatment, it would have resulted in a 50% increase 

in statewide investigations. Concerns were raised about the agencies’ ability to effectively 

respond to all allegations of abuse (Edleson et al., 2006).  

In addition, anti-domestic violence groups feared that the new Minnesota legislation 

would blame adult victims for failing to protect their children from domestic violence, and 

discourage victims from getting needed domestic violence services. During this period, one 

county began to use per diem reimbursement requests from local domestic violence shelters to 

identify children exposed to domestic violence, and then referred these families to child 

protection agencies (Edleson et al., 2006).  These fears, coupled with the child welfare system’s 

inability to effectively respond to the increased rate of child maltreatment reports, pushed the 

state legislature to repeal the legislation after only one year (2000 Minn. Sess. Law Serv. Ch. 

401, 1). 

In California, there has been little movement to define CEDV as a form of maltreatment 

in juvenile dependency statutes. While the anti-domestic violence movement and the women’s 

movement, more generally, have made great strides in changing attitudes and policies regarding 

domestic violence, the movement has been less active in addressing issues of child maltreatment 

(Bartholet, 2005).  

While CEDV is not defined as child maltreatment in California reporting statutes, 

existing child maltreatment statutes (Cal. W&I Code § 300) are sufficiently broad enough to 

allow for the reporting of CEDV. For example, domestic violence that results in an injury to a 

child could be conceptualized as physical abuse [Cal. W&I Code § 300(a)]; domestic violence 
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that endangers a child’s welfare could be conceptualized as neglect or failure to protect [Cal. 

W&I Code § 300(b)]; or exposure to domestic violence could be conceptualized as emotional 

abuse [Cal. W&I Code §300(c)], if the child welfare worker or juvenile court believes that the 

child’s exposure has resulted in, or is likely to result in, internalized or externalized behavior 

problems (Figure 3). However, little remains known about how child welfare agencies in 

California, or elsewhere, respond to CEDV, or if CEDV is construed as a form of maltreatment 

in practice.  

  

Figure 3. Hypothetical construction of child exposure to domestic violence as child maltreatment. 

Since 1996, state law has mandated that all reports of child abuse and neglect be screened 

for domestic violence and that all child welfare workers undergo training to better understand the 

dynamics of domestic violence (see Cal. W&I. Code §§ 16206 & 16208). Presumably, the 

purpose of these trainings and assessments is to help child welfare workers more accurately 

assess threats to children’s safety, and to better attune child welfare workers to the needs of 

families experiencing domestic violence. Ideally, these assessments and trainings would help 
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child welfare workers to better serve families and protect children, but critics have raised 

concerns that routine screening for domestic violence may open the door to victim blaming 

(Dunlap, 2004). Children exposed to domestic violence may become identified as children in 

need of protection; adult victims of domestic violence, who are not able or are unwilling to 

separate from abusive partners, may be identified as neglectful; and children thought to be at risk 

may be declared dependents of the juvenile dependency court. 

Child welfare case records are typically not made available to the public, and juvenile 

dependency court proceedings are typically closed. This makes it difficult to know how child 

welfare agencies, their workers, and the courts construe or respond to CEDV. If, however, cases 

are appealed to the appellate court, they are sometimes published and publically available. 

Review of these published cases, which serve as case law, clearly demonstrates that existing 

child maltreatment statutes are sometimes used to establish jurisdiction in cases involving 

CEDV, and, that CEDV is defined as prima facia evidence of child maltreatment. As the 

appellate court noted in In re Benjamin D. (1991) 227 CA3d 1464, 278 CR 468, “[b]oth common 

sense and expert opinion indicate spousal abuse is detrimental to children.” 

According to the Judicial Council of California and the Administrative Office of the 

Courts (2012), most juvenile dependency cases that involve CEDV are filed under California 

Welfare & Institutions Code § 300(b) 10 (i.e., neglect). Writing in 1996 in In re Heather A.,11 the 

appellate court sustained a petition based on a father’s domestic violence against a stepmother. 

The appellate court stated, “[i]t is clear to this court that domestic violence in the same 

household where children are living is neglect; it is a failure to protect [the children] from the 

                                                
10 In re Alysha S. (1996) 51 CA4th 393, 396, 58 CR2d 494; In re Jennifer R. (1993) 14 CA4th 704, 706, 17 CR2d 
759; In re Basilio T. (1992) 4 CA4th 155, 161, 5 CR2d 450; In re E.B. (2010) 184 CA4th 568, 109 CR3d 1; In re 
Giovanni F. (2010) 184 CA4th 594, 108 CR3d 85. 
11 In re Heather A. (1996) 52 CA4th 183, 194, 60 CR23d 315. 
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substantial risk of encountering the violence and suffering serious physical harm or illness from 

it.” In this case, the appellate court noted that a child exposed to a pattern of domestic violence is 

at risk of harm; actual physical or emotional harm is not needed to sustain the petition. Writing in 

2010 in In re E.B.,12 the appellate court found that both an adult perpetrator of domestic violence 

and an adult victim may be held liable for failing to protect a child from risk. In this case, the 

court found that the mother remaining in an abusive relationship, combined with a record of her 

returning to that relationship, endangered the children and constituted neglect. However, the 

court has also been clear that a history of domestic violence alone does not constitute abuse, in 

most cases the child must have “perceived” or been “affected by” the domestic violence. If a 

child was not present or did not witness the violence, a history of domestic violence itself may 

not be enough to sustain the petition13 (Judicial Council of California/Administrative Office of 

the Courts, 2012). 

In 2010, the appellate court ruled that the California Welfare & Institutions Code § 

300(a), which refers to physical abuse, may be used to sustain a dependency petition if a child 

has suffered, or is at substantial risk of suffering, physical abuse because of CEDV.14 The 

California Welfare & Institutions Code §300(c), (which refers to emotional abuse), may also be 

used to establish jurisdiction in cases involving CEDV, but, at the time of review, this author was 

unable to find use of this section of the code to sustain a petition of child maltreatment.15 

If the juvenile dependency court makes a jurisdictional finding that a child comes within 

California Welfare and Institutions Code § 300, the court must then decide if the child can 
                                                
12 In re E.B. (2010) 184 CA4th 568, 109 CR3d 1. 
13 In re Alysha S. (1996) 51 CA4th 393, 396, 58 CR2d 494; In re Daisy H. (2011) 192 CA4th 713, 120 CR3d 709.  
14 In re Giovanni F. (2010) 184 CA4th 594, 598–599 108 CR3d 85. 
15 Because of proof requirements, courts rarely rely on the emotional abuse provisions to establish jurisdiction (Judicial Council 
of California/Administrative Office of the Courts, 2012; Weithorn, 2001; Whitcomb, 2000). Where neglect provisions typically 
only require a finding that the child is at “substantial risk” of harm [Cal. W&I Code § 300 (b)], child emotional abuse statutes 
require a finding that the child is suffering severe emotional damage, or that the child is at risk of suffering severe emotional 
damage, as evidenced by psychological symptoms [Cal. W&I Code § 300 (c)]. Absent expert testimony, it is difficult for the state 
to make a case for emotional abuse.  
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remain safely in the home. Per federal and state law, before a child can be removed from their 

home, the juvenile dependency court must make a finding that the agency made “reasonable 

efforts” to prevent the removal of the child. Since 1996, these reasonable efforts have included 1) 

removing the perpetrator of domestic violence from the home, and 2) allowing the adult victim to 

present a plan demonstrating his/her ability to protect the child from future harm [Cal. W&I 

Code § 361 (e)]. In addition, the agency must show that other reasonable efforts such as case 

management, counseling, emergency shelter care, emergency in-home care, out-of-home respite 

care, and any other child welfare services would not allow the child to remain safely in the home.  

Few rights are more fundamental than a parent’s right to care for their own child. Thus, a 

child cannot be taken from the physical custody of their parents unless there is clear and 

convincing evidence that the child’s physical or emotional well-being is, or would be, in 

substantial danger if they were to return home, and that reasonable efforts cannot ameliorate this 

danger [Cal. W&I Code § 319(d)(1)]. Despite this high threshold, parent advocates and anti-

domestic violence groups remain concerned that children exposed to domestic violence will be 

removed from the care of their abused parent if the child’s exposure is brought to the attention of 

the child welfare agency (Perrone, 2011).  

Evidence from a 2002 class action lawsuit in New York finds that this is sometimes the 

case. In Nicholson v Williams (E.D.N.Y. 2002) 203 F Supp 2d 153, it was found that the City of 

New York routinely removed children from parents who “engaged in” domestic violence (by 

being abused). In this case, the court found that children were removed from their parents’ care 

even after perpetrators of domestic violence had been removed from the home, and/or the 

children were informally placed with an alternative caregiver (see Lasner, 2008). While the 
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federal court ultimately found that the abused parents’ rights had been violated and the removals 

were unjust, the court’s removals validated the fears of anti-domestic violence groups.  

While few states have defined CEDV as a form of child maltreatment in law, review of 

case law in California finds that CEDV may be construed as form of maltreatment,16 and, under 

certain circumstances, adult victims of domestic violence may be held accountable for that 

maltreatment.17 However, because of the confidentiality of case records and juvenile dependency 

court proceedings, how often CEDV is treated as child maltreatment by the juvenile dependency 

courts remains unknown.  

In the few states where CEDV has been defined as a form of child maltreatment in 

statute, laws have been passed to help child welfare agencies and the juvenile dependency courts 

distinguish between perpetrators and adult victims, and efforts are made to keep children in their 

homes.18 In cases where an adult victim of domestic violence is unable or unwilling to leave a 

relationship characterized by domestic violence, and/or other protective measures cannot ensure 

the safety of a child, the juvenile dependency court may charge an adult victim with neglect, yet 

how widespread this practice is remains unknown. More research is needed to better understand 

                                                
16 See In re Benjamin D. (1991) 227 CA3d 1464, 278 CR 468 and In re Heather A. (1996) 52 CA4th 183, 194, 60 CR23d 315. 
17  See In re E.B. (2010) 184 CA4th 568, 109 CR3d 1. 

18 West Virginia Annotated Code § 49-1-3 distinguishes between the “abusing parent” and the “battered parent.” The battered 
parent “means a parent, guardian, or other custodian who has been judicially determined not to have condoned the abuse or 
neglect and has not been able to stop the abuse or neglect of the child or children due to being the victim of domestic violence…. 
which domestic violence was perpetrated by the person or persons determined to have abused or neglected the child or children.” 
Per Montana Annotated Code § 41-3-301, “if a social worker of the department, a peace officer, or the county attorney 
determines in an investigation of abuse or neglect of a child that the child is in danger because of the occurrence of partner or 
family member assault… against an adult member of the household or that the child needs protection as a result of the occurrence 
of partner or family member assault against an adult member of the household, the department shall take appropriate steps for the 
protection of the child, which may include: (a) making reasonable efforts to protect the child and prevent the removal of the child 
from the parent or guardian who is a victim of alleged partner or family member assault; (b) making reasonable efforts to remove 
the person who allegedly committed the partner or family member assault from the child's residence if it is determined that the 
child or another family or household member is in danger of partner or family member assault;…” 
If the department determines that an adult member of the household is the victim of partner or family member assault, the 
department shall provide the adult victim with a referral to a domestic violence program.” 
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how child welfare agencies respond to allegations of CEDV, and, if current laws appropriately 

protect children while also protecting the rights of adult victims.  

 

Conclusion 
 
 

Nearly two decades of research have led scholars, advocates, and policymakers to 

conclude that CEDV is harmful to some children. While states have been reluctant to define 

CEDV as child maltreatment in juvenile dependency law, changes to California state criminal, 

family, and juvenile dependency statutes suggest that CEDV is now recognized as a major social 

problem, and is increasingly identified as a form of child maltreatment. The construction of 

CEDV as a form of child maltreatment, and its subsequent penalization through criminal, family, 

and juvenile dependency law, serves to expand the existing child protection framework. In the 

process, new victims of child maltreatment and new perpetrators are identified.  

In their examination of social problem development, Spector and Kitsuse note that 

“social problems develop over time” and are often “characterized by different activities at 

different times in their development…[T]hese differences are not unrelated, but rather build on 

the previous development of the social problems” (p.148). Definitions of child maltreatment are 

shaped by changing social norms and values (Best, 1993; Lewit, 1994). Current definitions of 

child maltreatment are influenced by an increasing recognition of children as individuals with 

rights, new understandings of child development, advances in medicine and other sciences, 

changing ideas about what constitutes a good childhood, and increased access to fiscal resources 

to provide that good childhood (Fass & Grossberg, 2011; Guggenheim, 2007; Hart, Lee, & 

Wernham, 2011; Pinker, 2011). Definitions of child maltreatment are situated in socio-political 

contexts. Writing in 1988, Gelles and Straus defined family violence as: 
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Any act that is considered deviant or harmful by a group large enough or with sufficient political 
power to enforce the definition… What is defined as abuse depends on a process of political 
negotiations. What is now considered child abuse and wife abuse is the product of a twenty years 
effort to educate clinicians, policymakers, and the public about what acts and actions are harmful 
to women and children and other family members (Gelles & Straus, 1988, pp. 57-58).   
 

In other words, definitions of family violence are not fixed.  Behaviors towards women and 

children that were tolerated in the United States in past decades are reason for state intervention 

today. Major social problems today are absent from scholarly discourse or public debate of years 

past, because these problems were not recognized by social institutions or the public at large.  

Today, society indicates its disdain for CEDV through law. In criminal law, enhanced 

criminal penalties and mandated batterers treatment programs for persons who commit domestic 

violence in the presence of a child serve to punish, incapacitate, and perhaps rehabilitate 

perpetrators of abuse. In family law, rebuttable presumptions force the court to consider how 

CEDV affects children and families, and compel perpetrators of abuse to seek treatment if they 

wish to regain custody of their children. And, in juvenile dependency law, existing child 

maltreatment statutes may be used to obtain jurisdiction in cases of CEDV, in an effort to protect 

children from harm.  

Legal responses to CEDV vary by state and across different areas of law. Most states do 

not explicitly define CEDV as child maltreatment in juvenile dependency statutes, suggesting 

that states are unsure how best to respond to the problem of CEDV. Over thirty years of 

discourse has failed to produce a common definition of family violence or child maltreatment. 

“The determination that certain parental behaviors, certain circumstances, or certain child 

outcomes constitute child maltreatment is a policy decision infused with social values and goals” 

(Weithorn, 2001, p. 59), and, because social values and goals vary, so do state definitions of 

child maltreatment. The borders that define what is and what isn’t child maltreatment remain 

fuzzy, but increasingly CEDV is recognized in the blurry picture of what is construed as child 
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maltreatment. In particular, CEDV is socially constructed as a social deviance that must be 

regulated and its perpetrators disciplined or penalized by the state. 

CEDV-related laws are enacted with the hope of preventing or reducing CEDV, but such 

laws may have unintended effects. How effective such laws are is outside the scope of this 

article, but the possible intended and unintended consequences of such legislation have been 

noted throughout, and are worth noting again. Mandated or pro-arrest laws may deter victims of 

domestic violence from seeking assistance for themselves or for their children, or may result in 

the arrest of both victim and perpetrator, leaving a child in need of care. In the age of rebuttable 

presumptions, judges may be reluctant to issue protective orders for fear of trigging a rebuttable 

presumption at a later custody hearing.  Laws that construe CEDV as child maltreatment may 

result in an increase in child maltreatment reports and overwhelm the child welfare system, may 

hinder victims of domestic violence from seeking domestic violence related services out of fear 

of being reported to child welfare authorities, and may re-victimize domestic violence victims by 

holding them accountable for failing to protect their children.  

On the other hand, mandated and pro-arrest policies along with enhanced criminal 

penalties for those convicted of CEDV may deter persons from committing violent acts and 

enhance the physical safety of domestic violence victims. Use of the rebuttable presumption in 

family court may allow the court to educate parents about the negative impact CEDV can have 

on children; may shift the burden of proving fitness from the victim to the perpetrator; and may 

compel perpetrators of domestic violence to seek treatment. Inclusion of CEDV in child 

maltreatment statutes may bring more at-risk children to the attention of child welfare agencies; 

provide safeguards to children and their families; and offer families the services they need to 

someday eradicate violence from their lives.  
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Appendix A: Additions and Amendments to California Law 1995-2013 
 
 

Highlighted sections directly target child exposure to domestic violence 
1995  
Penal Code § 4801 
 

The Penal Code is amended to define ‘evidence of battered woman syndrome’ for the 
provision which governs commutations of sentences and pardons 

Penal Code § 13730  Added to the Penal Code requires domestic violence incident reports to include a 
notation of 1) any signs that the alleged abuser was under the influence of alcohol or a 
controlled substance, 2) any previous law enforcement response to a domestic 
violence call at the same address involving the same alleged abuser or victim. 

Penal Code Chapter 2.6 of 
Title 6 of Part 2  

Chapter 2.6 of Title 6 of Part 2 of the Penal Code is repealed to eliminate diversion as 
an option for a defendant charged with a misdemeanor domestic violence offense. 

Penal Code § 1203.097  Incorporates procedures and requirements governing a batterers’ program into terms 
of probation and as additional terms of formal probation. 

Penal Code § 261.7  Provides that spousal rape includes the circumstance where a person is prevented 
from resisting by any intoxicating, anesthetic, or controlled substance, and this 
condition was, or reasonably should have been, known by the accused. 

Penal Code § 262  Provides that in the prosecution of spousal rape, evidence that the victim suggested, 
requested, or otherwise communicated to the defendant that the defendant use a 
condom or other birth control device is not alone sufficient to constitute consent. 

Penal Code § 679.02  Creates a right in 1) the victim of a violent felony to be notified of a pending pretrial 
disposition before a change of plea is entered, 2) the victim of any felony to request to 
be notified of a pretrial disposition. 

 Penal Code § 13701  Requires local law enforcement agency policies 1) to discourage, when appropriate, 
but not prohibit, dual arrests and 2) to encourage officers to make reasonable efforts 
to determine the primary aggressor in any incident. 

Penal Code § 646.92  Created to require the Department of Corrections or the county sheriff to notify the 
victim of the release or escape from an institution of a person convicted of a felony 
offense involving domestic violence. 

Family Code §§ 6380, 6385  
 

The Family Code is amended 1) to expressly apply the provisions governing the 
Domestic Violence Protective Order Registry - to temporary restraining orders and 
injunctions relating to domestic violence issued to employers on behalf of employees, 
- to criminal court protective orders, - to domestic violence protective orders issued 
by the court of another state that have been registered with the court clerk, 2) to 
require that the Department of Justice be notified of any custody and visitation terms 
and conditions upon issuance of the order. 

 Family Code § 6345  The Family Code is amended to provide that a domestic violence protective order 
issued after notice and a hearing may have a duration of not more than 10 years. 

Family Code § 755  Added to the Evidence Code to provide for an interpreter to be present when a party 
does not proficiently speak or understand the English language. 

Penal Code § 646.9  The Penal Code is amended to require the court, when sentencing for the crime of 
stalking, to consider issuing an order restraining the defendant from any contact with 
the victim for up to 10 years. 

Penal Code § 13519  The Penal Code is amended to require each law enforcement officer to complete, 
every two years, an updated course of instruction on domestic violence. 

 Penal Code § 13823.93 Added to the Penal Code to require two hospital based training centers to be 
established to train medical personnel on how to perform medical evidentiary 
examinations of victims of child abuse and neglect, sexual assault, elder abuse, or 
domestic violence. 
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Penal Code §§ 11163.3, 
11163.4,11163.5  

Added to the Penal Code 1) to authorize counties to establish interagency domestic 
violence death review teams, 2) to require the Attorney General to develop a protocol 
for the development and implementation of those teams, 3) to authorize the 
Department of Justice - to coordinate state and local efforts to address fatal domestic 
violence, - to create a body of information to prevent domestic violence. 

Family Code § 274  Added to the Family Code to authorize the court to award attorney’s fees and costs to 
an injured spouse. 

Code of Civil Procedure § 
340.15  
 

Added to the Code of Civil Procedure to provide that the time of commencement for 
an action for injury or death suffered as a result of domestic violence shall be three 
years from the date of the last act of domestic violence by the defendant against the 
plaintiff 

Penal Code § 782.5   Added to the Family Code to authorize the court to award 100 percent of the 
community interest in retirement and pension benefits to an injured spouse who has 
been the subject of an attempted murder for which the other spouse has been 
convicted. 

Health and Safety Code § 
1374.75  
 
Insurance Code § 10144.2  

Added to the Health and Safety Code and § 10144.2 is added to the Insurance Code to 
prohibit a health care service plan or a disability insurer from denying, refusing, 
canceling, restricting or otherwise terminating, excluding, or limiting coverage, or 
charging a different rate for the same coverage, on the basis that the applicant or 
covered or insured person is or may be a victim of domestic violence. 

1996  
Evidence Code § 1109  Added to the Evidence Code to allow the admission of evidence that a defendant 

committed prior domestic violence acts in a criminal action in which the defendant is 
accused of an offense involving domestic violence. 

Evidence Code § 1370  The Evidence Code is amended to create a new exception to the hearsay rule of 
evidence whereby, under certain circumstances, a statement made by a victim to a 
third party which narrates, describes, or explains the defendant’s infliction or threat of 
physical injury upon the victim is admissible in court. 

Evidence Code § 1370  Evidence Code is amended to create a new exception to the hearsay rule of evidence 
whereby, under certain circumstances, a statement made by a victim to a third party 
which narrates, describes, or explains the defendant’s infliction or threat of physical 
injury upon the victim is admissible in court. 

Penal Code  § 836  The Penal Code is amended to permit a peace officer to make a warrantless arrest of a 
person who commits an assault or battery upon 1) his or her spouse, 2) a person with 
whom he or she is cohabiting, or 2) the parent of his or her child if the peace officer - 
has reasonable cause to believe that the person to be arrested has committed a public 
offense in the officer’s presence, - has reasonable cause to believe that the person to 
be arrested has committed a felony, although not in the officer’s presence, - makes the 
arrest as soon as the reasonable cause arises whether or not the felony or assault or 
battery has in fact been committed. 

Penal Code § 853.6  The Penal Code is amended to require a person arrested for domestic violence to be 
taken before a magistrate, instead of being released, whenever the arrest is in 
accordance with specified law enforcement policies, which encourage the arrest of 
domestic violence offenders. 

 Penal Code § 3053.2  Added to the Penal Code to authorize the parole authority to impose upon the parole 
of a person released from prison for a domestic violence offense specified conditions, 
including participation in or successful completion of a batterer’s program. 

Family Code § 6380.5  
 

Amended to specify the conditions under which out-of-state protective or restraining 
orders shall be deemed valid and enforced. 

Code of Civil Procedure § 
372  

Amended to permit a minor who is 12 years of age or older to appear in court, 
without a guardian, counsel, or guardian ad litem, for the purpose of obtaining a 
protective order against a person with whom the petitioner is having or has had a 
dating or engagement relationship. 
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Family Code Chapter 13, 
Part 2 of Division 8 

Chapter 13 is added to Part 2 of Division 8 of the Family Code 1) to require the 
Judicial Council to develop standards for supervised visitation providers, 2) to direct 
the Judicial Council to consider a number of issues, including orientation to and 
guidelines for cases in which there are allegations of domestic violence. 

Family Code § 3111 The Family Code is amended to require that, on or after January 1, 1998, court-
appointed custody investigators prior to their appointment must have completed a 
specified domestic violence-training program, to be prescribed by the Judicial 
Council. 

Family Code § 3170  The Family Code is amended to require that domestic violence cases be handled in 
accordance with a separate written protocol approved by the Judicial Council. 

Family Code § 6303  The Family Code is amended to specify that supportive persons who accompany 
either party to any proceeding in order to obtain a domestic violence protection order, 
or to mediation sessions, are not required to have certification, training, or other 
special qualifications. 

Welfare and Institutions 
Code § 361(e)  

Amended to require the court to consider, as a reasonable means of protecting a 
dependent child 1) removing an offending parent or guardian from the home, or 2) 
allowing the non-offending parent or guardian to retain custody, so long as that parent 
or guardian presents a plan demonstrating the ability to protect the child from future 
harm. 

Family Code § 68555 Added to the Government Code to require the Judicial Council to establish judicial 
training programs for all domestic violence matters. 

Penal Code § 13731) Added to the Penal Code to authorize the San Diego Association of Governments to 
serve as a clearinghouse for criminal justice data involving domestic violence in San 
Diego County. 

Welfare & Institutions Code 
§ 16206  

Amended to require the statewide multipurpose child welfare-training program to 
include information concerning the dynamics and effects of domestic violence upon 
families and children. 

Welfare and Institutions 
Code § 16208 

Amended to require the Emergency Response Protocol to incorporate screening 
procedures in order to assess whether abuse of other family or household members is 
occurring. 

Welfare and Institutions 
Code § 361 

Amended to provide for protection of confidentiality of the address of a parent who is 
a victim of domestic violence. 

1997  
Penal Code § 136.2  Amended to permit the court to issue such orders, as it deems necessary to protect 

victims and witnesses from intimidation by accused domestic violence offenders and 
to provide copies of such orders to all protected parties and offenders. 

Penal Code  § 667.5 Amended to add spousal rape in concert with another person as a violent crime 
meriting an enhanced penalty. 

 Penal Code § 1050 Amended to include among those cases, which may be continued on the docket for 
good cause criminal charges based on allegations of domestic violence. When the 
prosecuting attorney assigned to such a case has another trial, preliminary hearing, or 
motion to suppress in progress, the case may be continued for up to 10 days so as to 
permit the assigned prosecutor to be able to handle it. 

Penal Code § 1170.76  Added to the Penal Code to provide that1) the fact that a defendant commits or 
attempts to commit a crime of domestic violence in the presence of a minor who is a 
member of the household or the child, stepchild or foster child of the victim 
constitutes a circumstance in aggravation of the crime for sentencing purposes, 2) the 
Legislature recommends that the Judicial Council revise Rule 421 of the California 
Rules of Court to add to the circumstances in aggravation of the crime the existence at 
the time the crime is committed of a temporary restraining order, injunction, or other 
court order, protecting the victim from the defendant. 

 Penal Code § 1269c  Amended to include among considerations for a magistrate or commissioner, in a bail 
hearing for an accused domestic violence offender, setting bail at an amount sufficient 
to assure the protection of the victim or family member of the victim. 
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 Family Code § 3011 Amended to include a history of abuse among factors a court shall consider in 
determining the best interest of a child in any custody or visitation proceeding. The 
statute includes abuse 1) by one parent against the other parent, 2) by a person 
seeking custody or visitation against any child related by blood or affinity or in that 
person’s caretaking responsibility 3) by a person seeking custody or visitation against 
a current spouse, cohabitant or person with whom such person has a dating or 
engagement relationship. 

Family Code § 3020  Amended to declare that the perpetration of child abuse or domestic violence in a 
household where a child resides is detrimental to the child, and that the court’s 
primary concern in ordering custody or visitation shall be for the health, safety and 
welfare of the child and the safety of all family members. 

Government Code § 68518  Enacted to require the Judicial Council to establish a standard, uniform form to be 
used by all trial courts for temporary restraining orders, restraining or protective 
orders, including those involving child custody and visitation, and a separate 
standardized form for emergency protective orders, together with a standardized 
custody and visitation attachment for all of these. 

Insurance Code § 676.9  To provide that insurance companies may not discriminate against victims of 
domestic violence in writing coverage for residential, liability and commercial risks. 

Education Code § 8208  Amended to provide for 1) the development of protocols for handling cases in which 
the recipients of welfare benefits are past or present victims of abuse, 2) the waiver of 
program requirements which would make it more difficult for victims or their 
children to escape abuse or which would in some other way be detrimental to them. 

1998  
Penal Code and the Civil 
Code 

Amended to expand the definition of “credible threat” for stalking to include threats 
made by means of an electronic communication device. These codes incorporate the 
federal law definition of “electronic communication.” 

Code of Civil Procedure 
§527.6 

Amended to include in the definition of harassment: 1) unlawful violence; and 2) 
credible threat of violence. 

Family Code §6203 Amended to include in the definition of “abuse” under the Domestic Violence 
Prevention Act any act that has been or could be enjoined by ex parte order. 

Penal Code §836  Amended to expand the class of persons upon whom an assault or battery is 
committed for purposes of warrantless arrest to include: 1) former spouses or former 
cohabitants, 2) a person with whom the defendant is having or has had an engagement 
relationship; 3) a child of the defendant, 4) a child whose parentage by the defendant 
is subject to lawsuit, 5) a child of a person in one of the above categories; and 6) any 
other person related by consanguinity or affinity within the second degree. 

Penal Code §243  Amended to expand the class of persons upon whom an assault or battery is 
committed for purposes of enhanced punishments to include 1) cohabitating former 
spouses, and 2) a person with whom the defendant is having or has had an 
engagement relationship. 

Penal Code §264.2  The Penal Code is amended to expand the group of victims entitled to receive the 
domestic violence emergency procedure card to include victims of an alleged battery 
or corporal injury on a spouse or domestic partner. This statute requires the card to 
include the additional statement that battery and corporal injury on a spouse or 
domestic partner is a crime. 

Penal Code §296  Enacted to expand the offenses for which a person is required to provide specified 
DNA evidence to include 1) attempted murder, 2) voluntary manslaughter, 3) felony 
spouse abuse, and 4) kidnapping. 

Penal Code §§13701 and 
13711 

Amended to require law enforcement agencies to encourage arrest if there is probable 
cause that a foreign order of protection has been violated. 

Code of Civil Procedure 
§527  

Amended to allow the court, upon good cause shown, to include in the temporary 
restraining order other named persons residing with a petitioner. This statute makes 
temporary restraining orders and injunctions relating to harassment subject to the 
Department of Justice data-reporting requirement. 
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Family Code § 6380  Amended to require the Department of Justice to be notified of the terms and 
conditions of any restrictions on the ownership or possession of firearms in a 
protective order. 

Family Code §§ 6380, 
6380.5 

Amended to 1) require informational packets to contain a statement that a protection 
order is enforceable in any state, territory, or reservation, 2) provide general 
information about the agencies to contact in other jurisdictions to enforce an order 
issued by a California court, 3) require the Judicial Council to adopt rules of court to 
allow a person voluntarily to register a valid foreign order with a court for entry into 
the Domestic Violence Protection Order Registry, 4) require sealing foreign 
protection orders with access provided only to specified persons under certain 
conditions; and 5) eliminate the requirement to enter a valid out-of-state protective or 
restraining order into the Registry prior to its being enforced. 

Family Code §6322.5 Enacted to allow the court to issue an ex parte order prohibiting disclosure of the 
address or other identifying information of a party, child, parent, guardian, or other 
caretaker of a child. 

Family Code § 3030 
 
Welfare & Institutions Code  
§362.1 

Amended to prohibit the granting of custody or unsupervised visitation rights to a 
parent who has been convicted of first-degree murder of the child’s other parent, 
unless the court finds that there is no risk to the child’s health, safety, or welfare. 
These findings must be made in writing or on the record. Factors that the court may 
consider in making such finding include 1) the wishes of the child if he or she is of 
sufficient age and capacity, 2) evidence that the convicted parent was a victim of 
abuse committed by the deceased parent, 3) and 4) expert testimony that the 
convicted parent suffers from battered woman’s syndrome. These sections also 
prohibit any person from taking the child to visit or remain in the custody of the 
convicted parent without a custody or visitation order or the consent of the child’s 
custodian or guardian. These prohibitions also apply to visitation between a parent 
and a dependent child placed in foster care. 

Penal Code §§ 832.3, 832.4 Amended to require police chiefs and other persons in charge of local law 
enforcement agencies to complete a course of training, which includes law 
enforcement’s response to domestic violence calls. 

Penal Code §13515.55 Enacted to require city police officers or deputy sheriffs at a supervisory level to 
complete a high technology crimes and computer seizure training course certified by 
POST in regard to the newly created crime of stalking through electronic 
communication devices. 

Penal Code §§ 13519, 13701 Amended to require that the training course for law enforcement officers include the 
techniques for recognizing the signs of domestic violence 
and that officer response policies include, 1) transporting domestic violence victims 
and children to a hospital for treatment when necessary; and 2) assisting domestic 
violence victims with the removal of personal property and safe passage out of their 
residence. 

Family Code §4978 Amended to require the support enforcement agency to provide information to a party 
regarding nondisclosure orders and to seek an order of nondisclosure in cases where 
the petitioner informs the agency that he or she 1) has obtained a protective order, or 
2) has been granted a good cause exception from cooperation requirements. 

 Family Code § 6390 §6390 of the Family Code is enacted to require the Judicial Council to: 1) conduct a 
descriptive study of various domestic violence courts in California and other states; 2) 
describe the policies and procedures used in the domestic violence courts and provide 
analysis and rationale for the common features of these courts; and 3) identify issues 
and potential obstacles, if any, to be considered in developing and implementing 
effective domestic violence courts at the local level. 
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 Welfare and Institution 
Code §18390 

Enacted to provide that an applicant who entered the U.S. on or after August 22, 
1996, is eligible for the Food Assistance Program only if sponsored and one of the 
following criteria apply 1) the applicant is a victim of abuse, after entry into the 
United States, by the sponsor or the spouse of the sponsor if the spouse is living with 
the sponsor, 2) the sponsor has died, or 3) the sponsor is disabled. A sworn statement 
accompanied by additional evidence is sufficient to establish abuse. The sworn 
statement alone is sufficient in cases where the victim cannot provide additional 
evidence of abuse but is found by the county to be credible. 

Family Code §§ 15000-
15012 

Enacted to create a pilot project to 1) establish family law information centers in three 
pilot project courts, 2) require the centers to maintain a directory of community 
resources including low-cost legal assistance, counseling, domestic violence shelters, 
parenting education, mental health services, and job placement programs; and require 
the pilot projects to be evaluated in regard to the type of information sought 
concerning domestic violence prevention proceedings, marital dissolution, paternity, 
child custody, visitation, child support, or spousal support. 

Unemployment Insurance 
Code §§1030, 1032, 1256  

Amended to provide that an individual may be deemed to have left his or her most 
recent work with good cause if he or she leaves employment to protect his of her 
children, or himself or herself, from domestic violence abuse. Unemployment 
compensation benefits paid to that individual would not be chargeable to the account 
of the employer, except as specified. 

Elections Code § 2166.5 Enacted to allow a participant in the Address Confidentiality for Victims of Domestic 
Violence program to vote by absentee ballot. 

Government Code Chapter 
3.1, Division 7, Title 1 

Chapter 3.1 is added to Division 7 of Title 1 of the Government Code to create the 
Address Confidentiality for Victims of Domestic Violence program which allows 
victims of domestic violence to 1) keep their address confidential by designating the 
Secretary of State as their agent for service of process and receipt of mail, 2) keep 
marriage information confidential, and 2) vote by absentee ballot. The new law 
specifies grounds for termination of certification and provides that the Secretary of 
State is not liable for injury or harm as a result of handling the mail on behalf of 
participants. 

Government Code §13955 
(F)(f)(l) 

Amended to provide that for purposes of restitution, the State Board of Control may 
apply the presumption that a victim of a specified crime, who sustains emotional 
injury, also sustains physical injury to a child who witnesses a crime of domestic 
violence. 

1999  
Penal Code §12028.5 §12028.5 of the Penal Code is amended to replace the former definitions of “family 

violence” and “family or household member” with a definition for “domestic 
violence,” which is defined as abuse against any of the following: 1) a spouse or 
former spouse; 2) a cohabitant or former cohabitant; 3) a person with whom the 
respondent has had or is engaged in a dating relationship; 4) a person with whom the 
respondent has a child; 5) a child of any party or a child who is the subject of an 
action under the Uniform Parentage Act; or 6) any other person related by 
consanguinity or affinity within the second degree. In addition, the discretionary 
removal of firearms is changed to mandatory removal. 

 Penal Code §166 Amended to include under the types of contempt of court which constitute a 
misdemeanor any willful disobedience of any court order or out-of-state court order, 
lawfully issued by any court, including orders pending trial, made at the request of a 
party alleging domestic violence. 

 Penal Code §243 Amended to increase the punishment for battery of a spouse, a domestic partner, or a 
person who is a mother or father of a perpetrator’s child. 

Penal Code § 273.5 Amended to require a defendant previously convicted of corporal injury to a spouse, 
domestic partner, or a mother or father of a perpetrator’s child to serve a mandatory 
sentence of 25 days. A defendant is required to serve a mandatory sentence of 60 days 
for the conviction of two or more offenses occurring within seven years of the 
violation. 
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 Penal Code §633.5 Amended to provide that one party to a confidential communication can record the 
communication for the purpose of obtaining evidence reasonably believed to relate to 
the commission by the other party of the crime of violating a restraining order by 
means of harassing communication. This evidence is admissible in a prosecution. 

Penal Code §273.6 Amended to make it a felony or misdemeanor if a person owns, possesses, or receives 
a firearm knowing he or she is prohibited from doing so by the provisions of a 
protective order. 

Penal Code §836 Amended to require an officer to make a lawful arrest where there is probable cause 
to believe the respondent violated a protective order. 

Penal Code §646.93  Amended to require the county sheriff to give notice of the release on bail of any 
person arrested for stalking to the domestic violence unit of the prosecuting county or 
city where the victim resides. Any request to lower bail must be heard in open court. 
The judge is required to impose the following as additional conditions of release 
unless good cause is shown: 1) the defendant shall not initiate in person, by 
telephone, or any other means, contact with the alleged victim; 2) the defendant shall 
not knowingly go within 100 yards of the alleged victim, the residence, or place of 
employment; 3) the defendant shall not possess any firearms or other deadly 
weapons; 4) the defendant shall obey all laws; and 5) the defendant, upon request at 
the time of his or her appearance in court, shall provide the court with an address 
where he or she is residing or will reside, a business or telephone number if 
employed, and a residence telephone number if the defendant’s residence has a 
telephone number. A violation of these conditions results in an issuance of a no-bail 
warrant. 

Family Code  §6304 Amended to require the court, when both parties are present at a protective order 
hearing, to inform the respondent that he or she is prohibited from owning, 
possessing, or attempting to own a firearm. 

Family Code §6389 Amended to prohibit a person subject to a protective order from owning, possessing, 
purchasing, or receiving a firearm while the order is in effect and requires the order to 
state this prohibition on its face. The court is required to order the restrained person to 
relinquish any firearm in the person’s immediate possession or control. 

Family Code §6252 Amended to allow an emergency protective order to include provisions determining 
the temporary care and control of any minor child who is in danger of being abducted. 

Code of Civil Procedure 
§185 

Amended to require the Judicial Council to translate the domestic violence protective 
order forms into languages other than English and make them available to all courts 
by July 1, 2001. 

Family Code §6228 Family Code is amended to require each state and local law enforcement agency to 
provide a free copy of a report relating to an incident of domestic violence to any 
victim of domestic violence who so requests. However, the address and telephone 
number of the victim and the names, addresses, and telephone numbers of all 
witnesses shall be deleted from any report provided. 

Family Code §3044 Added to the Family Code creating a rebuttable presumption that an award of sole 
physical or legal custody to a person who has perpetrated domestic violence within 
the past ten years is detrimental to the best interest of the child. 

Family Code §3203 Amended to provide that the office of the friend of the court or family law division, 
where applicable, may establish and administer a supervised visitation and exchange 
program, allowing a child to participate in the program between a custodial and non-
custodial party, regardless of whether the parties are married or cohabiting. 
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Family Code §3110.5 Amended to provide that no person shall be a court-connected or private child 
custody evaluator unless the person has completed the required domestic violence 
training program. A child custody evaluator is required to declare under penalty of 
perjury that he or she meets all of the education, experience, and training 
requirements established by the Judicial Council. In addition to meeting the Judicial 
Council’s requirements, no person shall be a child custody evaluator unless the person 
is: 1) a licensed physician and is either a board certified psychiatrist or has completed 
a residency in psychiatry; 2) a licensed psychologist; 3) a licensed marriage and 
family therapist; 4) a licensed clinical social worker; or 5) a court-connected 
evaluator certified by the court. 

Family Code §4320 Amended to require the court, when determining spousal support, to consider 
emotional distress resulting from domestic violence against the supported party where 
the court finds documented evidence of the history of domestic violence. 

Family Code §6343 Amended to replace the language “batterer’s treatment counseling” with “a batterer’s 
treatment program approved by the probation department as provided in §1203.097 of 
the Penal Code.” 

Family Code § 3400 The Uniform Child Custody and Jurisdiction Enforcement Act is enacted, 
combining rules for taking jurisdiction over child custody disputes with rules for 
enforcing child custody and visitation orders issued by courts of another state. 

Penal Code §11163.3 Amended to provide that each organization represented on a domestic violence death 
review team may disclose to the other members any pertinent information irrespective 
of the fact that the information is deemed confidential, privileged, or prohibited from 
disclosure by statute. However, no individual or agency is required to disclose such 
information. 

Penal Code §11163.6 Amended to ensure that the domestic violence death review team collects and 
summarizes the data to show the statistical occurrence of all domestic violence-
related deaths in the team’s county. 

 Government Code 
§§13961.1, 13965, and 
13968.5 

Amended to authorize a cash payment or reimbursement to an adult victim of 
domestic violence for specified expenses incurred in relocating, not to exceed 
$2,000.00. If the crime occurred in the victim’s residence, a cash payment in an 
amount not to exceed $1,000.00 can be authorized for the expense of installing or 
increasing residential security. 

 Labor Code § 230 Amended to provide that an employer may not discharge, discriminate, or retaliate 
against an employee who is a domestic violence victim and who takes time off from 
work to obtain or attempt to obtain any relief, including, but not limited to, a 
temporary restraining order, restraining order, or other injunctive relief to help ensure 
the health, safety, or welfare of the victim or his or her child. Any victim who is 
discriminated or retaliated against is allowed one year from the date of the occurrence 
of the violation to file a complaint, notwithstanding any enumerated time limitations. 

Family Code § 6240 
Penal Code §§ 13519, 13700  

Amended to authorize any member of the California Community College police 
department or any person employed as a member of a police department of a school 
district to respond to domestic violence calls and handle domestic violence cases. 

 Penal Code §1202.4 Amended to include mental health therapy expenses in the specified expenses 
considered when determining the amount of economic loss suffered by the victim for 
imposing an order of restitution. 

2000  
Penal Code § 836 The Penal Code is amended to include, for purposes of arrest without a warrant, those 

acts of assault or battery upon a person with whom the suspect is having or previously 
has had a dating relationship. 
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Evidence Code § 1107  The Evidence Code is amended to provide that evidence regarding the nature and 
effect of physical, emotional, or mental abuse on the beliefs, perceptions, or behavior 
of victims of domestic violence is admissible. The definition of “abuse” is amended 
to include the crimes of: 1) battery, 2) rape of a spouse, 3) infliction of corporal 
punishment on a person with whom he or she has a domestic relationship or a child, 
4) intentional violation of a protective order, 5) issuance of terrorist threats, as 
defined, and annoying a person by means of a telephone or electronic 
communications. 5) The section is to be known as the Expert Witness Testimony on 
Battered Women’s Experiences. 

Penal Code § 13701 The Penal Code is amended to add “dominant” to the aggressor determination 
required of a law enforcement officer when responding to a domestic violence 
incident. 

Penal Code § 602.5 The Penal Code is amended to provide that anyone, other than an authorized public 
officer or employee, who enters a private residence without permission of the owner 
while the aggravated trespass punishable by imprisonment in a county jail for not 
more than one year or by a fine of not more than one thousand dollars, or by both. If 
the person is convicted of misdemeanor aggravated trespass, the court shall consider 
issuing an order restraining the defendant from any contact with the victim, which 
may be valid for up to three years. In determining the length of the restraining order, 
the court shall consider: 1) the seriousness of the facts before the court, 2) the 
probability of future violations, and 3) the safety of the victim and his or her 
immediate family. 

Penal Code § 646.92 The Penal Code is amended to require notice of changes in parole status or location 
be given to a victim of stalking or felony offense involving domestic violence. The 
statute requires additional attempts to locate victims whose address or telephone 
number is incorrect or who originally had not requested notification 

Penal Code § 3003 The Penal Code is amended to prohibit an inmate who is released on parole for an 
offense involving stalking from being returned to a location within 35 miles of the 
victim’s actual residence or place of employment if requested by the victim and if 
there is a need to protect the life, safety, or well-being of the victim. 

Penal Code § 3058.61 The Penal Code is created to require additional victim notification requirements when 
a person convicted of stalking is to be released. 

Penal Code § 646.9 The Penal Code is amended to provide for enhanced penalties for subsequent stalking 
violations. 

Penal Code § 646.94 Added to the Penal Code to ensure that any parolee convicted of a stalking violation 
and who is considered a high risk for committing a repeat stalking offense be placed 
on an intensive and specialized parole supervision program. 

Penal Code § 1191.21 Added to the Penal Code to require the Office of Criminal Justice Planning to develop 
and make available a “notification of eligibility” card for victims and derivative 
victims of specified crimes. Such notice includes information relating to the victim’s 
eligibility to receive payment from the California State Restitution Fund for losses 
directly resulting from the crime. 

Penal Code § 1203.098 The Penal Code is created to mandate minimum training requirements and continuing 
education requirements for facilitators in batterers’ intervention programs. 

Penal Code § 3071 Added to the Penal Code to require the Department of Corrections to implement a 
course of instruction for the training of parole officers in the management of parolees 
who were convicted of stalking. The court must include instruction on notifying and 
interacting with stalking victims. 

Penal Code § 13519.05 Added to the Penal Code to require the Commission on Peace Officer Standards and 
Training to implement a course or courses for the training of officers in the handling 
of stalking complaints and to develop guidelines for law enforcement response to 
stalking. 
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Labor Code §§ 230, 230.1 The Victims of Domestic Violence Employment Leave Act is created and sets forth 
several legislative declarations, which include: 1) Domestic violence is a crime that 
has a devastating effect on families, communities, and the workplace. 2) Victims of 
domestic violence may be vulnerable at work when trying to end an abusive 
relationship because the workplace may be the only place where the batterer knows to 
contact the victim. 3) Employers must be sensitive to the needs of employees who are 
experiencing domestic violence and be responsive to those needs through personnel 
leave and benefits policies. 4) Employees who commit acts of domestic violence at or 
away from the workplace should be disciplined in the same manner as employees 
who commit other acts of violence or harassment at or away from the workplace. The 
Labor Code now require an employer to maintain the confidentiality of any employee 
who is a victim of domestic violence and who requests leave under these provisions. 
These laws also require the employee who is a victim of domestic violence to give the 
employer reasonable advance notice of the employee’s intention to take time off, as a 
condition for missing work for one of the stated purposes, unless such notice is not 
feasible. 

Labor Code § 230.1 Enacted to provide that in addition to the requirements and prohibitions imposed 
under § 230, an employer with 25 or more employees is prohibited from discharging, 
discriminating, or retaliating against an employee who is a victim of domestic 
violence and who takes time off to: 1) seek medical attention for injuries caused by 
domestic violence; 2) obtain services from a domestic violence shelter, program, or 
rape crisis center as a result of domestic violence; 3) obtain psychological counseling 
related to the experience of domestic violence; or 3) participate in safety planning and 
take other actions to increase safety from future domestic violence, including 
temporary and permanent relocation. 

 Code of Civil Procedure § 
1277 

The Code of Civil Procedure is amended to provide that when a participant in the 
domestic violence confidentiality program petitions for a change of name, the 
petition, the order of the court, and the copy of the order to be published shall 
indicate, in lieu of the proposed name, that the name is confidential and on file with 
the Secretary of State. 

Code of Civil Procedure § 
1278 

The Code of Civil Procedure is amended to prohibit the court from disclosing the 
proposed name of a participant in the domestic violence confidentiality program who 
petitions for a change of name, unless the court finds by clear and convincing 
evidence that the allegations of domestic violence or stalking in the petition are false. 

Government Code § 6205 The Government Code is amended to add victims of stalking to the provisions 
relating to the program for Address Confidentiality for Victims of Domestic Violence 
and Stalking. 

Government Code§ 6206.4  This Government Code is created to prohibit the Secretary of State from disclosing 
the name changes of participants in the confidentiality program. 

Government Code § 6206.7  The Government Code is amended to remove from the reasons to terminate 
certification under the confidentiality program the fact that the participant obtained a 
legal name change. The statute also is amended to eliminate the provision that allows 
the Secretary of State to disclose information about a participant in the confidentiality 
program when the person is terminated from the program. 

Government Code § 6208  The Government Code is amended to prohibit the Secretary of State from making a 
program participant’s name change available for inspection or copying, except under 
certain enumerated circumstances. 

 Elections Code § 2166.5 The Elections Code is amended to include a person’s e-mail address among the 
information to be kept confidential, provided the person is a participant in the 
confidentiality program. 

Vehicle Code § 1808.21 The Vehicle Code is amended to allow the suppression of registration or driver’s 
license records to be continued for two additional periods of one year each if a letter 
is submitted to the Department of Motor Vehicles stating that the protected person 
continues to have a reasonable cause to believe that: 1) he or she is the subject of a 
stalking, or 2) there exists a threat of death or great bodily injury. 
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2001  
Family Code § 6210 Created to expand the definition of persons who may obtain a protective order to 

include persons in a “dating relationship.” “Dating relationship” is defined as 
frequent, intimate associations primarily characterized by the expectation of affection 
or sexual involvement independent of financial considerations. 

Penal Code § 1473.5 Created to allow a writ of habeas corpus to be prosecuted on the basis that evidence 
related to battered women’s syndrome was not introduced at a trial relating to the 
prisoner’s incarceration and that, had it been introduced, it may have undermined the 
confidence of the conviction. This section is limited to judgments of conviction 
entered before January 1, 1992 and is in effect only until January 1, 2005. 

Penal Code  § 213.5 Amended to require the district attorney or prosecuting attorney to conduct a civil and 
criminal record and case search on the defendant, for consideration in those criminal 
proceedings in which conditions of bond are set, the defendant could be released, etc. 

Welfare & Institutions Code 
§ 213.5 

Amended to allow the juvenile court to issue ex parte civil harassment orders against 
any person, whether or not that person is a member of the child's household. Also 
allows a dependency court to issues ex parte civil harassment orders to protect the 
parent or guardian of a dependent child, whether or not the child resides with the 
parent. 

Family Code § 6380.2 The Family Code is amended to create a specification that criminal restraining or 
protection orders take precedence over other civil orders involving the same persons. 
For example, civil orders involving custody and visitation are prohibited from 
containing language that would violate a “no contact” provision of a criminal order. 
The Judicial Council of California is required to establish protocols for local courts 
that require coordination of all orders involving the same persons. The protocol is to 
include the establishment of information-sharing procedures between courts to protect 
the safety of the parties and to enhance the ability of law enforcement to enforce 
orders. 

Family Code § 6380.4 Amended to require that modifications, extensions, or terminations of an order 
protecting a victim shall be transmitted to the law enforcement agency that entered 
the order in the Domestic Violence Restraining Order System; the agency is to update 
the registry within one business day. 

Family Code § 6383 Amended to require the Judicial Council of California to modify the criminal and 
civil court protection order forms to be consistent with §§ 6380 and 6383 on or before 
January 1, 2003. 

Family Code § 6300 Amended and § 6306 is added to the Family Code to require the court, prior to a 
protection order hearing, to search records and databases to determine whether the 
proposed subject of the order has any specified prior criminal convictions or 
outstanding warrants, is on parole or probation, or was the subject of other protection 
or restraining orders. It also requires the court to consider any information retrieved 
by such search in determining whether to issue the order, and to notify any 
appropriate agencies revealed by the search as needing notice. 

Family Code § 6380, 6400 Created to enact the Uniform Interstate Enforcement of Domestic Violence 
Protection Orders Act (the “Act”) that authorizes the enforcement of a valid foreign 
protection order under certain conditions 

Family Code § 4320 Amended to include any criminal conviction for an act of domestic violence, 
committed by one spouse against the other within five years prior to the divorce 
filing, as a circumstance creating a rebuttable presumption against an award of 
temporary or permanent spousal support to the abusive spouse. As a condition for 
rebutting this presumption, the Act allows the court to consider a convicted spouse’s 
history as a victim of domestic violence. 

Penal Code §§ 11165.5-
11172  

Added to Penal Code that any mandated reporter of child abuse who has knowledge 
or a reasonable suspicion that mental suffering has been inflicted upon a child or that 
his or her emotional well-being is endangered in anyway may make a report to a child 
protective agency.  
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Government Code § 13955 Amended to expand the definition of “derivative victims” to include grandparents or 
grandchildren of a victim among persons who qualify for reimbursement under the 
Victim of Crimes Act. The amendment provides that a victim may seek 
reimbursement for outpatient mental health expenses and need not be an adult to 
qualify for relocation expenses. 

Penal Code § 12010  Amended to add Article 1.5 relating to firearms seizure. Article 1.5 requires the 
Judicial Council of California to provide the following on protection orders: 1) notice 
that the respondent is prohibited from owning, possessing, purchasing, or receiving 
firearms while the protection order is in effect; 2) notice that the respondent is to 
relinquish all firearms to the local law enforcement agency within a specified amount 
of time; and 3) the expiration date for relinquishment of firearms. Article 1.5 further 
mandates the Judicial Council of California to require the respondent to file proof of 
surrender of firearms with the court and authorizes them to develop a standardized 
form to be attached to protection orders to achieve this goal. Article 1.5 also requires 
the California Attorney General to study and report findings and recommendations to 
the legislature delineating how persons who legally acquire firearms and subsequently 
fall within a class of persons prohibited from their possession shall dispose of them to 
avoid criminal liability. 

Penal Code § 13730 Amended to require law enforcement officers responding to a domestic violence call 
to note in their reports whether they found it necessary to inquire about the presence 
of firearms and whether that inquiry disclosed the presence of firearms or other 
deadly weapons, and to confiscate such firearms or weapons. 

2002  
Family Code § 6228 The Family Code is amended to require state and local law enforcement agencies to 

provide a copy of all domestic violence incident reports and incident report face 
sheets to a representative of the victim, if the victim is deceased. 

Penal Code § 1203.3  The Penal Code is amended to prohibit a protective order from being modified 
without five-day written notice to the prosecuting attorney. Previously only two-day 
written notice was required. 

Code of Civil Procedure § 
527.6 

The Code of Civil Procedure is amended to provide that there is no fee for the service 
of process of a protective order, restraining order, or injunction if the order is based 
upon specified acts or threats. Additionally, no fee may be charged for filing a 
subpoena related to the above actions. 

Family Code §§ 6380, 6385  
 
Penal Code § 1203.097   
 

The Family Code and the Penal Code are amended to require a law enforcement 
officer who serves a protective order to submit proof of service directly into the 
Domestic Violence Restraining Order System. This in essence creates a state-
mandated program. Previous law required that the clerk of court notify the 
Department of Justice by email of the service of a protective order. 

Penal Code §§ 836, 13700 The Penal Code are amended to specify that a peace officer may arrest a person 
without a warrant if probable cause exists to believe that the person committed assault 
or battery against another person 65 years or older who is related by blood or 
guardianship. 

Family Code § 3048 Added to the Family Code, enacting the Synclair-Cannon Child Abduction 
Prevention Act of 2002. The Act requires a court to consider specific factors in 
determining the risk of child abduction and to impose necessary conditions to prevent 
such abduction. Included in the factors the court must consider is whether a party has 
a history of domestic violence, lack of parental cooperation, or child abuse. 

Civil Code § 1708.6 Added to the Civil Code to provide that a perpetrator of domestic violence is liable 
for civil damages, including general, special, and punitive. 

Penal Code §13732 (b) Requires child welfare and law enforcement agencies to develop, in collaboration 
with other groups, protocols for cooperating in their responses to incidents of 
domestic violence in homes where children reside. 
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Penal Code § 1203.097 The Penal Code is amended to require, as a term of probation, that a defendant attend 
a batterers’ treatment program on consecutive weekly sessions for a period of 18 
months. The amendment further requires that excused absences for good cause may 
be granted for no more than three individual sessions. 

Government Code § 69520 Added to the Government Code, establishing the California Domestic Violence Court 
Task Force to create a set of model guidelines for establishing and operating domestic 
violence courts throughout the state. 

Business and Professions 
Code §§ 2914, 2915, 
4980.41, 4980.80, 4980.47 
4980.90, 4996.2 4996.22 

Several statutes repealed, added, or amended to require that any applicant for 
licensure as a psychologist; marriage, family and child counselor; or social worker 
complete certain coursework including spousal or partner abuse assessment, 
detection, and intervention. Any person who began graduate study prior to the 
operative date of January 1, 2004, must also complete this continuing education 
requirement. 

Government Code §§ 
13960,13965 

The Government Code is amended to authorize payment from the Restitution Fund 
for domestic violence counseling services by a peer counselor for a victim of 
domestic violence. 

Welfare and Institutions 
Code § 16206  

Welfare & Institutions Code is amended to include teen dating violence among the 
subjects covered by the training programs given to county child protective service 
social workers. 

Family Code § 6219 Contingent on the availability of adequate city or county funding the development of 
a demonstration project in the Superior Courts of San Diego and Santa Clara Counties 
to identify best practices in civil, juvenile, and criminal cases involving domestic 
violence. Specifies that the program is also open to other courts that are interested and 
able to participate. Requires participating courts to report their findings and 
recommendations to the Judicial Council and Legislature by May 1, 2004. 

Penal Code  §§ 166, 12021, 
12028.5 and 12028.7  

Penal Code amended to: 1) require that the Attorney General, subject to available 
funding, develop a protocol to facilitate the enforcement of restrictions on firearm 
ownership by January 1, 2005; 2) change existing law so that a firearm seized as a 
result of a domestic violence incident, if not retained, shall be made available to the 
owner no later than five business days after the seizure instead of 72 hours after 
seizure; 3) extend the time period from 30 days to 60 days for law enforcement to 
petition for a firearm not to be returned if sufficient threat exists and extend the time 
period from 60 days to 90 days, with good cause, to petition for an extension; and 4) 
require that the time limit for an owner to recover a firearm seized by a law 
enforcement officer be included on the receipt given to the owner. 

Penal Code § 12028.5 The Penal Code is amended to require that all peace officers take custody of a firearm 
in plain sight or discovered pursuant to a consensual search at the scene of a domestic 
violence incident. Previous law required only specified law enforcement officers to 
take such action. Further, § 12028.5 is amended to require that the return of a firearm 
may be denied by order if a preponderance of the evidence shows that the return 
would result in endangering the victim. Previously, the standard for return was clear 
and convincing evidence. 

Evidence Code § 13964  
 
Government Code § 1037.8  

The Government Code is amended, and § 1037.8 of the Evidence Code is added, to 
prohibit an application for a claim to the California Victims Compensation and 
Government Claims Board from being denied solely because no police report was 
filed by the victim. The amendment further requires the board to consider and 
approve applications for assistance based on evidence other than a police report to 
establish that domestic violence has occurred. 

Government Code § 13964  The Government Code is further amended to require the California Victims 
Compensation and Government Claims Board to consider specified factors in the case 
of a domestic violence victim to determine whether the victim is eligible for 
assistance. Previously, a victim was prohibited from being eligible for assistance if 
the board found that the victim failed to cooperate reasonably with a law enforcement 
agency. 
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Civil Code § 52.4 The Civil Code is amended to permit a person injured by a crime of violence 
motivated at least in part by gender to bring a civil action for damages against the 
responsible person or persons. The act specifically notes that acts of domestic 
violence constitute a form of sexual discrimination. Injured parties may seek actual 
damages, compensatory damages, punitive damages, injunctive relief, or any 
combination thereof. A prevailing party may also be awarded attorney’s fees and 
costs. The right to seek this relief is not conditioned upon filing a criminal complaint. 

Elections Code § 6211 The Elections Code is amended to extend the Address Confidentiality for Victims of 
Domestic Violence and Stalking program to January 1, 2008. This program makes 
community based victim-assistance program participants’ addresses, including those 
contained in the voter registration, confidential. 

Government Code §13955 
(F)(f)(l) 

The Government Code provides that a child who resides in a home where domestic 
violence has occurred may be presumed by the California Victim Compensation and 
Government Claims Board to have sustained injuries, whether or not the child has 
witnessed any crime. 

Evidence Code §§ 912, 917, 
and 952 

The Evidence Code amended to add the domestic violence victim-counselor privilege 
to the list of evidentiary privileges. 

2003  
 Penal Code § 273.5 The Penal Code is amended to state that any person convicted of felony domestic 

violence within seven years of a conviction for misdemeanor domestic violence shall 
be punished with two, three, or four years in state prison or one year in county jail, a 
fine of up to $10,000, or both. Previous law states that a person charged with a non-
domestic violence misdemeanor may appear at the initial court appearance by 
counsel, but that defendants charged with domestic violence must be present in court 
for arraignment and sentencing. § 977 of the Penal Code is amended to expand those 
situations in which a person accused of a misdemeanor offense involving domestic 
violence would be required to be present to include any times during the proceeding 
to be informed by the court of the conditions of a protection order. 

Penal Code § 1270.1 The Penal Code is amended to add violation of a domestic violence protection order 
to the list of crimes, the commission of which requires that a hearing must be held 
before release on bail in an amount other than that specified in the schedule of bail for 
the offense or on one’s own recognizance. Violation of a protection order is included 
on the list if the detained person made threats to kill or harm, engaged in violence 
against, or visited the residence or workplace of, the protected party. 

Family Code § 6401  The Family Code is amended to expand the definition of protection orders by 
including orders issued under anti-stalking laws. 

Family Code § 6402 The Family Code is amended by removing previous provisions prohibiting 
enforcement of a provision of a foreign protection order with respect to support. 

Family Code § 3044 The Family Code is amended to provide that, for the purposes of determining the best 
interests of a child, the state’s preference for frequent and continuing contact with 
both parents, as specified in §§ 3020 and 3040, may not be used to rebut the 
presumption against the award of custody to a perpetrator of domestic violence. The 
code is further amended by additionally requiring the court to consider, when 
determining whether the presumption has been overcome, whether the perpetrator is 
on probation or parole, whether the perpetrator is restrained by a protection or 
restraining order, and whether the perpetrator has complied with the terms and 
conditions of the protection or restraining order. 
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Family Code § 3048 Family Code amended by modifying the list of factors that a court must consider 
when weighing the risk of abduction, one of which is whether the party has taken 
steps such as quitting a job, terminating a lease, applying for a passport, etc. This bill 
added as a factor under steps taken whether a party has purchased an airplane ticket or 
other travel tickets, specifically making clear that the court must consider whether 
these arrangements are made by a party carrying out a safety plan to flee from 
domestic violence. The bill also clarified some admitted confusion by noting that “it 
is vital to clarify that the act does not affect the applicability of Section 278.7 of the 
Penal Code, which protects victims of domestic violence and their children." 

Vehicle Code § 1808.21 The Vehicle Code is amended to expand the category of those eligible to have their 
driver’s license or registration information suppressed from other persons to include 
victims of domestic violence and stalking program participants under the Secretary of 
State’s confidentiality program. The bill allows for a four-year suppression period. 

Vehicle Code § 4467 The Vehicle Code is amended to include victims of stalking in the Department of 
Motor Vehicle’s mandate that it shall issue new and different license plates 
immediately upon request to the registered owner of a vehicle who appears in person 
and shows, for example, a copy of a police report or other court record documenting 
the stalking. 

Health and Safety Code § 
34328.1 

The Health and Safety Code is amended to provide that the required report filed by 
the Department of Housing and Community Development detailing its activities 
during the previous year include specified information on terminations of tenancies of 
victims of domestic violence from housing authority units. The report shall also 
include terminations of Section 8 vouchers of victims of domestic violence. 

2004  
Penal Code § 679.05 The Penal Code is added to give victims of domestic violence or abuse the right to 

have a domestic violence counselor and a support person of the victim’s choosing 
present at any interview by law enforcement authorities, district attorneys, or defense 
attorneys unless such authorities determine that the counselor or support person’s 
presence would be detrimental to the interview. Victims shall be notified orally or in 
writing of their rights to have these individuals present. 

Evidence Code § 1107  The Evidence Code is amended to provide that expert witness testimony regarding 
battered women syndrome shall now be referred to as Expert Witness Testimony on 
Intimate Partner Battering and Its Effects and to clarify the definition of domestic 
violence. 

Penal Code § 1473.5 The Penal Code is amended to provide that a writ of habeas corpus may be prosecuted 
on the basis that expert testimony relating to intimate partner battering and its effects 
at any trial proceedings relating to a prisoner’s incarceration rather than only at the 
trial itself. 

 Family Code § 6389 The Family Code is amended to require that a person subject to a protective order 
shall relinquish any firearm in his or her possession within 24, rather than 48, hours of 
being served with the order 

Family Code § 6340 The Family Code is amended to require that a court, when determining whether to 
issue an ex parte injunction, consider whether failure to make the order may 
jeopardize the safety of the petitioner and the children for whom a custody or 
visitation order is sought. 

Family Code § 2603.5 Added to the Family Code to provide that, if there is a dissolution of marriage action 
between two parties and there is a judgment for civil damages for an act of domestic 
violence perpetrated by one spouse against the other, the court may enforce that 
judgment against the abusive spouse’s share of community property. 
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2005  
Family Code § 340.3 
 
Code of Civil Procedure § 
3030 
 
Penal Code §§ 4801, 5075.5, 
13823.93  

The Code of Civil Procedure, the Family Code, and the Penal Code are amended to 
replace references to "battered women's syndrome" with "intimate partner battering." 

Penal Code § 136.2 
 

The Penal Code is amended to provide that an emergency protective order issued 
pursuant to Chapter 2 of Part3 of Division 10 of the Family Code or § 646.91 of the 
Penal Code shall have precedence in enforcement over any other restraining or 
protective order, provided that emergency protective order issued pursuant to Chapter 
2 of Part 3 of Division 10 of the Family Code or § 646.91 of the Penal Code shall 
have precedence in enforcement over any other restraining or protective order, 
provided that: 1) The emergency protective order was issued to protect one or more 
individuals who are already protected persons under another restraining or protective 
order; 2) The same individual is restrained; 3) The provisions in the emergency 
protective order are more restrictive in relation to the restrained person. The statute 
further provides that in those cases in which a defendant is charged with a crime of 
domestic violence, a restraining order or protective order against the defendant shall 
take precedence in enforcement, unless a court issues an emergency protective order 
meeting the above requirements, at which time the emergency protective order takes 
precedence. 

Family Code §§ 6345, 6351  The Family Code is amended to extend the maximum duration of personal conduct, 
stay-away, and residence exclusion orders from three to five years. These orders may 
also be renewed for another five years or permanently. 

Code of Civil Procedure § 
527.8  

The Code of Civil Procedure is amended to provide that: 1) At the request of the 
plaintiff, a copy of the temporary order or injunction with respect to workplace 
violence shall be served on the defendant by any law enforcement officer who is 
present at the scene of reported unlawful violence or a credible threat of violence 
involving the parties to the proceedings. The plaintiff shall provide the officer with an 
endorsed copy of the order and proof of service, which the officer shall complete and 
send to the issuing court. 2) Upon receiving information at the scene of an incident of 
unlawful violence or a credible threat of violence that a protective order has been 
issued under this provision, or that a person who has been taken into custody is the 
subject of an order, if the plaintiff or the protected person cannot produce an endorsed 
copy of the order, a law enforcement officer shall immediately attempt to verify the 
existence of the order. 3) If the law enforcement officer determines that a protective 
order has been issued, but not served, the officer shall immediately notify the 
defendant of the terms of the order and obtain the defendant's address. The law 
enforcement officer shall at that time also enforce the order, but may not arrest or take 
the defendant into custody for acts in violation of the order that were committed prior 
to the verbal notice of the terms and conditions of the order. The law enforcement 
officer's verbal notice of the terms of the order shall constitute service of the order 
and constitutes sufficient notice. The plaintiff shall mail an endorsed copy of the 
order to the defendant's mailing address provided to the law enforcement officer 
within one business day of the reported incident of unlawful violence or a credible 
threat of violence at which a verbal notice of the terms of the order was provided by a 
law enforcement officer. 

Family Code § 6383 The Family Code is amended to provide that a law enforcement officer who has 
determined that an emergency protection order has been issued but not served shall 
immediately notify the respondent of the terms of the order, as well as where a 
written copy of the order can be obtained, and shall also enforce the order at that time. 
The officer's verbal notice shall constitute service of the order. 
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Code of Civil Procedure § 
527.10 
 
Family Code §§ 6252.5, 
6322.7 
 
Penal Code §§ 136.2, 
646.91A 
 
Welfare and Institutions 
Code §§ 213.7, 15657.04 

The Code of Civil Procedure, the Family Code, the Penal Code, and  the Welfare and 
Institutions Code are amended to prohibit parties who are subject to protective orders 
and emergency protective orders from taking any action to obtain the address or 
location of a protected party, his or her family, caretakers or guardian, unless there is 
a good cause not to make that order. 

Penal Code  § 11106 The Penal Code is amended to allow for officers to provide information that was 
reported to the Department of Justice concerning firearms to victims of domestic 
violence under the following conditions: 1) The subject of the report was arraigned 
and is serving time or being prosecuted for a crime of domestic violence against the 
victim or is subject to a temporary, emergency, or final protective order. 2) The 
information is disseminated only to the victim of domestic violence, or person who 
has obtained the emergency protective order, temporary restraining order, or order 
after a hearing. 3) The officer also provides the victim with a "Victims of Domestic 
Violence" card. 

Penal Code § 12028.5 The Penal Code is amended to provide that, before law enforcement may return a 
firearm, the recipient must demonstrate compliance with § 12021.3 of the Penal Code, 
which shows his or her eligibility to possess a firearm. 

2006  
Welfare and Institutions 
Code § 18291 

Amended to revise the definition of domestic violence for purposes of the Domestic 
Violence Shelter-Based Programs Act, a program which funds domestic violence 
shelter from marriage license fees. 

 Penal Code § 262 The Penal Code is amended to remove provisions that required an allegation of 
spousal rape to be reported previously or corroborated by independent evidence in 
order to be prosecuted. 

 Family Code § 6250.3 Amended to require that all protective orders be issued by a judge in response to a 
specific request by law enforcement officer. 

 Family Code § 6389 The Family Code is amended to provide that a person ordered to relinquish a firearm 
pursuant to an order of protection must do so immediately, instead of within 24 hours 
of being served. Additionally, § 6389 provides that a person ordered to relinquish a 
firearm must provide the court with a receipt within 48 hours, instead of 72 hours, 
showing that the firearm was either surrendered to law enforcement authorities or 
sold to a licensed gun dealer. Failure to timely file a receipt now constitutes a 
violation of the protection order. 

Family Code § 6389 The Family Code is further amended to require that application forms for protection 
orders be amended to require the petitioner to describe the number, types, and 
locations of any firearms known by the petitioner to be possessed or controlled by the 
respondent. Additionally, § 6389 recommends that every law enforcement agency in 
the state develop, adopt, and implement written policies and standards for law 
enforcement officers who request immediate relinquishment of firearms. 

Family Code § 6275 The Family Code is added to require a law enforcement officer who responds to a 
situation the officer believes may merit an emergency protection order to inform the 
person that he or she may request the officer to request an emergency protection 
order. The officer must request an emergency protection order if the officer believes 
the person is in immediate and present danger. 

Code of Civil Procedure § 
527.9  

The Code of Civil Procedure is amended, similar to the Family Code, to require a 
person subject to a temporary restraining order to require the person to surrender a 
firearm within 24 hours of being served with the order without regard to whether the 
person is present in court and would require the person to present a surrender receipt 
to the court within 48 hours after receipt of the order. 
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Code of Civil Procedure §§ 
527.6, 527.8  
 
Family Code § 6222 

The Code of Civil Procedure and the Family Code are amended to expand the 
provision that states there is no filing fee for the service of process of certain orders 
and injunctions to include additional protective orders, restraining orders, and 
injunctions. 

Code of Civil Procedure § 
527.8 

The Code of Civil Procedure is further amended to expand the situations in which an 
employer may seek a restraining order or injunction on behalf of any employee, 
including those persons employed at any of the plaintiff’s workplaces, at the 
discretion of the court. 

Penal Code §§ 11162.5, 
11165.9, 11166,11167, 
11167.5, 11170 

Conforms the procedures for authorized reporting of instances of child abuse or 
neglect involving emotional damage to certain existing procedures applicable to 
mandated child abuse reporting. 

Family Code  §§ 1815, 1816  Requires child custody mediators to complete the advanced domestic violence 
training required for child custody evaluation as set forth in rule 5.230 of the 
California Rules of Court. 

Welfare and Institutions 
Code § 18301 

The Welfare and Institutions Code is amended to provide that a county shall not 
require a domestic violence shelter based program to provide any information 
pertaining to the location of the program or any shelter resident, employee, or 
volunteer. Furthermore, a county shall not require a method of data collection or 
recording, or impose any other requirement, that is inconsistent with the Violence 
Against Women Act. 

Civil Code § 1798.79.9 The Civil Code is added to provide that, in the course of awarding grants it is 
unlawful for any person or entity to request or require that a victim service provider 
provide personally identifying information regarding any of the persons to whom it is 
providing services, has provided services, or has or is considering providing services. 
Additionally, in the course of awarding grants, it is unlawful for a person or entity to 
use any computer software, program, protocol, or other system that requires the 
disclosure of the above personally identifying information. 

Welfare & Institutions Code 
§ 18293 

The Welfare and Institutions Code is amended to provide that domestic violence 
shelters receiving funding through the Domestic Violence Shelter-Based Programs 
Act must, to the extent possible, provide services to persons with physical disabilities 
who are victims of domestic violence. 

2007  
Evidence Code § 1037.1 The Evidence Code is amended to revise the definition of “domestic violence 

counselor” to include a person who is employed by a domestic violence service 
organization. This section also adds, as a new subsection, the definition of “domestic 
violence victim service organization,” which is defined as a nongovernmental 
organization or entity that provides shelter, programs, or services to victims of 
domestic violence and their children, including domestic violence shelter-based 
programs and other programs whose primary mission is to provide services to victims 
of domestic violence whether or not that program exists in an agency that provides 
additional services. 

Evidence Code § 1037.2 The Evidence Code is amended to clarify the type of information considered a 
“confidential communication” between victim and counselor. 

Evidence Code § 1037.4 The Evidence Code is amended to revise the definition of “holder of privilege” to 
include both victim and guardian or conservator when the victim has a guardian or 
conservator, unless the guardian or conservator is accused of perpetrating domestic 
violence against the victim. 

Evidence Code § 1037.5 The Evidence Code is amended to allow a victim of domestic violence to refuse and 
prevent disclosure of a confidential communication between the victim and domestic 
violence counselor in certain proceedings. 

Penal Code § 679.05 The Penal Code is amended to clarify who qualifies as a “domestic violence 
advocate,” and adds the requirement that an advocate shall advise the victim as to 
limitations on the confidentiality of communications between advocate and victim. 
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Penal Code §§ 273.5 and 
646.9 

Requires sentencing courts in felony DV cases and stalking cases to consider issuing 
a protective order, which may be valid for up to 10 years. Specifies that in cases 
involving a conviction for felony DV or stalking, a protective order may be issued 
regardless of the particular disposition of the case. 

Penal Code §§ 3058.65, 
3058.8 
 
Welfare & Institutions Code 
§§ 6608, 6609.1 

Increases from 45 days to 60 days the notice that must be provided to specified 
persons before the release of a parolee convicted of certain crimes against minors or 
an act of domestic violence. 

2008  
Code of Civil Procedure § 
1219  

The Code of Civil Procedure is amended to prohibit courts from imprisoning a 
domestic violence victim who is found in contempt for refusing to testify. 

Penal Code § 136.2 The Penal Code is amended to allow the court to consider the underlying nature of the 
offense charged and the criminal history information provided to the court in any case 
where a complaint, information, or indictment charging a crime of domestic violence 
was filed. 

Penal Code § 273.75 The Penal Code is amended to require district attorneys or prosecutors to present to 
the court, when determining whether good cause exists to issue an ex parte protective 
order, information about the defendant’s history, including prior domestic violence 
convictions, other forms of violence or weapons offenses, and any current protective 
or restraining order issued by any civil or criminal court. 

Family Code § 6320.5 Added to the Family Code and requires courts to include the reasons for denying a 
petition for an ex parte order; to give the petitioner the right to a hearing on the 
earliest possible date that the business of the court permits when a petition for an ex 
parte order is denied; and to give the petitioner the option of waiving his or her right 
to the hearing. 

Penal Code § 1462.7 Added to the Penal Code to impose a fee of not more than $250 for every fine, 
penalty, or forfeiture imposed and collected by the courts for a domestic violence 
crime. This money will fund domestic violence prevention programs that focus on 
assisting immigrants, refugees, or persons who live in a rural community. 

Civil Code of Procedure §§ 
1946.7 and 1161 

Allows a victim of DV, stalking, or sexual assault to terminate a lease and vacate a 
rental unit if he or she provides the landlord with a protective order or a copy of a 
report to law enforcement protecting the tenant or household member or alleging that 
he or she is a victim of DV, sexual assault, or stalking. 

2009  
Penal Code §§ 13823.15, 
13823.16 
 
Health & Safety Code §§ 
124250, 124251 

The Penal Code and the Health and Safety Code are amended to delete the gendered 
term female preceding intimate partner. 

Penal Code § 853.6  Amended to prohibit law enforcement from releasing an alleged domestic violence 
perpetrator until the perpetrator has gone before a judge and bail has been set or the 
perpetrator has been sentenced. 

Penal Code §§ 1335, 1337, 
1341 

The Penal Code is amended to establish a procedure for videotaped pre-trial 
testimony of certain witnesses in cases involving domestic violence. This procedure is 
available where there is evidence that the defendant, or someone acting on behalf of 
the defendant, attempted to dissuade the victim or a material witness from 
cooperating with the prosecution at trial. 

Penal Code § 836 The Penal Code is amended to replace the term primary aggressor with the term 
dominant aggressor in the mutual protective order language. 
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Penal Code § 1524  The Penal Code is amended to authorize courts to issue search warrants for firearms 
against persons subject to firearms prohibitions pursuant to a protective order. The 
Penal Code is further amended to authorize courts to issue searches for firearms and 
other deadly weapons at the scene of a domestic violence incident and at the 
perpetrator’s residence. 

Penal Code § 13823.17 The Penal Code is amended to change annual grant funding requirements for 
programs serving the gay, lesbian, bisexual, and transgender community such that: 1) 
Recipients can include domestic violence intervention services, education, and 
prevention, including batterer intervention programs. 2) Recipients must provide 10 
percent matching funds unless otherwise permitted; and 3) Certain volunteers and 
staff must meet the statutory definition of domestic violence counselor. 

2010  
Evidence Code § 240 Amended to provide that, until January 1, 2016, the court may admit evidence of a 

statement from an absent witness when the testimony is offered against a party who 
has engaged or aided in wrongdoing that was intended to, and did, result in the 
witness being unavailable to testify. 

Penal Code §§ 1269c, 
1270.1 

Provides that a judge or magistrate may, with respect to a bailable offense or a 
misdemeanor offense of violating a domestic violence order, increase bail to an 
amount exceeding that set forth in the bail schedule without a hearing, provided that a 
sworn peace officer declares under penalty of perjury facts and circumstances to 
support his or her belief that the scheduled bail is insufficient to ensure the 
defendant’s appearance or the protection of a domestic violence victim. Clarifies that 
an application may be made to a judge or magistrate for the defendant’s release on 
bail in an amount less than that set forth in the schedule of bail or for release on his or 
her own recognizance, unless the offense is one of the offenses listed in Penal Code 
section 1270.1, which require a hearing in open court before bail is reduced or the 
defendant is released on his or her own recognizance. 

Family Code § 4007.5 Provides that from July 1, 2011, to July 1, 2015, the obligation of a person to pay 
child support under an order being enforced by a local child support agency is 
suspended for the period of time in which the obligor is incarcerated or involuntarily 
institutionalized if the period of incarceration is more than 90 days. Creates 
exceptions to this suspension if the incarceration is for domestic violence, an offense 
against the obliged or supported child, or a result of failure to pay support. Requires 
the court to notify the parties of this suspension at the time the order is issued. 
Requires the Judicial Council to adopt the forms necessary to implement these 
provisions by July 1, 2011. Also provides that, upon the release of the obligor, the 
obligation to pay child support immediately resumes in the amount specified in the 
child support order prior to the suspension of that obligation. 

Family Code § 6340 Amended to specify that if the court includes provisions related to custody, visitation, 
or support in a protection order, those provisions survive the termination of the 
protection order. 

Code of Civil Procedure §§ 
527.6, 527.8, 527.85 

The amendments include: 1) Allowing minors, 12 years old and older, to appear in 
court to petition for or oppose a protection order. Minors must be accompanied by a 
guardian ad litem (§ 527.6). 2) Allowing courts to re-issue protection orders when 
service has not happened within the statutory time frame (§ 527.6). 3) Requiring that 
respondents to protection orders relinquish firearms (§ 527.6). 4) Requiring the 
Judicial Council to develop forms and instructions related to filing and service of 
protection orders (§ 527.6). (5) Clarifying that petitioners should not be charged fees 
for the • service of protection orders (§ 527.6). 6) Extending the duration of a 
temporary protection order to 21 days (§§ 527.6, 527.8, and 527.85). 7) Specifying 
that if a final protection order does not include an expiration date, the order will 
expire three years after issuance (§§ 527.6, 527.8, and 527.85). 8) Allowing courts to 
transmit protection orders to law enforcement so that law enforcement may enter the 
orders into the California Law Enforcement Telecommunications system (§§ 527.6, 
527.8, and 527.85). 
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Code of Civil Procedure § 
527.10 

Amended to prohibit a respondent to a workplace violence protection order from 
knowing the address or location of persons protected by the order. 

Unemployment Insurance 
Code § 1030 

Unemployment Insurance Code is amended to expand the eligibility for 
unemployment compensation to an individual who has left his or her place of 
employment because of domestic violence. 

Code of Civil Procedure  §§ 
1161.3, 1941.5, 1941.6  

Enacted to prohibit landlords from terminating or failing to renew a lease based on 
the tenant’s status as a victim of domestic violence. 

Family Code § 6228 The Family Code is amended to allow a victim’s representative to access domestic 
violence incident reports in cases where the victim is not deceased. A living victim’s 
representative may include an attorney, members of the victim’s immediate family, 
and a guardian of the victim. 

2011  
Code of Civil Procedure §§ 
527.6, 527.8, 527.85 
 
Family Code § 6345 
 
Welfare & Institutions Code 
§§ 213.5, 15657.03 

Provides that any proceeding to terminate or modify a protective order prior to its 
expiration requires notice to the protected person by personal service or by other 
means as authorized by the court, and requires the court to continue the proceeding if 
notice has not been accomplished prior to the hearing. Authorizes the protected 
person to waive such service if she or he is present in court and does not challenge the 
sufficiency of the notice. 

2012  
Penal Code § 1473.5 Makes the provisions for a writ of habeas corpus based on intimate partner battering 

operative indefinitely. Requires a finding that competent and substantial expert 
testimony relating to intimate partner battering and its effects was not presented to the 
trier of fact at the trial court proceedings and is of such substance that, had it been 
presented, there is a reasonable probability, sufficient to undermine confidence in the 
judgment of conviction or sentence, that the result of the proceedings would have 
been different. 

Penal Code § 1203.097 Makes any act or omission relating to the approval of the batterers’ treatment 
programs a discretionary act. 

Penal Code § 4801 Requires the Board of Parole Hearings, when reviewing a prisoner’s suitability for 
parole, to give great weight to, rather than simply consider, any information or 
evidence that at the time of the commission of the crime, the prisoner had experienced 
intimate partner battering (IPB). Further provides that the board cannot use the 
prisoner’s bringing of such IPB evidence to support a finding that the prisoner lacks 
insight into his or her role in the crime.  

Code of Civil Procedure § 
1219 

Authorizes the court to refer a victim of a domestic violence crime to a domestic 
violence counselor, as defined, before finding the victim in contempt of court for 
refusing to testify. Provides that any communications between the victim and the 
counselor remains confidential 

Penal Code § 1387 Provides that an order terminating an action for sexual assault or domestic violence 
does not bar further prosecution for that offense if the termination resulted from the 
complaining witness being found in contempt for refusing to testify within six months 
of the original dismissal of the action. This provision can be invoked only once in 
each action.  

Penal Code § 1203.097 Increases the minimum payment by a person who is granted probation for a domestic 
violence crime from $400 to $500. Provides that if the court finds that the defendant 
lacks the ability to pay, the court must state on the record the reason for reducing or 
waiving the fee.  
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Government Code §§ 
6205.5, 6206, 6206.5, 
6206.7, 6207, 6215.1, 
6215.2, 6215.3, 6215.4, 
6215.5 

Revises provisions concerning the Secretary of State’s (SOS) “Safe at Home” 
confidential home address program to: (1) require that participants reside in 
California and authorize the SOS to not renew certification for a participant who no 
longer resides in California; (2) require applicants for the program to provide 
information about their minor children and the other parent of the minor children, as 
well as copies of any court orders pertaining to the minor children, with their 
application; (3) provide clear authority for a minor to renew his or her certification 
upon reaching majority; (3) allow (rather than require) the SOS to decline to receive 
packages on behalf of a participant. 

Family Code §§ 6306, 6389 
 
Penal Code §18250 

Modifies existing statutory requirements for firearms relinquishment in cases in 
which a Domestic Violence Prevention Act (DVPA) protective order has been 
issued to (1) require courts performing other required criminal history searches on the 
party to be restrained by the order to also search whether the restrained person has a 
registered firearm; (2) require law enforcement officers who serve DVPA orders on a 
restrained party to request that that person surrender his or her firearm when the order 
indicates that the party might have a gun; (3) require the restrained party to file a copy 
of the form filed with the court documenting the surrender of the firearm with the law 
enforcement agency that served the order and (4) require a peace officer serving a 
DVPA order to take temporary custody of any firearm in plain sight or discovered as 
a result of a lawful search as necessary to protect the peace officer or other person 
present. The requirement to perform the registered firearms check is subject to the 
same contingency language that applies to the current law requirement to perform 
criminal history checks on persons to be restrained, and it therefore only applicable if 
there is funding appropriated in the Budget Act for this task, or in those courts 
certified by the Judicial Council as having sufficient resources available to perform 
the searches. 

Family Code § FAM 3200.5 Establishes a statutory framework for the provisions of the Judicial Council’s 
standards for supervised visitation providers. Provides that a court ordering 
supervised visitation for a case where it has found domestic violence or child abuse or 
neglect must consider whether to order a professional or nonprofessional provider 
based on the best interest of the child. Sets some provisions of existing standard 5.20 
of the California Standards of Judicial Administration into statute and makes them 
mandatory but grants the court discretion not to apply those provisions if it so orders 
or the parties stipulate. Requires professional providers to receive at least 24 hours of 
training on a wide array of topics and to complete a declaration or Judicial Council 
form attesting that they meet the requirements for serving as a provider. Will require 
the Judicial Council to revise the existing standard consistent with the new statutory 
provisions. 

Penal Code § 136.2 The Penal Code is amended to authorize a court, with jurisdiction over a criminal 
matter, to order electronic monitoring of the defendant when issuing a protective or 
restraining order to prevent harm, intimidation, or dissuasion of a victim or witness. 
Such monitoring can occur only if the local government adopts a policy to authorize 
electronic monitoring and to specify the agency with jurisdiction. The policy must be 
adopted with the concurrence of the county sheriff or the chief probation officer with 
jurisdiction. The defendant is required to pay for the monitoring; however, if the court 
finds the defendant is unable to pay, the court can order the local government to pay 
the costs. The duration of electronic monitoring is limited to one year. 

Penal Code §§ 243, 836 The Penal Code is amended to exclude peace officers from the requirement that the 
officer inform a victim of his or her right to make a citizen’s arrest where the peace 
officer makes an arrest for battery against a spouse, a person with whom the 
defendant is cohabitating, a person who is the parent of the defendant’s child, former 
spouse, fiancé, fiancée, or a person with whom the defendant has, or has previously 
had, a dating or engagement relationship. 
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Penal Code §11106 The Attorney General is required to maintain a firearms registry. This section allows 
police officers to disseminate information contained in the registry if certain 
conditions are met, including: 1) the subject of the registry is the subject of an 
emergency protective order, a temporary restraining order, or an order, after a 
hearing, which is in effect and was issued by a family court under the Domestic 
Violence Protection Act; 2) the information is disseminated only to the victim of the 
crime or to the person who obtained the emergency protective order, temporary 
restraining order, or order after a hearing; and 3) the officer immediately provides the 
victim with a “Victims of Domestic Violence” card when the information authorized 
by this section is disseminated. 

Family Code § 3134.5 The Family Code is amended to allow courts to include, within the protective custody 
warrant to secure the recovery of an unlawfully detained or concealed child, an order 
to freeze the California assets of the party alleged to be in possession of the child. 

Family Code § 4324.5 Prohibits and requires certain awards, in a dissolution of marriage proceeding, to a 
spouse convicted of a violent sexual felony against the other spouse. The court is 
prohibited from awarding spousal support to the convicted spouse; the court must 
order that the community assets pay for the termination or modification, the court 
must deny the motion or continue the hearing until the protected party can be notified. 
The court may, upon a showing of good cause, specify another method for service of 
process. 

Family Code § 6306  Amended to require courts to ensure that a search is or has been conducted to 
determine if the subject of a proposed protective order has a registered firearm prior 
to a hearing on the issuance or denial of the order. 

Civil Code §1946.7 
 
Code of Civil Procedure 
1161.3 

Amended to include protective orders among the documents victims of domestic 
violence may use to provide a landlord with notice to terminate a tenancy. 

Education Code § 68122  Exempts students who are victims of trafficking, domestic violence, or other serious 
crimes and who have been granted a specified status under federal law from paying 
nonresident tuition at the California State University and the California Community 
Colleges. 

Education Code § 69504.5 To allow students who are victims of trafficking, domestic violence, or other serious 
crimes and who have been granted a specified status under federal law to apply for 
and participate in all student financial aid programs and scholarships administered by 
a public postsecondary educational institution or the State of California. 

Education Code § 76301  To require community college districts to waive the fees of a student who is a victim 
of trafficking, domestic violence, or other serious crimes and who has been granted a 
specified status under federal law. 

2013  

Welfare & Institutions Code 
§ 18305 
 
Penal Code § 1203.97 
 

Among other things, specifies that the $500 payment required by every person 
granted probation in domestic violence cases is a fee, not a fine, and cannot be 
reduced for time served. Clarifies the distribution of the $500 fees: two-thirds to 
county domestic violence program funds and one third to the State Domestic 
Violence Restraining Order Reimbursement Fund and the state Domestic Violence 
Training and Education Fund  

Family Code § 6320 Effective July 1, 2014, adds false personation and credible impersonation, as defined, 
to the list of activities for which a protective order may be issued under the Domestic 
Violence Prevention Act.  

*Data compiled by author and taken directly from the Judicial Council of California’s Court News: Legislative 
Summary (1999-2013) and the National Council of Juvenile and Family Court Judges Family Violence Legislative 
Update (1995 - 2012). Available at http://www.courts.ca.gov/4121.htm#legsummaries and 
http://www.ncjfcj.org/resource-library/publications/family-violence-legislative-updates respectively. 
 

 



	  




