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I. Basic Broadband Background
A. What is Broadband?

The term “broadband” refers to Internet access that is high speed
and provides a connection that does not turn off when it is not being
used so that users do not have to reestablish a connection each time they
access the Internet.! Under the Farm Bill, “broadband service” is de-
fined as “any technology identified by the Secretary [of Agriculture] as
having the capacity to transmit data to enable a subscriber to the service
to originate and receive high-quality voice, data, graphics, and video.”
Broadband connection, when utilized effectively, has the power to stim-
ulate economic development, provide remote educational opportunities,
and increase public health and safety. Broadband internet and the tools
necessary to access it are critical for economic development, educational
and job opportunities, and public health and safety for tribal nations and
Native Americans living in both urban and rural areas across America.?
Broadband connection comes in multiple forms, and can be wireless like
a cell phone, or wired like an ethernet cord that plugs into a desktop
computer. A material called fiber-optic cable offers the best broadband
connection today (fiber), but fiber is very expensive to purchase and in-
stall. Therefore, rural areas need alternative connections to reach homes
and businesses, covering what is called the “last mile.” Connecting the
“last mile” is the primary focus of this Comment.

' U.S. Gov’'T AcCOUNTABILITY OFF., GAO-18-630, BROADBAND INTERNET: FCC’s DATA
OVERSTATE AccEsS ON TriBAL LaNDs 7 (2018), http://www.gao.gov/products/ GAO-18-
630 [hereinafter GAO-18-30].

2 7US.C.§950bb (b)(1).

' GAO-18-630, supra note 1 at 7.
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B. Relevant Types of Broadband4

1. Fiber

Fiber optic technology converts data to light before sending
the light through hair-fine glass fibers. The fibers can be buried in the
ground or run along a telephone wire. Fiber is much faster than DSL
or cable modem data transmission speeds (which use copper telephone
cables), typically by tens or even hundreds of Mbps (megabits per sec-
ond). Speeds can vary depending on how near a service provider is and
the amount of bandwidth used. Many fiber broadband providers also
simultaneously deliver voice and video services. Often, to save money on
grant-funded fiber projects, fiber cables are laid to connect schools and
hospitals, then either a wireless connection or copper lines travel the rest
of the way to homes in the community, if the community is allowed to
access it (more on this later). In metropolitan areas, fiber may go right up
to homes. In a perfect world, there would be fiber running to every home
in every tribal community in America. But, as previously stated, fiber is
expensive to lay, especially if it must reach all the way out to many homes
that are “off grid,” and not necessarily grouped into tight neighborhoods.

2. Cable

Cable broadband is provided by television cable providers using the
same infrastructure as cable television, coaxial cables. Cable broadband
is not always as fast as DSL and can vary inconveniently in reliability
and speed. Itis also not an option where the cable infrastructure has not
already been laid.

3. Digital Subscriber Line (DSL)

DSL transmits data to homes and businesses over traditional cop-
per telephone lines. DSL-based broadband provides transmission speeds
ranging from several hundred thousand (Kbps) to millions of bits per
second (Mbps). DSL service speed and availability may depend on the
distance from a home or business to the closest telephone company
facility. This means that it is probably not a good option for tribal com-
munities or homes located in remote areas, far away from a telephone
company facility.

4. Wireless

Wireless broadband provides Internet using a radio link between
the customer’s location and the service provider’s facility. It is better for
remote or sparsely populated areas where DSL, fiber, or cable service
would be costly to provide. Speeds are generally comparable to DSL.
Wireless broadband sometimes requires a direct line-of-sight between
the wireless transmitter and receiver for fixed (not mobile) connections

4 Types of Broadband Connections, FED. Comms. CoMM'N, http://www.fcc.gov/gener-

al/types-broadband-connections (last visited July 7,2019).
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and can also struggle getting through adobe walls and foliage, depending
on the spectrum channel on which it is traveling. These services have
been offered using both licensed spectrum and unlicensed devices (more
on spectrum later).

5. Satellite

Satellites can provide necessary links for broadband, just as they
can provide phone and television service. Satellite broadband is a form
of wireless broadband that can be useful for serving remote or sparsely
populated areas, making it a good possibility for tribes in rural areas. Sat-
ellite broadband speeds depend on several factors including the provider,
the service package purchased, the consumer’s line of sight to the orbit-
ing satellite, and the weather. One downside of satellite service is that it
can be disrupted in extreme weather conditions, so it may not be a good
option for tribes in areas with lots of inclement weather and cloud cover-
age. A consumer can generally expect to receive (download) at a speed
of about 500 Kbps and send (upload) at a speed of about 80 Kbps. In the
past, satellite speeds have been slower than DSL and cable. But more re-
cently, some of the world’s wealthiest people have poured a small fortune
into satellite technology.” Specifically, the funding has developed the
newest LEO (low earth orbiting) satellites, which orbit anywhere from
500 to 2,000 kilometers over the Earth’s surface. Successful deployment
of a network of LEO satellites could offer faster and more affordable
Internet access in rural, tribal areas as soon as 2021. Unfortunately, that
does not help Native Nations today.

C.  Other Definitions and Abbreviations

1. Tribe

Throughout this Comment, I will be referring to a “tribe” as one of
the 574 tribes® that have been recognized by the United States’ federal
government, as this status is required to be eligible for many of the pro-
grams discussed. However, it is important to acknowledge that there are
many state-recognized tribes, and tribes that are seeking “official” (fed-
eral) recognition whose citizens would similarly benefit from broadband
internet service.’

2. Bandwidth

Generally speaking, bandwidth is the maximum rate at which you
can download data (YouTube videos, IndianZ articles, Supreme Court

> Greg Ritchie & Thomas Seal, Why Low-Earth Orbit Satellites Are the New Space
Race, WasHINGTON Post (July 10, 2020), http://www.washingtonpost.com/business/
why-low-earth-orbit-satellites-are-the-new-space-race/2020/07/10/51ef1{f8-c2bb-
11ea-8908-68a2b9eae9e(_story.html.

¢ Frequently Asked Questions, BUR. OF INDIAN AFF, http://www.bia.gov/about-us
(last visited August 30, 2020).

7 Idat27
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opinions, memes, etc.) from the Internet to your computer.® It helps
to think about bandwidth like a water hose. If you needed to fill up a
100-gallon tank to take out to Cheii’s (grandpa’s) house in Monument
Valley and your garden hose puts out only 5 gallons of water per minute,
you’ll be waiting 20 minutes to fill the tank. But if you call your cousin
who is a firefighter for the Tuba City fire department and she uses a hose
that puts out a gallon of water every second, the tank will be filled in less
than two minutes. In this example, bandwidth is like the size of the hose.
The larger it is, the more data you can download and/or upload.

3. Mbps

Megabits per second are the unit of measurement of bandwidth.’
Video streaming generally takes up the most bandwidth, and households
expecting that multiple people will be using the Internet at once need
more bandwidth. Netflix recommends a connection of 3 Mbps for one
standard-quality stream and 5 Mbps for a high-definition stream. Two
simultaneous high-definition quality streams would need about 10 Mbps,
and so on.

4. Spectrum

The electromagnetic spectrum (spectrum) refers to the invisible and
nontangible radio frequencies over which we transmit data.'” In short,
spectrum is a river in the sky. It is an essential part of wireless Internet.
Think of spectrum like the road or highway that your Khan Academy©
teachers travel on to get from your service provider’s location to your
living room (such as when you start a lesson on your smart TV or laptop).
If you only have a small dirt road leading to your neighborhood, and all
of your neighbors are also summoning from the Internet their teachers,
tutors, doctors, therapists, and favorite entertainers, the traffic on the road
is going to get jammed. More spectrum means more lanes, allowing traf-
fic to flow freely from the Internet provider to your house. Also, the road
must extend all the way from the highway to your house, or else your
teachers will not be able to make it to your living room.

Spectrum is measured in gigahertz (GHz) and is another piece
of the broadband puzzle which, when complete, allows a user to at-
tend school online, stream, download and upload videos, participate in
social media, read articles, utilize telehealth, etc. Spectrum’s range of
frequencies is fixed and limited by the physics of the universe,'! meaning
that there is only so much spectrum available to use at any given time.
While spectrum ranges and capabilities are vast, including low- (under 3

8 Stephen Layton, How to Decide What Internet Speed You Need, NERDWALLET (Jan.
11, 2017), http://www.nerdwallet.com/blog/utilities/how-to-decide-what-internet-
speed-you-need.

° Id.

10° Riley Davis, What is Spectrum? A Brief Explainer, CTIA (June 5, 2018), http://
www.ctia.org/news/what-is-spectrum-a-brief-explainer.

1 Id.


https://help.netflix.com/en/node/306
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GHz), mid- ( 3-24 GHz), and high-band spectrum (above 24 GHz), this
Comment will discuss mostly low-band spectrum, which travels longer
distances with minimal signal interruption, making it ideal for rural areas.
Most wireless networks today are built on low-band spectrum.!?

II. Introduction

Residents of tribal lands have lower levels of broadband access
relative to the U.S. population.”® As of December 2016, 7.7 percent of
all Americans lack access to fixed broadband services,"* and 80 percent
of those unconnected citizens live in rural communities.”” This amounts
to more than 24 million Americans lacking broadband services, which is
more people than live in the States of New York or Florida.!¢ Still, tribal
communities are disproportionately impacted: 35.4 percent of Americans
residing on tribal lands lack access to fixed broadband services, depriving
these citizens of a wealth of opportunities and possibilities. The FCC has
reported that the lack of service in tribal lands presents impediments to
the efforts of tribal nations related to self-governance, economic oppot-
tunity, education, public safety, and cultural preservation.” Further, early
in 2020, America was hit with the Coronavirus pandemic, which dispro-
portionately affected tribal communities.”® Tribal leaders closed borders
and released stay-at-home orders, making broadband internet access im-
perative for the education, health, and financial success of tribal citizens
at home. Congress has tasked the FCC with orchestrating the effective
and efficient deployment of advanced telecommunications throughout
America, including rural areas and tribal lands."” This Comment looks at
the legislative history and funding opportunities for broadband service
deployment on rural tribal lands, and proposes progressive solutions to
the expansion of broadband service (which is considered a basic utility
service) to rural tribal areas for the benefit of economic development.
This economic development then extends to the success of a communi-
ty’s healthcare and education services.

Davis, supra note 10.

3 GAO-18-630, supra note 1.

4 Id.

5 Fep. Comms. CoMM'N, 2018 BROADBAND DEPLOYMENT REPORT (Feb. 2,2019), http://
www.fcc.gov/reports-research/reports/broadband-progress-reports/2018-broad-
band-deployment-report.

16 Tn re Improving Comms. Servs. for Native Nations, 26 FCC Rcd 2672,73 (2011).

7 Id.

18 Hollie Silverman, Konstantin Toropin, & Sara Sidner, Navajo Nation Surpasses
New York State for the Highest Covid-19 Infection Rate in the U.S., CNN (May 18,
2020), http://www.cnn.com/2020/05/18/us/navajo-nation-infection-rate-trnd/index.
html.

1 47 US.C. § 1302(a). Advanced telecommunications capability enables users to
originate and receive high-quality voice, data, graphics, and video telecommunications
using any technology.
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At this moment there are 574 federally recognized tribes in Amer-
ica,” and each tribe has its own unique set of challenges in deciding how
to develop its economy with the available tools. Each tribe is situated
uniquely with respect to location (the bottom of the Grand Canyon,
between mountain ranges, surrounded by forest lands, etc.), size, popu-
lation, and ownership status of land (whether the tribe’s land is held in
trust, owned by the tribe or by individuals, etc.). The size of a tribe’s land
base in the eyes of the Federal Government can range anywhere from
about a square acre to more than 24,000 square miles (about the size of
West Virginia).?! Further, some tribes do not have federally recognized
reservations of land, but nonetheless have an interest in connecting their
members to broadband, especially if the nucleus of the community is lo-
cated in a rural area where broadband service is not currently accessible.
Today it is undeniable that a broadband internet connection is a key fac-
tor in spurring economic growth for tribes, tribal entities, and individual
tribal citizens.

Broadband access allows individual tribal citizens to work from
home more effectively, which is vital for persons on tribal lands who
experience higher unemployment than any other racial group.?> Of
course, tribal citizens are not just members of a racial group, but hold
a political status as well.? The unemployment rate for Native Ameri-
cans approaches 80 percent or higher on some reservations,* and there
is ample opportunity for e-commerce in these remote regions. A broad-
band connection supports advanced healthcare and security systems, and
can catalyze longterm social investments in the form of better-connected
schools, libraries, and homes.”® Broadband networks improve the pro-
ductivity, efficiency, and communication of businesses already located on
tribal lands, and helps tribal communities attract new outside businesses
that may be looking to expand into tribal areas. Broadband access and
sovereignty over spectrum can help to create millions (or billions) of dol-
lars in revenue that can be reinvested into local economies.?® This income
could provide many Native Nations with the ability to cultivate healthy
and stable communities where tribal citizens are happy to live and where
students are proud to return to after earning their degrees or learning a
trade outside of their home tribal community.

Though many obstacles stand in the way of tribes attempting to
expand broadband access, there are also many success stories indicating

2 Frequently Asked Questions, supra note 6.

2L GAO-18-630, supra note 1 at 5.

2 U.S. Comm’N oN C.R., BROKEN ProMISES: CONTINUING FEDERAL FUNDING SHORT-
FALL FOR NATIVE AMERICANS 8 (2018).

2 Morton v. Mancari, 417 U.S. 535 (1974).

2 U.S. Comm'~ oN C.R., supra note 22.

% Municipal Networks and Economic Development, INST. FOR LocAL SELF RELIANCE,
http://muninetworks.org/content/municipal-networks-and-economic-development
(last visited Feb. 5,2019).

% Id.
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these challenges may be overcome. Congress must pass bills that make
it easier for tribes to tap into the myriad benefits of broadband access.
Likewise, tribal leaders should place broadband access at the forefront of
conversations about healthcare, education, and economic development.
This Comment explores how broadband programs are currently working
for rural tribal lands and proposes solutions that will expand broadband
service to rural, tribal areas for the benefit of economic development, as
well as healthcare, education, and more.

III. Roadmap

This Comment gives a brief summary of the federal legislation
leading up to what constitutes the laws and programs regulating and sup-
posedly implementing broadband in rural, tribal areas. It explains the
roles of the FCC and other federal agencies, as well as service providers
in building broadband infrastructure, distributing hardware, and offering
service to rural tribal communities. It then turns to the evaluation of
a few common obstacles that stand in the way of a tribal community’s
connection. Finally, potential solutions to these obstacles are provided.
The obstacles identified here perpetuate the “digital divide,” which refers
to the fact that lacking internet access creates a virtual Grand Canyon
between unconnected communities and the knowledge and progress that
connected communities enjoy. Thankfully, tribes have found many ways
to connect their citizens across Turtle Island, even at the bottom of the
Grand Canyon.

IV. Current Broadband Legislation

A. Legislative History of Broadband

Until 1996, the Communications Act of 1934 (1934 Act) was the
statutory framework for U.S. communications policy, governing telecom-
munications and broadcasting.”’ The FCC was born from the 1934 Act.
Its intended purpose was to implement and administer economic regula-
tion of the interstate activities of telephone companies.?® Today, the FCC
serves the public in the areas of broadband access, fair competition, radio
frequency use, media responsibility, public safety, and homeland securi-
ty. The 1934 Act also codified the modern concept of universal service,
eventually leading to the implementation of the Universal Service Fund
(USF) and E-Rate, which provides discounts of up to 90 percent on com-
munications services, and provides funding to schools and libraries in
low-income areas, allowing for affordable internet and telecommunica-
tions connections, respectively.** The FCC set the short-term goal during

27 47 US.C.§ 151 et seq.

3 Id.

2 What We Do, FEp. Comms. ComM N, http://www.fcc.gov/about-fec/what-we-do (last
visited Mar. 3,2019).

3 Communications Act of 1934,47 U.S.C. § 307(a) (1982 and Supp. V 1987).


https://en.wikipedia.org/wiki/Communications_Act_of_1934
https://en.wikipedia.org/wiki/Broadband
https://en.wikipedia.org/wiki/Competition
https://en.wikipedia.org/wiki/Radio_frequency
https://en.wikipedia.org/wiki/Radio_frequency
https://en.wikipedia.org/wiki/Media_(communication)
https://en.wikipedia.org/wiki/Public_safety
https://en.wikipedia.org/wiki/Homeland_security
https://en.wikipedia.org/wiki/Homeland_security
https://en.wikipedia.org/wiki/Universal_service
https://en.wikipedia.org/wiki/Universal_Service_Fund
https://en.wikipedia.org/wiki/E-rate
https://en.wikipedia.org/wiki/Title_47_of_the_United_States_Code
https://www.law.cornell.edu/uscode/text/47/151
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a 2014 program update to reach 100 megabits (Mbps) per second, the
bandwidth threshold that allows for basic Web-based classroom activities
such as watching YouTube videos.®® However, there is speculation that
the current administration will curtail the E-Rate program, negatively
impacting the schools and students it currently serves.*

The Telecommunications Act of 1996 (1996 Act) overhauled tele-
communications law.>* For the first time, the Internet was included in
broadcasting and spectrum allotment alongside radio, telephone, and
television.* The Telecommunications Act of 1996 claims to ensure that
all Americans, regardless of where they live, will have access to commu-
nication services at reasonable rates.* This resulted in the creation of
various programs by the FCC, including the USF, to accomplish the goal
of providing communication services to rural and tribal areas.** Today,
the FCC provides universal service support through the USF, which in-
cludes four mechanisms:*’

e High Cost Support Mechanism provides support to certain
qualifying telephone companies that serve high cost areas (also
known as rural areas), thereby making phone service affordable
for the residents of these regions.

e Low Income Support Mechanism (also known as Lifeline,
administered through the Universal Service Administrative
Company (USAC)*) assists low-income customers by helping to
pay for monthly telephone bills by collecting a sort of tax from
telecommunications companies.

e Rural Health Care Support Mechanism allows rural health-
care providers to pay rates for telecommunications services
similar to those of their urban counterparts, making telehealth
services affordable.

e Schools and Libraries Support Mechanism, popularly known as
the “E-Rate,” provides telecommunication services (e.g. local
and long-distance calling, high-speed lines), Internet access, and
internal connections (the equipment to deliver these services) to
eligible schools and libraries.

3t Laura Fay, First, the FCC Targeted ‘Net Neutrality.” Could the E-rate Program, and
Subsidized School Internet, Be Next?, THE 74, (Nov. 27,2017), http://www.the74million.
org/first-the-fcc-targeted-net-neutrality-could-the-e-rate-program-and-subsidized-
school-internet-be-next.

2 1d.

3 Telecommunications Act of 1996, 1996 Enacted S. 652,104 Enacted S. 652,110 Stat.
56 (1996).

3 Id. atTitle 3, § 301.

5 Id.

36 Universal Service Fund, FEp. Comms. ComM’N, http://www.fcc.gov/general/univer-
sal-service-fund (last visited Mar. 27,2019).

1.

3 Lifeline Program for Low-Income Consumers, FED. Comms. CoMM'N, http://www.
fcc.gov/general/lifeline-program-low-income-consumers (last visited May 25, 2020).


https://en.wikipedia.org/wiki/Internet
http://www.fcc.gov/general/lifeline-program-low-income-consumers
http://www.fcc.gov/general/lifeline-program-low-income-consumers

102 - IPJLCR 2020:93

By statute, every telecommunications carrier providing interstate
telecommunications services—including Lifeline providers—must con-
tribute to USF unless exempted by the FCC* Carriers usually pass on
the cost of USF fees as a separate line item to their customers’ phone
bills.* The USAC is a private not-for-profit corporation designated by
the FCC to administer universal service programs.* It is the entity that
pays Lifeline providers (which are usually the “middlemen” between the
consumer and big companies like Sprint® or AT&T®) a subsidy from
the USF to offset forgone revenues for each subscriber in the program.*
Between 1998 and 2016, the USAC had disbursed approximately $20.2
billion to Lifeline providers.*

B. The Role of the Federal Communications Commission, Service
Providers, and Other Federal Agencies

The Rural Electrification Act (REA) was enacted in 1936 to pro-
vide electrical services and telephone services to rural parts of the United
States.** Congress amended the REA in 1949 and again in 2002 by enact-
ing the Farm Security and Rural Investment Act (the “Farm Bill”"), which,
among other purposes, aims to spread broadband technologies to rural
areas.* Section 6103 of the Farm Bill authorizes the USDA “to provide
loans and loan guarantees to provide funds for the costs of construction,
improvement, and acquisition of facilities and equipment for broadband
service in eligible rural communities.”* The USDA administers the Farm
Bill’s requirements through its Rural Utilities Service (RUS).* RUS aims
to connect rural residents to the global economy by increasing access to
broadband and 21st century telecommunications services in addition to
other services such as water and electric.¥* Broadband is on the same
level of importance as these basic utilities when it comes to engaging
in modern society. RUS’s Community Connect program also provides
high-speed Internet service to unserved rural areas with $95.2 million in
grants disbursed to 36 recipients from 2010 to 2017%* The Community

¥ 47 US.C. § 254(d).
9 GAO-18-630, supra note 1.
a4 Id.
4 According to USAC documents, USAC is not a federal agency, a government cor-
poration, a government-controlled corporation, or other establishment in the exec-
utive branch of the U.S. government. USAC is also not a contractor to the feder-
al government, but is an independent, not-for-profit, private corporation registered
in Delaware, subject to all applicable federal, state, and local taxes. The money for
USAC is kept in a private bank account, outside of Treasury. The GAO has also sug-
gested that this money should be kept in Treasury.

GAO-18-630, supra note 1.
4 See Pub. L. 107-171, 116 Stat. 134, codified as amended at 7 U.S.C. § 950bb.
S Id.
4% Id. at § 6103.
4 1d.
4 Rural Utilities Service, U.S. DEP’T OF AGRIC., http://www.rd.usda.gov/about-rd/agen-
cies/rural-utilities-service (last visited May 25, 2020).
¥ GAO-18-630, supra note 1.



file:///C:\Users\rico_desktop\Downloads\GAO
https://1.next.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I37C29388D8-634FF0AC2C5-B94CBD85571)&originatingDoc=I716d36d989f411dba10be1078cee05f1&refType=SL&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS950BB&originatingDoc=I716d36d989f411dba10be1078cee05f1&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS950BB&originatingDoc=I716d36d989f411dba10be1078cee05f1&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
file:///C:\Users\rico_desktop\Downloads\GAO

BROADBAND INTERNET ACCESS 103

Connect program is significantly smaller than the FCC’s programs. The
RUS Community Connect program aims to provide financial assistance
to eligible applicants that will allow them to access broadband service.

Additionally, RUS previously administered the Broadband Ini-
tiatives Program (BIP), authorized by the Recovery Act to expand
high-speed Internet service in unserved areas.® BIP funding included
$2.2 billion dedicated to deploy broadband infrastructure, such as fiber,
modems, and routers.”® Through BIP, RUS provided funding for 247
tribal infrastructure projects with a June 30, 2015 deadline. 12 technical
assistance grants also went to tribal communities to help develop region-
al plans to provide broadband service in underserved rural areas.*

Furthermore, the American Recovery and Reinvestment Act of
2009% required the FCC to draft the National Broadband Plan, which was
to “include a detailed strategy for achieving affordability and maximizing
the use of broadband to advance consumer welfare, civic participation,
public safety and homeland security, community development, health-
care delivery, energy independence and efficiency, education, employee
training, private sector investment, entrepreneurial activity, job creation
and economic growth, and other national purposes.”* This led to the
creation of several programs that can be utilized by tribal schools to in-
crease their level of internet connectivity. For example, President Barack
Obama launched a program called “ConnectED” in 2013 with the goal
of connecting 99 percent of the nation’s students to high-speed internet
by the year 2018.% The most recent major update on this program came
in June 2015, when the White House reported that ConnectED success-
fully cut the “connectivity divide” in half by increasing the percentage of
school districts with high-speed broadband in their classrooms from 30
percent to 77 percent.*

0 Id at 8.

S Id at 9.

2 Id.

53 See Pub. L. 111-5.

3 Connecting America: The National Broadband Plan,FEp. Comms. CoMM’N (Mar. 17,
2010), http://www.fcc.gov/general/national-broadband-plan.

3 Tue WHITE HoUSE, OFF. OF THE PRESS SEC’Y, President Obama Unveils Connect-
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The Department of Interior, the federal agency that oversees the
Bureau of Indian Affairs, works with the private sector to upgrade in-
ternet connectivity in Bureau of Indian Education (BIE) schools and
dormitories serving Native American students.’”’” Forty-five BIE schools
were updated before 2014.% During the 2014-2015 school year, BIE
schools received $4.3 million in E-Rate program funding, freeing up
funds for Internet service upgrades at thirty-five additional BIE schools.”
It is DOTI’s responsibility to provide technical assistance to BIE schools
by helping them to improve their applications in order to compete for
E-Rate program discounts.®

While it is a positive development for tribes to have myriad feder-
al-funding avenues, it can be overwhelming and resource-consuming for
tribes to decide which funding source best meets their individual needs.
These bills and programs have been invaluable in helping tribal citizens
to access telephone services, but the statistics are clear that there is still
much work to be done in the realm of connecting tribal communities
to broadband.

It is important to note that not all policy is good policy when it
comes to tribal communities accessing broadband. Some broadband-re-
lated legislation has had negative impacts in tribal communities by
promoting mergers of smaller service providers into large ones without
offering incentives for these new, larger corporations to serve rural areas
that are less dense in population, and therefore, less lucrative for telecom
companies.®® When tribal leadership contemplates bringing broadband
to their lands, they contemplate a longterm investment into the educa-
tion, health, and economic opportunities of and for their citizens.

V. The Problem: A Disproportionate Number of Tribal
Citizens Lack Broadband Access

Compared to the rest of the United States’ population, a dispro-
portionate number of tribal citizens lack broadband access.”> There is
poor data on how many tribal citizens have broadband access, meaning
the problem is probably even worse than reported. However, there are
snapshots of the weight of the problem in federal reports, such as by the
Indian Education Study Group, which described BIE broadband con-
nectivity as “woefully inadequate to meet the demands of twenty-first
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century teaching and learning.”®® The FCC collects data on broadband
availability from providers, but these data do not accurately or complete-
ly capture broadband access on tribal lands.** Specifically, the FCC’s data
captures where providers may have broadband infrastructure.®> However,
the FCC considers broadband to be “available” for an entire census block
if the provider could serve at least one location in the census block.®® Be-
cause the FCC uses these data to measure broadband access, it overstates
broadband access on tribal lands.” This leads decisionmakers to believe
that the problem is much /ess serious than it actually is, resulting in inad-
equate resources and solutions being allocated to tribes.®

Bad data is not the only cause of the digital divide, but having accu-
rate data helps experts understand how to approach the digital divide with
proper solutions. The disparity in broadband access in rural communities
versus urban and suburban areas is caused by a multitude of factors. First,
the lower density of homes and businesses in rural settings means that
more infrastructure is necessary to provide high-speed Internet services,
increasing the “unit cost,” or cost per customer served.” Additionally,
the lower density means that more land is crossed to erect broadband
infrastructure, increasing the acquisition, permitting, and easement re-
quirements, especially in western states.”” This dispersed development
also means that each connected place bears a higher proportion of the
ongoing operating costs. These factors increase costs for rural broadband
construction and operation, resulting in higher service charges, and mak-
ing broadband service less affordable for rural customers.”
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VI. The Obstacles
A. The Spectrum Problem

Because spectrum is a finite and crucial resource, the FCC governs
the allocation of spectrum frequencies.”” The FCC'’s job is to organize
spectrum users so that no two transmitters in one area and frequency
overlap and interfere with each other.” This process is referred to as
“spectrum allocation.”” However, the FCC is allocating spectrum in
such a way that keeps control out of the hands of Native Nations. While
the FCC oversees spectrum license auctions, broadband infrastructure
development and actual service is carried out by other federal agencies
and private service providers, such as Sprint® or AT&T®. The FCC dis-
tributes the spectrum to service providers and others by either allotment
or by auctioning exclusive licenses to use a specific range of frequencies
in a defined geographic area.”” These spectrum licenses each cover a cer-
tain “block” of spectrum, which are classified as either Cellular (centered
around 800 MHz) or PCS (which stands for personal communications
service and is centered roughly around 1900 MHz).” Sprint is currently
licensed for 204 MHz on average across the country, compared to rough-
ly 155MHz, 115MHz, and 79 MHz for AT&T, Verizon, and T-Mobile,
respectively.”” The April 2020 Sprint/T-Mobile merger means this new
entity holds significantly more spectrum, minus the spectrum the De-
partment of Justice directed it to give to Dish Network.” These telecom
giants acquire this spectrum at auction and have been able to do so since
1994.7 The FCC chooses to conduct competitive auctions rather than
assign spectrum through comparative hearings, under which the specific
merits of each applicant would be presented, or through lotteries.*

Auctions designating spectrum to the highest bidder are designed to
allocate spectrum efficiently to the parties that value them the most and
that can, in theory, use them the most efficiently, while the government
secures the highest revenue in the process.®! As with any capitalist system
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of distribution, this results in the richest entities holding the majority of
this invaluable and limited resource, as demonstrated by the Sprint/T-
Mobile merger. Critics of spectrum auctions argue that the system results
in less competition among service providers, harming rural America es-
pecially with higher prices and less speed or innovation. Other countries
employ alternative means of spectrum distribution.

Some countries choose to assess the merits of each service provider’s
plan for what it will do with the spectrum in a process called comparative
tender (this is sometimes referred to as a “beauty contest”).®> In compar-
ative tender, there are predetermined criteria to evaluate an application
for spectrum. This is similar to how the Office of Navajo Nation Schol-
arships and Financial Aid evaluates a scholarship application. Here, the
criteria for spectrum allocation could include speed of network rollout,
quality and investment of research, coverage requirements, pricing, tech-
nology, or competitiveness. Critics of the beauty contest method argue
that it is too time and resource consuming, and lacks transparency, leav-
ing too much room for political controversy.* This is a highly competitive
industry; as companies compete to buy valuable and finite spectrum, its
price becomes increasingly steep.

Other countries combine these methods of distribution, creating a
hybrid set of rules for spectrum allocation. No matter how a regulatory
body chooses to allocate spectrum, the general goals are to maximize
government revenue and avoid monopolies that kill healthy competition
and innovation. When big corporate service providers hold a majority of
spectrum licenses, they can choose to offer service to high-density popu-
lation areas and ignore rural areas, as is the case in America today. The
further privatization of telecommunications and technological advance-
ments such as 5G technology means that many tribes may not have the
budgets to compete with telecom companies at FCC spectrum auctions.®

In an effort to provide an opportunity for tribes to claim spectrum,
the FCC opened a tribal priority window, where tribes can apply for
spectrum licenses for the 2.5 GHz band of unassigned spectrum on trib-
al lands.® NCALI and Indigenous telecommunications experts urged the
FCC to do this for years before their requests were finally heard.® The
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window opened on February 3rd, 2020 and was set to close on September
2nd,2020. Many experts argue that the FCC did not allow tribal govern-
ments enough time to pass the necessary resolutions and go through the
internal legal and administrative procedures to meet the deadline. In
fact, key lawmakers have pressured the FCC to extend the tribal window,
stating that, “[i]t is unacceptable that sovereign Tribal Nations are not
provided adequate time by the Commission to apply for access to unas-
signed spectrum over their Tribal lands.”® Access to spectrum licenses
appears to be the largest challenge that tribes will face in gaining access
to broadband and implementing sovereign community networks.

B. Lack of Competition Among Service Providers

The 1996 Act’s stated objective was to open up markets to com-
petition by removing regulatory barriers to entry®® A House of
Representatives conference report from 1996 explains that the bill will
“provide for a pro-competitive, de-regulatory national policy frame-
work designed to accelerate private sector deployment of advanced
information technologies and services to all Americans by opening all
telecommunications markets to competition.”® However, this is not the
trend the markets saw after the implementation of the 1996 Act. Be-
fore the 1996 Act was passed, the four largest Incumbent Local Exchange
Carriers (ILECs) owned less than half of all the lines in the country.”
Five years later, the same four local telephone companies owned about
85 percent of all the lines in the country® This dramatic increase was
due to company mergers, where a larger company purchased a small-
er company and absorbed its clients and resources. These mergers are
significant because the nuclei of power controlling communications in
the country became more concentrated in big cities, moving farther away
from the rural areas that the 1934 Act promised to serve.

C. A Lack of Tribal Resources

The pressure of every challenge discussed heretofore is amplified in
Indian Country, especially in the wake of COVID-19. Many tribal lands
are in remote areas with scattered populations and lack infrastructure for
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deploying telecommunications services.”> Difficult terrain and vast spac-
es between houses create extremely high costs of service deployment
with past technology.”® Further, current market trends are showing that
mobility providers serve only the most populated rural communities, thus
ignoring the mobility needs of less populated and more remote tribal
lands.*

According to the National Congress of American Indians (NCAI),
a tribal advocacy group, mobility services deployed to service tribal com-
munities are sometimes done so in a careless or illegal manner, meaning
that the infrastructure is not installed correctly or the service is provided
through stolen spectrum.”

The USF includes the Schools and Libraries Support Program
(commonly referred to as E-Rate).” To be eligible for USF program
support, a provider must be designated an eligible telecommunications
carrier (ETC) by the appropriate state or by the FCC.”” Under FCC
rules, which many state programs mirror, ETCs must meet certain service
obligations as described below:*

e provide a 5-year plan showing how program support will be used
to improve its coverage, service quality, or capacity in each ser-
vice area where it seeks designation;

e demonstrate its ability to remain functional in emergency
situations;

¢ demonstrate that it will satisfy consumer protection and service
quality standards;

e offer local usage plans comparable to those offered by the in-
cumbent carrier in the areas for which it seeks designation; and

e acknowledge that it may be required to provide equal access to
other providers within the service area if all other ETCs in the
designated service area relinquish their designations.”

While these may seem like positive regulations at first glance, they
are putting tribes that wish to take over the role of telecommunications
carriers for their own areas at a disadvantage. In a 2018 investigation, the
Government Accountability Office (GAO) found that tribal nations are
having trouble jumping through the hoops to become qualified service

%2 NaT’L CONGRESS OF AMERICAN INDIANS, Tribal Mobility Fund, Resolution #MKE-
11-016 1 (Jun. 13-16, 2011), http://www.ncai.org/attachments/Resolution_TDMIiO-
WcRIHSyKzstYcLyNXKdwixHIVZGAROwmpbZeJVQwtjesj MKE-11-016.pdf
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providers.!® The application process requires more time and resourc-
es than many tribes have and its language is not easy to understand.!”!
Overall, the process is not user-friendly and not designed to be inclusive
to tribes or other entities that are not already ETCs.

In the course of its report, GAO contacted several tribal officials,
tribal associations, and tribally owned broadband providers who provid-
ed information about the myriad barriers tribes face in obtaining federal
funding to deploy broadband service on tribal lands.!”> The report stated
tribes face many regulatory challenges when applying for RUS’s grant
funding, including (1) preparing existing and proposed network design,
(2) demonstrating financial sustainability of the broadband project with-
in 5 years, and (3) obtaining matching funds.'”® Federal agencies should
identify and address regulatory barriers such as these, which may unduly
impede broadband deployment.'™

D. Expensive Infrastructure

Broadband infrastructure can be expensive to install, especially in
light of the unique challenges that tribal, rural areas offer, such as rough
terrain, thick foliage that may interrupt wireless signals, and sacred sites
that must be circumvented, among others. Introducing broadband in-
frastructure to an area requires burying fiber-optic or copper cables,
stringing cable on existing poles, or erecting towers for wireless micro-
wave links which send wireless Internet connections between towers.'®
In urban areas, it is the broadband service providers that generally deploy
and maintain the infrastructure to connect consumers to the Internet so
that they can then provide Internet service to the people in that area.'®
However, in rural areas with lower population density, service providers
are not as motivated to invest in laying the foundations for broadband
when it would take a long time for them to get their money back, if ever.

The process of installing infrastructure can also be legally taxing.
To lay wire or install towers, service providers must obtain permits from
government entities with jurisdiction over the land or permission from
public utilities to deploy infrastructure on existing utility poles. The pro-
cess becomes more complicated on tribal lands where there are often
multiple land statuses (trust, fee, and others) and the involvement of
bureaucratic bodies (e.g. the Bureau of Land Management (BLM)) is
required. RUS administers the BIP (authorized by the Recovery Act,
which included $2.2 billion dedicated to deploy broadband infrastruc-
ture), and the program funds a total of 247 infrastructure projects.!”’
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The FCC and RUS are currently the main sources of federal funding
for broadband infrastructure on tribal lands.'”® Broadband deployment
and infrastructure projects are usually included in federal-funding pro-
grams as auxiliary components of the project.!” This means that most of
the money going toward broadband infrastructure is coming from grants
related to healthcare, telemedicine, or economic growth, not specifically
telecommunications.'!’

E. Hardware

There is another practical piece of attaining peak connectivity in
BIE schools that should not be overlooked. Even if the FCC were to
grant rural Indian Country all the spectrum in the Universe, and fiber
cables were impeccably installed overnight, our students would still not
have connectivity without devices that allow them to access the inter-
net. Among the many resources that BIE schools lack, state-of-the-art
computers and operating systems are some of the most important.'!
Access to computers and high-speed internet service is essential in to-
day’s classrooms, which are becoming increasingly digital outside Indian
Country. This includes textbooks, college prep examinations, education-
al tools, administrative tools, and other online national assessments all
require such access.!'? Without an allocation of funding for devices allow-
ing our students to connect, they will be surrounded by the potential to
connect without any means to do so; “water, water, everywhere, [but not
a] drop to drink.”'® Building healthy economies in tribal communities
begins with giving our students the tools they need to succeed, and that
includes technology.

F.  Mismanagement of Federal Program Funds

While the 1996 Act has done good in rural areas through imple-
menting services to meet these goals, it has also fallen short in many ways.
The Office of Inspector General (OIG) of the FCC increased oversight
of the Schools and Libraries Program in 2015 because of complaints al-
leging improprieties within the program, including submission of false
claims, failure to comply with appropriate procurement regulations and
laws, conflict of interest, forgery, and securities related offenses by govern-
ment officials."* Since the FCC transitioned the Lifeline program from
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focusing primarily on landline telephones to wireless and broadband
internet, improper payments in the Lifeline program rose from $40.65
million in fiscal 2016 to $336.39 million in 2017, a more than eight-fold
increase.'”’ In order to maintain program integrity, the OIG now works
with local and federal law enforcement entities to investigate the com-
plaints and followup with prosecution where appropriate.'' The OIG
has also developed the USF Strategic Audit Plan to provide overall goals
and implementation strategies for oversight of this program.!”” In short,
the Inspector General of the FCC intervened in the administration of the
USF because of mismanagement of funds.

VII. The Solutions
A. The Spectrum Problem

Gaining access to spectrum is recognized by professionals work-
ing on this issue as one of the largest hurdles in expanding broadband
connectivity to Indian Country. Because the big service providers are
generally holding onto the spectrum licenses that have the potential to
connect many of the areas in question, they must be encouraged to either
use them and offer affordable service to rural areas, or to let them go to
an organization that will. Further, the current rule states that in order to
participate in a spectrum auction a company has to offer voice or cable
service in addition to broadband service. This means that many broad-
band-specific service providers who are willing to serve rural areas are
not eligible to participate in the auction that would allow them to do so.
Both of these issues will likely require a legislative fix.

Both the mechanism for spectrum allocation and its results amount
to an evergrowing digital divide for Native Nations. In a 2018 report,
GAO found that, while the FCC was taking some steps to enhance tribal
access to spectrum, the agency did not collect or communicate key infor-
mation to tribal entities.!’® The GAO went on to say that the FCC plan to
allocate spectrum to tribes “may not be a technically feasible solution for
all tribal entities, and such spectrum may not have the necessary capacity
to handle an increase in users.”'” In order to allow tribes to close their
respective digital divides on their lands, the FCC must give them the tools
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necessary to do so. This includes spectrum that meets the needs of each
Native Nation and the tribal citizens who reside there.

The FCC should continue working on ways to free up additional
spectrum. In January 2011, the telecom company Clearwire agreed to
sell off its unused spectrum in order to raise money for company spec-
trum and to seemingly allow other companies to pick up some unused
space.”® Private companies should be encouraged to part ways with the
spectrum blocks they are not using so that these channels are free for
other entities, such as tribes, to use. The FCC should also offer assistance
to tribes in navigating the maze of applying for spectrum licenses in trib-
al-priority windows, or participating in auctions, as this is an increasingly
important part of the federal government’s trust responsibility to tribes.

The best solution is to recognize spectrum as the natural resource
that it is, while also recognizing Native Nations’ inherent rights over that
natural resource. This would mean that Native Nations would manage
their own spectrum within the boundaries of their lands, either using it to
connect tribal citizens, or selling the spectrum to service providers that
will, as a means of economic development, or a mixture of the two. Be-
cause each spectrum license is designated for a specific geographic area,
it would not be difficult to allow for tribes to manage the spectrum only
in their area. The FCC profits up to $41.7 billion'*! from selling geograph-
ically-based spectrum licenses each year. With 56.2 million acres of tribal
land in America,'” one must wonder why tribes are not getting their fair
share of the profits. Tribes that do not want to manage their spectrum
could allow for the FCC to continue managing their spectrum for them,
placing any funds from auctioning off tribal spectrum into their tribal
trust account. Tribes should do what it takes to take control of the entire-
ty of their natural resources, which has always included spectrum.

B. Lack of Competition Among Service Providers

Large service providers should be both encouraged and incentiv-
ized to serve rural areas, especially in tribal communities. This practice
could mean implementing a “build or divest” rule for third-party spec-
trum holders on tribal lands as suggested in Congresswoman Deb
Haaland’s bill, the DIGITAL Reservations Act.'? Further smaller Wire-
less Internet Service Providers (WISPs) should also be encouraged to
enter the tribal, rural market. As an example, thousands of small WISPs
provide wireless broadband at speeds of around one Mbps using unli-
censed devices (think service boxes), often in rural areas that are not
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served by cable or wireline broadband networks.'* This has proven to be
an effective way to get a connection to remote areas before infrastructure
can be put into place to provide a faster and more reliable connection. In
short, WISPs get the job done. They are often used to extend the reach of
a “last-mile” —the distance leading directly to a house or business.

If tribal nations secure spectrum, they have myriad options of how
to connect their citizens. They could build or support their own WISPs,
or allow their citizens to start their own WISPs, regulated by a tribal spec-
trum regulatory scheme. Tribal nations could also choose to use their
spectrum rights as leverage to attract big telecom companies to tribal
lands. This would be easier to do with tribal spectrum rights because the
private service providers would not have to spend millions of dollars on
spectrum at auction. This would foster healthy competition, resulting in
lower prices and higher speeds for citizens on tribal lands. Again, this
scenario is contingent upon tribal nations securing spectrum rights over
the natural resource on their lands.

C. A Lack of Tribal Resources

Broadband should be classified and regarded as a basic utility
such as power and water. In America today, it is absolutely necessary
for a community to have an internet connection for students and others
to keep up with the fast-paced world, especially during the Coronavi-
rus pandemic that is keeping students and employees at home. Tribes
should prioritize financing broadband-infrastructure development within
their tribal lands or in the areas where their members live. One expert
interviewed for this Comment suggested each community needs “a cham-
pion,” someone willing to wade through all of the puzzling information
available and figure out how to most authentically and efficiently bring
a broadband connection to their area for the benefit of their citizens.'®
Native Nations should cultivate these community champions and have
meaningful conversations about how to move forward with the intent of
connecting their members to the world.

Further, NCAI suggests the creation of a separate Tribal Mobility
Fund, and for the FCC to set aside a minimum of 30 percent of the Mobil-
ity Fund for use in this Tribal Mobility Fund.!?® These funds could be used
to build telecommunications infrastructure such as fiber or cell towers on
tribal lands, or to secure spectrum rights for tribal nations.

The funds that Congress currently appropriates for tribal projects
must be properly managed and accounted for. Tribes should advocate
for themselves by reaching out to inspectors general, the Assistant Secre-
tary of Indian Affairs, lobbyists, NCAI, and their members of Congress in
order to hold the FCC accountable to use funds to benefit tribal citizens.

124 Types of Broadband Connections, FED. ComMs. ComM’N., http://www.fcc.gov/gener-
al/types-broadband-connections (last visited Feb. 15, 2020).

125 Personal Interview with Debra Socia (Feb. 26,2019).

126 NCALI, Tribal Mobility Fund, supra note 92.
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Tribal leaders have a lot to consider when they are deciding whether
to spend valuable tribal funds on a broadband project. They must consid-
er potential negative effects of broadband access as well as the potential
benefits. Will internet access further the assimilation and colonization
of tribal citizens? Will it put youth at risk of accessing inappropriate
content? Will it be divisive to the community? Each tribal leader will
have their own answers, but we must make sure to ask the right questions
and give tribal leadership the information and tools they need to make
informed decisions on behalf of their citizens. With this forethought and
consent, tribes will reap the benefits of a healthy and sustainable rela-
tionship with sovereign community networks.

D. Expensive Infrastructure

While broadband network technology is becoming increasingly af-
fordable, Native Nations must be strategic and budget for infrastructure
builds on their lands. Government grants that are specifically intended
for infrastructure should be utilized when they are appropriate. Addition-
ally, the E-Rate program should be reformed to allow tribal communities
without libraries to designate a tribally owned institution (i.e. a chap-
ter house or community center) as eligible to apply for E-Rate support
so that these communities are still eligible for the Schools and Libraries
funds through E-Rate. This would offer another funding avenue, bring-
ing fiber closer to communities where a Native Nation could potentially
install the “last mile” with its own funds.

Community leaders should take the time to stop and evaluate
what the community’s needs are, where they would like connectivity, and
where they do not want infrastructure built. For example, the Havasupai
Tribe (at the bottom of the Grand Canyon) extended broadband service
to their citizens after partnering with a nonprofit to create a network plan
that worked for their community. They did this with very simple tech-
nology and minimal negative environmental impact. Best of all, the cost
was less than $40,000 and each citizen receiving service pays around $25/
month. Some communities do not need the biggest, fastest broadband
package immediately, and would immediately benefit from a connection
that at least allows members of those communities to complete a school
assignment or apply for a job online. These systems can always be updat-
ed later when a network is planned appropriately.

E. Hardware

Hardware would be another appropriate use of federal funding.
Tribal funds should also be allocated as available to make sure that
smartphones, tablets, and computers are accessible to tribal community
members. Once a connection to a community is made, the public should
then turn their attention to putting pressure on leaders to help them ac-
cess computers, tablets, and smartphones. Even though this is one of the
last steps of the project, it is just as important as the others and should not
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be forgotten. Leaders should be encouraged to provide their people with
access to tools and means of connection.

F.  Mismanagement of Federal Funds

Because the FCC has proven poor at managing funds meant for
tribal purposes, there should be more oversight of how they are managing
these funds. First, they should be required to place the funds within the
United States treasury. The OIG and the FCC should look into whether
filtering funds through an outside organization is an appropriations vio-
lation. There should be strict records and accountability for these funds.
The FCC should develop performance goals and measures to track prog-
ress on achieving the strategic objective of the Commission of ensuring,
at the very least, that Tribal libraries, hospitals, and schools have afford-
able internet access and telecommunications services. The FCC should
also be held accountable to the federal government’s trust responsibility
to act in the best interest of tribes, a job that should not be taken lightly.

Conclusion

People who live in rural tribal communities are disproportionately
affected by the digital divide, which refers to the disparity in broadband
Internet access between low-density and high-density population areas
in the United States.'” More than 24 million American cannot access
the Internet to apply for a job, complete a school assignment, or start
a business online.'””® For tribal communities, this often means that en-
tire tribes and individual tribal citizens are missing out on a wealth of
opportunities for economic development through Internet use. While
there are many challenges, these can be overcome by prioritizing broad-
band initiatives in tribal governments, enforcing the trust responsibility
of the United States, directing the FCC to allocate spectrum licenses for
tribal use, and utilizing all of the resources currently available as a result
of past telecommunications legislation. Broadband Internet service is a
basic utility service and should be expanded to rural, tribal areas for the
benefit of economic development, which then extends to the success of a
community’s healthcare, education, and overall wellbeing.

127 GAO-18-630, supra note 1.
128 In re Improving Comms. Servs. for Native Nations, supra note 16.
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