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Myths and Realities of Juvenile Justice in Latin America

MARY BELOFF AND MAXIMO LANGER

Latin America has been an almost forgotten region in the academic
English-speaking literature on comparative juvenile justice systems.! A
first goal of this chapter is to provide an overview of the history of Latin
American juvenile justice systems until today. The evolution of Latin
American juvenile justice presents two crucial moments: (1) its creation
at the beginning of the twentieth century with the importation of the
American model of juvenile courts and (2) its transformation in the
past twenty-five years with the incorporation of international human
rights law into domestic law. While in the first period Latin American
laws conceived children and adolescents as subjects to be saved and
treated, in the second period the laws have considered children and
adolescents as rights bearers who have the same due process rights as
adults and can be held criminally responsible, though subject to spe-
cial regulations. Despite these differences, the two periods have actu-
ally been in agreement on their stated goals of removing children and
adolescents from criminal law and responding to their deviant behavior
with rehabilitative measures.

The second goal of this chapter is to assess whether the goal of juve-
nile justice of removing children and adolescents from criminal law has
actually been put into action. This type of empirical assessment of Latin
American juvenile justice systems is missing even in the Portuguese-
and Spanish-speaking literatures. This chapter shows that throughout
Latin America children and adolescents in conflict with the law are con-
fined at substantially lower rates than are adults. On the basis of these
findings, without denying other problems these systems present, we
argue that Latin American juvenile justice systems have advanced their
stated goal of removing children and adolescents from criminal law.

198
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~ The third goal of this chapter is to start to assess the recent wave of
avenile justice reforms in Latin America by taking the Chilean reform
s a case study. In the past twenty-five years, Latin American juvenile
astice laws have undergone their deepest transformation since the cre-
tion of juvenile justice systems in the first half of the twentieth cen-
ury. These reforms promised to bring more due process protections
or juveniles and to use confinement only exceptionally and as a last
esort. However, there have been almost no empirical assessments of
he outcomes of these reforms, even in the Portuguese- and Spanish-
peaking literatures. Even if Latin American juvenile justice systems
emove a substantial number of children and adolescents from criminal
law, as we show in this chapter, have these reforms made juvenile justice
| ystems remove more or fewer children and adolescents from criminal
aw? By taking the Chilean law as a case study, this chapter shows that
while the Chilean reform has brought more due process protections for
deviant youth by reducing the percentage of juveniles in pretrial deten-
ion, it has likely substantially increased the absolute and relative levels
of juvenile confinement.

Background and Early Regulations (until 1919)

Until the second decade of the twentieth century, Latin American
countries did not have a comprehensive and specific mechanism like
he juvenile court to deal with youth deviant behavior.” During the
colonial era, the wars of independence in the early nineteenth cen-
ury, and the process of constitutionalization in the second half of the
nineteenth century, Latin America used medieval Spanish norms to
deal with youth deviant conduct. The basic laws were the Siete Par-
tidas, compiled in Castilla between 1256 and 1265, and other regula-
tions such as the Fuero Juzgo, the Leyes de Toro, the Nueva, and the
Novisima Recopilacién.’ |

These Spanish regulations presented the following features: (1) they
excluded from criminal responsibility and punishment children below
the age of ten and a half; (2) they reduced the levels and kinds of pun-
ishment applicable to an intermediate category of children who were
between ten and a half years and fourteen years, by considering factors
such as the type of offense committed and whether the offender was
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male or female; and (3) they contemplated a few mitigating sentenc;;,
factors for young offenders under the age of sixteen by type of offenge

The lack of a substantial concern for juvenile crime as well as the long
and complex process of state formation in Latin America help explaj,
why these Spanish rules (in particular, the Partidas) regulated the hqy,
dling of juvenile cases well into the nineteenth century. The passing of
the first criminal codes by Latin American independent nations fo.
mally replaced the Spanish regulations but were still heavily influenceq
by them. For instance, in Argentina, such a code was adopted in 1884
In keeping with the Partidas, this code established that exempted frop,
punishment were children under ten years of age (article 81(2)) as wel]
as those between ten and fifteen years, “unless they acted with discern-
ment” (article 81(3)).

The Creation and Spread of the Juvenile Court in
Latin America (1919-1990)

The U.S. model of juvenile courts was introduced in Latin America in
1919. The adoption of this system (known in Latin America as the “tute-
lary system”) was the most important change in Latin American policies
toward youth in conflict with the law until this day. Under this model,
youth crime had to be approached differently than adult crime, and the
goal of the interventions on youth was supposed to be rehabilitation,
not punishment. .

Latin American discourse on youth delinquents echoed U.S. ones.
For instance, echoing Enoch Wines, it was stated in the parliamen-
tary debate on the Argentine Protection of Minors Bill in 1918, “The
extremely high number of children that roam our streets and live like
birds on the wastelands, in the public plazas, on the land regained from
the river, in the gaps of the doorways and the filthiest slums . . . will
become, as a result of the natural evolution of their irregular lifestyle,
the largest contingent of the prisons of our Nation.*

Under the humanist slogan of “taking the minor away from criminal
law” (criminal law understood fundamentally in a retributive sense),
the tutelary system was supposed to adopt protective and educational
measures for the benefit of the youth that aimed at their rehabilitation.
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hese criminological trends were supported by the older and well-
stablished idea in civil and common law countries that the state should
ct in loco parentis—that is, subrogating the parental functions—in
ases in which the minor did not have parents or the parents were con-
idered incapable of carrying out their parental duties. For this reason,
om the beginning, the juvenile court, as the specialized legal institu-
tion that dealt with children and adolescents who committed crimes,
;:;‘was associated with regulations and institutions on the protection of the
child, such as the family court.
Between 1919 and the 1940s, almost all Latin American countries
passed laws establishing juvenile courts or similar institutions. Inspired
by the U.S. juvenile court, Argentina was the first country with the
_enactment of Law 10.903 (Law for the Welfare of Minors).” This law
authorized the handing over to federal or provincial authorities of
minors younger than eighteen years who had been abandoned, were
placed in a situation of “moral or material danger” by their parents or
caretakers, or were crime victims or offenders. This protection by the
state (called Patronato in Argentina) had to be exercised to pursue the
“health, security, moral and intellectual education of the minor” whose
parents or caretakers did not provide adequate care (art. 4).
Similar mechanisms for the protection of children and adolescents
were created in every Latin American country. For example, Brazil
passed its first Code for Minors in 1927 and Uruguay in 1934. Chile
passed its Law for the Protection of Minors in 1928, Costa Rica passed
_its Code for Infancy in 1932, Bolivia passed its National Welfare of
Minors Agency in 1937, and Venezuela passed its Statute for Minors in
1949. Most of these institutions were placed within the judicial branch,
though some countries such as the Andean countries and Mexico
_implemented their tutelary system as an administrative agency instead.
~ The criminal regulations on minors went on a somewhat differ-
_ent track. As already mentioned, influenced by the Spanish Partidas,
the first Argentine Criminal Code of 1886 established ten years as the
‘minimum age of criminal responsibility. It also established that the
rule of discernment had to be used to determine whether individu-
als between ten and fifteen years were criminally responsible. Being
less than eighteen years was considered a mitigating circumstance for
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sentencing purposes. In 1921, a new Criminal Code established foy,.
teen years as the minimum age of criminal responsibility (art. 36). In
the mid-1950s, the minimum age of criminal responsibility was rajge q
to sixteen years.°

The criminal codes of all Latin American countries adopted simil,,
regulations. A first group had a low minimum age of criminal respong;.
bility (MACR) for the lowest age range, combined with the rule of gj5.
cernment for the intermediate age range.” A second group had a highe;
MACR, and the tutelary regime for minors dealt with all cases thyt
involved people under that age.®

Like juvenile courts in the United States, Latin American juvenile
courts (or the administrative agencies that performed the same func-
tion) had broad and discretionary jurisdiction that ranged from tak-
ing care of abandoned or abused children (exercising the governmental
intervention in loco parentis mentioned earlier) to the adjudication of
cases of administrative violations and criminal offenses committed by
juveniles. Thus, regardless of the minimum age of criminal responsibil-
ity, the stated central criterion for judges and administrative authorities
to manage and decide on these cases was whether the child or adoles-
cent was abandoned or at risk. If the minor was in one of these situa-
tions, he or she could be subjected to a protective measure, even if he or
she was under the minimum age of criminal responsibility. Such mea-
sures included the institutionalization until the age of majority (twenty-
one years old in the case of Argentina) of minors who did not have a
family or whose family was incapable of taking care of them.

From the very beginning, one characteristic that distinguished the
Latin American model of juvenile courts (either judicial or administra-
tive) from the U.S. one was that Latin American juvenile courts used
inquisitorial criminal proceedings to deal with their cases, as did almost
all Latin American criminal courts for adults at the time. In the United
States, the proceedings of the juvenile court disregarded due process
not because adult criminal proceedings were inquisitorial but under a
paternalistic rationale.” In this sense, the inquisitorial character of juve-
nile courts in the United States was always considered exceptional and
otherwise alien to the U.S. justice system, even before Kent and In Re
Gault. In contrast, in Latin America, both criminal and juvenile courts
operated within inquisitorial frameworks until well into the 1990s."°
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broader inquisitorial framework may partially explain why the
tin American legal community and case law did not consider prob-
jatic the due process limitations of Latin American juvenile courts

til the 1990s."!

e Recent Wave of Reforms on Juvenile Justice in
tin America (1990—Present)

ackground of the Reforms

the past twenty-five years, almost all Latin American Portuguese-
d Spanish-speaking countries have introduced new laws on the rights
of the child and on juvenile justice that replaced the laws of the clas-
ical tutelary system. The UN Convention on the Rights of the Child
d other human rights instruments and transitions to democracy and
concerns for juvenile crime in the region opened windows of oppor-
}umty for reforms in this area. Domestic, regional, and international
eformers characterized the tutelary system as arbitrary and inefficient
:nd, with the support of international donors, proposed reforms to
Latin American juvenile justice as part of a broader package of criminal
ustice reforms.*

This process of reforms started with the Brazilian transition to
democracy and the passing of the new Brazilian Constitution of 1988
that included two provisions on the rights of the child. Article 227 sum-
marizes the provisions of the Declaration of the Rights of the Child*
and establishes, among other regulations, that it is the “duty of the fam-
Iy, the society and the State to ensure children and adolescents the right
to life, health, nourishment, education, leisure, professional training,
culture, dignity, respect, freedom and family and community life, as well
as to guard them from all forms of negligence, discrimination, exploita-
tion, violence, cruelty and oppression.” Article 228 of the Constitution
says, “Minors under eighteen years of age may not be held criminally
iable and shall be subject to the rules of the special legislation.”**

This process of reforms has been influenced by the Convention on
the Rights of the Child (CRC, or the Convention) that all Latin Ameri-
can countries ratified within a very short period of time between 1990
; and 1991, as shown in table 5.1.
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TABLE 5.1. Dates of Signature, Ratification, and Entry into Force of the CRC

by Country (Latin America)

Country Signature Ratification Entry into force
Argentina June 29, 1990 December 4, 1990 January 3, 1991
Bolivia March 8, 1990 June 26, 1990 September 2, 199,
Brazil January 26, 1990 September 24, 1990 October 24, 199
Chile January 26, 1990 August 13, 1990 September 12, 199
Colombia January 26, 1990 January 28, 1991 February 27, 1991
Costa Rica January 26, 1990 August 21, 1990 September 20, 1999
Cuba January 26, 1990 August 21, 1991 September 20, 1991
Ecuador January 26, 1990 March 23, 1990 September 2, 1999
El Salvador January 26, 1990 July 10, 1990 September 2, 1999
Guatemala January 26, 1990 June 6, 1990 September 2, 1990
Haiti January 20, 1990 June 8, 1995 July 8, 1995
Honduras May 31, 1990 August 10, 1990 September 9, 1990
Mexico January 26, 1990 September 21, 1990 October 21, 1990
Nicaragua February 6, 1990 October 5, 1990 November 4, 1990
Panama January 26, 1990 December 12, 1990 January 11, 1991
Paraguay April 4, 1990 September 25, 1990 October 25, 1990
Peru January 26, 1990 September 4, 1990 October 4, 1990

Dominican Republic
Uruguay

Venezuela

August 8, 1990
January 26, 1990
January 26, 1990

June 11, 1991
November 20, 1990
September 13, 1990

July 11, 1991
December 20, 1990
October 13, 1990

Note: Does not include English-speaking countries from Latin America and the Caribbean, whose analysis of
juvenile justice is beyond the scope of this chapter.

These data on the ratification process suggest that the Convention
was popular across the wide political spectrum of Latin America, where
eighteen of the twenty nations ratified the Convention within one year
and every country except Haiti within two years. Reformers argued
that the ratification of the CRC required the passing of new domestic
laws on children’s rights in general and on juvenile justice in particular
to comply with the Convention’s rules and standards. To advocate and
argue for reforms, reformers and their allies also relied on the American
Convention on Human Rights and on advisory opinions and decisions
by the Inter-American Court of Human Rights on the rights of chil-
dren and adolescents.'® Reformers and their allies also argued that the
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futelary system was undergoing a profound theoretical crisis because
academic studies had put into question the etiological theories on crim-
nal deviance and rehabilitation as a goal of juvenile confinement on
which the tutelary system was based.'

As in the case of the parallel criminal procedure reforms that also
oread through Latin America in the same period, broader phenomena
Jlso enabled the passing of the new juvenile justice and children’s rights
aws."” Transitions to democracy in the region as well as an increasing
awareness about the phenomenon of the “street child” opened windows
of opportunity to this reform program that presented the reforms as a
way to improve due process and human rights standards for children
and adolescents. Reformers maintained that the secrecy and the pater-
nalistic rationales of the tutelary system deprived children and adoles-
cents of their rights and gave room to unchecked discretion and abuses
by tutelary system officials. Concerns about juvenile crime also enabled
- reformers to propose changes to juvenile systems that were perceived as
inefficient.’® Reformers argued that the written and secret proceedings
 that the classical tutelary system used were too protracted, formalistic,

_ and unaccountable.

The Reforms to Juvenile Justice

Table 5.2 describes the reforms that Latin American countries intro-
 duced on juvenile justice in chronological order and including whether
the juvenile justice reform was introduced as part of a more comprehen-
sive regulation on the rights of children or in a statute focused specifi-
cally on juvenile justice.'® For countries that have approved two or more
laws in the period of study (since the ratification of the Convention
until the present day), only the most recent regulation is mentioned.*

As can be noticed from this table, the wave of reforms has included
not only changes to the juvenile justice system, which deals with chil-
dren in conflict with the law, but also regulations on the protection of
the rights of children through positive endowments by the state. As
already mentioned, the arguments for the introduction of new legisla-
tion on crime committed by youth included that the classical tutelary
system was arbitrary and inefficient and that it did not meet the inter-
national human rights standards set by the CRC and other international




TABLE 5.2. Recent Legislation on Juvenile Justice and Rights of the Child j;

Latin American Countries (1990-2014)

Country Statute Date Type of legislatiop,
Brazil Statute on the Childand ~ Approved onJune 13,  General legislation cop,.
the Adolescent [Estatuto 1990 cerning children’s rights
da Crianca e do Adoles-
cente], Act 8069, which
was later complemented
by National System of
Socio-educational Ser-
vices [Sistema Nacional
de Atendimento Socio-
educativo (Sinase)], Act
12594, which was passed
on January 18, 2012
ElSalvador  Youth Offender Act [Ley  Approved on April Special legislation on
del Menor Infractor], 27,1994; amended by juvenile justice
Act 863 ‘ Decree 395 of June
28, 2004, regarding its
name and some specific
articles
Costa Rica Juvenile Criminal Justice ~ Approved on Febru- Special legislation on
Act [Ley de Justicia Penal  ary 6, 1996; enacted on  juvenile justice
Juvenil], Act 7576 March 8, 1996; pub-
lished and entered into
force on April 30, 1996
Honduras Childhood and Adoles- Published on September General legislation con-
cence Code [Codigo dela  5,1996 cerning children’s rights
Nifiez y de la Adolescen-
cia)], Act 73-96
Nicaragua The Childhood and Approved on March 24, General legislation con-
Adolescence Code of 1998; published on May cerning children’ rights
Nicaragua [El Codigo de 27, 1998
la Nifiez y la Adolescencia
de Nicaragua], Act 287
Panama Special Regime of Approved on August 26, General legislation con-
Criminal Responsibility 1999; amended by Law  cerning children’s rights
for Adolescents [Régimen 46, approved on June
Especial de Responsabili- 6, 2003
dad Penal para la Adoles-
cencia] (Law no. 40).
Bolivia Code of the Children and ~ Approved on October ~ General legislation con-
Adolescent [Cédigo del 27,1999 cerning children’ rights
Nifio, Nifia y Adoles-
cente], Act 2026
Peru New Code of the Chil- Approved on July General legislation con-
dren and Adolescents 21, 2000; enacted cerning children’s rights
[Nuevo Codigo de los on August 2, 2000;
Nifios y Adolescentes], published on August
Act 27337 7,2000
206




ountry
araguay

_Uruguay

Costa Rica

Colombia

Mexico
(Oaxaca)

Mexico
(Nuevo Leon)

ABLE 5.2- (continued )

Statute

Date

Type of legislation

Childhood and Adoles-

cence Code [Cédigo de la

Nifiez y la Adolescencia],
Act 1680/01

Childhood and Adoles-
cence Code [Cédigo de
la Nifiez y Adolescencia],
Act 2002-100

Comprehensive Protec-

tion of the Childhood and

Adolescence Act [Ley de
Proteccién Integral de la
Nifiez y Adolescencia],
Act 27-03

Code for the Protection
System and the Funda-

mental Rights of Children

and Adolescents [Cddigo
para el Sistema de Pro-
teccion y los Derechos
Fundamentales de Nifios,
Nifias y Adolescentes],
Act 136-03

Childhood and Adoles-

cence Code [Cédigo de la

Nifiez y la Adolescencia],
Act 17823

Enforcement of Juvenile
Criminal Sentences Act
[Ejecuci6n de Sanciones
Penales Juveniles], Act
8460

Childhood and Infancy
Code [Cddigo de Nifiez e
Infancia], Act 1098

Act of Justice for Ado-
lescents of the State of
Oaxaca [Ley de Justicia
para Adolescentes del
Estado de Qaxacal,
Decree 306

Act of the Special Justice
System for Adolescents
of the State of Nuevo
Leon [Ley del Sistema
de Justicia Especial

para Adolescentes del
Estado de Nuevo Leon],
Decree 415

Approved on May 8,
2001

Approved on December
23, 2002; published on
January 3, 2003

Approved on June 4,
2003; enacted on July
15, 2003; published on
July 18, 2003

Approved on July
22, 2003; enacted on
August 7, 2003

Enacted on September
7, 2004; published on
September 14, 2004

Passed on October 20,
2005; entered into force
on November 28, 2005

Passed and published
on August 11, 2006

Published on September
9, 2006.

Published on September
10, 2006

General legislation con-
cerning children’s rights

General legislation con-
cerning children’s rights

General legislation con-
cerning children’s rights

General legislation con-
cerning children’s rights

General legislation con-
cerning children’s rights

Special legislation on
juvenile justice

General legislation con-
cerning children’s rights

Special legislation on
juvenile justice

Special legislation on
juvenile justice

(continued)

207
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Country Statute Date Type of legislatioy
Mexico Act of Special Justice for ~ Published on September Special legislation o
(Chihuaha) Adolescent Offenders of 16, 2006 juvenile justice
the State of Chihuahua
[Ley de Justicia Especial
para Adolescentes
Infractores del Estado
de Chihuahua), Decree
618/06
Mexico Act of Justice for Ado- Published on September Special legislation on
(Zacatecas)  lescents of the State of 30, 2006 juvenile justice
Zacatecas [Ley de Justicia
para Adolescentes en el
Estado de Zacatecas),
Decree 311
Chile Juvenile Criminal Enacted on November  Special legislation on
Responsibility Act [Ley de  2005; published on juvenile justice
Sistema de Responsabili- ~ December 7, 2005;
dad Penal de los Adoles-  entered into force on
centes], Act 20.084 June 8, 2007
Mexico (D.E) Law of Justice for Ado- Published on Novem-  Special legislation on
lescents for the Federal ber 14, 2007; entered juvenile justice
District [Ley de Justicia into force on October
Para Adolescentes parael  6,2008
distrito Federal]
Venezuela Organic Act for the Enacted on August General legislation con-
Protection of Children 14, 2007; published on cerning children’s rights
and Adolescents [Ley December 10, 2007
Organica para la Protec-
cién de Nifias, Nifios y
Adolescentes]
Mexico Federal Act of Justice Published on December Special legislation on
for Adolescents [Ley 27,2012; entered into  juvenile justice

Federal de Justicia Para
Adolescentes]

force on December 27,
2014

documents.?' The stated goals of the new legislation have included
treating juveniles as rights bearers who have to be protected in their
development and social integration, while preventing crime.*”

Even if the new Latin American juvenile laws adopted the prin-
ciples of the CRC and of other international instruments, these laws
did not follow one single coherent theory or model. Leaving aside the
Costa Rican legislation, which was heavily influenced by German law,
Latin American countries generally drafted their laws using their own
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:Iegislative models, which evolved based on the experience of other
countries of the region that had already made changes to their legisla-
tion in this area. In the drafting of the new laws, there were also tensions
and compromises between the principles of the classical tutelary system
and the principles of the Convention and of the juvenile justice reform-
ers, especially in the early laws. In addition, in the early years, there
was no expertise in the region for the drafting of the new laws, given
that the older juvenile justice experts had been raised in the classical
tutelary system and that criminal law scholars had not been interested
in this area.”

These factors help to explain why the laws passed at the beginning
of the 1990s reveal serious legislative drafting problems and evident
theoretical inconsistencies. This is especially evident in the passing of
comprehensive codes on the rights of the child.** This trend started to
change when laws specifically focused on juvenile justice were passed,
such as those of El Salvador and Costa Rica,*” and as a group of experts
participated in the drafting of the new laws in more than one country
and learned from previous experience.

Despite the fact that some countries such as Brazil have set the age of
Jegal responsibility at eighteen years, this regulation did not eliminate
the category of “young offenders.” All countries in the region established
a minimum criminal age and created a juvenile criminal law system
separate from the adult criminal justice system. The formal law of this
juvenile system includes diversionary mechanisms, due process protec-
tions, and special posttrial measures for juveniles—generally known
as “measures” or “socioeducational measures” in the early laws and as
“juvenile sentences” in more recent ones. The legislations establish that
the term “juvenile offender” can only be used for those who have been
declared criminally responsible. Generally, juvenile offenders may not
be subjected to measures or sentences of confinement unless no other
alternative measures are available.

Regardless of whether the juvenile justice reforms were introduced as
part of a more comprehensive regulation of the rights of children or in a
statute focused specifically on juvenile justice, both types of legislation
broadly follow the same framework originally adopted by the Brazil-
ian statute. Table 5.3 summarizes the main features of this framework,
which are further developed in the subsections that follow.
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TABLE 5.3. Main Reforms on Juvenile Justice in Latin America
(1990-Present)

Reform Description

Principle of legality A child or adolescent may be subjected to the
juvenile justice regime only when he or she is
accused of having committed a criminal offenge.

Restorative and alternative mechanisms There are measures for dealing with children
and adolescents in conflict with the law without
resorting to judicial proceedings and punishmen;.

Minimum age of criminal responsibility Almost all the countries in the region set the MACR
(MACR) at twelve, thirteen, or fourteen years.
Intermediate group Children and adolescents above the MACR but

under eighteen years are criminally liable, but the
are presumed to have diminished responsibility dye
to their age.

Due process The new laws have extended the due process
protections of adults to youth in conflict with
the law and have established specific due process

protections for youth.
Legal consequences for youth declared They are supposed to be different from those applied
criminally responsible to adults and range from warnings and reprimands

to confinement in a specialized institution, Their
goals include social reintegration and rehabilitation,

Confinement as a last-resort measure Pretrial and posttrial confinement should be used
only exceptionally and for the shortest possible time,

1. THE COMMISSION OF A CRIMINAL OFFENSE AS A
REQUIREMENT TO BE SUBJECTED TO THE JUVENILE

JUSTICE SYSTEM (PRINCIPLE OF LEGALITY)

Article 40.2(a) of the CRC says, “No child shall be alleged as, be accused
of, or recognized as having infringed the penal law by reason of acts or
omissions that were not prohibited by national or international law at
the time they were committed.” A number of Latin American constitu-
tions establish a similar requirement that has also been included by all
the Latin American juvenile justice statutes.*

Latin American juvenile justice laws have interpreted that this
requirement implies that a child or adolescent may be subjected to the
juvenile justice regime only when he or she is accused of having com-
mitted a criminal offense. This requirement has been considered a radi-
cal change because under the classical tutelary system, authorities could
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subject minors to sanctions on the basis of broad and vague legal cri-
¢eria such as “social risk”?’” This requirement also distinguishes Latin
American from Anglo-American and continental European juvenile
justice systems that deal with not only juvenile offender cases but also
children and adolescents who engage in “any specific behavior that
would not be punishable if committed by an adult” or are in danger or
in need of protection.®

Despite this requirement, the new juvenile justice statutes have not
specifically addressed the commission of petty offenses and of admin-
istrative violations by juveniles that in most Latin American countries
are within the jurisdiction of the police and other administrative agen-
cies. As a consequence, it is possible that children and adolescents
accused of committing petty offenses and administrative violations are
subjected to a harsher regime than the one established by the juvenile

justice statute.

2. RESTORATIVE JUSTICE AND ALTERNATIVE PROCEEDINGS
Article 40.3(b) of the CRC establishes, “States Parties shall seek to pro-
mote the establishment of laws, procedures, authorities and institutions
specifically applicable to children alleged as, accused of, or recognized
as having infringed the penal law, and, in particular: . . . (b) Whenever
_appropriate and desirable, measures for dealing with such children
without resorting to judicial proceedings, providing that human rights
and legal safeguards are fully respected.” The United Nations Guide-
lines for the Prevention of Juvenile Delinquency (known as the Riyadh
Guidelines) recommend the adoption by states of the same principles.*®
The new Latin American statutes include such a principle by estab-
lishing restorative justice measures as an alternative to juvenile criminal
law:*® Latin American legislation aims at implementing this principle
of restorative justice through the application of four mechanisms: (a)
conciliation and mediation, (b) the opportunity principle, which allows
prosecutors to dismiss cases that could be prosecuted, (c) diversion
‘mechanisms, and (d) the institution of remission, established in article
11 of the Beijing Rules, which is just an alternative label for the appli-
cation of the opportunity principle or diversion mechanisms.>* While
the new juvenile justice legislation of certain countries such as Chile
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and Costa Rica refers to the criminal procedure code regulationg on
adults to apply these mechanisms in the juvenile justice context, other
Latin American countries such as Honduras and El Salvador regulyt,
these mechanisms directly in the juvenile justice legislation.3?

These measures are ways to avoid the application of criminal lay ¢,
juveniles, under the social integration idea that the fewer children and
adolescents who are subjected to criminal law, the better, because Crimj-
nal law is likely to interfere with, rather than to promote, the social rein-
tegration of the juvenile.

Given that rehabilitation has been articulated as one of the goals of
the juvenile justice reforms, these mechanisms could also be interpreteq
-as a way to implement rehabilitation ideals in the context of juvenile jus-
tice.*® The main problem with this interpretation of these mechanisms
is the absence in most countries of the region of rehabilitation programs
or even monitoring programs that check how these mechanisms are
applied.* The absence of these rehabilitation or monitoring programs
has actually led to law-and-order criticisms of these mechanisms under
the argument that they are ways to be soft on crime.

3. MINIMUM AGE OF CRIMINAL RESPONSIBILITY (MACR)
Article 40.3.a of the CRC establishes that “States Parties shall seek to
promote the establishment of . . . a minimum age below which children
shall be presumed not to have the capacity to infringe the penal law”
The Committee on the Rights of the Child has understood this provi-
sion as an obligation for state parties to set a minimum age of crimi-
nal responsibility below which children cannot be held responsible in
a penal law procedure.’* Almost all the countries in the region set the
MACR at twelve, thirteen, or fourteen years. The only country that has
kept it at sixteen years is Argentina.

These children are immune from prosecution due to their lack of
responsibility and are supposed to be referred to children protection
systems. When children under the MACR are accused of committing a
criminal offense, their cases are automatically diverted to the adminis-
trative system of child protection. A number of the new Latin American
juvenile justice regulations have established that children may not be
put in confinement when they are under the MACR.?¢
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4. DIMINISHED CRIMINAL RESPONSIBILITY FOR THE GROUP
BETWEEN THE MACR AND EIGHTEEN YEARS
 The new Latin American juvenile justice legislations establish that chil-
 dren and adolescents above the MACR but under eighteen years are
 riminally liable, but they are presumed to have diminished responsi-
 pility due to their age.”’” In other words, the children and adolescents
who are between the minimum criminal age and eighteen years old are
 riminally responsible, though subject to a special regime.
~ Table 5.4 summarizes the minimum age of criminal responsibility
a5 well as the maximum confinement applicable to children above the
MACR and below eighteen years in eighteen Latin American countries
on the basis of the statutes described in table 5.2.

 [ABLE 5.4. Minimum Age of Criminal Responsibility and Maximum
 Confinement for Those above the Minimum Age and below
Eighteen Years in Latin America

Minimum
age of
criminal
~ Country responsibility Maximum confinement for intermediate group(s)
Argentina 16 Punishment may be imposed only on those who have

turned 18 years and who have been subjected to a
minimum of one year of protective treatment.

Bolivia 12 Maximum confinement of three years for 12- and 13-year-
old and of five years for 14- and 15-year-olds

~ Brazil 12 Maximum confinement period of three years. After
turning 21 years, he or she must be released.

_ Chile 14 Maximum confinement of five years for 14- and 15-year-
olds and of ten years for 16- and 17-year-olds

Colombia 12 Rehabilitation measures include confinement and may not
be longer than three years.

Costa Rica 12 Maximum confinement of ten years for 12- to 15-year-
olds and fifteen years for 15- to 18-year-olds

Dominican Republic 12 Maximum confinement of three years for 13- to 15-year-
olds and of five years for 16- to 18-year-olds

Ecuador 12 Maximum of four years of confinement

El Salvador 12 Maximum confinement of five years for 12- to 15-year-
olds and of seven years for 16 and older

Guatemala 12 Maximum confinement of two years for 13- to 15-year-
olds and of six years for 15- to 18-year-olds

(continued )
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TABLE 5.4. (continued )

Minimum
age of
criminal

Country responsibility Maximum confinement for intermediate group(s)

Honduras 12 Maximum of eight years of confinement

Mexico {Chihuahua) 12 Maximum confinement of ten years for 14- to 16-year-
olds and of fifteen years for 16- to 18-year-olds

Mezxico (D.E) 12 Maximum confinement of five years for 14- to
18-year-olds

Mexico (Federal Act) 12 Maximum confinement of five years for 14- to 16-year-
olds and of seven for 16- to 18-year-olds

Mexico (Nuevo Leon) 12 Maximum confinement of six years for 14- to 16-year-olds
and of eight for 16- to 18-year-olds

Mezxico (Oaxaca) 12 Maximum of nine years of confinement, twelve years on
confinement in cases of homicide, rape, kidnapping, and
parricide

Mexico (Zacatecas) 12 Maximum confinement of months for 14- to 16-year-olds
and of five years for 16~ to 18-year-olds

Nicaragua 12 Maximum of six years of confinement

Panama 14 Maximum of five years of confinement

Paraguay 14 Maximum of eight years of confinement

Peru 12 Maximum of six years of confinement

Uruguay 12 Maximum of five years of confinement

Venezuela 12 Maximum of two years for 12- and 13-year-olds and of

four years for 14-year-olds or older

Sources: Statutes described in table 5.2.

g

5. GENERAL AND SPECIFIC PROCEDURAL AND SUBSTANTIVE
CRIMINAL RIGHTS

Article 40 of the CRC and other international instruments establish due
process protections for youth accused of the commission of a crimi-
nal offense.>® The new Latin American juvenile justice statutes also
explicitly establish such due process protections and special child rights,
which include, among others, the presumption of innocence; the right
to be informed promptly and directly of the charges against him or her
and, if appropriate, through his or parents or legal guardians and to
have legal or other appropriate assistance in the preparation and pre-
sentation of his or her defense; the right to have the matter determined
by a competent, independent, and impartial authority or judicial body,
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in a fair hearing; the right against compulsory self-incrimination, to
examine adverse witnesses, and to compulsory process; and the right
o privacy.”’ :

Not only international instruments but also the criminal procedure
reforms that Latin America has undergone in the past twenty-five years
have influenced the due process regulations of the new Latin Ameri-
can juvenile justice systems. Under the slogan of replacing inquisito-
rial by adversarial systems of criminal justice, these criminal procedure
reforms have included, among other measures, the introduction of oral
and public trials, the elimination of pretrial investigating judges and
a transfer of pretrial investigation to prosecutors, a clear distinction
between the roles of prosecuting and adjudicating cases, the introduc-
tion of prosecutorial discretion and plea-bargaining-like mechanisms,
and broader participation rights for the victim in the criminal process.*°
Given that the new juvenile justice legislations establish that regular
criminal procedure regulations apply to children and adolescents in
conflict with the law, the reforms to Latin American criminal proceed-
ings have also changed the way these children and adolescents are pros-
ecuted and tried.

6. POSTCONVICTION MEASURES FOR THOSE WHO ARE
DECLARED CRIMINALLY RESPONSIBLE

The new Latin American legislations establish the possible legal conse-
quences for a child or adolescent who is declared criminally responsible
for the commission of an offense. These legal consequences are sup-
posed to be different from those applied to adults and range from warn-
ings and reprimands to confinement in a specialized institution. Rule
18 of the Beijing Rules says that nonconfinement measures should be
used to avoid institutionalization to the maximum extent possible, and
article 37(b) of the CRC says that the imprisonment of a child should
be used only as a measure of last resort and for the shortest appropriate
time. The new Latin American juvenile justice legislations reflect these
principles by including no confinement measures, ranging from cau-
tion to probation, to deal with children and adolescents who are found
criminally responsible.*!

The international legal instruments generally refer to this type of
legal consequences as “measures.”*” Depending on each country’s
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legislation, in Latin America they are known as “measures” “Socio.
educational measures,” “punishments,” or “juvenile sentences” The
laws that were passed at the beginning of the 1990s, which followed the
Brazilian model, generally refer to “protection measures” rather than
“sentences” in order to distinguish the postconviction consequences f,,
juveniles from those for adults.** Some of the later legislations instead
use the term “juvenile sanctions”**

The new Latin American laws adjust the maximum time for sen-
tences by age groups (e.g., twelve to fourteen and fifteen to seventeey,
years), under the rationale that time has different implications for the
younger and for the older children and adolescents.*> The most recent
laws also establish specific sentencing rules that refer to the sentencing
scale of the crimes, not to the maximum of the sentencing scale or tqo
an abstract reference to the “seriousness” of crimes as a ground for the
measure or sanction of confinement.*®

Two of the stated goals of juvenile criminal sentences in the new
Latin American laws are the social reintegration of juveniles and their
rehabilitation.*’ In practice, one of the problems for the goal of rehabili-
tation in most countries is the absence of programs and the lack of an
adequate institutional infrastructure for allowing these nonimprison-
ment sentences or measures to try to advance this goal.*®

7. CONFINEMENT AS A PRETRIAL MEASURE AND AS AN
ALTERNATIVE, EXCEPTIONAL, TEMPORARILY LIMITED,

AND BRIEF POSTCONVICTION MEASURE

According to international child rights law, the imprisonment of a
criminally responsible child or adolescent is an exceptional, alternative
measure that must be applied only in the case of very serious crimes
and must be of limited duration.* Pretrial and postconviction impris-
onment must also be as short as possible.’® The new Latin American
laws have also adopted these principles.*

Latin American laws establish that children and adolescents may
be subjected to (a) weekend imprisonment, (b) house arrest, and (c)
imprisonment in a specialized institution. In practice, the only one that
is actually applied in most countries is confinement in specialized insti-
tutions, as was already the case in the classical tutelary system, since,
once again, no well-functioning programs that are sustainable over the
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Jong term have been created to ensure that measures (a) and (b) are
¢ruly available in most of the region. The new laws also establish that
children and adolescents may be deprived of their liberty only in spe-
cialized centers, not regular prisons.”

From Theory to Practice: Comparing Use of Confinement and
Ganctioning Policies in Criminal and Juvenile Courts

The theoretical statements analyzed in the previous sections about
the goals of juvenile justice represent only the rhetoric and aspira-
tions of legal policy rather than hard evidence that juveniles who com-
mit offenses face different treatment and punishment outcomes than
older offenders do. Most of the discussion of juvenile justice in Latin
America has concerned only these rhetorical and aspirational dimen-
sions of policy. But is there evidence from practice that juvenile offend-
ers are deprived of their liberty differently than are defendants in the
criminal courts in Latin America countries? Do juvenile offenders
face different sanction policies than adults do? Data sources are quite
uneven on crime and justice in the region, and no systematic studies
have been undertaken. In addition, since the available data are collected
and reported by countries with different standards of care, systematiza-
tion, and consistency, it is important to be cautious while making cross-
country comparisons. But an analysis of statistics on confinement and
arrest and formal contact with the police suggests that juvenile courts
in Latin America rely less on incarceration than criminal courts for
adults do.

Table 5.5 begins the survey by showing the population in confinement
of persons under eighteen, persons between eighteen and twenty-four,
and persons over twenty-four, in eighteen Latin American countries.
Table 5.5 shows that the total juvenile population in confinement is
smaller than the total population in confinement of the other two age
groups in these eighteen Latin American countries.

Figure 5.1 indicates the proportion of total secure confinement in
juvenile and adult facilities that is occupied by persons under eighteen
in these eighteen Latin American countries. In most countries, the con-
finement of youth accounts for only a very small share of total incar-
ceration. Ten of the eighteen countries count fewer than 3% of those
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TABLE 5.5. Population in Institutions of Secure Confinement by Age in
Eighteen Latin American Countries

Juveniles Adults 18-24 Other aduylts
Argentina 1,375 14,071 60,789
Bolivia 1,874 n/a 13,489
Brazil 20,023 143,470 548,003
Chile 1,882 n/a 49,350
Colombia 3,300 n/a 113,884
Costa Rica 88 2,884 14,830
Dominican Republic 552 n/a 21,875
Ecuador 1,100 n/a 23,178
El Salvador 797 7,731 26,486
Guatemala 900 n/a 15,013
Honduras 278 n/a 11,879
Mexico 10,583 n/a 198,847
Nicaragua 153 n/a 7,200
Panama 428 5,231 14,593
Paraguay 256 n/a 7,924
Peru 1,558 10,526 61,390
Uruguay 500 3,707 9,418
Venezuela 887 n/a 24,069

Sources: Alertamerica, “Repositorio de datos,” http://www.oas.org/dsp/Observatorio/database/countries.aspx?
lang=es, for all countries except the data about Chile, which comes from Gendarmeria de Chile, Compendio
estadistico penitenciario, 2010—2012; and SENAME, Boletin estadistico anual de los nifios(as) y adolescentes
vigentes en la red SENAME, 2003-2013. All data are from between 2011 and 2013, with the exception of the data
on Venezuela, which is from 2008.

locked up as under eighteen, with Costa Rica having fewer than 1%
and Argentina fewer than 2%. Another seven countries have between
3% and 5.6% of total inmates under eighteen. Only Bolivia, with 12.2%
of total confinement in the under-eighteen group, has relatively large
concentrations, and the Bolivian data that were obtained report a total
confined population under 15,370, for an adult confinement rate of 130
persons and a total confinement rate of 174 persons per 100,000.%*
Table 5.6 and figure 5.2 compare adult and juvenile contact with the
police—that is, people arrested, suspected, or cautioned by the police—
with adult and juvenile confinement in twelve Latin American coun-
tries. The percentages of adult and juvenile formal contact with the
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ice are a proxy for how many adult and juvenile cases get into the
ice system in each of these countries. While the percentage of juve-
formal contact with police is higher than the percentage of juveniles
in confinement, the adult percentage of formal contact with the police
s lower than the percentage of adults in confinement out of the total
confined population in ten out of twelve countries (table 5.6). This is
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Figure 5.1. The percentage of persons under eighteen in institutions of secure confine-
ment in eighteen Latin American nations. Note: The calculations shown are based on
the data described in table 5.5. Under the definitions by Alertamerica, “juveniles” are
persons under eighteen years, who are different from juveniles between eighteen and
twenty-four years (whom we call “adults” in table 5.5, to use the category of juvenile
consistently throughout this chapter), who are different from adults. However, to run
the calculations of figure 5.1, we have assumed that those countries that did not report
data for adults between eighteen and twenty-four years included any person eigh-
teen years or older in their category of adults. Notice that if this assumption were not
correct for one or more of these countries, the percentage of the juvenile population
_in confinement out of the total confined population would be even smaller. Sources:
Alertamerica, “Repositorio de datos,” http://www.oas.org/dsp/Observatorio/database/
countries.aspx?lang=es, for all countries except the data from Chile, which come from
Gendarmeria de Chile, Compendio estadistico penitenciario, 2010~2012; and SENAME,
Boletin estadistico anual de los nifios(as) y adolescentes vigentes en la red SENAME,
2003-2013. The percentages are calculated based on the latest available data on each
country. All data are from between 2011 and 2013, with the exception of the data on

_ Venezuela, which is from 2008.
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TABLE 5.6. Percentages of Adult and Juvenile Formal Contact
with the Police and of Adult and Juvenile Confinement in
Twelve Latin American Countries

% of juvenile % of adult formal
formal contact % of juvenile  contact out of % of ady];
out of total confinement total formal confinemeny
formal contact  out of total contact with out of tota]
with police confinement police confinemen
Chile 9.36 2.77 90.64 97.23
Colombia 10.24 1.84 89.76 98.16
Costa Rica 1.49 0.34 98.51 99.66
Ecuador 11.01 241 88.99 97.59
El Salvador 12.71 3.76 87.29 96.24
Guatemala 2.53 1.12 97.47 98.88
Honduras 8.10 2.26 91.90 97.74
Mexico 2.99 4.82 97.01 95.18
Nicaragua 6.08 1.12 93.92 98.88
Paraguay 11.96 2.57 88.04 97.43
Peru 4.19 4.49 95.81 95.51
Uruguay 14.74 3.67 85.26 96.33

Sources: Alertamerica, “Repositorio de datos,” http://www.oas.org/dsp/Observatorio/database/ countries.aspx?
lang=es; United Nations Office on Drugs and Crime (UNODC), “Statistics on Criminal Justice’ http://www
.unodc.org/unodc/en/data-and-analysis/statistics/data.html. Comparison between the latest available data from
the same year in the UNODC database on adult and juvenile formal contact with the police, and adult and
juvenile confinement. When the UNODC database did not contain confinement data, we used data on confine-
ment for the same year from the Alertamerica database. In the case of Mexico and Paraguay, we used data from
two different years because data on these four variables for the same year were not available. Data on Ecuador
is from 2004; Costa Rica and Guatemala from 2006; Paraguay from 2006 and 2007; Peru from 2009; Colombia
and Nicaragua from 2010; Chile, El Salvador, and Honduras from 2011; and Mexico from 2011 and 2012.

an indication that juveniles are confined less often than adults in these
countries. The two outliers are Peru and especially Mexico, where the
percentage of juvenile formal contact with the police is lower than
the percentage of juvenile confinement and the other way around for
adults.> In the other ten countries, the percentage of juvenile contact
with the police out of all contacts is substantially higher than the per-
centage of juveniles in confinement out of the total confined popula-
tion. In these ten countries, the rate of juvenile contact with the police
goes from being 2.3 times higher than the rate of juvenile secure con-
finement in Guatemala and 3.4 times higher in El Salvador to 5.7 times
higher in Colombia (table 5.6).
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We now analyze the ratio of adult and juvenile confinement to,
i adult and juvenile formal contact with the police in twelve
can countries. Comparing the ratio of adults in confine-
ment to adults in formal contact with the police with the ratio of juve-
ailes in confinement to juveniles in formal contact with the police gives
kus another indication of how often confinement is used for each of these
+wo age groups. In ten out of the twelve countries for which data are
available, the ratio of juvenile confinement to juvenile formal contact
with the police is much lower than the ratio of adults in confinement

10 adults in formal contact with the police®®—the two outliers are again

B Ratio for juveniles
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Figure 5.2. Ratio of adult confinement to adult formal contact with the police and
of juvenile confinement to juvenile formal contact with the police in twelve Latin
American nations. Sources: Alertamerica, Repositorio de datos, http:/ /www.oas.org/
dsp/Observatorio/database/ countries.aspx?lang=es; United Nations Office on Drugs
and Crime, “Statistics on Criminal Justice,” http://www.unodc.org/ unodc/en/data-and
-analysis/statistics/data.html. Comparison between the latest available data from the
same year in the UNODC database on adult and juvenile formal contact with the
police, and adult and juvenile confinement. When the UNODC database did not con-
tain confinement data, we used data on confinement on the same year from the Alert-
america database. In the case of Mexico and Paraguay, we used data from two different
years because data on these four variables on the same year were not available. Data
on Ecuador is from 2004; Costa Rica and Guatemala from 2006; Paraguay from 2006

and 2007; Peru from 2009; Colombia and Nicaragua from 2010; Chile, Fl Salvador, and

Honduras from 2011; and Mexico from 2011 and 2012.
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Peru and Mexico. In these ten countries, the ratio of adult confine.
ment to adult formal contact with the police goes from being 5 5 times
higher than the same ratio for juveniles in Guatemala to being 5.6 s
higher in Nicaragua and 6.1 times higher in Colombia (figure 5.2). In
other words, in Guatemala, there are 4.7 adults in formal contact with
the police for each adult in confinement, while there are 10.8 juvenileg
in formal contact with the police for each juvenile in confinement pj,
Nicaragua, there are 71 adults in formal contact with the police for eac,
adult in confinement, while there are 40.7 juveniles in formal contac
with the police for each juvenile in confinement. In Colombia, there are
2.3 adults in formal contact with the police for each adult in confipe.
ment, while there are 14.2 juveniles in formal contact with the police for
each juvenile in confinement (figure 5.2).

The overall picture that comes from these data indicates that con-
finement is used substantially less often for juveniles than for adults
in most countries of Latin America. The data also provide some evi-
dence of fewer or shorter punishments of incarceration for juvenile
crimes. But we would need further data to draw stronger conclusions
in this respect given that we do not have data about the length of con-
finement in the two systems or the balance between pre- and post-
adjudication confinement.

The use of frequencies of formal contact with the police as a mea-
sure of adult and juvenile cases that come into the system (or of juvenile
versus adult criminality) is imperfect because there are no indications
of the severity of the offenses that led to this formal contact with the
police. And the youngest offenders may be arrested more often in
groups, which can overstate the proportion of crimes they represent.
Despite these limitations, the large differences between the ratio of juve-
nile confinement to juvenile formal contact with the police and the ratio
of adult confinement to adult formal contact with the police indicate
that most systems of juvenile justice in Latin America follow through
in practice with the emphasis on avoiding custodial confinement that is
found in their laws on the books.

The same picture emerges from the time-series data that we have
been able to collect on four Latin American jurisdictions—the state of
Rio de Janeiro in Brazil, Colombia, Chile and El Salvador—as indicated
in tables 5.7 to 5.10 and figures 5.3 to 5.6.
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ABLE 5.7- Total Numbers and Percentages of Juveniles and Adults Arrests
and in Confinement in the State of Rio de Janeiro (Brazil), 2007-2011

2007 2008 2009 2010 2011
Arrested adults 14,355 15,508 18,468 19,877 23,090
Adults in secure 22,393 21,306 22,443 24,867 27,685
 confinement
 Arrested juveniles 1,853 1,821 2,272 2,806 3,466
}uveniles in secure 1,034 1,107 633 833 914
~ confinement
. Percentage of adult 88.57 89.49 89.05 87.63 86.95
arrests out of total
arrests
 percentage of adult 95.59 95.06 97.26 96.76 96.80
~ confinement out
of total confined
population
_ Percentage ofjuvenile 11.43 10.51 10.95 12.37 13.05
arrests out of total
~ arrests
Percentage of juvenile 441 4.94 2.74 3.24 3.20

confinement out
of total confined
population

Sources: Secretaria de Estado de Seguranga, Instituto de Seguranca Publica, Balanco de incidéncias criminais e

administrativas.

In the state of Rio de Janeiro, while the percentage of adult arrests
was lower than the percentage of adult confinement, the percentage of
juvenile arrests was higher than the percentage of juvenile confinement

every year from 2007 to 2011 (table 5.7).%°
In the state of Rio de Janeiro, the ratio of adult confinement to adult

arrest was 2.80 times higher than the ratio of juvenile confinement
to juvenile arrests in 2007 and 4.55 times higher in 2011, with a low-
est difference between the two ratios being 2.26 times higher in 2008
(figure 5.3).

In Colombia, while the percentage of adult arrests was lower than
the percentage of adult confinement, the percentage of juvenile arrests
was higher than the percentage of juvenile confinement every year from
2007 to 2011 (table 5.8).

In Colombia, the ratio of adult confinement to adult arrests was 20.6
times higher than the ratio of juvenile confinement to juvenile arrests
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Figure 5.3. Ratio of adult confinement to adult arrests and ratio of juvenile confine-
ment to juvenile arrests in the state of Rio de Janeiro (Brazil), 2007-2011. Source:
Secretaria de Estado de Seguranga, Instituto de Seguranca Ptiblica, Balanco de
incidéncias criminais e administrativas.
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Figure 5.4. Ratio of adult confinement to adult arrests and ratio of juvenile confine-
ment to juvenile arrests in Colombia, 2007-2011. Sources: Alertamerica, “Repositorio
de datos,” http://www.oas.org/dsp/Observatorio/ database/countries.aspx?lang=es;
Policia Nacional de Colombia, Revista criminalidad 45-56.
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8. Total Numbers and Percentages of Juveniles and Adults Arrests

‘ABLE 5 X :
and in Confinement in Colombia, 2007-2011
2007 2008 2009 2010 2011

A[rested adults 195,027 139,358 176,640 197,733 200,066
Adults in secure 63,603 69,979 75,992 84,444 100,451
_onfinement

An-ested juVeniles 32,894 26,685 21,501 22,552 24,661
uveniles in secure 519 462 1,219 1,584 1,805
confinement

Ppercentage of adult 85.57 83.93 89.15 89.76 89.03
arrests out of total

Percentage of adult 99.09 99.34 98.45 98.16 98.23
confinement out

of total confined

population

Percentage of j\IVenile 14.43 16.07 10.85 10.24 10.97
arrests out of total

arrests

Percentage of juvenile 0.81 0.66 1.58 1.84 1.77

confinement out
of total confined
~ population

Sources: Alertamerica, “Repositorio de datos,” http://www.0as.org/ dsp/Observatorio/database/countries.aspx?

_ lang=es; Policfa Nacional de Colombia, Revista criminalidad 45-56.

in 2007 and 6.86 times higher in 2011, with a lowest difference of 6.08
times higher in 2010 and a highest difference of 29.02 times higher
in 2008. In other words, in 2007, there were 63.00 juvenile arrests for
each juvenile in confinement, while there were 3.00 adult arrests for
each adult in confinement. In 2008, there were 57.80 juvenile arrests
for each juvenile in confinement, while there were 1.99 adult arrests for
each adult in confinement. In 2010, there were 14.20 juvenile arrests
for each juvenile in confinement, while there were 2.34 adult arrests
for each adult in confinement. In 2011, there were 13.70 juvenile arrests
for each juvenile in confinement, while there were 1.99 adult arrests for
each adult in confinement (figure 5.4).

In Chile, while the percentage of adult arrests was lower than the
percentage of adult confinement, the percentage of juvenile arrests was
higher than the percentage of juvenile confinement every year from

2008 to 2012 (table 5.9).
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TABLE 5.9. Total Numbers and Percentages of Adult and Juvenile
Formal Contact with Police and Adult and Juvenile Confinement
in Chile, 2008-2012

2008 2009 2010 2011 2012
Adult formal contact 503,575 556,869 558,373 554,095 534,168
with police
Adult confinement 48,824 52,947 54,628 53,606 49,350
Juvenile formal 53,386 51,448 48,033 57,227 54,93
contact with police
Juvenile confinement 1,569 1,750 1,844 1,690 1,882
Percentage of adult 90.4 91.5 92.1 90.6 90.7
formal contact out of
total formal contact
with the police
Percentage of adult 96.9 96.8 97.7 96.9 96.3
confinement out
of total confined
population
Percentage of juvenile 9.6 8.5 7.9 9.4 9.3
formal contact out of
total formal contact
with the police
Percentage of juvenile 3.1 3.2 3.3 3.1 3.7

confinement out
of total confined
population

Sources: United Nations Office on Drugs and Crime, “Statistics on Criminal Justice,” http://www.unodc.org/
unodc/en/data-and-analysis/statistics/data.html; Gendarmeria de Chile, Compendio estadistico penitenciario
2010~2012; SENAME, Boletin estadistico anual de los nifios(as) y adolescentes vigentes en la red SENAME,
2003-2013.

From a different perspective, in this country, the ratio of adult con-
finement to adult formal contact with police was 3.30 times higher than
the ratio of juvenile confinement to juvenile formal contact with the
police in 2008 and 2.69 times higher in 2012, with a lowest difference of
2.55 times higher in 2010 (figure 5.5). In other words, in 2008, there were
10.3 adult arrests for each adult in confinement, while there were 34.0
juvenile arrests for each juvenile in confinement. In 2010, there were
10.3 adult arrests for each adult in confinement, while there were 33.9
juvenile arrests for each juvenile in confinement. In 2012, there were
10.8 adult arrests for each adult in confinement, while there were 29.1
juvenile arrests for each juvenile in confinement.
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As in the other jurisdictions where these data are available, in El Sal-
yador, the percentage of adult arrests was lower than the percentage of
adult confinement, while the percentage of juvenile arrests was higher
han the percentage of juvenile confinement every year from 2005 to
Jo12 (table 5.10).

 In this country, the ratio of adult confinement to adult formal contact
with the police was 2.68 times higher than the ratio of juvenile con-
finement to adult formal contact with the police in 2005 and 2.75 times
higher in 2012, with a lowest difference of 2.62 times higher in 2006 and
a highest difference of 4.67 times higher in 2009 (figure 5.6). In other
words, in 2005, there were 7.3 adults in formal contact with the police
for each adult in confinement, while there were 19.5 juveniles in for-
. mal contact with the police for every juvenile in confinement. In 2006,
 there were 8.6 adults in formal contact with the police for each adult in
_ confinement, while there were 22.5 juveniles in formal contact with the
police for every juvenile in confinement. In 2009, there were 2.4 adults
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Figure 5.5. Ratio of adult confinement to adult arrests and ratio of juvenile confine-
ment to juvenile arrests in Chile, 2008-2012. Sources: United Nations Office on Drugs
and Crime, “Statistics on Criminal Justice;” http:/ Jwww.unodc.org/unodc/en/data-and
-analysis/statistics/data.html; Gendarmeria de Chile, Compendio estadistico peniten-
ciario, 2010-2012; SENAME, Boletin estadistico anual de los nifios(as) y adolescentes
vigentes en la red SENAME, 2003-2013.
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TABLE 5.10. Total Numbers and Percentages of Juvenile and Adult Formyg)
Contact with Police and Confinement in El Salvador, 2005-2012

2005

2006

2007

2008

2009

2010

2011

Adult formal
contact with
police

Adult
confinement

Juvenile formal
contact with
police

Juvenile
confinement

Percentage of
adult formal
contact out of
total formal
contact with
police

Percentage

of adult
confinement out
of total confined
population

Percentage of
juvenile formal
contact out of
total formal
contact with
the police

Percentage
of juvenile
confinement out
of total confined
population

90,574

12,469

8,127

417

91.8

96.8

8.2

3.2

123,604

14,420

11,480

511

96.6

8.5

3.4

58,243

17,867

7,255

630

96.6

3.4

55,790

19,390

8,657

701

86.6

96.5

13.4

3.5

51,213

22,198

8,367

776

86.0

96.6

14.0

34

55,549

23,151

9,214

836

85.8

96.5

14.2

35

48,885

25,019

7,116

971

87.3

96.3

12.7

3.7

2012
47,718

27,033

5,170

1,064

90.3

96.2

9.7

3.8

Sources: United Nations Office on Drugs and Crime, “Statistics on Criminal Justice,” http://www.unodc.org/
unodc/en/data-and-analysis/statistics/data.html; Ministerio de Justicia y Seguridad Publica, “Direccién general
de centros penales: Estadisticas penitenciarias,” http://www.dgcp.gob.sv/index.php?option=com_content
&view=article&id=123; Alertamerica, “Repositorio de datos,” http://www.oas.org/dsp/Observatorio/database/
countries.aspx?lang=es.

in formal contact with the police for every adult in confinement, while
there were 11.0 juveniles in formal contact with the police for every juve-
nile in confinement. In 2012, there were 1.8 adults in formal contact with
the police for every adult n confinement, while there were 4.9 juveniles
in formal contact with the police for every juvenile in confinement.
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The overall picture that comes from the data presented is that there
re large differences between the proportion of adults and juveniles
ho are confined after being arrested or in formal contact with the
olice. This section has shown that these differences stand in most of
¢ region by using not only cross-country but also cross-temporal data
rom multiple sources. These differences provide important indications
that systems of juvenile justice in Latin America follow through in prac-
tice with the emphasis on avoiding custodial confinement that is found
1n their law in the books and theoretical tracts.

It is not possible to know from these data to what extent this lower
use of confinement for juveniles is the result of pretrial detention deci-
ions or postadjudicatory measures and sanctions. It is also impos-
sible to know from these data whether this lower use of confinement
for juveniles is the result of lesser use or use of shorter terms of con-
finement for juveniles. We also cannot know from these data what
specific mechanisms—such as the principle of using confinement as a
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Figure 5.6. Ratio of adult confinement to adult arrests and ratio of juvenile confinement
to juvenile arrests in El Salvador, 2005-2012. Sources: United Nations Office on Drugs
and Crime, “Statistics on Criminal Justice;” hitp://www.unodc.org/ unodc/en/data
-and-analysis/statistics/data.html; Ministerio de Justiciay Seguridad Publica, “Direc-
cién general de centros penales: Estadisticas penitenciarias,” http://www.dgcp.gob.sv/
index.php?optionzcom_content&view=article&id:lzg,; Alertamerica, “Repositorio de
datos” http://www.oas.org/dsp/Observatorio/database/ countries.aspx?lang=es.
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last resort, paternalistic sentiment toward juveniles, or the doctrine of
diminished responsibility, to mention a few possibilities—explain this
lower use of confinement.

But from these data, we can conclude that juvenile justice systems iy,
most countries of Latin America are playing the function and goal of
removing a substantial number of juveniles from criminal law by redyc.
ing the number of juveniles in conflict with the law who are subjected t,
confinement. Without denying the serious problems that juvenile jus-
tice systems in Latin America present, this is one stated goal of juvenjle
justice that a large proportion of Latin American juvenile justice sys-
tems seem to advance.

Future studies should further test whether these conclusions stang
in individual countries and should reexamine these issues once better
data are available about the functioning of juvenile justice systems in
Latin America. Future studies could also deepen the approach taken
in this chapter of making a double comparison between countries gng
between adult and juvenile systems in the region. In order to get a bet-
ter picture of the law in action of juvenile justice in Latin America, it
would be necessary to get cross-country and cross-temporal data on
other variables, such as pretrial and posttrial confinement and pretrial
and postconviction measures different from confinement, not only for
offenses in the aggregate but also for individual offenses. More data on
which actors within Latin American juvenile and criminal justice sys- .
tems make the actual decisions on cases are also necessary. It would be
ideal to obtain these data at the case level. In order to enable such stud-
ies, it is crucial that Latin American countries improve and widen their
data collection on juvenile justice systems in particular and criminal
justice more generally.

Evaluating the Recent Juvenile Justice Laws:
The Chilean Law as a Case Study

As previously explained, Latin American countries have undergone a
wave of reforms on juvenile justice in the past twenty-five years. Tak-
ing the CRC as one of their main models, Latin American countries
have introduced reforms that have given more due process protections
to juveniles and have established the principle that deprivation of liberty
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or juveniles should be used exceptionally and only in those cases when
;s absolutely necessary.

Despite the importance of these reforms, there have been almost no
ualitative or quantitative empirical evaluations of their results, even
1 Portuguese and Spanish.*” This lack of empirical evaluations is itself
¢ result of the unavailability of good data in most countries of the
egion on the functioning of juvenile justice systems before and after the
atroduction of the reforms, as well as the result of the small size of an
mpirically oriented sociolegal community in the region. This section
tries to start filling this vacuum and prompting more empirical research
in this area by analyzing the Chilean juvenile justice reform.

 Our main conclusions are that while the new juvenile justice reform
in Chile has improved due process for juveniles by diminishing the
’; percentage of juveniles in pretrial detention, it has likely increased the
absolute and relative levels of juvenile confinement in Chile. As the pre-
ceding section has shown, juveniles are confined at lower rates than are
adults in Chile, as elsewhere in the region. But our data in this section
show that after the introduction of the juvenile justice reform, juveniles
are confined at higher rates than before the reform in Chile.

The Chilean reform was approved by the Chilean Congress in 2005
(Law 20.084) and came into effect on June 8, 2007.>® The Chilean
reform aimed at replacing the old “tutelary system,” based on protective
measures for non-criminally-liable youth, by a model in which children
and adolescents are considered criminally responsible for their own acts
but subjected to special regulations.> The goals of the new law were to
ensure that the Chilean legislation met due process and constitutional
standards as well as the standards established by the CRC.*° The law’s
goals also included improving the efficiency of the juvenile justice sys-
tem to protect the victims of juvenile crime.®* There was thus a tension
in the new law from its inception between its goals of protecting due
process and the rights of children and adolescents in conflict with the
law, on the one hand, and its crime control goals, on the other.**

The previous legislation considered all children and adolescents
under sixteen years old and sixteen- and seventeen-year-olds who were
declared without discernment by the court as not criminally liable and
subject only to protective measures.®® Special courts called “minor
courts” had jurisdiction to make these discernment determinations and
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to take protective measures. If a sixteen- or seventeen-year-old juvenile
was declared as having discernment, a regular criminal court would t,
his or her case under the same conditions as an adult, and the juvenile
could be placed in an adult prison.

In contrast, the new Chilean juvenile law establishes the minimyp,
age for criminal responsibility at fourteen years. Juveniles betweer, four.
teen and seventeen years are prosecuted under the same adversaria] sys-
tem implemented in Chile for adults between 2000 and 2005 byt Using
the special regulations enacted for juvenile offenders.®* The new |e,.
islation also abolishes the old minor courts and establishes that, ag 5
general rule, the judges, public prosecutors, and public defenders whq
handle juvenile cases must be specialized in this area of law.*® Though
specialized in juvenile law, these judges do not sit in a separate juvenile
court and may also intervene in adult cases.

The new legislation expressly states that authorities must consider
all the rights and guarantees provided by the CRC and other inter-
national instruments that Chile has ratified.®® The new legislation also
determines that pretrial and postadjudication confinement of juveniles
should be used only when there are no other available alternatives and
never in cases in which it would not be appropriate for an adult.*” The
juvenile law also establishes precise sentencing rules in order to limit
the use of arbitrary confinement, which was considered characteristic
of the tutelary regime.*®

The new law also establishes that people younger than eighteen years
who are deprived of their liberty must be put in institutions of confine-
ment that are different from adult prisons. The institution in charge
of the enforcement of criminal court decisions under the new regime
is the National Service of Minors (Servicio Nacional de Menores, or
SENAME). The configuration of SENAME is very different from a
typical penitentiary office because its goals include rehabilitation and
protection of vulnerable children and adolescents—not just those who
committed crimes—and because its administrators and staff tend to
have a different professional background (e.g., as social workers) than
do the administrators and staff of adult prisons.

There have been a few empirical studies on Chilean juvenile justice.”
But these studies have only provided and analyzed data on the function-
ing of the juvenile justice system before or after the introduction of the
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 Figure 5.7. Number and percentage of juveniles in pretrial and postadjudication con-

_ finement in Chile, 2003-2012. Note: We have obtained the data on the number of juve-
 piles in pretrial detention in the regular correctional system before the juvenile justice
reform came into effect from the annual reports of Gendarmerfa, since the SENAME
 annual reports that we have used throughout the chapter as sources on the number of
juveniles in confinement in Chile do not include such pretrial confinement data. As

a consequence of using different sources, the numbers of total juveniles in confine-
ment before the juvenile justice reform came into effect that figure 5.7 shows vary
from the numbers we used in the rest of the chapter. However, the variation is not very
significant (1,051 instead 927 juveniles in 2003, 784 instead of 799 individuals in 2004,
699 instead of 762 individuals in 2005, 827 instead of 848 juveniles in 2006, and 1,334
instead of 1,177 juveniles in 2007). And in any case, our analysis applies, since there

is a substantial upward trajectory of juvenile confinement in Chile after the coming
into effect of the juvenile justice reform. Sources: Gendarmeria de Chile, Compendio
estadistico penitenciario, 2010-2012; SENAME, Boletin estadistico anual de los nifios(as)
y adolescentes vigentes en la red SENAME, 2003-2013.

reform, rather than evaluating the reform.”® Our strategy to make an
evaluation of the reform is to include data before and after the juvenile
justice reform and also data on adults that provide a point of compari-
son with the treatment of juveniles.

We start our assessment with figure 5.7 which shows the percentage
and total levels of juvenile pretrial and postadjudication confinement.
Figure 5.7 indicates that before the introduction of the juvenile justice
reform (including the coming into effect of the adversarial procedure for
juveniles), the levels of pretrial confinement were substantially higher
than those of postadjudication confinement, being between 72.0% and
74.7% of the juvenile population in confinement from 2003 to 2006.
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These high percentages of juvenile pretrial detention could be py;.
tially the product of inquisitorial proceedings that were written 454
very formalistic, and thus slow to reach the adjudicatory phase, anq i,
which pretrial detention was the rule, rather than the exception, dy;.
ing the preadjudication stage. But since these percentages of juvenjje
pretrial confinement were much higher than for adults before the fy
coming into effect of the adversarial procedure for adults in 2005 (the
adult pretrial detention was around 40%),”* these high percentages of
juvenile pretrial detention could also be partially the product of the
tutelary system. Since the tutelary system conceived of confinement ag
a protective measure for juveniles, it was less important whether that
protective measure was imposed before or after the formal adjudication
of the juvenile case.

Since the entering into effect of the new juvenile justice reform in
2007, the distribution of juvenile pretrial and postadjudication confine-
ment started to change dramatically. In this period, the percentage of
juveniles in pretrial confinement went from 72.9% in 2007 to 29.6% in

TABLE 5.11. Total Number of Juveniles in Confinement and Percentage of
Juvenile Confinement out of the Total Confined Population, Chile,
2003-2012

2003 2004 2005 2006 2007 2008 2009 2010 2011 2012

Juveniles in 927 799% 762 848 1,177 1,569 1,750 1,844 1,690 1,882
confinement
Percentage 2.5 2.2 2.0 2.1 2.6 3.1 3.2 33 3.1 3.7
of juvenile
confinement

Sources: Gendarmeria de Chile, Compendio estadistico penitenciario, 2010-2012; SENAME, Boletin estadistico
anual de los nifios(as) y adolescentes vigentes en la red SENAME, 2003-2013.

* The annual human rights report by Universidad Diego Portales, Facultad de derecho: Informe anual de
derechos humanos 2006; Hechos de 2005 (Santiago, Chile, June 2006), shows a total juvenile population in
confinement for 2004 that is close to 960 juveniles, instead of the 799 juveniles that we report (see pages 66 and
70-71 of the report). The difference may be (partially) explained by the fact that while we have used the annual
reports of SENAME that consistently report the number of juveniles in confinement by December 31 of each
year, the human rights report in question reports data on juveniles in “Centers of Observation and Diagnosis”
and “Confined for Behavioral Rehabilitation” by September 30, 2004. In addition, it is possible that the number
of juveniles in “Juvenile Sections of the Correctional System of Chile” indicated by the report refers to the

total number of juveniles who were deprived of their liberty in those sections in the year 2004—though we
cannot tell from the report if this was the case. Instead, the numbers that table 5.11 shows include the number of
juveniles that were in the “Juvenile Sections” by December 31, 2004, as indicated by SENAME's annual report.
In any case, the difference between our numbers and those of the human rights report for the year 2004 would
not change the overall substantially upward trend of juvenile confinement in Chile before and after the juvenile
justice reform.
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Figure 5.8. Number of juveniles in secure confinement for all crimes, for robbery, and
for homicide, in Chile, 2003~2012. Source: SENAME, Boletin estadistico anual de los
nifios(as) y adolescentes vigentes en la red SENAME, 2003-2013.

2012. This result may be the product of the substantially shorter time to
adjudication or the more liberal regulation of pretrial detention under
the adversarial process, as has been the case with the application of the
adversary process to adults.”? This reduction in the percentage of juve-
niles in pretrial detention can be considered a due process improvement
since now most of the juveniles in confinement have been found guilty
beyond a reasonable doubt at trial or have pled guilty.”* However, figure
5.7 shows that the number of juveniles in pretrial confinement has not
gone down in comparison to 2005 and that the change in percentages of
juvenile pretrial detention is also the result of a substantial increase in
the number of convicted juveniles in confinement.

Table 5.11 and figure 5.8 show the number of juveniles in confine-
ment in the aggregate and by the two most relevant crimes from 2003
to 2012.7 Table 5.11 and figure 5.8 show that juvenile confinement
increased substantially from 2003 to 2012. This upward trend in con-
finement levels of juveniles started in 2007, the year the juvenile jus-
tice reform came into effect, and substantially increased since then. The
number of juveniles in confinement increased 103% from 2003 to 2012
and 121% from 2006 (the year before the coming into effect of the juve-
nile justice reform) to 2012. The percentage of juvenile confinement out
of the total confined population (i.e., juvenile plus adult) also grew from
2.5% in 2003 or from 2.1% in 2006 to 3.7% in 2012.
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Figure 5.8 also shows that the increase in juvenile confinement for
robbery and homicide explains almost all of the increase in juvenile
confinement. While the number of juveniles in confinement for rObbery
went from 556 juveniles in 2006 to 1,487 juveniles in 2012, the Numbey
of juveniles in confinement for homicide went from 42 in 2006 to 196 iy,
2012. These two categories represented 89% of the juvenile populatioy
in confinement in Chile in 2012.

Figure 5.9 suggests that the levels of juvenile crime or at least of the
juvenile cases that reached the justice system do not explain the increage
in juvenile confinement. The number of arrests of people younger thap
twenty years for robbery went down in the period in question. If we
take 2006 as the starting year, total robbery arrests decreased 11.6%, rob.-
bery with force on things decreased 11.4%, and robbery with force on
people decreased 11.8%.”° As for homicide arrests, they increased 7.69
(from seventy-nine to eighty-five cases) from 2006 to 2011, but homi-
cide arrests in 2005 were ninety-one.

Given that there are no indications of an increase in juvenile arrests
in the period in question and the lack of other alternative explanations,
it is reasonable to infer that aspects of the juvenile justice reform of 2007
contributed to an increase in juvenile confinement.”®

In the remainder of this section, we argue that the procedural aspects
of the juvenile justice reform cannot (fully) account for the increase in
juvenile confinement. As already mentioned, the juvenile justice reform
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Figure 5.9. Robbery and homicide arrests for people younger than twenty years in
Chile, 2003-2012. Source: Fundacién Paz Ciudadana, Anuario de estadisticas crimina-
les, 2011.
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prought about deep procedural changes by making applicable to juve-
piles the adversarial reform that had come fully into effect for adults in
»005. This adversarial reform brought about not only due process rights
to juvenile defendants but also other procedural and institutional fea-
tures that could explain an increase in juvenile confinement. Empirical
assessments of the adversarial reform regarding adults indicate that it
has increased the efficiency of the Chilean administration of criminal
justice by substantially reducing the time from arrest (or other ways of
initiating a criminal process) to conviction through its deformalization
of the pretrial phase and through the introduction of mechanisms such
as guilty pleas and plea bargaining.”” This time reduction would thus
free resources and could enable the system to process more cases and
enter more convictions—including convictions followed by confine-
ment sentences. In addition, the adversarial reform strengthened the
 prosecuting institutions in Chile by creating an office of the prosecutor
from scratch and by increasing police capacity.

The adversarial system was introduced for the adult population
between 2000 and 2005 but only came into effect in Santiago (the larg-
est region in the country in terms of population) in 2005. In the case of
juveniles, the adversarial reform came into effect with the coming into
effect of the new juvenile law in June 2007.

In order to evaluate whether the procedural aspects of the juvenile
justice reform contributed to the increase of juvenile confinement, fig-
ure 5.10 indicates when the new adversarial criminal procedure system
fully came into effect for adults and juveniles and presents data on the
rate of adult and juvenile confinement between 2003 and 2012.

If we take the year 2003 as the baseline, with the full coming into
force of the adversarial system for adults in 2005, the adult confined
population increased 37% from 2003 to 2012. In the case of juveniles,
taking again the year 2003 as the baseline, the juvenile confined popu-
Jation increased 103% during the same period. It is thus possible that
the introduction of the adversarial criminal process was an interven-
ing factor that has contributed to the increase of the adult and juvenile
confinement population. However, the introduction of the same adver-
sarial system for juveniles and adults could not explain why the juvenile
confinement rate increased 2.78 times more than the adult confinement
rate in this period, as shown by figure 5.10.
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Figure 5.10. Rate of adult and juvenile confinement in Chile, 2003-2012, after the com-
ing into effect of the adversarial system and the juvenile justice reform. Sources: Gen-
darmeria de Chile, Compendio estadistico penitenciario, 2010-2012; SENAME, Boletin
estadistico anual de los nifios(as) y adolescentes vigentes en la red SENAME, 2003-2013.

In addition, this difference between the increase in adult and juvenile
confinement is even more remarkable if we take into account that while
the arrest rates do not seem to account for changes in juvenile confine-
ment, changes in the rate of adult arrests may explain the increase in
adult confinement, as figure 5.11 indicates. The upward part of the curve
on arrests of people older than nineteen years track almost perfectly
the upward curve on adult confinement. While total arrests of people
older than nineteen years increased 47% (from 127,247 to 187,273 arrests)
from 2004 to 2011, adult confinement increased 48% in the same period
(from 36,123 t0 53,606 cases).

If an increase in adult arrests may explain (a substantial share of) the
increase in adult confinement, the adversarial reform would not explain
such an increase. Unless the adversary system affected adult and juvenile
cases in very different ways, the introduction of such a system would
thus not (fully) explain the increase in juvenile confinement either.

However, it is possible that the adversary system affected adult and
juvenile confinement differently given the different composition of the
adult and juvenile docket. As we saw in figure 5.8, robbery, a crime that
is comparatively easy to prosecute and try, accounts for 75% to 80% of
juvenile confinement. In contrast, robbery and theft account for about
50% of adult confinement, and drug offenses—crimes that are generally
more difficult to investigate, prosecute, and try than robbery—account
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for over 15%. Also, as figure 5.11 shows, while robbery arrests for adults
increased 26%, drug offense arrests for adults increased 198% between
5003 and 2011. It is thus possible that the adversary system has con-
tributed to (more of) an increase in juvenile confinement than in adult
confinement because the adversary process has been particularly good
at investigating, prosecuting, and trying crimes such as robbery, which
s the crime that accounts for most of juvenile confinement.

~ But even if the adversary system affected adult and juvenile confine-
 ment differently, it is unlikely that it is the only aspect of the juvenile
justice reform that accounts for the increase in juvenile confinement
given how much higher it has been than the increase in adult confine-
ment and given that arrests for people younger than twenty decreased,
while arrests for people older than twenty went substantially up.

Other aspects of the juvenile justice reform could then partially
explain the juvenile confinement increase. As already mentioned, the
Chilean reform aimed at replacing the old “tutelary system,” based on
protective measures on non-criminally-liable youth, with a model in
which youth are considered criminally responsible for their own acts,
even if subject to special regulations. A number of the old “minor court”
judges retired or were transferred to civil courts, and a new group of
prosecutors and judges, trained and specialized in the new juvenile
justice system, started to prosecute and adjudicate juvenile cases after
the coming into effect of the juvenile justice reform in 2007. It is then
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Figure 5.11. Adult confinement and arrests for people older than nineteen years
in Chile, 2003-2011. Source: Fundacién Paz Ciudadana, Anuario de estadisticas
criminales 2011.
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possible that the shift from a protective to a responsibility paradigm fo,
juveniles has led to a higher use of confinement because it has left moy,
room for decision makers to take into account retributive and incapaci-
tation considerations that, as we mentioned, were one of the motiys.
tions or reasons for the introduction of the juvenile justice reform fo,
a number of political actors. This may be particularly the case becayse
~ the prosecutors and judges who try juvenile cases, though specialized i
juvenile law, do not sit in a separate juvenile court and may also inter-
vene in adult cases. Short of data at the case level on actual measureg
and sentences and other variables before and after the juvenile justice
reform, which we do not have, the evidence to test this hypothesis can
only be indirect.

In any case, whether there were particular interactions between the
adversary system and the juvenile docket or whether the transition from
a tutelary system to a criminal juvenile responsibility system left room
to implement more punitive policies toward juveniles, our data suggest
that the juvenile justice reform has contributed to higher confinement
levels for juveniles.

As shown in table 5.9, juvenile confinement is only 3.7% of overall
confinement, and confinement is used substantially less against juve-
niles than against adults in Chile. However, since the new juvenile
justice system came into effect, juvenile confinement has doubled its
absolute numbers and increased 2.78 times higher than adult confine-
ment and represents a higher percentage of total confinement, without
an increase in juvenile arrests. The new juvenile justice regime is likely
responsible for this increase.

Conclusion

This chapter has provided an overview of the law in the books and
the law in action of Latin American juvenile justice systems and has
explored how much of a gap there is between the two. Latin American
juvenile courts were created in the first half of the twentieth century
under legal frameworks that conceived of youth in conflict with the
law as subjects of protection and treatment. At the turn of the twenty-
first century, there was a wave of juvenile justice laws that conceive of
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deviant youth as rights bearers who are protected by due process and
are criminally responsible for their conduct.

~ In the two periods, Latin American juvenile justice laws have had as
 two of their stated goals rehabilitating these children and adolescents
 and removing them from criminal law and punishment. Without deny-
ing the serious problems that Latin American juvenile justice systems
 present, our analysis of Latin American juvenile justice systems suggests
 that the second goal is advanced by these systems since Latin American
juvenile justice systems do remove a substantial number of these chil-
dren and adolescents from criminal confinement.

Our analysis of the Chilean juvenile justice reform also suggests that
the reform has likely brought about substantially higher levels of youth
confinement. As in the rest of the region, juveniles are confined at a
Jower rate than are adults in Chile. But after the introduction of the
juvenile justice reform, absolute and relative levels of juvenile confine-
ment have gone up. Future studies should explore whether the Chilean
reform is representative or an exception among the new juvenile justice
reforms in the region.
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