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Chapter 13: Specific Examples of Employment Discrimination by State and Local 

Governments, 1980-Present 

Based on the reports on employment law and discrimination related to sexual 

orientation and gender identity for each of the 50 states (See Appendices), this chapter 

compiles more than 380 specific examples of workplace discrimination against state and 

local employees, almost all occurring within the last 20 years, and none occurring prior to 

1980.  The state reports collected examples of discrimination from court opinions, 

administrative complaints, academic journals, books, newspapers, and publications by 

and complaints made to community-based organizations. 

This record demonstrates that discrimination against LGBT state and local 

employees is widespread in terms of quantity, geography, and occupational category.  The 

quantity compares favorably to that of past records of public employment discrimination 

supporting civil rights legislation.  Geographically, the examples reach into every state 

except North Dakota, which has a smaller population. The LGBT employees 

discriminated against work for every branch of state government: legislatures, judiciaries, 

and the executive branch.  The examples include public employees who help people find 

jobs, housing, and health care; teachers and professors; state troopers and prison guards; 

judges, bus drivers and tax collectors; and those who work for museums and for the 

DMV. 

 In many of these cases, courts have found violations of rights to equal protection, 

free expression, and privacy, as well as the impermissible use of sex stereotypes.  There 
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are also cases where plaintiffs lose because judges rule that, in the absence a law like 

ENDA, state and federal law do not provide a remedy. 

What is missing in all of these cases is any rational reason for the adverse 

employment action, whether or not the law provides a remedy.  In none of these cases do 

employers assert that sexual orientation or gender identity impacts an employee‘s 

performance in the workplace.  To the contrary, among the examples of public servants 

who have been discriminated against are a gay faculty member at Louisiana State 

University who had received a Distinguished Service Award; a transgender sheriff in 

Oregon who had received a commendation for delivering a baby on the side of a 

highway, and a lesbian social worker in Mississippi who was told she was one of the best 

employees at her center helping mentally disabled children. 

The irrationality of the discrimination is also vividly indicated by the harassment 

that many of these workers have been subjected to.  Here is a very limited sense of what 

these employees have been called in the workplace: an officer at a state correctional 

facility in New York, ―pervert‖ and ―homo;‖ a lab technician at a state hospital in 

Washington, a ―dyke;‖ an employee of New Mexico‘s Juvenile Justice System, a ―queer.‖  

There are a large number of examples where employees are called ―fag‖ or faggot.‖ 

What is also striking about these examples of workplace harassment is the degree 

to which the words are accompanied with physical violence.  A gay employee of the 

Connecticut State Maintenance Department was tied up by his hands and feet; a 

firefighter in California had urine put in her mouthwash; a transgender corrections officer 

in New Hampshire was slammed into a concrete wall; and a transgender librarian at a 

college in Oklahoma had a flyer circulated about her that said God wanted her to die.  
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When employees complain about this kind of harassment, they are often told that it is of 

their own making, and no action is taken. 

These 380-plus documented examples are not a complete record of discrimination 

against LGBT people by state and local governments, and should not be read as such.  

Based on our research, and on other scholarship, we have concluded that these examples 

represent just a fraction of the actual discrimination for at least seven reasons: 

 We were unable to collect administrative complaints from the vast majority of 

state and local enforcement agencies. For example, of the twenty state 

enforcement agencies we contacted to collect administrative complaints of 

discrimination, only six made available redacted complaints for us to review.  Of 

the 203 cities and counties we contacted, only two, Philadelphia and Providence, 

provided administrative complaints for us to review. 

 Of those we did contact, many agencies lacked the resources, knowledge and 

willingness to consider sexual orientation and gender identity discrimination 

complaints.  Of the 36 city and county agencies that responded to our requests, 

two incorrectly referred such complainants to the EEOC even though there is no 

federal law prohibiting sexual orientation discrimination, one incorrectly said 

their jurisdiction did not prohibit such discrimination, one said there was no 

administrative enforcement mechanism for such complaints and callers had to file 

in court, five said they did not have the resources to enforce such claims and 

referred callers to their state administrative agency, and three said they lacked the 

resources to compile the requested data.  Another 136 city and county agencies, 

two-thirds of those contacted, never responded in any manner to repeated phone 
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calls, e-mails, letters, and formal requests for information by the Williams 

Institute. Our research findings on this point confirmed earlier studies.
1
 

 Scholarship
2
  and surveys indicate that some courts may not be receptive to the 

claims of LGBT plaintiffs, dissuading them from filing complaints. Even in 

California and New Jersey, states at the forefront of anti-discrimination efforts, 

surveys of thousands of persons who used the judicial system found a widespread 

perception that the courtroom experience was not fair or unbiased toward lesbians 

and gay men.
3
  In 1998, the Sexual Orientation Fairness Subcommittee of the 

Judicial Council of the State of California surveyed 1,225 LGBT users of the 

California court system.
4
  Fifty percent of these court users believed that the 

courts were not providing‖ fair and unbiased treatment to lesbians or gay men.‖
5
  

A report by the New Jersey Supreme Court, released in 2001, replicates many of 

the findings from the California state court survey.   Of the 2,594 court users 

surveyed in New Jersey, 7% self-identified as lesbian, gay, or bisexual.
6
  Over 

60% of LGB participants in the survey felt that sexual orientation bias impacted 

                                                 
1
 Norma M. Riccucci & Charles W. Gossett, Employment Discrimination in State and Local Government: 

The Lesbian and Gay Male Experience, 26 AMERICAN REVIEW OF PUBLIC ADMINISTRATION 182 (1996) 

(observing that in some states, the enforcement of statutes or executive orders was ―questionable‖);  see 

also Roddrick A. Colvin, Improving State Policies Prohibiting Public Employment Discrimination Based 

on Sexual Orientation, 20 REVIEW OF PUBLIC PERSONNEL ADMINISTRATION 5 (2000) (finding state laws 

were lacking sufficient accountability measures, including active support from constituents and policy 

makers, explicit commissions or advisory boards to oversee implementation of the policy, and committed 

and skillful enforcement staff.  The implementation barriers that arise from these deficiencies include the 

inability to make employees aware of their legal rights, poor enforcement mechanisms, and a fear of 

retaliation experienced by potential claimants.). 
2
 See Rhonda R. Rivera, Our Straight-Laced Judges: The Legal Position of Homosexual Persons in the 

United States, 50 HASTINGS L.J. 1015 
3
 Sexual Orientation Fairness Subcommittee, Judicial Council of the State of California, Sexual Orientation 

Fairness in the California Courts (2001); New Jersey Supreme Court, Final Report of the Task Force on 

Sexual Orientation Issues (Jan. 2, 2001). 
4
 Sexual Orientation Fairness in the California Courts, supra, note 3. 

5
Id. At 5. 

6
Final Report of the Task Force on Sexual Orientation Issues, supra, note 3. 



 

 

13-5 

 

cases outcomes; 78% had heard a judge or supervisor make a derogatory joke or 

statement about homosexuals.  Based on these findings, the New Jersey Task 

Force concluded, ―sexual orientation bias, whether actual or perceived, has the 

capacity to … affect case disposition …[and] dissuade individuals from using the 

court system.‖
7
 

 Scholars have also indicated that that judges may be uncomfortable with writing 

opinions about LGBT people or issues.
 8

  The mere failure to publish opinions can 

distort the development of the law.  Howard Slavitt discusses the impact on legal 

precedent of the failure to publish certain cases by using as an example a case 

involving an LGBT state employee, in this case an inmate employed in the 

prison‘s education department.
9

  The plaintiff who won his employment 

discrimination claim on constitutional grounds, but the Fourth Circuit chose not to 

publish the opinion, greatly reducing its value as precedent to support future 

claims. 

 A large proportion of claims are settled before any complaint is filed, and 

therefore no record of the case is established.  In 2002, Roddrick A. Colvin and 

Norma M. Riccucci published a study in which they assessed the effectiveness of 

                                                 
7
 Id. At 3.   

8
 See, for example, Rhonda R. Rivera, Our Straight-Laced Judges: The Legal Position of Homosexual 

Persons in the United States, 50 HASTINGS L.J. 1015, 1022 n.27 (1999), citing In State v. Brown, 39 Ohio 

St. 2d 112, 118, 313 N.E.2d 847, 851 (1974) (―Justice Stern noted in his dissent: 'In fact, nowhere in the 

recorded decisions of the Ohio Supreme Court has any justice ever used the term 'homosexual' or 

'homosexuality' . . . .'His opinion indicates that Justice Stem did computerized research using LEXIS.‖).  

See also To Publish or Not to Publish - That Is The Question, 2 Sex L. Rptr. 18 (1976); KENNETH DAVISON, 

RUTH BADER GINSBURG & HERMA HILL KAY, SEX-BASED DISCRIMINATION (West Pub. Co. 1974), 

discussing unreported lesbian mother cases and applying the California standards with respect to 

certification for non-publication to determine whether many of the child custody cases were properly 

denied publication. 
9
Howard Slavitt, Selling The Integrity of the System of Precedent: Selective Publication, Depublication and 

Vacatur, 30 HARV. C.R.-C.L. L. REV. 109, 110 (1995). 
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non-discrimination policies that protect sexual orientation or gender identity by 

surveying employment attorneys who had personally handled such cases.
10  

The 

attorneys reported that in all situations but one, the claims were settled before 

going to court, and in most situations were settled via letters and negotiation. 

 LGBT people may not pursue claims for fear of outing themselves further in the 

workplace and their communities.
11

  For example, in a study published in 2009 by 

the Transgender Law Center, only 15% of those who reported that they had 

experienced some form of discrimination had filed a complaint.  Of those who did 

not, 26% were afraid they would lose their job and 13% were afraid to come out 

in order to file a complaint.
12

 

 Perhaps most importantly, at least one-third of LGBT employees continue to be 

closeted at work, meaning that they avoid discrimination by hiding who they are.  

The 2008 Out & Equal survey reported that 36% of lesbians and gays were 

closeted at work.
13

  A 2001 Kaiser Family Foundation study found almost exactly 

the same result, reporting that 37% of LGB employees were not open about their 

                                                 
10

 Roddrick A. Colvin & Norma M. Riccucci, Employment Nondiscrimination Policies: Assessing 

Implementation and Measuring Effectiveness, 25 INT‘L. J. OF PUBLIC ADMIN. 95 (2002). 
11

 See, for example, NATIONAL EDUCATION ASSOCIATION, Report of the NEA Task Force on Sexual 

Orientation 4 (Feb. 8, 2002), available at http://www.glsen.org/binary-

data/GLSEN_ATTACHMENTS/file/225-1.pdf (Reprinted by GLSEN with permission from the National 

Education Association); Norma M. Riccucci & Charles W. Gossett, Employment Discrimination in State 

and Local Government: The Lesbian and Gay Male Experience, 26 AM. REV. OF PUBLIC ADMIN. 185 

(1996); TRANSGENDER LAW CENTER, State of Transgender California (March 2009), available at 

http://www.transgenderlawcenter.org/pdf/StateofTransCAFINAL.pdf (last accessed September 20, 2009); 

MINNESOTA STATE BAR ASSOCIATION TASK FORCE ON DIVERSITY IN THE PROFESSION, 2005 Self-Audit for 

Gender and Minority Equity: A Research Study of Minnesota Law Firms, Non-Firm Employers and 

Individual Lawyers, (September 2006), available at 

http://www2.mnbar.org/governance/assembly/Committees/GeneralPolicy/MSBA.Diversity.Report.Final.do

c. 
12

 State of Transgender California, supra note 11. 
13

 HARRIS INTERACTIVE, OUT & EQUAL WORKPLACE ADVOCATES, Out & Equal Workplace Culture Report: 

Survey of Workplace Attitudes 2002-2008 (2008), available at 

http://outandequal.org/documents/OE_workplace_culture_report.pdf 
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sexual orientation to their bosses.
14

  Levine and Leonard found that more than 

60% of lesbians surveyed in their 1984 study worried that they would face 

adverse employment actions if they did not remained closeted on the job.
15

  

Eleven years later, Croteau and Lark found that 44% of LGB college student-

affairs professionals anticipated the same.
16

  As recently as 2005, 70% of closeted 

LGB respondents to the Lambda Legal and Deloitte Financial Advisory survey 

revealed that they had chosen not to disclose their sexual orientation because they 

feared risk to employment security or hostility and harassment in the workplace.
17

   

Of LGBT attorney respondents to the Minnesota State Bar Association survey in 

2005, 70% stated that they had hidden their sexual orientation at some point in the 

course of their professional careers due to concern that revealing such would lead 

to adverse employment consequences.
18

  In the same survey, 71% of LGBT 

respondents and 67% of heterosexual respondents agreed that it would be harder 

to get hired as an attorney if a person was thought to be gay or transgender. 

 Drawn, from the 50 state reports that form the basis of this chapter, the following 

illustrate specific examples of experiences that might deter LGBT litigants from pursing 

employment discrimination complaints in court. 

 

                                                 
14

THE KAISER FAMILY FOUNDATION, Inside-OUT A Report on the Experiences of Lesbians, Gays and 

Bisexuals in America and the Public’s Views on Issues and Policies Related to Sexual Orientation (Nov. 

2001), available at 

http://www.kff.org/kaiserpolls/loader.cfm?url=/commonspot/security/getfile.cfm&PageID=13875. 
15

 Martin P. Levine & Robin Leonard, Discrimination Against Lesbians in The Work Force, 9 JOURNAL OF 

WOMEN AND CULTURE 700 (1984). 
16

 James M. Croteau & Julianne S. Lark, On Being Lesbian, Gay or Bisexual in Student Affairs: A National 

Survey of Experiences on the Job, 32 NASPA JOURNAL 189 (1995). 
17

 LAMBDA LEGAL & DELOITTE FINANCIAL ADVISORY SERVICES LLP, 2005 Workplace Fairness Survey 

(April 2006), available at http://data.lambdalegal.org/pdf/641.pdf. 
18

 2005 Self-Audit for Gender and Minority Equity: A Research Study of Minnesota Law Firms, Non-Firm 

Employers and Individual Lawyers, supra note 11. 
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 In March of 2002, in response to a newspaper article on the expansion of rights to 

gay couples in other states, George County Justice Court Judge Connie Glen 

Wilkerson wrote a letter to The George County Times stating in part: ―in my 

opinion, gays and lesbians should be put in some type of mental institute instead 

of having a law like this passed for them.‖
19

  The judge later repeated these views 

in a telephone interview stating, ―homosexuality is an ‗illness‘ which merited 

treatment, rather than punishment.‖
20

  When the judge was sued for violation of 

the Code of Judicial Conduct, the Mississippi Supreme Court ruled that the judge 

had not violated any cannon of judicial conduct,
21

  and that any LGBT party 

before the judge had adequate protection through the recusal process.
22

   

 In 1997, a complaint was filed against a Texas judge who dismissed a domestic 

violence case involving two lesbians, because in dismissing the case he said, ―You 

all have these funny relationships – that‘s fine – I have nothing to do with it, but 

don‘t bring it in here for me to try to decide . . . I‘m dismissing the case . . . It‘s 

too much for me.  Don‘t bring it back – the next time you come back, I‘ll put 

somebody in jail.‘
23

 

 In 1994, the Dallas County Sheriff‘s Department suspended a bailiff after he was 

heard making derogatory remarks about a lesbian rape victim.  The bailiff joked 

to the rapist‘s attorney that ‗if it was me [on the jury], I‘d only give him 30 days 

                                                 
19

Mississippi Comm'n on Judicial Performance v. Wilkerson, 876 So. 2D 1006, 1008 (2004). 
20

 Id. 
21

 Id. at 1015. 
22

 Id. at 1016.  The current Mississippi Code of Judicial Conduct, promulgated on April 4, 2002, Cannon 

3[5] states: ―A judge shall perform judicial duties without bias or prejudice.  A judge shall not, in the 

performance of judicial duties, by words or conduct manifest bias or prejudice, including but not limited to 

…sexual orientation.‖  In re Miss. Code of Jud. Conduct, NO. 89-R-99013-SCT, 2002 Miss. LEXIS 124, 

22 (Miss. 2002). 
23

 PEOPLE FOR THE AMERICAN WAY FOUNDATION, HOSTILE CLIMATE: A STATE BY STATE REPORT ON ANTI-

GAY ACTIVITY 48-49 (1997 ed.). 
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for raping a lesbian.‖  A review board suspended the bailiff for 10 working days 

and ordered him to undergo sensitivity training and apologize in writing to the 

woman.‖
24

 

 In 1992, a justice of the South Dakota Supreme Court, wrote a concurring opinion 

in a case limiting visitation for a mother who was a lesbian.
25

  In the opinion, he 

stated: ―Until such time that she can establish, after years of therapy and 

demonstrated conduct, that she is no longer a lesbian living a life of abomination 

(see Leviticus 18:22), she should be totally estopped from contaminating these 

children. . . . There appears to be a transitory phenomenon on the American scene 

that homosexuality is okay.  Not so.  The Bible decries it.  Even the pagan 

―Egyptian Book of the Dead‖ bespoke against it.  Kings could not become 

heavenly beings if they had lain with men. In other words, even the pagans, 

centuries ago, before the birth of Jesus Christ, looked upon it as total defilement.‖ 

 

The  more than 380 examples that follow include examples of discrimination 

against local employees as well as state employees. The Supreme Court has recognized 

―that evidence of constitutional violations on the part of non-state governmental actors is 

relevant to the § 5 inquiry,‖
26

 including discrimination by federal
27

 and local 

                                                 
24

 PEOPLE FOR THE AMERICAN WAY FOUNDATION, HOSTILE CLIMATE: A STATE BY STATE REPORT ON ANTI-

GAY ACTIVITY 70 (1994 ed.). 
25

 Chicoine v. Chicoine, 479 N.W.2d 891 (1992). 
26

 Tennessee v. Lane, 124 S.Ct. 1978, 1991 n.16 (2004). 
27

 Nevada Dep't of Human Resources v. Hibbs, 123 S.Ct. 1972, 1980 (Rehnquist, C.J.)(relying on a study 

of federal employers to draw the conclusion that ―where state law and policies were not facially 

discriminatory, they were applied in discriminatory ways.‖); see also id. at 1989 (Kennedy, J., 

dissenting)(―A history of discrimination on the part of the Federal government may, in some situations, 

support an inference of similar conduct by the States . . . .‖); Tennessee v. Lane, 124 S.Ct. 1978, 1991 n. 16 

(2004) (―Moreover, what THE CHIEF JUSTICE calls an 'extensive legislative record documenting States‘ 

gender discrimination in employment leave policies‘' in Nevada Dep't of Human Resources v. Hibbs, in fact 
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government
28

 employers and the private sector.
29

  As these examples make clear, as well 

as other evidence considered in this report, the patterns of discrimination by state 

employers and local employers are strikingly similar.  The discrimination against those in 

educational institutions looks the same whether the employee is working for a state 

university or a high school; the discrimination against law enforcement personnel does 

not vary depending on whether the officer‘s badge is that of a state or a county. 

The patterns of discrimination look so similar between state and local 

governments because they are not merely parallel, they are connected. Much of the 

discrimination by local employers is grounded in historical, as well as current, 

discriminatory state laws, policies and practices. For example, many of the local 

government examples deal with discrimination against teachers.  Teachers in all states are 

licensed by the state governments, and most of the terminations described in the 

examples are based upon failing to comply with ―moral fitness requirements‖ established 

                                                                                                                                                 
contained little specific evidence of a pattern of unconstitutional discrimination on the part of the States. 

Indeed, the evidence before the Congress that enacted the FMLA related primarily to the practices of 

private sector employers and the Federal Government‖)(citation omitted). 
28

 See, e.g., Tennessee v. Lane, 124 S.Ct. At 1991 (2004) ―Congress itself heard testimony from person with 

disabilities who described the physical inaccessibility of local courthouses … And its appointed task force 

heard numerous examples of the exclusion of persons with disabilities from state judicial services and 

programs, including exclusion of persons with visual impairments and hearing impairments from jury 

service, failure of state and local governments to provide interpretive services for the hearing impaired, 

failure to permit the testimony of adults with developmental disabilities in abuse cases, and failure to make 

courtrooms accessible to witnesses  with physical disabilities.‖)(emphasis added); see also id. At 1991 n. 16 

(―[M]uch of the evidence in South Carolina v. Katzenbach, 383 U.S. 301, 312– 315, 86 S.Ct. 803, 15 

L.Ed.2d 769 (1966), to which THE CHIEF JUSTICE favorably refers, post, at 2003, involved the conduct 

of county and city officials, rather than the States.‖). 
29

 See, e.g., Nevada Dept. of Human Resources v. Hibbs, 123 S.Ct. at 1979 n. 3 and accompanying text 

(―While this and other material described leave polices in the private sector, a 50 state survey also before 

Congress demonstrated that 'The proportion and construction of leave policies available to public sector 

employers differs little from those offered private sector employers.'); see also Tennessee v. Lane, supra 

note 27; Nevada Dept’ of Human Resources v. Hibbs, 123 S.Ct. At 1987 (Kennedy, J., 

dissenting)(―Congress‘s consideration of evidence of discrimination by private entities may be relevant for 

Section 5 analysis were discrimination in private sector is 'parallel' to discrimination by state 

governments.‖) 
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by state licensing requirements.
30

  As long as sodomy laws were on the books, even a 

potential violation of those state laws was sufficient to find that a teacher was ―immoral.‖
 
 

This connection was sufficiently direct that a number of state supreme courts recognized 

it as the basis for standing in lawsuits brought by teachers and other licensed 

professionals, litigation that ultimately led to the courts declaring their state sodomy laws 

unconstitutional.
31

  Further, there is a history of state purges of LGBT public employees 

                                                 
30

 See, for example, Rivera, supra note 8, at 1079: 

In all fifty states, a teaching certificate, granted by the state, must be obtained in order to teach in a 

public school system at the elementary or secondary level.  The homosexuality of an individual teacher 

may be raised on application for the teaching certificate or on application for a particular teaching 

position. It can also become an issue as a cause for dismissal from a particular job and, more severely, 

as a cause for the revocation of the license to teach. The main legal issues confronting the homosexual 

teacher are dismissal from a current position and revocation of his or her teaching certificate. While 

dismissal from a current position is certainly injurious to the teacher, revocation of his or her teaching 

certificate is a personal catastrophe. Without proper credentials a teacher cannot be hired anywhere in 

that state and is thus essentially banned from his or her profession. All states have statutes that permit 

the revocation of teaching certificates (or credentials) for immorality, moral turpitude, or 

unprofessionalism.  Homosexuality is considered to fall within all three categories. Dismissals of 

homosexual teachers, as differentiated from loss of credentials, have also usually been based on 

charges of ―immorality.‖ 
 
31

  See, for example, Jegley v. Picado, 349 Ark. 600, 609 (Ark. 2002), in which plaintiffs ―fear prosecution 

for violations of the statute and claim that such prosecution could result in their loss of jobs, professional 

licenses, housing, and child custody.‖   In the case, one plaintiff had been hired as a school counselor, but 

when school administrators learned he was gay they refused to honor his contract.  Appellee‘s  

Supplemental Abstract, Brief, and Supplemental Addendum at xv, Jegley, 349 Ark. 600 (No. 01-815).  

Another had to conceal her relationship because her lover was afraid she would be fired from her teaching 

job if her sexual orientation became known.  Appellee‘s  Supplemental Abstract, Brief, and Supplemental 

Addendum at xv, Jegley, 349 Ark. 600 (No. 01-815).  See also Doe v. Ventura, No. MC 01-489, 2001 WL 

543734 (Minn. Dist. Ct. May 15, 2001) (―Similarly…Mr. Roe,
 
 a licensed elementary school teacher, and 

Mr. Duran and Ms. Doe, licensed Minnesota lawyers, fear adverse licensure consequences from any 

disclosure, voluntary or other convicted of a felony‖ (which sodomy was under then-existing Montana 

law)); Gryczan v. State, 283 Mont. 433 (Mont. 1997) (referencing a teacher who had been licensed in the 

state for 25 years (―[Respondents] contend that the damage to their self-esteem and dignity and the fear that 

they will be prosecuted or will lose their livelihood or custody of their children create an emotional injury 

that gives them standing to challenge the statute.  For example, two Respondents are employed or are 

seeking employment in positions requiring state licenses.  Because they engage in conduct classified as a 

felony, they fear they could lose their professional licenses.‖); Campbell v. Sundquist, 926 S.W.2d 250, 253 

n.1 (Tenn. Ct. App. 1996) (the court noted that the identity of one of the plaintiffs (John Doe) had been 

sealed ―due to concern that he would be fired from his job if his violation of the [Homosexual Practices 

Act] became known to his employer.‖  The court also notes that the plaintiffs ―believe they are threatened 

with prosecution for violations of the statute, which could result in plaintiffs losing their jobs, professional 

licenses, and/or housing should they be convicted.‖) 
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that focused on state and local educational professionals,
32

 state laws that explicitly 

barred LGBT people from teaching,
33

 laws requiring that homosexuality not be taught in 

a positive manner,
34

 and pronouncements by state officials that all LGBT teachers could 

be found to be ―immoral‖ and fired from their positions—even after state sodomy laws 

have been repealed.
35

 

Sodomy laws also have served as a linchpin in discriminatory policies directed 

against law enforcement officers.  This has been true regardless of whether the individual 

                                                 
32

 In his book, ―Dishonorable Passions,‖ William Eskridge summarizes an extensive and organized 

purge of state and local public employees, primarily in public education, in Florida: 
 

[T]he Johns Committee engaged in a six-year campaign to remove homosexuals from state 

schools (1958-1964).  The campaign identified suspected homosexuals who were high school 

teachers, college students and university professors.  Most of the suspected homosexuals resigned 

or were dismissed.  The committee also pressured the state board of education to revoke teachers‘ 

certificates, which the legislature seconded with a 1959 statute authorizing certificate revocation 

for ―moral misconduct‖ and a 1961 statue setting forth expedited procedures for revocation.  Near 

the end of its tenure, the Johns Committee announced that the board had revoked seventy-one 

teachers‘ certificates (with sixty-three more cases pending);  fourteen professors had been removed 

from the state universities (nineteen pending); and thirty-seven federal employees had lost their 

jobs, while fourteen state employees faced removal in pending cases. 

 

WILLIAM ESKRIDGE, DISHONORABLE PASSIONS 103. The Johns Committee also provided information to 

professional licensing boards about the individuals investigated for homosexuality, causing doctors, 

lawyers and others to lose their licenses.  Id. At 104.  Scholar Karen Graves recently published an extensive 

history of the Johns Committee documenting its impact on LGBT public employees in Florida.  KAREN L. 

GRAVES, AND THEY WERE WONDERFUL TEACHERS: FLORIDA‘S PURGE OF GAY AND LESBIAN TEACHERS 

(Univ. of IL Press, Urbana and Chicago 2009). 
33

For example, Oklahoma enacted a law that, by prohibiting ―homosexual conduct‖ and defining that 

phrase to include advocacy of gay rights, barred openly gay teachers from Oklahoma schools.  Most 

portions of the law were struck down by federal courts and the remainder of the law was repealed in 1990.  

Nat’l Gay Task Force v. Bd. of Ed. of the City of Okla. City, 729 F.2d 1270 (10th Cir. 1984). 
34

 For example, in 2009, Alabama‘s education code continues to require that sex education in public schools 

include ―[a]n emphasis…that homosexuality is not a lifestyle acceptable to the general public and that 

homosexual conduct is a criminal offense under the laws of the state.‖ ALA. CODE §16-40A-2(C)(8) (2008). 
35

In 1983, the West Virginia Attorney General issued an opinion that gay and lesbian teachers could be 

fired by their districts under a state law that authorized school districts to fire teachers for ―immorality.‖  He 

opined that homosexuality was immoral in West Virginia even though the state had de-criminalized same-

sex sexual behavior in 1976.  While the Attorney General said homosexuality must be shown to affect the 

person‘s fitness to teach, that could be shown if the teacher was ―publicly known to be homosexual‖ as 

opposed to ―private, discreet, homosexuality.‖  He also noted that there were some jobs where ―even such 

publicized sexual deviation‖ might not interfere with employment in the public sector, such as ―university 

drama teacher(s)‖ and ―custodians.‖ 60 W. Va. Op. Atty. Gen. 46, 1983 WL 180826 at * 1 (W.Va.A.G. 

February 24, 1983)(Sexual Offenses: A county board of education may dismiss a teacher who engages in 

sexually deviant conduct if the teacher's conduct substantially adversely affects his fitness to teach.). 
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worked for a state
36

 or local
37

 agency, or whether he served in a police precinct
38

 or she 

was an attorney representing the state.
39

 A deputy sheriff in Florida learned this lesson 

when she was fired after her boss learned that she was lesbian.  A federal court dismissed 

her case challenging the firing, saying that equal protection guarantees did not avail when 

the conduct that defined the class could be criminalized, concluding that ―[i]n the context 

of both military and law enforcement personnel, dismissal for homosexuality has been 

found rationally related to a permissible end.‖
40

 

                                                 
36

 Dawson v. State Law Enforcement Div., 1992 WL 208967 (D.S.C. Apr 6, 1992). 
37

 Woodward v. Gallagher, No. S9-5776 (Orange Co., Fla. Cir. Ct., filed June 9, 1992) (discussed in 21 

FORDHAM URB. L.J. 997, 1035 (1994) (In Florida, the Orange County Sheriff fired a deputy, despite his 

concededly ―exemplary‖ record, when it was discovered that he was gay.  The sheriff‘s office cited the 

existence of sodomy laws as a justification for the dismissal, noting that Florida prohibits oral or anal sex, 

and that deputies might have to work with agencies in other states that also have such laws.  The court 

rejected these arguments and found that the anti-gay discrimination violated the state constitutional right to 

privacy.) 
38

 Childers v. Dallas Police Dep’t, 513 F. Supp. 134 (N.D. Tex. 1981).  In Childers, the plaintiff was not 

hired for a position with the Dallas Police Department following his disclosure during his interview that he 

was gay. Among the reasons stated for the Department‘s refusal to hire Childers were that the interview 

took, from his statement that he was ―married‖ to a man that he was a ―habitual lawbreaker‖ because ―his 

sexual practices violated state law.‖  The interviewer also considered that he would be a security risk 

―because of the kind of contraband that the property room controls [which included sexual paraphernalia] 

and because Childers might warn other homosexuals of impending police raids.‖  In upholding the 

Department‘s refusal to hire Childers against Childers‘s due process challenge, the court noted that he had 

admitted conduct that violated the Police Department Code of Conduct in a number of ways, including by 

violating Texas‘s sodomy laws and ―cohabit[ing] with a sex pervert of the same sex.‖  It also held that 

―tolerance of homosexual conduct might be construed as tacit approval, rendering the police department 

subject to approbation and causing interference with the effective performance of its function.‖ 
39

Shahar v. Bowers, 114 F.3d 1097 (11th Cir. 1997).  Shahar‘s offer to work at the Attorney General‘s office 

in Georgia was rescinded after she made comments to her coworkers about her upcoming wedding to her 

same-sex partner.  The Attorney General‘s office revoked the offer because employing Shahar ―would 

create the appearance of conflicting interpretations of Georgia law and affect public credibility about the 

Department's interpretations [and] . . . interfere with the Department's ability to enforce Georgia's sodomy 

law.‖  In an en banc decision, the Eleventh Circuit accepted the Attorney General‘s arguments and held that 

the discrimination against Shahar was justified based in large part on the existence of sodomy laws in 

Georgia.  For example, in rejecting Shahar‘s attempted analogy between her case and Loving v. Virginia as 

―not helpful,‖ the court noted ―concerns about public perceptions about whether a Staff Attorney in the 

Attorney General's office is engaged in an ongoing violation of criminal laws against homosexual sodomy--

which laws the Supreme Court has said are valid.‖  In addition, in referring to the U.S. Supreme Court‘s 

1986 decision in Bowers v. Hardwick (in which the Georgia Attorney General was the defendant), the court 

noted that hiring Shahar would not only have raised issues of perception but also of morale, given that the 

lawyers in the department had worked hard to ensure that sodomy could still be constitutionally 

criminalized. 
40

 Todd v. Navarro, 698 F. Supp. 871, 875 (S.D.Fla. 1988). 
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Lastly, classifications as between state and local governments vary from state to 

state for the same, not just similar, jobs.  For example, in at least one state, Hawai‘i, 

teachers are state employees.
41

  Additionally, the Ninth Circuit has held that under 

California law, school districts are state agencies entitled to Eleventh Amendment 

immunity.
42

  Further, sheriffs employed at the county level may nonetheless be treated as 

state employees for Eleventh Amendment purposes.
43

   

For all these reasons, a full comprehension of discrimination based on sexual 

orientation and gender identity against state government employees requires 

consideration of the policies in effect in local government agencies as well. 

Attached are more than 380 examples of discrimination against state and local 

employees on the basis of their sexual orientation or gender identity. 

 

 

 

 

 

 

 

 

                                                 
41

 Hawaii Department of Education, Introduction, Organization, http://doe.k12.hi.us/about/intro_org.htm 

(last visited Sept. 21, 2009). 
42

 Belanger v. Madera Unif. Sch. Dist., 936 F.2d 248, 253 (9th Cir. 1992). 
43

Manders v. Lee, 338 F.3d 1304, 1328 (11th Cir. 2003)(county sheriff in Georgia ―is an arm of the State, 

not Clinch County, in establishing use-of-force policy at the jail and in training and disciplining his 

deputies in that regard‖), cert. denied, 540 U.S. 1107 (2004); Lancaster v. Monroe County, 116 F.3d 1419, 

1429 (11th Cir. 1997) (county jailers in Alabama ―are state officials entitled to Eleventh Amendment 

immunity when sued in their official capacities‖); see also Cromer v. Brown, 88 F.3d 1315, 1332 (4th Cir. 

1996) (sheriffs in South Carolina are arms of the State); Wilkerson v. Hester, 114 F. Supp. 2d 446, 464-465 

(W.D.N.C. 2000) (sheriffs in North Carolina are arms of the State). 
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1. Alabama 

 An employee of the University of Alabama‘s campus police department did not 

have his complaint of same-sex sexual harassment against his supervisor taken se-

riously and was fired for making the complaint.  The 11
th

 Circuit rejected a mo-

tion to dismiss and allowed his claim to proceed.
44

  

 A receptionist at the Alabama Bureau of Tourism and Travel was the brunt of a 

sexually oriented joke and then fired based on a false accusation that he had made 

a homosexual advance.  The accusation had been made by one of the coworkers 

who played the joke.  He was later reinstated to his position by an Alabama appel-

late court.
45

   

 In 2007, a city communication technician reported that she had experienced 

workplace harassment based on her gender identity when a new supervisor was 

hired.
46

  

 A closeted gay teacher in an Alabama school district reported that he had been 

discharged because of his sexual orientation in 2002, after two successful years of 

teaching in the district.  A United State District Court judge allowed his claim to 

proceed under a ―John Doe‖ filing to protect him in from further discrimination in 

his new job teaching at a public school in Alabama.
47

 

 

                                                 
44

Downing v. Board of Trustees of the Univ. of Alabama, 321 F.3d 1017 (11th Cir. 2003) 
45

 State Pers. Dep’t v. Mays, 624 So.2d 194 (Ala. Civ. App. 1993). 
46

 E-mail from Jon Davidson, Legal Director, Lambda Legal, to Nan D. Hunter, Legal Scholarship Director, 

the Williams Institute (Feb. 11, 2009, 12:18:00 EST) (on file with the Williams Institute). 
47

 Lesbian & Gay L. Notes (June 2002), available at http://www.qrd.org/qrd/usa/legal/lgln/2002/06.02. 
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2. Alaska 

 At public hearing in Anchorage in June 2009, a letter was submitted by a trans-

gender woman who had been denied multiple state jobs because of her gender 

identity. She was a former Marine and had been told she was highly qualified for 

a position at the McLaughlin Youth Center.  However, after she transitioned her 

repeated applications for a position there were rejected.  She did get a job as a 

psychiatric nursing assistant at Alaska Psychiatric Institute, a state-run facility.‖ 

However she was fired after three weeks when a problem arose because of her so-

cial security number.  She explained that her name change had caused the issue 

and then thought everything was fine.  However, she was terminated without ex-

planation a few days later with a letter that said her ―services were no longer 

needed.‖ Later, she heard that a co-worker had been going around calling her 

―he/she.‖ After she was terminated she was unable to find work in any of the 

fields she had experience in: security, corrections, youth corrections, or mental 

health counselor.  Instead she works as a cabdriver.  She has over $100,000 in stu-

dent loans for degrees she cannot use in her employment.‖
48

 

 An African-American gay male inmate assigned to the Spring Creek Correctional 

Center worked for a nominal salary as a barber, cutting other inmates‘ hair.  On 

August 4, 1997, he received a memo from his supervisor which read:  

 

This memorandum is to inform you that you have been fired as an 

                                                 
48

 Letter from Laura E. O‘Lacy to Anchorage Assembly, June 2009, available at 

http://www.bentalaska.com/search/label/Testimony%20AO-64 (last visited Sept.16, 2009) (writing in 

support of Anchorage Ordinance 64).  
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APS barber/rec worker.  You are a lop, lame, sissy, cake-boy, and 

your girl is a mud-duck.  You are in fact a no talented bum…In fact 

one of the brother‘s [sic] told me that you were white, and just had 

a really good tan.  Maybe the kitchen is looking for a new pots and 

pans man!
49

  

After reading the memo as ―containing racial and sexual slurs and as being 

intended to terminate his employment,‖
50

 he stopped reporting for work.  

Although he did not report the incident, he kept the memo, which was discovered 

when he was transferred to another facility; a departmental investigation resulted 

in his supervisor‘s termination.  He subsequently sued the state, alleging 

intentional infliction of emotional distress and unlawful termination for racial or 

sexual reasons in violation of the Alaska Human Rights Act.  The state made a 

settlement offer, which he rejected, and the trial jury returned a verdict for him for 

the unlawful termination.
51

 

 The City of Soldotna paid $50,000 in 1995 to settle a sex discrimination claim 

brought by police officer that the police department discriminated against her be-

cause officials thought that she was in a same-sex relationship.
52

 

 

 An applicant for a clerk-typist position with the Alaska State Troopers in 1984 

was asked in her interview if she was a lesbian.  When she said yes, the inter-

                                                 
49

 Jones v. State Dep’t of Corr., 125 P.3d 343, 345 (Alaska, 2005).  Plaintiff had explained that he 

understood ―sissy‖ and ―cake-boy‖ to be derogatory terms for homosexual, ―mud-duck‖ as a reference to 

someone who engaged in anal sex, and that the remainder of the memo‘s content was racially offensive – 

an attack on his African-American cultural identity.  See id. at 345 n.1. 
50

 Id. 
51

 Id. at 350.   
52

 State News, ANCHORAGE DAILY NEWS, Oct. 2, 1995. 
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viewer told her that she was well-qualified for the position, and that she would 

consider her for it, if she agreed to stop going to any of the gay bars in town. 

When she did not agree, on the grounds that a gay bar was one of the few places 

where she could publicly socialize with her friends without fear of harassment, 

she was told she would not be considered further for the position.  She said that 

she did not believe the interviewer would even have thought about placing a simi-

lar restriction on a non-gay employee who frequented heterosexual bars.
53

 

 

 In 1984, a gay youth counselor for the State of Alaska, who had worked in his po-

sition since early 1981, was told he could not take the youth he counseled out on 

―pass‖ to go out to movies or to shop, in order to reward them for their good be-

havior. The counselor learned that he was considered a risk because had been the 

leader of a ―militant homosexual group‖ in Fairbanks.  The only organization he 

could think of that might have caused that concern was his position as a discus-

sion group leader for a sexual identity support group composed of young gays and 

lesbians.  His facility director told him there was no way he would be granted a 

pass for his counselees because he was gay.  Eventually he learned that the An-

chorage Police Department had reported to his facility that he had been seen in 

gay bars. After his complaints about the unfairness of the restriction were rejected, 

he ultimately resigned because the incident, and the denial of what he considered 

―an important treatment tool,‖ had undermined his ability to do his job well.‖
54

 

 

                                                 
53

 MELISSA S. GREEN & JAY K. BRAUSE, IDENTITY REPORT: SEXUAL ORIENTATION BIAS IN ALASKA 53 

(Identity Inc., 1989). 
54

 Id. 
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 After she was seen celebrating following a softball tournament by one of her co-

workers, a lesbian was terminated by the Alaska Marine Highway in 1981.   She 

had been at a ―non-gay‖ bar, on the weekend, dancing with her friends in a circle 

when seen by her co-worker, who stared at her throughout the night to such an ex-

tent she eventually left.   When she came to work the following Monday, her co-

workers would not make eye-contact or talk with her.  She felt they behaved as if 

she had ―leprosy.‖  Just after lunch she was given a written note that she had been 

terminated on the grounds that she was not strong enough for the job.  However, 

her co-workers had given her no previous indication that she was not ‗pulling her 

weight‘ or that her job performance was less than adequate. She has performed 

much heavy physical work in subsequent jobs, and has never had any problems 

with it.  When she contacted her union representative he told her that the union 

could provide her with no protection from discrimination on the basis of her sex-

ual orientation.  She was told that she could make a complaint of sex discrimina-

tion.  Because she felt that she would further ―out‖ herself if she made a com-

plaint, she decided not to take any further action.
55

 

 

 When a women applied to be on the Alaska State Commission on the Status of 

Women in 1981 (now the Alaska Women‘s Commission), she became one of two 

finalists out of 80 applicants.  The Commission met and voted that she should get 

the position, but as they were leaving one of the Commissioners mentioned that 

the woman was a lesbian.  That night another one of the Commissioners called the 

                                                 
55

 Id. 
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chairperson at home to say that she had changed her vote to the other candidate.  

The woman says the Chair had already left a message for her to call on her ans-

wering machine; and had she called back immediately, the job would have been 

hers.  As it happened, she did not return the call until after the chair permitted the 

vote change.  She later learned about the vote alteration through another Commis-

sioner. She went to an attorney, who advised her that she had a strong case and 

could potentially win both the job and money damages, due to the Commission‘s 

inappropriate handling of the matter after an official adjournment. However, she 

did not feel up to a court battle.  Instead she asked for an apology and a policy 

statement that the Commission would never again discriminate on the basis of 

sexual orientation. The Commission agreed to this compromise.‖
56

 

 

3. Arizona 

 In 2009, an Arizona crime scene investigator was fired on account of her sexual 

orientation.
57

 

 In 2007, a lesbian employee of the state child support enforcement agency sought 

counsel after suffering prolonged harassment by co-workers who used epithets in 

speaking to her and spread false rumors about her, including that she was 

mentally ill, after she disclosed that she was a lesbian.
58

 

                                                 
56

 Id. 
57

 E-mail from Ken Choe, Senior Staff Attorney, American Civil Liberties Union, to Brad Sears, Executive 

Director, the Williams Institute (Sept. 11, 2009, 14:10:00 PST) (on file with the Williams Institute). 
58

 E-mail from Ming Wong, National Center for Lesbian Rights, to Christy Mallory, the Williams Institute 

(May 7, 2009, 11:15:00 PST) (on file with the Williams Institute). 
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 In 2006, a transgender nurse was fired by an Arizona county hospital on account 

of her gender identity.
59

 

 A male-to-female transsexual, who had legally changed her sex to female, filed 

suit against a community college claiming the college had violated Title VII‘s 

proscription against discrimination because of sex when it required her to use the 

men's restroom until such time as she provided proof that she did not have male 

genitalia, and subsequently terminated her upon her refusal to comply with this 

directive.  The District Court allowed Plaintiff's suit to proceed, holding that an 

individual who fails to conform to sex stereotypes may state a claim for 

discrimination ―because of‖ sex under 42 U.S.C. §2000(e) et seq. The court 

reasoned that ―[t]he presence or absence of anatomy typically associated with a 

particular sex cannot itself form the basis of a legitimate employment decision 

unless the possession of that anatomy (as distinct from the person's sex) is a bona 

fide occupational qualification.‖
60

   

 An undercover narcotics officer with the Mesa Police Department, who had been 

awarded the Bronze Star during military service in Vietnam and had a perfect 

record during his employment with the police department, was fired soon after 

disclosing to the police chief that he was gay.  He was told that, as a homosexual, 

he was in violation of Arizona‘s law against sodomy, even though the law applied 

equally to heterosexuals and homosexuals.  The officer filed a lawsuit against the 

                                                 
59

 E-mail from Ken Choe, Senior Staff Attorney, American Civil Liberties Union, to Brad Sears, Executive 

Director, the Williams Institute (Sept. 11, 2009, 14:10:00 PST) (on file with the Williams Institute). 
60

 Kastl v. Maricopa County Community College Dist., F.Supp.2d, 2004 WL 2008954 (D. Ariz. 2004).     
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city, but the trial court ruled against him and an Arizona appellate court upheld the 

decision.
61

 

4. Arkansas 

 A counselor and eighth-grade teacher applied for teaching job and was told by the 

principal and assistant principal that they had heard he was gay.  Despite assur-

ances that he would be hired, he was not offered the job.
62

 

 

 When the Supreme Court of Arkansas struck down that state‘s sodomy law in 

2002
63

, it noted the impact of the state law on employment.  The opinion dis-

cusses the fact that the plaintiffs ―fear prosecution for violations of the statute and 

claim that such prosecution could result in their loss of jobs" and "professional li-

censes.‖
64

  Three of the plaintiff/appellees brought up employment discrimination 

as they set forth the harms they had suffered because of the law.
65

 One plain-

tiff/appellee had been hired as a school counselor, but when school administrators 

learned he was gay, they refused to honor his contract
66

; another had to conceal 

her relationship because her lover was afraid she would be fired from her teaching 

job if her sexual orientation became known
67

; and a third feared that if his sexual 

                                                 
61

 HUMAN RIGHTS CAMPAIGN, DOCUMENTING DISCRIMINATION: A SPECIAL REPORT FROM THE HUMAN 

RIGHTS CAMPAIGN FEATURING CASES OF DISCRIMINATION BASED ON SEXUAL ORIENTATION IN AMERICA‘S 

WORKPLACES (2001), available at http://bit.ly/kThbS. 
62

 Id. 
63

 Jegley v. Picado, 349 Ark. 600, 608 (Supreme Court of Arkansas, 2002). 
64

 Id. at 609. 
65

 Appellee‘s  Supplemental Abstract, Brief, and Supplemental Addendum at xv, Jegley, 349 Ark. 600 (No. 

01-815). 
66

 Aff. of  Brian Manire, Jegley, 349 Ark. 600 (No. 01-815). 
67

 Aff. of  Charlotte Downey, Jegley, 349 Ark. 600 (No. 01-815). 
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orientation became known, he would be reported to the State Board of Nursing 

and lose his nursing license.
68

 

 

5. California 

 A captain in the Los Angeles Fire Department with 36 years of experience was 

retaliated against, and his career prematurely ended, because he reported sexually 

inappropriate comments and racial, sexual, and sexual orientation harassment 

aimed at a fire-fighter in the Department.  A jury awarded the captain damages of 

$1,730,848 under the California Fair Employment and Housing Act, and the court 

of appeal affirmed the award.
69

   

 In 2009, a Superior Court jury in Newport Beach ruled in favor of a veteran police 

officer who claimed he was denied promotions several times because he was 

incorrectly perceived by the police department as being gay.  Despite his 

outstanding annual evaluations, the sergeant was stereotyped as being gay and 

denied promotion because he was single and physically fit.  The jury ruled for the 

sergeant on claims of discrimination based on perceived sexual orientation and 

retaliation, and awarded $8,000 in past lost earnings, $592,000 in future earnings, 

and $600,000 for noneconomic losses, for a total verdict of $1.2 million.
70

 

 A gay police officer for the city of Huntington Beach was subjected to disparaging 

and harassing comments and conduct regarding his sexuality, but no action was 

taken against the perpetrators in response to his complaints. In 2008, the city 

                                                 
68

 Aff. of  George Townsend, Jegley, 349 Ark. 600 (No. 01-815). 
69

 Bressler v. City of Los Angeles, 2009 WL 200242 (Jan. 29, 2009) (unpublished).   
70

 LESBIAN & GAY L. NOTES (May 2009). 
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settled a discrimination suit brought by the officer, for a sum that reportedly could 

eventually reach $2.15 million, including a $150,000 lump sum payment to end 

the lawsuit, and a lifetime monthly disability entitlement of $4,000.
71

 

 An employee of the Los Angeles Police Department (LAPD) filed a suit alleging 

that the LAPD discharged her in retaliation for her complaints about mistreatment 

due to her sexual orientation.  In 2008, a superior court judge rejected a motion to 

dismiss the lawsuit.
72

 

 In 2008, a new teacher in the Ravenswood City School District was pressured into 

quitting his job after revealing to students that he had been gay while instructing 

the students not to use derogatory language in reference to gay men.  He filed a 

lawsuit and the School District settled the case, agreeing to pay the teacher a 

year's salary.
73

 

 In 2008, two lesbian public school bus drivers reported being subjected to a 

hostile work environment because of their sexual orientation.
74

 

 In 2008, a lesbian corrections officer reported that she was subjected to a hostile 

work environment because of her sexual orientation.
75

 

 In 2008, a deputy fire marshal passed test for the position of Battalion Chief, but 

                                                 
71

 LESBIAN & GAY L. NOTES (Summer 2008). 
72
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 E-mail from Ken Choe, Senior Staff Attorney, American Civil Liberties Union, to Nan D. Hunter, Legal 
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75

 E-mail from Ken Choe, Senior Staff Attorney, American Civil Liberties Union, to Nan D. Hunter, Legal 

Scholarship Director, the Williams Institute (Feb. 26, 2009, 17:09:00 EST) (on file with the Williams 

Institute). 
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was not promoted.  He subsequently learned that the fire chief told another 

employee that he believed the deputy was not promotable due to his being gay.  

After the deputy filed an internal complaint, the work environment became 

progressively more hostile.
76

 

 In 2007, a volleyball coach was awarded $5.85 million in damages in her 

discrimination suit against Fresno State University after the University refused to 

renew her contract.  The coach had alleged that this was a result of her advocacy 

of gender equity and her perceived sexual orientation.
77

 

 A California Highway Patrol Motor Carrier Inspector claimed differential 

treatment, retaliation and constructive transfer. Upon disclosure of the employee‘s 

sexual orientation during an internal investigation, the employee‘s government 

issued computer was taken, Department of Transportation overtime was halted, 

and the employee was interrogated.  The case was closed because the complainant 

elected court action.  A right to sue was issued.
78

   

 In 2007, the head women's basketball coach and her domestic partner were 

unlawfully fired by San Diego Mesa College after the coach repeatedly advocated 

for equal treatment of female student-athletes and women coaches, and following 

publication in a local paper of an article identifying the two women as domestic 

                                                 
76

 E-mail from Ming Wong, National Center for Lesbian Rights, to Christy Mallory, the Williams Institute 

(May 7, 2009, 11:15:00 PST) (on file with the Williams Institute). 
77
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78

 Complaint of Discrimination under the Provisions of the California Fair Employment and Housing Act, 

[Redacted] v. California Highway Patrol, Department of Fair Employment and Housing, Case No. 

E2000607H0121-00-se (Aug. 10, 2007). 
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partners.
79

 

 In 2007, an African-American lesbian firefighter who sued the Los Angeles Fire 

Department on charges of racial and sexual orientation harassment was awarded 

$6.2 million in compensatory damages and $2,500 in punitive damages by a jury.  

Two other firefighters who filed lawsuits contending they suffered retaliation for 

supporting her also won a $1.7 million jury verdict, and a $350,000 settlement, 

respectively.
80

 

 In 2007, a police chief decided not to promote an officer to a position she was 

qualified for, and for which no other qualified person was found, and instead 

eliminated the position, because the officer was transgender.
81

 

 In 2007, the San Jose Public School District fired two openly gay women 

claiming they violated the dress code, but they believed it was because they were 

openly gay.
82

 

 A police sergeant was transferred to South Lake Tahoe where she allegedly 

experienced a hostile environment due to her gender (female) and sexual 

orientation (homosexual).  Allegedly, she was disciplined for conduct that male 

officers were not, and was forced to transfer to a clerical position in another 

office.  The Department of Fair Employment and Housing case was closed 

                                                 
79

 Nat‘l Center for Lesbian Rts., Employment Case Docket: Sulpizio v. San Diego Mesa College, 

http://bit.ly/LoLOt (last visited Sept. 5, 2009). 
80
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 E-mail from Ming Wong, National Center for Lesbian Rights, to Christy Mallory, the Williams Institute 
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because an immediate right to sue was requested.
83

   

 An employee alleged wrongful termination by University of California, Food 

Stamp Nutrition Education Program, on the bases of sex (male), and sexual 

orientation (gay).  He alleged that he was terminated after complaining about anti-

gay material on a computer.  The case was close by administrative decision and a 

right to sue was issued.
84

   

 A conservationist in the California Conservation Corps alleged that after her 

sexual orientation was revealed after she had a friend spend the night with her at a 

camp, she received numerous reprimands damaging to her career and her ability 

to supervise was questioned.  In addition, she alleged that the next week an 

investigation was conducted by senior supervisors, who spoke with other 

conservationists about how they felt about the lesbian conservationist having her 

―girlfriend‖ spend the night.  A policy was then issued that no overnight guests 

were to be allowed.  Previously, overnight guests had been allowed for 

heterosexual couples.  The case was closed because the DFEH could not conclude 

there was a violation of the statute.  A right to sue was issued.
85

   

 A police officer was denied promotion, and an external candidate was selected in 

one of the few instances in the department‘s history.  The officer alleged racial 

                                                 
83

 Complaint of Discrimination under the Provisions of the California Fair Employment and Housing Act, 

[Redacted] v. California Highway Patrol, Department of Fair Employment and Housing, Case No. 
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and sexual orientation discrimination.  The Department of Fair Employment and 

Housing case was closed because an immediate right to sue was requested.
86

   

 A Program Technician alleged retaliation and a hostile work environment by the 

California Department of Health Services based on sexual orientation (lesbian), 

marital status (domestic partner), and religion (Baptist), after putting up a 

Lavender Committee (Union) poster, which she was asked to remove because it 

was controversial.  Allegedly, her supervisor made remarks like ―God don‘t like 

the ugly,‖ or ―the Lesbian is here, let‘s go.‖ The Department of Fair Employment 

and Housing case was closed by administrative decision and a right to sue was 

issued.
87

   

 A University of California, Davis, police officer brought suit against the 

University for harassment based on his sexual orientation in 2005, alleging that 

when other officers discovered he was gay, they subjected him to harassment 

including homophobic slurs and a death threat, and his supervisor referred to him 

as a "fucking faggot" and retaliated against him after he lodged complaints in 

response to the treatment from other officers.  The University of California 

Regents settled the case in 2008 for $240,000.
88

 

 A gay man working as a cook for the California Youth Authority was awarded one 

million dollars in non-economic damages after a jury and court found that he was 
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 Complaint of Discrimination under the Provisions of the California Fair Employment and Housing Act, 
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subjected to severe sexual orientation harassment on a daily basis.
89

  While at 

work he was called a number of names with the word ―faggot‖ in it.  He estimated 

that one coworker call him one term with ―faggot‖ over 150 times.‖  He was 

threatened a number of times at work, but his supervisors never helped him.  He 

testified ―testified that his situation never improved: ―It was like a bad dream that 

I couldn‘t wake up from . . . . I said I deserve to be here. They‘re not going to 

chase me out. I stuck it out. Somebody is going to listen to me one day. Things are 

going to get better. . . . [I]t was like one thing after another and it never got better. 

It just got worse and worse and worse but I hung in there.‖  

 In 2005, a department supervisor at the University of California-Davis drew up a 

dress code specifically targeting one gay male employee prohibiting him from 

wearing mid-length pants. The supervisor also forbade him from bringing the Gay 

and Lesbian Yellow Pages into the office.
90

 

 In 2004, the city of Los Angeles agreed to pay out $200,000 and $450,000 to 

settle sexual orientation discrimination claims by two police officers. Both 

claimed that they were harassed and suffered career setbacks due to homophobia 

in the police department.  According to an Associated Press report on Dec. 27, 

2004, these added to other settlements would cumulate to nearly $3 million paid 

out by the city to settle sexual orientation discrimination claims brought by eight 

different police officers in recent years.
91
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 In 2004, a lesbian teacher who did not fit traditional gender norms was repeatedly 

transferred from site to site and once thrown against the wall by a principal. The 

school district and the union refused to intervene.
92

 

 In 2004, a gay man faced harassment and isolation at work in a county 

department, causing him stress-related health problems. Although he knew 

California law had sexual orientation protections, he was afraid that the county 

and union would not enforce the law.
93

 

 A municipal worker who had been harassed based on other employees' perception 

that he was gay was discharged in connection with allegations that he had 

inappropriately sexually harassed volunteers in the department.  He contested the 

allegations and the court determined that the city had violated his due process 

rights.
94

   

 A state agency employee reported that he had tried to persuade the agency to 

provide domestic partner benefits in 2002. This caused conflict with his boss and 

he was put on administrative leave and eventually terminated.
95

 

 A police cadet for the City of Oakland was forced to resign after being harassed 

by training instructors because of his perceived sexual orientation.  A jury 

returned a verdict in favor of the plaintiff on his discrimination and harassment 

claims in the amount of $500,000, and the appellate court affirmed the 
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judgment.
96

   

 In 2001, the Beverly Hills School Board paid a gay man formerly employed as the 

superintendent of schools $159,000 to settle his discrimination complaint against 

the school district.  He was discharged as superintendent after allegations surfaced 

that he had misused a district credit card, but he claimed that story was a pretext 

for anti-gay discrimination, arguing that all the expenses incurred on the card 

were legitimate business expenses.  After being discharged, he was hired as 

superintendent of a school district in Long Island, New York.
97

 

 A lesbian employed by the San Jose Police Department alleged that when she 

objected to performing strip searches, she was referred to internal affairs rather 

than being provided with counseling and training, as would normally be the case.  

She also said her attempts to transfer to other units where she would not have to 

perform such searches were thwarted because of her sexual orientation. In 2001, 

she won a $935,000 jury verdict in her sexual orientation discrimination case 

against the San Jose Police Department, but the superior court judge found that 

the verdict was not supported by the evidence and ordered a new trial.
98

 

 Parents in the San Leandro Unified School District complained to the school 

board about a public high school English teacher who helped establish a Gay-

Straight Alliance at the school to provide support and protect students from 

harassment.  After the teacher discussed these events with his class, the school 
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issued the teacher a letter of censure, and the school board adopted a new policy 

requiring that undefined ‗controversial issues‘ need to be cleared with the 

principal before they are broached in class.
99

   

 An award-winning high school teacher experienced severe and continuing 

harassment and discrimination at Oceanside High School because of her sexual 

orientation.  Administrative officials failed to investigate this harassment or take 

corrective action, refused to promote her because of disapproval of her lifestyle, 

and threatened retaliation if she pursued her complaints.  After the Court of 

Appeal rejected the district's attempt to dismiss her discrimination claim, the 

district reached a settlement with the teacher under which she resigned and the 

district paid her $140,000 and provided annual sensitivity training to its 

employees of issues of sexual orientation discrimination.
100

  

 In 2000, a lesbian high school teacher filed a complaint with the California Labor 

Commission against the Hemet Unified School District charging that 

administrators had discriminated against her when they removed a female student 

from her class whose parents objected to their daughter being taught by a lesbian.  

The teacher had assigned students to talk about an important person in their lives, 

and she voluntarily discussed her same-sex partner as an example.  The California 

Labor Commission ruled in favor of the teacher and the school board appealed 
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that decision.
101

 

 A gay teacher filed a discrimination claim with the California State Labor 

Department after the Rio Brave-Greeley Union School District granted the 

requests of parents to remove students from his classes bases solely on their 

perception that the was gay.  The Labor Commissioner ordered the district to stop 

removing students from the teacher's classes and to cease treating employees 

differently based on their sexual orientation.  A settlement was then reached under 

which the district agreed to adopt a non-discrimination policy, to reject any 

parental request to transfer students based on the "ethnicity, race, national origin, 

age, sex, actual or perceived sexual orientation, disability, or political or religious 

beliefs of classroom teachers," and to make a public statement in support of the 

teacher.
102

 

 A highway patrol officer who was harassed by his co-workers for five years, 

including finding anti-gay pornographic cartoons taped to his mailbox, urine in 

his locker, and a ticket for ―sex with dead animals‖ on his windshield.  After he 

complained, the harassment continued and he resigned in 1993.  In 1999, a state 

court jury awarded him $1.5 million in damages and legal fees for the harassment 

to which he was subjected by his co-workers, under the state statute prohibiting 

employment discrimination based on sexual orientation.
103
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 An elementary school teacher alleged that the school board failed to renew her 

contract because of "her relationship with a lesbian teacher at the school."  After a 

closed hearing on the matter, a school board member told a local citizen on the 

street, ―[i]f you knew what I knew, you'd know that we made the right decision.‖ 

The teacher sued for wrongful discharge and defamation.
104

  

 A commander in the California National Guard, the state military force under 

control of the California governor, with a record of ―outstanding performance‖ 

was pressured by his commanding officer ―to communicate to members of [his] 

unit that [he] was not homosexual.‖  As a result, he sent a letter to his 

commanding officer, in which he stated: ―I am compelled to inform you that I am 

gay.‖ His commanding officer instituted proceedings to withdraw his federal 

recognition as an officer with the United States Army National Guard, and he was 

terminated from the California National Guard.
105

   

 When a teacher notified officials at Center High School that she was going to 

begin the process for gender reassignment surgery, the district distributed a letter 

to all district parents.  After four parents complained, the school board voted to 

fire the teacher, citing her ―evident unfitness for service.‖  The teacher filed a 

complaint with the state labor commissioner seeking to be reinstated to her 

teaching position, and later reached a settlement with the school board in which 
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she agreed to resign.
106

 

 A lesbian claimed she was constructively discharged by the West Contra Costa 

County Unified School District after she told her immediate supervisor that she 

was a lesbian.   In 1997, a jury awarded her a $360,000 award in her sexual 

orientation discrimination suit against the District.
107

 

 In the late 1990s, a Bay Area public school teacher was unable to secure a full-

time teaching contract in any of the several school districts to which she applied 

after she had transitioned.  She then applied for an entry-level federal job, and 

after two days and multiple hours of interviews and screening, she was turned 

down for the position immediately after she disclosed her transgender status on a 

comprehensive medical questionnaire.
108

 

 In 1996, a controversy arose in Los Angeles about personally invasive question to 

which a lesbian police officer was subjected when she filed claims about 

harassment on the job based on her gender and sexual orientation.  The ACLU 

wrote to the city on her behalf, resulting in a City Attorney move to narrow the 

scope of questions asked "in areas involving personal relationships" and to train 

lawyers in the worker's compensation division on how to elicit relevant 

information without invading the privacy rights of claims applicants.
109

 

 In 1995, a committee on teacher credentials recommended to the California 
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Teacher Credentialing Commission that two San Francisco high school science 

teachers have their teaching credentials revoked as a result of a 1992 incident 

when a classroom speaker from Community United Against Violence, a gay anti-

violence group, made sexually explicit comments to a class of eleventh graders 

during a discussion with the class.  Parent complaints to the school administration 

about the incident were rebuffed on the ground that the teachers themselves had 

done nothing wrong.  But the parents then filed charges with the credentialing 

commission.  A spokesperson for the San Francisco Unified School District cited 

the good records of the teachers and urged that the commission "let them continue 

their careers."
110

 

 In 1994, two Los Angeles police officers filed suit alleging physical and verbal 

harassment on the basis of sexual orientation.  They alleged that the LAPD had 

done nothing to implement guidelines for treatment of gays and lesbians on the 

job that were adopted as part of the settlement of a previous lawsuit.  One of the 

officers had experienced verbal and physical harassment, other officers refusing to 

speak or work with him, and a supervisor continually greeting him in an 

effeminate tone with a lisp. The other officer had been advised to conceal her 

homosexuality because the department was ―not yet ready to accept gays‖ and she 

would not make it through the academy or probation if her sexual orientation 

were known.  Although she followed this advice, she was subjected to frequent 

anti-gay harassment that escalated when she participated in an investigation of 

anti-gay harassment of a fellow officer, and she was later denied a promotion 

                                                 
110

 LESBIAN & GAY L. NOTES (Oct. 1995), available at http://bit.ly/1D2Hvo. 



 

 

13-37 

 

because of her sexual orientation.    At a press conference announcing the suit, 

another officer alleged that in the past year five gay or lesbian police officers had 

been forced off the job, out of the department, or to sick leave status, due to anti-

gay harassment.
111

 

 The first openly gay officer in the Los Angeles Police Department (LAPD), who 

had graduated from the Academy at the top of his class, experienced severe 

harassment and hostility on the basis of sexual orientation, including other 

officers refusing to back him up in life-threatening situations.  After the 

department refused to investigate, he believed his life was in danger, and he left 

the department.  He filed a sexual orientation employment discrimination lawsuit 

against the city of Los Angeles.  In 1993, he settled the case, leading to his 

reinstatement to the force, but he then filed a second lawsuit, charging the city and 

numerous police staff with violating the settlement agreement, as well as his 

federal and state constitutional and state statutory rights.  He also challenged the 

LAPD‘s decision to suspend him for ―unauthorized recruiting‖ of lesbians and 

gay men to join the force, and for allegedly wearing his uniform without 

permission in a photo in a gay weekly, and at gay pride and AIDS-awareness 

events.  The Court ordered the LAPD to rescind his suspension and pay him for 

the time lost.  This second lawsuit prompted the city to make widespread 

improvements in its sexual orientation employment policies.  Settlement 

discussions to make further improvements to city and LAPD employment policies 
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continued for years.
112

 

 A lesbian who worked in the Los Angeles Police Department experienced 

ongoing harassment base on her sexual orientation after she was outed by her 

roommate to her classmates at the police academy.  For example, it took nearly 

twice as long for backup to arrive as it should have when she responded to a 

burglary call.  Several of her colleagues made comments about physically 

harming a gay speaker to her class at the academy, including comments such as 

placing bombs in bodily orifices and shutting ―that fag up.‖ As a result of the 

harassment she faced, she said that she wouldn't recommend law enforcement as a 

career.  She suffered from ulcers, shingles, and high blood pressure and felt as 

though she had no other career options.
113

 

 A videotape showing Simi Valley police officers ridiculing gays and other groups 

emerged as a lawsuit alleging discriminatory attitudes and practices was filed 

against the department.  Although the tape‘s producers claimed it was intended as 

a joke for a departing officer, other officers say it revealed widespread 

intolerance.  One scene in the video, which takes place in the police chief's office, 

suggests a male officer wants to return to work so that he can continue an affair 

with a male police investigator.  In it, one officer says ‗A lot of people don‘t want 

to work with a coke freak.‘ Another responds, ‗Or a [homosexual].‘ Reportedly, an 
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anti-gay slur was used repeatedly.
114

 

 A gay man in a city police department in Southern California reported that 

instructors in the police academy made comments to his class about gay people, 

including "Did you did hear that they're actually letting fags on this department 

now?  Isn't that disgusting?  That's really sick."  During a conversation about hate 

crimes, the Sergeant raised the example of someone being physically assaulted for 

being gay and that such an incident would be considered a hate crime.  Several of 

the officers responded with comments such as "That's a matter of opinion" and 

"Oh, yeah.  Cruelty to animals."  He brought the comments to the attention of the 

Sergeant, who responded that he hadn't heard the comments.
115

 

 A gay man who was placed with a more experienced teacher when he first began 

teaching in a public high school in Santa Clara was notified by the supervisor 

after only one day of teaching that things weren't working.   The more 

experienced teacher stated that he was "uncomfortable with your alternative 

lifestyle, which he said he picked up from your mannerisms, and he doesn't want 

you influencing his students."
116
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6. Colorado 

 In 2007, a professor at a Colorado state university was harassed on the job, denied 

promotion, and stripped of his courses because he was gay.  The professor had 

been teaching for more than two decades and had long been open about being 

gay.  He began to experience problems when the former provost of the university 

retired.  Thereafter, the dean began making derogatory comments about him in 

meetings, including referring to him as a girl.  He was then passed over as chair of 

his department in favor of a heterosexual woman with much less tenure, even 

though he previously had been the chair of a related department.  The professor 

was also stripped of graduate courses that he taught for years and was given only 

undergraduate courses to teach, based on a false claim that he did not turn his les-

son plans on time.
117

 

 

 An employee of the Colorado Division of Youth Services was harassed by co-

workers based on his perceived sexual orientation.  Doerr‘s co-workers subjected 

him to derogatory comments and gestures because they believed him to be a gay 

man. An internal investigation uncovered a pattern of inappropriate conduct to-

wards Doerr that precipitated a directive to cease all conversations regarding an 

employee‘s sexual orientation in the workplace.  The court dismissed his constitu-

tional and Title VII claims after he was later terminated because he failed to ex-

haust administrative remedies on time and because the court found that his allega-
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tions that defendants had not adequately investigated and addressed his com-

plaints was not supported by the record.
118

 

 A gay public high school teacher testified during a school board meeting in 2000 

that he was subjected to anti-gay taunts while teaching at Denver‘s high 

schools.
119

 

 

 A female nurse employed by the County of Elbert, Colorado was discharged from 

her employment based upon her sexual orientation, age, race, sex and handi-

capped status, thereby violating her constitutionally protected rights of due 

process and equal protection.  At trial, a jury returned a verdict for the nurse on 

her claim that the County had violated her due process rights by failing to provide 

her with an adequate opportunity to be heard, but not on any of her other counts 

and awarded attorneys fees to the county.
120

  On appeal, the court reversed the 

judgment awarding attorney‘s fees to the defendants but affirmed in all other re-

spects. 

 A librarian at the University of Colorado Law School was forced out of her job 

after publishing an article about Amendment 2 in the newsletter of the American 

Association of Law Libraries.  In 1994, the ACLU of Colorado announced that it 

settled the case. Under the settlement, the librarian received $25,000, the repri-
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mand was removed from her file, and she received a favorable recommendation 

letter for use in her job search.
121

 

 

 An employee of the Denver Department of Health and Hospitals was denied sick 

leave to care for his same-sex domestic partner.  The Colorado Court of Appeals 

held that the denial of ―family sick leave‖ did not violate the State Career Service 

Authority Rule 19-10(c) forbidding discrimination in state employment.
122

 

   

 A lesbian police officer, with a long and distinguished record of reliable service 

with the Denver Police Department, struggled for more than four years to keep 

her job and withstand insults and constant surveillance.  As a member of the de-

partment‘s school resource program, the officer taught public safety to local pub-

lic school students.  She was consistently praised by the schools where she taught 

and was promoted.  One day in 1986, she bought a few books in a lesbian books-

tore, and soon afterward, her supervisors transferred her to street patrol.  They 

told her that they had ―damaging information‖ about her that could impair her in-

tegrity on the job.  During roll call, other police officers began to make disparag-

ing comments about lesbians.  While on street patrol, her calls for backup often 

went unanswered, leaving her in serious danger.  When she reported these inci-

dents to her supervisors, they responded by stationing unmarked police cars at her 

home and the homes of friends she visited. When she consulted outside agencies, 
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she was told that the law gave little protection against harassment based on sexual 

orientation and the local American Civil Liberties Union would not take her case.  

Finally, Denver enacted an anti-discrimination ordinance, and the police depart-

ment approved new anti-discrimination and anti-harassment guidelines in 1990.
123

 

 

7. Connecticut 

 In 2009, a Connecticut public school teacher with excellent evaluations was dis-

missed shortly after mentioning in class when Connecticut began to allow same-

sex couples to marry that Spain also allowed this.  Although the school said the 

dismissal was based on poor performance, the teacher felt it was sexual orienta-

tion discrimination.  The teacher filed a complaint with the Connecticut Commis-

sion of Human Rights & Opportunities.
124

 

 In 2008, a gay man, working in the Connecticut State Maintenance Department, 

reported that he had been harassed by his coworkers for being gay.  He was tied 

by his hands and feet and locked in a closet.  He filed a complaint, and the de-

partment is investigating this incident as a possible hate crime.  His assaulters 

were placed on administrative leave.
125

 

 In 2008, a gay man reported that he had endured harassment and discrimination 

based on his sexual orientation while working for sixteen years in the State of 

Connecticut Department of Developmental Disabilities.  In 1996, he was given a 
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promotion.  Upon telling his new Program Supervisor that he was gay, he was 

immediately notified that the promotion was going to be given to another staff 

person instead.  Additionally, on the same day he that put a rainbow sticker on his 

car, the employee overheard many inappropriate comments about his sexual 

orientation, such as ―[t]hey put those on their cars so they can spot each other to 

have sex.‖  In 2007, the employee was promoted and moved to new group home.  

As part of his job responsibilities, the employee was asked to shave a total care 

client.  However, he was told that it was inappropriate for him to shave another 

male client because he was gay, and that if were to do that, he would be turned in 

for abuse.  Other staff members, who are heterosexual, were not prohibited from 

shaving clients of a different-sex.  The employee felt ―totally isolated and help-

less" and had trouble sleeping as a result of this work environment.  His attempts 

to work with supervisors and human resource personnel have resulted in no dif-

ference in climate, and he was told to "keep my personal business to myself.‖
126

 

 In 2008, an employee who had worked for the Connecticut Department of Deve-

lopmental Services for just over one year, reported that he had experienced dis-

crimination and harassment based on his sexual orientation. The employee filed a 

complaint, and based upon the investigation, the State of Connecticut Department 

of Developmental Services Equal Employment Opportunity Division found suffi-

cient evidence of harassment and discrimination to move forward.
127
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 In 2008, a gay teacher in a Connecticut public school reported that she was one of 

three gay teachers to be "treated badly" by her coworkers.  She was singled out 

through selective enforcement of rules, such as taking down decorations in her 

classroom.  The principal of the school told the teacher that she would only pro-

vide her with a letter of recommendation if she resigned.
128

 

 In 2008, a transgender woman working for a Connecticut Police Training Acade-

my reported that her supervisor harassed her based on her gender identity.  He 

called her into a dorm room, lay down on a bed, and asked her personal questions 

about her family, their approval, and what she does in her free time.  This lasted 

for more than two hours.  After the incident, her supervisor cited her for taking 

too long to change ceiling tiles and stripping the floors, despite her having ac-

complished the task and receiving praise from others for doing a good job.  She 

was also instructed to use the men's restroom.  She filed a complaint, in which she 

disclosed her status as transgender.  She noted that she felt afraid to be alone with 

her supervisor.  After submitting this complaint, she was fired.
129

  

 In 2005, a teacher brought federal and state claims against his former employer, 

the Norwalk Board of Education, accusing it of sexual orientation discrimination.  

The plaintiff taught math and science at one of the defendant‘s middle schools, 

and was also the program facilitator for the Connecticut Pre-Engineering Pro-

gram.  The principal told the plaintiff that the Program was primarily aimed at 
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African-American students and that those students should be given preference for 

admission.  When the plaintiff refused to give such preferences, he was subject to 

various retaliatory actions.  The principal gave him a negative job evaluation and 

insinuated that he had HIV/AIDS when he became ill as a result of the hostile en-

vironment he was encountering.  When the teacher returned from medical leave, 

he was terminated.  After receiving a release from the Connecticut Commission 

on Human Rights and Opportunities and a right to sue letter from the EEOC, he 

brought a lawsuit.  His claims survived a motion to dismiss.
130

   

 In 2005, a City of New Haven employee brought a lawsuit against the City of 

New Haven accusing her supervisor of denying her equal terms and conditions of 

employment and harassing her based on her sexual orientation.  The City moved 

to dismiss, which the Court denied, finding that the plaintiff had sufficiently al-

leged facts supporting her discrimination claim.
131

 The parties filed a joint stipula-

tion of dismissal on September 10, 2007, but our research was not able to ascer-

tain the substantive terms of the stipulation. 

 In 2003, a police department applicant filed a complaint with the Connecticut 

Commission on Human Rights and Opportunities accusing the town and several 

police department personnel of refusing to hire her because of her sexual orienta-

tion.  The parties entered into settlement discussions and reached an agreement.  

Before the plaintiff signed the agreement, the defendants demanded that she sign a 

statement saying that she was not hired for legitimate non-discriminatory reasons.  
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When the plaintiff refused to sign, the defendants filed suit seeking to enforce the 

settlement agreement.  The Superior Court found that the plaintiff had never 

agreed to sign the statement and denied the motion to enforce.  The Court added 

that ―[i]t has not been demonstrated that plaintiff‘s sexual orientation is a relevant 

factor that the defendants could consider in her employment and [to do so] would 

be contrary to the public policy of the state.‖
132

   

 In 2003, a transgender woman, working as a police officer in Hartford, reported 

that she suffered harassment as a result of her gender identity.  She was denied ca-

reer advancement, despite being qualified.  She approached her chief regarding 

the situation, but was "brushed off."
133

 

 In 2001, a teacher brought a lawsuit against the New Britain Board of Education 

alleging, among other things, sexual orientation discrimination.  The plaintiff, a 

lesbian, was employed as a special education teacher at a New Britain public 

school and accused the superintendent of transferring her to a lesser position 

based on her sexual orientation.
134

 The Court denied Defendant‘s motion to strike 

her right of privacy and intentional infliction of emotional distress actions; allow-

ing her to proceed on those claims in addition to her sexual orientation discrimi-

nation claim
135
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 In a book published in 1996, one of the only openly lesbian state troopers in Con-

necticut recounted the harassment and discrimination she faced in her division. 

During her admittance exam, she was required to take a polygraph exam.  Several 

of the questions asked about sexual practices, including whether she had ever had 

sex with someone of the same-sex.  She approached her department about wear-

ing her uniform in a gay rights parade.  She was told that she could not wear her 

uniform, despite the fact that other officers had worn their uniforms in other pa-

rades - a Jamaican/West Indies parade and the St. Patrick's Day parade.  In re-

sponse to writing an article about her experiences as an openly gay state trooper, 

she was reprimanded and a negative review was placed in her file.  She contacted 

a legal rights organization, whose challenge brought about the removal of the 

negative review.  However, several weeks later, she was transferred to another di-

vision.
136

 

 In 1995, an employee of the City of Hartford brought sex, sexual orientation, and 

disability discrimination claims against the city, which had fired him after nine 

years of employment.  The employee‘s disability claim was based on his gender 

identity.
137

  Two years prior to his termination, the plaintiff had undergone a sex 

change operation.
138

  His work environment was hostile from that point until he 

was terminated under the pretext of departmental downsizing.
139

  Following his 

termination, he filed a complaint with the Connecticut Commission on Human 
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Rights and Opportunities, and then a lawsuit in state court after receiving a release 

from the Connecticut Commission on Human Rights and Opportunities.
140

  In 

1997, the court denied the defendant‘s motion to strike his disability discrimina-

tion claim and his sexual orientation claim.
141

  Subsequently, based on the plain-

tiff‘s failure to comply with discovery requests, the trial court entered a judgment 

of non-suit against the plaintiff, which the appellate court affirmed.
142

  

 In 1995, after a police department applicant was denied a job, she filed a right to 

privacy action against a police official.  She alleged that during her application for 

a job as a police officer, she was questioned about her "marital status and fidelity" 

and was asked the question, "What exactly are your sexual practices and prefe-

rences?"  She argued that such inquiries were designed to "elicit information 

about her sexual orientation," and as such, they violated her right to privacy. The 

District Court held that such inquiries had, indeed, violated her right to privacy. 

However, the court held that the police official was entitled to qualified immunity.  

On appeal to the Second Circuit, the court affirmed, reasoning that public officials 

are not liable under section 1983 if "their conduct does not violate clearly estab-

lished statutory or constitutional rights of which a reasonable person would have 

known." Since the conduct at issue had occurred in 1995, a reasonable official 

would not have known the conduct was constitutionally proscribed.
143
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 An applicant to police department was denied employment, despite his exception-

al test results.  His background investigation was said to reveal issues regarding 

his ―integrity‖ because the applicant was gay.
144

 

 In October 1994, John Doe of North Haven took the Hamden Police Department 

qualifying exam and scored higher than any other applicant. He was in good phys-

ical condition and maintained a 3.5 average in a graduate-level criminal justice 

program. Based on his outstanding record, Doe was offered ―conditional em-

ployment‖ as a police officer in March 1995 — subject to the completion of psy-

chological, medical and polygraph examinations. During the polygraph test, Doe 

was directly asked his sexual orientation. He responded that he was gay. After the 

revelation, the Hamden police chief told Doe that he was not the ―best candidate 

for the job.‖ ―Let‘s get one thing straight. I‘m not going to enter a dialogue with 

you,‖ the police chief told Doe when he pressed the issue. ―The interview process 

is over and you didn‘t get the job.‖ Doe asked for a copy of his polygraph report 

through the state‘s freedom of information commission. The very first paragraph 

included the statement, ―He is gay.‖
145

 

 

8. Delaware 

 In 2001, a Delaware public high school teacher alleged that the school principal 

forced her to remove a ―Safe Space‖ rainbow triangle sticker from her classroom 
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door.
146

  Although the school permitted the display of stickers of other clubs and 

organizations, the school district did not want to appear as an advocate of ―Safe 

Space‖ associated with gay people.
147

  

 

9. Florida 

 In 2009, two years after she started working at a college, a transgender woman 

was forced to resign because of her gender identity.  She received praise for her 

work and was given a letter stating that she was dependable, able to work inde-

pendently, and a skilled technician.  Approximately two months before she was 

fired, she notified her boss that she would be transitioning from male to female.  

In March 2009, she was called in on her day off to attend a staff meeting.  She did 

not have a clean uniform to wear and told her boss that she would wear women‘s 

clothes, which she wore in her day-to-day life but not on the job, and he said it 

was fine.  When she arrived on campus, members of the faculty and staff gave her 

hostile looks and she felt unsafe.  She called a co-worker friend to ask for support, 

but he hung up on her.  Her boss then accused her of harassing her co-worker be-

cause she had called him after he hung up and moved her to an unfavorable shift 

that her friend did not work.  The new shift interfered with her medical appoint-

ments, which were crucial to her transition, and she was forced to resign.
148

 

 In 2007, after she notified her supervisors that she planned to transition, a city 

manager in Largo was fired because of her gender identity.  News of her decision 
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to transition leaked to the local media shortly after she discussed it with her su-

pervisors.  When the City Commission heard the news, it voted 5-2 to suspend 

her.  During the suspension meeting, one of the Commissioners who voted in fa-

vor of the suspension stated: ―His [sic] brain is the same today as it was last week.  

He [sic] may be even able to be a better city manager. But I sense that he‘s [sic] 

lost his [sic] standing as a leader among the employees of the city.‖
149

  She de-

clined to sue the city after she was terminated, saying that bringing suit against it 

would be ―like suing my mother.‖
150

 

 In 2007, a sheriff‘s department applicant was offered positions at two sheriff's of-

fices which were then rescinded because they found out he was living with a man 

whom they assumed was his partner.
151

  

 In 2007, a lesbian social worker at a county agency suddenly had problems at 

work upon disclosing her sexual orientation following ten years of employment 

without issue.  When she disclosed her sexual orientation, her supervisor started 

giving her bad reviews, and stood in the bathroom with her while she urinated for 

a drug test which was not standard procedure at the agency.
152

  

 An employee of the Escambia County Utilities Authority brought a claim under 

Title VII for the workplace harassment he endured because co-workers presumed 

him to be gay.  The court granted summary judgment to the defendant because 
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none of the scenarios established in Oncale v. Sundowner Offshore Services, Inc. 

were present.
153

  In rejecting the claim, the court stated that ―[the employee‘s] 

characteristics [that were targeted in the harassment] may reflect stereotypes asso-

ciated with a homosexual lifestyle, but they are not stereotypes associated with a 

feminine gender.‖
154

   

 In 2006, an employee of the Department of Children and Family Services was 

terminated after she was seen hugging a female on the premises.  Her supervisor 

stated before she was terminated that there was a ―rumor‖ that the two women 

were in a relationship.
155

 

 In 2006, an applicant to the police department was accused of being ―dishonest‖ 

when she informed them of her transgender status after completing her applica-

tion.
156

  

 In 2005, eight years after he had been hired by the Hillsborough County School 

District, a teacher protested the dismantling of a gay pride book display at the lo-

cal public library.  He was quoted in the local paper for saying that, as a gay man 

and a school librarian, he was upset that the book display had been taken down 

prematurely.  The school superintendent saw that he was quoted in the paper and 

proceeded to have his behavior reviewed by the school district‘s Professional 

Standards Office.  Though the teacher was not disciplined for discussing the book 
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display with the paper, he was told that he was not to bring ―the issue‖ into the 

workplace.  This censorship has caused him a great deal of distress and he worries 

that his professionalism will be called into question repeatedly because he is 

gay.
157

 

 In 2005, a gay employee of the Pinellas County Water Quality Department re-

ported that he was terminated after the employee‘s neighbor disclosed his sexual 

orientation to his supervisor.
158

  

 In 2004, an administrative hearing officer held that a post-operative transsexual 

woman employed by the Brevard County Sheriff‘s Department, had no claim 

based on sex or disability, but, on appeal, the Commission reversed as to the claim 

of sex discrimination.  The administrative law judge concluded that transsexuality 

was not a disability under the Florida Civil Rights Act because it is not within the 

purview of the ADA or the Rehabilitation Act.  The judge limited the holding in 

Smith v. Jacksonville Correctional Institution,
159

 defining ―disability‖ according to 

whether or not the employee had undergone sex reassignment surgery (Smith had 

not, while Fishbaugh had).  As to the sex discrimination claim, the administrative 

law judge found that she was unable to claim sex discrimination because the em-

ployee had been discriminated against because she was transsexual, not because 

she was a woman, and that gender identity receives no protection under the Flori-

da Civil Rights Act.  On appeal, the Commission panel held that the employee 
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could bring a claim for sex discrimination because she was ―perceived not to con-

form to sex stereotypes or because [she] has changed sex‖.
160

 

 In 2004, a gay officer with the Tampa Police Department experienced harassment 

and was terminated when he disclosed his sexual orientation to his supervisors.  

He was also arrested for lewd and lascivious conduct for informing street youth 

about ―safer sex.‖
161

  

 In 2004, a Sarasota public school teacher who had agreed to let students use her 

classroom for ―Gay-Straight Alliance‖ meetings was harassed by other teachers to 

such an extent that she felt she had to leave.  After she resigned, the school re-

fused to give her a positive recommendation.
162

  

 In 2004, a Department of Corrections employee was compelled to resign by his 

supervisors when they discovered that he occasionally wore women‘s clothes out-

side the office.
163

 

 In 2003, a transgender employee of the Pasco County Sheriff‘s Department re-

ported instances of harassment to her supervisors, who allegedly forced her to re-

sign. Co-workers intentionally used the ―wrong‖ pronoun when she was out on 

patrol, hence outing her to officers on the receiving end of police calls. She com-
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plained to superiors, but the conduct continued. When co-workers started a rumor 

that she had posed topless online, she resigned.
164

 

 In 2002, an applicant for a Florida nursing license was denied because of his sex-

ual orientation. The applicant had already procured a nursing license in Indiana.
165

  

 In 2002, a transgender public school employee experienced harassment by co-

workers and superiors; she was called a ―thing,‖ and was taunted about which 

bathroom she should be permitted to use.
166

 

 In 2002, an openly lesbian firefighter was repeatedly passed over for promotion in 

favor of less-qualified employees.  She was eventually fired for ―low test scores,‖ 

even though her scores were consistently superior to those of other officers.
167

 

 In 2002, a gay firefighter reported that he had been harassed when colleagues 

found his personal ad online and circulated it around the office.  The firefighter‘s 

supervisor ―wrote him up‖ for infractions which he later admitted were frivol-

ous.
168

 

 In 2002, a gay firefighter reported that he was discriminated against after disclos-

ing his sexual orientation at work.  Before he had disclosed his sexual orientation, 

the firefighter received excellent assessments and was, in fact, promoted. After he 

revealed his sexual orientation, however, he was told to either resign or accept a 
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demotion. The firefighter accepted the demotion in an effort to retain his retire-

ment benefits.
169

 

 In 2001, an employee of the Florida Department of Agriculture reported that he 

had been the target of virulently anti-gay comments from a colleague. When he 

complained, he was reprimanded and told to drop the complaint. The employee 

refused and was terminated shortly thereafter.
170

  

 In 2001, a supervisor at the Florida Department of Health said he would try to 

―rid‖ the department of gays. When an employee complained, the employee was 

reprimanded and eventually terminated after enduring an extended period of 

workplace harassment.
171

 

 In 2001, employees in two separate state agencies – the Department of Agricul-

ture and the Department of Health – were fired after complaining of anti-gay ha-

rassment.
172

 

 In 2001, a transgender city public works department supervisor was fired on ac-

count of her gender identity.
173

 

 In 2001, a city government employee was forced to resign when superiors learned 

the employee enjoyed dressing in women‘s clothes outside the office and threat-

ened to publicly disclose such discovery.
174
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 In 2000, a lesbian firefighter was subjected to a hostile work environment on ac-

count of her sexual orientation.
175

 

 In 1996, an employee of a county clerk‘s office was fired because of his sexual 

orientation.
176

 

 In a book published in 1996, Pete Zecchini, a gay man, described his experience 

as a Miami Beach police officer as "miserable."  When Zecchini inquired as to 

why his cases had been reassigned and his work schedule had been rearranged, his 

supervisor told Zecchini it was because of his homosexuality.  When Zecchini 

complained to his chief about this supervisor, the supervisor flatly denied saying 

any such thing.  At shooting practice, Zecchini overheard his coworkers saying, 

"faggot this," "faggot that," and "Miami Beach is turning into a bunch of faggots."  

Zecchini alleged that he was the only officer on the force denied a pay raise for 

using too many sick days.
177

 

 In 1994, a U.S. District Court jury in Florida decided that the Sunrise, Florida, Po-

lice Department unlawfully discriminated against Darren Lupo, an unmarried les-

bian patrolwoman, by requiring that she work a Christmas shift in place of a mar-

ried policeman with children, but rejected her broader claim of a pattern of dis-

                                                                                                                                                 
174

 E-mail from Ming Wong, Nat‘l Center for Lesbian Rts., to Christy Mallory, the Williams Institute (May 

7, 2009, 11:15:00 PST) (on file with the Williams Institute). 
175

 Email from Ken Choe, Senior Staff Attorney, American Civil Liberties Union, to Brad Sears, Executive 

Director, the Williams Institute (Sept. 11, 2009, 14:10:00 PST) (on file with the Williams Institute). 
176

 Id. 
177

 ROBIN A. BUHRKE, A MATTER OF JUSTICE: LESBIANS AND GAY MEN IN LAW ENFORCEMENT 102-106 

(Routledge 1996). 



 

 

13-59 

 

crimination based on her sex and sexual orientation.  The jury awarded $56,250 in 

compensatory damages.
178

 

 In 1992, an administrative hearing officer ordered reinstatement and back pay for 

a second grade teacher who had been fired because he had allegedly committed a 

crime involving moral turpitude.  The teacher had been charged with battery for 

touching an undercover officer‘s clothing while flirting with the officer.  The 

school became aware of the incident when an account of the arrest was published 

in the newspaper.  The Hearing Officer noted that ―for the most part, the negative 

comments about Mr. Madison involved not the criminal charge, but the homosex-

ual nature of the event‖ and concluded that the school had impermissibly discri-

minated against him based on his lifestyle.
179

 

 A deputy sheriff brought suit in 1992 after he was constructively terminated be-

cause of his sexual orientation.  In the first portion of a bifurcated trial, the jury 

found that the sheriff was constructively terminated because he was gay.  The 

court then found that the termination violated his constitutional right to privacy 

and, applying heightened scrutiny because of the plaintiff‘s sexual orientation, the 

Equal Protection Clause.  The court found that the constructive termination vi-

olated the deputy sheriff‘s constitutional rights.
180

   

 In 1991, an administrative judge held that a pre-operative female transsexual, who 

had been fired from her job as a corrections officer, could bring a claim against 
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her employer, the City of Jacksonville, based on disability discrimination.  The 

plaintiff had found it necessary to conceal her gender identity in order to keep her 

job and suffered from severe physical reactions as a result.  One night, while 

dressed in women‘s clothes, she was assisted by a passing patrolman when she 

stopped to change a tire on the side of the road.  The patrolman ran a report on her 

driver‘s license and discovered that she was classified as a male.  Thereafter, 

when the incident was relayed to her supervisors, she approached her supervisors 

to tell them that she planned to transition.  When she refused to resign at their in-

sistence, they terminated her.  At the administrative hearing, the city asserted a 

BFOQ defense with the stated qualification being ―absence of transsexuality.‖  In 

rejecting the argument, the hearing officer stated, ―Simply put, prejudice cannot 

be a basis for a BFOQ.‖
181

  

 A deputy sheriff was fired after her boss learned that she was lesbian.  She lost her 

case challenging the dismissal when the court ruled that ―in the context of law en-

forcement personnel, dismissal for homosexuality has been found rationally re-

lated to a permissible end.‖
182

   

 A lawyer was denied admission to the Florida Bar after he disclosed that the Mili-

tary Selective Service assigned him to a classification indicating ―physical prob-

lem or homosexuality.‖  The Bar pressed the lawyer for details about his past sex-

ual conduct, and though he said he preferred men, he declined to provide more de-

tail.  The Florida Supreme Court held that the Florida Board of Bar Examiners 
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should be limited to inquiries which bear a rational relationship to an applicant‘s 

fitness to practice law, stating that ―private noncommercial sex acts between con-

senting adults are not relevant to prove fitness to practice law.‖
183

   

 

10. Georgia 

 A Legislative Editor for the Georgia General Assembly‘s Office of Legislative 

Counsel was fired after she was diagnosed with Gender Identity Disorder and be-

gan appearing (upon a doctor‘s orders) at work as a woman prior to undergoing 

gender reassignment surgery.  Since 2005, she had been responsible for editing 

proposed legislation and resolutions for the Georgia Assembly.  In 2009, in reject-

ing the state‘s motion to dismiss, a U.S. District Court ruled that the editor‘s com-

plaint "clearly states a claim for denial of equal protection" under the 14
th

 

Amendment on alternative theories of discrimination on the basis of sex and a 

medical condition.
184

  The court summarized the grounds for termination as, "In 

the view of Glenn's employers, gender transition surgery and presentation as a 

woman in the workplace would be seen as immoral… and would make other em-

ployees uncomfortable."
185

  The court the held that ―Unequal treatment fails even 

the most deferential equal protection review when the disadvantage imposed is 

born of animosity toward the class of persons affected," quoting the Supreme 

Court's opinion in Romer v. Evans
186

.
187
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 In February, 2009, an openly gay University of Georgia, Athens, professor was 

accused by two Georgia state representatives of recruiting ―young teenage gays‖ 

to accompany him on international trips, despite the fact that he is not involved 

with study abroad programs and teaches graduate level classes.  The professor 

was cleared of any misconduct after an investigation.  The state representatives 

also said they would pressure the University of Georgia in Athens, Georgia State 

University, and Kennesaw State University to terminate any professors who teach 

―queer theory‖ courses.  The University of Georgia defended its course offerings 

and the professors.  The legislators also called three other professors into the State 

Senate to defend their research on sexuality and the outbreak of HIV and AIDS.
188

 

 A Georgia Division of Family and Child Services (DFCS) employee who reported 

in 2006 that after other employees complained about working with her because 

she was a lesbian, she was subjected to a humiliating and invasive four-hour inter-

rogation during which she was asked if she was a lesbian, who looked after her 

children, who she lived with and who her friends were. She was then told not to 

tell anybody else about what happened during the interview.  Two weeks later 

DFCS suspended her for ―alleged misconduct.‖
189

  

 In 2006, five years after a bus driver was hired by public school district in McDo-

nough, Georgia, a co-worker found a personal ad he had posted six years earlier 

on a gay dating site.  The co-worker printed the ad and distributed it at one of the 
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high schools in the district.  Immediately after the posting was passed around, he 

was fired.  When he asked for a reason, school officials told him it was ―in the 

best interests of the school system‖ and that he already ―knew the answer.‖  He 

made a complaint to the Board of Education, but received no response.  He has 

not been able to get another job at a school in the area since.
190

 

 In 2005, a woman applied for a job as a Disease Investigator with the Fulton 

County Health Department.  When she applied for the job, she was using a male 

name, but by the time they called her back, she had transitioned and had legally 

changed her name.  The first month went well, but the supervisor at the depart-

ment was showing increasing discomfort with her transition.  He began to make 

her work life miserable and he forbade her from using the female restroom.  

Belcher complained to Human Resources, but they did nothing except repeat her 

complaint to the supervisor without her consent.  In February 2006, she was fired 

without cause and replaced by an untrained and under-qualified employee.  With-

out her job, she was unable to take care of herself and her children financially.
191

 

 An attorney who, prior to the Supreme Court‘s decision in Lawrence v. Texas, had 

her offer of employment withdrawn from the Georgia Attorney General‘s Office 

after she had participated in a wedding ceremony, recognized by her congrega-

tion, with her same-sex partner. The Attorney General withdrew the employment 

offer after concluding that the Plaintiff‘s participation in the ceremony would in-

terfere with the Department‘s ability to enforce Georgia‘s sodomy law, and in 
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general, create difficulties maintaining a supportive working relationship among 

the office lawyers. In 1997, the Eleventh Circuit upheld a district court decision 

allowing the Georgia Attorney General to withdraw the offer of employment with 

three judges dissenting from the majority en banc decision.
192

 

 

11. Hawaii 

 When an openly gay teacher at the Nanakuli High and Intermediate School com-

plained to the administration about harassment and homophobic gossip by stu-

dents, the principal responded by barring him from tutoring students after class 

and forcing him to remove decorations and books not directly related to course-

work from his classroom.  Other students at the school circulated a petition ―call-

ing for an end to the discriminatory atmosphere on campus‖ and other teachers at 

the school agreed that he was being discriminated against on the basis of his sex-

ual orientation.
193

  In Hawai‘i public school teachers are state employees. 

 

12. Idaho 

 In 1997, a Power County Probation Department employee was fired immediately 

after supervisors discovered her sexual orientation.  She had been employed by 

the county for six months prior to her termination and had disclosed her sexual 

orientation only to one trusted co-worker.  Two days prior to her termination, 

while accompanied off-duty by her female partner, she ran into a co-worker in a 

store.  She introduced the co-worker to the woman as her partner.  Following the 
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interaction, three Power County Commissioners confronted her, telling her that 

they were ―unhappy‖ and that she ―could either quit or be fired.‖  The officer re-

fused to quit, and the Commissioners fired her.
194

 

 

13. Illinois 

 In 2008, a fire department paramedic reported that he had experienced harassment 

based on his sexual orientation.  Co-workers made comments such as, ―I wish all 

fags would die of AIDS.‖  The fire chief said to him: ―I want to give you some 

advice.  You need to tone it down a bit.‖  When the paramedic asked if he was be-

ing too loud, or if the chief meant he should ―gay it down‖ and the chief respond-

ed, ―I can't say that, but I'm going to tell you to tone it down.‖   The chief added, 

―Any other chief would find you unfit for duty‖ and told the paramedic to 

―change the way you are.‖  In addition, the paramedic‘s bedding was removed 

from the firehouse sleeping quarters and his car window was broken in the de-

partment‘s parking lot.  The harassment became so bad that he would sleep in the 

ambulance during his downtime to avoid his co-workers.  He believed that he was 

being set up for termination through an investigation of a false positive drug test 

that would not have been handled as it was if he were not gay.
195

 

 In 2008, a public school teacher reported that he was repeatedly harassed at work 

because he was perceived to be gay.  Students wrote on the tables in his classroom 

that ―[Caller D] is a fag‖ and included similar derogatory phrases in textbooks in 
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his class, among other things.  The teacher made complaints to the administration 

about this harassment, but received no response.  The teacher is perceived to be 

gay but is heterosexual.
196

 

 In 2008, a gay professor at an Illinois community college was subjected to a hos-

tile environment because of his sexual orientation.
197

 

 In 2008, a lesbian public school teacher was subjected to a hostile environment 

because of her sexual orientation.
198

 

 In 2007, a corrections officer reported that he was being harassed at work based 

on his sexual orientation.  A fellow officer repeatedly referred to him as a ―mo-

therfuckin‘ faggot‖ in front of other officers and inmates.  The officer who did this 

was not suspended, even though two employees who had used the ―N-word‖ 

around the same time had been immediately terminated.  After the corrections of-

ficer commenced a union grievance, shift commanders told him to ―leave it 

alone‖ and warned him that he was ―playing with fire.‖  Thereafter, even though 

he was qualified for a promotion, the position was awarded to a heterosexual can-

didate from outside of the department with much less experience than he had.  

The corrections officer eventually resigned because of the harassment.
199
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 In 2007, a transgender city agency chief naturalist was fired because of her gender 

identity.
200

 

 An employee of the Illinois Gaming Board alleged that he was denied a promo-

tion in 2004 because of his sexual orientation, thereby depriving him of his feder-

ally protected right to equal protection.
201

  Plaintiff never disclosed his sexual 

orientation at work, and no one at work ever asked about it, but plaintiff cited sev-

eral incidents which formed the basis of his belief that his employers were aware 

of his sexual orientation.  In one incident, he had a conversation with a co-worker 

in which he asked if the co-worker knew whether shoes thrown over a telephone 

line outside a house meant that drugs were sold there, to which the co-worker re-

sponded:  ―I don‘t know.  Do you know what a rainbow flag mean [sic] when it‘s 

on a bar window? … That means it‘s a gay bar.‖  Finally, a co-worker referred to 

an openly gay actor from Star Trek as a ―faggot.‖    In another incident, a co-

worker cut out an article in which a homosexual police applicant received a job, 

and wrote on the top of the article that the ―good guys‖ were not going to get the 

job – implying that only homosexuals would receive consideration because of 

their sexual orientation.  Further, he overheard someone saying, ―Don‘t worry, 

help is on the way,‖ which he interpreted as meaning he would soon be replaced.  

When applications were taken to fill the permanent position, another applicant 

was chosen, and plaintiff alleged that due to his sexual orientation, his competitor 
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was ―pushed through.‖  The court denied relief on the ground that plaintiff had 

failed to establish that his homosexual orientation was known. 

 A gay male administrator sued the Suburban Bus Division of the Regional Trans-

portation Authority, claiming that he was subjected to adverse employment ac-

tions and hostile work environment due to his sexual orientation.
202

  The court 

found that the evidence of homophobic comments and jokes was insufficient to 

avoid summary judgment, because it failed to show harassment that is sufficiently 

severe or pervasive.  ―First, the comments were few, and very far between. Paquet 

claims that there were between 18 and 36 total instances in which an offensive 

joke or comment was uttered, over the course of approximately twelve years. [ci-

tation omitted].  More importantly, none of the jokes or comments were ever di-

rected at Paquet personally.‖ The court also found that plaintiff was not retaliated 

against, in violation of his First Amendment rights, when efforts were made to 

remove him from training session after he asked leader to comment on applica-

bility to homosexuals of a city anti-discrimination ordinance. 

 A former probationary city police officer brought action against the superinten-

dent of the Chicago Police Department under the Illinois Human Rights Act and 

Chicago‘s human rights ordinance, alleging, among other claims, discrimination 

on the basis of sexual orientation.
203

  Flynn was terminated after four days during 

the probationary period following his being hired as a police officer.  The state 

circuit court granted the city‘s motion to dismiss.  With regard to the claims re-
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lated to sexual orientation, the appellate court affirmed the judgment on the basis 

that Chicago‘s Commission on Human Relations had exclusive jurisdiction over 

claims arising under the ordinance, and Flynn failed to exhaust his remedies under 

the ordinance before bringing the claim to the circuit court.  Furthermore, the ap-

pellate court concluded that because nothing in the Human Rights Act at that time 

prohibited discrimination based on sexual orientation, the court lacked jurisdiction 

over that claim. 

 Plaintiffs, two 16-year-old twin brothers who were subject to ―a relentless cam-

paign of harassment by their male co-workers,‖ sued the city as employer, alleg-

ing intentional sex discrimination.
204

  Although the district court granted summary 

judgment in favor of the Defendants, holding that victims of same-sex sexual ha-

rassment may not claim discrimination because of sex under Title VII, the Se-

venth Circuit reached the opposite conclusion. The Plaintiffs alleged that their ha-

rassment included being called ―queer‖ and ―fag,‖ comments such as, ―[a]re you a 

boy or a girl?‖ and talk of ―being taken ‗out to the woods‘‖ for sexual purposes.  

One Plaintiff wore an earring and was subject to more ridicule than his brother, 

the second Plaintiff, who was overweight and was once asked whether his brother 

had passed a case of poison ivy to him through anal intercourse.  The verbal taunt-

ing turned physical when a co-worker grabbed one of the Plaintiff‘s genitals to 

determine ―if he was a girl or a boy.‖  When the Plaintiffs failed to return to work, 

supervisors terminated their employment.  The Seventh Circuit noted that ―a ho-

mophobic epithet like ‗fag,‘…may be as much of a disparagement of a man‘s per-
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ceived effeminate qualities as it is of his perceived sexual orientation.‖  The court 

found that a ―because of‖ nexus between the allegedly proscribed conduct and the 

victim‘s gender could be inferred ―from the harassers‘ evident belief that in wear-

ing an earring, [the brother] did not conform to male standards.‖  The U.S. Su-

preme Court vacated and remanded to the Seventh Circuit for further considera-

tion in light of Oncale v. Sundowner Offshore Services
205

.
206

 

 Plaintiff James Shermer, an employee of the Illinois Department of Transporta-

tion, asserted that he had been subjected to sexually offensive remarks by his male 

supervisor, who perceived him as gay and ridiculed him for having sex with other 

men.
207

  (Shermer did not state for the record whether he is in fact gay.)  Shermer 

sued under Title VII, alleging sexual harassment that had the effect of creating a 

hostile environment.  The court ruled for defendant, finding that ―all the evidence 

suggests Plaintiff was harassed not because of his gender but because of his sex-

ual orientation....[D]iscrimination based on sexual orientation, real or perceived, 

however, is simply not actionable under Title VII.‖  

 Jeffrey Cash, a nurse‘s aid in the Murray Development Center, a home for deve-

lopmentally disabled people in Centralia, Illinois, sued the state agency for dis-

crimination suffered because he was perceived to be gay.  In the summer of 1995, 

plaintiff invited a fellow employee, Donny Hodge, for a Saturday fishing trip on 

his boat.  They spent the day fishing, then returned to Hodge's house. Since Cash's 
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wife and children were away visiting grandparents for the weekend, Hodge in-

vited Cash to stay overnight, and they continued their fishing trip on Sunday.  

Hodge is an openly gay man, and was known as being gay in their workplace.  

Cash began to take flak from a group of female co-workers about his perceived 

failure to emerge from the closet and embrace his homosexuality. Cash‘s tormen-

tors made the next year of his life at work miserable.  They laughed at Cash while 

simulating fellatio or male masturbation, called him a ―he/she‖ or ―the evil one,‖ 

and bared their breasts and shook them at him while laughing.  One woman even 

rubbed her bare breasts against Cash‘s arm following a union meeting.  Over time, 

Cash became short-tempered, paranoid, and depressed.  He eventually sought 

psychiatric counseling, which both he and his therapists say stemmed from his 

stressful working conditions.  The court rejected plaintiff‘s hostile environment 

claim, finding that the harassment was insufficiently pervasive to state a Title VII 

claim, and that it was not directed at Cash ―because of‖ sex.
208

 

 

14. Indiana 

 A gay special education aid in the Clark County Schools was hounded out of his 

job after teenage boys who crashed his Halloween party alleged that he tried to 

molest them. The aid sued the school district and various named defendants on 

various constitutional and tort theories, including defamation per se and intention-

al infliction of emotional distress.  Ruling on various pretrial defense motions, the 
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court rejected his per se defamation claim but allowed the rest of his claims to 

proceed.
209

 

 

 The State of Indiana denied employee Jana Cornell‘s request for bereavement 

leave so she could attend the funeral of her partner‘s father.  Cornell sued the state 

arguing that the exclusion of same-sex partners from the bereavement leave policy 

violated the state constitution‘s protection of equality. Her claim was rejected on 

the ground that the discrimination was based on marriage rather than sexual orien-

tation.
210

  

 

 In 2000, an openly lesbian probation officer was not promoted by her employers, 

two Carroll County judges, because of her sexual orientation.  The judges together 

decided against promoting her to chief probation officer.  The officer requested 

the job and the superior court judge told her that they would not promote her be-

cause she was a lesbian.  Further, the superior court judge told her that she was 

embarrassing the court by dating a woman, and that he had asked other court em-

ployees about her sexual orientation and personal life.  A man with no prior pro-

bation experience was promoted to the position.
211
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 From 1997 through 2000, a gay public school principal and a gay public school 

teacher were subjected to a hostile work environment on account of their sexual 

orientation.
212

 

 

15. Iowa 

 A veteran of the Iowa National Guard was fired by an Iowa state university in 

2002 after she informed her superiors that she was a transitioning.
213

  Her supervi-

sor, a surgeon for whom she conducted research, stopped coming to the lab after 

she told him about her plan to transition department administrator told her that her 

condition was such that they didn‘t feel that she ―could give sufficient effort to the 

department.‖
214

  She was fired on the spot.
215

  Although she reported the firing to 

the university‘s affirmative action office, it did not order that she be reinstated and 

instead only suggested that she seek employment in a different department of the 

university.
216

  After her efforts to do so failed, she ultimately left Iowa altogeth-

er.
217

 

 

 An employee of a state-operated casino in Council Bluffs whose employers did 

not take appropriate action to stem rumors that she was a lesbian, subjected her to 
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harassment and emotional distress, and ultimately retaliated against her for com-

plaining by denying her a promotion.
218

 In 2000, she was awarded $54,493 by a 

federal district court jury 

 A worker at a tax-supported nursing home in Davenport was fired in 1996 be-

cause his employer wanted to ―weed[] out employees who lack good moral cha-

racter,‖ including gay men and lesbians who he said were ―not part of the Bible‖ 

and ―not part of society.‖ In an interview, the nursing home administrator com-

mented, ―When I first came here, there [were] probably at least three, excuse my 

French, faggots working here, and I had at least three dykes working here . . . . 

This isn‘t the kind of atmosphere that I want to project when a client or family 

member comes to my nurses‘ station and sees a 45-year-old-faggot that has got 

better skin than you and I, and is a man but presents itself more like a woman. 

This is no way to perceive my operation.‖
219

  The state of Iowa did not take any 

action against the nursing home for this action.
220

 

 

16. Kansas 

 In 2004, a Topeka resident and employee of a state agency reported that when a 

newly appointed supervisor arrived in the office, he harassed the employee until 

he took a job with another state agency.  Prior to the new supervisor‘s arrival, the 

employee had received three ―Outstanding‖ employee evaluations, but the new 
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supervisor constantly criticized his work.  The employee then found the state dis-

crimination office to be unreceptive to his complaint.
221

 

 In 2003, the day after the Supreme Court issued the Lawrence v. Texas decision, 

members of the Topeka and Shawnee County public library staff ordered an em-

ployee who had been a longtime member of Parents, Families, and Friends of 

Lesbians and Gays to never again speak about the decision at work.  In response 

to a letter from the ACLU, the library admitted that it cannot forbid one of its em-

ployees from talking about a Supreme Court decision while at work, and assured 

the ACLU that it would not restrict employees in that way.
222

 

 In 1996 in Miller v. Brungardt, a school counselor, brought suit against the school 

district, her school's superintendent, and its vice principal after the latter allegedly 

made sexually inappropriate comments that included accusing her "of engaging in 

a lesbian relationship" with a student's mother and other "sexually explicit com-

ments concerning lesbian behavior."  When the counselor reported the vice prin-

cipal's actions to the school superintendent, she was reprimanded, and the superin-

tendent failed to take remedial action.  In addressing whether, when suing indi-

vidual employees of a municipality (such as the school district) under the Kansas 

Tort Claims Act, the plaintiff must give them notice of suit prior to its com-

mencement, the court found that notice must be provided to municipal employees 

only when "the employee's actions occurred within the scope of employment.‖ 
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Taking plaintiff's allegations as true for the purposes of the motion, the court 

found that the vice-principal's harassment, characterized by school counselor as 

"threatening, intimidating and abusive," fell outside the scope of the vice-

principal's employment.  "`[S]exual harassment . . . is not within the job descrip-

tion of any supervisor or any other worker in any reputable business.'"
223

 

 

 In 1995, an employee of the Kansas Air National Guard was harassed because she 

was perceived to be a lesbian. The first sixteen months of her employment passed 

without incident.  Then her superiors and co-workers began harassing her.  Her 

supervisor told her that ―some people were wondering‖ about her sexual orienta-

tion,‖ to which she responded, ―No problem. Like Men.‖ On another occasion, 

she alleged her co-worker was touching his genitals while he was looking at her. 

In another instance, she accidently brushed up against a co-worker while getting a 

cup of coffee, to which the co-worker responded, ―Don't rub up against me. 

You‘re not going to come out of the closet that way.‖  Finally, she alleged her su-

pervisor stated, ―I would like to see what you would do if O.J. Simpson asked you 

out on a date,‖ to which she replied, ―Well, he's not my type.‖ Then the supervisor 

laughed and said, ―You mean your type or your gender?‖ Later that day, the su-

pervisor apologized for his comment.
224

  In 1998, the court concluded that she had 

not stated a prima facie case of hostile work environment sexual harassment. 

Thus, the defendant's motion for summary judgment was granted. 
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 In 1991, in Jantz v. Muci,
225

 a federal district court in Kansas found that a Kansas 

school teacher did have an equal protection claim actionable under 42 U.S.C. § 

1983
226

 because he had been denied a teaching position because of a principal‘s 

perception that he had ―homosexual tendencies.‖
227

  The court further held that 

the principal was not entitled to a qualified immunity defense
228

 and denied his 

motion for summary judgment.  The Tenth Circuit reversed, finding that the prin-

cipal was entitled to qualified immunity.
229

   

 In 1987, in In re Smith,
230

 the Supreme Court of Kansas disbarred an attorney, in 

part, because he had a misdemeanor conviction for consensual sodomy with an 

adult.  In 2003, the United States Supreme Court held that it had been wrong in 

1986 when it had decided, in Bowers v. Hardwick, that sodomy laws did not vi-

olate the due process clause of the U.S. Constitution.   

 In 1987, a road patrol deputy for the Saline County Sheriff‘s Department was 

fired after rumors circulated that she was a lesbian and involved in a relationship 

with another employee.  The deputy sued, alleging violation of her First Amend-

ment right of association.  The court held that the Sheriff‘s Department had not in-

fringed the Plaintiff‘s right of association when it discharged her.  The court noted 

that ―defendants acted to protect the public image of the Department and to main-

tain close working relationships internally and externally with the community. 
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These are legitimate concerns and they provide sufficient justification for the ac-

tion taken against the plaintiff.‖
231

   

 

17. Kentucky 

 In 2008, a gay public school administrator and a bisexual public school adminis-

trator reported being subjected to a hostile work environment and denied job-

related travel funding on account of their sexual orientation.
232

  

 

18. Louisiana 

 In 2006, a gay man was hired as a faculty member and coordinator of the 4-H 

Program at Louisiana State University.  He implemented successful youth pro-

grams in his position, was promoted in 2007, and received a Distinguished Ser-

vice Award.  At the meeting during a camp event supervised by the faculty mem-

ber, the Human Resources Manager told him that the school had received an ano-

nymous letter saying that the faculty member had a personal ad on a gay dating 

website.  The faculty member was immediately put on administrative leave with-

out even the opportunity to collect his belongings from the campsite—because he 

―could not interact with the youth anymore.‖  He refused to quit so he was de-

moted from his supervisory position and all youth programs were taken away 

from him.  His contract was not renewed for the 2009-2010 school year.
233
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 In 2004, a lesbian bus driver for the Monroe School District reported that she had 

faced harassment for gender non-conformity and sexual orientation.  She com-

plained about the adverse treatment, but her grievance was deemed invalid.
234

 

 A tenured teacher and coach for women's sports at Oak Hill High School who was 

fired on suspicion of being a lesbian.  The teacher was suspected of having an in-

appropriate relationship with a student, who was actually her cousin‘s daughter 

with whom she had a close familial relationship.  After being discharged on a 5-4 

vote, the teacher filed suit and the trial judge found in her favor.  The appeals 

court affirmed the trial court's decision, finding that the charges against her "are 

replete with insinuations and innuendos‖ and ― the Board's case is seriously lack-

ing in evidence, much less the `substantial evidence' required to support the 

Board's actions.  The court concluded that the School Board's decision "was arbi-

trary and an abuse of discretion," and assessed the School Board the full costs of 

the appeal.
235

   

 

19. Maine 

 A gay African-American male employee of the University of Maine, Augusta, re-

ported in 2008 being called a "fagball" and "niggerball" and addressed in other 

demeaning ways by his immediate supervisor, a department dean. The employee 

filed a grievance with his head supervisor.
236
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 A gay firefighter in 2008 reported that he had been harassed by his coworkers 

when his sexual orientation was disclosed at work.  He was "outed" and then his 

coworkers made offensive and hostile comments.  He met with department heads 

and expressed his discomfort several times, but allegedly the job environment has 

not changed.
237

 

 In 2007, a gay employee of the Maine Department of Corrections reported that he 

had experienced harassment and discrimination based on his sexual orientation at 

work, causing him to go on medical leave. The employee reported that inmates 

treated him badly because of his perceived sexual orientation and that his supervi-

sors did nothing to address this harassment.  He filed a complaint with the Maine 

Human Rights Commission and was successful in his case.
238

 

 The head coach of a high school varsity softball team alleges that in 2006 she was 

not rehired after twelve successful years of coaching because of her sexual orien-

tation. In 2009, the Supreme Judicial Court of Maine reversed a lower court's 

grant of summary judgment for the defendant school district and superintendent, 

and remanded the case for trial.
239

 

 In 2006, a staff member at a county recycling center reported being denied be-

reavement leave when her same-sex partner's father passed away.  She knew that 

heterosexual coworkers, whose unmarried partner's relatives have passed away, 
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had been able to use bereavement time.  For example, a coworker was permitted 

to take bereavement leave for the death of his girlfriend's father.
240

 

 A gay police officer in Maine reported in 2002 that he was being harassed at work 

based on his sexual orientation.  His was called a "fudgepacker" and a "faggot" by 

his coworkers.
241

 

 

20. Maryland 

 A correctional officer in a state prison alleged that she was harassed in the 

workplace by her co-officers, including being subjected to lewd comments, por-

nography, and sexual advances, and comments that all short haired female guards 

were lesbians.  Her supervisor and co-workers regularly made comments regard-

ing her own and other officers‘ sexual conduct, her appearance, the female anato-

my, the unfitness of women to serve as police officers, the presumed lesbianism of 

female officers, prostitution, and other inappropriate sexual references and beha-

viors.  In 2003, the officer was forced to work under a supervisor who demeaned 

her and ordered her and another female officer to shower together with ―soap on a 

rope.‖
242

  In dismissing her complaint against individual defendants in 2005, a 

United States District court stated that while unpleasant, the stereotyping com-

ments were an example of ―the sporadic use of abusive language, gender-related 
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jokes, and occasional teasing‖ that did not rise to the level of a Title VII action.
243

  

The court allowed her Title VII hostile environment claim against the county to 

proceed.
244

 

 When the Maryland sodomy law was overturned in Williams v. Glendening, four 

of the plaintiffs who brought the suit were members of the Maryland bar, includ-

ing one who wanted to be a judge.
245

 For those plaintiffs, loss of state licensure 

was a real concern.
246

  The court noted this effect of the law, and relied on the le-

gitimacy of these fears as the basis for the plaintiffs‘ standing:  ―Since many of the 

plaintiffs are lawyers, they express anxiety that a conviction might jeopardize 

their licenses to practice law and thereby their means of earning a livelihood. . . . 

This court cannot say that the concerns of these plaintiffs are not real.‖
247

  On the 

basis of these fears, the court held that ―the Plaintiffs‘ concerns are real and that a 

justiciable issue, ripe for resolution, is presented.‖
248

 

 In 1994, three female state police trooper candidates were not hired as state troo-

pers because of alleged inconsistencies in their polygraph examination questions 

concerning sexual orientation.
249

  Two of the officers had previously filed a com-

plaint in state court requesting injunctive and declaratory relief for sexual orienta-

tion discrimination while they were at the Maryland State Police Academy.  They 
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claimed their treatment at the Academy violated the Maryland Declaration of 

Rights, the equal protection clause, the due process clause, and a Governor‘s Ex-

ecutive Order banning sexual orientation discrimination by the state government.  

The state settled with the two women, agreeing to the injunctive relief requested 

and offering the positions sought.  They then successfully completed their training 

at the Academy, but were then denied positions as state troopers, along with a 

third lesbian candidate.  

 An inmate at a Maryland state prison alleged that he was denied a position in the 

prison‘s education department because a guard told the head of that department 

that he was gay and a rapist.   Twice the 4
th 

Circuit reversed dismissals of his case 

by a United States District Court. The first time the Court determined that the in-

mate had alleged facts constituting a potentially cognizable equal protection 

claim. The second time the Court held that the inmate had not been presented with 

adequate notice about presenting his case de novo to the district court after it had 

been dismissed by a magistrate.
250

 

 

21. Massachusetts 

 In 2009, worker at a state university for 26 years has been isolated from his fellow 

workers and he feels that his requests to remedy this have not been addressed be-

cause he is gay.
251
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 In 2009, a public school teacher reported that she was suspended four times due to 

her sexual orientation since 2003.  She is the only ―out‖ teacher in the district.
252

 

 In 2008, a Massachusetts truck driver working for a town experienced harassment 

because she was a lesbian.  People at work displayed pornographic images near 

her locker.  She filed suit against the town for sexual orientation harassment and 

won a $2.1 million lawsuit.
253

  

 In 2008, a police officer working at a state university in Massachusetts for four 

years reported that during training, his drill instructor would yell, "Are you look-

ing at me, boy?  Do you like me?  Are you a faggot?"  After several of his co-

workers became aware that the police officer was a gay man, he received phone 

calls at home from his coworkers, including one who called him and said, "I need 

a blow job" and then hung up.  He eventually left the university for a job with a 

city police department.
254

 

 In 2008, a married lesbian working for the Massachusetts State Trial Court re-

ported that she was demoted and her pay was cut as a result of her recent marriage 

to a woman.  The employee took time off of work for an illness with a doctor's 

note, but she was called by her union steward to notify her that she had been sus-

pended and that proceedings were under way to fire her.
255
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 In 2007, a police officer from Massachusetts testified about his experience of dis-

crimination at a U.S. House of Representatives hearing on ENDA.  The officer 

testified that he lost two-and-a-half years of employment fighting to get his job 

back because he is gay.  The officer realized soon after graduating the police 

academy that because he was gay, his safety as a police officer and his future as a 

public servant were seriously jeopardized.  He worried that if he were killed in the 

line of duty there would be no one to tell his partner what happened to him and 

his partner would learn about it on the news. Because Massachusetts has an anti-

discrimination law that protects against sexual orientation discrimination he was 

eventually able to get his job back.
256

  

 In 2007, a Massachusetts deputy sheriff, who is gay, experienced two years of ha-

rassment by his chief.  The chief threatened to suspend him if he continued "to see 

two guys at one time" because it looked bad for the department.  The chief also 

―outed‖ him to his coworkers.  Due to the harassment he suffered, the deputy she-

riff suffered a mild heart attack, and was placed on sick leave.  During that time, 

he was fired for abandonment of post.
257

  

 In 2007, a lesbian staff member with the Massachusetts Department of Transition-

al Assistance applied four times for a promotion and was denied each time, de-

spite having obtained additional training.  The employee also received good eval-
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uations and received the Governor's Award for Outstanding Performance.  She be-

lieved that she was denied advancement due to her sexual orientation.  Another 

employee was, at the time the incident was reported, suing the department for dis-

crimination based upon sexual orientation as well.  That employee had already 

filed paperwork to start the complaint process.
258

  

 In 2007, a public school teacher reported homophobic graffiti and harassment to 

her supervisor and then was harassed and terminated by the supervisor.
259

 

 In 2007, a lesbian staff person working in a Massachusetts town's clerk office was 

fired after she and her partner filed a birth certificate, listing themselves as the 

parents of their child.  She was made to feel incompetent and overworked, which 

resulted in her suffering a breakdown while at work.  She was forced to sign a 

document indicating that she would not sue the town upon her termination.
260

  

 In 2006, the Appeals Court of Massachusetts affirmed a trial court decision 

awarding a Suffolk County House of Correction officer over $620,000 in back 

pay and damages because his department failed to take adequate steps to remedy 

the harassment against him.  The corrections officer had desired to keep his ho-

mosexuality private but a co-worker began spreading rumors, and he was thereaf-

ter shunned, harassed and subjected to lewd comments from co-workers.  The ha-

rassment from his co-workers and supervisor included being called ―fucking fag,‖ 
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and having children‘s toy blocks spelling ―FAG‖ sent to his home.
261

  Because of 

job-related stress, the officer attempted suicide by jumping off a bridge.
262

  After 

the suicide attempt, he went out on medical leave never to return to work.
263

  The 

superior court concluded that the plaintiff had been ―subjected to unwelcome, se-

vere, or pervasive conduct by the Defendant…based on sexual orientation that un-

reasonably interfered with the condition‖
264

 of his employment.  The court further 

found that the department knew or had reason to know of the hostile environment 

but failed to take adequate steps to remedy it.  

 In 2005, while working at the Massachusetts Department of Social Services, a 

transgender man experienced discrimination in his workplace.  He met with his 

superiors and a civil rights officer to assist in his transition (from female to male) 

while at work.  Despite discussing a plan for his transition, such as training ses-

sions with fellow employees and name changing procedures, no action has been 

taken by his workplace.  His request to formally change his name has been put on 

hold, and he was not invited to participate in weekly meetings.
265

   

 In 2005, an English teacher reported that he had been harassed almost on a daily 

basis by a group of students at the high school where he teaches.  The students 

called him derogatory names, such as "faggot," left lewd notes, drawings, and pic-

tures on his desk or bulletin board, and signed the teacher up for gay pornographic 

websites using his school email address.  The teacher complained to the principal, 
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who indicated that she would "handle it."  However, after she had not addressed 

these issues, the teacher then sent a letter to the District Superintendent.  Shortly 

thereafter, the teacher was notified that his position had been changed and that he 

was being terminated.  The Superintendent told the teacher that in exchange for a 

signed agreement to not continue with any harassment complaints, she would of-

fer him three weeks severance pay and allow him to collect unemployment bene-

fits.
266

  

 In 2005, a lesbian probation officer in the Suffolk County court system reported 

that she received a brochure in her work mailbox that touted a seminar discussing 

―cures for homosexuality‖ after she announced her marriage to her female partner.  

She and two other unmarried women in the department were the only employees 

to receive the brochure.  Her union suggested that she contact the Commissioner 

of Probation.  In response to her complaint, the Commissioner asked if she ―ex-

pected the whole office to be turned upside down in order to find the culprit.‖  He 

then suggested that she take up her grievance with someone else.
267

  

 In 2005, a Boston police officer, who is a lesbian, overheard and was the target of 

harassing comments and slurs.   After verbally complaining to her supervisors 

about these comments, no action was taken.
268
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 In 2005, a gay nurse working in a prison as an employee of the Massachusetts 

Sheriff‘s Department reported working in a hostile work environment.  His co-

workers gave him a Christmas present, which included fishnet stockings and ob-

scene gay sex cards.  He was given a bag of peanuts by a coworker and told, "Eat 

my nuts."  When he complained, he was told that "this was the way prisons work" 

and that he shouldn't complain.  He filed a complaint with the Massachusetts 

Commission Against Discrimination.
269

  

 In 2005, a Massachusetts deputy sheriff, who is gay, reported being discriminated 

against after working for more than 13 years in law enforcement.  His coworkers 

began targeting him with "usual locker room homo talk."  He was then excluded 

from meetings and his responsibilities were slowly taken away until finally, he 

was transferred to an inferior, nonsupervisory position.  He was then terminated.  

He also reported that one other openly gay person, a lesbian, in the department 

was also forced out after her sexual orientation was disclosed.  He reported that he 

was in settlement negotiations with the Sheriff‘s Department, but they broke 

down.
270

  

 In 2004, a lesbian teacher working in a Massachusetts public school reported that 

her contract was not renewed.  The other lesbian teacher working at the school al-

so did not have her contract renewed.  When approached, the principal said that 

there were "differences in philosophies" and "overarching differences."  The 
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teacher also claimed that several teachers had tried to start a gay-straight alliance 

at the school and had wanted to put up "safe zone" stickers, but they were told by 

the administration that they could not.
271

  

 In 2004, a school psychologist working in a Massachusetts public school reported 

that despite positive performance reviews, his responsibilities were restricted as a 

result of his being gay.  His office was moved and he no longer has any interac-

tions with students.  Administrators at the school told the psychologist that he 

should not tell students he is gay nor should he say that he is married (to a man).  

The principal also asked everyone to disclose their sexual orientations during a 

staff meeting. His union representative did not take any action and advised the 

psychologist to not take any further steps to address these issues.
272

 

  In 2004, a staff member at the Massachusetts Department of Revenue reported 

being harassed by one of his co-workers because he was openly gay.  This co-

worker posted and distributed anti-gay news articles and made anti-gay remarks.  

The gay staff member complained to his supervisor about the harassment, but his 

supervisor took no steps to stop the harassment.
273

  

 In 2003, a gay man, working for the Massachusetts Department of Revenue for 

nineteen years, reported that he had been sexually harassed at work.  A supervisor 

called him "a loser" and a "fucking faggot" behind his back.  After telling internal 
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affairs that he did not wish to work in the same space as this particular supervisor, 

he was asked to move to another location.  He filed a formal complaint with inter-

nal affairs.
274

  

 In 2003, a lesbian direct care worker for the Massachusetts Department of Social 

Services reported that she was one of seven lesbians fired at the same time.  The 

employee filed a complaint with the Massachusetts Commission Against Discrim-

ination.
275

  

 In 2003, one year after a public high school teacher in Medford, Massachusetts 

was hired, the school became aware that he was gay.  When his three-year tenure 

position expired two years later, he was terminated.  The only reason given by the 

Superintendent was that he ―shouldn‘t be known for [his] activities outside the 

classroom.‖  He brought the situation to the attention of his union, which told him 

that the ―discrimination would be very difficult to prove.‖  Though the school 

eventually offered him tenure because of support from students and parents, 

school officials have continued to harass him.  He has been in therapy since the 

incident because of the harassment he endures at work.
276

 

 In 2003, a gay teacher working in a Massachusetts public school was forced to re-

sign because of his sexual orientation.  He was the target of several anti-gay re-

marks and vandalism.  Someone keyed "Gay Faggot" into the paint of his car.  

                                                 
274

 GLAD Hotline Intake Form, Gay & Lesbian Advocates & Defenders, Report of Employment 

Discrimination (Apr. 28, 2003) (on file with GLAD). 
275

 GLAD Hotline Intake Form, Gay & Lesbian Advocates & Defenders, Report of Employment 

Discrimination (Jan. 15, 2003) (on file with GLAD). 
276

Email from Ken Choe, Senior Staff Attorney, American Civil Liberties Union, to Brad Sears, Executive 

Director, the Williams Institute (Sept. 11, 2009, 14:10:00 PST) (on file with the Williams Institute). 



 

 

13-92 

 

The teacher brought these incidents to the attention of the school administration, 

which did nothing.  The union representing the teacher was also made aware of 

these incidents but did nothing.  Even after leaving his job, the teacher continues 

to receive harassing phone calls.
277

  

 In 2003, a facilities employee in a Massachusetts public school district expe-

rienced regular harassment by his coworkers because he is gay.  One co-worker 

called the facilities worker a "faggot."  He reported that other co-workers drank 

on the job and then threatened him physically.  One coworker pushed him.  This 

incident was caught on video, but the school district now claims that they cannot 

locate the tape.  He started having panic attacks as a result of the harassment and, 

at the time the incident was reported, was on leave from work.  He filed a com-

plaint with the school district and his union, but neither had taken steps to stop the 

harassment.
278

   

 In 2002, a sixteen year veteran of the Massachusetts Highway Department was 

harassed by his immediate supervisor, his boss, and several co-workers.  They 

asked him several questions, including "Are you gay?," "Do you swing both 

ways?," and "If a girl strapped on a dildo, would that get you excited?"  He was 

offered a lateral transfer, however the harassment continued.  As a result of the ha-
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rassment, he was diagnosed with high blood pressure.  He felt that he could not 

file a complaint with the union because his steward was one of the harassers.
279

  

 In 2000, a lesbian working for a city department for sixteen years was harassed by 

one of her co-workers.  The co-worker treated her differently than her co-workers 

and made comments including, "You just want to give me a hard time; you want a 

man; you want the forbidden fruit."  She filed a grievance with her department 

and with the Massachusetts Commission Against Discrimination.
280

  

 In 2000, a Boston firefighter was awarded $50,000 in damages by the Massachu-

setts Commission Against Discrimination for being harassed in the workplace, in-

cluding being subjected to profanity and pornography and being taunted that ―les-

bians are not women.‖
281

  Her co-workers also referred to her as ―one way Wan-

da,‖ referred to her female partner as ―Pinky,‖ and placed a picture of two women 

engaged in sexual relations in her sleeping bag.     

 A book published in 1996 reports discrimination against and harassment of a pris-

on kitchen guard working for the Massachusetts Department of Corrections.  An 

employee began working for the Massachusetts Department of Corrections as a 

kitchen guard in 1990.  His superiors and other officers began to harass him when 

he arrived to work with a pierced ear.  The food service director ordered him to 

leave the earring at home, despite that it was not against the dress code and other 
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officers wore them, saying, "I don't care what you do in private, being a fag or 

whatever, but you're going to leave it at home."  Other officers made remarks 

about his taking a personal day to attend "the fag parade" and referred to his vita-

mins as "homo pills."  One officer attached a picture of a woman's body with his 

face to his timecard.  The employee recounts that homophobic banter quickly 

turned into severe harassment when one officer "was telling the inmates to whip 

their dicks out at [Leahey]"-- the inmates complied.  This practice was common in 

the kitchen, where inmates would lift their aprons to expose themselves to him 

when instructed to do so by another officer.  When he reported the harassment to 

the food service director, he was accused of fondling the inmates.  During a dis-

cussion of the 1992 presidential election, a Lieutenant told him, "Perot doesn't 

like you fags," and proceeded to then grab his testicles in front of several other of-

ficers who all laughed along with the Lieutenant. The Lieutenant continued to 

grope him inappropriately thereafter.  When he reported the Lieutenant's behavior 

to the superintendent because he began to fear the inmates who no longer res-

pected him, he was told that "this stuff happens all the time" and to "go back to 

work."  Eventually he sought help from the Gay and Lesbian Alliance Against De-

famation who confronted the superintendent.  Some of the officers were then dis-

ciplined; others were not.  Following an uninvestigated false accusation of ha-

rassment by an inmate after GLAAD's well publicized intervention, the superin-

tendent attempted to transfer him involuntarily to Massachusetts Department of 

Corrections-Shirley— the facility "known for having a lot of gay people."  Lea-
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hey refused to "be segregated" and then suffered a nervous breakdown as a result 

of the harassment.
282

  

 A book published in 1994 records the story of a teacher in a Boston area high 

school who was discriminated against and harassed at work because he is gay.  

After appearing on the news while at a Boston Pride Parade, the teacher noticed 

that the students didn't react negatively, but some of his fellow teachers did.  On 

the entrance to the women's restroom, someone wrote his name under the sign.  A 

student told him that another teacher said that he was gay and why would anyone 

want to be in his class and shouted across the gym "If you take off your pants for 

[the teacher], he'll give you an A!"  The teacher spoke with the principal of the 

school and said that he would be staying home from work until he could be as-

sured a safe workplace. A hearing was arranged during which the teacher harass-

ing him was represented by the teachers' union, whereas he had to represent him-

self.  The teacher who harassed him was required to write a letter of apology and a 

negative review was placed in his file.  His district also agreed to anti-

homophobia training and issued anti-harassment guidelines.
283

  

 In 1986, a professor who was a lesbian was hired as an assistant professor at the 

University of Massachusetts at Lowell.  When she was hired, the dean acknowl-

edged her credentials and accomplishments and promised to promote her within 

one year.  But a student began threatening her life, carrying a gun onto the campus 

and saying the God had "ordained" him to "kill all homosexuals."  Soon after-
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wards, the university notified her that the school no longer needed her courses or 

her services and that it was terminating her contract. But the university never can-

celed her courses after it terminated her.  Instead, the university hired another pro-

fessor, who had no background in the course subjects, to teach the same 

courses.
284

 

 

22. Michigan 

 In 2008, a gay police officer reported that he was forced to resign because of his 

sexual orientation.
285

 

 In 2007, a professor filed suit against the University of Michigan Law School for 

unlawfully denying him tenure based on his sexual orientation.  He alleged that he 

was the first openly gay professor to be considered for tenure at the University of 

Michigan Law School, and the first man in the history of that institution to be de-

nied tenure.  He was denied tenure by a faculty vote, which at 18-12 in favor of 

tenure, fell two votes short of the 2/3 majority required by the school's rules.  He 

had been recommended for tenure with a 4-1 vote from the tenure committee.  His 

complaint alleges breach of contract, predicated on representations of non-

discrimination during pre-employment negotiations, as well as University policies 

and by-laws prohibiting discrimination on the basis of sexual-orientation.  Rather 

than building an affirmative case that no discrimination took place, the Universi-
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ty‘s initial stance was to maintain that its by-laws and non-discrimination policies 

had no legal meaning and created no rights.  The Law School filed motions for 

summary judgment were denied.  The trial court ruled that the professor had es-

tablished a legitimate claim of discrimination and that a trial on the merits was 

warranted.
286

 

 In 2007, a lesbian corrections officer reported that she was forced to resign be-

cause of her sexual orientation.
287

 

 In 2004, a public school teacher was terminated after telling students he was gay 

and had a partner.  After the ACLU of Michigan wrote a letter to the school dis-

trict demanding that the teacher be reinstated, the school district invited him 

back.
288

 

 In 2002, in Pettway v. Detroit Judicial Council,
289

 plaintiff, a court reporter, 

brought a lawsuit against his employer, supervisor, the Detroit Judicial Council 

and the City of Detroit alleging sexual orientation discrimination, retaliation, in-

tentional infliction of emotional distress, and tortious interference with a business 

relationship.
290

  Plaintiff brought this suit pursuant to the Detroit Human Rights 

Ordinance.
291

  At trial, the trial court granted the employer‘s motion for summary 

judgment and held that the Human Rights Ordinance only applied to employees 
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and that the plaintiff was a contractor.
292

  The Michigan Court of Appeals af-

firmed.  

 In 2000, the Michigan Supreme Court issued an opinion dismissing the claims of 

a Detroit police officer who had been subjected to discrimination and harassment.  

She alleged that after she was assigned to the sex crimes unit, numerous male of-

ficers began hitting on her for sexual favors. She declined, stating that she was a 

lesbian. She then suffered further discrimination, including being assigned away 

from law enforcement to busy-work desk jobs.  She also alleged that supervisors 

refused to handle her grievances because of her sexual orientation.  Ultimately, 

she retired from the police force and filed a lawsuit. The officer alleged that she 

was harassed after she rebuffed the advances of a supervisor because she is a les-

bian, and that the consequent harassment violated the city charter's ban on sexual 

orientation discrimination. The trial judge granted the city's motion to dismiss the 

claim, finding that the charter provision did not provide a private right of action, 

and that the officer‘s exclusive remedy was to file a discrimination complaint with 

the city's human rights agency.  However, the Court held that she could still pur-

sue a sex discrimination claim under the state's civil rights law.
293

  

 

 In 1993 in Barbour v. Department of Social Services,
294

 a Department of Social 

Services employee filed a lawsuit against its employer alleging sexual harassment 

and sex discrimination in violation of the Michigan Civil Rights Act.  He alleged 
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that throughout his employment his coworkers and the supervisor subjected him 

to unremitting verbal and nonverbal harassment based on his perceived sexual 

orientation.
295

  Specifically, plaintiff alleged that the various forms of harassment 

were made by coworkers and supervisor to get him to ―come out of the closet . . . 

and to engage in homosexual sex. . . .‖  At trial, the court determined, as an issue 

of first impression, that the Michigan Civil Rights Act‘s prohibition on sexual ha-

rassment does not include a proscription on discrimination or harassment ―due to 

a person‘s sexual orientation or perceived sexual orientation.‖
296

  On appeal, the 

Michigan Court of Appeals upheld the trial court‘s ruling;
297

  however, it also 

held that the employee could bring a gender discrimination claim pursuant to the 

Michigan Civil Rights Act based on incidents of homosexual advances that direct-

ly related to his gender.
298

  The court found that the supervisor‘s actions were di-

rectly related to plaintiff‘s status as a male, and thus rendered the act applica-

ble.
299

   

 In 1993, Byron Center High School hired a teacher to revive its floundering music 

program.
300

  The teacher was a tenured music teacher described by many as one 

of the best teachers on staff and a good role model for students.
301

  Two years lat-

er in 1995, after he successfully revitalized the Center‘s music program, he and 
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his partner planned for a commitment ceremony.
302

  Before the event took place, 

someone at the high school learned of the commitment ceremony and spread word 

to staff, parents and students.  At a school board meeting, a few angry parents 

demanded that the music teacher be fired.  The school board did not take imme-

diate action, but issued a statement that said, ―The board firmly believes that ho-

mosexuality violates the dominant moral standard of the district‘s community.  

Individuals who espouse homosexuality do not constitute proper role models as 

teachers for students in this district‖ and warned the teacher that they would ―in-

vestigate and monitor‖ the situation.
303

  In the months that followed the board 

meeting, many parents removed their children from the teacher‘s class and he be-

came the center of media attention.  After a school official released the names and 

addresses of his students, parents received antigay letters and videos.  While he 

struggled to maintain his classroom for the remainder of the school year, he ulti-

mately relented at the end of the school year and entered into a settlement agree-

ment with the school district: he agreed not to sue or seek employment in the dis-

trict in exchange for one-year‘s salary, health benefits and a letter of reference to 

leave the school district.
304

  Five months later, he collapsed, went into a coma and 

died days later at the age of thirty-two.  A forensic pathologist concluded that his 

died from a congenital malfunctioning heart valve,   adding that this condition 
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was typically not fatal, but the stress from his public struggle may have contri-

buted to his death.
305

 

 

23. Minnesota 

 In 2007, a lesbian public school teacher was subjected to a hostile environment 

because of her sexual orientation.
306

 

 A teacher was discriminated against by her principal based on sexual orienta-

tion.
307

  In 2002, the Duluth School Board voted unanimously to approve a 

$30,000 settlement of the claim pending against the school before the Minnesota 

Department of Human Rights.  

 

 When the Minnesota state sodomy law was invalidated in 2001 by a statewide 

class action suit,
308

 the Minnesota Supreme used the possibility of adverse effects 

on the plaintiffs‘ employment to give them standing.  The plaintiffs here 

represented a wide variety of professions--teachers and doctors joined lawyers in 

fighting the state sodomy law.  These being licensed professions, the court notes 

that the ―state-mandated application for a medical license requires applicants to 

swear under oath that they have ‗not engaged in any of the acts prohibited by the 

statutes of Minnesota‘‖ and that the lawyers must adhere to their rules of profes-

sional conduct, which dictates that all attorneys will ―follow the requirements of 
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the law.‖
309

 The court then details these ―collateral injur[ies]‖:  ―Dr. Krebs, who is 

now in her residency, faces the prospect of having to state under oath, as part of 

her application later this year for a physician license from the Minnesota Board of 

Medical Practice, that she has ‗not engaged in any of the acts prohibited by the 

statutes of Minnesota.‘  Similarly…Mr. Roe,
 310

 a licensed elementary school 

teacher, and Mr. Duran and Ms. Doe, licensed Minnesota lawyers, fear adverse li-

censure consequences from any disclosure, voluntary or otherwise, of their past 

and future violations‖ of the state sodomy statute.
311

 

 

 An academic counselor at the University of Minnesota sued the university alleg-

ing discrimination based on his sexual orientation.  The university settled with 

him during the trial for $80,000.
312

   The counselor had been working with various 

athletes since 1984.  The university forbade him from rooming with anyone when 

he traveled with the teams on road trips, and forbade him from participating in 

athletes‘ academic meetings held in school locker rooms, both of which he con-

tends were discriminatory measures.  In his lawsuit, the counselor contended that 

he was denied fair pay and subjected to working in a hostile environment because 

of his sexual orientation, and his suit alleged that ‗homophobic attitudes of admin-

istrators at Minnesota deprived him of advancement.‘
313
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 A transgender middle school teacher resigned facing mounting pressure from her 

school and the surrounding community.  The teacher, a male who planned to un-

dergo gender reassignment surgery, was living as a woman when she interviewed 

for the teaching position at Roosevelt Middle School.  After an open house for 

parents at Roosevelt, one parent asked the school principal about the teacher‘s 

gender.  The principal then contacted the teacher, and upon learning that she was 

transitioning, immediately placed her on two months‘ administrative leave while 

school officials devised a way for her to ‗come out‘ to parents, students, and 

school staff.  In November, the school held a meeting for her and school adminis-

trators to meet with teachers and a handful of parents and explain the process she 

was undergoing.  A second meeting drew 400 parents.  Some parents excoriated 

the school for permitting a transgendered teacher to work with children, while 

others objected to the intolerant vilification of the teacher.  She resigned in Febru-

ary 1999, citing pressure from a parents‘ group.
314

 

 A transsexual Minneapolis police trainee was denied appropriate restroom and 

shower facilities,
315

 even though the training program required use of the shower 

facilities.
316

 The trainee filed a discrimination suit against the Department and city 

claiming unlawful discrimination.  The city ultimately won on summary judgment 
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on the grounds that the city was entitled to vicarious official immunity.
317

  As 

such, no determination was made as to the veracity of the complaint‘s allegations. 

 A Minneapolis police officer who, according to Senator Paul Wellstone in 1997, 

said this about the sexual orientation discrimination in her workplace: ―I seem to 

represent everything that the old boys hate in this department -- female, black and 

gay.  The thing that makes it worst of all is I'm a good cop.  When I first came to 

this shift, my sergeant was like, 'When I saw your name on my list, I tried every-

thing I could to get you the hell out of my precinct.  I didn't want you here.  I've 

heard all those bad things about you.  You were a trouble maker and you brought 

the morale down.  I'm glad I got you because there's not one person on this shift 

that won't work with you.‖
318

 

 

24. Mississippi 

 A social worker at a state-funded center for mentally retarded children near Jack-

son was fired after she put photos of her family on her desk.  When the social 

worker, an African-American lesbian, interviewed for the position, an official 

said, ―We will not tolerate discrimination based on race, sex or sexual orienta-

tion.‖ She responded, ―I‘m a lesbian; I have a white lover, and I don‘t think you‘ll 

have any problems with discrimination from me.‖  Two days later, she got the 

job.  At the center, she continually saw photos of co-workers‘ families.  When a 

coworker asked to see photos of her partner, she brought in an album of pictures 
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of herself, her partner and her two dogs.  She was discreet with the photos and 

showed them only to those who asked.  But while she was away from her desk, 

several co-workers looked at the photo album.  Some expressed discomfort that 

she was in a mixed-race relationship, and one complained to management about 

the photos.  Her boss asked her not to bring them to work.  She agreed but sug-

gested it was unfair that she was the only one not allowed to bring in family pho-

tos.  She was fired 10 days later.  The manager praised her work, however, saying 

she was one of the center‘s best employees. He claimed he took the step because 

she brought in photos of her partner, not because she was gay. He alleged that 

some were obscene, although he had never seen them.
319

 

25. Missouri 

 In 2008, a public school physical education teacher reported that she did not have 

her contract renewed because of her sexual orientation. During the time that she 

was still employed by the school, she overheard one of the school board members 

say that, had he known she was a ―dyke,‖ he would never have hired her in the 

first place.
320

 

 In 2008, a teacher reported that he was not hired by a public school because the 

administration perceived him to be gay.
321
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 In 2008, an applicant for a prosecutor position reported that he had his job offer 

revoked because he was gay.
322

 

 In 2007, two sheriff‘s office kitchen workers reported that they were fired because 

they were lesbians.
323

 

 In Counce v. Kenna,
324

 an inmate claimed he was not promoted in the prison‘s 

kitchen to a higher-paying position as a cook because he was homosexual.  In an 

unreported opinion, the Court granted the defendant‘s motion for summary judg-

ment because the inmate had not established that the ―denial of prison jobs to ho-

mosexuals because of their sexual orientation is a violation of the United States 

Constitution.‖   

 Kelly, a gay inmate employee at a correctional facility in Missouri, brought a law-

suit alleging discrimination in violation of the equal protection clause and Title 

VII when he was terminated from his facility bakery job because of his sexual 

orientation.
325

  The court, in deciding whether Kelley was entitled to uncondition-

al leave to proceed in forma pauperis, found that his claim alleging discrimination 

on the basis of his sexual orientation when he was removed from his job as a ba-

kery worker was not frivolous under the equal protection clause.   

 

 In 1994, a high school history teacher in Mehlville was reprimanded after he in-

formed his students that he is gay.  In a class on the Holocaust, the teacher ex-
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plained that if he had lived during World War II, he could have been persecuted 

for being gay.  Though the students were supportive, several other teachers ex-

pressed dismay, and the gay teacher received a memorandum from the assistant 

superintendent and a school district lawyer informing him that the district ―con-

siders it inappropriate conduct for a teacher to discuss facets and beliefs of a per-

sonal nature . . . in the classroom.‖  Though the memo did not specifically men-

tion homosexuality, the school‘s principal requested that the teacher not bring up 

the topic of homosexuality again in class unless it was relevant to the existing cur-

riculum.  Two months later, the teacher received a letter from the school district‘s 

law firm reiterating that ―Mehlville School District considers your classroom con-

duct of March 22, 1994 to be inappropriate…‖  No further action was taken, but 

another teacher warned, ―next year, he‘d better watch his step because they may 

be looking to nab him on some pretense.‖
326

 

 

26. Montana 

 A transgender applicant for a position in the Montana state attorney general‘s of-

fice was not hired on account of her gender identity in 2008.
327

 

 In 1997, the Montana Supreme Court recognized the combined impact that the 

state's sodomy law and licensing requirements had on LGBT employees with pro-

fessional licenses.  The issue of employment discrimination came via arguments 

for standing to challenge the sodomy law statute: ―[Respondents] contend that the 
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damage to their self-esteem and dignity and the fear that they will be prosecuted 

or will lose their livelihood or custody of their children create an emotional injury 

that gives them standing to challenge the statute.  For example, two Respondents 

are employed or are seeking employment in positions requiring state licenses.  

Because they engage in conduct classified as a felony, they fear they could lose 

their professional licenses.‖
328

   The specifics of the respondents‘ fears were laid 

out with greater detail in the filings leading up to the opinion.  The two respon-

dents who needed to be licensed by the state were a high school history teacher 

with more than 25 years experience, and a midwife seeking certification.  Neither 

of these respondents could attain licensure if they were convicted of a felony 

(which sodomy was under then-existing Montana law).
329

  Not only would they 

have been unable to attain licensure were they prosecuted and convicted under the 

statute, but they could have had their licensure revoked at any time, even without 

prosecution: ―[C]ertification in both professions requires that the individual be ‗of 

good moral and professional character‘.‖
330

  ―Even if they are never prosecuted, 

the statute could be used to support a finding that they are engaged in immoral 

conduct.‖
331

 

 

27. Nebraska 

 An openly gay and HIV positive man was recently terminated from his position as 

a volunteer firefighter when a city employee learned of his HIV status and sexual 
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orientation.  He was eventually reinstated after ACLU Nebraska contacted the 

city.332 The firefighter later decided to run for office in city government and 

won.333 

 An academic advisor in 2002 sued Metropolitan Community College (―Metro‖), 

alleging that he had suffered harassment because he was gay.
 334

   According to the 

advisor, he began to receive anonymous harassing correspondence after he at-

tended a staff meeting during which he came out to other staff members. He re-

ported the situation to his supervisors, who responded by investigating his claims 

and disciplining a specific employee who had made fun of him. Nonetheless, the 

harassment continued, so the advisor resigned.  He filed suit, claiming that Metro 

violated his substantive due process rights, since no state law prohibited sexual 

orientation discrimination.  The court granted summary judgment to Metro, find-

ing that the harassment did not ―shock the conscience‖ as would be required for a 

substantive due process violation and that Metro had done enough to address it.
335

 

 

28. Nevada 

 In 2008, a transgender public school teacher was fired because of her gender iden-

tity.
336
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29. New Hampshire 

 In 2009, a transgender public school teacher began to transition and was fired be-

cause the principal said that "things were not working out."  She had received no 

complaints or warnings prior to being let go.
337

 

 In 2009, a teacher, working at the school for 19 years, was terminated when a new 

superintendent and principal were hired who said disparaging things about his be-

ing gay.
338

 

 In 2008, a teacher was being considered for tenure at a public school.  He had fa-

vorable reviews and compliments from his co-workers.  The principal said it 

wasn't the "right fit" and he was denied tenure.
339

 

 In 2007, a nurse at a public school in New Hampshire was harassed by the prin-

cipal at her school because of her sexual orientation.  The principal asked several 

coworkers about the nurse and her partner, who is a special education teacher at 

the school.  Specifically, the principal asked about their sexual orientation and the 

nature of their relationship.  The principal told a coworker that if they were les-

bians, they must be doing something inappropriate behind closed doors.  The 

principal also noted that she didn't understand why they "had to hire" lesbians.  

The nurse complained to her union and to the human resource staff at the school, 

but she was told to "make nice."
340
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 In 2007, a transgender correctional officer resigned after she endured three years 

of harassment and physical abuse based on her gender identity.  Her immediate 

supervisor harassed her, saying "Your tits are growing" and "You look gay when 

you walk."  Other coworkers then began physically assaulting her - kicking her, 

snapping her in the breasts, and threatening to handcuff her to a flagpole and take 

off her clothes.  One officer grabbed her and slammed her into a concrete wall 

while her coworkers watched.  No one reported this event.  She was later placed 

on a shift with the abusive officer.  She resigned as a result of the harassment she 

faced.
341

 

 In 2007, a corrections department applicant reported that she was discriminated 

against based on her sexual orientation.  In applying for a position with a correc-

tions department, she was required to take a polygraph test.  During the test, she 

was asked twice about her marital status, through which she disclosed that she 

was a lesbian.  She was then not hired for the job.
342

 

 In 1995, Penny Culliton, a high school English teacher in New Ipswich, was fired 

for ‗gross insubordination‘ for using three novels with gay themes as optional 

reading in her classes after the principal had ordered her not to.. The books in 

question . . . were selected by a school board committee that included school 

board members, parents, students and community members and were purchased 

by Culliton with money from a grant from the Respect for All Youth Fund.  Ac-
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cording to Culliton, the principal informed her after the books had been purchased 

that the school board did not want books with gay and lesbian characters in the 

classroom.  At that time, Culliton questioned the principal, the superintendent, 

and the school board chair with little response.  Later in the school year, when 

they were scheduled to be read, she decided to use them as planned.  The books 

had already been distributed to students by the time the school board ordered their 

recall.  At the next board meeting, students and community members accused the 

board of censorship and presented a petition in protest.  Subsequently, the super-

intendent recommended that Culliton be dismissed.  The board agreed with that 

recommendation following a public dismissal hearing.  Approximately 40 stu-

dents walked out of class to protest her firing; they were suspended.
343

 

 

30. New Jersey 

 In 2009, former police officer Robert Colle, received a $415,000 settlement 

against his New Jersey town after he was discriminated against by the force be-

cause of his sexual orientation.  Colle was ridiculed by his chief and other officers 

because of his sexual orientation and was refused back-up when a woman he was 

apprehending bit his finger to the bone.
344
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 In 2009, a transgender public school teacher in New Jersey was censored from 

expressing pro-LGBT viewpoints.
345

 

 In 2008, the town of Dover agreed to settle a discrimination claim brought by a 

lesbian former police sergeant for $750,000, according to an announcement on Ju-

ly 31 by the Civil Service Commission. Sharon Whitmore was to receive compen-

sation for salary, pension and promotional pay dating back to her suspension from 

duty in 2004, which she challenged first in an administrative hearing and then a 

lawsuit in Superior Court, Morris County.  Whitmore, described in a report by the 

Newark Star-Ledger as an openly-gay woman who was the only female member 

of the Dover police force, alleged that she had been subjected to ―discriminatory, 

retaliatory or harassing conduct‖ by the male town supervisor, the police chief, 

and other department officials. Under the terms of the settlement, she was to be 

reinstated to the active payroll of the department as a sergeant for nine months, 

during which she was to be actively seeking work, as her pay would terminate 

when she found a new job or by the end of the nine months, whichever came first.  

Whitmore was a 12-year veteran of the department.
346

 

 In 2008, a gay public school bus driver reported that he was subjected to a hostile 

work environment and was fired because of his sexual orientation.
347
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 In 2007, the borough of Haledon and Sergeant James Len reached a settlement of 

Len‘s sexual orientation discrimination case while it was pending in Superior 

Court.  Len, who had worked for the department since 1986, came out to his fami-

ly as gay in 2002.  Len claimed that soon after word spread about his being gay, 

he began to suffer on-the-job harassment and discrimination at the hands of vari-

ous co-workers and local government officials, including the mayor and a city 

council member. Under the terms of the settlement, Len received $450,000 and 

was entitled to be considered for promotion without discrimination.
348

 

 

 In 2006, an employee of a New Jersey State Department reported that she was 

demoted and made to do menial tasks below her skill level because she was a les-

bian.
349

  

 A gay high school Spanish teacher who was ―outed‖ by one of his students sued 

the Collingswood Board of Education for violating the Family & Medical Leave 

Act (FMLA) by refusing to allow him to return to work after taking a medical 

leave of absence.
350

  The plaintiff, Daniel Curcio, was harassed by students and 

fellow teachers once rumors of his homosexuality began to circulate throughout 

the school.  In response to a question from a student, plaintiff disclosed his sexual 

orientation to the class and proceeded to inform each of his classes that he is gay. 

Rather than ending the rumors, these frank discussions exacerbated the problem.  

The school issued plaintiff a formal reprimand for discussing his homosexuality 
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during class time, and plaintiff was put on administrative leave.  At the start of the 

following school year, plaintiff again informed his students that he is gay, and 

again plaintiff was issued a reprimand.  Although plaintiff stated that he did noth-

ing more than state that he is gay, the school determined that he was misusing 

class time by discussing his sexuality with students.  The school‘s continued hos-

tility and student harassment caused Curcio to suffer from a severe anxiety dis-

order and several stress-induced panic attacks, which required him to take a doc-

tor-recommended medical leave of absence.  When Curcio was medically cleared 

to return to work, the school refused to reinstate him unless he presented written 

medical reports indicating his diagnosis and fitness for duty.  In addition, the 

Board reserved the right to conduct its own evaluation of Curcio‘s fitness for duty.  

Based on his prior dealings with the school, plaintiff determined that the Board 

was attempting to bar him from returning based on his sexual orientation. The 

District Court found that his leave of absence qualified under the FMLA and that, 

therefore, the Board interfered with his FMLA rights by refusing to allow him to 

return to work. The Court found that a genuine issue of material fact existed re-

garding Curcio‘s claim of retaliation under the FMLA. 

 DePiano, a corrections officer since 1987, brought an action against the County of 

Atlantic and Gary Merline, Warden of the Atlantic County Justice Facility 

(―ACJF‖).   DePiano alleged, inter alia, that Merline showed pictures of him in 

women's clothes to other employees, and circulated rumors that he was a cross-

dresser. In allowing a sex stereotyping harassment claim to proceed, the court 

specifically that ―the LAD prohibits discrimination, including harassing conduct, 
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on the basis of gender stereotyping. From the record, one could conclude that 

Merline and his staff harbored negative perceptions of DePiano as a male who did 

not conform to the male stereotype because he wore women's clothes.‖  The court 

also found that ―the record in this case permits the conclusion that DePiano was 

subjected to severe and pervasive harassment because of his cross-dressing. De-

Piano was taunted throughout the facility by numerous officers. Furthermore, the 

inmates also knew of DePiano's cross-dressing and subjected him to their own 

taunts. Though Defendants do not acknowledge that the taunts of prisoners may 

create a hostile working environment, there appears no more effective a way to 

engender horrible working conditions for a prison guard than to reveal one of his 

embarrassing secrets to the general population. The cumulative effects of the fre-

quent taunting endured by DePiano may have created a hostile work environment. 

For that reason, the Court will deny Defendants' motion for summary judgment on 

this claim.‖
351

 

 Karen Caggiano, an Essex County Sheriff‘s officer who is a lesbian, filed suit un-

der the New Jersey Law Against Discrimination, claiming harassment and dis-

crimination based on gender and sexual orientation.
352

  A jury awarded her nearly 

$3 million in 2004.
353

  Her complaint detailed various incidents in which she was 

verbally and sexually harassed based relating to her gender and sexual orientation.  

All but the last of the incidents on which she based her hostile environment claim 

occurred prior to the cut-off date set by the two-year statute of limitations, and the 
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Superior Court dismissed the hostile environment claim, finding it could only 

consider the last incident which, by itself, was insufficient to sustain a hostile en-

vironment claim. The appellate court found, in line with the U.S. Supreme Court‘s 

reasoning under Title VII, that a sensible interpretation of the statute would allow 

the claim to relate back to all the conduct contributing to the hostile environment, 

so long as at least some of that conduct occurred within the time limit.
354

 

 In 1997, 15 years after he was hired by the New Jersey State Police, a trooper was 

attacked by other troopers while on assignment because of his sexual orientation.  

The troopers were to join Schmitt in a sting operation, but instead headed straight 

for him when they arrived and began beating him with their batons.  They 

knocked him to the ground and continued to beat and kick him while shouting an-

ti-gay slurs.  The incident made Schmitt fear for his safety and he suffered depres-

sion as a result of the hostility he faced at work.
355

 

 George DeCarlo, a former substitute teacher frequently harassed by students 

based on his perceived sexual orientation, sued Watchung Hills Regional High 

School District.  In June 1994, [he] received a letter approving him to be a substi-

tute in the district for the following school year.  However, in September, he never 

received a request to teach.  In January 1995, he was informed that he never 

should have been approved to teach in the 1994-95 school year, and that his ser-

vices were no longer needed by the district. DeCarlo filed a complaint with the 

State Division on Civil Rights.  The agency found: ‗It is reasonable to conclude 
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that complainant was denied reappointment as a substitute because of his sexual 

orientation and as an act of reprisal.‘ DeCarlo then filed the sexual-orientation 

discrimination lawsuit against the district.  In February, the court ruled that De-

Carlo could not seek punitive damages from the school district, but that he could 

seek lost and future wages and compensation for emotional distress.
356

  

 A heterosexual pilot filed a lawsuit in a county court alleging that he had been the 

victim of anti-gay harassment by staff at the New Jersey Air National Guard and 

that his complaints about that had been ignored.  Maj. Robert Scott sued four of-

ficers in the 177th Fighter Wing in March, saying he had been harassed by his 

peers who assumed he was gay because he was not married, did not have a 

girlfriend, and lived with female flight attendants.  Scott claimed that fellow enlis-

tees suggested he had a boyfriend and that Maj. Gen. James McIntosh had reta-

liated against Scott for complaining by issuing a written reprimand about his rela-

tionship with an unmarried woman. A spokesperson said that the Air National 

Guard had completed its own investigation into the allegations but did not make 

public its findings. The court denied the state's motion to dismiss Scott's claim 

and rejected the state's argument that this was an internal military matter that 

should not be handled in the courts.
357
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31. New Mexico 

 In 2008, a gay employee of a state university was constructively discharged due to 

his sexual orientation.
358

 

 In 2007, the Santa Fe New Mexican featured a story about Thomas Williams, a 

school counselor in Santa Fe who had filed a lawsuit against the New Mexico 

Public Education Department in state court. Williams claimed that he was discri-

minated against by two female supervisors because he was gay.  In his complaint, 

Williams alleged that before he ―came out,‖ one supervisor said that ―[g]ays 

would be better off if they stayed in the closet. . .[C]oming out only makes life 

more difficult.‖  Another supervisor commented that it would be hard for her to 

work with a gay counselor because ―they are a negative example for kids.‖  After 

Williams came out, he noticed that his supervisors became ―openly hostile,‖ de-

riding him with epithets like ―you‘re nothing but a sick faggot,‖ and ―gays should 

go to hell because they are sinful.‖  One supervisor also told Williams, ―I can‘t 

stand working with men, especially gay men like you.‖  In May of 2006, supervi-

sors told Williams that his contract would not be renewed because of ―perfor-

mance concerns‖ even though his most recent evaluation indicated that he met or 

exceeded expectations in 31 out of 32 performance categories.
359

  The case is cur-

rently pending. 
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 On November 16, 2006, a state of New Mexico employee filed an administrative 

complaint with the Human Rights Division of the New Mexico Department of 

Labor alleging that he had been discriminated against on the basis of his sexual 

orientation.
360

  The employee had been continuously employed by the state from 

1994 through the filing date.  His supervisor failed to promote him in favor of a 

less qualified candidate six months after a colleague disclosed to the Office of the 

Secretary that the employee was gay.
361

  The State of New Mexico settled with 

the employee, granting him a ten percent pay increase and requiring diversity 

training for management and line staff in exchange for a promise not to sue.
362

 

 On March 2, 2006, a state of New Mexico employee filed an administrative com-

plaint with the Human Rights Division of the New Mexico Department of Labor 

alleging that she had been discriminated against on the basis of her sexual orienta-

tion.  The woman, who had been an employee of the state for six years at the time 

of filing, reported that she had been harassed at work because she was a lesbian.  

She was put on administrative leave following an unsubstantiated charge that she 

had assaulted a co-worker.
363

  The state of New Mexico settled with the em-

ployee, agreeing to allow her to remain in the position she held before the admin-

istrative leave was imposed, to change a rating on an employee evaluation form, 
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and to reissue 68 hours of administrative leave that she was denied while on med-

ical leave, in exchange for a promise not to sue.
364

 

 On January 31, 2006, a manager at the State of New Mexico Taxation & Revenue 

Department filed an administrative complaint with the Human Rights Division of 

the New Mexico Department of Labor alleging that she had been discriminated 

against on the basis of her sexual orientation.  At the time of filing, the manager 

had been employed by the Taxation & Revenue Department for thirteen years and 

was passed over for the position of Bureau Chief on numerous occasions because 

she was a lesbian.  She filed a complaint after a male candidate was promoted de-

spite the fact that she and another female (who later declined the interview) were 

the only candidates chosen for interviews based on their qualifications.
365

  On 

August 20, 2006, the Human Rights Division determined, based on its own inves-

tigation, that the there was probable cause to support the woman‘s charge.  The 

Division determined that she was the most qualified candidate, had received ex-

cellent marks on her employee evaluations, and that, although the Department had 

set forth non-discriminatory reasons for choosing the male candidate, she should 

have been promoted before he was.
366

 

 On July 18, 2005, a patrolman and canine handler with the State Police Division 

filed an administrative complaint with the Human Rights Division of the New 

                                                 
364

 Settlement Agreement, [Redacted] v. State of New Mexico Department of Motor Vehicles, New Mexico 

Department of Labor, Human Rights Division, HRD Nos. 06-03-02-0103 & 06-04-13-0177 (June 22, 

2006). 
365

 Charge of Discrimination, [Redacted] v. State of New Mexico Taxation & Revenue, New Mexico 

Department of Labor, Human Rights Division, Charge No. 06-02-01-0055 (Jan. 31, 2006). 
366

 Determination of Probable Cause, [Redacted] v. State of New Mexico Taxation & Revenue Department, 

New Mexico Department of Labor, Human Rights Division, HRD No. 06-02-01-0055 (Aug. 30, 2006). 



 

 

13-122 

 

Mexico Department of Labor, alleging that he had been discriminated against 

based on his sexual orientation.  When the employee transferred to a new location 

after five years with the department, his new training supervisor began to harass 

him by making insinuations about his personal life.  The employee, after being 

taunted for seven months, told the supervisor he was gay.  The supervisor did not 

speak to the employee for a month after the revelation, and the employee was un-

deservedly disciplined at work on several occasions.  The supervisor encouraged a 

Police Lieutenant to file false charges against him regarding a traffic stop he had 

made, in which the Police Lieutenant claimed that the employee had accused the 

traffic offender of being a drug smuggler.  Another false charge was filed against 

the employee, stating that he had failed to respond to a call.  The employee be-

lieved these actions were taken in an effort to set him up for termination.
367

  The 

state of New Mexico settled with the employee, agreeing to transfer him to a pre-

cinct not under the control of the offending supervisor, training as the employee 

requests and as feasible, and $400.00, in exchange for a promise not to sue.
368

 

 In 2006, the ACLU of New Mexico reported that it was representing an employee 

of the Bernalillo County Assessor‘s office who was subjected to threatening 

comments by coworkers and other discriminatory work conditions related to his 

sexual orientation.  In April of 2005, the employee filed an internal complaint; in 
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retaliation, the Assessor‘s office discharged him. The affiliate sent a demand letter 

seeking reinstatement of the employee and back pay.
369

 

 An employee of the New Mexico Juvenile Justice Division alleged that she was 

continually harassed, especially by her supervisor, after it became known that she 

was a lesbian.  The employee alleged that she was falsely accused of misconduct, 

profanity and insubordination.  She was also known in the workplace as a ―dyke 

bitch,‖ was accused of ―carpet munching in the control room,‖ and co-her super-

visor commented about how she ―didn‘t know if she was a man or a woman.‖  In 

July of 2004, the employee was placed on administrative leave, pending an inves-

tigation of the supervisor‘s alleged conduct.  On August 30, 2004, she received 

notice that her employment had been terminated.  She requested a waiver of her 

right to an administrative hearing.
370

 

 

32. New York 

 The Associated Press ran a story on July 16, 2009 of a transgender woman who 

had been fired from her job as a mailroom clerk with the New York City Depart-

ment of Parks and Recreation because she had transitioned.  The 27-year-old Har-

lem resident was also made fun of and called vulgar names by co-workers be-

cause of her gender change.  At the time of press, she had filed a discrimination 

suit in Manhattan.
371
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 An employee of the New York State courts settled his claim of sexual orientation 

discrimination in the promotion process.  He later challenged the validity of a 

verbal settlement of his case.  The court held that the verbal agreement was bind-

ing.
372

 

 A lesbian corrections officer employed by the New York State Department of 

Correctional Services alleged discrimination based both on her gender and sexual 

orientation. The Division of Human Rights found that her supervisor had engaged 

in unlawful discrimination and retaliation against her.  The woman was subjected 

to a fellow officer‘s obscene language and offensive conduct.  The co-worker per-

sistently and relentlessly demeaned the woman, scrawled sexually explicit graffiti 

in her workplace, and filed a baseless internal complaint against her.  While the 

Department promptly processed the co-workers claim against the woman, even 

though they admitted it was ―bogus,‖ they failed to take any steps towards reme-

dying her grievances.  Despite her numerous complaints, the Department did not 

discipline the co-worker and instead retaliated against the woman for complain-

ing.  Due to the harassment, the woman suffered from increased stress, sleeping 

and eating difficulties, nosebleeds, and she was diagnosed with ―adjustment dis-

order with depressive features.‖ A unanimous five-judge panel of the New York 

Appellate Division affirmed, but reduced her damages from $850,000 to 
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$200,000, finding them disproportionate compared to awards based on similar 

claims.
373

 

 In 2008, two lesbian police officers were subjected to hostile work environments 

because of their sexual orientation.
374

 

 An NYPD police officer brought an action against the City of New York claiming 

he was discriminated against based on his perceived sexual orientation.
375

  He was 

denied his application to transfer to the NYPD Office of Community Affairs‘ 

Youth Services Section (―YSS‖) because he was incorrectly perceived to be a 

child molester because of his perceived sexual orientation, and was retaliated 

against after filing an internal complaint against a police officer with the NYPD‘s 

Office of Equal Employment Opportunity.
376

  The jury‘s verdict was in favor of 

plaintiff finding that CITY/NYPD had discriminated against him based upon his 

―perceived sexual orientation and CITY/NYPD employees retaliated against him 

for engaging in protected activity resulting in emotional damages.‖
377

  The court 

determined the jury was ―able to assess the long term effects of [defendant‘s] 

harmful stereotyping of [plaintiff] and discriminatory denial of [plaintiff‘s] career 

opportunity with YSS has had on his mental and emotional state and which was 
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compounded by CITY/NYPD employees‘ ongoing retaliatory acts of ‗abuse, in-

timidation and humiliation.‘‖
378

   

 A railroad ticket agent sued the Long Island Railroad and one of its managers for 

constitutional and statutory sexual orientation harassment.  The court denied the 

Defendant‘s summary judgment motion, relying on the U.S. Supreme Court‘s 

1996 decision, Romer v. Evans,
379

 and found that adverse differential treatment of 

a gay employee in the absence of any legitimate policy justification would violate 

the Equal Protection Clause.
380

  The harassment began in 1996 when the ticket 

agent‘s supervisor began making derogatory comments related to his sexual orien-

tation.  The ticket agent was referred to by several people in the office, including 

his supervisor, as a ―fucking faggot‖ and ―a queer.‖    The ticket agent reported 

the harassment to his manager, and though the manager decided to send the su-

pervisor to sensitivity training classes, she never followed through.  Later, the 

same supervisor continued to harass him in retaliation, and the ticket agent's com-

plaints about the supervisor's conduct were never addressed.   

 In 2005, Plaintiff, a bisexual man, sued the Suffolk County Police Department al-

leging that he was subjected to harassment based on sexual orientation.  A federal 

jury awarded Plaintiff $260,000 in damages.  Post-verdict, an attorney for the De-

partment indicated that its policies had been under review since the election of 

Suffolk County Executive Steve Levy, a Democrat whose predecessor had a much 

less supportive record on lesbian and gay rights. The attorney said that the goal of 
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the ―review‖ was to ―avoid any of these lawsuits in the future.‖ She also noted 

that the jury verdict related solely to workplace harassment, and did not find that 

Plaintiff was discharged because of his sexual orientation or as retaliation for 

complaining about the harassment.
381

   

 On August 23, 2005, an employee of the Department of Correctional Services 

filed an administrative complaint with the State Division of Human Rights alleg-

ing that he had been harassed because of his sexual orientation.  The employee 

was a Head Cook at a state correctional facility where, at the time of filing, he had 

been employed for seven years.  The employee‘s co-workers began to harass him 

because of his sexual orientation approximately one year before the complaint 

was filed.  They posted pictures in the Department that had been altered to make it 

look as though the employee was engaging in sexual intercourse with the inmates.  

Comments such as, ―No more head cooks in the pc unit ha-ha how do you like 

that fag boy,‖ were written on the employee bathroom walls and co-workers made 

lewd comments in the presence of other employees and inmates about the em-

ployee‘s sexual activity, including an accusation ―that [the employee] was screw-

ing [a female co-worker] because she was tighter than his boyfriend.‖  The em-

ployee reported the harassment to two supervisors, but no corrective action was 

taken and the harassment continued.  Thereafter, the employee had to take medi-

cal leave due to the effects of the harassment.
382

  The Division investigated the 

matter and determined that there was probable cause to support the employee‘s 
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charge.  The state of New York settled the matter privately with the employee in 

exchange for discontinuing the proceeding.
383

 

 On March 5, 2007, the employee described above filed a second complaint with 

the State Division of Human Rights alleging that he had been retaliated against 

based on his complaint of August 23, 2005.  After the settlement was reached in 

that matter, he was passed over for overtime and was made to perform tasks out-

side of his job description, and was unfairly issued notices of discipline on mul-

tiple occasions.
384

  Again, the Division‘s investigation revealed probable cause to 

support the employee‘s charge.  Again, the parties entered into a private settle-

ment.
385

 

 A former art teacher who brought an action against a school district based on alle-

gations that she was subjected to a hostile work environment because of her sex-

ual orientation.
386

  She also alleged the school district retaliated against her for 

speaking out against such discrimination.
387

  She alleged a number of incidents 

involving students harassing her on the basis of her sexual orientation.
388

  One 

student told her she was ―disgusting.‖  Another asked her if she was a ―dyke.‖  A 

third student, when reprimanded by Lovell, called her a racist and a man-hater.  

The teacher‘s complaints to the school administration were not addressed.  The 
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teacher also found graffiti in her classroom that read, ―Lovell is a stupid dyke.‖  

As a result, she had to request a catastrophic leave after a psychiatric evaluation 

determined that her condition was of a ―mixed anxiety and depressed mood.‖
389

  

The court held that the school teacher successfully alleged sexual orientation dis-

crimination, thereby defeating defendant‘s summary judgment motion arguing 

that the principal and other school officials had acted reasonably under the cir-

cumstances.  The court determined that a jury could find defendant condoned and 

enabled a ―continuous campaign of harassment by some students against [Lovell] 

on the basis of her sexual orientation.‖
390

 Further, the court determined that ―even 

if [defendant] did not know in 2001 that he had to protect [Lovell] against the stu-

dents‘ discrimination, he is presumed to have known of his obligation not to en-

gage in such discrimination himself.‖
391

   

 

 A white Jewish gay male and a former administrative law judge for the State De-

partment of Motor Vehicles brought an action claiming racial, religious and sex-

ual orientation discrimination.  The court found he could proceed with his hostile 

environment claim, mainly based on the anti-Semitic comments that he was sub-

jected to in the workplace repeatedly.  Since the N.Y.S. Human Rights Law also 

prohibited sexual orientation discrimination he was allowed to include anti-gay 

harassment in his hostile environment claim, as well as racist harassment. He 

contended that hostile attitudes toward homosexual persons pervaded the office—

that the words "fag" or "faggot" were used in his presence at least three times, that 
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he was advised not to be "openly gay," and that another employee made at least 

three hostile references to his sexual orientation. In addition, he alleged that after 

he was terminated, he learned that a clerk referred to him as "that faggot judge" in 

the public area of the office.
392

   

 In 2002, an openly-gay highway employee was suspended from work for three 

and a half days for wearing a baseball hat embroidered with a symbol of a half-

red, half-rainbow-colored ribbon symbolizing the fight against AIDS.  The 

Rochester Democrat and Chronicle reported that the employee‘s foreman had 

asked the gay man three years earlier not to wear a cap with a rainbow pride flag 

logo, which the employee said he had agreed not to wear.  The suspension was 

rescinded after the employee‘s union argued that town rules make no mention of 

hats whatsoever.  The man was reimbursed for lost wages and the suspension was 

removed from his personnel file.  The man also received an apology from the 

town, a promise of no future retribution, and a monetary settlement to assist with 

lawyer fees.
393

 

 A police officer employed by the Port Authority of New York & New Jersey al-

leged that harassment by co-workers due to his perceived homosexuality or fail-

ure to conform to ―traditional male stereotypes‖ eventually led superiors to termi-

nate his employment in violation of the Equal Protection Clause.  The court de-

nied the Port Authority‘s summary judgment motion, holding that sexual orienta-

tion is a viable basis for an equal protection claim, even if the police officer him-
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self was not a homosexual.  Specifically, the officer alleged that his co-workers 

disseminated ―computer-altered pictures‖ of his face on figures posed in a variety 

―of homosexual and/or deviant sexual practices‖ and put them in his locker.  In 

addition, co-workers affixed a pair of women‘s panties and a condom to his lock-

er.  Plaintiff also discovered a ―Pee-Wee Herman‖ doll, representing him, ―in a 

sexually provocative pose.‖  Upon complaining to a superior, the superior joked 

about the incidents before an audience of Plaintiff‘s co-workers.
394

   

 A principal at a public school in New York sued the school district and teachers‘ 

union upon termination of her employment and denial of her tenure appointment, 

claiming sexual orientation discrimination and discrimination on the basis of sex 

under Title VII.  She settled her claims with the school district for an undisclosed 

amount.  The court granted summary judgment in favor of the teacher‘s union 

holding, in part, that Title VII does not provide protection against discrimination 

on the basis of sexual orientation.
395

   

 A correctional officer for the New York State Department of Correctional Servic-

es alleged his fellow employees routinely called him names such as ―‗faggot, per-

vert, homo, queer, fucking faggot, cock-sucker, fudge-packer, and you gay bas-

tard.‘‖ They also left sexually explicit photos at the officer‘s work area, on re-

stroom walls, and in his mailbox.  One co-worker grabbed his own nipple, re-

marking to the officer, ―like what you see?‖  He also alleged that he experienced 

physical assaults by co-workers and reported incidents to supervisors and the un-

                                                 
394
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ion, who failed to properly address the issue.
396

  He brought a sex stereotyping 

claim under 42 U.S.C. § 1985, Title VII, and the New York State Human Rights 

Law.
397

  The court found  that the officer failed to assert evidence that he was dis-

criminated against based on his perceived lack of masculinity, and that he was 

seeking to ―bootstrap‖ a claim of discrimination based on sexual orientation under 

Title VII (which is not cognizable) to a sexual stereotyping claim (which is cog-

nizable). However, as to his union which ignored his complaints, the court found 

that it is possible for an employee to state a retaliation claim based on the union's 

reaction to his complaints, even if Title VII would not cover the underlying dis-

crimination claims.‖
398

  The court determined that he failed to establish a prima 

facie case for the 42 U.S.C. § 1985 claim, since homosexuality did not fall under 

a suspect classification such as race, national origin, or sex.
399

 Later in the case, a 

court granted summary judgment in favor of the defendants.   

 In 2001, after she had been employed as a planner with the City of Buffalo for 14 

years, a transgender woman was forced to resign because of hostile workplace 

treatment that began immediately after she began to transition.  By 2001, she had 

a distinguished career and received a county-wide civic award for her improve-

ment of a Federal program that sought to reduce homelessness among people liv-

ing with HIV/AIDS.  In 2001, she informed the Mayor of Buffalo that she would 

be transitioning from male to female.  After she transitioned she was demoted.  

Though she had an unblemished record when she presented as a man, she re-
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ceived unwarranted criticism and faced workplace hostility immediately after she 

transitioned.  One ―casual Friday‖ she wore a gay pride t-shirt to work.  When she 

refused to change after she was told that the shirt made a co-worker uncomforta-

ble, she was charged with insubordination and harassment.  She was required to 

attend an informal hearing as a result of the charge, where she was told that the 

charges would be dropped if she agreed not to sue for any past grievances.  She 

refused to sign and the harassment and hostility increased.  She was unable to 

sleep and was diagnosed with depression.  Eventually, worn down by stress and 

mistreatment, she resigned.
400

 

 A lesbian police officer brought an action against the NYPD alleging claims of 

employment discrimination, hostile work environment, and retaliation on the ba-

sis of her sexual orientation under 42 U.S.C. § 1983, 42 U.S.C. § 1985, and the 

N.Y.C. Human Rights Law.
401

  She alleged fellow employees made derogatory 

comments concerning her sexual orientation.
402

  The court concluded defendants 

were motivated by their ―invidious and discriminatory animus towards homosex-

uals,‖ and that they conspired to discriminate against the plaintiff solely on the 

basis of her sexual orientation.
403

  The court also concluded that the defendants 

permitted the practice of discrimination to continue for a long enough period of 

time so as to warrant the application of the continuing violation doctrine.
404
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 An employee of the New York Transit Authority alleged that he had been discri-

minated against based on his sexual orientation.  The court granted Defendants‘ 

summary judgment motion, finding that his claim for sexual orientation discrimi-

nation under Title VII was not cognizable because the statute does not prohibit 

discrimination on that basis and his suit appeared to be based largely on offensive 

comments made to him by a co-worker, which the court characterized as isolated 

and not actionable.
405

  

 In 2000, two years after he was hired, an English teacher at a New York public 

school was forced to resign.  During his tenure, he intentionally disclosed his sex-

ual orientation to only a few colleagues, but believed that the school principal 

knew he was gay.  In April 2000, he was called into a meeting with the assistant 

principal.  The assistant principal commended him for his hard work and con-

scientiousness, but told him that he would not be returning to work the following 

year because of ―classroom management issues.‖  The assistant principal told the 

teacher that he would ―do [him] a favor‖ and let him resign.  If he did not agree to 

resign, he was told that he would receive and unfavorable evaluation.  His union 

representative discouraged him from taking up his grievance.  Two days after the 

meeting, his class room was vandalized and the word ―faggot‖ was written across 

the chalkboard.  Fearing that he would be terminated, he felt he had no option 

other than to resign.
406
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 In 2000, a corrections officer with the Nassau County Sheriff‘s Department 

brought equal protection and Section 1983 claims based on anti-gay harassment in 

the workplace.  A federal jury awarded him $1.5 million, finding the harassment 

at the county jail so widespread that it constituted a ―custom and practice‖ to dis-

criminate against gay men. He presented evidence demonstrating that he encoun-

tered almost daily harassment from his co-workers for almost four years, includ-

ing being called offensive names and the display of pornographic images depict-

ing him as a pedophile, a transsexual and someone who engaged in bestiality.  

Plaintiff repeatedly complained to his superiors about the harassment, but they ig-

nored him.  Ultimately, a fellow corrections officer attacked him with a chair and 

injured his knee.  The officer left work and later went on disability leave.  A doc-

tor certified that he suffered from post-traumatic stress disorder.
407

 

 In 1999, a Saratoga Springs police officer, who alleges he was derided and ha-

rassed because he was perceived to be gay, sued the city and several fellow offic-

ers for slander and sexual harassment.  The officer, an eight-year veteran of the 

Saratoga Springs force, asserted that he became the target of anti-gay harassment 

by his colleagues after he was honored for his involvement in a robbery investiga-

tion in 1992.  According to the officer, harassment consisted of references to him 

as ―queenie,‖ and to his friends as his ―boyfriends.‖  Other officers allegedly ridi-

culed him by blowing kisses to him derisively over the police radio, stalking him, 

and telling members of the community that he was gay.  He claims that the ha-

                                                 
407
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rassment irreparably tarnished his reputation in the community and caused him 

‗enormous emotional distress.‘  He also asserts that a city employee told a youth 

organization with which he was involved that he was ―light in the loafers‖ and 

therefore ―should not be considered as a chaperone for a camping trip the organi-

zation was having.‖
408

 

 A lesbian police officer sued the NYPD for harassment based on her sexual orien-

tation for over two years.  She ultimately settled the case for $50,000 and was 

permitted to resign.  She alleged that the harassment began after her same-sex 

marriage ceremony in Central Park to a fellow officer. She claimed that obscene 

pictures of women with her face pasted on them were hung in her Bronx precinct 

house, that other officers refused to ride with her on patrols, and that she was as-

signed to cleaning duties in the precinct.  She also claimed that one co-worker as-

saulted her and that officers repeatedly taunted her with derogatory names.  

―When I complained, everyone turned their backs on me,‖ she said, adding that 

her commanding officer told her, ―No one wants to ride with a dyke.‖ She main-

tained that the abuse, which continued for over a year, worsened after it was re-

ported, and that the police department had not taken proper action to address the 

harassment and unequal treatment.
409

  She was also reassigned to another loca-

tion.   

 A former Nassau County police officer claimed that his fellow officers and super-

visors ―embarked on a vicious campaign of harassment against him because of his 
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sexual orientation.‖  In 1999, a jury awarded him $380,000.  The jury found that 

members and supervisors committed discriminatory acts demonstrating an ongo-

ing policy or practice of sexual orientation discrimination against him; that such 

acts were condoned by his supervisors; that in the Nassau County Police Depart-

ment there was a custom, policy or decision to permit sexual orientation harass-

ment; and that the unwelcome harassment against Plaintiff was severe or perva-

sive.  The court upheld the jury award and denied the dismissal motions to all but 

one defendant.  It was demonstrated in the trial that Plaintiff initially kept his sex-

ual orientation hidden from his colleagues, but it eventually was revealed when an 

arrestee told officers that he was gay.  This began nine years of harassment.  Fel-

low police officers hung pornographic pictures and doctored records on the sta-

tionhouse bulletin board, portraying the police officer as a child molester and a 

sadomasochist.  At least 19 of the pictures were produced at trial.  They hid his 

uniform, put rocks in his hubcaps and once placed a nightstick—labeled ―P.O. 

Quinn‘s Dildo‖—in his squad car.  His supervisor admitted to seeing the posted 

pictures and, according to another sergeant in the precinct, engaged in the harass-

ment by referring to him as ―dick smoker.‖  The precinct Lieutenant admitted at 

trial that he had seen pictures depicting him unfavorably, but not those presented 

at trial.  He stated, though, that had he seen them, he would not have felt obligated 

to remove them because he did not view them as offensive.
410

   

 In 1999, two New York police officers filed a lawsuit for sexual harassment and 

violations of their civil rights.  One of the officers, a thirteen-year veteran, had 
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joined East Harlem‘s 23rd Precinct in 1989 and was allegedly the target of relent-

less harassment because he is gay.  He asserts that he was the victim of verbal an-

ti-gay harassment and that he was repeatedly forced in to his own locker.  In addi-

tion, he asserts that on two occasions he was handcuffed and hung from a coat 

rack in the precinct lunchroom where he was subject to the ridicule of his co-

workers and other officers once tried to physically force him to simulate an oral 

sex act with another officer.  The second officer, who is not gay, asserts that he 

was nonetheless the victim of sexual harassment by other officers simply because 

he was willing to work with the first officer.  According to the second officer, 

other officers called him, ―Camacho homo,‖ drew pictures depicting him engaged 

in sex acts with the first officer on precinct walls, and wrote graffiti on police sta-

tion walls that read, ―Camacho is a butt pirate.‖
411

 

 A gay physician and former intern at Coney Island Hospital, brought suit alleging 

sexual orientation discrimination.  The court, ruling on cross summary judgment 

motions ruled that he was entitled to pursue his sexual orientation discrimination 

against his employee pursuant to New York City's human rights law.  He had not 

disclosed his sexual orientation when he was hired as an intern under a one-year 

contract.  Midway through the contract, he received an offer of employment at 

another hospital.  In seeking permission from his supervisor to terminate his in-

ternship early in order to take the other position, he disclosed his sexual orienta-

tion and asserted that in the other hospital, he would be able to be more open 

about being gay.  The supervisor‘s response was allegedly to characterize him as 
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"ungrateful" and deny his request.   The physician attributed the various faults in 

his subsequent performance, to the extent they existed, to depression over having 

lost the opportunity with the other hospital, and alleges that the change in his 

evaluations and his treatment by his supervisor all post-dated his revealing his 

sexual orientation.  Within a few months, his performance so deteriorated that he 

was pressured to quit or be fired and was subsequently terminated in a hospital 

proceeding.
412

   

 A former police officer alleged that he was constructively discharged by the New 

York City Police Department because he is gay.  The harassment included the 

marking of his locker with graffiti, the placement of garbage cans in front of his 

locker, and the protest of a fellow officer to his sleeping in the officers‘ lounge 

area between shifts, even though such practice was customary.  He reported the 

harassment to his supervisor who did nothing.  Following his complaint, he ar-

rived at work to find his locker broken into and a handwritten note left for him 

which read ―Testa Blood Guts‖ and depicted skull and crossbones.  Again, his re-

ports of harassment went unanswered.  After disparaging graffiti about Plaintiff 

was found on the bathroom wall, he was involuntarily transferred to another pre-

cinct where the harassment still continued.  His new locker was broken and the 

words ―coward‖ and ―fag‖ were written on it.  He eventually told his captain that 

he did not want to resign, but was under enormous stress and fear due to the ha-

rassment.  As a result, he was demoted to an unarmed position.  In denying the 

police department‘s motion to dismiss in part, the court held that there was an is-
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sue of fact as to whether the police department maintained a policy of discrimina-

tion against homosexuals; noting that, as alleged, Plaintiff‘s working conditions, 

which were imposed on the basis of his sexual orientation, were made so unplea-

sant as to effectively force Plaintiff to resign.
413

 

 In 1996, the Public Employees Federation, a union representing employees of the 

State Law Department, filed an unfair practice charge against the Department, as-

serting that a change in policy, which omitted ―sexual orientation‖ from the ex-

ecutive order governing discrimination law in the Department, violated the De-

partment's duty to bargain over changes in terms of employment.  The change was 

made after Dennis C. Vacco was elected Attorney General of the State of New 

York in 1994 in a campaign where some of his supporters attacked his opponent, 

Karen Burstein, because she was a lesbian.  Shortly after taking office, Vacco re-

placed his predecessor's executive order governing discrimination policy.  Subse-

quently several openly lesbian or gay employees of the Department were fired in 

the course of a purported reorganization of the Department that generally down-

graded civil rights enforcement functions.
414

Two women, a lieutenant and a detec-

tive in the New York City Police Department, have filed a $5 million lawsuit 

against the city, the Police Department, Police Chief Raymond Abruzzi and 

Commissioner William Bratton, charging their male coworkers with sexist and 

homophobic harassment.  The officers in their Queens precinct allegedly hung a 

sign that said ‗NLA‘ for ‗No Lesbians Allowed,‘ spread rumors that the two 

women were lovers, referred to the Police Women‘s Endowment Association as 
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‗Lesbians R Us‘ and called the lieutenant‘s phone ‗the lesbian hotline.‘  Both the 

lieutenant, who commanded the precinct detective squad for nearly two years, and 

the detective were transferred by Chief Abruzzi after several male officers asked 

to be transferred because of the women.
415

 

 In 1995, Justice Sotomayor, while a judge for the Southern District of New York, 

denied a motion to dismiss a case where the plaintiff had been fired from his job 

as a prison kitchen worker because he was gay. Criticizing the defendants‘ argu-

ment that removing the plaintiff was rationally related to preserving mess hall se-

curity, the court stated that a "person's sexual orientation, standing alone, does not 

reasonably, rationally or self-evidently implicate mess hall security."  Justice So-

tomayor denied Defendants‘ motion to dismiss stating that the pro se Plaintiff 

could use the services of a lawyer "to explore fully the substantial questions raised 

by this case" and that  the Supreme Court‘s then-pending decision in Romer v. 

Evans
416

 would provide further guidance on the scope of equal protection rights 

afforded to lesbians and gay men.  The court also rejected Defendants‘ qualified 

immunity defense, stating that the "The constitutional right not to be discrimi-

nated against for any reason, including sexual orientation, without a rational basis 

is an established proposition of law."
417
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33. North Carolina 

 In Hensley v. Johnston, a case pending before the United States District Court for 

the Eastern District of North Carolina, a public school teacher brought suit against 

the Johnston County Board of Education after she was transferred from her posi-

tion following complaints by a student‘s parents regarding her perceived ―anta-

gonism toward a Christian belief system, her ‗alternative life views‘‖ and her per-

ceived sexual orientation.
418

  The teacher alleges that ―she was the ‗target‘ of dis-

criminatory animus because she ‗did not deny that her religious beliefs did not in-

clude a view that homosexuality was a sin.‘‖
419

   

 Anne Marie Clukey had worked for the City of Charlotte at a maintenance facility 

for two years before she was fired in December 2006.  Clukey, who was born a 

male and underwent gender reassignment surgery in May 2001, claims that she 

was fired ―because she did not conform to her supervisor‘s ‗gender stereo-

type‘.‖
420

 City Attorney Mac McCarley stated that ―transgendered individuals do 

not have any rights under federal employment discrimination laws.‖
421

          

 John Peter Bradley, who described himself as a whistle-blower who reported offi-

cial corruption while working for law enforcement in various capacities, claimed 

that one government official had written a letter identifying Bradley as a bisexual, 

and that ultimately the letter was used to harm him when he had obtained em-
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ployment as police chief in Woodfin, North Carolina.  Ruling on motions to dis-

miss by various defendants, the court ruled that Bradley may pursue his constitu-

tional claims against certain named government officials sued in their individual 

capacities, despite Eleventh Amendment immunity, since he was seeking prospec-

tive injunctive relief.  However, his claims for compensation would be barred by 

immunity,
422

 

 In 1991, a gay North Carolina county deputy planning director was fired because 

of his sexual orientation.
423

 

34. North Dakota 

35. Ohio 

 In 2008, a lesbian employee of a state department reported that she faced daily ha-

rassment including threats and intimidation because of her sexual orientation.
424

 

 In 2006, a transgender electrician was not hired by an Ohio state university be-

cause of her gender identity.
425

 

 A lesbian teacher was fired after she had preliminarily decided to include mate-

rials related to anti-gay bias in the readings for a unit on civil rights, despite the 
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fact that she had shown them in advance to the principal and withdrew them from 

her teaching plans after he objected.
426

 

 A court ruled that a Cincinnati police officer had a viable claim of sex stereotype 

discrimination based on the harassment she suffered after telling supervisors that 

she was transgender and would soon be transitioning. She was fired on the ground 

that she ―lacked command presence.‖
427

  A jury awarded the officer $320,511 on 

his discrimination and harassment claims.  Further, the court awarded the officer 

$527,888 in attorneys fees and $25,837 in costs.
428

 

 A firefighter in Salem, Ohio, sued on the ground of sex discrimination for sex ste-

reotype discrimination after he informed his supervisors that he was a pre-

operative transsexual. As a result, he was forced to undergo multiple psychologi-

cal examinations. A federal court ruled that he could sue based on sex stereotype 

discrimination.
429

 

 A gay male teacher was fired because of a false rumor that he was holding hands 

with another man at a holiday party.
430

 He sued in federal court and won an award 

of over $70,000 for back pay and damages.
431
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36. Oklahoma 

 In 2008, a municipal police officer transitioned from male to female while on the 

job.  Thereafter, she experienced severe harassment based on her gender identity.  

After her transition, the police department also insisted that she undergo psycho-

logical evaluations. They transferred her to an unfavorable position.
432

  

 In 2007, a gay electronics technician who worked out of a city firehouse reported, 

after another employee learned that he was gay, that he began to experience ha-

rassment from co-workers.  He was called a ―cocksucker,‖ was whistled at, was 

told that ―[q]ueers are just shit; people like you float,‖ was lectured about same-

sex attraction being ―against the Bible,‖ and was told that gay people are ―an ab-

omination to god.‖ When a new employee complained about having to clean the 

showers at the firehouse, the technician commented that they were so filthy that 

he wouldn‘t take a shower there.  The new employee replied that, according to 

what he had heard from others, he had thought that ―you'd like that [implying a 

shower with other men].‖ One coworker repeatedly screamed at the technician, 

physically intimidated him, and twice threatened to kill him.  When the individual 

complained, his shift was changed against his wishes so that he would not work 

the same time as that co-worker. The department administrator refused to give 

him a copy of the employer‘s policy vis-à-vis sexual harassment and nondiscrimi-

nation.
433
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 In 2004, Oklahoma City reached a settlement with a transgender police officer 

who was harassed and fired because of her gender identity. The officer, a deco-

rated army veteran, was fired even though she had received an award from the 

Department of Justice for her service as a police officer. In Schonauer v. City of 

Oklahoma, ex. rel. Oklahoma City Police Department,
434

 the plaintiff sued the 

Oklahoma Police Department and the City of Oklahoma, her employer of more 

than ten (10) years, for gender discrimination, hostile work environment and dis-

parate treatment, based on gender.
435

  When Ms. Schonauer was first hired by the 

police department in 1992, she was male; in 2001, she underwent gender reas-

signment surgery.
436

  After the surgery, she faced constant harassment from her 

co-workers, which she alleges interfered with her ability to do her job.
437

  Howev-

er, she continued performing her job and even improved relations between the po-

lice department and the Asian, Hispanic, and gay and lesbian communities.
438

  

Despite this achievement, and her exceptional performance prior to 2001,
439

 the 

police department removed her from patrol duties, gave her an interim clerical po-

sition, and then placed her on paid administrative leave.
440
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 In 2004, a librarian, employed at the Oklahoma City Branch of Langston Univer-

sity—Oklahoma‘s only historically black college and university—for approx-

imately three years, began the process of transitioning from male to female.  After 

she returned from a professional conference, she discovered that a student had 

circulated over 100 copies of a hate-filled petition calling for her removal from 

campus and had posted flyers to the same effect around the campus. Every reason 

cited in support of the librarian‘s removal was related to her gender identity.  

When the librarian confronted the library director about the situation, he told the 

librarian that the student had a right to freedom of speech and that he would not 

do anything.  When other students complained to the library director about the 

flyers, he supported the student who had passed them out.  The student then 

printed a second flyer stating that ―God wished [her] dead‖ and that he hoped she 

would die.  When she confronted administrators about the second flyer, she was 

told her concerns were unwarranted and she was the one creating problems.  The 

following semester, her schedule was changed so that she would have to leave the 

building at 10:00PM—long after other staff and faculty had gone home.  Fearing 

that she would be unsafe on campus at that hour, she had no choice but to re-

sign.
441

 

 In Lankford v. City of Hobart,
442

 two female dispatchers for the Hobart City police 

station in Oklahoma brought suit against the City and their supervisor, the former 

police chief, alleging that the police chief had violated their privacy rights and 
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created a hostile and abusive work environment by sexually harassing them.
443

  

One of the plaintiffs alleged that after she spurned the supervisor‘s advances, he 

became angry and spread rumors that she was a lesbian.
444

  He then used his posi-

tion as police chief to gain access to her medical records in order to verify his 

claim.
445

  

 

37. Oregon 

 A housing and nuisance inspector for the Bureau of Development Services of 

Portland whose suit based on sexual orientation and sex stereotyping harassment 

settled for $150,000 after her Title VII claim survived summary judgment in a 

U.S. District Court.
446

   The inspector‘s co-workers were aware she was a lesbian 

because she had disclosed that she had a female domestic partner.   At work, she 

did not wear makeup, had short hair and wore men‘s clothing.  Her supervisors 

made remarks such as that her shirt looked ―like something her father would 

wear‖ and ―are you tired of people treating you like a bull dyke[?]‖   On another 

occasion her supervisor stated: ―I'm a man, you are a woman. I'm the man. I don't 

have to listen to anything you say. You are a woman. You don't know anything.‖  

She also alleged her co-workers harassed her, calling her a ―bitch,‖ saying loudly 

that they were ―surrounded by all these fags at work,‖ that she ―just needed to get 

some dick and she wouldn‘t be gay anymore,‖ and asking her ―would a woman 

wear a man‘s shoes?‖ In holding for the inspector, the court noted that, for the 
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purpose of Title VII analysis, it was irrelevant whether or not the harassers were 

motivated by Plaintiff‘s sexual orientation, as sexual orientation, alone, is not ac-

tionable under Title VII. However, the court held that gender stereotyping ―con-

stitutes actionable harassment.‖
447

  

 A firefighter was harassed for incorrectly being presumed to be gay.  In 2003, 

Senator Ted Kennedy, when speaking about the Employment Non-Discrimination 

Act in the Senate, recounted the discrimination and harassment faced by this fire-

fighter because of his perceived sexual orientation:  ―His co-workers saw him on 

the local news protesting an antigay initiative, and incorrectly assumed he was 

gay himself. He began to lose workplace responsibilities and was the victim of ha-

rassment, including hate mail. After a long administrative proceeding, the 

trumped-up charges were removed from his record, and he was transferred to 

another fire station.‖
448

 

 From 1980 to 1996, a transgender woman worked for the Josephine County She-

riff‘s Office in Grant‘s Pass, Oregon.  She received numerous commendations for 

her work—including praise for rescuing a person from a burning vehicle and deli-

vering a baby on the side of the road.  During a leave following an on-duty injury, 

her storage unit was broken into and several items of women‘s clothing were sto-

len.  Within a week of the break in, her supervisor called her into the Sheriff‘s Of-

fice for a meeting.  She was taken to an interrogation room where she was in-

formed that her stolen clothes, along with identifying photographs, had been dis-
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covered alongside the railroad tracks.  At that point, her supervisor told her that 

the sheriff believed she would no longer be able to perform her duties because she 

dressed as a woman.  She was told that it would be ―a big mistake to return to 

work.‖ When she attempted to return to work, she was forced to undergo a psy-

chiatric examination.  She appeared in front of a panel of doctors selected by the 

Sheriff‘s Office who determined that she was unfit for duty.  She was told that the 

Office attorney was in the process of putting together a settlement package in ex-

change for her resignation.
449

 

 A police captain who filed a federal lawsuit against the City of Portland, claiming 

that the mayor and police chief discriminated against him because he was gay.  

Prior to his demotion, the officer, a 21-year decorated veteran of the Portland po-

lice force was put on leave and investigated on charges that he had solicited male 

prostitutes.  In August 1996, a Multnomah County grand jury refused to indict 

him on the charges.  He was then permitted to work, but he was demoted in early 

1997.  According to the officer, his police chief forbade him to call the chief at 

home because the officer was gay, and the chief told the officer he was not his 

‗special friend.‘  He also alleged that during an internal affairs investigation the 

officer was interrogated, ‗in a manner calculated to greatly embarrass and humi-

liate‘ him, about his sex life, including his sexual positions and the names of his 

partners.  He also alleged that his safety was jeopardized when he was issued a 
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squad car lacking a police radio, emergency lights and a siren, and that he was 

publicly humiliated by the police chief.
450

 

 A coordinator of Umatilla County‘s commission on children and families was 

terminated after being asked if he was gay.  The coordinator was hired on a tem-

porary basis in January 1993 by the Umatilla County Board of Commissioners to 

coordinate the county‘s commission on children and families. In June 1993, after 

securing additional grant money to fund the commission, the board interviewed 

him again before granting him the position on a permanent basis. After official 

questioning had finished, one of the commissioners asked him if he was gay. Pre-

suming the question to be illegal, an attorney interceded to block the coordinator‘s 

response. The board rehired him fulltime. Over the next several months, he 

worked to improve the quality of services and the integrity of the commission‘s 

grant-making process, and won praise from around the state, including from the 

commission‘s executive director. In March 1994, he received a pay raise. In May, 

at the insistence of one of the commissioners, the board ordered an evaluation of 

his performance. In the review, he received ratings from satisfactory to excellent. 

In no category was his work rated ―unacceptable.‖ Despite this positive review, 

the board fired him 10 days later.
451
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38. Pennsylvania 

 In 2008, a transgender applicant for a state agency database analyst position was 

not hired because of his gender identity.
452

 

 In 2006, an employee of the Philadelphia Police Department filed a complaint 

with the City of Philadelphia alleging that he had been discriminated against on 

the basis of his sexual orientation.
453

  The city settled with the employee.
454

 

 Plaintiff, a former policeman for the town of Walnutport, alleged that borough of-

ficials violated his free speech rights by retaliating against him when he com-

plained about attempts to pry into his sexual orientation and off-duty conduct in 

response to a demand by a city council member. The claim was settled for 

$5,000.
455

 

 On January 31, 2003, an employee of the Free Library of Philadelphia filed a 

complaint with the Pennsylvania Human Rights Commission alleging that she had 

been discriminated against on the basis of gender identity.  The employee was ha-

rassed after she began to transition from male to female and was involuntarily 

transferred to an undesirable worksite.
456

  The Commission found probable cause 
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to support the charge.
457

  On July 8, 2003, the employee filed a second complaint 

against the Free Library of Philadelphia alleging that that the library continued to 

discriminate against her and her co-workers continued to harass her, despite her 

previous complaint.  She also alleged that the library was treating her badly in re-

taliation for filing the previous complaint.
458

  Again, the Commission found that 

there was probable cause to support the charge.
459

  On May 7, 2004, the employee 

filed a third complaint against the Free Library of Philadelphia alleging continued 

discrimination on the basis of sexual orientation and further retaliation based on 

her previous complaints.
460

  For the third time, the Commission determined that 

there was probable cause to support her charge.
461

 

 In Bianchi v. City of Philadelphia I, a male firefighter brought a § 1983 action 

against the city asserting claims under Title VII, the Pennsylvania Human Rights 

Act (―PHRA‖), and the state and federal constitutions.
462

  Bianchi had been sub-

jected to a pattern of gross and abusive harassment (including used condoms in 

his desk, urine or feces in his gear, and threatening letters), which he alleged was 

rooted in a belief that he was homosexual. While the Court recognized that the ac-

tions taken against Bianchi ―constituted harassment,‖ the court held that the con-

duct was not actionable as sex discrimination under Title VII or the PHRA. How-
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ever, the due process and First Amendment claims survived summary judgment 

and furnished the basis for an award of more than $1 million in damages, which 

was upheld by the U.S. Court of Appeals for the Third Circuit in Bianchi v. City of 

Philadelphia II.
463

  

 In Taylor v. City of Philadelphia,
464

  an employee of the City of Philadelphia Free 

Library alleged discrimination based on his sexual orientation.  The District Court 

dismissed intentional infliction of emotional distress and punitive damages claims 

against the City.  However, it is unclear from the opinion whether other claims 

were allowed to go forward, and no further opinions or rulings were available on-

line.  Before bringing suit, the plaintiff had filed a complaint in 1999 with the 

Philadelphia Human Relations Commission alleging that he had been discrimi-

nated against on the basis of his sexual orientation.  The Commission determined 

that there was probable cause to support the charge.
465

  In 2000, the employee 

filed a second complaint against the Free Library of Philadelphia for discrimina-

tion on the basis of sexual orientation and for retaliation in response to his pre-

vious filing.  Again, the Commission determined that there was probable cause to 

support the charge.
466

   

 In 1996, a gay nurse at an adult health services center was subjected to a hostile 

work environment because of his sexual orientation.
467
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 Although not involving the state as an employer, in 1995 a state appellate court 

ruled that it was not against the public policy of the state for a private sector em-

ployer to specify in its employment contract that homosexuality was a ground for 

termination of employment.
468

 

 Plaintiff filed suit alleging that he was denied a proper pre-termination hearing on 

the same-sex sexual harassment charges filed against him at a community college.  

A jury awarded Plaintiff reinstatement of his tenured teaching position and 

$134,081 back pay, but denied relief on his claims of emotional and reputational 

harm.  Plaintiff filed a motion for a new trial, pointing to defense counsel's sum-

mation, which included statements that he actually may have committed the sex-

ual harassment for which he was terminated.  The court denied the motion, ruling 

that these statements did not require a new trial since they were not materially 

prejudicial as they were part of the evidence and were somewhat relevant.
469

 

 

39. Rhode Island 

 A teacher who alleged that the Cranston Public Schools unlawfully discriminated 

against her based on sexual orientation in violation of Rhode Island‘s anti-

discrimination law.  The Rhode Island Commission for Human Rights found 

probable cause to believe that teacher had been unlawfully discriminated against 

before the case was transferred to the Superior Court.  The teacher was denied 

family medical leave when she took time off work to care for her ill same sex 
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partner.  The Superintendent stated that family medical leave could only be 

granted where there is an ―illness in the family‖ and not for ―non-related individ-

uals living in the household.‖
470

  The hearing on the teacher‘s motion for sum-

mary judgment was scheduled for March 3, 2009.
471

  

 In 2007, a gay man working for the State of Rhode Island Department of Correc-

tions reported having problems at work because of his sexual orientation.  He was 

called "gay cop," "cum swallowing pig," and other derogatory names in front of 

inmates by his coworkers.
472

 

 A gay male public employee was terminated from his job as a beach manager af-

ter three years.  His employer publicly informed him that he was under investiga-

tion for sexual harassment, due to a complaint made by a male ex-employee.  In 

the past, his employer had referred to homosexuals as ―fags.‖  The employee 

stated that similarly situated heterosexuals were not accused of sexual harass-

ment.
473

 

 In 2004, a Rhode Island State Trooper, who was a lesbian, reported that she was 

harassed and ultimately fired because of her sexual orientation.  The trooper was 
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concerned that if she filed a complaint, she would not be able to get another job in 

law enforcement in the state.
474

 

 A lesbian public employee was terminated from her job as a certified nursing as-

sistant. Her employer‘s stated reason for her termination was that her sexual 

orientation made other employees uncomfortable.
475

 

 In 2003, a woman working for a state agency overheard a conversation in the ca-

feteria at work in which an employee made derogatory comments about gay 

people, such as ―homosexuals are pedophiles.‖  She complained to her supervisor, 

who scheduled a mediation session. However, the person who made the comment 

refused to participate, and the matter was dropped.  She feared retaliation if she 

filed another complaint.
476

 

 In 2002, a science teacher came out to his colleagues and his principal began to 

harass him.  As the harassment continued, the teacher became more depressed and 

anxious and began to stay out of school and then was fired.
477

 

 In 2002, a teacher at a Rhode Island public school, who is gay, reported that sev-

eral of his coworkers made anti-gay comments to him, such as ―What, are you a 

homo?‖ ―Where are your wife and kids?‖ and "We can't deal with this gay and 

lesbian shit."  In response to his complaints, the teacher's classroom and teaching 
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schedule was changed without notice, he has been screamed at, and he was 

warned to ―not get into a pissing match‖ with them.  The teacher reported that he 

felt intimidated and was treated differently and passed over for other work oppor-

tunities because of his sexual orientation.  After filing a complaint with his union 

and the school district, union officials and the principal wrote the teacher up for 

insubordination.  The teacher spoke to someone in the Rhode Island Department 

of Education, but he feared that if he filed an official complaint, the Department 

of Education would take the school's side.
478

 

 A lesbian public employee was harassed and subjected to discriminatory terms 

and conditions of employment by her supervisor.  Since her supervisor learned of 

her sexual orientation, she has been treated in a demeaning/harassing manner.  

She was constantly questioned about time, work assignments, and her manner of 

dress and was the only employee not allowed to wear jeans to work.
479

 

 A lesbian public employee was subjected to discriminatory terms and conditions 

of employment.  The employee stated that her supervisor was jealous of her rela-

tionship with a female coworker and so harassed her and issued inappropriate dis-

ciplinary actions.  The supervisor also harassed her outside of work, following her 

home and to her partner‘s house on numerous occasions.
480
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 A public employee was terminated and her supervisor stated that the reason for 

termination was that employee threw a snack at a patient.  However, prior to ter-

mination, her supervisor told her that she would not tolerate the employee‘s ho-

mosexuality.
481

  

 

40. South Carolina 

 A lesbian police officer who reported in 2007 that when she applied to a police 

department in South Carolina, she underwent a routine polygraph exam and was 

asked if she was a lesbian.  She responded truthfully that the answer was ―yes.‖ 

She thereafter was not selected for the position.  She learned from references she 

had given that they had not been contacted.
482

  She had quit the state police acad-

emy in another state to move to South Carolina, received a good reference from 

her former employer, and had a clean background and a degree.   

 In 2006, a gay emergency medical technician was fired by a county department 

because of his sexual orientation.
483

 

 In 1996, a junior high school teacher in Union County was suspended and put on 

probation for showing the Oscar-winning film Philadelphia, about a gay man with 

AIDS, to seventh and eighth graders.  Parents and a local pastor complained that 

the film was vulgar and promoted homosexuality.  The school superintendent crit-
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icized the teacher for not getting permission from the principal, the health com-

mittee, or the school board to show the film, but he did not agree that the teacher 

was trying to promote homosexuality.  One of the parents who complained said 

she had not wanted the teacher suspended.  ―We felt like she owed an apology to 

those students and those parents,‖ she said, stating that she will be satisfied if the 

school district prevents the showing of such films in the future.
484

 

 An employee of the State Law Enforcement Division (―SLED‖) who alleged that 

he was constructively discharged because of his perceived sexual orientation -- af-

ter allegations that he had slept with a co-worker‘s husband and was then harass-

ing her at work.
485

 The employee denied the allegations, but the court found that 

the truth or falsity of the basis upon which the employee was discharged ―neither 

enhances nor diminishes‖ his claim because he was gay.
486

   The Court stated that 

it was not willing to extend the right of privacy to include the conduct at issue in 

this case, because such ―activity clearly bears no relationship to marriage, procre-

ation, or family life‖
487

  and held that homosexual conduct is not protected under 

the due process clause of the Fourteenth Amendment.
 488

  The Court also stated 

that ―the constitutional right of privacy and free association do not preclude a law 

enforcement agency from inquiring into an officer‘s off-duty same-sex relation-

ships.‖
489

  Further, it stated that the employee‘s equal protection rights had not 
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been violated because, in discharging Dawson based on his perceived engagement 

in homosexual activity, SLED had the ―legitimate purpose of maintaining its or-

der, discipline and mutual trust.‖
490

 

 

41. South Dakota 

 A teacher was terminated after twenty-nine years of service because he answered 

a question about same-sex sexual activity during an annual question and answer 

session, which he was asked to lead by his school for over 15 years, following a 

sex education video.
491

  The South Dakota Supreme Court reversed the termina-

tion as arbitrary.  Since 1980, the Faith School Board had made it a practice to 

contract with the community health nurse to provide sex education for elementary 

students.  Following the sex education presentation, the boys then went to the 

classroom for a question and answer session led by the teacher, as requested by 

the health nurse.  The teacher was instructed to answer the boys' questions as ho-

nestly as possible and he continued to carry out what had been an established 

practice for fifteen years.  During the session in 1995, one of the boys related that 

he had heard that two men could have sex and asked how this was possible. The 

teacher preceded his explanation with the disclaimers that this type of conduct is 

frowned upon, most people do not believe in it, and the boys would find it gross.  

He then described oral and anal sex in explicit language.  In response to com-

plaints by parents, a termination hearing was held and the teacher was terminated. 

The Supreme Court reversed, indicating that it was arbitrary for the Board to ig-

                                                 
490

 Dawson v. State Law Enforcement Div., 1992 WL 208967, at *6. 
491

 Collins v. Faith Sch. Dist., 574 N.W.2d 889 (1998). 



 

 

13-162 

 

nore the teacher‘s twenty-nine years of faithful service purely based on his indi-

screet answer. 

 

42. Tennessee 

 In 2007, an employee of a state-supported women and children‘s center came out 

to colleagues as lesbian after she witnessed them ridiculing a lesbian client.  They 

then started harassing her, including questioning her religious beliefs.  She was 

later terminated.
492

  

 Paul Scarbrough, a director/superintendent of schools for the Morgan County 

School Board, was not selected to continue in his position because of the public 

outrage that resulted after he was invited to speak at a church with predominantly 

gay and lesbian members.  In early 2000, Scarbrough was asked by a friend to 

speak at a convention held by a church.  At the time, Scarbrough was unaware 

that the church had a predominately gay and lesbian congregation.  Scarbrough 

agreed to consider the request, but ultimately was unable to accept the invitation 

and so declined.  However, approximately a month later, a newspaper published 

an article announcing—incorrectly—that Scarbrough would be a speaker at the 

convention, which was sponsored by the church.  After this article ran, school 

board members began receiving criticisms and concerns regarding Scarbrough 

continuing on as superintendent.  The board members also questioned Scar-

brough‘s judgment and thought the article undermined public confidence in Scar-

brough.  In response, Scarbrough provided written statements to two newspapers 
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explaining the inaccuracies of the article and noting that while he did not endorse 

homosexuality, he would not refuse to associate with gay people.  When Scar-

brough was then not selected by the school board to continue as Superinten-

dent/Director, he sued and won a judgment from the U.S. Court of Appeals for the 

Sixth Circuit.
493

   

 The impact of Tennessee's state sodomy law on employment was mentioned sev-

eral times in the state court case striking it down.   In the opinion, the Tennessee 

Court of Appeals noted that the identity of one of the plaintiffs (John Doe) had 

been sealed ―due to concern that he would be fired from his job if his violation of 

the [Homosexual Practices Act] became known to his employer.‖
494

  Next, the 

court notes that the plaintiffs ―believe they are threatened with prosecution for vi-

olations of the statute, which could result in plaintiffs losing their jobs, profes-

sional licenses, and/or housing should they be convicted.‖
495

 

 Ray Bush, an inmate employee at a state facility, brought suit alleging discrimina-

tion based on his actual or perceived sexual orientation.  Bush alleged that he was 

fired from his job in the facility kitchen because he was perceived to be homosex-

ual, and that defendants subjected him to verbal abuse and slander, and placed 

him in fear of sexual assault because they believed him to be gay.
496

  The Sixth 

Circuit upheld the trial court‘s dismissal of his claim for lack of a basis in law, 

stating that "[i]nmates have no constitutional right to a particular prison job and 
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verbal abuse does not constitute punishment which is subject to eighth amend-

ment scrutiny" and "mere defamation does not invoke the guarantee of procedural 

due process."  

 

43. Texas 

 In 2009, a lesbian public school teacher was subjected to a hostile work environ-

ment because of her sexual orientation.
497

 

 In 2009, a public school teacher was censored for expressing pro-LGBT view-

points.
498

 

 In 2009, a lesbian public school guidance counselor was subjected to a hostile 

work environment because of her sexual orientation and was censored for ex-

pressing pro-LGBT viewpoints.
499

 

 In April 2008, the head of the Collin County‘s teen court program resigned under 

pressure after it was revealed that he was gay during his campaign for Plano City 

Council.
500

   

 A federal court ruled that a transgender employee of a state agency could bring an 

employment discrimination claim alleging a hostile work environment by utiliz-

ing sex discrimination law.
501
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 Since 2007, a teacher at Keller Learning Center has been experiencing harassment 

based on his sexual orientation at his workplace.  Approximately one year after he 

began teaching at Keller in 2006, a student asked him if he was gay.  He truthfully 

answered ―yes.‖  The assistant principal, having heard about the conversation be-

tween him and the student, implored him to keep his sexual orientation a secret 

because his job would be in danger if he were ―out‖ at work and he might also be 

in physical danger.  In response, he wrote a letter stating that he felt it would be 

disingenuous and would work a disservice to the students if he acted like there 

was something shameful about being gay.  Thereafter, three students were allowed 

to transfer out of his class and his request to conduct a diversity training was de-

nied.  The discrimination makes him feel isolated at work and unable to interact 

with his colleagues.
502

 

 In 2007, a code compliance inspector reported that after she designated her same-

sex partner as a beneficiary for certain employment benefits, the officer adminis-

trator told everyone that she was a lesbian, after which she became a target for ha-

rassment and other negative treatment on the job.
503

 

 In December 2004, the women‘s high school basketball coach in Bloomburg, who 

been named both ―Teacher of the Year‖ in 2004 and ―Coach of the Year‖ was 
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placed on administrative leave and later dismissed after rumors started spreading 

around the town regarding her sexual orientation.
504

 

 In 1997, two former employees of the Texas governor‘s office in Austin filed a 

lawsuit alleging that their former supervisor used hostile language to describe vic-

tims‘ assistance programs for homosexuals.  The women were fired from the gov-

ernor‘s Criminal Justice Division after complaining about abusive language and 

attitudes towards gays and lesbians by the division‘s executive director.
505

 

 In a 1994 report, it was reported that the Dallas County Sheriff‘s Department sus-

pended a bailiff after he was heard making derogatory remarks about a lesbian 

rape victim.  The bailiff joked to the rapist‘s attorney that ‗if it was me [on the 

jury], I‘d only give him 30 days for raping a lesbian.‘  A review board suspended 

the bailiff for 10 working days and ordered him to undergo sensitivity training and 

apologize in writing to the woman.
506

 

 

 Dallas police officers have twice sued the department alleging anti-gay discrimi-

nation. In both instances, in 1981
507

 and 1993,
508

 the police department asserted 

that state‘s sodomy law permitted it to discriminate based on sexual orientation. 
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44. Utah 

 A bus driver employee of the Utah Transit Authority was terminated for being 

transsexual.  Despite her spotless employment record, the bus driver was fired af-

ter she began living as a woman and using women's restrooms while on the job.  

The Transit Authority claimed that they terminated her because they were con-

cerned that her continued employment could expose them to liability from other 

employees based on Plaintiff‘s restroom usage; however, no complaints had been 

made regarding Plaintiff‘s restroom usage. The transit authority told her that she 

would be eligible for rehire only after undergoing sex reassignment surgery.  The 

bus driver filed suit in federal court, but the court rejected her argument that Title 

VII sex discrimination claims could apply to transsexuals, construing the term 

―sex‖ to equate to biological sex at birth ―and nothing more.‖
509

  

 In 2007, a gay deputy sheriff was subjected to a hostile work environment based 

on his sexual orientation.
510

 

 A tenured public school teacher and volleyball coach who was removed from her 

coaching position by the school after she admitted to a player, in response to a di-

rect and unsolicited question, that she was gay.  When the player refused to play 

on the team, claiming discomfort because of the teacher‘s sexual orientation, the 

teacher was removed from her coaching position and informed that if she dis-

cussed her sexual orientation with anyone else, whether on or off-duty, she would 

face disciplinary action or termination with regard to her teaching position. The 
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teacher sued, alleging discrimination and violation of her First Amendment rights.  

The court held that the school district had no rationally related basis for Plaintiff‘s 

dismissal, because outdated prejudices and vague claims of disruption without 

any evidence of actual disruption (aside from one student) did not constitute a ra-

tional basis under the Equal Protection Clause.  The court ordered the  District to 

rescind its gag order, remove certain letters from the teacher‘s file, pay her the 

$1,500 she would have been paid had she coached the team in the year in ques-

tion, and appoint her to coach for the 1999-2000 school year.  Following the fed-

eral court's decision, a local citizen's group calling itself "Citizens for Nebo 

School District for Moral and Legal Values" filed a lawsuit against the state seek-

ing revocation of her teaching license on grounds of moral unfitness.  The plain-

tiffs alleged, in part, that the teacher violated the state‘s sodomy law and the certi-

fication requirement that teachers and psychologists possess good moral character. 

The Utah Supreme Court threw the case out of court because the plaintiffs raised 

no justiciable controversy.
511

   

 

45. Vermont 

 In 2008, a public school teacher who works with autistic children was harassed 

and ultimately terminated because he was gay.  He filed a complaint with the at-

torney general's office.
512
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 In 2008, a teacher came out to a colleague and after this perceived a hostile work 

environment.  The teacher tried to get the union to intercede on his behalf, but the 

union refused.
513

 

 In 2003, a lesbian employee of the Vermont State Department of Corrections re-

ported that a co-worker used derogatory language about her and another co-

worker in regards to their sexual orientation.  The employee filed a formal com-

plaint, however there was no investigation.
514

 

 In 2002, a transgender officer was told that the police chief was being pressured 

to run him off the force because he was transgender.
515

 The officer began working 

at the Hardwick Municipal Police Department in April 2002. Shortly after he be-

gan employment, town officials doing an internet search on him found a website 

that described him as ―transsexual.‖  Based on the information, town officials pre-

sumed his inability to do the job. Following the dissemination of the information 

to senior police department personnel, he was subjected to a continuous pattern of 

harassment and inferior work conditions that became so severe he had to leave his 

job.  In issuing its probable cause ruling, the Attorney General credited testimony 

of a former police chief that a town official had directed him to make the trans-

gender officer so uncomfortable that he would leave the force.  The Town of 

Hardwick settled the claim.
 516 
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 A judicial law clerk alleged that she was told, inter alia, that she may not wear 

buttons or affix bumper stickers to her car tending to indicate her sexual orienta-

tion, use her residence as a ―safe home‖ for lesbians or gay men needing shelter, 

or write articles for a monthly newspaper serving Vermont‘s lesbian and gay pop-

ulation, because doing so violated Canon 6 which provides that ―a law clerk 

should refrain from inappropriate political activity.‖ She also alleged she was re-

primanded for these activities, and that she was told that one or more violations 

would result in immediate dismissal.  The Vermont Supreme Court dismissed her 

claim that Canon 6 was unconstitutional because the action should have first been 

filed as a grievance under procedures designed to serve state employees and then 

been commenced in superior court.
517

 

 

46. Virginia 

 A 2009 case in which an employee of the Virginia Museum of Natural History, a 

state agency, was forced to resign because of his sexual orientation shortly after 

receiving a positive evaluation that otherwise would have resulted in a raise.   The 

Executive Director of the Museum expressed concerns that the employee‘s sexual 

orientation would jeopardize donations to the museum.  A Virginia appellate court 

dismissed his sexual orientation employment discrimination claim because of the 

Virginia Attorney General‘s Opinion that the governor‘s executive order prohibit-

ing such discrimination order did not create a private right of action. 
518
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 In 2009, a lesbian public school teacher was subjected to a hostile work environ-

ment on account of her sexual orientation.
519

 

 In 2009, a Virginia state agency retaliated against an employee for supporting a 

claim of discrimination based on sexual orientation by a gay employee.
520

  

 A police officer reported in 2008 that she was harassed by her captain and made to 

work long shifts without breaks because of her sexual orientation. When she tried 

to leave and apply for another job, the captain accosted her future employer in a 

restaurant and announced that she was a lesbian.
521

  

 In 2008, a Virginia state corrections psychologist, who was a lesbian, was sub-

jected to a hostile work environment because of her sexual orientation.
522

 

 In 2008, an athletic trainer at a Virginia state military academy was subjected to a 

hostile work environment on account of her association with lesbians.
523

 

 In 2007, a gay public school teacher was subjected to a hostile work environment 

on account of his sexual orientation.
524

 

 In 2006, a transgender scientist was not hired by a Virginia state agency on ac-

count of her gender identity.
525
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 An administrator of the City of Petersburg's Community Diversion Incentive Pro-

gram who was fired in 1986 for refusing to answer questions about her sexual 

orientation as part of a city background check.  She had already been in her posi-

tion for three years when she was asked to complete a questionnaire for the back-

ground check.  When she initially refused, she was suspended without pay but 

then reinstated with back pay by the City Manager because he determined that her 

position did not require a background check.  However, at the same time he 

changed city policy to require her to have a background check.  When she again 

refused to answer the question about whether she had had sex with someone of 

the same sex, she was terminated.  In 1990, analyzing her claim under the United 

States constitutional right to privacy, with respect to the question about same-sex 

behavior, the 4
th

 Circuit relied upon Bowers v. Hardwick in holding that she had 

no right to privacy with respect to this information  although it did note that the 

relevance of this information was "uncertain".
526

  In 2003, the United States Su-

preme Court held that Bowers v. Hardwick was wrong when it was decided in 

1986.
527

 

 

47. Washington 

 In Smith, a 2008 complaint to the Washington State Human Rights Commission, a 

gay male alleged employment discrimination based on sexual orientation. An em-

ployee of WorkSource Thurston County, a state agency that provides resources to 

job-seekers, alleged that his supervisor had treated him differently ever since she 
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became aware of his sexual orientation.  This supervisor allegedly restricted his 

work hours and deprived him of support staff. Smith also alleged that another co-

worker had made derogatory comments about his sexuality. The public employee 

alleged that he was asked if he had ―personal relationships‖ with any of the cus-

tomers that he served.  The employee felt that he was being accused of soliciting 

sex from customers.  He also alleged that he was being investigated for ethics vi-

olations concerning his partner‘s interview at this workplace, even though he took 

no part in the selection process.  The administrative disposition of this case was 

unavailable.
528

 

 In Spring, a 2008 complaint to the Washington State Human Rights Commission, 

a transgender female alleged employment discrimination and harassment based on 

sexual orientation/gender identity.  An employee of the Washington Department 

of Social & Health Services, she alleged that in a new employee orientation, her 

supervisor asked ―what‘s your real name? Robert or Roberta?‖ She also alleged 

that her supervisor did nothing when she reported that she was being harassed by 

other employees.  When she went home because of illness one day, her supervisor 

allegedly yelled: ―I‘m sick of your excuses.  Get off the island.‖  The administra-

tive disposition of this case was unavailable.
529

 

 In a court case decided in 2008, an employee of the Snohomish County Center for 

Battered Women sued alleging that her supervisor created a hostile work envi-
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ronment by making racist and homophobic comments in violation of the state an-

ti-discrimination law.  The employee alleged that her supervisor once asked aloud 

why the domestic violence movement attracted so many lesbians and commented 

that she did not understand why ―they‖ (the lesbians) ―all had tattoos and dressed 

so poorly.‖  This supervisor later transferred one lesbian woman from her posi-

tion, stating that she dressed poorly.  The Court of Appeals held that no hostile 

work environment existed, noting that ―that the supervisor‘s allegedly discrimina-

tory comments were not sufficiently severe and pervasive to alter the terms and 

conditions of Pedersen‘s employment.‖
530

  

 In Collins, a 2007 complaint to the Washington State Human Rights Commission, 

an employee of the Washington Department of Corrections alleged employment 

discrimination based on sex and sexual orientation. She alleged that she was sub-

jected to hostile treatment by subordinate staff and colleagues because of her sex-

ual orientation.  She alleged that a colleague told other staff that she was a lesbian 

who ―hated men‖ and that male members of her staff would not get ahead work-

ing for her.  When she complained about this colleague‘s comments, she was told 

to ―pick her battles wisely‖ and ―take the high road.‖  She also alleged that one 

supervisor suggested that she use the men‘s restroom instead of the women‘s and 

another challenged her ability to manage her subordinates.
531
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 In Day, a 2007 complaint to the Washington State Human Rights Commission, a 

lesbian cook and driver who worked at the Economic Opportunity Commission 

alleged discrimination based on sexual orientation. She alleged that after she 

questioned her supervisor about pay discrepancies in the workplace, her supervi-

sor said ―don‘t you make enough money for (female name of her partner)‖? She 

alleged that she was treated differently by supervisors after this conversation.  She 

was moved to a different worksite, avoided by supervisors, and not given timely 

updates about trainings.
532

 

 In McGlumphy, a 2007 complaint to the Washington State Human Rights Com-

mission, a lesbian truck driver employed by the Washington Department of Social 

and Health Services, alleged employment discrimination based on sex and sexual 

orientation.  She alleged offensive and hostile environment in which employees 

are allowed to participate in making inappropriate comments about gays and les-

bians.  Her shift supervisor used the term ―homo‖ and other employees made of-

fensive jokes about a man stereotyped to be ―gay.‖ Her employment was termi-

nated on January 5, 2007.
533

 

 In Hayes, a 2007 complaint to the Washington State Human Rights Commission, 

a lesbian operations assistant for the City of Tieton alleged employment discrimi-

nation based on sexual orientation. She alleged that when the Mayor of Tieton 

discovered she was a lesbian, the Mayor forbade her from going to City Hall to 
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collect mail, making copies, and also was forbade from meter reading. Her re-

quest for a pay raise was also denied. She was the fired on August 23, 2006 and 

the official reason given was that she lied about requesting time off.
534

 

 In Miller, a 2006 complaint to the Washington State Human Rights Commission, 

an openly gay public safety officer at Washington University Harborview Medical 

Center alleged employment discrimination based on sex, sexual orientation and 

retaliation. The officer was subjected to constant verbal harassment by an admin-

istrator. He was called a ―faggot‖ and other demeaning remarks related to his sex-

ual preference. He alleged that the administrator made several attempts to sabo-

tage his employment. He lodged an internal complaint, but the administrator con-

tinued to supervise him.
535

 

 In a case decided in 2005, one member of a couple who were volunteer firefight-

ers brought suit when his application to be a full-time firefighter was rejected.  

The couple began living together in early 2003 and was married in Canada in 

2004.  He filed his claim not as a sexual orientation discrimination claim, but a 

claim that he had suffered sex discrimination in violation of Title VII.  A United 

States District Court did not accept his argument, finding that any discrimination 

based on the relationship of the two men would be sexual orientation discrimina-

tion, which is not actionable under Title VII.
536
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 In 2001, a lesbian brought an action against her former employer, a public hospit-

al district, for wrongful termination based on sexual orientation under 42 U.S.C. 

section 1983 and the federal equal protection clause.  Davis‘s co-Plaintiff and her 

immediate supervisor, Nan Miguel, were both terminated for opposing the hospit-

al‘s discriminatory treatment of Davis.  The director of the radiology department 

at the hospital where Davis worked made several derogatory comments to her 

throughout the course of her employment.  On a number of occasions, he called 

her a ―fucking faggot,‖ a ―fucking dyke,‖ and a ―queer.‖  He also said ―I don‘t 

think that fucking faggot should be doing vaginal exams and I‘m not working 

with her.‖  One time when she did not come to work, her department director re-

marked that it was gay pride week and ―she was probably off marching some-

where.‖  When her supervisor sent a memo to an administrator objecting to the 

department director‘s behavior, the hospital responded by reducing her hours to 

three-quarters time.  She later filed a grievance against the hospital and copied in-

formation from patient files to show that her reduction in hours was the result of 

the department director‘s animus toward her.  The hospital later fired her and Mi-

guel.  The Washington Court of Appeals held that she had raised material issues of 

fact with respect to whether the hospital and the doctor were ―state actors‖ under 

section 1983 and remanded the case for trial on Davis‘s 1983 claims.  The Court 

refused to find, however, that her discharge violated a clear mandate of Washing-

ton public policy, which at that time did not have a state law prohibiting sexual 

orientation discrimination.
537

  The hospital eventually settled with Davis for 

$75,000.
538
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 In 1997, a gay man, brought an action against his employer alleging that he was 

unlawfully terminated based on his sexual orientation in violation of public policy 

and Seattle Municipal Code section 14.04.
539

  He had been  employed by Puget 

Sound Broadcasting Company as a radio host.  On one occasion, the Company 

accused him of airing an abundance of shows with ―gay themes‖ before they ter-

minated him.  The Washington Court of Appeals held for the Broadcasting Com-

pany, noting that the radio show host ―did not cite any constitutional, statutory, or 

regulatory provision establishing that discharging an employee based on his sex-

ual orientation contravened a clear mandate of public policy.‖
540

 

 In 1996, a county firefighter was subjected to a hostile work environment based 

on his sexual orientation.
541

 

 

48. West Virginia 

 In 2009, a state employee was not allowed to use his sick leave to attend his part-

ner‘s surgery because they were not legally married.
542

  The West Virginia Public 

Employees Grievance Board denied his claim of sexual orientation discrimina-

tion, citing the ―very specific‖ personnel regulations that provide that sick leave 

                                                                                                                                                 
2002). 
538

 ACLU, Following ACLU Lawsuit, Lesbian Illegally Fired from Washington Hospital Received Generous 

Settlement (Oct. 8, 2003), http://www.aclu.org/lgbt/discrim/12359prs20031008.html. 
539

 § 14.04 of the Seattle Municipal Code declares that it is the policy of the city of Seattle to ―assure equal 

opportunity to all persons, free from restrictions because of ... sexual orientation ....‖ SEATTLE MUN. CODE 

§ 14.04. 
540

 Webb v. Puget Sound Broad. Co., 138 Lab. Cas. (CCH) P58, 612 (Wash. Ct. App. Dec. 28, 1998). 
541

 Email from Ken Choe, Senior Staff Attorney, American Civil Liberties Union, to Brad Sears, Executive 

Director, the Williams Institute (Sept. 11, 2009, 14:10:00 PST) (on file with the Williams Institute). 
542

 West Virginia Grievance Board Database, http://www.state.wv.us/admin/grievance/Database (last visited 

Sept. 3, 2009). 



 

 

13-179 

 

cannot be approved for an employee to attend to another person‘s medical care 

except for those family members listed in the policy.
543

 

 A police officer for the Pineville City Police Department had his harassment, 

physical assault, and termination were reported in a 1996 book.  When the offic-

er‘s coworkers became suspicious about his sexual orientation, he was sent on 

calls without any backup.  After he was tricked into disclosing his sexual orienta-

tion to a coworker, the coworker proceeded to hit him across the face with a night 

stick, breaking his glasses and cutting his eye.  When the officer asked him why 

he was being attacked, the co-worker responded, "You're a faggot."  The next day, 

the officer was asked for his resignation, and when he refused, he was fired.  The 

officer then filed a grievance against the city, which he won.
544

 

 In 1983, the West Virginia Attorney General issued an opinion
545

 that gay and les-

bian teachers could be fired by their districts under a state law that authorized 

school districts to fire teachers for ―immorality.‖
546

  The Attorney General opined 

that homosexuality was immoral in West Virginia even though the state decrimi-

nalized same-sex sexual behavior in 1976.  While the Attorney General said ho-

mosexuality must be shown to affect the person‘s fitness to teach, that could be 

shown if the teacher was ―publicly known to be homosexual‖ as opposed to en-

gaging in ―private, discreet, homosexuality.‖  He also noted that there were some 
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jobs where ―even such publicized sexual deviation‖ might not interfere with em-

ployment in the public sector, such as ―university drama teacher(s)‖ and ―custo-

dians.‖ 

 A school teacher who brought a discrimination suit against her school board in 

1986 after she resigned under duress.  Her resignation came after years of public 

and internal scrutiny following a rumor that she had been romantically involved 

with another female teacher and complaints from the community that her manner 

of dress was "too masculine." The school board asked her to appear and explain 

her personal situation involving the other female teacher. She did, and assured 

them that she was not involved in any inappropriate behavior. Later, she was giv-

en an improvement plan that called for her to change her style of dress to some-

thing more feminine,  something that the kindergarten students would "be com-

fortable with." Just prior to her resignation, approximately 400 people appeared to 

protest her continued presence in the classroom.  According to the court, the pub-

lic outcry arose because of the West Virginia Attorney General opinion which 

stated that a school board could use public reputation in the community to estab-

lish a teacher's homosexuality and could dismiss a ―reputed homosexual teacher‖ 

for immorality.  A trial jury was held and the jury returned a verdict for the board 

on Conway's claim of duress.  The court of appeals affirmed.
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 On March 23, 2005, an employee of the State of Wisconsin Department of Cor-

rections filed an administrative complaint with the DWD alleging that she had 

been discriminated against on the basis of her sexual orientation.  The state settled 

with the employee in a private settlement with undisclosed terms.
548

  The em-

ployee began to experience hostile treatment from an office mate when she joined 

the Psychological Services Unit at the Oshkosh correctional facility.  The co-

worker would abruptly leave the office when the employee would enter the office.  

After the pattern had persisted for several months, the co-worker approached the 

employee and told her that ―something had been bothering [her] about [the em-

ployee].‖  She proceeded to tell her that the fact that the employee was in a rela-

tionship with another female made her ―extremely uncomfortable‖ and she could 

not work around her.  The co-worker began to treat the employee differently than 

the other employees, making it difficult for the employee to work in the office.  

The employee reported the co-worker‘s behavior to her supervisor, who agreed to 

handle the matter formally.  However, the employee‘s complaint was never ad-

dressed.  The co-worker‘s harassing behavior did not stop and the employee even-

tually suffered a breakdown for which she had to be placed on medical leave for 

nearly a month.  Though the employee again requested that the matter be handled 

formally, a warden urged her to mediate instead.  The mediation failed and no fur-

ther action was taken by the employer.
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 On July 23, 2004, an employee of the State of Wisconsin Department of Health & 

Family Services filed an administrative complaint with the DWD alleging that he 

had been discriminated against on the basis of his sexual orientation.  The state of 

Wisconsin settled with the employee, agreeing to let him tender a letter of resig-

nation in lieu of termination and pay his legal fees in exchange for his promise not 

to sue.
550

  At the time of filing, the employee had been a Public Health Educator 

for the HIV/AIDS program for two years.  One co-worker made the employee‘s 

work environment particularly difficult, often making derogatory comments to 

and about the employee, including calling him a ―fag,‖ ―punk ass,‖ ―punk bitch,‖ 

and ―bitch‖.   The co-worker also lodged complaints about the employee‘s work 

performance which were later found by a supervisor to be unsubstantiated. Co-

workers complained that it was inappropriate for the employee to have a book 

about anal sex on his desk, which the employee was using to prepare for a work-

related presentation about HIV transmission.  The employee also was forced to 

take down a desk calendar of men in fitness clothes, while another male employee 

had a calendar of women in swimming suits at his desk and was not confronted.  

The Department ultimately terminated the employee alleging that he had been 

―disrespectful‖ to a co-worker during a meeting in which he voted against an 

event she proposed.
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 A heterosexual male professor at University of Wisconsin-Whitewater filed suit 

under Title VII, claiming he had suffered retaliation for complaining about sex 

discrimination, and claiming that as a heterosexual he suffered discrimination at 

the hands of the lesbians who were running his department.  He also claimed that 

two straight women in the department were denied tenure because they were 

friendly with him.  He asserted that the lesbians gave him a low merit pay raise 

and refused to allow him to teach some summer classes that he had taught in the 

past.  University officials denied discrimination or retaliation, but the jury ruled 

for Albrechtsen on his retaliation charge, awarding him $250,000 for emotional 

distress, $43,840 for lost income, and $150,000 for legal fees.
552

 

 In Racine Unified School District v. Labor and Industry Review Commission,
553

 

decided in 1991, the Racine school board enacted a policy that ―excluded‖ all 

HIV positive staff from regular attendance at work.
554

  The DWD administrative 

law judge determined that the policy had a disparate impact on gay employees be-

cause: (a) seventy-three percent of persons with AIDS are homosexual and bisex-

ual males; (b) one school board member was quoted in a local newspaper as say-

ing he voted for the policy because ―he did not believe that homosexuals should 

be allowed to teach in the school district;‖ and (c) no other school official at-

tempted to retract that statement.
555

  An appeals court reversed that holding
556

 but 

found that the policy discriminated based on handicap.
557
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 A teacher filed a federal lawsuit against the Hamilton School District for failing to 

respond to severe harassment based on his sexual orientation from students, par-

ents, fellow teachers and administrative staff during his tenure at the school from 

1992 to 1995.  He alleged that such harassment eventually resulted in a nervous 

breakdown that lead to his termination.  The middle school teacher said that he 

reported the harassment – including a death threat from a student – and sought to 

have the district‘s anti-discrimination policies enforced, but no action was taken.  

The incidents began soon after he disclosed to a few faculty members that he was 

gay.  According to the lawsuit, constant verbal harassment with slurs like ‗faggot‘ 

and ‗queer‘ soon followed.  The teacher says he began to seek professional help 

and repeatedly requested a transfer to another school, but ‗each request was either 

ignored or denied.‘  The teacher further asserts that when he reported that a stu-

dent threatened to kill him because he was gay, the associate principal told him 

that ‗we can‘t stop middle school students from talking.‘ ‗Boys will be boys.‘  The 

teacher accepted a transfer to an elementary school in 1996 despite his concerns 

that younger siblings of the same students attend the school.  After the transfer, 

the harassment continued until he ultimately suffered a breakdown and resigned.  

Upon his resignation, the teacher filed a lawsuit alleging that the school district 

had violated his right to equal protection by failing to take reasonable measures to 

prevent further harassment after he reported such conduct to his supervisors.  On 

summary judgment, the District Court held that he failed to raise a genuine issue 

of material fact and granted the motion in favor of the defendants.  On appeal to 
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the Seventh Circuit, the teacher argued that the defendants had ―failed to address 

his complaints in the same manner that they handled complaints of harassment 

based on race or gender.‖  The Seventh Circuit disagreed; finding that the evi-

dence on record demonstrated that the school had actually made an effort despite 

limited resources.  As such, Court of Appeals affirmed the summary judgment rul-

ing in favor of the defendants.
558

   

 

50. Wyoming 

 Two lesbian school administrators from the Sheridan County School District who 

were terminated after a student complained that they had been seen ―holding 

hands and walking into a Victoria‘s Secret store.‖559  The superintendent then 

spoke to the women individually about the allegations, angrily stating that he 

―knew all about‖ them. The women were known to be a couple. The following 

year the school underwent a reorganization and both of their positions were elimi-

nated.  The women then applied to several job openings but were not selected for 

any of them. They filed suit alleging violation of their equal protection rights on 

the basis of sexual orientation. Following a trial on the merits, the jury found that 

the school superintendent had unconstitutionally discriminated against the wom-

en, awarding them $160,515 in damages. On appeal, the 10
th

 Circuit held that the 

superintendent was not the final policymaker for the district and, thus, the district 

could not be liable for his actions. The Circuit court further concluded that in 

2003 discrimination on the basis of sexual orientation was not clearly established 
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to be unconstitutional - as Bowers v. Hardwick560 had not been overturned - and, 

therefore, qualified immunity protected the superintendent from personal liability.  

 An employee of the Wyoming Department of Family Services who alleged gender 

discrimination based on comments made by a supervisor about her perceived les-

bianism. She originally framed her claim as one of discrimination and retaliation 

under Title VII of the Civil Rights Act, alleging that she was subjected to a hostile 

work environment because of her supervisors‘ misapprehension that she was gay.  

She subsequently altered her claim to allege that she was discriminated against 

―because her personal characteristics did not conform to those that her supervisors 

believed to be appropriate for a woman in society.‖ 561   The District Court 

granted summary judgment to defendants, holding that ―[s]exual orientation is 

conspicuously and intentionally absent from the list of protected categories under 

Title VII,‖ and that ―[r]ecasting allegations of homophobia as ‗sex stereotyping‘ 

does not of itself bring the action under the purview of the Civil Rights Act.‖562  

The Tenth Circuit affirmed the decision, and the U.S. Supreme Court denied the 

employee‘s writ of certiorari.563   

51. Puerto Rico 

 The First Circuit upheld the District Court decision to declare unconstitutional a 

police department regulation barring officers from associating with homosexuals.  

The First Circuit noted in its decision that the policy had a chilling effect on First 
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Amendment rights even if, as the Commonwealth claimed, it was an unenforced 

policy.  The court cast doubt on the Commonwealth‘s assertion that the policy was 

a dead letter, observing that the case history revealed a bitter fight on part of the 

Commonwealth to maintain the policy, including an offer to rewrite the regulation 

to prohibit association with ―persons of dubious reputation.‖
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